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PREFACE TO SECOND EDITION. 


.SiNQE the First Edition was published in 1908, the effect of the 
ehanges introduced by this Code has been interpreted by a 
gneat number of legal jlecisions. All these, up to August, 
1914, have been considered in the text of this Edition or 
f^corded in the footnotes ; and some later cases of importance, 
,up^o May, 1915, have been added while it was in the Press. 
Th^ Notifications and Kules made under the Code have been 
added in new Appendices, including those issued by the 
Government of India and the Local Governments, and by 
the High Courts of Calcutta, Madras, Bombay, Allahabad, 
the North-Western Provinces, the Punjab, and Burma. 

Our thanks are due to the Registrars of the High Courts 
at Madras, Bombay, and Allahabad, and of the Chief Courts 
of Ltwer Burma, the Punjab, and the Revenue Secretary to 
the Government of Burma, for having supplied us with the 
valuable material in the Appendices, and to Babu Jyotish 
Chandra Mitra, Assistant Registrar of the Calcutta High 
[Co«rt, for having assisted in the collection and preparation of 
IWiis material. , * 


JOHN GEORGE WOODROFFE. 
FRANK JAMES MATHEW 




l^ilEFA("E TO FIIJST EDITION. 

Though the preparation of this Coinmentary was eoiiinienced 
some five years ago when the former Code was in force, it has 
been since continued witli reference to tlie \’arious changes in 
the text of the Code which have been introduced from time 
•t<^time. As therefoK* publislied it presents both the law as it 
now is and (where ^here has been an amendment) as it was, 
with an explanation of the reason and efiect of the clianges 
J3(iade. These eliangcs in the text, even wlu're, as is often tlie 
Qfise, they are of a \crbal character, ha\(‘ been indicat(‘d by 
the use of italics. Against eacli section and rule has been 
noted the corresponding section, if any, in the old Code, and 
a comparative table has been gi\ en showing the distribution of 
the provisions of the old Code in the present one. 

The reported decisions have been noted u]) lo and inclusi\ e 
of the month of Dec(‘nd)cr, 1007. 

^ In this country IVoccdure of all kinds is ;i fetish. An 
unnecessarily voluminous case-law is in the main concerned 
with it, and so it conies about that this Commentary contains 
some 9470 precedents, and yet more have been consulted than 

have been cit«l. Tlie inclusion of these cases has made the 

• # 

, book a bulky one. To those who are not ac([uainted with the 
subject this result may appear to be imnc(*essary in the case 
of a/eoimfientary on a new Act. But this is not so with thcir 
^ plan we set before ourseliTs. In the first place, a grjat deal 
wli^eh is unexpressed must be read into any Code. some 
instances it is not exhaustive of the subject dealt with, either 
as lift dealing with a particular matter at all or as incompletely 
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dealing’ witli it. An example of tl\e latter alt'irnativc is^to be* 
Ibiiiul in the (loetrine of res judicald. whieb, as a prineiplef 
more extensi\e than the partieiilar seetions wliieh recognize 
it. In Ollier eases the terms employed need ex^planation, such 
as “ cause of action," “ jurisdiction/’ “ illegality,” ‘ irregulfiritj^ 
and the like. In some instances the application of the rule' 
stated re(|uircs to be shown, as in the ease of the former section 
24 1 (now t7), the revision section, formerly (>22, now 115, and' 
othei's. Secondly, though the whole Code has been rearranged 
owing to the adoption of the division into clauses and rules, 
the substance of it is, in the main, the same as that of the Act 
Avhieh ])reeeded it. The Special (’ommittce on this point in 
their rejiort said- 

*• 41ie Code of Civil JVocedure ot‘ I8S2 has been in force 
for twenly-li\e years, and the experience of those years has 
shown that the general lines on which it proceeds are sound. 
The matters in which it has jiroved defective are lor the mosC 
])art matters ot‘ detail.” They further stated that, apart from 
the rearrangement of the (’ode by the separation of clauses 
and rules, they ‘‘had not introduced many changes of a radical 
character iidothe C’ode,"and that they “ had advisedly adhered 
as closely as juissible to the existing language, the meaning of 
Avhich is now well understood by Courts and practitioners." 
In otlier words, the fiCgislature has, after many imitations to 
enter upon untried courses, ultimately adopted a conservative 
position, limiting its amendments to what it deemed to be 
clearly necessary. By far, therefore, the greater number of 
decisions cited are directly relevant as having been given op 
those portions of the (’ode which liaA e either not been changed, 
or, at any rate, not materially so. Nextly, e\en where the 
present Code amends the hnv in the sense of superseding 
previous judicial decisions, a reference to these is necessary in 
order to understand the new pro\isions whieli so supersede 
them. To appreciate the scope of an amendment it is 
nec essary to knoA\' what led to it, why it was made, and what 
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•difBci^l^ties it was intended to remove. It is, lastly, not 
jl^disible to pro\’ide for everything. ^Thc Legislatn*e has 
wisely r^eeted the proposal to convert the Code into a Digest 
of the ease-hrvf— a law which is more extensi\e than 4h(‘ Acts 
^ourtll whiclf it has grown. ^Vs. however, the new Code 
becomes the better understood, a reference to the earlier law 
wliich it supersedes will become less and less necessary. 

• It would, of course, have been possible, as it would have 
been a lighter task, to liave noted selected decisions only. 
A\"e, however, preferred to give as complete a record of the 
^^ubject as possible, believing that we should do a greater serv ice 
by endeavouring to disentangle the confusion ol* that Record 
tjjan by following the other course. To master leclini(*aliiy 
one must be a master of it; a position which (‘an only be 
obtained by a careful and thorough study of all materials 
available, whatever value may afterwards, and as a result of 
such consideration, be attributed to them. We liave, how’- 
ever, not considered it nc(*essary to deal with two portions of 
the Code as we have with the rest. These are O. XXX I 
and the Secamd S(*hedule containing the iVrbitration Rules. 
The Order is, with some amendments, substantially a repro- 
duction of Ibrnicr sections of the Transfer of Rroperty i\ct 
relating to mortgages. These have been already sufli(*iently 
ti*jated of in the able books of Dr. Rash Hehary (diose and 
Dr. Oour on the subjecl. 'fhe arbitration sections of the 
former Code have, with some slight alterations, been incor- 
porated in the Second Schedule as a temporary measure on\\\ 
the Legislature having ex])ressed its intention of shortly deal- 
ing Vi th J:hc subje(‘t afresh in a separate Act. We have, 
therefore, in these circuinstances, only recorded the cases 
decj|lcd since the date of the last edition of the late Mr. Justice 
D’Jyinealy’s Civil I’rocedure Code. ^ 

We have said that the Code is, to a large extent, Avhat 
it was. At the same time it is to be noted that a considerable 
immber of important amendments have been made w\^icli 



>c 


FRBFAUE J’U if’lKST iSJJlTlOJSr 


will be found explained in the Commentary. The chief^imerit' 
of the uiew Code is that these amendments, and the gendfel 
scheme of wliicli they form a part, recognize principles which 
we think make for the effective administration V)f justice. In 
this country both the litigants and Courts are apt to attpibuti^ 
excessive importance to what is but the mint, the anise, and 
the cummin of the law. Procedure is not, as seems sometimes 

c 

to be su])posed, an ejid in itself, but merely the machinery hf 
which the Court does its work. Nextly, as it is not possible 
to foresee e\'ery contingency which may arise, it is not possible 
to provide such a machinery as will be eflfectiv^e to meet every 
want. "I'he terms of the law itself must therefore be flexible, 
and to tlie .fudges should be given a wide discretion in i^ts 
administration. Freedom of action, if givetn, will often enable 
them to deal justly with cases which the most skilfully con- 
structed provision may fail to meet. The Legislature has 
recognized that it is not possible to frame a fixed and rigid 
Code in such a manner as to suflicicntly meet the varying needs 
of an ai’ca so diversified as that to which the Code applies. 
The provisions as to rules enable such ^ ariations to be intro- 
duced as may be necessary. To the latter are relegated 
matters of mere machinery. As they now stand they continue 
substantially, though with important amendments, the former 
state of tilings. Hut the High Courts may add to or altt^r 
them as necessity requires. Tliose proA isioiis only are retained 
in the body oi* the Code in which some degree of permanence 
and uniformity has been c’onsidered desirable. In the amend- 
ments introduced an endeavour has been made to state general 
rules of procedure rather than to pnn ide in detach for every 
possible contingency. The Select Committee very rightly 
state that they hold it “to be a sound \'iew that ^exce.\sive 
elaboration of details of procedure tends to cramp the action 
of the Court, and in consequence to encourage technicalities.' 
Limitations have in several instances been removed, such as 
thoij^e which existed on the scope of suits (the issues in which. 
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llc%ever, are to be clearly defined), t\w^ power of* re^niaiid, 
powers iu second appeal, and so fortli. Technical objections to 
jurisdiction, infsjoinder, and the like are sought to *be dis- 
paraged, and*' greater powers of anicndineiit are given. A 
wider discretion is given to the Judges, the Select (\)mniittee 
observing that “ the ])rinciples of procedure are now so well 
ilnderstood tliat the Courts may be trusted to apply them 
intelligently in cases for which no pro\ ision may be made in 
terms. Stuart, C.J,, once spoke of those who refused to 
know anything about procedure beyond the lettc‘r of tlie Code 
itself” (5 A. .522). The present Code, on the other hand, 
^recognizes in sect. 152 the inherent jurisdiction oi tlie (\)urt 
to do what is right *vhere the Legislature has failed to make 
provision for any particular case whicli may arise. It will he 
no longer possible to say that the Court (*an do nothing, 
fftough justice requires it to do something simply because the 
C ode is silent on, or there is no reported decision in which a 
Judge has had to deal with, the point raised. Procedure,” 
said Lord Penzance, “ is but the machinery of the law after 
all the channel and means whereby law is administered and 
justice reached. It strangely departs iroju its j)roper office 
when, in jilace of lacilitatijig. it is perniitted to obstruct and 
(CV^m extinguish legal rights, and is thus made to where 

it ought to .s7/yMY77v ” (L. U. 4 Apj). C^as. 525). It will be 
well also to bear in mind the dicta of the Judicial Committee 
that they will look to the essential justice of the case without 
considering whether matters of form liaA e been strictly attended 
to (2 IVl. I. ^V. 844), and that ((> M. I. A. 410, 411) it is of the 
utmost importance that the Courts of this country shall 
const|iitl)r bear in mind that by their \ ery constitution they 
are to decide according to equity and good conscience, and 
that the substance and merits of the case are to b*e kept 
consf;antly in \ iew. • 


t 

isias. 


.1. G. W. 
A. A. 
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THE CODE 

OF 

CIVIL PEGGED UPiL. 

ACT Nu. V. OK m)H. 

Passed dy the Goveknok-Genkkal oe India in Council. 

. Reccivvd the asnent of the (ioirrnoMk’ncnd on the 

tut March, 1908. 

An Act to consolidate and amend the lat(\^ relalimj to the Vrocedure 
of the Co^irts of Civil Jndicatare, 

, Whereas it is (‘xpedioiit 1(» cujisclidHli^ luid ionend tJio 
Jiiws rdatiiig to the procoduri*. of t]i(‘ Courts 
ream e. j Peivhy eiuuled US 

follows 

Pl'evious Legislation. ■ - 1'[) to llo year ISG2 1 lie, Courts in t lie Pj e.sid(*iiey 
Towns and in the JVovijieos were governed Iw ditVerent rules of ])roeedure. 
The- Supnoiie Courts were governed in mailers of jHixa'diiro by their own praetico, 
rules and orders, and eiM't.ain Aets.(l) Tiic Provincial Cf)urtiS were governed 
Py Acts and Hegulations particularly a])plicable. to them. (2) In ISol) ijn* first 
('ode of Civil Procedure (Act VIII. of 1S59) w'as passed, which enacted tliat 
wLere it cajiu* into operation the procedure of Civil (Courts was to be regulated 
by it only. (3) This Act, liow'ever, was originally intended for apjdication in 
tlu' (,’ourts not established by Hoyal (Tarter, and it was not till the year 1S(}2 
that it was extended to the Courts in the JT’esidency Towns, in that year 
tin; Sunren^e Courts anef the Courts of »Sudder Dewanny Adawdut in the three 
JVesidency Towns were abolished. Letters Patent constituting the present High 
Courts were granted in pursuance of an Aet of Parliament of the Session 1801, 
21 & 25 Viet. c. 101. With the abolition of the Supreme Courts, tluur former 
})roeedure in civil cases between party and party was abolished, and by the 37th 
section oPtlie Letters Patent establishing the High Court at Calcutta, and the 
correspo/ding sections of tlie Letters Patent establishing sijnilar courts at Madras 

(J) 8cc Acts XVli. of 1852 ; VI. of 1854. RcguktioiiH relating to the proeeUuro of Cij|il 
(2) geo the Soliedule to Aet X. of I8U1, Courts not established by Royal Charter, 
whieh was passed to reptkl certain Acts aud (3) geo Aet VTll. of 1851), s. 388. 
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jiiid Jiom})ay, ih(‘ ])ro('(‘» diiijis in civil suits between party and party brouglit in 
1li(‘ ifigli Courls, w<'V(* lo ])e regulated by-^Aet Vlll. of 1859, and by suck furtkor 
or otke.r onaetiiienis of the (}r)vei*nor-(?er.eral in (joiineil, in relation to Civil 
Proeedui'f', as ve<‘re ia force at the date of the several Charters : Provided always 
lliat the r(‘gulation of sueh j^roceedings respecdively sliould be subject to sucli 
laws and regidations as sJiould be thereafter made by th(; Governor-General 
in (\mneil in relation to such proceedings. This was modified by the 07th 
sections of 1h(^ new Charters of 1895, whicli run as follows : “ And wc do further 
ordain that it sliall be lawful for the said High Court, &c;., from time to time to 
]uake ruh'S and orders for the purpose of regulating all jnoceedings in civil cases, 
which may be, brought before the said High Court, iueluding proceedings in 
its Admiralty, Yice-Adiniralty, Intestate and Matrimonial .1 urisdictions respec- 
tively: Provided jilways lhat the said High Court shall bo guided in making 
sueh rules and orders, as tar as possible, by the provisions of the Code of Civil 
IVoee,dur(‘, Ix'ing an Ac t ])ass(‘d by the Governor-General in (Council, and being 
Act Ko. \IIl. of 1859, and Uic provisions of any law^ which has been made, 
ajiieiidiiig (»r aUcring the same, by competent legislalivc authoritY.'’(l) Other 
Acts r<‘lating to tlie adoption ol the Code of 1859 by ;ihe High Court are mentioned 
below. (2) The, Acts ])assed after 1859, modifying'and amending that (kxle, are 
given be]ow.(:i) In 1877 the second Code was enacted (Act X. of 1877). This 
V(‘ry consideraldy amended and ad(h‘d to the Code, of 1859. AVhi-reas the latter 
contained 388 sindiojis only, the lorjiuu* eoutained 952. This Code was followed 
by amending Acts, (4) and tlum by Act Xl\h of 1882, winch nas also rej)eahMl 
in ])ai't and aitumded by subsequent Acts. (5) 

The ])res(Mit (5)de repeals that of 1882, as also th(‘ ameudiug Acts VH. 
of 1888 : XH. of 1891 ; Y. of 1891 ; XHl. of 1895. Tiie chief feature of the 
present Code is the distinction dra^\Jl between ma,tt('rs dealt with by the Act, 
viz. those mailers which ailect j\iore than one Jhovince mid niattevs in which 
it is essential that there should be ludformily in all IVoviiy-es and juinor mattei'S 
whk'li are lelegated to a schedule and treated as jinue rules which jnay he 
\'ari(‘d or amended by the High Courts and Chief Courts. 4hies(‘ rules aie, to 
a largo e\t(3|it sections of the Code of 1882, amended in certain jiails and added 
to in others. As regards the body of the Act, the greater iiujubcr of all era, t ions 
perhaps ocenr in the ])ro\isions relating to execution, although otlns' jiarls of 
the Cod(* JiMve been ajuended, and additions jnade thereto. The provision.s 
relating to insolvency have, been altogetln-r rejiiuved froju th(‘ Code, aJid Jiow^ 
Jorm the sulqcct of a separate Act HI. (d’ 1907, which caim* into force on the 
1st Ja.muiiy, 1908. , 


(1) 8ee liroughton Civil J^OKriliire Co<tc, 
]i]). 1, 2, and Apprndi.N. 

(2) Ards XX. of 1802; XXIV. ol 1802; 
XVtll. of 1803; XXXIJ. of 1803. Soe 
Itroughton Civil Procc'dure (-odi', 2nd ed. Hint 
4tl> .'d. p. 2. 

(3) Aet-s J\'. of J800; Xldll. of 1860; 
XXlil.ot 1801; lX.of 1803; XXVI. of 1807; 
VH. of 1870 ; XIV. of 1870 ; IX. of 1871 ; 
XXXll. of 1871 ; VH. of 1872 ; 1. of 1877. 


(4) Aul.s XVHl. of 1878 ; XII. of J870. 
(r>) Royjoah'd in p{i,rl l>y Acts XIV. of 1885, 
s. 3 ; IV. of 1880, s. 2 ; X. of 1880, s. 21 (2) ; 
\'in. of 1887. s. 2 and sched. ; XJll. of ISSO ; 
Mil. of 1800, s, 2 ; and amended bv Acts VI 1. 
of 1888, ss. 3 -04 ; Xil. of 1801. Af ended by 
Acts XV. of 1882, s. 3 ; Vll. of 18s7, s. 1 1 ; 
VI. of 1888, ss. 2-8; X. of 1888, ss. 1, 3 ; 
VIII. of 1800, B. .53 ; VJ. of 1802, ss 2-4 ; V. 
011804; VH.ofl805,ss. 1,2; XlJl.of]805. 
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^^Consolidate and amend.”— The Code is a eoiAolidaliu^ Acj,. The 
method of construction to be adopted in the case ot such a Code has been 
expounded by Jjord HerscJiell (1) in terjus wJiicJi liave been adopted by tlie 
Privy Council (2) and cited and applied in other cases in tliis country. (;>) 
Defiling with the English Bills of Exchange Act, which was intemh'd to he a 
Code of the Law rehuLxg to negotiahlc instruments, he said — 

“ I think the proper course is, in the first instance, to examine the lani/iKiije 
of the statute and to ask what is its natural meaning, uninjluaiced hji amj con- 
sideration derived from the previous state of the lau\ and not to start with imjuiiing 
liow the law previously stood, and then assuming that it w'as probaldy int ended 
to leave it unaltered, to see if the words of tlio enactment will bear an inter- 
pretation in conformity with this view. If a statute intended to (unbody in 
a code a particular braiicli of the law is to be treated in this fashion, it. a])pi‘ars 
to me that its utility will be almost entirely destroyed, and llie very object 
with which it was enacted will be frustrated. The purpose of such a statute! 
surely was that, on any point specifically dealt with by it, the hnv should be; 
ascertained by interpreting the language used, instead of, as beiore, by roaming 
(Jt'cr a \'ast number of authoritie. in order to discover what the law was, extracting 
it by a minute critical examination of the prior decisions, dependeni upon a know- 
ledge of the exact clb!ct even of an obsolete proceeding, such as a demuiT«‘r to 
evidence. 1 am, of course, for from assertiny lhal recourse nmy never be had to 
the previous stale of the lair for the purpose of aidiny in the consiraetion of the 
provisions, oj the i\tdv. If, lor example, a. prosision be of doubt fid import, sucJi 
resort ^'^pllld bt* perfectly legitimate ; <>?•, again, if in a code of t he law of negoliai)ie 
instruments, words be found wliieh Jmve previously a(a|uircd a tcehuical nieaiiiiig, 
or been iise.d in a sense otlier than their ordinary one, in relation to such instru- 
ments, the same interpretation iiiighi well be put upon them in the Code. 1 gi\e 
44i(*se as (^xamples ju(‘rel}^ ; they, of course, do not exhaust the category. What, 
hoivcvej, I am venturiny to insist upon is that the first step taken should he to interpret 
the lantjuayc oj the statute, and that an appeal to earlier decisions can only bejustfied 
on some spccud yroandJji) 

It has been said that a reference to the juevious history of the law and 
legislatioji on tlie subj('ci is one of the Jin'ans by which a Cijurt is entitled to 
seek assistance in construing an Act of the JiCgislatm-e.O*)) Aiul the j^ractici! 
of the Calcutta, Madras, and Bombay High Courts has been to consider as 
aids towards construction the. history of the truusilioii of an Act througli the 
Legislature and to refer t(j the Reports of Law CommissioiKUS, IVoeee(ling.s 
of the Legislative Couucilyf Kipoj ts of fSclect Conuiiittecs, JJrait of Bills and 

(1) In Bank of England v. Vagliauo 28 C. 517 (1001). 

BrothciH, L. Ji. Api». Cus. (1801), 1(>7, at (4) Sec also AclminiHtratoi-Uencrttl of 
pp. 144, 145. Bengal t’. Prom Lall JMullick, 22 C. 788; 

(2) In Noiciidia Nath ISiicar r, Kauialha- Lalla 8uraj Ihosad (Jolab C'hand, 28 t'. 

sini Dasi, 2:i, if. A. 18, 20 (1800). 517 (1001 ), and other euses diseussod, po.a. 

(3) i)agdu#. Panelium Ningli (langarani, 17 (5) J’rabhakarbhat v. Vibh^vambhur Pandit, 

B. 382 (1802) ; Damodura Mudaliar r. Score- 8 B. 313 (1884) ; AdinmiBtrator-CIcneral of 
tary of State, 18 M. 01 (1804); Kondayya Bengal r. Preni Lall Mulliek, 21 C. 707,# 
Chetti V. Narasimhuhi Chetti, 20 M. 103 771 (1804), ptr Trevelyan, J., oiling Regime 

(1808) ; Lala Suraj Prosad i\ (Jolab Chantl, v. Guy, L. R. 5 Ch. 1). 005. 
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Staicnn'nt ol (JhjecUUiiid Reasons. Tlie Privy Council have, however, in the 
case of the Adniinistrator-Ceneral of Bengal v. Prem Lall Miillick,(l) observed 
upon the use of these means of interpretation, expressing theii? disapproval of 
liic praeliee of referring to the proceedings of the Legislature which result in 
lilt; passing of an Act. A larg(‘. number of decisions exist upon this question, 
whieli is one of some diliienlty.(2) *" 

It is, no a well-established rule of construction that when the terms 

of ail Act ar(‘ clear and plain, it is the duty of tlic Court to give effect to them 
as (h(>y stand, according to their plain meaning, neither adding to, nor sub- 
trae.tmg from them. Tlic Legislature must be taken to have intended to mean 
wliai it has so plainly expressed, and when the terms of an Act admit of but one 
meaning a Court is not at liberty to speculate on th(‘ intent of the Legislature, 
01 ’ to const rii(‘ them according to its own notions of the reasons supposed to have 
been t 1 h‘ cause of its enactment. (3) Tlie primary question, in short, is not what 
miiy be supposed to have been intended, but what has been said. (4) Where, 
however, an Act has been considered twl to clearly express tlic intention of the 
Legislature, it has for some years been the juaediee of the Calcutta, Madras, 
and Ijomhay High (!onrts (5) to consider (as aidt^towiirds construction) : (A) 'The 
liislory of previous LegislalioJi,(t)) (B) and of the transition of an Act through 
1 h(‘ Legislature, \iz. 

(1) (\ 7SS ; S. I. A. JU7 {JSl>r>); J lhv<k', 100, that the nicaiung of an Act is to 

lollowcd 111 J{. V. Sii CJiiiiii Chiingo, 1*2 ('. he gathered solely hy reicreiice to the Act 

1017, 1022(1805). itself and not to any onieial report of [»rocc(‘(U 

(2) kS(M> ,ni Aitich* on the Innapodation ing.s in the Legislative* Council. 1 jieso two 

i)f Statutes ill tlie Madias Li^w .lonrnal, vol. v. cases are, tlnaefore, in aeeord with the Privy 

ji. 280, hy E. ll.Monnier, wlierc a full analysis Couneil ease now considered. (Adininistrator- 
iif most of the cases here givi*n will he found. Doneral of Bengal >\ Pri'm Lall Mullick.) 

(5) (hireebullah Sircar r. Mohan Ldl {<») Prahhakarbhat r.\'ishw'ainbhar Pandit 
Shaba, 7 C. 127 ; Biizloor Kuheem r. Shuin- 8 B. Olll (1884) [held that the pre-existing 
soonnissa Bi'gum, 8 VV. B. P. C. 3, 12 ; H. v. statoof lav\,asreeogniz(“d hy the/J’ribunals, is 
Bal Erishna Vilhal, 17 B. 577, 578. one of the chief nutans of interpret at ion]. In 

(1) !*(}• Lord Hei-sehell in Bioj>hy v. Eahainidniinissa Begum r. Seerctary of IState, 
At toJiie\ -General of Manitoba, L. IL (1805) IHSILIHHO, the High Court (14 ('. 07), as 
Ap|i. (’as. 21(3. well as tint Privy Council (17 V. 500), fidiv 

(5) 'riie Allaliaba<l lligli I'ouit lieM, on reviewed the earlier legislation in ordi'r to 
the other hand, in Kadir Baksli r. Bhawaiu determine u])on tin* const met ion of Act IX. of 
I’rosad, 11 A. 145 (1801), dissenting fiom 1847. ►Similarly Hu* Allahaliad Pull Bench 
B. r. Kartiek Chunder Das, 14 (’. 721, in B. r. Balm Lai, 0 A. 500 (1884), con- 
iind Boinesh Chuuder Sangal r. Iliru sidercd the provisions of English law and the 
Muudal, 17 (’. 852, that in eonstrning a repealed sections of the older Codes hearing 
datute the Court cannot, refer to the state- upon ss. 24 and 27 of the Evidence Act, and 
inent of Objects and Reasons attached to a the same Court, again in R. r. Gliiilct, 7 A. 44 
iiill or to the report of a select eoiiimittee, or (1884), discuBsed the law as to altornativf^ 
1-0 the debates of the Legislature, but can only charges prior to the Penal Code. iSeet. 132 
,ook to the statute itself; and this rule as of the ICvidenee Act was (‘ons’trued in R. v, 
regards debates in (ouneil w'as affirmed Copal Das, 3 M. 271 (1881), M'i(h reforeuee to 
in iMaharaj Tewari r. Har Cffiaraii, 20 A. the previously existing state tht* law on 
141, 147 (JU03). It is, further, to be noted the point. And in tho main ease (Adminis- 
ivith regard to tJio Calcutta High Court trator-Ceneral r. Prem Ijall Mulliek), allthe 
hat it was ruled, in 1802, by .Sir M. Wells in Judges in the High Court, including the dis 
lliiddoobooden Deyr. Hama Churn Mookerjee, s<'ntieut Judge Poiheram, C.J., referretl to 
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(a) Reports of the Indian Law Commissioners ; (1) 

(l>) Procee(^‘ngM of tiie Legislative Council ; (2) 

(c) Reports of Select Committees of the Legislative Council. (3) 

, (d) Draft stages of a bill, (4) and 
(e) Statements c T Objects and Reasons,(r)) attacbed to bills. 

The question of the right to make use of these aids to construction cairns 
before the Privy Council in the case referred to. The Calcutta High Court in 


the provioufl and subsequent course of legisla- 
tion in construing Act II. of 1874. /See also 

R. V. Fischer, 14 M. M42 (1801), and numerous 
other cases. 

(J) iShaik Moosa v. Shaik Fssa, 8 B. 241 
(1884), where »Sargont, (M., adopting tho 
view of Lord Westhury in hi rr Mew, .‘11 
L. J. Bankruptcy, 87 |wher(‘ tin* Lord (‘han- 
oellor referred to a R('port itf tho Coinniis- 
sioiif'rs on Bankriij)tov law], liold the 
Reports of haw ('omniissiouers ooukr ho re- 
ferred to in aid of the oonstruotion of a 
statute. Ill R. v. (tliulet, 7 A. 44 (1884), 
Duthoit, .1., with tlu' apjmrent approval of his 
eolloaguo, Htraighl , J ., rofoiTod to such reports, 
niie admissibiJily of such reference was ex- 
pressly itiled in Ronicsli Chunder Sanyal r, 
Him Mondal, 17 0. ;ir)2 (1890). Bovvever, 
in Taraek Nath Sircar r. Prosono Coomar 
(those, 19 W. R.'48, .53 (1873), Couch, (1.1., 
ipid : “ You eaimot interpret Acts hyThqxu'ts 
of CommissioiuTs.’' 

(2) Mathoora Kant »Shaw v. fndiii CJeiU'ral 

S. N, Co,, JO Cl ]()(’) (1883) 1 reference hy 
J*riii.-iep, ,1., to speech of memher in <*harge of 
a hill wIm'U moving for leav'o to bring it in, 
aiul when introducing a hill | ; Fadhu .Jhala r. 
i Jour Mohiin .lhala, 19 C. 544 (1892) [a speech 
of a memher introducing a hill and assigning 
its objects and reasons may he looked at ] ; 
N'esii Jtamji Kaliuith r. Balkrishna, 15 Ih 
5S3 (JS9J) [Sargent, C..T., referri'd to sjieeeli 
of momhiM’ wlieiiiim'senting R<‘port of Seleet 
('omrnith'e on hill and moving its eoiisidera- 
lion]; Fadhu .Thala r. (lour Mohuii .Jhala, 

[Piinsep. ,T,, (jiioted sjM'et'h of memher 
in charge (Mr. IVaeoek) made even during 
debate]. But as to spceehesof others iipiii a 
hill, it has htyn h('l<l hy the Bombay High 
(Joint ill (Joj|^ Krishna Paraehure r. Sakho- 
Jiiav. 18 Ih 133(189-1), that the debate <m the 
hill, when before the (Jouneil. is not to lie 
rehu'ivd (,o. However, in Ohiinilnl Paimlal 

Bomanji Mamdierji Modi, 7 B. 310, 31.5 
(1883), Bird wood, ,T., referred to the sfK-eeh 


not only of a member introducing a hill, hut 
of a memher speaking upon an amc'ndmenl ; 
and sec also Mahomed .lackariah v. Ahmed 
Mahomed, 15 ('. 137 (1887). The Allahabad 
High Coiirl., on the othi'r hand, has iield 
generally that tho Courts <-annot look to the 
debates of the Legi.slature : Kadir Baksh v. 
Bhawani Prasad, 14 A. 145 (1892) ; Malm raj 
Towari r. ITar Charan, 20 A. 144, 147 (1903) ; 
and see (Jouivdu Pilhii r. Tliayammal, 14 
M. L. ,1. 209 (1901). 

(.3) R. V. Kartiek Chunder Das, 14 ('. 721, 
728 ( 1887) ; Romesh (Jhuiider Sanyal r. Hiju 
Mondal. 17 (J. 8.52 (1890); Fadhu .Thala r. 

( J our Mohun .Thala, 19C. .544 (1892) ; Adminis- 
trator-General V. PreiiiTiallMullick, 21 (!. 732 
(1894) ; Y’esu Raniji Kalnath r. Balkrishna, 
15 B. 583, ,585 (1891) ; Ramchandra Joislii r. 
Hasi Kassiin, 10 M. 207, 210, 212 (1892) ; 
Mahomed Jaekariah e. Ahmed Mahomed, 15 
(J. 139 (1887). The Allahabad High (Amrt 
has, howevei’, held to the eontrary that these 
reports (‘annot he referreil to : Kadir Baksh r. 
Bhawani ]*rasad, 14 A. 145 (1892). 

(4) In Tl. e. Kartiek ( Jhnnder Das, 14 ( '. 729 
(1887), s. 22 of the Hraft Bill on Evidenee 
was referred to ; hut in Shaik Moosa v. Sliaik 
Kssa, 8 B. 241 (1884), it was held that t he 
(Vnirt could not- look at t he various forms in 
which a bill wius brought hefon^ the T..('gis- 
laliiro. 

(5) Fadhu .Tliala v. (Jour Mohun Jhala, 19 
C. .545 (1892); A<lminislrat()r-Gem>ral r. 
Pnmi l.all Mulliek, 21 C. 732 (1894); 
Shaik Moosa r. Sh.aik Fssa, 8 B. 241 (1884). 
However, in Mathoora Kan I Shaw r. India 
General S. N. (Jo., 10 (\ KiO (1883), JTinsep, 
J., considered it unusual to refer to tlie 
Objects and Reasons, though he did in that 
ease read an abstract from tho Legal Mem- 
ber's speech <‘ontaining the Objects and 
Reasons; and in Kadir Baksh v. Bhawani • 
JVosad. 14 A. 145 (1892), the Allahabad 
High Court, held that the Object s and Reasons 
attached to a hill could not be referred to. 



0 


THE OOT>E OF OIVIL PROCEDURE.- 


Prkamble. 


case (Tho Administraior-Ooneral of BeTiaa] v. Prom Lall Mullick), (1) in 
aid of the conatniction of Act If. of 1 874, referred (a) to the course.of Icf^islation, (2) 
(h) the stMteinent of the ohjects and reaKons of the Act, (3) and (c) Report of the 
Select ComiiiiUe<‘.(4) 

The Pri\y Council, before wliom the case came in appeal, (5) held with 
rej^ard to {a) that (i.) “a positive enactment in a statute of 1874 can not be 
(jiial dic'd or neutralized by indications of intention gathered from frevious 
Icjfislalion uj)on the same subject. And there is no legislation subsequent to 
that of 1874, with respect to the power of an executor to make over Ids office 
witli all its riglits and liabilities to the Adminisirator-Oeneral ; ” (G) and (ii.) 
that it is against reason and authority to maint-ain the proposition, “ that in 
dealing with a Comolidathuj Statute, each enactment must he traced to its original 
source, and when that is discovered, must be construed according to the state of 
eircamsfances which existed when it first hccame law. Tho very object of con- 
solidation is to collect the statutory law bearing upon a particular subject and 
to bi’ing it down to date, in order that it may form a useful code applicable to 
the circunistanc<‘s existing at the time w\\en the Consolidating Act is 
])ass('d." (7) A\dth regard to (h) and (c), the Privy Courcil observed as 
follows ; --(8) “The two learned Judges who constituted the majority in the 
App(‘llat(‘ Court, although they do not base their judgments upon them, refer 
to the proceedings of the Legislature which resulted in the passing of the Act of 
1874, as legitimate aids to the construction of sect. 31. Their Lordships think 
it right to express their dissent from that proposition. The same reasons which 
exAude these considerations uhen the eJanses of an Act of the British Legislature 
are under const rudion are equally cogent in the case of an Indian Statute.'’ 

The question next to be considered is how far, if at. all, does this decision 
of llie TTivy Council affect the practice of tlm Indian Courts to which reference 
has been made. The result of their Lordshi])s’ decision a])pcnrs to he as follows : — 

(i.) Pre-existing legislation may still be referred to as an aid towards 
eonstTUcti{)n,(l)) sidtjecl to this that {a) if the terms of an Act are char, positive, 
and express, tli(‘y cannot be modified or neutrnlizi'd by indications of intention 
to be gathered fitmi previous legislation upon the same subject ; (6) that in 
the case of a. Consolidating Act, it must be construed iirfi. with reference to the 
circumstances existing at the time of the preceding Acts but. in relation to those 
existing at the time of the Consolidating Jc/. (10) This last datum, it is conceived, 


(J) 21 C. 732 (1894). In this case, Po- 
thcrani, howcv(!r, staled that in his 

opinion the history of th<> Act JI. of 1874, 
was inadmi.ssiblc to explain it, and that tlio 
Court ought not to consider what was tho in- 
tention of the mcin]>ersof Coimeil by whom it 
was introduc(‘d : ih., at p. 753. Trevelyan..!., 
also (‘xprf'Ssed a doubt on this ])oint, ib., 77r». 

(2) lb., 735), 751, 784, 788, 771. 

(3) Jh., 737, 788, 787. 

, (4) Jh., 763, 788, 787. 

(5) 22 (!. 788 (189.6). 

(8) lb., at p. 797. 

C7\ TU ftf T. 7ac 


(8) lb., at pp. 79<). 800. 

(0) See cavil's cited (nifr^^ and (accepting 
tb(' Privy Council test as to the English rnles 
of ronstniclion). Holme r. Guy. L. R. 5 (%. 
D. t)05, referred to liy Trevelyan, J., in tho 
High Court, 21 C. 771. 

( l(») Seo also per Lord Halshiiry in Bank of 
England v. Vagliano Brothers. L. R. (1891) 
App. Cas. 107, 120. Nor is itUn answer to 
the direct. ])rovisions of a particiliar soet ion of 
ail enactment, to say that, the enactment was 
described in i(‘rrns as an enactment to con- 
solidate, amend, and detinc the provisions of 
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refers to cases where the two sets of circumstances cliiTGr.(l) In all cases, liow- 
ever, the proper course is in the first instiince to exajniue Ihe langiiafTc of the 
Act, uninfluenced by considerations as to the previous stat<* of the law, and 
U) resort to a consideration of the latter only if tlie jucaning of tlio Act itself 
be not clear. 

(ii.) Reports of the Indmn Law Pommimmers, — These w(‘i'c not referred to 
in the lower Court, and the Privy Council have said nothing directly as to 
their use. They have, liowever, indicated that the law in th(‘se matters 
should be ihe same as that whicli prevails in England, and a('cor(1ing to this 
test reference is perjuissible. /S’cc Lord W'c^stburv's view in the case of In re 
Mew, cited mde, p. 5, n. (1). In the case of Chuni Lai Mancharam v. 
Manishankar Atmaram,(2) the Bombay High (hurt in dealing witli the 
Easements Act referred to the ro(;ommendations of the Law Commission. 

(iii.) Proceedings of ihe Letjislaivm Council - Upon a referemee to some of 
the t(‘i*ms of tl\o Piivy (hnincil judgment, it would seem that reference to these 
is not now permissible. But in the case of In re ^lew.p) the Lord (fliancellor 
r(‘ad a speech made, in the House of (hmmons by the member who introduced 
the Bankruptcy Bill of 18G()*. The Privy Council itself also in Ibhbert v. 
Purc]uis,(4) referred to the Commons’ and Lords’ Journals, and to t he details of 
a conference betw(‘(m the tw^o Hous(‘S of Ihrliamcnt. x\nd iji the (hieeii v. 
Bishop of Oxford, (o) Brannvell, J., read passages frojn the Lord (hanc.ellor’s 
Spcecli made in the House of Lords ujxm the Church Discipline Act. The 
Bomljiiy High (hurt has, howeva-r, since- held that it is not perjuissible to refer 
tvi th(‘ sp(‘('(‘h of the L(‘gal Member of tln^ Indian Legislative Council when 
proposing tise enactment of a bill.(()) 

(iv.) Reports (f Select Committees of the Lcfislaiive i'onncil.-- Th(‘se w^re 
referi’ed to by the High (V)urt in The Administrator-fhmeral r, IVejn Lull 
Mullicli. The Privy (huucil niu.st, therefore, it seems, be taken to have 
disapproviul of the jThacnce to those reports, though reverting again to the 
English rule upon which the Privy Council rest<‘d their judgment, it app(‘ai\s 
that 8ir Ceorge Turner, L..L, in Drummond v. Drummond, (7) nderred to the 
]>roceedings of i\. Select (hmmittee. of which h(‘ had Ixaui a nxmdier. In the 
c.a.se of Assam v. ]hthunima(8) the Madras High Court rehnn'd to the report 
of a Select Committ(‘e. 

(v.) Draft Stnqes of a Bill. - These w'ere not referred to in the pjincipal 
case (‘ither in the jiidgnxmts of the High Court or Privy Council. But they 
appear to fall w'ithin th^ jnincijde of ex(*lusion laid down by the latter, and 


iicular rule cont ended for is not to be found 
among the* previously existing laws, tt is 
suffieient if llie jx’o vision rdied upon is a part 
of tli(‘ Act, whatever tin; dosoription of tlx) 
purposes ot ilie Act may he. J>aimoddtMj 
hiik a. K}/n Taiidar, 5 C. HUO, :m {1S71)). 

(1) Tn tTie i-ases of In re Mow, IH, \j. ,1, 
Jlankruptey, 87, a Consolidating Act was <*on- 
strued with reference to eireimistances exist- 
ing at the time of the earlier Act, when*, how- 
ever, thi> rlrrnmstanrc^ had not vhatHjfd (as it 


had in the Privy Council case) at the time 
of the latter Aet. AVr observations in Mad. 
L. J., supra, 28t), 290. 

(2) 18 Ji. Olfi, m (181K1). 

(.*{) Ill L. d. Tlankrnptey 87, swpra. 

(4) L. K. :i V. C. 048, 040. 

(.^>) 4 Q. 11. J). f»:i5. 

(0) K. r. (Jangadhar Tilak, 22 B. 125 -12j^ 
( 1808 ). 

(7) L. K. 2 Ch. App. 32, 45. 

(8) 22 M. 404, 504 (1800). 
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there is hut little authority to be found for their use. Tn Chum Lai Man- 
eharau v. Maiiisliankar Atmaran (1) the Court referred to the prafts of the 
Easements Dills of 187h and 1881, as also to the opinions of the draftsman of 
the firsl-nienlioned bill. 

(vi.) Stafrmmfs of Ohjvcls and - Tliese werg. referred to ])y the 

Hi^h Court in llie ])rineipal case, and the Privy Council must, tlierefore, it 
seems, be la ken to have disapprov(‘d of tlieir use. The attachment of a state- 
ment of obj(*ctsan(1 reasons to a bill beinji a procedure peculiar to tliis country, 
tliere is no Enj^lisli authority upon the point. The preamble of an Act, which 
may be referred to, affords the nearest analogy. But if there be any grounds 
for the admission of reports of Select Committees or proceedings of the Legis- 
lative Coune.il, it certainly seems that strong grounds also exist for the admis- 
sibility of these statejnents. Tn the case of the Delhi and London Bank v. 
flem Lai I J)iit1,(2) Trevelyan, .1., ladorrod to the Objects and Reasons of the 
hhisements Act, for tlie purpos(‘ of se(‘ing what was the law at the time, and in 
the case of Chuni Lai Mancliaram v. Manisliankar At]naran,(3) Candy, J., also 
i’(‘ferred to t he statejrumt of Objects and Reasons. ^ 

The Privy Coinnul decision has been short W referred to by the Calcutta 
High Court- ill the ease of the (Jueen-Empress v. Sii Churn Chungo,(4) where 
Jhgot, J. (Priiisep and Maepherson, JJ., concurring), said : “We do not pro- 
])ose to consider the history of the Penal Code from its original draft by Lord 
Ma(iaulay in 1840, to its becoming law in 1860. Their Lordships of the Privy 
Council, ill the recent case of the Administrator- Ceiicral of Betigal r. Prem Lall 
Mullick, have hold tliat it is not competent to refer to proceedings of the Legis- 
lature as legitimate aids to the construction of a law.” This decision of thf 
Privy (k)uncil was also rebTred to by the Bombay Higli Court in R. v. Cangadhai 
Tilak,(r)) in whicli it was broadly stated that it is inadmissible to take as an aid 
in construing an Act the proceedings in the Legislati\e (’oiincil. which fi'sulted 
in the passing of that Act. 

In any case, and whether or not admissible to constriu‘ the Acts to whicli 
ilioy relate, the Acts of tlie Lcgislatun* ar(‘ instructive historically, it on(‘ Jia.' 
to (‘onsider not what the statute says, but what may have been the motive.': 
id one or other ]>arty in promoting tin* legislation. (6) And tlieri^ is but litth 
doii))t tliat there will bo a continued reference tosucli Acts, if not as t(‘clinical 
at any rate as jirivate, aids towards the comprehension of the intmilion of tin 
ijcgislature. 

The primary qiie.slion in each case is, of course, Wluit arc the facts ? Tl 
is, however, a common fault in this country to disn'gard the fact.'!' of a casi* ii 
favour of authorities.(7) 

TJie next ipiestion is, WJiat are the words of t he Code itself ? 


(1) 18 B. (11 H, (125, (>2G 

(2) U C. 839, 84(i (1887). 

(3) 18 B. (UO, G2r>{l803). 

(4) 22(!. 1017, 1022 (1895). 

(5) 22 B. 112, 120. 127 (1898). 

* (H) Pvr Ed^(‘, CJ., in Katlir Baksh r. 
Bhawani Prasad, 14 A. 149 (1892). 

i'7\ >. A....... 012. 


at p. 49 (1899), Jenkins, O.J., dealing wit.I 
.ss. 10 and 17 of the (\)de, said: “In fad 
this case only illustrates how imjk,>rtant it ii 
that Courts should first aseertainVith aoeu 
racy and appreciate the facts under con 
sideration before turning thoir att(‘ntion f.( 
the authorities.” 


1 » AT 
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The Act jnust be taken as one continuous Code, tlio difEorcul, sections 
being simultaneously enacted in view of eacli otber.(l) The (Jouri must be 
governed by* the language of the Legislature without considering what may 
have been its intention, if the words themselves are clear. (2) Its limited 
function is not to say what the Legislature meant, but to ascertain what the 
Legislature has saici that it moant.(3) It is always dangerous to paraplirase 
an enactment, and not the less so if the enactment is perliaps not altogether 
happily expressed. (i) .Where the Code contains provisions upon a particular 
question, it must be tested, not by general principles but by the expressions 
of the Code which relate to tliat question.(5) Wliere two procedures or two 
remedies are provided, one of them must not be taken as opt'rating in deroga- 
tion of the other. (b) In many (Tases reference has to be made, to judicial pre- 
cedent. For it is a principle peculiar to the English Common Law (7) that a 
decided case has an authoritative and hindiiig force and is, subject, to c(*rtajii 
well-known limitations, to he followed in other similar cases. It is, liowever, 
an unfortunate circumsiaiK',e that the greater hulk of tlie reported Indian 
cases deal witli questions of adjective Ia.w ; unfortunate because a great div(M’- 
gency of opinion, such as e;dsts touching the interpretation of rules of })ro- 
cedure, limitation, stamp or registration, is to bo avoided, involving, as it, 
does, uncertainty in the administration of justice and a,n en(U)uragemcnt of 
appeals, which in many cases are due to the hope entertained of ov(‘,rturning 
the judgments of the lower Courts, not upon th(‘ merits, but upon some teclmi- 
cality or other. (8) 

•Jn this countiy the use of judicial precedent frequently leads to abuse. 

Every case is independent of ev(uy other, and no decision upon facts forms 
a precedent for any other decision. And every judgment juust be read as 
applicable to the particular facts proved or assumed to be proved, since the 
geneiftlity of the expressions wliicb may be found there are not intended to 
he expositions of the whole law, but gov(‘rned and qualified by the particular 
facts of the case in whhih such expressions are found. A case is only an autliority 
for what, it actually decides. It cannot be quoted for a proposition that, may seem 
to follow logically from it .(9) “ The only use of authorities or decided cases is 

tlic establishment of some principle which tlic Judge can follow' out in th'ciding 


(1) Jonardan Dobey r, Ramdhonc Singh, 
2:U). 728, at p. 743(1890). 

(2) re, Mancharji, ti Bom. }I. (!. R., 
U. C. J. C.Ti 58 (1808). Rossibly this was 
mc'ant, though it is not clear, when it was 
said, that for tlic application of Equitable 
eonsidcrations there is, as a rule, no room in 
matters of procedure ; Debi Bayal v. Bhau 
JWap, 31 C. 433, 440, 441 (1903). 

(3) Lab. Sui’ya v, Golab Ghancl, 27 C. 724, 
at, p. 7.5j^(1900). 

(4) Durga (!liow'<llirani v. Jewalur Singh, 
18 0. 23, at p. .30 (1890). 

(5) Bliup Tndar v. Bijai Bahadur, 23 A. 
at, pp. 150, 157 (1900). As to the use of 
tteadings, Interpretation Clauses, Illustra- 


tions, and Marginal Notes, see Authors’ 
I'jvidencc Act, 5th cd., pp. 100, 101. 

(0) Ajudhia Prasad v. Balmuhand, 8 A. 
354 (1880), per Mahmood, J. ; Rung Lai I 
Misser Tohliun Missrr, 25 W. R. 304, at, 
p. .305 (1870). 

(7) 3’he Roman law and iuod(‘rn eoii- 
tinental .sy.stems derive*! from it reject the 
notion. See Article in 0 Horn. L. R. 180. 

(8) See Article in 7 Mad. L. .1. 309. 

(0) Per Ixu'd Halsbury, L.O., in Quinn v. 
l.<^athem, 1001, A. 0. .500 ; cited in Joliangir 
V. Secretary of State, 0 Bom. L. R. at p. J189 
(1903), and sec as to diria Rowlandson r, 
Champion, 17 M. 21, at p. 27 (1893). 
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tlio ease k'forc liiiii.’ (1) Lord AFansficld, C.J., said, It certainly is very hard 
upon a Jiidp;o, if a rule wliicli he generally lays down is to be taken up and 
caiTied to its full extent. This is sometimes done by counsel, who have 
nothing elsi'. to r(‘ly upon ; but great caution ouglit to be used by the Court in 
extending siicli nnixiiris to cases which the Judge who uttered them never had 
in contemplation. If such is the use to be made of them, I ought to be very 
cautious how T lay down general maxims from the Bench. ”(2) 

It is \v(‘ll tobe^ir the remarks cited in the last paragraph in mind, though, 
of coarse, the nature of procedure law does not always admit of their applica- 
tion. fn many cases the rules are of an artificinl and arbitrary character, 
thougli in otliers, such as those dealing with bar by judgment or by suit and 
llie like, (juestions of principle are widely involt^ed. 

As Holloway, J., said, the application to practical life of sound principles 
presents no nioro dilliinilty than that of empirical maxims (or, we may add, 
case law), hast'd mainly upon a misunderstanding (or lack of understanding) 
o1 tJie uri'at ])racti(‘al jurists, whom all admit to be the only guides. (3) 

fn (jiK'stions of procedure it is generally important that there should bo 
nnilormity of (h'cision, and that existing practice* should not he npset,(4) for 


(I) Jn Tc llallot's KHtutc. 13 t'h. 1>. 712, 
qm' .)e.sHc‘l, M.R. ; Osborn r. Kowleit, qx) 
.Tess(‘l, M.Jt., J3 ('ll. ■[). 774, 7S5. See 
reimuks of O.J., and Straight, J., in 

R. V. (iobardhan, 9 A. 528, r)r>r), 575 (1887) ; 
li. V. Mnbom(‘d llunuiyoon Shaw, 13 H. L. R. 
353 (1874). ]>ord Mansfield, in R. ?•. Bein- 
bridge, 3 Doug. 332, said: “The law does 
not eonsist of particular eases, but ol general 
ju ineiples which are illustrated and explain'd 
in those eas(‘s “ ; and as to dicta, se<‘ renmrlvs 
of Rest, O.d., in Richardson v. Mellish, cited 
i.i R. r. (^hagan Dayaram, 14 R. 34(> (1890) : 

1’he expiessioiiB of eveiy Judge must be 
taken with reference to the ease on whieb lie 
decides, otherwise th(‘ law will get into 
extreme efuifusioii.” Mr. Ramanathan, K.(\, 
in his speeili on behalf of the (Vylon liar 
111)011 the news of the deat h of Sir John Phear, 
late ('hief Justice of (Vylon, said : “ Tlie so- 
called ‘ iiiieerlaiiily of the law’ is nothing 
more tlian tlie uneerlainty of ill tiahied 
Judges as to the true facts of the ease and 
the propi'i- ])iineiples of law ap})lieahle to it. 
ile (Sir John Phear) made the Rar argue 
eases upon first; piineiples of law. Before his 
advent legal principles weie of little avail in 
tlie determinat ion of a ease iinl»*ss siipjKH't<‘d 
by a judgment of a competent Court here or 
in Rngland. If in arguing an advocate 
cited a decided ease wirhont going into first 
prinei]»]es lu' would say, ‘J don't want 
authorities. Did ns solve this ease oven as a 


mathematieian would solve a problem by 
ni>pl.ying the axioms and pro 2 io 8 itionfi we 
have learned in our books.’ If they imssed 
on to authoriti(‘S too speedily lie would say, 
‘ We do not want autliorities just yet ; ,they 
are only of eorroi)orativo vabi(‘. Let us solvi* 
tlie question hy the proper application of 
first prineij)l(‘s and tlien look into autboiitie's 
to di.seover whether our coiieliisions on first 
principles are corroborated by thmn.’ In this 
way first principles heeamo jiaramount ” 
((Vylon Conit, Aiu-il 10, l‘.)05 ; cor. Sir (diaries 
l4iyard, (.I.,!., and Moncrii'ff, J.). 

(2) Rrisbaiu' v. iJaeres, 5 Taunton, p. ]li2. 

(3) l>e Souza v. (^)l('s, 3 Mad. 11. (\ R. 384, 
at p. 420 (1808). 

(4) Fulkumari v. Dhan.sliyam, 31 C. 511, 
at p 513 (1903), per Ramjiini, J. ; Mundal &, 
t'o. v. Faziil Eilahil, S. C. C. Rep. 2 of 1912, 
3 Feb. 1914, ror. Jenkins, C.J., and Wood- 
roffe, J. In Dyjftond ?\ tVoft, Ji^Dh. 1). at ji. 
515, James, L.J., said : “ Wliat my decision 
would have ])een if t his iioint had come 
before me in t h(‘ first instance 1 need not say. 
The rule (us to substituted service) has already 
been eonstriied by Huddlestone, B., in accord - 
anec wit h wliat seems to have been the genmul 
understanding of the Judges iii( Jiai4>ers,and 
it is very imjiortant that there should be uni- 
formity of decision.” And see qjer Edge, (V.T., 
ill 8heo. Prasad Lai it Knar, 18 A. at ^i. 409 : 
“ Settled principles of law administered liy 
a (‘ourt of Justice ought not to be lightly dis- 
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in such cases it is often not so nuieli the nature of tlie I'lile as t1\e fact .that 
there is a Jixod rule wliich really matters. In Sadasiva Pillai v. Jtamalinp^a 
Filial, (1) tlie Privy Council said: ‘CTlie alleged consensus of the Indian 
Courts being thus (‘stablished, tlieir Lordships, whatever their opinion U])()n 
the construction jif this claus(‘. might have been, had the question been res 
Integra, do not tliink it would be right to run counter to so long a course of 
decision upon what is in fact merely a question of procedure, it being admitted 
that the plaintiff may assert rights of this nature, if they exist, in a scparalo 
suit.” 

, “ It is the duty of a Judge not to declare what he considers ihe law ought 
to be, but to di’cide what, according to the besl of his judgment, he finds it 
is; and if he finds a principle laid down upon competent autliority it is far 
better to accept and apply it broadly and honestly, evim if In* is not in liis 
own mind satisfied with the foundation of Ihe rule, tlian to attenqit io fritter 
it away in its application to cases wliieh manif(‘slly come within it.”(2) Tlie 
reasons, however, which dudges have assigned for tlicir (qhnions have not the 
same degree of anthorily as 1he doci.sions themselves. (J) As T(‘gards thesis, if 
two cases are not to be reconciled, 1he authority wliich is at once tlic more 
recent and ihe more consisiimt willi general principles ought to prevail, (4) 
As already stated, if a principle is laid down upon competent autliority it is 
far better to acce])t and ajiply it broadly and honestly, oven if tlio Judge is 
not in Ills OAvn mind satisfied with the foundation of the rule, than to attempt 
to fritter it. nw’av in its application to cases which manifestly eomo within 
it.(rd The same rule applies wlum dealing with the provisions of tlic Code 
itself. We ought not,” said Sir Barnes IV-acock, O.J., “to friU(*r awuiy the 
law by construing words according to a mere ieehnical sens(>i instead of giving 
them a broad meaning so as to embrace all eases intended by tlie Legislature 
to iTe provided for.”(f)) 

The (Courts juu-e must lie guided in the first place by the. terms of the 
Code itself, and, secondly, by tho.se decisions of the. Indian Courts which interpret 
the C'Ofle and whieli are binding on them. TJk’ Subordinate Courts are bound 
to iollow^ the ruling.'? of the High Courts, to which they ari' subject, where tlierc 
are different rulings of ditlVreiit High Courts, (7) and in tin* absence of such 


1 iirlx'd or doubt cast U|)on them witlmut very 
Hiitticii'iit reason.” And as to ovcrmliiig a 
series of preeedents, see Prablialiarhhat v. 
V^ishwamb^r, 8 B. 313, 3^7 (J8S4); Kusum 
Kiimari v. Satya Kanjati, 30 (!. 000, 1003 
(1003). 

(1) ir> B. h. l\. 38.3, at p. 308 (187fi) ; r> C. 
21 A. at p. 228. 

(2) Usill ^ 1 . llah s, L. H. 3 0. B. D. 327, jur 
Lord Coleridge ; B, r. Cliagan D.ayanun, 14 
B. 3.52^800). 

(3) Caledonian Railway v. Walker’s 
Trustees, 7 App. 2.^)0. 

(4) Per Lord Selborne, L.(V, Campbell r. 
Campbell, 5 App. Cas. 787, 798. In the High 
tJnurt a ease of this kind w'ould he referred to 


a Full Beiieh. See also Caledonian Ky. Co, ??. 
Walker’.s Trustees, L. B. 7 App. Cas. 2.^»0. 
279 ; Redgrave v. Hurd, L. R. 20 Cli. H. 1,14. 
Ex janle Reynolds, ib., 204, 208. As to 
judgments of (Vmrts of co-ordinate jiirisdie- 
lion, see Cathereole Smith, 44 L. 'T. 430, 
440; Smith v. Lambeth Assessment Com- 
mittee, L. R. 10 Q. B. J). 327, .328, Iv re 
Bnller s Settlement, S ,Tur. N. S. 20.5. 

(.5) Per Lord (Joloridge, in Usill r. Hales, 
3 C. P. \). 327. 

(fi) llurro ("hundor r, Shooroodhonee, 9 
W. R. 402, at p. 400 (1808). 

(7) Swamirao Narayan a. Rasumath 
Krishna, l.'J B. 419 (1890) ; Balaji Ganosh r. 
Sakharam Parashram, 17 B. 5.5.'5 (1892). 
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ruling will cl'fi in following tlie docisions, if any, of oMier High Courts and Chief 
Courts ill India. As r<‘gards the High Courts themselves, Norris, J., sitting 
on the ( )rigin;^l Side of the Court, .said, with reference to a decision of an Appellate 
Bench of the same Court, Unit though he was not prepared to saj^ that he 
should consider every judgment of an Appellate Bench binding upon him when 
sitting on tin* Oiiginal Hide, yet- every such judgment should receive respectful 
(jonsideration and careful attention and should be followed, unless the Court 
was very clearly of opinion that the conclusion arrived at was an erroneous one,(l) 
As regards Appellate Benches, all are bound by decisions of the Privy Council 
and Ijy Full Jienches of the same Court, and if one Appellate Bench difiers 
from a jirevious decision given by another tlic matter must be referred for 
determination fit a Full Bench. (2) The Higli Court is, howTver, not bound by, 

1 hough it will give respectful consideration to, the decisions of another High 
(bint. As regards otln'i* (*ountries, reh'ronce may bo mad(* to English case 
law, wlum in point, as also to tlie decisions of those couniries such as the 
I’nitecl Stat(*s,(;j) wliose law is derived from a common sour(5c with our own. 
As regards, Imwover, llie decisions of the United States Courts, citation slioiild 
not he g(inerali\ n])proved nnh*ss where it is sliown to bo necessary l)y reason 
of the novelty of the jioint involved and the want of Indian or English pre- 
cedents. (4) As regards these latter it- lias, no doubt, been said that “the 
(bd(‘ of (h'vil Jh’ooednre does jioi, j)r(‘vail in England, and ^^e must interpret 
its torjns as best wo may witliont- reference to English cases. "(5) It is, 
however, submitted with all respect- that this is neither a eorrect. nor useful 
view of the matt(‘r. The (burts in this country (;an ill afford to disregard 
the results of tJie learning and experience of the English diidges. And 
for th(‘ most ]airt they Jiave been glad to avail themselves of both. This 
has been where either general legal principles are. involved — principles of 
cojjimon application in all countries, or in those in which English notion's of 
jnris[)rudcnce prevail — or in eases where siiriilar provisions to those pre- 
vailing here exi.st elsewhere, as in the case of many sections of the Cod(‘ 
wliich are based u])on or la-lcen from the English rules under I he dudicature 
Act. Where it- was argued that an English decision had no apjdication to 
India, Ilie, Privy Council said, that though that case would not be binding 
as an authority upon a Court in India, not adminislering English law, their 
Lorrlships wim’c far from holdiiig that, d(‘ci(lerl as it was on tin* a,])plioation of 


(1) Oriental Itiiik /•. (hibiinl Lall, !) (\ 004, 
at p. 007 ( IS83) [ but .see iluhbayya v. Krishna, 
Jl M. at y). 101 (1800)], for oxamyile, tbo 
Oeeision of an ApjjelJate Bench might proceed 
ufion law oi- jiraetiee diflercnt from that yire- 
Vfiiliiig upon the Original Siile of ihc Court. 
( )ii t he other hand, a deeision on ayipeal from 
the Original Sid(^ would he i-learly binding. 
See S.xr,il ('hand Milter r. Mohiin Bihi, 20 
(\,al ]) .‘{80 (1808). 

(2) One Judge eannot refer to Ihc Full 
Beneh without Ihe eoneumuioc rtf the other, 
Chunder Kanl r. Bindahun Clmnder, 7 VV. B. 


277 (1807). A Jifdge rtf the I^igh Court 
sitting alone to hear ease.s below Rs. TtO cannot 
make a refcTenee to the J^'uU Beneh, Nabii 
Moiulul V. (Hiolim Miillik, 25 890 (1808). 

(3) 8ee Malcolm v. iSmith, Taylor’s Rep. 
28.3. 288 (1848) ; Braddon c. Abbott, ih., .342, 
340, per Sir Laurrmcc Peel, f!..!., Seaiumanga 
r. Stamp, 5 ( P. D, 205, 303. V 

(4) Sec Jn re Mi.SMOuri Sleam.shi[i Crt., 42 
Ch. T>. 321,330, ,331. 

(5) iSourindra Moltun 3’agoro v. Siroinoni 
Dehi, 28 (‘. 171, at ]> 175 (19(K)), per Bampiiii 
and Prall, JJ. 
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a maxim expressing a principle recognized by the lawl of all civiliztd countries, 
it did not afford a rule applicable to circujustances of the same cliaractcr in 
India. (1) •So also, West, J., in delivering the judgment of the Full 
Benc‘h,(2) dealing with a question arising under sect. G22 of tlui former 
Code, said : “ In sucli a conflict of opinions as has arisen on tlic subject we 
are now considerfi^g, it may be useful to see how similar questions have been 
dealt with by the Comts in England. Their decisions can, of course, only 
afford analogies, not precedents, for Courts so differently constituted as those 
in India ; but these analogies point to principles of general application, and 
thus repay our attentive consideration.” As already stated, Jiiany of the pio- 
visions of the Code are taken from tlie English Rules and Orders, and there is 
no reason why tlui decisions given on those Rules and Orders should not bo 
applicable here, or on such portions of them as arc of equal application in this 
country and in England. Wlicre a principle declared in an English decision 
does not depend on any peculiarity in English law it mavbe applicable here.(‘i) 
Again, where a Colonial Legislature lias passed an Act in the S‘»m(‘. terms as 
an Imperial (Statute, and the latter lias been aiitlioritatively cunstjuicd by a 
Coiu't of Appeal in England, such construction should be adopted by the 
Courts of the Colony, (4) thougli, of course, when the Indian Legislatun* has 
rejected or declined to follow the law of England upon a particular point the 
case is altogether different. (5) 

It cannot, liowever, be too much iasisted upon (hat proci'dtire is nure 
niiU’hiuery. Its rules should he observed; but it is to be remembered tluit 
tli«ps(i rules exist to enable the (Joints, in a settled and convenient manner, to 
iiis2)ense justice. AT<tc technicality is to lie avoided therefore as much as 
pussihh;. This docs nut mean that the provisions of the Code arc to lie dis- 
regarded, but they ai’o to be c-onorrued liberally, and if found to have been 
infrhiged it, must be seen whether such infringmnent has aftVct(‘d the juris- 
diction of tlie Court or tlic merits of the case.fO) Courts of law should lie 
especially careful in dealing with technical objections to see wliat effect their 
Mei’ision will have in defeating substantial justice. (7) The (Vmri may, liow- 
ever, tind itself consliained to set aside an order on a grouiul which has iinfor- 


(1) Madras Railway r. Zciiiiiidar oi C'arvr- 
(ina^anini, 22 W. 11. 27!), at p. 2Sl (J874). 

(2) Mhiiii Nathaji c. tSoina KaHliiuaUi, 7 
]i. 241, at p. 2r>!) (18821. 

(2) Nandi iSingh i\ Kaiii, JO C. 077 
( 1888 ). • 

(4) Trimljb r. IJill, Ti App. ('as. 242; 
Jvathaina Natuhiar v. Borasiiiga Tevt'i*, 2 J. A. 
J 0!). We must construe each Act on its o\\ ii 
wordinj; and in accordance witli its own con- 
text,” Mata J>in r. Kazim Husain, 12 A. at 
p. 457 jil891). In constniing an Act pio- 
visions/jif other statutes which are. in jmf 
nuurria may bo referred lo, Assam v. 
raniuninia, 22 M. at p. 502 (1897). 

(5) R. e. Ghulet, 7 A. 44, 50, 51 (1884). 

(0) iSee s. yy, pout. So the Judicial Coin- 


nuU'‘c will look to the I'ssential ju.stiec* of the 
» ase without considering whethi'i- nittti'us of 
form have been strictly atti'iided to, (diird- 
liaree Sing r. KorUlnd Sing, 2 M. I. A. 244 
(1810). In Hishislnir r. Nani Churun, 5 
All. H. ('. R. 25, 28 (1872), Stuart, C.J., 
said that he did not desire lo apply strict 
rules to any unnecessary reipiireinents of 
legal art to work out the reipiirements of tlio 
Code. 

(7) llaranund i\ Prosuuiio, !) ('. 702, at 
]). 705, per Sir Richard Garth, C.J. (1882); 
S. C., 1 2 C. L. R. 550, 558 ; and see the dictum 
of Lord Demnan, C.J., cited in Mahabala v. 
Kunhanna, 21 M. 273, at p. 281 (1808) . #“ It 
is alw^ays unpleasant to defeat justice by 
adluTciice to technical and arbitrary rules.” 
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timately iioM'ohiliou to juorils of tlic case, as for want of jurisdiction, even 
tliougli no ()l)j(Mli()n luis been taken by ilie parties. (1) So in the ease now 
cited, (2) tlH‘ J^rivy (kjiiiuil said : “ Tiiis objection to the award wastapparently 
not brought to the notice either of t.he Subordinate Judge or of the High Coui*t. 
But the statule is Ili(‘rc, and the Judges were bound to take judicial notice of it.’’ 
And the fioiirt is bound to take judicial notice of a change in Ahe Statutory Law 
wliile a suit is pending, and a party is not estopped from calling attention to 
il, since the (Joiirt is taken to have known it.(3) And thoagh it is -exceedingly 
iind(‘sirablc that any suit should fail on account of any technical objection, such, 
for instanc(‘, as that of jnisjoinder, at the same time when the objection is 
raised at tlie earli(5St opportunily, and when serious inconvenience and expense 
ai-(^ likely lo be caused to the parties, it is impossible for the Couils not to 
adjudicate u]»on (he objection, and to nJicve the parties from it. (4) Kules of 
])i‘oee(liire ni(% how(^\er, Jiiere machinery; the means by which the Couils are 
(‘iiablcd lo dispense the justice for which they exist. As the Jhivy Council have 
said, it is of the utmost imporlaiicc to the right administration of justice in 
the Courts of this country that it. should be constantly borne in mind by them 
that by their very constitution they are to decide according to aiuiUj and 
<f()(d and that the substance and merits of the case are to be kept 

constantly in view. (5) Again, Lord renzance said: (b) “ JVoeeduxe is but 
the machiin'ry of the law after all — the channel and means whereby law is 
administered and justice reaeJied. It strangely dejiarts from its propiu’ ollice 
when, in ])lace of facilitating, it is permitted to obstruct, and even extinguish, 
h'gal rights, and is thus made to govern where it ought to subserve.’’ 


The Code is not exhaustive. -The. Code is uot exhaust i\(‘. it is not 
uncommonly tliought that it is siitticient to defeat an ajiplication or to reverse 
an order that no particular section of the Code can be cited as an authority 
for it. it is true that Strachey, C.J.,(7) stated that tlu) Code eontained the 
whole law of (hvil Procedure. Wc arc not, however, aware of any other 
authority to this elleet, and that observation was not ado})ted by Ihinerjee, J., 
in th(5 same ease, and both in earlier and later cases in the same. (Vinrt it was 
held that the (.We was not exhaust ive.(8) The latter view, it is submitted, 
is undoubtedly the correct one, and is supported by numerous cases to which 
reference will be made, indeed, in one of these, Mahmood, J., said ; (D) 
“i may thendore at the outset stale that, according to my view of the 
rules of const ruction applicable to statutes like the Civil JVocednre Code, the 
Courts arc not to act upon the principle that eveiy jn'oeedure is to lie taken 


(1) Juyiuirain ISingli r. lVlu«tlM»o Suduii, 10 

13 (1888) ; Vaithinatha Pillai v. R. (P. C.), 
17 C. W. N. 1110 (1913). 

{2) Raja llariiarain r. (.liauUhraiii 
Bliagwaiii, 13 A. ;i00, at p. 304 (1891). 

(3) Lakshiui Ribi Iviijraiii v. Atal Hihary 
Aklar, 40 V. (1913). 

(4) Su(lh(.'iKlu V. Hui’ga Dasi, 14 C. 435, at 
p. 4^8 (1887). 

(.5) Hunooiiuinpc'iisaud Paiiday r. MuKst 
Babuuee, 0 M. 1. A. at pp. 410, 411 (185()). 


(0) 111 Kendall r. Hamilton, L. R. 4 App. 
('as. at. p. 525, cited ui 22 A. 32(t 

(7) llabil Raksh i\ Baldeo Prasad, 23 A. 
107, at p. 173 (1901). 

(8) Durga Hihal r. Anoraji, 17 A. 29, at 
p, 31 (1894) ; Dhonkal Singh v. Phakkar 
Singh, 15 A. 84, 95 (1893),’ per S. ■ John 
Edge, C.J. 

(9) Narsingh I)a.s v. Mangal Dubey, 5 A. 
atpp. 172, 173 (1882). 
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as proliibitcd, unless it is expressly provided for by tbe Cod(‘, but oit tlie eoii- 
vcrsc principle that every pro<^cdur(‘. is io lu* iiudersto<»d as perndssible. iill it 
is shown to He prohibited by the law. As a matter of ^('jieral juineiph', pro- 
hibitions cannot be presumed, and in the present case, tluTefore, it rests upon 
the defendants to show that tlic suit in the form in whicli it lias been 
brought is prohibiied by tlie rules of procedure applicable to the Courts of 
Justice in Tndia.’'(l) This stateznent, if it is not to be liable to miscon- 
ception, is in need of explanation and qualification. It is not to be supjmscd 
that it was intended to warrant any and eveiy rule of proceduj-e which a 
Court may arbitrarily choose to devise or to follow', ft has been ab'eady 
pointed out (2) that the Code is exhaustive* on th<‘ matters in respect of 
which it declares the huv ; that is, on any point spccijicallif (kali wilk hij if, the 
law must be ascertained by reference to its provisions. Tin' (’od(‘, however, 
is not exhaustive in the sense that, for instance, the E\idenc(‘ Act has h{‘en 
said to be, the second section of which, it has been In'Id, in etfevt, ])rohibils 
the iiitroduclioii of any hind of evidence not speeilically authorized hy the 
Act itself. The Code binds ilie Court so far as it goes.(‘)) Jf it presci-ibes a 
particular course in a particifhir case, that eoiuse must b(* taken, if, on the 
other hand, as in the case of the foz'jiier section 501 (now ojnitted), it contaizis 
an express jirohibition, the latter must be given effevt to. iMany matters are' 
dealt with under a. settled ])ractice.(l) But even such a practice, howevcT 
inveterate, cauinot lie legal if it is contrary to an exjircss eiiactzuent or is 
inconsistent wuth it. (5) Jt was, however, pointed out by A\ dsun, .1., in the 
ease («ite(h(()) that if the Vm\ri had power Ix'lore the introduction of the Code 


(1) So ill Radha Kislieii r. Kadha LViBliad, 

18 515, 518 (l8fU), tlic t'oiirt lield that in 

the aKsenci) of any jirovinioii in the Code 
diri'etiiig an aj)j)lieation to bo made for execu- 
tion of an entire decree, a sei oiid ajiplifation 
hn‘ »‘X(‘ention Avas not l)<irred. See obnerva- 
tnm of Maliniood, d., “ Rveiything it* ]K‘r- 
iiiissdile unli'ss there is some pruliihition 
ag.iin^t it.'’ in Muhammad Sulairnan v. Mu* 
luniMUid Khan, 11 A. at pp. 287, 288 
(18SS). 

(2) .1//^, p. U. 

(3) Doorga Charan l)<c,ss e. Nitto Kally 
Doshce, 5 ('. SGl) (I88U); Riinehaiiun Singh 
e. Dsvarkaiiath Roy, 3 ('. L. ,J. 21) (1005); 
llukum Cliand Raid v. Kamalaiiand Singh, 3 
C. 1.. ,1. 07 (1W5). 

(4) Sec I’rabhakarhhat r. ^dsliAA'ambhar, 8 
B. at pj>. 310, 317. “ 'Fhe 08 tabli.shed practice 
td the Cburi ill maltcrs of procedure is the 
law of thc/Court, unless it be ineonsistent 
with some highej- law or legal principle,” 
pfr West, J., delivering judgment of Full 
Bench. 

(5) tJehangir v. Secretary of State, 0 Bum. 


L. R. 210(1904); (Ilyu r. Bonnaud, 2 Tayi. 
& Bell, 190, at p. 205 (1857). hut if the 
practice has been dejiarled from in this 
in.stan(;e, what is the practice of a Couit cum- 
jiared to the direction of a statute ‘i " per Reel, 
('..I.J A /(utioii, a (hdinitc provision ol law 
esuinot be e\ ailed on tlie ground of eon- 
veiiien<-e ; Rani J’rosad r. S.ichi Dassi, 0 
( W. K. 585, at 589 ( 1902) ; Baikal an Rai e. 
(Jobmd Nath, 12 A. 129 (1890). In rainier 
r. JiuU-hinsoii, 0 Ajip. (Jas. 019, cited in Bai 
Amrit v. Jlaiibhui, 8 B. ,it ji. 389 (1884), 
the R. ('. said that “no practice of tlii' 
t’oiirt can confer iqion it any power or juris- 
diction beyond that whii h is given to it hy the 
charku’ or law by vvhicli it is constituted : ” 
Shiva Natlittji v. Joma Kashinath, 7 B. 341, 
344, 348 ( 1883). As to an incorrect practice, 
.see Nathmull v. Malhurrao, 19 B. 350, 351 
(1844). 

(0) Doorga Charan JZas r. Nitto KaJly, 
atipra, at p. 820 (1880), follow'od, Run- 
chanuii Singh v. iZwarka Nath Roy, 

('. L. J. 29 (1905); Hukum Chand Raid / . 
Kamalanand Singh, 3 C. L. J. 07 (1905). 
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to jnakc/'an older, aJid tlmi power is not expressly taken away ))y the Code, 
it jriust rejnain.(]) So it was held in that case, that although Chapter XXVI. 
of the foriiKM- (V)de only ]>rovidccl for suits to be brought by a pauper, 
the Court liad }'et power to allow a defendant to defend in Jormd pauperis. 
So tilso in a case (2) which dealt with the inquiry into the question of 
miiiorily, where a, suit Avas brought by a person professing himself to be adult, 
but (](‘ni(d 1o be su(di by the defendant, upon which an issue w-as raised 
for Irial, the ('ourt pointed out tliat sect. 442 of the former Code did not 
apply to Ihe case, whicli was not provided for by the Code. It howT.ver 
referred to the juaetice which ]>revailed before the Code was passed, and held 
Unit tliat practice had not been abrogated by any provision in tlie Code, and 
must, be consid('ied to be in force.(3) As regards, therefore, matters not 
spccilically dealt with by th(‘ Code, the Courts are empowered to act under 
and according to their original powers and practice. Cases jnay, however, 
aris(i lor Avhich no provision can be found, either in the CodiJ or in previous 
enactments or jiracticc. As the Code does not aliech ])reviously existing 
])owi‘is ex])ressly liiven and aeteil upon, neitlu'r does it a licet the power and 
duty of tju' ( ourt to ail according to the weli-knovvu rule (governing alike 
llu‘ rules of sul»stanlive and adjective law (4)) in eases where no specitic 
■enactment I'xists, according to justice, equity, and good consiience. The 
Coui'l has tlK'it'fore in jnanv cases, Avhere the eircujustaiicps leipiii'e it, acted 
upon Ili<‘ assumption of the possi'ssiim of an inherent power to do that justice 
for the administration of which it alone exists. (5) So it has liecn held that 


{ 1 ) So tlic jiiu«<lu iuni of the High Court to 
jinpi ihoii for contempt, which it has inherited 
Ijcnii the Supieine Court, and which was eon- 
fc. red ujion that ('oiiit t»y the Charters whieli 
invested it with all the powers and authority 
of the then Court of King's Bench and Court 
of Chaneerv , has not lieeii removed oi alTeeti'd 
hy the Civil Procedure Code: Martin r. 
l>awrenei', J C. U5,5(i,S7U). Anil sco Legal 
Jvi'inemhiancer r. Malilal Chose (lUIH), 41 
C. 173 (the t^ah utta High Court can eoinniit 
for a eoiiteiiipt witliin its original jurisdiction 
hut not for eouteiipit of a Mofii.ssiJ Criminal 
Court); an(i rr, Am fit a Bazar Patrika, 
17 W. N. 1263 (11)13). 

(2) Beni Ram Bhutt r. Ram Lai J>hukri, 
13 C. 189, 190, 191 (1880). 

(3) 8ec also (Thaiiu Krishna Ram Das, 20 
A. 11)2, ]()5 (1897) ; RalUn Bai r. Chahildas, 
13 B. 7, n (1889). 

(4) tSoe s. 21, Beiig. Reg. HI. of 179.1 ; s. 17 
Mud. Reg. 11. of 1802 ; Naoroji r. Rogers, 4 
Bi mi . H. C. K . , U. ( \ J. 1 , at p. 27 ( 1 807). See, 
luiw, Act Xll. of 1887 (Bengal N. W. J*. 
and Assam Civil Courts), s. 37 (2); and 
Act HI. of 1873 (Madras (*ivilCourt^), s. 10 ; 
Ishri liopal Saran, 0 A. 351, 355 (1884 


[the rule governs alike suhstantivc and 
adjeetivo lawj; Lalla Slieo Chum v. Rarn* 
iiandan Doix'y, 22 C. 8, at p. 12 (1894), where 
the rule was applied in the absene) of any 
statutory jirovision. 3’hese ]}rineiples, how- 
ever, are to he invoked only in eases for 
which no spccilic rules may exist — Earn 
Coomar e. Chamlru canto Muokerjee, 4 f. A. 
23, 50 (1870) ; dngdeo Kai'diu r. Raja Singh, 
I5('. 050, atp. 004 (1888). 

(5) Panchanan Singha r. DwarkaNath Boy, 
3 C. Jj. J. 29 (1905) ; Hukuni Chand Baid r. 
Kamalaiiaiul Singh, 3 C. Iv. .1. 07 (1905) ; 
Rasik Lull Dutt r. Bidlui Mukhi Dasi, 10 
C. W. N. 71 9, 721 (1900) ; Curdeo Singh v. 
Chandrikah Singh, 5 C. u\). 011 (1907). 
Sir John Edge, (l.J., said: Although I 
am most rcluetant to decide fpicstious of 
procedure on the basis of Couits having 
inherent power to invent procedure for 
themselves, yi t when I find that the 
Legislature has provided no pcxiccduro to 
be followed in eases which mikt and do 
arise, 1 am compelled to hold in such cases 
that Hucli inherent power does exist in the 
Couits, for otherwise the work of the Courts 
could not be disposed of, and the C'ourts 
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althoiij^h the Code contained no express provision on the niatlers liereinafier 
niention(‘d, t^e Court lias an inlierent power ex dehito justitiae to cousolidnte 
suits ; (1) to postpone the trial of some of vseveral suits ^lending the decision 
of a test or governing action, (2) according to common practice to advance tlie 
hearing of the sir’ ' .or acceleraic the hearing oC an appeal ; (3) to nscertiiin 
whether or not it has before, it the proper parties ; (4) to add (sect. b2 ol 
the former Code not being exhaustive) parties; (5) to entertain the applica- 
tion of a third j)erson to be made a. ])arty to a suit* ((>) to allow a dehmcG in 
forma pauperis : {!) to stay, on llie ground of convenience, proceedings in 
a cross suit ; (8) to incpiirc whetber a plaintitT is, as be professes bimself to 
be, an adult, and if the finding be in the negative, to suspejul proceedings ; (9) 
to decide one question and to reserve another for further investigation, 
the Ihivy ('Jouncil pointing out that it did not require any provision (d the 
(!ode to authorize a Judge to do what in tlds matter was justice and for the 
advantage of tlie jmrties ; (10) to remand a suit in a case to which neither 
sect. 502 nor sect. 5GG of tlic last Code appliisl ; (11) to stay the drawing 
np of the ('oiirt's own orders, or to suspend their operation if tlie ntH'essilies 
of justiee so require ; (12) to dismiss an application for execution wticn the 
applicant fails through his owm laches to put the (Vmrt in a jxisition to pi’oceed 
with Ills ji]q)licatiou ; (l.‘}) to proceed forthwith to deciile an ajqilicatioii fm* 


would Jiavi' ii<» to living litigation in 

.such ^-asc.s to a. close/’ Dhonkal Singli v. 
Bhakkar Singh, IH A. at p. llfi (IHUH) ; and in 
Ranjit Singh r. llahi Baksh, fi A. 520, .522 
(18811). Stuart, (’.J., .spok(‘ of those ‘'who 
refu.scd to know anything about procedure 
Ix'yoiutthc lettci’ of the Code itself.” 

(1) N(‘hal Singh v. Alai Ahiueil, 15 W. R. 
110(l871);lVacoek c. liyjnath, I0(’..58(1883); 
Kalieharaii c.Surja Kuinar(1012), 17 f. W. N. 
52(). Se(‘ notes tn O. 11. rr. 3, 0 and 7, po.sf. 

(2) See notes to sanie and Vitim v. Kara- 
van, 5 Bom. If. ('. B., A. (’. .1. 30, 32 (1808). 

(3) Dharraru Singh r. Kislien Singh, 12 
f L. Li. 532, 533 ( 1 883). As to the priueiph^ 
upon which the (\jurt aete in allowing causes 
to he advanced, .see Raw.son v. Samuel, I (V. 
& ]*h. at p. yil, 182, \\here»the Lord Chan- 
cellor said; “That it could not be assumed 
upon an application of this kind, that a causo 
would occupy but a short time in hearing ; 
and that, although any objections which- the 
<lcfcndant might personally make to th<‘ 
apjilication were entith'd to very little atten* 
tion, yet tfiat it was due to the other suitors 
of the Oifirt, whose causes were also waiting 
to be heard, that no one should bo allowed a 
pioeedonce, unless upon some special reason 
being shown why justiee eould not otherwist' 
be effectually administered in it, and that a 


.strong ease would tlxuidure b(‘ ri'quiied to 
justily a departure from tlie ordinary (‘(nirse.” 

(4) Muhamiua<l Husain r. Khu.salo, lU 

A. 223 (1888). 

(5) (Jayanananda r. Kristo Chandra, 8 
C. W. N. 404(1901). 

((>) Oriental Bank e. Cliarriol, 12 (!. ()-l2 
(1880). 

(7) Doorga ('hum Dn.s.s e. Nifto Kelly 
l)u.s.sce, 5 C. 819 (1880). 

(8) Meek jeo V. Kasowjee,4 ( '. L. K. 282( 1879). 
(0) Beni Ram Bhutt r. Ram Lnl Dhukri, 

13('. 189, 191 (188(1). 

(10) Maiilvi Muhainniad e. ]\ra!ianimad 
Abdul,24 1. A. 22, 32 (1890). 

(11) Diirga Oihal t\ Anoraji, 17 A. 29 
(1894) ; (iane,sh Bbikaji e. Bhikaji Krishna, 10 

B. 398, at p. 400 (1880). See also notes 1o 
O. YJ. r. 17 ; O. VII. r. 11, post, dealing 
with tlu‘ cases where a Court of Appeal has 
amended a plaint and remanded tin* ease for 
re-trial ; the view expressed by Rampini, .1., 
in Bhani Ram v. Bhagirath, 22 C. at p. 714 
(1895), not having been aeceptod. 

(12) Mussamut Brij Coomarco r. Rainrick 

Das, 5 (/. W. N. 781 , at p. 790 (1901) ; and see 
Hukum ('hand Baid v. Kamalanand Ringh, 
3C.L.J. 67 (1905). ^ 

( 13) Dhonkal Ringh r. Bhakkar Singh, 15 
A. 84 (1893). 
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oxoc-mirnron \\\o mntmals ])(‘foro it, wlien lijiie liiis been granted to a party 
to ptaforin any act- necessary for tJic further progress of tlie application, and 
that acl lias not been done; (1) to slay, apart from the question ■^vllether the 
cas(‘ Icll ^^illlin sect. 545 of tlie former Code, tlie carrying out of a preliminary 
or(l(‘i‘ ])(m(ling tlie liea,ring of an appeal ; (2) to stay proceedings in a lower 
(!ourt pending appeal and to appoint a tejnporary guardian of a minor upon 
such stay ; (5) 1o control the (\mri. premises ; (1) to admit an appeal from an 
oi’der granting a, revh'W on a ground not referred to in sect . (>29 of the last. (\)de, 
but which is a, nec(‘ssarily appealable ground where an appeal is allowed ; (5) 
to j'elransfer a suit withdrawn ; (0) to deal with an application to set aside an 
order jiiade c.r jiaiir, and to set it. aside upon a. [uoper case being substantiated ; (7) 
and to set aside an order obtained liy fraud and made without jurisdiction; (8) 

10 amend a. ])o\\er of attorney by putting in the name of the attorney which 
lias beiMi omitted by mistake; (9) to rehear a matter befon* the order passed 
by 1h(‘ Court has been perfected (10). The Court in practice allowed amendments 
of writli'ii staimnents in cas(‘s not provided for by sect, lib of that Code, as also 
aimmdmmits of applications for execution in cases other than those provided 
for bv seel. 245 ol tlie same (5)de.(ll) It has t'leen held that the Court has 
power to pri'vent. an almse of its procedure, and to stay or dismiss frivolous or 
vexatious actions; (12) to return a plaint after it has been presented and 
admitted : (15) or in cas(‘s not. mentioned in seed. 57 of the last Code; (14) 

(1) Dlioiilud Smirh v Phakkar Sin^h, la given hy 0. "X XXI I. r. 15. 

A. S4 (I Still). (11) .liwiit Dube v. Kale ( 'ha ran, 20 A. 478 

(2) llalkishen Saliu r. Musst. Khngno, 8 (18110). This was no doubt thought to Ix' 

('. W. K. r»72 (11)04). justilii'd by reference to s. (147 of the last 

(II) Ihincliaiian Singhr. Dwarka Natli Roy, Code; Satlajijia v. .logi, 17 M. 07 (JSDIi) ; 

11 C. li. J. 21) ( 11)0.7). bat that .section had no apjdieat ion to 

(I) /;/ re Khodalim Khan, 1.7(1.0118(1888). proceeding.s in exei utioii wdiich are proceed* 

(7) Kanianadhan r. Narayanan, 27 M. 002, ings in suits, and s. 247 of lliat ('ode liad no 

1)07 (1004). words correspond ing to clause (r) of s. 7ll of 

((») (hinleo Singh r. ( 'liandi ikah Singh, the so nu* Code. 

7 C. L. J. 011 (1007). (12) Atturnioney Bossee r. lle})in lieliary 

(7) 'J'ulsiman r. Ilarihar MahaU), Dhur, Suit 877 of 1004, Ca.l. 11. C. dan. 211, 

0 Ct \V. N. 81 (lOOII). d'he l'5dl lleneh 1000. IVvag Singh v. Raja. Singh, 27 C. 
adding that there w'as nothing in Mi<‘ Code 20.3, at ]>. 20(i (1807). See notes in Annual 
to inilitati* against this view : Siidevi ih'vl ITaetiee to s. 24, suli-s. 7 of th(‘ Judicature 
r. Sovarain Agarwallah, 10 C. W. K. IJOO, 310 Act, 1873. and Ja'c v. Ashwin, J Times K. 
(1900) ; Sheo Prosunno Buldlmree Lall, J3 201; seandah^is eouufcer-elaim : Sham 
VV. R. 232 (1870) ; Ramehandra Karayaii r. Kishore r. Shooshihhoosuu, 7 (\ 707 (1880) ; 
Draupad)'. 20 15. 281, 283(1897). Zamindar of O’uni r. Beiiiiayya, 22 M. 1.77, 

(8) Sarat Chandra Mixjkerjo r. Maliomecl 178 (1808) [scandalous memorandum of 

Hossein, S C. W. N. 408 (1004). appeal; where it was held Court had in- 

(0) ( hayyeinannessa v. Rasirar, 37 C. 390 herent jwiwer to stop abuse of its Tccords]. 
(IPlOy (13) Prahhakarbhat r. Vishwambar, 8 15. 

(10) Padmabatir. Rasik, .37 C. 279 (1909), 313, 318 (1884) ; the Calcutta Jlligh Court, 

and it was held that the Court had jiower however, has Indd that this was ebvi'red by 
to assign a guardian ad liUm to a d<‘fendant s. 77 of the former Code. Sc'c notes R) 
w'ho was of unsound mind, though not so Ord. Vll. r. 10. 

adjudged : Lakhya Dasya v. Uma Kant, (14) Ladhaji r. Hari, 1 Horn. L. R. 17() 
14 C. W. N. 270 (1909). This power is now (1899). 
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or to rortioro to its files any case which tlic Court lias itself removed tiverefrom 
undeterniiiiodj^is whore a, case lias boon struck oil under a misapprelicnsion tliat 
Hie parties liafl settled it.(l) It has boon held that if sect. 20(1 of that Code did 
not apply, the Court exercising ajipellate jurisdiction had an inheront jurisdiction 
to bring its decroi'-s into accordance with its judgments, (2) and that althougli 
sect. 403 of that Code appli(‘d only to cases where persons have hemi adjudged 
lunatics under the statute, and was sihmt as to persons not so adjudged, tiie (\nirt 
would, in the interest of justice (the provisions of Chapter XXXI. of the 
former (lode not being exhaustive), appoint gtuardians ad liivm of such 
persons, and allow them to sue by next friends. (3) A Court has inherent 
jurisdiction to amend the plaint and decree,(4) and to allow a s(‘t-olf of costs 
against pure hase-momw in a case not provided for by siM-t. 211 of iliat 
Code. (3) So also it was liold that though there was no special provision in 
the Code enabling the (!ourt to refuse, on the ground of fraud, to confirm 
a sale, such as there was in the (‘ase of irregularity, neither was then* any ])ro- 
vision declaring that ttie Court should not have such a power ; that there was no 
necessity for any special provision, and that if a Court were ])owerless to repress 
fraud, and was bound to ratify it, “equity and good conseieiiee,*’ the leading 
principles of admiuislration of the law, are violated, and the Court had inherent 
jurisdiction to refuse to confirm the sale.(r)) The Court has an inherent power 
to prevent an abuse of its processi's, and is competent to reverse an order jnatle 
in the, absence of tlie opposite party without service of notice n])on him, and 
which the law directs should be scrved.(7) 

\\1iat lias Ix'cn said a])plics generally. Other questions arise in I’egard 
to the original side of tJui Kigli (hurt, which lias inherited all tlie jurisdiction 
and powi'rs of tlu‘ Supreme (!ourt.(8) It has been held that the powers of 
,Jhe High (hurt, in its original Civil .lurisdiction are not limited in all cases 
to thosiT giviMi hv 1h(' (hdig and in jiiany resjiects its jirocedure is p(‘ciiliaT to 
itself.(‘.)) 


(I) l)y.tl r. JtiUii tnuinar, U W. U. 

(ISOS). 

(-) .Miiliatnniiid Naiin-iillah v. Ihsaii 
I’Jlali, M A. 220, 22U, 2:i7 (1SU2). 

(3) Klwui Hita, 20 A, 2 {1S07); 

VcnUatrainana liam])liat i\ Tiiiia])pa !)(*- 
vappa, 10 H. i:}2 Kadala Jlc'ddi 

Narini, 2-1 JV;^. 504 ( JIU)1 ) ;*rrarisiikhrain 
Diaanath r. Bai LadKor, 23 B. 053 (iSfH)); 
Rasilt liall Dutt. v. Hidliii Mukhi Dasi, 10 

W. N. 719 (1900). This matter is now 
dealt with. 

(4) Karayanasaiiii v. Natesa, 10 M. 424, afc 
p. 427 (1892), 'j)vr Miittu.sami Ayyar, J., 
Karim Mahu hed v. Rajooma, 12 Ik 174 (1887) 
1 tlm Court has inlu'reiit power over its own 
records so long as thes(' records are within its 
powtT, and it can set right any mistake in 
them 1 ; and this pow(U', as regards (h*eree.s, 
was lu'ld to 1 h' imh'pimdent of ss. 200, 582, 


and 032 of tin' fonm'r Code; Muhanunad 
Kaim ullali e. Ih.sanullah, 14 A. 22r», 229, 
237 ( 1892). See Ann. J^r., 1 905, pp. 300, 30 i , 
notes to Ord. K XV III. r. 11. 

(5) Ishri v. (lo])al Saran, 0 A. 351 (1884) ; 
for another caum omissus in pre-emption law , 
see Kashi Katli v. Mukhi a Prasad, 0 A. 370, 
373 ( 1884), and notes to Ord. XX. r. 14, post. 

(0) Sulihaji Rail v. tSrinivasa Ran, 2 M. 
204, at pp. 2(»7-209 (1880). And see as to 
the inherent power in eases of fiaud and mis- 
representation : Birj Mohun v, Kaihuna, 20 
C. 8. at p. 9 (J892). 

(7) Krishna Chandra v. Prolap Chandra, 
3 V. L. J. 270 (1906). 

(8) Atturinoney Dusseo v. Hurry Dosa 
Dutt, 7(h 74, 75(1881). 

(9) Mohahir Singh v. Kavtiidv Singh, Suif 
757 of 1890, July 31, 1905, Cal. H. C. Hirji 
Jina e, Narran Mulji, 12 R. H. C. .|l. 129, at 
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Plie.se iiLstances (and iJiere are doubtless others) are sufficient to show, 
^irstl 3 ^ tlial tin* Code is not exhaustive, there being matters witli whicli it 
does no( deal, and that, in such cases the Coui’t will, in the absence of any 
other ex})r(‘ss lU'ovision, exercise that inherent jurisdiction to do such justice 
betweim the, parties as the nature of tlic case requires. ^ There are, however, 
cases in wliicli a question may arise whether the exercise of a power or the 
right to make an applif*,ation is derived entirely from (express legislation. 
8o tlie right of appeal juust be given by ilie enacted law, or equivalent 
autljority,(l) and it has been debaUxl whether a (jiiestion of eosts is one of 
procedure or oue afiecting vested rights, (2) in whieli case it was held that 
the power to award costs w'as derived entirely from Acts of the Legislature. 
As ])ointed ont, liowevcr, by Sir Barnes Ihaeock, 0..)., the laws cannot make 
expi(‘ss provision against all inconveniences, so that, their dispositions shall 
express all tlie cases tliat jnay possibly happen ; and it is therefore the duty 
of a Judge to apply them, not only to what appears to be regulated by their 
ex'press provisions, but to all the eases to which a just application of them 
miiy be made, and which a]>pear to be comprehended either within the exquess 
sens(‘ of 1h(^ law, or within the consequences that may be gathered from it. (3) 
S(>. :is is w(‘ll known, sects. 11-U (formerly 13 and 14), of the (5ode do not 
eml»ody the entire rule of rr.s jiuh'cata, whicJi as a principle exists ind(*pen- 
dently of rhe statute enacting it; and indeed, even as regards sect. 13 itself 
(now sect. 11), it lias been said that- it cannot be applied too literally. (4) 4’lie 
])rinci|)h‘ lias therefore been applied to cases with which the Code does 
not expressly deal. (5) In the undermentioned case,(0) Blair, J., said that 
th(‘.re are eases of misfeasan(*e grosser than anything provided for in the Code, 
and that lie declined to believe that those are (‘.ases where a High Court must 
fold its lianils jind allow obvious injustic/e to be done. At the same time, it 
is well to bear in mind tlie ob.servations of Sir Jolin Edg(‘, C.J., adopted by 
Sir Jolin Stanley, C.J. : ‘‘Justice, equity, and good conscience,” he said, “are 
captivating terms, and before a .ludge applies vvliat may appear to him at first 
sight to be in aceordanee with justice, equity, and good eonseienee, ho must 
b(^ careful to see ihat. his views are based on sound gimeral principles and 


|i. l:{(i (1875) Ithc Civil Pr(tc(‘(luro Code imist 
1)0 (‘oiLsidc'ird in conjuiiclion with the ruloB 
and jiractire of this Courtl. In Gobind 
Chandra v. Ganj^a i)hy<‘, J7 B. L. R. 333, 
at }». 335 (1871), J*hear, J., speaking of 
tli(^ original side practice as regards plaints, 
said : ‘‘We in sonic slight measure deviate 
from strict observance of the praiitice laid 
down in Act VI 11. (of 1859) because . . . 
and this Court has power to mould its pro- 
cedure as it thinks fit, only keeping as near 
as it reasonably can to the procedure pre- 
scribed by Act VJll.” And sec per Markby, J., 
in Gumming v. Green, 4 J3. L. R. App. 76, 70 
(1870), dealing with the question of appear- 
ance. “ But. in this Court the practice, ever 
since its establishment, appears to have 


depaitcd in some respects from Act V'lll,” 
And see Joiiitee Chunder n. Anundo Lall Doss, 
14 W. R. A. 0. 1 (1805), where th(‘ ( 'ourt h(4d 
that thougli there was no power iind<T the 
Code of 1859 to order parties not on record to 
pay costs, yet that the Digti Court had the 
same equitable jurisdiction in this respect as 
the Supremo Court had. 

(1) Minakshi Naidu v. Siibramanya, 11 M. 
20 (1887). 

(2) Yonosuko v. Ookerda, 21 B. 779 (1897), 

(3) Hurro Chunder v. SIporoodhonee 
Debia, 9 W R. 402, at p. 400 (fcoS). 

(4) See 'post, noU'S to s. 1 1 , 'jmt. 

(6) Ib. 

(0) Durga Dihal v. Anoraji, 17 A. at 
p. 31 (1894). 
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arc not in conflat witli tiic intentions of the liOgislalui'c', or vvifli sound 
principles rec(^nizcd by authority ; (1) as also wliat was said by Wt st, J., tliat 
the High Court, whose special function it was to curb any illegal excess of authority 
in others, must sedulously giiai'd against such cxce.ss in itself, and resist the 
temptation which m sojue eases exists to transgress tlie ]>roper lijnits of its 
autJiority.'’(2) The C(|uity to be followed in the Courts of this <‘ountry is nat iiral 
equity or fairness, and is not. affected by the particular jneaning gi^en to tJiat 
word in English Law. (3) 

It has been already })ointed out that tiie jurisdh tion to act in cases for 
which the Code has made no provision, rests upon the natur<‘ of the constilU' 
tion of the Courts tliemselves and of t he* statutory rule,(d) enjoining them, 
in cases where no specific rule exists, to act according to justice, equity, and 
good. consci<‘nce.(0) Vague notions are sometijnes found to prc^vail wutii 
reference to clause 15 of the Higli Court Charter Act, 21 k 25 Viet. c. lOl, 
which, however, lias nothing to do with the matter now under discussion. 
Tjiis clause affects the High Courts only. To these it gives tlie powuM' of siqier- 
iiitcndence over subordinate Courts. This powun* comes under the head 
<d the appellate jurisdiction cJ. the High Courts. ((>) Under elause 21 of the 
Letters Patent, the law, ecjuity and rule of good conscience to be a])])lied l)y 
tlie High Court in tlie (ixercis(‘ of its appellate jurisdiction is tiio la.w^ equity 
and rule wiiicli the Court in wLich the proce(‘,dings were originally instituted 
ought t(> have appli('d to the cas(‘. The proceinlings therefor(‘. of a subordinate 
Court arc revised under sect. 115 (formerly 022), or superintended under clause 
15 on*tho ground that such Court did not comply with the law wliicii governs 
it. In such cases, therefore, it is necessary to ascertain, tii'stly, wjiat the law is 
wliich governed the subordinate Court in tlu^ proc(‘e.dings com])luined of, and, 
^^secondly, to determine wh(‘.tlier tliat law has been given effect to. It is 
obviou? that a superior (\)urt exercises jurisdiction under ('lausc 15 or sect. 
115 (formerly 522), only when the Court below ha,s done wrong. Neither 
provisions apply when tin*, ('ourt below has dmio right — that is, lias acted 
according to tin* law whicli controls it. If a subordinate Court declines 
jurisdi<‘tioii be(aius(‘ there is no section of the Code wLicli empow^ers it to 
act, the High Court must determine whether it had an inherent jurisdiction 
or not in the matter. If it had, then the High Court interferes because the 
subordinate Court was bound to act according to justice, ccpiity, and good 
conscience. The subordinate Court has jurisdiction, but declines to exercise 
it. On tliis the High Court interferes and compels the subordinate Court 
to exercise fSic iiihereiit jurisdiction it has. Clause 15 does not enable the 


(1) Ibn Hasan v, Brij Jihukan, 20 A, at 
p. 427 (IU04). 

(2) In rc Picadors of High (lourt, 8 B at 
J43 (188.3), 

(3) Bebnrryan Dutt v. Clumilal (Ihosc, 
41 C. J3(i fl913). See Dcbiiaraiii Dutt i\ 
Hanvsadlian Mondal, 17 (J. W. N. 1143 
(1913) i Kwaja Muhammad Khan v. Husaini 
Bcgam, P. (1. (1910), 32 All. 410; 37 I. A. 
152 ; 14 C. W. N. 86S. 


( 1) Sco ante. 

(5) Hukum (.'hutid Baid r. Kamalanand 
Singh, 3 C. L. J. 07 (1905) ; Basik Jjall Dutt 
r. Bidhu Mukhi Dasi, 10 W. N. 719, 721 
(1900) ; Panchaiian Singli r. Dwarka Nat h 
Roy, 3 0. L. .T. 29 (1905). 

(0) Soo judgments in ClKip})aii r. Moidin 
Kutti, 22 M. 08 (1898), dealt with iu tlu? 
nute.s to ». 115, iml. 
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(\Iiirt t<> say, “ it is (juilo true tiuit tin* lower Couri had no power to 
jufiko Hie ord(‘r ; but we uiJJ.” The power ^ivcn by clause 15 is^not an original 
Init a superijiiejiding jiower. It assumes tliat llie suliordinato Court liad jiiris- 
diclioii but 1ia,s wrongly declined to exercise it. If Hie subordinate Court had 
jurisdiction, it is because of Hie inlierent ])ow'(T and duties cast upon it by the 
rule which binds it to act in all cases where no specihe provision exists according 
to (‘(jiii(\% justic(‘, and good conscience, it has bec'ii recently lield that pro- 
ce(‘dings on ajiplications for enhancejnent of rent undi*r sect. 27 of the Chota 
Nagpur Tenancy Act (Heng. VJ. of lOtlS) are judicial ])roceedings, and the 
Dejnit v Commissioners in jierlormance of tlieir dutii's undiT that Act an* Courts 
subject to the apjiellate jurisdiction of the Kigli (Vnirt, wliicli has jurisdiction 
to interfere when the (Quirts of (Collectors have either (*xceeded, o]‘ failed or refused 
to exercis(‘, the jurisdiction vested in them ly that Act.(l) 

Inherent jurisdiction.- -The inherent jurisdiction of the (Court to wdiich 
nlei'iuuu' has been juade in the hist pa.ragra})h has now' been expressly ji^cogni/ed 
in seed. IbJ of the [iresent (Code. 

“The laws.” -In the, under-juentioned ca‘‘se,(2) Stuart, (hJ., sjieaking of 
thi.s expji'ssion as occurring in the Hreanible of tlic pieceding (Code, observed 
that it. jneant all Hie laws in o[)era.tion at tin* tijue of tlie ])assing of the (Code, 
including tin* Heni'ial (Clauses Act of 1808; but, as Jias bi'cn pointi'd out, (3) 
this is not coiri'ct, as the expression juust. be used with the words “relating 
to the procedure," etc., and the Ceneral Clauses Act cannot be deemed, a law 
“ relating to the jirocedure ol the (\mrts of (Ivil .hulicature." 

“Courts of Civil Judicature.”- -Subj<*ct to what is hereinafter stall'd, 
the 1’rea.mblo shows that tin* (Vide ajiplies to all (Courts of (Civil Judicature. Its^ 
])rovisions will therefore govern the procedure of all (Civil Coints in Hi itish India, 
subject, to the jirovisions contained in this prelijiiinary ])ortion ol the Code, 
and to any other sjiecial Act providing a special ])]oc('dure, lor ])roceedings under 
it. The general power to entertain suits of a Civil nature except suits ol which 
cogiiizaiK'c is barred ]>y any enactment does not includi' a general power to 
jiiake declarations. (4) The Act applies to suits in the ordinaiy dvil jurisdiction. 
As to other cases, sec the following para.gra]>hs : — 

Special jurisdiction. (a) Insolvency jurisdiction.- Jnsolvency 
jU'oi'iMlurc is civil procedure. Insolvency proceduri* governing the J’ro- 
vincial (Courts w'as formerly dealt with in the Code, but is now the subject 
of a separate Act (111. of 1907). The insolvency law' ajiplicable to Hie 
Presidency Towms of (hlcutta, Madras, and Bombay, is containi'd in 11 & 12 
Viet. c. 21 (1848). (Clause 18 of the Letters Patent, 1805, provides that the 
Insolvent Court in these Presidency Towns shall be held before one of the 

i 

(J) Kjirtik t'liaiiiliu Ogha r. (Jora Chaiul (1878), dissenting from Full Bcn'l'h ruling in 

JMahto, 40 F. TilS i(10i;t) ; Cliaitan Palgo.si Thakur Fnisad v'. Alisaii, see I A. OOS (1878). 

iMalmpatru r. Kunja llehari ratnaik, .'18 ('. (.’1) liukm ('hand, 0. F. (t 1. 

811 (1911). (4) Bai. 8. Vaktuba c. Thakure Agaisiiighji, 

(2) Uda lleguni r. Iniad-ud-din, 2 A. 74, 90 94 11. 070 080 (1910). 
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Judges of tlic Iligii Coiu't ((‘.ailed tlie Comiiiissiouer in Insolvetiey), aiid 
tlic High Court and any such J udgc^lnuTof shall have and exercise wiliiin tlie 
Bengal Divilion of Ihc ?r(‘ft.id(‘ncy of Fort William, and tJie Presidency of 
Madras and Bojid)ay respect ivady, such powers and authorities with Tes])ect to 
original and a.ppellate jurisdiction and otherwise as are constituted by tjie 
laws relating to insolvent debtors in India. The insolvent Court in tlie 
Presidency Towns is constitiit(‘d by a si'parate Act of Rarliani(‘nl . It is 
a Civil ('ourt existing for tlie purp(»se of giving ndief to jjcjsojis unabkj to 
pay tJieir debts. By tin; Boyal Charier Act, JSGJ (21 k 25 Vie-t. c. lOf), 
upon tlie establishment of tJie High Courts the Supri'ine Courts wert^ 
abolished. In 1852 and 1855 L(‘tt(‘rs Patent were granted. Tlu; Insolvent 
(^)urt was not then merged in tlie High Cltmrt, but conliniu^d in existence 
side liy side witli the High Court, The apjieal to t]u‘ iSuprem(‘. Court 
([nsolvent Act, sect. 75), and the power to make ruh^s (ib. S(‘ct. 7(>), wctc 
transbuTcd to" tlie High Court. (1) But though the Insolv'ent Court is 
a separate tribunal from the High (^)urt, ii nevertheless stands in such 
a special relation to the High Court that a limitation or exclusion id the 
latti'r's jurisdiction may indirndly limit or exdude its own, (2) S{‘c(. 5 of 

the, Insolvent Act gives the jurisdiction, w'hidi is that of the Supreme, Court. 
Sect. 18 of the Ldters Patent d(‘clar(‘s the jurisdicliou to be that constituted 
by the, laws j’elatiiig to Insolvent Dditors m India. But uiubu' clause, 11 of 
the Jjetters Patimt this is subj<‘ct to the Legislative powers of the Indian 
Covernment. Tiunefore when Act V. of 1872 declared that tlu‘. High (durt 
at Bombay had no jurisdiction in Sind, it was held that the petition jnust be 
dismissed, though the. Insolvent was a European British subj(‘ct.(3) But th(‘, 
Suprejn(‘, Court's jurisdiction was twofold local as j'(\gards tlu', iuliabitants of 
the, cities and [lersonal as r(‘gards European British subji‘cts ri'siding in any 
part (d the- t(‘jritori(‘s subj(‘,ct to tlie, Presidency (lovernments. So it was 
hdd that aii European British sujiject jTsidiug in the Bombay JVi'sidency, 
but outsid(‘, th(^ local limits of the High Court's jurisdiction, was entitled to 
pdili()u;(4) and that though the peu’sonal jurisdiction did not now exist, as 
Jcgards civil actions, it had not lieeii interfered with as regards the Insolvent 
Cdurt. This would appi‘ar also to have b(3e,n the view of Peacock, C.J.,(5) 
but not of Markby, ,I.,(5) though iu the latter case the actual d(‘cision was 
that the jurisdiction of the Insolvent (durt was limit(‘,d to the Bengal 
Division of the Presidency of Fort William, that is Bengal jirijper, the 
petitiojier’s perjiiaiient lesidencc*, being in the Xorth WestiTii Brovinces. 

The liwolvent fdiiilb is a Civil Court, its proceedings are civil pro“ 
ceedings and (as was apparent Irom (dapter XX. of the former (dde now 
r('peah;d) its procedure is Civil Procediu’e. But under sect. 12U, nothing in 
this Cdde extends or appluvs to any Judge of a High (Vmrt in thi* ex(M*cise of 


(J) Jn re Bluigwandas Huijlvau, y It. 511 
(1884). t 

(2) 111 w Janie, s (hri ie, 21 R. 45S. 

(J) lb. 405. 

(4) Itirr (looige Blackwell, U Boni. H. B. 
451 (1872) ; hi rc JameB Currie, 21 B. 405, 


411 (1805). 

(5) J)i rc William Cuckburn, 2 I ml. Jur. 
K S. J25 (1857). 

(5) iw re TietkiuB, an Insolvent, 1 B. L. IL* 
0. C. 84 (1858). 
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jnri8(li<rioii as an Insolvani (V)iirt.(l) Orders in insolvency arc not orders 
under Uie (ode of (Hvil J’rocednre. Tkey are oj’ders under a. special law, 
but tJo'V are under a special law in wliifli different- prot edure i!<‘ provided .(2) 
Execution is jiot taken out from I his C-ourt as it lias no machinery for the 
})urpose. Formerly ilie Jnsolvimt (Jourt Jivailed itself of the machinery of 
tiu' Supi’eme (hurt as auxiliary to its own. Siil)j(‘ct- 1o the provisions of the 
Charier A« t and Letters ]*atent, the Hij;h (Vnirt exercises the same jurisdiction, 
took over all the work, and inherit (‘d all the powers that vest(‘d in the Sujireme 
Com I, w]i()s«‘ jurisdietion it superseded. The Insolvency Act, however, has 
nothin^ to do with procedure in execution, Avhieh is j^oviunod by the Civil 
I’roceduic ('ode.(.‘}) So although the Insolvent CVnirt determines the substance 
of tin' (|uest ions relating to the insolvent's estate, the proce(‘dinj^s in execution 
and the jud^nnent are the ITif^h (hurt's. Thus a judgment entered up under 
si'ct. SI) of the Insolvent Act, in the najne of the Ollicial Assigne(‘ against the 
insolvent, is entered up in the ordinary jurisdiction of the High Court. (4) Tju‘- 
iToviiK'ial Insolvency Act- does not interfere with any riglit of appeal to the, 
lVi\y Couneil which may otherwise exist. (5) 

(h) Admiralty jurisdiction. -The rules regulating vVdmiralty practice 
w (']■(' frain(‘<l when the (S)d(‘ of ISr/J was in force*. Ituh* 54 directs that 
proi'cedings not ju'ovided for bv the rules shall be regulated by the rules and 
]>raeti(t' of the Ifigh (V)urt in suits brought in it in the exercise of its 
ordinary original civil jurisdiction. The Code applies to ])roceedings on tins 
Admiralty side of the Ifigh (N)urt. ; sect. ()f5A of the former ('ode was held 
to show that this is so.(()) In Vice-Admiralty cases, tlui effect of appearance, 
the jnod(‘ of objecting to the jurisdietion, and tin*, mode of (pu'stioning the 
validity of a. ])leading,(7) the admission of a])peals,(S) and (*osts (9) are. matters 
governed ))y a s(*Uled ])raetie,c under the Code, tlie Privy Couneil rules 
issued undi'r Statute 2 k \Vm. IV. e. 51, liaviug no opi^ration, (‘xeepl in case 
of suits in ran in wdiieJi no apjiea ranee* has bei'ii entori'd, and of oilier 
matters to .which the (\)de cannot be applied. (lU) Though iji(^ Admiralty 
rul(‘S do not a])})ar('utly eoutemplate a suit in rrm and in persovanf bdng 
eombiiii'd, tliev do not expressly or by neeessarv implication forbid it. (11) 
In a ease such as an a])pliea1ion for consolidation not- jirovidcd for by 
('itlicr tlic Hides or the Code, the. practice of th(‘ Court of Admiralty in 
England oiiglit to bi* followed', so far as such practice can be apjdied to this 
country by a.nalogy.(l2) 


(1) S<*e In rc Honnaiji Ardesir, 17 B. 

1(40 (IS02), HO s. MI) did not apply, ib. at 
1(40. 

(2) 111 the matter of B. Brown, 12 C. at p. 
0:14 (ISHO). 

(.3) In rr Bliagwjindas Hurjivan, S B. .'ll!, 
(1S84). 

(4) Navivahu r. Turner, 13 B. 520 (1880). 
j (6) (Iiiitaprat Stligli Diigar i\ Kharag 
Singh Laehmiraii, 1’. 40 ('. 085 (1013). 

(0) Bombay and Persia S. N. Co. r. Sliep- 


4 

herd, 12 B. 237, 240, 241 (1887). 

(7) In rc ship Fanny Skolficld, 17 337 

(1880). 

(8) In rc ship Champion, 17 00 (1889). 

(0) In rc Bteanisliip D)(ichcnfcl^,27 8G0, 

880 (in(H)). 

(10) In rc ship Fanny 

(11) Bombay Persia S. N. Co. v. Shepherd, 
supra. 

(12) In rc ship Fall-i of Ft trick, 22 (!. 511 
(1895). 
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{(') Testamentary and intestate jurisdiction.- -PI k' proitiMluii', in 
tostajiicntary jiiul ijitestalc jiinsclicUoii, wlidJuM* in flu* Hitili (’onrl (1) oi- 
Provincial Olnrts, is j:;overnc(l l)y tlio Indian Suacssion Ad (X. of iSli.")). 
and the IVobato and Adrninislralion Acf. (V. of ISSl); and hy tJicse Acts flic 
procccdinf*s in relation to the jiraniin^ of probat(‘, and lellors of adjuinistration 
are, except as in to^se Acts otherwise ])rovided, to be reoulatcd, S(» far as tin*, 
cirfannstances of tlie case will admit, by this (Vale. (2) Jn any case in v\ln<-li 
there is contention tlie ])r<»ceedinj»s shall take, a.s nearly as may be, the 
form of a regular suit, according to th(‘ provisions of this (Jod(‘, in which the 
])etitioner for probate or letters of administration, as tin' case jiiav lx*, is 
the plaintiff and the person who may have appeared lo oppos(‘ the grant is 
the defendant. (3) Although a f>etition before a caveat has Ix'cn entered is m)t 
a. suit in the ordinary acceptatioji of the t<‘rm, sect. (il7 of tin* foijner Code, 
which provided that the ])rocedur(* for suits should be* followa'd so far as it could 
be jiiado applicable in all proceedings other than suits and a,p[)cals, jiiade tin*, 
provisions of tin' (\)d(* applicable to all jniscellajieons civil procecalings. Ha ving 
therefore regard to this section and secUs. 238, 2()1 of the Succession Act, it 
has be(m held that (^hapter X^Vl. of the forjiuM* (\)de was a])plicabh‘ to pi*! it ions 
for probate. (4) if the provisions of the (^xle are inconsislimt with thosi*. of 
the Probate and Administration Act, those' of the Code must. ]>revail, as it is the 
later enactment. (5) 

The (.Vale only applh'S so far as the circumstances of the case* admit, and 
i hough generally applicable, tin* circumstances jieculiar to testamentary cases 
must# be considered. So though jirobate jiroce'cdings are' generally regnlati'e,! 
by the Code it w'as lie'ld in the nnele'rme'iitieened ease that, the (!onrt w'as not 
justitie'd unele'r sect, 177 of the* feirmer Code (e‘e)rr('S])onding with 0. X\T. r. 2t>) 
in deluding against a caveaitor be'cause* he refused te) answe'r a ejuestion and in 
elisjienjjing with proof eef the exee*utie>n of tlie will, thejugh that section waiulel 
be applicable nnden jireijie'r cire*umstanc(*s.(()) So alsee uuh'ss a. will is ])re)ve'el 
in some feerm, no grant eif jirobate e*an be maele* mere'ly ein the* e-onse'n(. of ])artie's. 
ffe'iicc an agre'e'mcnt or e‘om]>romise as re'garels the ge'iiuinene'ss and due e.\e*e'Utiem 


(1) Mr. Stukes ill liis Coiimiciitarv on the; 
Smcc.ssioii Act, c\prc.sscs an opinion that, 
liiiving regard to the detinition of District 
Judge in s. 3 of that Aet (and the? same 
definition is r(?poaled in the l^robate and 
Administration Act), as ‘‘ the; judge of a 
princijial CivftCourt of original jurisdietion,” 
this section applie's to jaoceedings of High 
tVmrts in their testamentary and intestate 
jurisdietion and that their proceedings also 
must be regulated hy this Code ; rf. Unirao 
Chand v. Bindraban Chand, 17 A. 475 (1S95) ; 
In 16 Monohur Moeikerjee, 5 ('. 75(1 (1880); 
Ksf)of Ua^him Dooply v. Fatima Bibee, 24 (J . 
30 (1890) ; Yeshwant r. Shankar, 17 B. 388 
(1892); In re the will of Dawubai, 18 B. 
2.17 (1893). By the Buies e>f the (Vih'utta 
High Coui-t the procedure in all cases is to 


be* regulate?!, so far as the* eireumstanee'S of 
the ease admit, liy the rule's of ])roeedijr<* laid 
d<?wii in the Sueee.ssioii Aet. whethe;r that 
Aet itself applies to the law'^ or not ; and in 
cases in which sueh rulers are inapplicable 
the procedure is to bo regulated by this Code, 
Buie 65, Belehambers, B. & (). 

(2) Act .X. of 1865, s. 238 ; Aet V. of 1881, 
8. 55. 

(3) Act X. of 1865, 8. 261 ; Act V. of 1881, 
8. 83. 

(4) In rc the will of Dawubai, 18 B. 237 
(1893). 

(5) Esoof Hasshim Dooply v. Fatima Bibee, 
24 C. 30, 33 (1896). 

(6) Bavji Ranchod ifaik i\ Vishnu Ba» 
ehod Naik, 9 B. 241 (1884). 
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(>1 a will,*'!!' (>R(‘t t is (r> (‘xcliula t*vid<'ucc in prooi of tlui will, is nol lawful 

williiti lli(‘ nu-auina of 0. XX 111. v. of this (\k1(‘.(1) ^ 

(d) Matrimonial jurisdiction, 'lutheoasc of niatriiuoiiial (‘auses, as 
r(!,<i;ar(is jiialii'js of ])roc(*(lur(‘, all proc(‘i*(linj'S under the Indian ilivorce Aet 
hetwcfMi parly and parly are subject to tlie provisions ihej'ein contained to he 
re^^iilati'd hv tins tV)d(‘.(2) Thus any <jueslion as to the time within which 
r(‘Sj»ond(‘Mt iuay file an answ(‘r to a petition is to be ilecided not by the ilules 
al th(‘ English Divorce (lourt but by the provisions of tlie (V)de dealing with 
urillcji stat(unents.(b) But l)y sect, 7 of tin* Indian Divorce Act, which does 
not aj>])ly to (piestions of procedure, (1) tlie (loiirt is enabled to follow the 
[u-incipal ruh's of the Enybsh Divorce Act in all matters which are not expressly 
b'ali witli ('ilher in the Act ils(‘ll or in the Code. Thus, th(‘ Court has adopted 
fHd(‘ 158 of t]i(‘ English Rules and ordered a husband to give security for his 
vife s costs. (b) In a recent case in the Bombay High Court when^ a Farsi had 
iiarri(‘d a. Christian in London ami had remained there, it was held that the 
luisdiction was limited to (Lristian subjects residing within the Fresidency.(G) 

Special Courts. (</) Small Cause Courts. - See notes to sects. 7 
md 8, po.sV. TIu'se an* Courts of inhuior jurisdiction, and when in a. I’residency 
Town are suhji'ct lo tin* order and control of the High Court. (7) 

(h) Mamlatdars’ Court. -The object of tln^ Majiilaklars Act (Boni., 
Vet Ilf. ol 187(;) was to consolidate and ajnend the law relating to the powers 
md ])roce(lur(‘ of Mamlatdars’ C'ourts. The juirpose of tin* Act. was temporary 
mly, and cliiclly to provide for the cultivatio)i of the land and to prP.vi'nl 
U'eaclu'S of IJie ])eace until the Civil (burt should determine tin* risilits of the 
lisputauls, and such being its purpo.se tin* ])ioc(*dure ])rovided is of a V(*ry 
uminary charactcr.fH) Tin*se ('ourls are (hvil Courts and subj(‘ct to the 
evisional jiirisdict ioii ol tlie High (tourl.(!)) The A(\1, liow(*ver, provLles a 


(J) Moumoljijii (Juliu r. Itanga Chandra 
)as, ;U C. 357 (1!)03). 

(2) Act JV. of 181)0, .4. J.5. 

(3) Abbott e. Ahtott,-! B. J.. \{ ((). (A) .51 

I sot)). 

(t) Abbott c. Abbott, ; Kiiigc. King, 
B. -J If), 4 10 { 1 882) ; the jirinciples and rules 
•ferred to uri* rules of «piasi-sul).sf.antivo 
itlier tliaii of nu'rc adj<*ctive law. A. v. B,, 
i B. 012 (1808). 

(5) Mayliciv v. Mayhew, 10 B. 203 (1804) ; 
llowed ill Oeorgucopulas c. CJcorgueopulas, 

) 010 (1002) ; and as to costs of appeal, 

Dwle r. t\)vvk', 4 V. 2()0, 200, 281 ( 1878). 

(0) Kusserwanjee Bestoiijce Ardesh Wadia 
Eleonora Nusserwaujee, 38 B. 125 (1013) ; 

, Thornton c. Thornton, 10 B. 422 (1886), 
irisdic'tion of t'aleutta High t’oiirt when 
Icndaiit icsidcnt in England). Seo also 
lillipr c. Batho, 17 (\ ^V. N. celxi (1013). 

(!) In re Juggessur Koy, 5 C. L. 11. 170 


(J870). 

(S) Uanpalraui .b*blmi r. Kanclihud Haril)- 
hai, J7 B. 045(1802). 

(0) Kcisam 8abeb v. Haruti, 13 It 552 
(1888) ; and as to the jurisdiction of the High 
Court over the Mamlatdars’ Courts as siib- 
oi'dinate Courts, and apiilicatioiis under s. 
115, fosty the luses tlicrein cited and case in 
last note and N^thcldia v. Abdul Alii, IS B. 
440 ; Dattalraya e. Vaman, 21 88 (1805) ; 

8a3'ad Saifulla r. Hayad Haji Miya, 24 B. 238 
(1800) 1 Minor may sue); Chinaya r. (tan- 
gava, 21 B, 775 (1800) l'fli.spcsscssion of third 
person]; Ningappa v. Adeveppa, 21 B, 307 
(1000) [id.] ; Balvantrao i\ Bprott, 23 B. 701 
(1899) [jurisdietion of Mainlatdar over 
officers of Clovcruiiicnt j ; 8om Cojial Bliogale 
V. Vinayak Bliikambhat, 25 B. 395 (1000) 

( natural water-course — obstruction— 'injunc- 
tion]. 
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special procedure, and lliere. is uu indicalioii in it of ai>y iul(‘uti<fii that liie 
rules of tlu| 0od<‘ sliould a])ply to eases for which the sjiecial procedure makes 
no ])rovision. Tlie ])rovisious of the Code therefore do nol ap])ly to sucli Courts 
in Boml)ay.(l) 

(c) Revenue -Court. — Tiie terju is defined in sect, o, clause (2), post, 
which see. There is a distinction l)elween Rent Courts and Civil Courts, as 
referred to in the Rent A<‘1s ; Civil Courts hein^ Courts excrcisiji^ all the 
powers of Civil (‘onrts as distinf^uisluHl from the Kmit Courts, which only 
exercise pow’crs over suits of a. limited class. But a Jtent Court is a. Civil (S)urt 
in the sense that it decides civil (juestions hetween persojis sei'kine, Ihcii' cisil 
ri}^hts.(2) It- has therefore been a (juestion in certain cases whetlu'r Rent 
Courts lieing (Hvil CVuirts in the latter sense their proci'duH' is, in the* 
ahsenoe of any S2)ecial provision, goverjied by the (\)de. Th(‘ answci to 
this (juestion is to be det(‘rmined not so much by an impiiiy into the ipu's- 
tioii w'hcther they are Civil Courts, but wh(‘ther, assuming tlu'v are such, 
the provisions of tlie Acts constitutiu}* those (hnirts do not excludi' the ])ro- 
visions of the Code; in otber W'ords, are those Acts complete ('odes in them- 
selv(‘S or are tlu'v governed ih matters ujion which they are silent by the ('ode 'i 
'Phis (]U('s1ion, which has arisim with respi'ct to Act Xll. ol It^^l, and Act X. 
of IHbh, is d('alt with post. 

Ill the majority of cases, however, no such (pu'stion can arise, as most of 
till' Tenancy Acts make sjiecial provision as r(‘eards th(‘ applicability of th(‘. 
C(k 14 ‘ to proceedinj;s in Ib'vc'niic (^.uirts. In tin* cas(‘ of Act X\dll. ol 1881 
(liund Revenue (Jentral Rrovinces) tin* Code does not of itself ajiply, but- the 
(^hiel ('ommissionei’ may, with tin* previous sanction ol th(‘ Covernor-Ceneral 
in (Council, make rules (onsistent with the Act for regulating tlie ])roc(‘dur(‘. of 
R-evgiue Ollicius in (‘asos for which a procedure is not |>rcscrib(*d by (he Act, and 
may by anv such rule direct that any provisions of the ('ode shall apply, with 
or without modification, to all or any class(‘s of cases liefoie ’Revenue 0tticcrs.(3) 

The Bunjab Tenancy Act (XVI, of 1887) jirovides that the Local (lovern- 
iiKMit, may, with the pri'vious sanction of the Covernor-Ceneral, mala* ruh‘S 
consistent wdth the Act, for ivgulating the procedure of Kevc'uue Courls in 
matt(*rs under the Act for which a procedure is not prescribed thereliy, a.nd 
may by any such rule direct that any provisions of the C-ode shall apply, w'ith 
or without modification, to all or any classes of cases before those Coints. Until 
rules are made and subject to those rul(‘S wiien made, and to the provisions 
of the Act^ the (Vide* shall, so far as is applicable, apply to all proc(‘(xlings in 
Revenue CVuirts whether l)e-f(u*e (ir after decree. (4) 

The, Lower Bengal Rent Act of 1801), Jiow^ repealed, (‘iiacted that save as 
otherwise provided all proceedings under that Act should be regulated by the 
Code of Civil Rr()cedure.(r)) Under the provisions of the present Bengal 


(1) Kasam 8ahob r. Maruti, J3 B. 552 (3) Act XVlll. of 18S1, [repealed in part 

(J888). and aineinled by Acts XVI. of 1889, Xll. of 

(2) Nilnioni Singh Deo v. Taraiiatli Mu- IHOJ, and XIL of 1808], 8. It). 

berjoe, 0 C 295, 300, 301 (1882); Kani (4) Act XVI. of 1887 [amended by IlT-g. 
i^ocliaii V. Beni Brosad, 13 C. W. N. 791 VIL of 1901], s. 88. 

(1908). (5) Act Vlll. of 1809, (B. (J.) s. 34. 
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TiMijiiu-y Act (\'lll. of 18Hr)), Ilift Higli Court may froju time to time, with 
tile a])|)r()vai of Ilu‘. (Jovcnun‘-( General in Council, make rulcB consistent with 
that Acl, (htclarin^ (hat any portions of the Code shall not ap[)ly to suits 
In^tuccn landlord and tenant as su(*h or to any specified classes of such suits, 
or shall a])ply to Ukou subject to modifications specified in the rules. Subject 
to any jul{‘s so jinuhs and subject also to th<‘, other provis^ions of the Bengal 
Tenancy Act., tins Code shall apply to all such suits. (1) Sects. 121--127, 120, 
.‘Iti.o, ;',2() ;J2t) ol tli(‘ former Code and the corresponding sections of the present 
Cod(^ do not a]»ply to suits for the recovery of rent, and spwial rules of procedure 
in i'csp(‘(‘t, of c,e,]'tain matters are prescrib(‘d for sucli suits. (2) No rules have been 
jnadf'. by the High (JomT declaring any portions of the Code inapplicable to suits 
bet\vc(‘n landloid and tenant. 

'Pile N. W. V. Bent Act (XII. of 1881) appears to c(mtam complete rules 
of jn‘o<‘(‘durc ii])on the trial of rent suits under it, and it. was the opinion of 
Stuart, C.J., in tlu', under-jnentioned case, (3) that it was intended to exclude 
th(‘ ]»rovisions (d the Code. But it was lield by the Full Bench of the Alla- 
habad High Court in that case, that the CoiuTs of Uevenuo in the North 
WesttMH Jhovinccs, in those jnatters of procedure* upon which the Kent Act 
of tlu'se. provinces is silent, are governed by the Code, and tliat therefore the 
proc(‘durc furnislu'd by sects. 43 and 373 of the forjner Code was applicable to 
suits tried uud(‘r tlie, N. VV. K. Rent Act, 1881. (-I) The grounds of that decision, 
which is, ill fact, based upon the decision of the Privy Council in Nilrnoni 
Singh Deo v. 'raranatli Mukerjee,(r)) is that Revenue Courts arc Courts of Civil 
.ludicature within the meaning of the Code, and that nnless exempted (which 
they were, not) l»y the (lode itself, they w'ould in all matters, except those in 
whi('li sjii'cial procedure is provided in the Rent A(d, be governed by the law 
of the Civil (\)de. The Full Bench decision does not apply wliere the AcA 
provides a machinery of its own independent of th(‘ Civil ITocedure Code, as 
in the ease of references of suits to arbitral iom(O) And tliough the procedure 
presciib(‘d by the Code, sueli as that prescribed by sect. 285, of the former and 
•'.(’(A. ()3 of the present Code may be applicable as between Courts of Revenue 
of differe.iif; grades, it cannot be applied wker(‘, tin*. ('onflkA. is between a Coml- 
of Revenue and a Civil Court. (7) 

A similar iiuestiou arose as regards the Bengal Rent Act, X. of 1859, 
which is still in force in certain ])laces. Formerly it \vas held, following the 
Full Bench decision of the Allahabad High Court already referred to, that the 


(1) Act. VIII. of 1885, H. UT 

(2) Lh , s. 148, see also ss. 144-147, 145- 
154. 

(3) IMudho Prakash 8ingli v. Murli Man- 
:)har, 5 A. 400, 413 (1883), for amending Acts 
iee Act IX. of 1887, VI. of 1888, s. K) (2), 
XI \ . tA 1880. 

(4) lb. 

(5) !) C. 205 (1882) ; followed in Maharaja 
if ‘BUartpur r. Kaeheru, 10 A. 510 (1807) 
I Civil I’roeediire (ode, ss. 37, 4321 ; Ragbubar 
Dayal i'. Baiike Iai\, 22 A. 182, 185 (1900) 


(Civil IToeoduro Cod(, ss. 28A, 296]. In 
Onkar 8ingb v. Bhup Singh, 10 A. 400, 408 
(1804). the Court said : “ Wo find in Revenue 
C-ourts that when the Civil Procedure Code 
is to be apjfiied it is expressly so provided, so 
that as a general rule they are outside the 
scope of the Code of Civil Procedure.” 

(0) Fahim-un-Nissa v. Ajudhia Prasad, 6 
A. 170 (1884). 

(7) Raghubar Daj^al v. Banke Lai, 22 A. 
182 (1900). 
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Revenue ('(wirtK in llioso maltors of procoduro, upon wltii'li tlio Act is silent, 
arc governed by the (We, and that in (*onMe(inenee S(u-t. of tlie former Code 
applied to a suit instituted under the Kent A(‘t.(l) The decision of tlie Privy 
(Jouncil in a preceding case. (2) lends support to this view in so far as it was 
tliere licld that t' ojigh ther(‘ was nothing in the Act whudi 2 )rovided for (‘xecu- 
tion beyond tlui Collectors’ jurisdiction, there was nothing in it to forbid the 
conclusion that such executions were left, to the o 2 )erations of Act XXXI IT. of 
1852 (an Act. to facilitate the enforcement of judgments in ]dac(‘s lawond the 
jurisdiction of the (lonrts pronouncing tlu‘ same), or the corresponding 2 >ortion 
of Act VTIl. of 185!) (Civil IVoc-odure (We). When a decree for rent, ma,d(‘. 
})y a Collector imder se('t. 2.‘i, Act X. (d’ 1859, is transferred for execution to 
a (hvil (Jourt, no doubt, the lattiT assuming the transfer to have ])een \alidly 
mad(i will act under the procedure which governs it. Tin' Privy Council, 
how’ever, went further and held that the (Collector might make the traiisfer 
himself under the provisiems of the Code which wen* applicable, there* being 
nothing in the Kent Act to exclude theni. It has, howev(‘r, snbserpn'ntlv 
])een held, upon the authogty of the reasoning in the Full Bench dee-ision in 
Xa.ge.ndid Nath .Mullick r. Mathuia Mohun Pa.rhi,(5) that Act X. of 185!) is 
a. ('ode (‘oiujdet.e* in itself, amf unatfeeted by the* g<‘neral laws of lijnitat ion, 
and that therefore the* inovisions of this (!ode do not a})plv to cas(*s under 
A<*t X. ol |859.(4) 4’hes(‘ cas(‘s proce<*d in snbstance U])on c(‘rtain of the 

grounds taken in the dissentient judgment in (l)e Full Bench of tin* Allahabad 
Ifigh Court, viz. that apart from the tpiesliort wdiether Kev(‘inie (’ourts 
are ('ivil ('ourts, and Civil (Wrts within the meaning of the (!ode, I he 
enactment/ of a special procedure in a special Act excluded the supposition 
that it w'as intended to import into that Act/ the provisions of the Codt*, upon 
matters not dealt wdth by that Act. Tf it had been so intended, it waadd have 
been so enacted, as wus done in the subsequent Act i>f 1859. Wh(‘n, however, 
an appr^al go(5s from a Collector to a higher Court, tin*, decree which is given 
on appeal is the decree of ji Civil Court, and a. second ap 2 )eal lies to tin* Idigh 
('mint, ac(a)rding to the same procedure which obtains in ri'spi'ct of second 
appi'.'ils in suits tried in the, ordinarv ('ivil (Courts. (5) in other words, the 
r(‘moval of tin* matter to a (!ivil Court brings it under the provisions r<*gidating 
the ])rocediire of that Court. 

In the case of a sale lield under sect. 110, Act X. of 1859, il was held that 
sect. diOA, of the fornnn’ (corresimnding to 0. XXL r. 89, of the iwescnt) ('ode, 
<lid not ajiply, as the (\^de was applicable up to the sale, and not after it. (II) 

The (?ode does not apjdy to cases under the (!hota Nagpore Landlord and 
'Pen ant Procedure Act. (7) 


(1) Adhirani Narain v. Raghii Alolmjmtro, 
12 (*. 50 (1885). 

(2) Nilnioui Singh Deo v. Taranath Mn- 
kerjoe, 9 C. 295 (1882); Hare Krishna v. 
Bishun Chandra, 35 C. 799 (1908). 

(3) 18 C. 308(1891). 

(4) Mokunda Bullav Kar v. Bhogaban 
Chunder Das, 21 C. 614 (1894); Eadha 
Madhub Santra v. Lukhi Narain Roy Chow- 


dfiiy, 21 C. 428 (1893). See Chaitan r. 
Kuiija, 16 C. W. N. 803 (1911). 

(5) Sadai Naik v. Serai Naik, 28 (\ 532, 
537(1901). 

(6) Harish Chandra Ghoso v. Ananta 
Charan Pat-ra, 2 C. W. N. 127 (1897). 

(7) Kliedu Mahto v, Budhnn Mahto, 27 C. 
508, 514 (1900). Aet 1. of 1879, B. C., is 
modified by I. of 1903, and Bengal Acta IV'. 
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i\p])ai(‘?illv tho (’odf* is apj)li(‘Ji)>le in casos under tlie Madras Renl 
Rw'overy A('l.(l) Oni lliou^li seel. 4;j (0. fl. r. 2, of present Cod?,) precdudcs 
a. landlord from suino for rent not included in a ])revious suit, this does not 
pr(‘.clud(‘ liini from ado})tiii}jf any oilier remedy tlie law gives him to recover 
his renl, as for instjince by distraint under the Rent Recovery Act. (2) 

Tlie Code, saves any law liy ii Oovi'rnor or Lieiitenant-Oovernor prescribing 
a s]a*cial procedure for suits between land-holders and their tenants or agents, 
and giv('s ])(t\v(‘r to the Local Government to modify the Code in its application 
to Kev(‘nue t^ouits. Se(* sects. 4 ami 5, poH. 

Judicial discretion. The (lode in jiiany of its sections leaves matters 
d«‘ab with ther(‘by to the discretion of the (Vmrt. “Discretion when applied 
to a Court ol Law jiieans discretion giihb'd by law. It jniist be governed by 
rule, and not by humour. It must not. be. arliitrary, vague, and fanciful, but 
legal and regidar.’'(.‘)) in some sections the word “ Diaif " oc(mrs. Great, 
misconception is caused l)y saying that in siune cases “ means nnisi.'^ 
it never can mean " must" so long as the English languagt' retains its mean- 
ing, but it gi\es a jiower, and then it may be a (p’estion in what cases, where 
a Judge has a, power given him by the wiad '' wo.y it becojnes his duty to 
ex(*rcise it.('l) 

Construction of act of Court.- -The assum])lion on which all rules of 
law are founded is that the constituted tribunals ar(‘ fairly competent to carry 
theju ou1.(r)) According to the well-known rul(‘, the C!ourt 3 nay presiune 
that judicial and ollicial acts have been regularly performed. ((>) The, rule 
is to presiune that a lower (Vmrt has done its duty; neglect of duty cannot 
be assumed at. tlie mere suggestion of an a])])ellunt .(7) When an act of a 
Court call be so eonslrued as to have an operation consist enily with law, it 
would l»e contrary to ordinary rules of eonslruction to attach to it another 
signiricaiion whieli would altogether (b'stro)’^ its (‘ffect {^) Courts, liowov(‘r, 
sliould take care that tbeir orders are frajued strictly in accordance with the 
])rovisions of the law.(b) The presmuptioji of regularity is a rebuttable oue. 
Irregularitv mav In* shown, aiul a mistaken ]M‘tition on the part ot a, ]J(‘a(ler 
is no ground for the (Vmrts ])assmg an illegal order. (l(i) 

of JS07, uiid V. of I'.KKt, and VI. of inOH. 

Ami fier Karlik (thancha Ogha r. (loia Chand 
^1 ;di to . 4 ( ) C. T) I H ( 1 ‘J 1 3 ) ( apj)cl late j u risdict ion 
of High ('ourt), For case where this Act 
wa.*^ ('xt.t'iiili'd to a property before tin* linal 
deeree, -sfc Jjakshini Bihi Kujrani v. Atal 
Bihaiy Aldar, 40 C. ,784 (1013). 

(1) Act VTIJ. of IHOS repealed in part of 
Aet VJ 1. of 1870 ; XII. of 1873, amended hy 
Ac t VI. of 1888, and IMadras Aets II. of 1871, 
and 111. of 1800, and see Aet I. of lOOfi. 

(2) Rajah Eswara Loss v. Venkataroyer. 

21 M. 230(1807). 

c(3) Per Rord AlansHeld in Wilke’s Case, 

4 Burroughs Rep. 2.730, cited in Harlnins 
Sahai r. Bliairo Persliad Singh, .7 tV 2.70 
( 1 870), 20.7 ; and see as to the manner in 


wliieli judi<ial discretion slsudd he iisi'd, 
(diservations of Janline, ,T., in R. v. Chagan 
Dayarain, 14 B. 331 (1800), ;i44, 3.72. 

(4) Nielu.ls e. Baker, 44 (Vi. 1). 202. See 
eases cited in lluliin ('hand, C. ]*• (V 337 340. 

(.7) (lopei'iiath Singli v. Anundmoyee 
l)ebia,8 W. R. 107, 100 (1807). 

(G) Evidence Aet, 8. 114, ill. (e). See notes 
to this section in Author’s hlvid(*nce Act, 
Cth ed. 

(7) Rash Beharee ?*. Nobayc Roddar, 11 
W. R. 405 (1800). 

(8) Sarocla Persaud v, liulelimeepnt, 10 B. 
L. R. 214, at p. 220 (1872). 

(0) Doneett r. Wise, 1 W. R. 322 (1804). 

(10) Mnsst Ackjoo v. I.jdlah Ranieliunder, 
23 W. R. 400, 401 (187.7). 



PRELIMINARY. 


1 . ( 1 ) This Act may l)e cited as i]ic f!(wlc of f^ivil 'pj‘o- 

Short title, commence- ccdlivc, 1908. 

ment and extent. (2) It shall comc into force on ihe first 

day of Jamiaiy, 1909. 

(3) This section and sediom fo j:,s oxiend 1o ihe wliole 
of British India : tlie m7 of ihe Code extends to I lie whole of 
British India except the*Schednled Districts. 


Local Extent: O British India.-- Those words oxoliuh* iho 
torj'itorioK ol Nativ(‘ Prinoi'S and »Statos in nllianre witli Tlis Majosl.v, the 
lolalion hotwoon sucli I’riiicos and His Majesty boinj-; a. polilieal ivlation, and 
liie terrilorios of siicli iVinoes and States forinin<:» no part of Iho Biitish 
Dominions, al1hon}^di, in a ])olitieal point of view, such Princes and States nniy 
suffordinato to tlie Dritish Crown as the Paramount Po\veL*,(J) They wort; 
formerly d<'clarod (2) to mean tlie territories for the time beini^ vosfial in Jfc'r 
Majesty liy the Slatii1(‘ 21 k 22 Viet. c. lOG (1858), other tluur the sidtlement 
,ol Princ(‘ of AVa1(‘s’ island (Ihmanjz), SiTycjajiore, and Malacca, and the first 
seetioii^of the statute there ]‘oferred to vest(‘d in I for Majesty all toriii.ories 
then in ihe possession or under the Governments of tln^ East India C()m])any, 
and all tiUTitories which nii^dit beeoine vested in Her Majesty hy virtue of the 
li.ydits transferred to Tfer Majesty fnnn the East India Company. Apjiarently 
any new province acquired would l)eroine, on its aequisition, part cif Jhitisii 
India. (o) (V'ssion of territory confers local jiirisdiction.(l) The term includes 
td'ritories (-(‘ded ‘‘in full sovereignty” or “in ])er])etuity,” there being uo 
difierencM* between the t\\o.(5) Prior to the* General (Clauses Act, 1897, it was 
held ]iot to inclinle, e.ases wdierc, as in the case of the British cantonment of 
Secunderabad, tli(*re has Jieen no actual cession of territory ; (0) nor in the 
case of Baj^Kote, where the agreement lietween Government aTul the. Native 
State, although in different respects dealing with the use of th(‘ land and ron- 
ferring certain powers and jurisdictions on tEe otliccws of (irovernment, did not 
relate to the sovereignty of th(‘ land ; (7) nor as in the case of the Berars, where 


(1) Bilmima Sin"h v. Bir 8mgh, 1888, P. 
B. No. 191. Cited in Hukm Chand, 3. 

(2) 8. 2, Act I. of I8()8 (Ocncral (lausos). 

(3) Oiisolcy r. Blowdcn, Bouln. 101, 1(>2. 
G) 8ayad IMiihamniad Ynsuf-ud-din v. R., 

2 C. W. N. 1, 9 (1897), in which ease there 


\vas held to have been no eession of territoiy. 

(5) Triocani Baraehand v, Bombay Baroda 
Riiihvay Co., 9 B. 244, 247, 248 (1885). 

(9) Hoasain Ali Mirza v. Ahid Ali* 
Mirza, 21 0. 177 (1893). 

(7) R. V. Abdul Rahman, 10 B, 180 (1885). 
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Jiiiul was a sort of mortgage as a security for tlie.' fulfilment of 

certain engageiiuMits, wliicli was licM to l)c a tenure distingtisliable from 
that on which 1h<‘ (Vown held land assigned to it in peryietuity for the 
jmrpose of cslablishing a British station. (1) The definition of the words 
given in 1.h(‘> ])resent (leneral (Tiuses Act (X. of 1807) is wider than 
that giv<'n ifi tli(‘ former Act of 1868. The expression “British India’’ 
is now de6n(‘rl to mean “all ierritories and plac.es wuthin Her Majesty’s 
dominions which arc for Me tloir bciiuf (jonerned by Her Majesty through 
the. fTiov(M'uor-(T|encral of fndia (H‘ through any (lovernor or other officer 
subordinalc to the (.loverimr-fhuKU-al of India. ’ The effect of this altered 
(lefiuition is 1o wid<*n ihe I'xtent of wdiat will recognized as British 
India for tlie, y)urj)oses of Indian legislatu»n, and to avoid the difficulties 
which arosc‘ from its r(‘striction to the teiTitories vested in Her Majesty by 
f he Sfafiit(‘ 21 k 22 Viet. c. 106. The quesiion of the extenf. of British India 
will now, under the Oode as w'cll as under most other Acts, depend on the 
fact of the place' ov territory lu'ing (jovenml by His Majesty without regard io 
th(‘ juanner in which this government was actpiired, and the result being fhe 
saJiu' W’hethm* it was acquired by cession or tdherwise, and ])ermanently or 
temporarily. (2) Eromthe first, and under both definitions, ihe words “British 
India” have* had a wider meaning than is understood by the term when used 
in its mer(‘ly geographical sense, as apjH'.ars from the Scheduled Districts 
Acts, 1874, ami the. Laws Local Extent Act, 1874, tin* Sclu'dules annexed to 
W'hieh mention, amongst, other places, the ljac(*.adiv(‘ and Nicobar Islands and 
Aden as parts of British India.(3) So also British Burma is a part of British 
Tndia,(4) 

(6) Scheduled Districts.--- The, term is defined in Act XIV. of 1874 to 
mean the t erritories mentioned in the first schedule thereto amu’ixed, jyaid also*- 
any other territory t ;0 which the Secretary of State foi* India, by resolution in 
Council, may declare tlie provisions of 33 Viet. e.. 43, s. 1, to be ayipiicable. 
Tlu‘ coiK'lusion that a district is a non-regulation district, docs not necessarily 
lead to t.h(' inference that the general Acts (d Legislatnre are th(‘.re, imqierat.ive. 
If the Legislature* lias made t.he law in tewms large enough to extern! to the*, 
whole* of the Brit.ish 1.eiTitories in India, it must have* full edect. It must be 
seen in each case in what t-erms the law is e'xpre’ssed, e.spceially in resyxH-l. of 
its t(*rritoria.l ope*rati(m.(r)) 


2. Ill this 

Definitions. 


Hiil(\ss tlier(‘ ifi anytkitHi roputyiuiif 
subject or context, - 

(/) “ Code imludes rides : 


in the 


(2) “ decree " means the formal expression of an adjudica- 


tion which, so far as regards the C-ourt (‘xpressing it, co'iiclusively 
determines the rights of the 'parties with regard to all or any of the 


(J) Triccam v. Bornliay Baroda Railway (4) Aga Mahomed Hamadani v. C^olien, 13 
^Co., supra, at p. 249. . (\ 221, 223 (188«). 

(2) See Hukm Cluind, 3. (.'i) Dick v. IToBedtiiie, 1 N. W. V. 280, 284 

(3) See Tricjcam v. Bombay Uaroda Rail- (1869). 
way Co., supra, at ye. 249. 
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matters in controversjj in tlie suit and majj he either jyreiiminarij 
or final, tt shall be deemed to include tlm j*ejept/o>/. o/ a plaint 
and the (letermina^/oii of any tpiestioii within section 47 or 
section hut shall not include- 

(a) any adjudication fro?n which an appeal lies as an appeal 

jrom an order, or 

(b) any order of dismissal for default. 

Explanation. — A decree, is jyreliminary when further proceed- 
ings have to he taken before the snit can he completely disposed of. 
It is final when such adjudication completely disposes of the suit. 
It may he partly preliminary and partly final : 

(3) decree-lioldei' ’’ means any person in wliose favour a 
decree hm been passed oi* an order cape-ble of execution lias been 
niade : 

(4) ‘'district'" means tbe local limits oF the jurisdiction of 
a principal Civil ('ouri j)f original jurisdiction (hereinafter ('all(‘d 
a " District Court and includes the local limits of tin' ordinary 
original civil jurisdiction of a High Court : 

(5) “foreign CVairt"' means a Court situate' beyond the 
limits of Dritish India which has no authority in l>ritish India 
and is not established or continued by the Governor Gc'nei’al in 
fVni Acil : 

(6) “ foreigji judgment" nmans the judgmemt of a foreign 
Court : 

(7) “ (jiovc'rnment Pleader " includc's aiiy oHiccu* appointed 
by tlfe Local Govejnment to peuform all or any of the functions 
(expressly im])os(Hl by this (^ode on the Govemmejit Itcmder and 
also any pleader acting under the directions of the (Jorernment 
Pleader : 

(8) “ Judge means the presiding officer of a Civil Couit : 

(9) " judgment ” means the statement given by the Judge 
of the grounds of a decree oi’ order : 

(10) “ judgmenf-debtor " means any person against whom 

a decree has been passed oi* an order capable of execution has been 
made : • • 

(//) " legal representative mmns a person who in law re^rre- 
sents the eMate of a deceased person, and includes any person who 
intermeddles with the estate of the deceased and where a party sues 
or is sued in a representative character the person on whom, the 
estate devolves on the death of the party so suing or sued : 

(12) " mesne profits ” of property means those profits which 
the person in wrongful possession of such property actually 
received or might with ordinary diligence have received there- 
from, together with interest on such profits, hut shall not include 



34 


THE CODE OF CTVTL VKOC^EDURE. 


Pnm.iM. 

«K(-. 2. 


jrrojils \h(e 1o iwpromnods wadr hi/ the person in wrotu/fnl 
possession : J 

(/'/) “ moeeahle property ” ineludes (jrowing crops : 

(]4) “ onlor means the formal exj)re.ssion of any decision 
of a Civil (’ourt wliicli is not a decree : 

(15) ‘‘])leader" means any person enlith'd to a])])ear and 
])Iea{1 for anotlier iji Court, and includes an advo(‘ate, a vahil 
a])(l ill! a1l<)i‘!U‘y of a High Court : 

(lo‘) “ prescrihed ” weans jyreserlhed hy rules : 

(17) “ j)ul)lic. oflicer ” means a person falling under aiiy of 
the lollowing descriptions (namely) : 

(a) ev(*ry Judge ; 

(/>) (‘Vtny mewher of the Indian Civil Service ; 

(c) every commissioned or gazetted officer in the militaiy 

or naval for('(\s of Ilis Majesty, including His 
Majesty s Indian Marine Service, whil(‘ serving und(‘r 
the Government ; 

(d) (‘V(My officer of a (Vmrt of Justice av1ios(‘ duty it is, as 

siK'h ofii(‘(‘r, to investigate or r(‘])ort on any matt('r 
ol law or fa.(‘t, or to make, autlnMiticate or keep any 
document, or to take charge or dis])os(‘ of any pro- 
]H‘rty, or to execute any judicial pr()C(‘SS, oj' to 
administer a.ny oath, or to ijiterjmd, or to preservci 
order, in the (\)urt, and ('very jX'rson (\sj)ecinlly 
authorized by a (kmrt- of rlnsti(*(', to jx'rform any of 
such dutit^s ; 

(e) (‘very jku’sou avIio holds any officii l)y virtue of whi('h 

he is em])Oweind to ))la,c(‘ or k('(‘j) any p(M*son iu 
confiiK'nKnt ; 

(I) ^‘V(‘ry officer of the Gov(‘rnment wln)se duty it. is, a,s sindi 
offieer, to ])r(‘vent oHejnces, to giv(‘ iidoiination of 
ofT(‘nc(‘.s, to bring olTenders to justice, oi- to ])rot(H*t. 
the public* health, safety or conveiuen(*e ; 

(g) every (officer whose duty it is, as such offic'er, to take, 
]*e(*eive, keep or expend any prbperty on Ixdialf of 
the Government, or to make any survey, a,ssess]nent 
Ol* (anitract on behalf of the Government, or to execute 
any revenue-process, or to investigate, or to report 
on, any matter affecting the pecuniary interests of 
the Government, or to make, authenticate or keep 
any document relating to the pecuniary interests of 
the Government, or to prevent the infraction of any 
law for the protection of the pecuniary interests of 
the Government ; and 
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. . . *. 

(//) ('very ofliccu’ in tlie service or ])ay of f//c (iovc'hiineiit, 
\n‘ remun(‘ra,t('d l)y fees or coinniissioii for tin' pei- 
formaiice of aiiy public duty : 

(/<v) " nu^cuis rides and forms eoiifanied in (he First 

tschedide or mad. under seel ion 1 J J or seel ion 1 ; 

{l!i) '\share in a eorporaiion'^ shall he deemed (o inehide 
sloek\ debenture stoel\ debentures or bonds : and 

(20) “ sijjjned," sare in the ease ofa judijnuuit or deeree, includes 
sfainjKHl. 

Code.” — Sc(* .‘xs t(» J0il(‘M, ,s(‘cts. 121- lol. 

“Decree.” — The l(‘nii was hrsl. jldiiicd in the (NhIc of l(S77 io nii'an 
“ llic formal order (d the Court in which 1h(‘ result, of the decision of lh<‘ suit- 
or other judicial |)r(K‘eedin^ is emhodu'd.*’ Tliis definition, which was found 
d<‘f(‘clive, received, aftcu* sev(‘ral inodifications. the form in which it. was enacted 
in 1SS2. Th(‘ |)rt‘sent. (hxh* omits the w'ords u]Mm a.nv ri<;h1 claim<‘d or defence 
set 11]) in a. Civil (huivt,*' suhjit itutinej the words “ trhich ronctKsirrJi/ itrlrniilurs' 
itic rKjJds, ’ ('tc. As reLi'ards cases (hsuded imder tlie law prior to 1S(S2, it was 
observed tha.t. tin' Irov has been alt.m'i'd by lln‘ introduction of a. more cone 
ju’ehensive delinilion of tin' ti'rm “ d(‘<'ree,’‘( I ) and that a. narrow constniclion 
should not. be placed upon (In' laui^uaiic of s(*ct. 2,(2) But, as has been held 
by tin' Tri\y (hiuncil, tin' (pu'stion wln'ther an adjudication is an ordi'r or ih'crei' 
is to ix' ti'sted, not by general principh's but by the expressions of thi' Code, 
and those words arc to be const rin'd in their ]>lain and obvious s('ns(*.(:>) Tims 
it. In'xs reci'iitly been held (hat an order assessing* no valiii', but only ri'producin*^ 
the st.alemi'iils of the (h'cri'i'-hohh'r and judi»'ment.-debtor,{‘l) and a,n order 
•assessiyu (he value according: to the stat.emenl of the derree-liohh'r alone', aft(*r 
H'jecting the judgmont.-d«*l)tor‘s a])plication for time*, to prove' a, higin'r vahn*, 
are jiot, de'crei'S, sinee' tin')' do ned involve a judicial adjiidicalioii of value. (“>) 
There' has been a oonsidera,bh' conllict. eif eh'e-isieins em (In' fenme'r se'ctiem, nedablv 
as to t he' (jue'stion as te) t he me'aning e>f t In' te'rm “ right ” emphiye'el in t he see*! iem, 
as will be* se'en Ironi the? feillowing neeie'S. The chie*l importane*e' eif the eh'linition 
will be* femnel in tJie ejue'stion whether in any Jia,r1 ie*ular e'ase an appeal lie*s. 
A eh'cree', themgh neit- ae-e-eerding te) law, i' not. a])])ealeel against, is bineling.(()) 
l»e't\\e‘(‘n the ])ni*ti(?s wlK'ther principal or pnt Jhnna,{l) and tlie'ir rejuvsonlatives 
who, afte'r de'e?re'e, cannot, eipe'ii uj) the? original ])reM-eedings.(8) It, cj'e'ate'S an 
obligation sgpe'rseding tlmt e'xisting before it,(t)) whie*h is enforceable', so ]e)ng 


(1) Kliadtiiii llossein v. Km (lad Jfosst'in, 29 
C. atp. 7()9 (1901). 

(2) Kaellui Nat.li .Singh v. Chandi Cliaran 
Smgh, 90 (t atp. 01)9 (1903). 

(3) Bhuj) Jiidar r. Hijai Ualiadur, 23 A. at 
I']>- I -'■>(>, 157 (1900). 

(4) iSalvliichaiid e. Kulanand 14 ('. L. 3. 
507(1911). 

(5) Droki e. Bans], 14 C. I.. J. 35(1911), 

to .s'.ujiciHlra r. Uarruke'hand, 12 
W. N. 5rl2 (1907). 


((>) .Sri Baja Bajeannna e, Sri Vila Piutajia, 
19 M. 249, at j». 253 (1S90) ; b. e., 23 I. A. 35. 

(7) IVilochun Clieickerhutty r. (Jovind 
(’liiinder Koy, 1 Shonie, 244 (1878). 

(8) Kaiii Bliurijun e. Miinde-r Koe'i’, 23 
VV. B. 127 (1874). 

(9) Kavlu Baghu, S B. 303, 305 (1884) 
|ainl it is not sulijtu't to modilication like' a 
contract] ; Tatva Vithoji v, Bajin Balajc, 7 B? 
330 (1883). 
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fiH ilio (]fv‘r(‘c is iiol sol aside in a suit constituted for that purj)()sc ; (1) but it 
must be enforced in execution, and does not support a new a(d|>n,(2) though 
a second suit will li(‘ for ])ossessiou if the plaintiff lias obtained merely formal 
possessioji umfer I he first decree, (d) 

“ Formal. " -The ex[)ression of tin*. (Court's adjudication must be both 
delilx'rate and j^dven in the manner ]>rovided hy the Code. This word will, 
liowcvi'r. ])roba})ly he not c-onstrmal too strictly. In the under-mentioned 
case(l) I he jioinf. might have been, but was not., taken, and was therefore 
not dealt with. l*igo1, J., however, said : \ must adil tluit had the point 

been rais(‘d T should have felt a <liflicidtv in liolding that a paragraph in the 
judgment, not. drawn up in the form of a decree, and not embodied in a 
separate' lorm, is. within the terms of the (^)de of (hvil Procedure, a decree 
at. all.” 

^^Adjudication. '-- An adjudication ordinarily exists where the Court 
(*xerc,is(‘s its mind in the determination of a contested cause. In the case of 
c./’ yiiric d('cr<M‘s in the (hmrt of tirst. inst.a.nc<‘, the ('ode speaks of tlimn as deerees, 
and tr<‘a1s them a.s sucii. They come within t.h|‘‘ deliuition, the jilaintiff being 
])resent, and llieri* being an adjudication on the merits. Where, however, 
it was objected t liat a d(‘cree was not within t his sect ion, upon the ground that 
it was not ]»assed after argunienl. and after a judgment, but. mmely upon a 
default, viz. the non-appearance of ih(‘ appellant, it. was held tliat. the decree 
was none the less a formal exjiression of an adjudieation, beeaus(‘ it was not 
jireceded by an argument or by a judgment — written or otherwise. (5) An order 
of dismissal for default is now excepted. 

“Conclusively determines.' — Th(‘ ex])ressi(>n “ f/cc/Wc.s*,'’ whieli was 
employed in the last Code, was used to denot.e what is generally denoted' 
l)y a “ final ” adjudication ; the t(‘rm “ final '' liaving been avoided ap})arently as 
it more usually denotes non-ajipcalable, or ratlicr c()ncliisive.(r)) Thus it has 
been said tliat wlien pi'rmissioii is given under sect. -373 (now 0. XXfir. r. 1) 
io withdraw a suit or a])}>eal, it does not decide l.lie suit or appeal. When ])('r- 
mission is given as regards the suit, the matter in issue is withdrawn from the 
a.djudieaiion of the ('ourt, and when th<‘ order is made in tin*, course of ajijieal, 
it. deeidi's nothing as to the merits of the decree of the first (.ourl., hut it. merely 
wipes out that, decree hy reason of the suit, being withdrawn. (7) And an ordm* 


(1) (I, Hum Ohunder Biswas Nobo 
Kissfii IVIookerjeo, W. R. 151) { I8l)4). 

(2) Rash Munjorcc! r. Radha Soonduree, 
23 W. K. 288 (1875) ; Mohunt Narsingh 
Doss V. Moonshee Kumrooddecn, 20 W. R. 
412 {1873). 

(3) Sliania Ohuni v. Madhub (.3iaudra, 11 
('. 93 (1884); Juggobuiidhu v. Purnanund, 
1« < . 530 (1889) ; Hari Mohan Shaha r. 
Baburali, 24 C. 715 (1897). 

(4) Dulhin (lolab Koer r. Radha Dnlari 
Koer, JO C. 452, 407 (1892). Sco as to tho 


f 

necessity for formality, KliacUmi Hossc'in v. 
Eindad I fosscin, 29 D. 758 at p. 709 (1901). 

(5) Radha Nath Singh r, t'handi Charan 
Singh, 30 ('. 060, 662 ; s. c., 7 C. W. N. 481), 
488 (1903) ; see cases, post. 

(6) Hukm ('hand, 19 ; a.s to the meaning of 
the word ‘‘ final,” see Balkaran Rai r. (lobind 
Nath Tewari, 12 A. 155, 156 (1890). 

(7) Deiida Mai e. Pirbhu Lai, 17 A. 97 

(1895). Vidf ‘‘The rights of the 

parties." 
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disallowing^ i|i aj)|)li(;ation niidi'r sect. ‘172 (now (). XX ll, r. ]()), ijiasnuicJi 
as, altliouf]:li rt may be a formal expression of adjudication on I he. right claimed 
to b(‘ made a party to the suit, yet siicli a.n adjudication does not (h'c.ide fbe 
suit so far as regards tlu^ (lourt expressing it.(l) But an order dismissing an 
interpleader suit (..nder (). XXXV.) is a dec.ree within I he meaning of tliis 
section, for it is tin', formal expression of an adjudication on tin' defence. (2) 

A final decree is sometimes underslood as n. (Mining the concluding and 
conclusive ruling of the ('ourt as opposed lo an iuterloj-ntory order. (3) In 
another simse a decree becomes final wlnm ihe tinn^ for tin' Iasi apjx-al allowed 
has cx})ir(xl, or, if appended, it has become final by the decree of ihe High Court 
as the ullimalc Court iji the c()imtry.(4) Jt is not, however, m'cessary lliat llie 
dfMjrei' slionld be iinal in llio s('nse iliai lliere is nothing further to (hi done, 
(hiestions may hav(‘ lo he iletcrjuined in order fo carry the decision iiilo dlVcf. 
Where a d(i(‘roe ascertains and fixes the rights of the ])arfies, I Ini fact 
that further pr()ce.(‘(lings befoni a. Master, Ifcfcroc, or olher person aiat 
iKicessiiry io carry it info (‘fltK-t, d(j(*s not render it any llni h'ss final, 
if all tin' directions (bpendwig on flic r(‘sult of tlni ])roccedings are given 
in the d(‘cre(‘.(r)) Thus an "order (b'tnrmining that a ceilaiji person is 
a partncT in a hiisiiu'ss, and dii'(*cfing an account to bo taken, is a ilcfree.(f)) 
AVhihi every decr((i consists of a final adjinlh'ation, su(‘h d('cr('('s are 
torjued interlocutory oj” preliiuinary, whilst those iiiat bring tin' suit to an 
absolute end arc termed final. So again Ihc pK'liminary clecre(‘ for paaiition 
adjudicates tin* plaintiff’s right to obtain a partition, and practically decith'S 
the suit. All Unit remains fo be done being an impiirv into minor jnatters 
Jiec('ssarv for the final (lisp(»sal of the ease. (7) The falhn*} in tin' objection 
to 1r('aling tln^ prelimijiary order as a- (h'cree lay in livaiing tin'- words 
• ' (Iccirli^H/ 1 hr suit ’’ as cijinvalcnt lo finally disposing of the suil, it being argutid 
that the suit is not dispeased of until the arithnu'tieal result is \\ork(id out. In 
the casii of the pn'liminary order everything has been dei'ided, (‘xc(‘])t what 
physical pieces of jU'operty will be tin; c(pnvalent of certain sliares. Tliori'fore 
ail oi'der in a suit for partition, whudi declares the specilic rights of tlni parties 
and the ])]’operty to be partitioned, decides that the suit must b(i doe-reed, as 
after such an order tlic suit could not be dismissed by the Court by wdiicli it. 
was juade, and is therefore an order wliiiih adjudicates uf)Oii the right claimed 
and Ihe di'fcnce set up in the suit, and whi(ih, as far as the Court expressing 
it is coiiceriK'd, decides the suit within the dehnitmn of a “ decree,” and is 

' ¥ ~ ' ' 

(1) Lalit Mohan Roy %•>. iSholwxk Chand ((>) Biswa Nath Chaki v. Beni Kanta 
Chowdhry, 4 C. W. N. 403 (1900); Jainna Butta, 23 C. 400 (]890). Sco post as to 
Bihi r. Shoikh Jhau, 24 A. 532, F. B. (1902) ; order directing accounts. 

Tej Singh r. Chabcli Ham, 24 A. 342 (1902). (7) Bepin Bihari Moduck v. Lal Mohun 

(2) Orr i\ (’hidambarain, 33 M. 220 (1909). Fhattopadhya, 12 (’. 209 (1885) : Bholanath 

(3) See Neill r. Duke, of Devonshire, 8 Das v. Sonamoni Dasi, 12 (\ 273 (1885), dis- 

App, C'as. 1.35, 165; Khadom Hosscin r. tiiiguishcdin Bhoobun M<jyi Dabea v. Shurut 

Kmdad Hosse-in, 29 0. 758, at pp. 764, 765' Sundery Dabca, 12 275 (1885), in which 

(1901). case the position of some only of the partie.*?* 

(4) Shaikh Fwaz r. Mokuna Bibi, 1 A. 132 was determined, but no declaration was made 

(1876) ; Ram Sahai v. Oaya, 7 A. 107 (1884). of the exact rights of each of the parties ; and 

(5) Sec Hukm Chand, 21, 22. seo Bharat Indu v. Yakub 35 A. 159 (1913). 
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tliorelore ji]){)('al}i])]e as a. (loeree.(l) Tlicse decisions Jun e now bo/n recoj^nised, 
and llic seel ion expressly includes a preliminary decree. ‘ 

An order, however, ])assed in a suit for partition, subsccjuenily to tJie 
preliniinary (l(‘cree, appointing a coininission to make the partition, is not an 
order in cxecaitioii, and, tlicrelore, is not appealable under sect. 2ii (now sect. 47) 
of tin*- (lode, it is an interlocuiory order pending llie suit which has not been 
linally decided ; and the appellant jnay take objection to it in an appeal against 
the hnal de,cre(‘.(2) 

An order directing accounis (see 0. XX. r. IG) was not a})pealabh‘ by 
lli(! (lod(‘S of LS5U or 1877. It weis only wJ ion tli'* ajuending Act of 187h was 
passed d'H'laring tha,t such an order canu' A\ithin the dehnition of a decree 
tliat it b(‘ca.in(‘- appealable ; (*>) and it is sldl within the definition as a pre- 
liminary (hn ree. Tlie definition of “decree'’ implies that an order directing 
accounis is sepa.ra))lc froju th<i rest of the decree adjudicating on the rights 
clainavl or the def(uic(‘s s(‘,t up in the suit, and therefore though a provisional 
d(‘cr(‘(‘, is aj:)})ealal)le.(l) An cmh'r deterjnining that a certain person is a partinu’, 
s(‘ttliMg the shar(‘.s of each of the partiuu’s in a bu{>incss and directing an account 
to be tak('n, is a decree and is ajipealable, and was held to be so appealable 
in a ])r(‘lijuinary stage or wdien a])pealing from the final decr(u*.(r)) But avIku’c. 
in a dec-]'e(; to take accounts an order was mad(i wiiich was a mere, matter ol 
proceed (ire and jiot a (juestion as to the rights of the ])ar(ies, such as an onler 
refusing to re(piire the defendants to give ins])ection of certain books, th(‘, order 
was lield not to ])e a cltvice or an order on a question relating to the ex<H;ution 
of a decree. (()) Moreover, the words “dimt///// an accoaxt to he lalccn^ were 
held to 1)C used in a precise and t(*chnical .sense. (7) Accordingly an order 
declaring that the defendants were liable to pay such sum as tlie (lov(;rnment 
Surv(‘yor jnight certify was held not to be a, d(^cr(‘e, as it neither came within 
these words nor was an adjudication which d(‘cided the suit. (8) The substitutimi 


(1) Dill lull (ioliil) KotT Rjulha Dul.iri 

Koor, lU ('. F. R. (I8U2); followi'd 

Ruloiaiii Dey r. Ram ('lunnlra l>cy, 211 ('. 27U 
(IHU.i). ^riiia latter niwc is uvenuletl on the 
point w'lictlicr tho prcliinimvry order can lie 
(jUcstioiK'd for the liist time in the appeal 
from th(' liiiiil decree by Khadem llo,ss«‘in r. 
Kmdad Hossein, 2!> 758 (1901), ^^hieh 

decides th.‘ ijiiestioii in the uflirniative. But 
see now ». 97. 

(2) do^iodisliury Debea r. Kailush (tlnuidni, 
Ivahiiy, 24 C. 725 ( 1897) ; it i,s an order niad<- 
in fiiither proceedings in the suit befor(‘ tinal 
decree, and not an order in executuai of de- 
cn*'*, il)., at p. 7119. 

(11) Jbswa Nath Cbuki r. Beni Kanta Dutta, 
2)1 r. 40(5, 409 (J89(5). As to the earlier law, 
is('e Sreonatli Roy r. Radhanath Mooki'rjee, 
9 (J. 773 (18821 ; Rustoniji v. Kessowji, .*> 
B. 1(51 (1 878). An omission to appeal against 
the nielimiiiarv order was held not to debar 


tb<‘ paity from (piestiuiung it on appeal from 
the iinal dec ree ; Khadem llos.sein e. Kmdad 
Hossmn, 29 ('. 758; s. e., 5 ('. W. N. (>I7 
(1901). But as to ap]ieal see now sect. 97. 
As 1o tiu' nature of a deeree tor aeiounl , sec 
Bhup Indar e. Bijai Baliadiir, 2)1 A. at p. 15(5 
(1900). 

(4) Knslinasami Ayyaiigar r. Kajagot>ula 
Ayyangar, 18*M. 73, 87 (1891il. 

(5) Biswa Nath OhaUi r. Beni Kanta 
Dutta, supra ; approved in Khadem Uossoiu 
V. J^hndad IJossein, 29 0. 758, supra, over- 
ruling Boloram Dey v. Bam (Iniiidra Dey, 
23 (’-. 279 (1885). See Raliimbhoy llabih- 
bhoy V. 'I’urner, IS 1. A. (5 (1890) ; s. e., 15 B. 
155 ; but see now Beet. 97. 

((5) Rustomji v. Kessow ji, 8 B. 287 (1884). 

(7) Coveiji Liuldlia v. Morarji Punja, 
9 B. 183, 195 (1885). 

(8) Ib. 
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)f tiie vvi>i“(ls|‘ ciittrhfslbi'hf rldrifniucn " for “ dfcidt's " does nof a|)|)ear to elTect 
my cliaiijm', ii* tlie law as above stilted. 

^‘The rights of the parties." Tlie last (‘ode uscmI tlie words ‘‘re//// 
iaimcd or defence set ?//>.” Thore eaa, wo tliink, be little dfiidii lliat wiiiit 
h(j Legislature orii^imilly meant by these words to refer to, wiwe riglits of n 
lubstaJitive as distinguished fioiu rights of a merely jn'oeessuiil eluiracter. 
In other words, that, ♦a decree was, so far as the right (•laim(‘d, an adjudication 
)ii the merits (that is, tlie right, to recover ]an<!, money, etc., claimed in the 
aiit), and so far as the. defenc,e set up, an jidjudication on the defence wliicli 
night be grounded either on the merits, using that term in its geiuTalb' iicei-fited 
icnse, or on some point of law affecting tlie merits, sueh as limitation. The 
‘ontraiy construction, (1) namely, that the right might be one mer<‘ly of iirocedure, 
ipjieared to lie negat.ived both bv the general language of tlie section a.nd by the 
•ircumstan(‘(‘ that if it were correct tlu’re could not be any occasion for 
^pecitically making an order rejecting a. fdaini, a. decree, as such an order directly 
tivolves an adjudication against tlui plaintiff’s rigid, lo proceed witli the suit 
IS lu'ought by him (2) • 

'rii(‘ view' here contended for has fieen (*.\pressly ado[)tcd or aj^plii'il in 
-ievi'ral cases. Jn an early (usc Wilson and Field, X)., w'erc disposed to liold 
[hat a. di'ci'ec must lie an expression of oj)inion tipon the rights of tlie jmrties, 
ind therefore*, tiic dismissal of a suit on a ground w'liolly apart from tlie merits 
:)f the case*, such as a dismissal under se*ct. 97 (now 0. IX. r. 2) for non-servie-o 
[)f suiiimenis, was ne>t a. decree. (.*1) It has licen lii'ld tliat a. eiecision 
under see-t. .5 eif the (!emrt Fees Act is not a de‘cree, and that tin* right obtained 
or defe'uce* set up must be a rigid or defence set up in the suit or append, and 
imt a light to have* tlie* suit or appeal lieaird on a particular stamp e>r tlie plaint 
or the* jiu'moranelum eif ajipeal rejeeded em account of the stamp. (1) Similarly 
it has i)(*im lie-lel by the Allahabad Jligli (y0urt,(e5) and was foriiK'rly held by 
tlie ([jihutta Ifieh Court, (b) that Ibe order of dismissal e>f an appe'al uneler 
S(*ct,. 551) (now 0. XLI. r. 17) is nejt a deicre**. It w'as obse‘rved by the Court 
in the first of the Calcuttii cases cited that such an order was not “/Ac 
f'oniial c.( prrs.sioii- of an adjudicalifm upon a right duijucd f that through the*. 


(1) (‘untended fur in IlnUni tthund, ir>, 
1 (). 

(2) The explaiiution, it., 1(1, that tliis may 
hav> been exj^'essly pr()vhlcd»fur fx ranlda, 
does nut seem to us to liav(; nuieh force. 

(3) liuekliy ('hum (diowdhry v. l^udur- 
ruuissa, 9 ( t (>27 (1 S82) ; but se-o eoniment on 
this ease in Maharaj Adhiraj IMansingji v. 
Mehta Harihariam Nashariam, 19 B. at p. 
308 ( 1 894), r<>ferred to 'pod. Treviously it had 
been liold that a decision directing a penalty 
to be ('nforeed under the Stamp Act was not 
appealabh' as a decree, as it could not be 
said to affect the' merits of the ease or juris- 
diction of the' Cemrt : yonaka ('how'elhrain v. 
bhe)ol)unjoy IShaha, 5 C. 311 (1879). 


(4) Balkaran Bai v. (jJobind Nath Tewari, 
12 A, 129, 15(> ; F. B. ( 1 890), but a distinction 
must ho drawn aceoreling to the decisions of 
the other High Couits betw^ee'.n a question 
“ relating to valuation ’’ and a rpiestion as to 
tho clause under which valuation is to bo 
made. In the latter case there is an appeal : 
I)ada V. Nagesh, 23 B. 48G (1898). 

(5) Mukhi e. Fakir, 3 A. 382 (1880); 
Mansah Ali v. Nihal Chanel, 15 A. 359 
(1893). 

(0) Jagarnafch Singh v. Biidhan, 23 (J. 115 
(1895) ; Anwar Ah v. Jaffir Ali, ib., 827 ; dh 
in Tail Narain Singh v, Mahomed Bafuiddin, 
28 (‘. 81 (1900) (dismissal for default in 
execution). 
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(lefault Ihf a])j)(‘llaii1 liail ralluT lost his riglii to obtain tlie a(J‘j udicatioii of 
liis rij^ht (liina'd in ttin procmliugs or suit; that tlie mere righl to be hoard 
did n(»t, (‘OHIO witliin the <lofinition of a decree. It was, however, ]ield by one 
of tJie Judges of the Bond)ay High Court, (1) and jiiore recently by a Full Bencli 
of t-he (ialcutta High Court (2) (Pririsep, J., dissenting), that such an order 
is a diicree on t.jie ground as stated by the Bombay High Court that it is an 
adjudication adverse to the appellant's riglit to have his appeal heard and 
it decides tlu^ aj)peal. in tlie last ease it was argued with, as it is submitted, 
considerable force that the word “right” jneans a. substantial right arising 
out of t he merits (d the ease ; that the juxtaposition of the words “ right claimed ” 
and “defence s(‘t up ” showed that, the right assert'd or sought to be enforced 
meant tlie righl asserted or sought to be enforced in tlie suit or appeal. It must 
hav(‘ some connection with the relief sought, and therefore with tlie merits of 
tlie case, and does not connote the processual rigid of a party to be lieard, wliicli 
is ancillary to the enforcement of the substantixe right claimed in the suit or 
apjieal it sell. It was further argued that the words “ dideiice set. up” cannot 
mean tin', mere opposition by a <lefendant or resppndiud to his arlversary being 
heard, but must mean an answer to the relief sought. There must lx* an adjudi- 
cation of right, and in th(‘ ease of a dismissal for default the (burt declines to 
adjudicate and does not enter int(» the nierits of the case. TJiese contentions 
wer(‘ overi’uled by the majority of the Court. (3) JTeviously, moreover, it 
had been lield l>y the Calcutta, (4) the Allahabad (ri) and Madras (6) High Courts, 
that the analogous case of the dismissal of a suit under sect. 102 (now 0. IX. 
r. 8) was not a decree. On the other hand, it has Ixuni held that an order under 
sect. 381 (now 0. XXV. r. 2), dismissing a suit for failure to furnisJi security 
for costs, is a decree notwithstanding that the riglit adjudicated upon in the 
order under sect. 381 is the plaintiff's right to sue and not the right which he, 
claims in tlie suit . (7) On the other hand, an order rejecting an appeal under 
sect, bit) (now 0. XLl. r. 10) for failuri' to furnish security has been liold not 
to be a decree, (8) the Court observing that the adjudication must be on a right 

(1) Ramchaiulra J’anduraiig Naik v. (4) Amrito Lai Mukliorjcc v. Ram Chatidi’a 
Madhar Puruahottam Naik. Jl) B. 23 (1891). Roy, 29 (t 90 (1901); it may, however, 

(2) Radha Nath Singh v. Chandi (’hum ho oonkmded that, as thia ease ajipears to 

Singh, 7 (t W. N. 480 (1903), when; th** case have proeeeded upon tin; two eases ovi^rniled 
is better reported than in 30 (’. (iOO, and eases h}. the last-mentioned Full Bciidi case, it 
there cited ; I'et erred U) in (loslo Btdiary also is impliedly dissented from. But see 
Sardar r. Hari Mohan Adak, 8 C. W. N. 313 also (’hand KAur v. l^artab Singh, 10 (.’. 98, 
(1903), in which it was held that an order in which the ITivy C’ounciHicld that the 
imdi'r s. 102 of the former Code dismis,sing a dismissal of a suit in terms of s. 102 of the 
suit was as much a decree as an order under former (!ode dkl nf»t operate as res judicata. 
an^ other seethni deciding a suit. (5) Mansah Ali v. Nihal (liand, 15 A. 369 

(3) The grounds given by tlie referring (1893). 

judgment wore that the order w'as tlu‘ e.\- ((>) (Jilkinson v. Subrainania Ayyar, 22 

pression of an adjudication whieh was formal, M. 221 (1898): Romayya v. Suhbamina, 20 

and v'hieh decided the appeal. The question, M. 599, at p. 001 ( 1903). 

however, remains was it a formal decisive (7) Williams v. Brown, 8 A. 108 (1886) ; 

adjudication of a “ right ” in the srmse in but see next ease. 

whieh that word is used in the section ? Sec (8) Lekha v. Bhauna, 18 A. 101 (1896). 

pp. 488, 489, 7 (.'. W‘ N, 
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(.‘laiiucxl or iLifoncii si;t up. And it. luis rerontly been jield by llic (JalniUa High 
Court that a* order lor seeurity in stay of exeeutiou is no1 a decj’ec wiihin tlie 
meaning of this section because it does not determine t!u‘ riglits of tlie parties. (1) 
It has also been lield that an order rejecting an apjdicalion for p(*rinission 1o 
sue as a pauper a'^d siriking the case olT the Court's file was a (l(‘cj'ee, as ijic 
matter disposed of was in fact whether the plaintift liad a rigid io institute 
the suit, and the effect of tl»o order was to negativ(‘ that right and to strike 
the case off the file. (2) Here again the, jnatter has been suljject of dissent, it 
being subsequently Jield that no appeal will lie from an ordiT rejeeting an 
applieation for leave to appeal in forma paupeuis, the ground Ixhng that it- 
was not an adjudication deciding a right claimed in a suit.fo) (bi the oilier 
hand, an ordcT made iindi'r S(‘ct. 366 (now O. XXI f. r. 3) that- a suit do abate 
has been jield to be virtually a decree, though it is a question to lie deteiniincd 
l)(‘for<‘, the suit or appeal is lieard on the merits, on iJie ground that it disposes 
of the plainiiirs ehiini as completely as if the suit had beim dismissed. (1) Tliis 
decision again has been dissented from liy Ihe Allahabad High (*oLirl.(o) 4’he 
Allahabad High Court has in one ease (6) liehl that an ordei’ giving l(’a.v(‘, to 
withdraw a suit under sect. 373, or 373 and 582 (now O. XXI 11. r. J , and sind . lt)7), 
is a decree ; but subscKpicntly t hat Court (7) and the Homlmy (8) a iid (lalciitia (h) 
High Courts have held that such an order is not a decree on ihe groiuuL that it 
does not express any adjudication on the thing claimed, hut h'aves all issues 
ill tJie suit undetermined and relegates the parties to the position they occupied 
before the suit was filed. Wliere the A]>p(‘ila1e Court passed an ordiu- diri'cting 
ihe (*ise, to be sent back to the original Court, with orders to pass a formal decree 
in accordance witli tlie award of an arbitrator, it was held that tlu* order was 
a decree as the matt(‘r w'as before tlie Appellate Court on the merits and the order 
was intended to finally dispose of the, matter. (10) In the under-mentioned 
ease fi jierson claimed to appear in a suit as guardian. Th(^ Court decided 
that he Jiad not got that right, and it was held, per Tyrrell, J., that that order 
decided Ids position in the suit., tlial llie order was a decree and that an appeal 


(1) Sarasvvati Bannaiiia r. (Jolap Das 
Harman, 41 (\ ISO (1911); and soo Dcoki 
Nandan Singh v. Hansi Singh, 14 (!. L. .1. 

(1911). 

(2) Baldeo v. (hda Kuar, 9 A. 129 
(188(1). 

(3) Socrct^ry of State 21 A. 133 

(1898). 

(4) Bhikaji Ramehaiidra v. Purshotain, 10 
H. 220 (1885), followed in Suhbayya v. 
Saiiiinadayyar, 18 M. 49(5 (1895), which also 
deals with s. 3(57 of th<‘ former (lode. 

(5) Hamida Bibi r, Ali lluscn Khan, 17 
A. 172 (1895). 

(t>) Ganga Ham v. Data Bam, 8 A. 82 
(1885). The contrary had been previously 
held in Kalian Singh v. Lekhraj Singh, (i A. 
lilt (1884). 

(7) Jagdiah Chaudhri v. Tulshi Chaudhri, 


10 A. 19 (1893) ; Geiida Mai c. Birbhu 1^1, 71 
A. 97 (1895) [per car. “ it does not adjudicate 
on any right claimed or decide, the suit ; it 
decides nothing as to the merits ’J- 

(8) Patloji V. Ganu, 15 B. 370, 373 
(1890). 

(9) Jogodindro Nath v. Sarut Sunduri, 18 
C. 322, 323 (1891) [rof. to Ramakissoor v. 
Suranga, 21 M. 421 (1898)]; Syed Ahul 
Hasan v. Kashi Sahu, 4 (,l. W. N. 41 (1899) ; 
s. c., 27 G. 302 ; if, however, such an order is 
appeahid from, and the lower Appellate ('ourt 
sets aside the order and dismisses the suit, 
then the order of tlui lower Appellatti Gourt 
is a decree : Abdul Hossein v. Kari Sahu, 27 
A. 302 (1899). 

(10) Bhugwan Doss Marwari v. Nund £iall 
Sein, 12 C. 173, 170 (1885). 
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iiiiglit lia^o been ])r<ifeiT{‘(l.(l) In a recent (-asc in tlio Bombay High Court it 
was said tliat in applying this (hdinition of decree it will be founfl that in the 
ropor(.(*d cases in that Court the rigid s of the parties with regard to the matter 
in controversy liave been taken to mean general rights (suclias rights in relation 
to status, jurisdiction, limitation and frame of suit) which if decided must have a 
gc'iieral cthict on the proceedings. (2) 

Where the plaintilT failed to r(‘ply to interj’ogatories and the Court dismissed 
\\n) suit, under sect. 136 (now 0. XL r. 21), it was contended that the order of 
<lismissal was not a decree as it did not adjudicate on the merits of tlie right 
claimed. But this contention was ovemiled and the view adopted that when 
the ])J()cetlur(‘ of the Ctnirt finally disposes of the suit it is a decree. (3) 

It was obs(M’ved by Sargent, (h.)., in dealing with the objection that the 
ord(’r di<l not. adjudicate on the merits of the right claimed, that having regard 
lo the imiiKTous aiithoriti(*s the otlier ivay (namely, those treating as decr(;es 
orders not dealing with the merits), it was too late to re-open the question, 
although had it be,('n ms* miapa it must be admitted that thej’o was force in tJie 
aj'gument liased on the words of the section and also on the circumstance of 
ther(‘ being a special provision for an order rej(H*^tTng the, suit, and tJiat where 
the procedure of the Court (inally disposes of the suit it is a decree. (4) 

It appears to bo advisable to adopt an intiTpretation which affords a 
I’eady t(‘st to distinguish between decrees on the merits and merely process ual 
orders. If tliis is not done each case must l)c more or less empirically decided 
as and wjien it arises and on its peculiar circumstanc'cs. In sucli case 
the g(‘n(‘ral t(‘st would appear to be — “does tlu' order hnally dispo^.e of 
the suit i ’ It. jiiay be not(‘d in this connection that in the report ol 
the Seh^ct (\)mmittee (March 12, 11)03) on the Bill introduced in l)e(iembeJ“, 
1901, the Committee stated that they omitted the words restricting “(hH'.riuL’ ^ 
to adjudications “upon the merits,” as was proposed to be domi because they 
might be Jield to exclude filial decisions given wholly U])on questions of law. 
But as to tliis^it is perhaps siiHicient to point out that while a claim witJi merits 
in its ])0f)ular simse can be defeated by a defen(‘(‘, based upon a point, of law, 
siicJi as limitation, it can only succeed by virtue of a favourable adjudication 
on th(^ merits. The section, however, has since been expressly amended so 
as to exclude aHij order of dismissal for default. This appears to indicatii that 
the '^ rights of the farlics'^ referred to do not include mere pj'ocessual rights, 
and tliat to constitute a decree there must he an expression of opinion on the 
rights of the parties in the sense of an opinion upon the merits of the ease, that 
is on the right asserted in the suit or upon the defence* whether of kw or fact, 
set up to defend such alli‘g('d right. Moreover, a dismissal for default does not 
“ conclusively determine ” the right of the party against whom it is passed. 

Civil Court.” In the corresponding dcfmit ion in Act X. of 1877, the 

word “ civil,” which Avas introduced in the last C\)de, found no place. It has 
been held that a Civil ('Ourt does not include a Bevenue Court in the N. W. P., 


(1) Huldeo Has r. Ctohind Shankar, 7 A. (3) iMaliaraj Adhiraj Manaingji v. Mehta 

mi (J885). Harriharmin, R) B. 307 (1894). 

(2) Narayaii Balkriahna v. tJopal div (4) Maharaj Adhiraj Manaingji v. Mehta 

Hhatli, 38 H. 392 (1914). Harriharram, 19 H. 307 (1804). 
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and tlie torni “ decree ” irj t Juk Cod(*- does not include 1 he deci-ee of siiclui Court.(l) 
TJiougli tliJ words Court” have been now omitted, probably as \in- 

necessary, tlie definilioii of course only applies to such Courts. 

^‘In the suit.”'-“-VVjiere tlnu-e is no civil suit tliero is no decree', and in 
consequence ]io appeal. (2) No doubt there is authority for tlie vhnv lliat the 
term “suit’’ is a vi'ry extensive one,(.‘l) but tlie terju ought to be confined 
to such jiroceedings as \inder that description are directly dealt with by the 
Cod(‘, or sucii as by the operation of tlie particular Acts which regulate tJiem 
are treati'd as suits. (4) The term “ suit " has not been defined for the purjioscs 
('f the (hde-fo) The conjunction of th<‘. words “suit or appeal” in the last 
Code appeared to show that appeals, which are often considered a stage of the 
suit, are not to be deemed to fall within it. The section now refers to suit only. 
The word is wid(' (‘iiough to covin* (‘very proc(‘,eding, Avhethor original or ap])ellate, 
terminable in such an adjudication (as is referred to in the first part of the clause), 
under this Code. 

The particular ordi'is nii'iitioin'd in the second clause of the last Code as 
constituting a decree did sAjyy way of addition and exception to the general 
(h'linition of that ti'rm in the iirsl clause. ((i) This, as has beem ])ointed out 4?) 
is })artieularly evident from the jiK'Hlion of orders passi'd in execution pro- 
('('('dings und('r sect. 214 of the last. (Vule, as they cannot be said in any sense 
to finally d(‘cid(' the suit or appi'al ; though an order rejecting a plaint may 
be said (o finally deti'riiiine, so far as tlie Court, which jnakes the order is con- 
eerm'd, that the suit as brought will not lie, and may liave been made a 
(b'cri'c on that ground. (8) The enumeration of orders was held to be ex- 
haustive, and not nu'ri'ly illustrative or explanatory. (1)) Though it i^aimot bo 
said that tlui ruh* was always strictly observed (vide 'post), analogy could not 
externl the t( 3 rm to any orchrs other than, though liJa*, those specifically 
mi'iit ioned. 

(a) Execution proceedings.- Unch'r the last Code, sect. (i47 (now sect. 
Ill) was field to show that applications for execution were not suits, but only 
proceedings in a suit, and appeals from orders on applications wi'ro dealt with 


(1) Oiikar Sail’ll v. Hhup Singh, lU A. 41H» 
(18t)4). 

(2) Miniikshi r. Swhraiiauiya, 11 M. 2fi 
(1889). Tli^s cl (h'cisioa under b. 5 of tlic 
(’ourt» Fees Act nut being a decree no app(*al 
li(‘s: Balkar.in Jiai v. (tobind Nath Tewari, 
12 A. 129, 159 (1890). 

(H) Venkata r. Vt'iikatavaiiia, 22 M. at p. 
257 ; and sec; Rhoojieiidro v. Baroda, 18 (h 
500,504(1891). 

(4) Watkins v. Fox, in fra, at p. 948. 'Pho 
g(^iieral power under sect. 9 to try all suits 
of a civil nature except those expressly or 
ini})li(‘dly barred does not involve a similar 
power to make declarations : Bai S. Vakiuba 
V. Thakoro Agarsinghi, 34 B. 070 (1910). 


(5) See Watkins v. Kox, 22 d. at ]). 948 
(1895). The third section of fh(' Limitation 
Act distinguislu's suils from apjx’als or 
applieatioiiH. 

(0) Hukm tJhand, 27, 28. 

(7) lb. 

(8) It is essentially dilTmi'iit from an order 
admitting a plaint, as such an order de- 
termines nothing, but is merely tin' first step 
towards putting the easi- in a shape for 
detennination : Justiei's of tlie Peace for , 
(/aleutta v. (Irh'iital (Jas Co., 8 B. L. K. 433 
(1872). 

(9) dovc'rji V. Morarji, 9 B. 183, 195 (188^) ; 
Dulhin Golab Koer v. Radha Dulari Koer, 
19 C. at p, 408 (1892). 
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ill sect. 5SH (now sod. lOt, (). XIjUI. r. l).(l) Orders jmssed in execution were 
expi'essly providcxl lor in the se(*ond clause of tlio section, the iirst clause of 
wliic.li rofcMTod to suits or apjx'als only. Under seel,. 48 (now sect. 26) of the 
(!ode a suit Jiiusl coiniuence with a plaint, and therefore a proceeding under 
sect. 24d (now sect. 47), though it is a proceeding in a suit, is not a 8uit.(2) 
Tlio com'S])o]i(ling words in the Oode of 1877 were, suit or other judicial 
provvvdiwjj' wiiicli last expression was held to include pr(»ceedings in execution. 
Hut JHov (‘xoculion proceedings are not suits, and an order thereon is not a 
decree' unless it de-terniines a. question within sect. 47. (‘1) 

[h) Insolvency proceedings. Insolvency proc(‘(‘dings undeu the fonner 
(Njeh' weie held to he j)ro(*eodiiigs in a suit. 41ius an order under sect. 358 
of tlu' forjiK'r Code, declaring an insolvent absolved from furtlier liability, was 
held to be a decrcT as linally deciding the suit; (4) but as has been pointed 
out, (.5) it is not easy to understand what was tJie suit decided by such order, 
as even ('xecution proceedings, thougli included in a, suit, are not themselves 
a suit. An a])])eal from such an order, (6) as well as froju an order refusing to 
decbiK^ a |>(‘rson al)Solved,(7) has been heard, Iplt ^^ithout any objection or 
afgunnmt . Tiie matter is now regulated )>y Act lif. of 1907. 

(c) Probate proceedings. (Vmtentious proceedings for th(‘ grant of 
)>rol»at(5 were li(4d to be a suit, as an order granting probate, thougli spoken 
of in tlie Iholtale Atd, as an order, is for the purposes of the (tode a decree, because, 
so far as tlie (\»urt granting the probate is concerned, it decides not ovjy a 
]*ight to iia,v(‘ the jiroliate granted, but also \]n\ defence set up against tlie grant. (8) 
This is t h(‘, la w' now. lint wdiere in an Administration suit the lirst Court recorded 
a finding on a substantial question of right between the parties and receivers, 
and tJie ])laintiif (without applying to have a formal decree drawn uj)) appealed • 
against tln^ finding on the ground that it w^as a decree, it was held that there was 
no formal dc'cree from which he could appeal. (9) 

(d) Arbitration proceedings.™ As regards tlu'sc proceedings the posi- 
tion under the former Code was this: — When an order for rifeence to arbitra- 
tion was made in a suit under sect. 508 (now clause 3, Sch. 11.), judgment was 
given on the award, and upon the judgment so given a decree followed under 
sect. 522 (now' clause 16 of same) ; but no appeal lay from such decree except 


(1) Venkata v. V<'nkatarama, 22 M. 266, 
268 (1898). In Ctokul Kristo v. Aukhil 
(Jhundcr, 1 G C. at p. 464 ( 1 889), it w-as held for 
the purpose there dealt with that suit inelvded 
proceedings taken to execute the decree. 

(2) V(‘nkata v. Venkatarama, 22 M. 26() 
( 1 898) . As regards proceedings under ss. 523, 
626, which liavt' been held in certain eases to 
be suits, this is because the applications aro 
directed to be numbered and registered as 
suits. See 'post. 

(3) Waraswati Barmania -v, Moti Bar- 
monya, 17 C. W. N. 1240 (1913). 


(4) Hukm ChAnd v. Robinsom 1894, P. B. 
No. 43, cited in Hukm Chand, Civ. Pr. Code, 
26. 

(5) Hukm Chand, Joe, cil. 

(G) Kura Mai v. Jalal-ud-din, 1886, P. R. 
No. 30, cited in Hukm (Jhand, 25. 

(7) Downes v. Richmond, 6 A. 258 (1883). 
This last ease may have l>een decided upon 
the old Code. 

(8) Uinrao Chand v. Bindrabun Chand, 
17 A. 475(1896). 

(9) Bai Divali v, Shah Vishnav, 34 B. 182 
(1909). 
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•so far as it was in excess of or not in accordance witli llie award. OrTlors iiialer 
sect. 514 superseding sucli an arbitration or under sect. 518 niorlifying such 
award were appealable under the provisions of sect. 588 of the forjuer Code. 
There was a difference of opinion in and between the Higli Courts wh(*thej‘ 
orders passed on an application under sect. 523 of the former Code to have 
an agreement for reference to arbitration, or under sect. 525 of the sjune 
Code to have an arbitration award, filed in (Vmrt were or Avere not decrees in 
a suit. The determination of this (juestion consideiubl)^ dejxmded upon 
the jiieaning to be given to ilni words in ])otli these sections— “ The applica- 
tion shall ))e in writing and shall ])o Jiumbered' and registered n.s* a etc., 

and whether an order of reference under sect. 523, or an older under sect. 525, 
was the formal expression of an adjudication upon a right claimed oi* defence 
set up which lirially decided the suit. In some cases the words cited were held 
to show that the proceeding was a suit ; in others it was considered that they 
were merely intended for administrative purposes. The- Allahabad High (\)urt 
held that neither proceedings under sects. 523(1) nor 525(2) w^ere suits, and 
the Mfidras High Court, on the contrary, Indd that, both proce(‘dings under 
sects. 523 (3) and 525 (1) werft^uits, a.nd th(‘ ord(‘rs made theremnder w(‘re decr(‘es 
and appealable. The Calcutta ami Bombay High Courts did not. deal with 
sect. 523, but the first, (^)iu't held that orders under sect. 525 W(;re decre<*s,(5) 
and the second (^ourt held that a proceeding under that swtion was not a Huii.,(()) 
Proceedings under the Land Acapiisition Act (1. of 18U4) are not suits. (7) It 
is a special Stat.utt* (uiacted to deal with sjieeial cases, and orders made under it 
a.r(‘- (*itside the ordinary e.ourse of the jiuisdietion of the Civil (h)urts, and it. 
gives no right of appeal to the Ihivy (\mncil.(8) Under this Act the High Court, 
is the ultimate umpire in a series of arbitration proceedings, and its aw^ard is 
mutlnu a decree, under this section nor a final judgment or ord(‘r wuthin the 
meaning of clause 39 of the Letters ]^atent.(9). Clause 16 of the second schedule 
(loLumines the eases in wLich only an appeal will lie from decuees or orders 
passed in arbitration proceedings. See that schedule and eas(‘s there; citeMl. 

(c) Miscellaneous proceedings not suits. — A final de'cision in a, mis- 
eelluneons proceeding was not, under the. last (!ode, a decree, though it. was 


(1) Daya Naiul v. Bakhta war tSiiigh, .5 A. 
P. B. (]883) ; contra, 8adik Ali Khan r. 

Imdad Ali Khan, 3 A. 280 (J880). 

(2) Bhola V. Gobind Layal^C A. 180, F. B. 
(1884) ; diat.'janki Tewari v. Gayan Tewari, 
3 A. 427 (1880) ; Kunji T^al v. Oiirga Prasad, 
32 A. 484 (1910). 

(3) Gowdu Magata v. Gowdu Bhagavaii, 
22 M. 299 (1898). 

(4) Ponnusami Mudali v. Maudi Sundara 
Madali, 27 M. 255, F. B. (1903) ; contra, 
Vikrama v. Kristnan Nambudri, 3 M. 68 
(1879). 

(5) Mahomed Wahiduddin v. Hakiman, 25 
C, ,757, F. B. (1898); contra, Sree Ram 
Chowdhry v, Donobundhoo Chowdhry, 7 C. 


490 (1881), which, however, was not referred 
to in the judgments in tlu; F. B. case. 

(0) Mohan v. Tiikaram, 21 H. 03 (1805), in 
which Farran, J., said that it was only hy an 
extension of the usual meaning of the term 
that an ai)plieation to file an award can b(f 
regarded as a suit, and that it is in truth 
an application to have legal t)poration given 
to a legal decision already arriv(‘d at by a 
Judge chosen by the parties. 

(7) Nobodeep Chunder v. Brojendra Lai 
Ray, 7 G. 400 (1881). 

(8) Rangoon Botatoung Co. v. Collectf)r 
Rangoon ( P. G.), 40 C. 21 (1912). 

(9) SiKH-ial Officer Salsette Building 
Sites V. Dosabhai Bezonji, 37 B. 600 (1912). 
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held (1) io he so under the (^ode. of 1851). A seltlemout euse uudei\see(/. 104: (2) 
of tlui Bengal TiUianey Act. before it was juodilied hy Act HI. ol 1808, B. C., 
was lield not io be a suit.(2) ProeecHliiigs ('ontemplaled by sect. 27, 
Act VI 11. of 1855, Madras, are suiumary, and an order passed in tliein cannot, 
it was licid, 1)(‘ said to have decided a suit or appeal and was tliendore not a 
dccT(a\(,‘)) An order under the Indian Trusts Act, refusing to remove a 
trustee, has becm held not to be a decree. (4) An order n 2 )pointlng a person 
a nieinl)(5r of a committee, under send,. 10 of the Religious Endowinents Act, 
18G.‘b has bciui hebl by tlie Privy (!oiuicil n(»t to be a d(‘(‘iee for the purposes 
of sect. 540 (now s(Md<. 1)(>) ; their Jjordsliips obsiTving that “/Acre iras vo ciril 
suit res peel i till the appointment (5) An order reiusiiig (0) or granting (7) 
leave to su(‘, under the Religious Fbidowments Act is not a d(‘crt‘e nor is an 
or(j(‘i‘ passed on a. contempt (d‘ (!ourt.(8) Then* a})p(^ars to )k^ no change 
in this re,s 2 )ect. 

Rejection of a plaint. -An order rejecting a plaint is a, decrees wluit- 
('v<*r mav be* tlie grounels, or abs(‘nce of grounds, bn' that ord(*r. In (‘.v(‘ry case 
a.n order falling within sect. 54 (now (). Vfl. r. b!) is a tb'cii'e (11) The* words 
an*, howev'cr, not limit(*d to the. cases ])rovid(*(T for in ses'ts. 5:1 aJid 51 (now 
0. ^'l. r. 17, 0. Vir. r. 11), />o.v^.(l0) Nor (bx's ij. tnaJo* any dilTere'nce that 
rej(',clion may be: due to a jnisapplication ol tin* rules ol the. (^)di* or ])ra(*- 
ti‘'e.(iJ) So not onlv is an ord(‘r rejecting a ])laint on tin* ground that it is 
insuilicieutly s1ajnped(12) a <b*cree, but also an order given on tin* groundthat 
the ])laint.itTs iire minors. (1*1) .'\nd or<l(‘rs which are. substanl ially in (‘beet orders 

r<*jtv'ting plaints have be<‘n h(*ld to be* de‘cre‘e*s ; as a,n oreler returning a. })lain1 
feer including e*ause*s eif actieni which cenild ne»t be je)ine‘d witlie)ut h'.ive* ol the* 
Court ; (14) or an oreb'f unde*!* s(*e‘t. .‘I’ll (now (). XXI. r. DD) re'fusing to nuiube*!' 
anel re*gist(*r a. claim as a. suit, which is of the* same* elTect as a. refusal to re*giste‘r * 


(1) Ueasiit lloHseiii r. Ibveljce* Ab(l<ie>llah, 
2 1. A. 221 (lS7li). 

(2) Uinulhya Thalvur v. Vernielli Singh, 

2:> (*. at ]). 721) (ISDU). VroeetHliugs iineln 
.sH. St [dogliim Mollah r. l{ain<‘shin*, IS C. 
27l(lSi)l); I’rar^ .Mohan Miik<*rji e. Itaioela 
Chnni Clnie kerhiiUi, Jl) ('. 485 (181)2)] and 
1)11 of the sjiine Act f Hossain Bnx r. Mntook- 
dhureei J.all, 14 312 (1887)] are, not suits. 

An order under s. 37, Aet VI 11. of 1851), was 
held to he a eleeree : Brojendro (V)oinai’ R(*v 

Krishna ('oonuir (those, 7 (\ 584 (1881). 

(3) IVrumal v. Kajagopala, 13 .M. 248 
(1801)). 

(4) Nathu Wilson r. McAfee, l!) A. 131 

(isyei). 

(5) Minakshi v. Snbrainanya, 14 1. A. KiO 
(1887;; S.C., 11 M. 25. 

^ (5) Ka/.eiu Ali v. Azim Ali Khan, 18 (’. 
382 (181)1). 

(7) Mozatfer All i’. Hedayet Hosain, 34 C. 
584 (11)07). 


(8) (Joda Ram e. Sara] Mai, 27 A. 380 

(11)04). 

(0) IMahainmad Sa,dik e'.»]\laliamin.Ml .la.n, 
II A. 1)1,1)3(1888). 

(10) Beni Rani Bliatt r. Ram bal Dliakii, 
1.3 d. ISO (1885). 

(11) See last case in whieli the' asaal eoiirso 
woulei have been tf) snsja'iiel jeroei'i'elings [se'e* 
Kattonbai r. dhabildas, 13 B. 7, 11 (1888)], 
and Bandhan ^ingh v. Sollin,^8 A. 191, in 
whk'h s. 44, r. (a) of tlie last Code' was mis* 
a])j>lied. 

(12) Ajoodhya Pi'rshad r. dunga Re'ivshad, 
(I d. 241) (1880); ref. Muhammad Madik i\ 
-Muhammad Jan, 1 1 A. 1)1, 03 (1888). 

(13) Beni Ram Bluett e. Ram Lai Dhiikri, 
snpiu. 

(14) Bandhan Singh Seilhu, S A. 101 
(1885). As to return for presentation to 
projK'r (’ourt, see Kalian Das r. Kawal tSingh, 
1 A. 520(1878). 
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a plaint, ou in otlior words, aiiiouiits In l!»o rojoclion of a ])l:rml.(l) 

An ordtn* rmisinp; to ont(‘rtain a suit lu'caiiso llie seel ion (»j I lie law 
to wliicli it related was not cited in the plaint, was held under the (^xle 
of 185!) to be a judgment. Tlie (Nmrt pointed out that such an order ouii^ht to 
slate whether the 'uit was dismissed or tho plaint rejected, and uiuh'r what, 
sections respectiv(dy.(2) An ordin- rejectinj^ an appeal stands on the same 
foot ini'. An order riijectinj' a jilaint is a diyna*, and hy sect. 552 (now 
0. XXXVir. r. 2) of the ('ode the jirovisions tluM'einbefore contaiiUMl ar(‘ made 
to apply to appeals, so far as such provisions are applicable*. An older tli(‘r(‘for<‘ 
rcjei tin^' or dismissinj*; an appeal is a derree of the Appellate Court under the 
terms of the detinition.(5) In the (dde there is no separate jirovision which 
allows the Appellate (durt to '^re^ject ’’ a immiorandum of ajipeal on the i'round 
of its b(‘inn barred by limitation. Sect. 5^5 (now 0. XIJ. r. 5) is limitenl to 
cases in which tin* memorandum is not drawn up in the manner prescribed by 
the ('ode, and it is only by ap])lyini' sect. 5J (/') (now 0. \dr. r. 11), niuiaiis 
iiiiUandis (as provided by sect. 582, now S(*ct. 107, O. XXll. r. II), to ajipeals 
that tin* ('ode can be understood to make ])royision for ri'jection of ajipeiils as 
barri'd by limitation. iSi'ct. ^ »ftf tin* Limitation Act says that tin* appeal sliall 
be dismissisl. It is clear therefore that, such an order of dir-missal is a (h‘crec 
as it disposes of the app(‘al.(l) So an or(h*r dismissini^ an a])[)eal as being 
])resenl(‘d out. of lim(‘,(5) rej(*cting an ajiiieal as not. duly ])n‘S(‘nted, tlie 
vakaluliiamah being (‘X(‘cuted in favour of two vakils but acc(‘])ted only by 
one ; (()) or for (h'liciency of court-fee ; (7) an order r«‘jecting a nnmmrandiim 
of apjil^al on I he ground t.hat it contairud language disresjx'ct ful t(> the ('ourt of 
first inslauc(‘,(8) hav(‘ been held to be decrees. On the oth(‘r ha.nd, it has b(‘(‘n 
held that an ordi'r returning a m(‘niorandum of a])peal on the ground that, tlie 
valu(‘ of th(* suit was lawoiid the pecuniary limits of the ('ourt's jurisdiction 
IS not jrdecj‘(‘e, as it. did not decide but. r(‘fus(‘d to di'cidi* tin* a) >])(*a !.(!)) And 
an or(b*r returning a jilaint for ])resentation to the proper ('ourt is not a. 
d<‘eree.(l()) Where IIkmc is no a.])peal and no ajijiellate d<*cree there can lx* 
no second appi'al. Wlu're an a])p(*al jietition having be(‘n pr(*s(‘nted beai'ing 

(1) t'oniudro Del) liailoit, r. Itaiii Jiigo- (7) Rup Singh r. Muhliiuj Singli, 7 A. 

‘Ij.slovari Dahi, 1 1 ('. 234 (J8S(i) ; loll. (!<)])alii 8S7 {I8S2). An order <li.smj.*^sing an aj)]H'nl 

r. Fernandes, ](> M. J27 (1H<)2). in a Hiiit, for iion-yiayinent of the additional 

(2) Sheikh Colain Fhya c. lailla Doorga stamp duty whieli should have been paid in 

]>yal, 3 W. K., Act X., 17 (1S(»5). respect of tho yilaint and tho petition of ap- 

(3) Ciinga D^s l)ey r. Ranij#y l)('y, 12 C. peal, has been lield to bo a decree under tho 
30(1885). See Mathura IVlohun c. Am iruddi, general words of tho dolinition : Mtda Mai r. 

H C. W. N. 04 (1903), wliero an apjieal was llarbhay,P.R. No. 105(1884), eited in Hukm 
dismissed on the ground that no ap]){'Hl lay. ( ’hand, (!. P. C., p, 28. 

(4) (.lulab Rai r. Mangli J^al, 7 A. 42 (8) Zaniindar of Tuni v. Hennayya, 22 M. 

(1884) [foil., Ragliunath Copal v. Nilu 155 (18!)8). 

Nathaji, 9 B. 452*^1885)]. (9) Mahabir Ningh c. Bebari Lab 13 A. 320 

(5) lb. ; Cunga Das Doy v. Ram joy Doy, (1891). 

aupra ; Saminatha v. Venkatasubba, 27 M. 21 (10) Cliirmasami Pillai r. Karupyia Udayan, 

(1003); Rakhal i>. Ashutosh, 17 C!. W. N. 21 M. 234 (1890); [foil., Wahidullah t-., 
807 (1913). Kanhaya Ull, 25 A. 174 (1902)]; Dalip 

Ay) anna v. Nagabhoorhanani, Ki M. Singh ?>. Kundan Singh, 30 A. 68 (1913). 

285 (1892). 
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an insurticionf, ('.(niri-fec Rtamji was returned to tlie appellant and was 
presented a^^uin after tlie period of Uinitation, and tlie appeal was i efused, it was 
lield I hat no appeal lar.(l) 

“ The determination of any question within sect. 47 or sect 144.” 

— I’in^se are orders of tlie Court executing a decree determining any question 
relating to tin', exeeaition, discharge or satisfaction of the decree, provided that 
tliese (|ueslions a, rise between the parties to the suit in which the decree was 
passed or their ]('pr(‘sentatives ; and orders for restitution upon the variance 
or r(‘V(‘rsal of a d(‘cr<*,e. It is stated that the word “ within has been substituted 
f()i‘ nienlioned or referred to iii” with a view to bringing within the definition 
of deerei', orders against sureties (see sect. 145) and orders as to Court fees in 
paupiu- suits (s(‘e 0. XXXIII. r. 13), and thus providing for appeals therefrom. 
It has lieeri l ecently held that an ordiT on an application under 0. XXXIII. r. 12 
for payment under 0. XXXLV. r. 10 or 11 is .an order under sect. 47 and appeal- 
able accordingly. (2) 

The -Pi ivy Council (3) and tlie Court s in India (4) have held that a narrow 
const nut ion is not, to lie ])laccd upon the language of sect. 47 (formerly 
S(‘c,t. 244). The object, of that section is ithat. tlie Court having the 
piirlies alrcfidy before it should decide all questions relating to exec-ution, etc., 
jirising bei.vcen them in place of allowing one or the other of tliem to put his 
adversary to tlu' delay and cost of a separate suit in cases in which but 
for Ibis sertion it mlgiit be possible for him to do. In order to uffec-t tliis 
object completely without injustice to the jiarties an order under tliis seetion 
has been indiuled within the delinition of “ decTee so as to alh-’W an 
app(vnl.(5) It is of tlie utmost importance that all objections to execution 
sales should be disposed of as cheaply and as speexUly as possil)le.(fi) If 
where a proceeding is sought to be set aside, that prcK'eeding is one which relates 
to exec.ution, and if Ihe contest as to its validity is between the parties 
to the suit, the specific ground on wliich the proceeding is impeached, whetlier 
it l)t‘ fraud in the execution proceedings or other ground, is not material 
within the meaning of sect. 47.(7) The expression reUitiwf to execution, (de., 
in sxH't. 47, is wide and somewliai. vague, though perliaps necessarily so, and 
has caused som<* difticulty in several cases ; but once a case is lield to ('ome 
within these words, the law se«*nis plain enough.(8) The matter must, be deter- 
mined bv an order under sect. 47, and not by sejiarate suit, and such an order is 
a decrei*. and as such appealable. 

It was not, however, the intention of the Legislature to render all orders 
(i]Tes})ec,tive of their nature), made in relation to flie execution of a decree, 

(1) Veukatarayadu c. Ilaiigayya AppaKau, (4) Hira Lai (JhoBc v, Chundra Kanto 

21 M. 152 (1897), dist. and disffented from 0 hose, 26 C. 539, 541 (1899). 

in Mathura Mohan Pal v. Aminiddi Shilaloo, (5) Mohondro Narain Chaturaj v. Gupal 

8 (- W. N. 64 (1903), in which it was said Mundal, 17 C. 769, 773 (1890). 

that loo narrow a construction had been put (6) Prosunno Kumar Sanyal v. Kali Das 

upon the term ** dc’crec,” Sanyal, 19 C. 683, 689 (1892). 

(2) Secretary of State v. Narayan, 35 B. (7) Krishnan v, Arunachalam, 16 M. 447, 

*448, 450 (1911). 449 (1892). See s. 47, post. 

(3) Prosunno Kumar Sanyal v. Kali Das (8) Mohondro Narain Chaturaj v. Gopal 

Sanyal, 19 C. 683, 689 (1892). Mundal, 17 C. 769, 773 (1890). 
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“decrees,” and aa aucli appealable. (1) In llie tirat place the former delinition 
excluded malStcra specified in sect. 588.(2) As regards others, whotJier it be 
expedient to generalize on the question may be doubtful, though the test laid 
down by Banerji, J.,(3) would probably be found suflieient in most if not in 
ij^ll cases. (4) Bane^ii, J., held, in the ease referred to, (5) that it is not every 
order made in execution of a decree that comes within sect. 47 (formerly 
sect. 244). If that were so, every interlocutory order in an execution pro- 
ceeding, such as an order granting or refusing process for the examination of 
witnesses would be appealable ; and far great er latitude would be given o£ 
appealing against orders in such proceedings than is allowed us against orders 
made in suits before decree— a thing whidi could hardly have been intended.* 
An order in execution proceedings can come under that section only when it 
determines some question relating to the rights and liabilities of j)arties with 
reference to the relief granted by the decree ; not when it deterjiiines merely 
an incidental question as to whether the ])roceedings are to be conducted in 
a certain way. The language of sect. 47, which enacts that certain questions 

shall be (bier mined hj an order of the Court cxeciilinif the decree and not 
by separate suit ” clearly indicates that the i[ueslions contemplated by the 
section must be of a nature such that it is possible to suppose that but for the 
section they could have formed the subject of deterjnination by a. sepaJ’ate 
suit. But a question of an incidental character (uin never coaiie under that 
description and an order determining such a. question cannot therefore be a 
decree as defined in sect. 2. But however it may be as to the test suggested, 
when the effect of an order is to determine the rights of a party with respect 
to a matter material to the due execution of the d(HTe(‘, such order is a 
“decree,” and there is an appeal. (G) Thus it has been held that an order for 
distribution l)y the Court is a decree under this section read with scctioji 47.(7) 
(leiK'ra^ly it may be said that all orders passed in exexmtion proceedings relating 
to the right of a person to execute a decree or the liability of a person to satisfy 
the same,, or to stay of execution, relate to the execution of the decree, and are 
“ decrees ” within this section. The matter is one which can be more con- 
veniently dealt with under section 47, to the notes of which section reference 
sliould be made. No appeal lies fi'oni tlie order as distinguished from the decree 
of an Assistant Collector of the first c.lass.(8) 

(1) Rajah KaincHSUT Rroshad Naiuin Hari Mohan Adak, S C’. W. 1315 (lUUJq. 

Singh V. lUi Sham Kimii', 8 C. V^^ N, 257, (3) In Jogodiahury Debca Kailash 

20J (ll)Ol). ^ * (^hundiu Lahiry, 24 C. 725, 73{) (1897), 

(2) This section specifics a large number vide post, 

of ordeis from which appeals lie, including (4) Rajah Ramessur Pioshad v. Rai Sharu 
many made in execution proceedings, but not Krissir, supra. 

including other orders which are, however, (5) JogodishuryLebeac. Kailash Chundra 
decrees within the meaning of s. 2. See Lahiry, 24 (’. at pp. 739, 740 (1897) 

Bhup Indar v. Bijai Bahadur, 23 A. 152, 157 (0) Rajah Ramessur Proshad v. Rai Sharu 

(1900) ; Laklismi c. Maru Devi (1914), 37 M. Krissir, 8 i\ W. N. at pp. 201, 262 (1901). 

29 ; Venkata Giri Ayyar v. Sadagopacliariar (7) Benodo v. Harish, 15 W.N.783 (1910). 

(1904), 14 M. L. J. 369. Orders specified (8) Zohra v. Manga Lai, 28 A. 753 (1900) 

mean ordem in terms referred to by s. 588 (Agra Tenancy Act) ; Karan Pal v, Bhima 
of the former Code : Gusto Behaiy JSardar v. Mai, 32 A. 373 (1910). 
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Under tlic Code it was lield tliat the definition of “order/’ given in 
Kub-ehiuse Id, could not be used for tlu^ purpose of defining the \i'ord “ order ’’ 
in file pjevious part of the section, because it expressly excluded everything 
in that part.(l) 

Preliminary decree. -* fSee note on “ Conclusively ddennines.'^ 

“ Dismissal for default.”— See note on “ The riyhls of the parties'" 

“Decree-holder” and “ judgment-debtor.”-— The second term means 
only any person against whom an order has been made, and there is now a 
rel’er<‘nce in the definition to the order being capable of execution. The 
'transfer of a judgment -debtor’s liability is not recognized, except to a very 
limit('d extent, in case of his death, to his legal representative (see sect. 50, 
forjuerly sect. 231, post). On the other hand, a decTce-holder may assign his 
I'ight lUKhu* the decre(‘, or such transfer may be affected by op(*ralion of law. 
The words “and includes any person to whom such decree or order is trans- 
ferred,” have now been oniitted. It was held with regard to tin* former defini- 
t ion that it must not be applied where it was repugnant to tin* coTitext. Tlui 
only rul(‘, it was lield, which would harmonize this section, and tlie pros isions 
relating to the execution of assigned decrees, was that an assignee under an 
oral assignjneiit lias, as such, no locus standi at all to apply for execution, but 
that as r('gards an assignee in writing or by <)peration of law the (V)urL 
has a discretion whether to recognize such assignment or not. (2) The definition 
was held to iiu'lude a person to whom a share of a decree is transferred. (3) JS^ot- 
withstanding the omission tlu^ law is now the same. The r(‘pr(‘sentativv of a 
judgment -debt or was held to be a judgment -debt or within tlu' meaning of 
sect. 25^, now^ 0. XXL r. 2, posi.(i) 

Undei’ the, Oeneral Clauses Act, (5) the. word “person.” unless there is 
anything repugnant in the context, includes “any company or assoiialion or 
body of individuals, wiiether incorporated or not.” In Admiralty proceedings 
iu rem a vessel is deemed invested with a personality, and the (‘X])ression “ defen- 
dant ” in 0. 1. rr. 3 and 4 (foniu‘rly sect. 28), post, includes a vessel. (b) And if a 
vessel can be a. defendant, it may be a judgment -debt or. 

“District Court,”-— This section is one of those w4iich, by sect. J, are 
excluded from consideration w'hen dealing with a question in a Sclu'iluhal 
District (7) to which the Code has not been ext^mded. In some of these 
districts the District Judge is designated Deputy-Commissioner, but in Ciiota 
Nagpur the Cburt of the Judicial (V)mmis,sioner, an^i not that of a Deputy- 
Commissioner, is the Jh'incipal Civil CVmrt of original juriscfiction, and 
therefore the District Coiu't.(8) In the other provinces the Court of the 

(1) Itchaiy Lul J^uiulit i\ Kcdar Natli (5) X. uf 1897, ». 3 (41). 

Mullick, 18 C at p. 72 (1891). (6) Bombay ami Persia 1. M. (V>. /'. 

(2) Parvata v. Digambar, 15 B. 307 (1890). Shci)herd, 12 B. 237, 241 (1887). 

{See O. XXI. r. 10, fod. (7) Kam Ratan v, Lalta Prasad, 17 A. 483 

(3) Gyamone(‘ r. Radba Roiiion, 5 V. 592 (1895). 

(1879). (8) Joyiiarain 8ingh c. Mudliuo Sudan 

(4) Panduruuga Mudaliar v. Vythilinga Singh, 10 C. 13 (1888). 

Reddi, 30 M. 537 (1907). 
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.District Jiid^c is the principal Chvil Court, except in tl\e. Jh'esidency towns, 
in wliic.h the ifi^h Courts on tlieir original side are sucli Courts. S*H‘ as to tlio 
definition of "‘District Judge” and “High Court,” Act X. of 18^)7 (Ceneral 
Clauses). The definitions apply, however, only “unless there is anything 
repugnant in the subject or ('ontext,'’ so that in construing the term in any 
particular Act the particular provisions of that Act will have to be taken into 
consideration. The concluding words “every Court, etc.,” of the former 
definition have been re-enacted in sect. 3. The words “ every (Vnirt ” rider 
to the Courts governed by this Code. Under sect. 8, post, tliis section does 
not apply to Presidency Small (Viuse. Courts, and those (iuirts are not 
included in the words “ (‘very Court of Small Causes,” but such Courts are 
subordinati' to the High ('Ourt und(‘r the provisions of their Acts and the C'hart(‘rs 
of the High Court. (1) 

Foreign Court Foreign judgment.”- The words “ not having 
authonhj in British India'' W(U‘e inserted to exclude the Judicial Committ(‘e of 
the Privy Council from the definition. The other English Courts are, with 
regard to the Courts in India, as mucii Foreign (Vmrts as the Courts of France 
o]' of any other foreign count r\*.(2) So also are the Courts in the Native States 
in India, (3) in (Vyloii and the Colonies. As r(*gards (Courts situate Ixiyond the 
limits of British India and established by the (Jovernor-Ceneral in (Council, 
see sect. 13, post. On account of the extiuision in the delinition of “ British 
India ” the. number of such Courts will not be so large as before, but the Courts 
in Besidency Bazaars and in British cantonments iji Native*. State's will aiford 
tin*, juost ordinary instances of (hurts which though outside British India are 
not foreign (Jourts.(4) This definition of “ lAu’i'ign (hurt ” is for the purpose of 
this Code ojdy, and does not avail to extend the. jurisdiction of the High Court 
so as to enable it to restrain suits pending in (hurts which are outside its juris- 
diction under the Charter. (5) As to for(‘ign judgnwnits, see scjcts. 13, 14, post. 

“Government pleader.” — See (J. XXXlll. it. 0, 7, b, and O. XXVIl. 
IT. 4, -5, (1, 8, post, which deal with functions imposed by the (hde on Covernm(*nt 
Pleadeis. As to the definition of “ Local Cov(*rnmcnt,” see. sect. 3 (20), Act X. 
of 1897. Th(^ woj'ds italicized have been added to meet a practical difficulty 
said to liave betui exfierienced on occasions when it is nt*cessary for the Govern- 
ment Pleader to appoint anotluT pleader to conduct the case. 

“Judge.” This definition is diifere.nt from that contained in sect. 19 of 
the Penal ('ode, as tlie re^uireJiK'iits of the (hvil and Criminal law arc distinct. 
“ Officer,” b’f coursi*, includes “ ofHcers,” as in the case of two or mori; Judges 
constituting a Bijneh. The term “Court” is not defined. (ti) Where a Court 

(1) Inrc Pleatleis of the High (.hurt, 8 B. (3) Bikrama 8mgh w. Bir 8ingh (1888), 
105, at pp, 135, 147 (1883). Ab to appeals P. R. No. 191, cited in Hukm Chanel, 34. 
against orders in insolvency passed by a (4) Hukm Chand, 34. 

(-hurt of 8niall Causes exercising the powers (5) The Vulcan Iron Works v, Bisshumber, 
of a Subordiiialo Judg (3 in connection with 13 C. W. N. 34(5 (1909). 
this section, see Dcbi Prasad v. Jamiia Das, («) The term has boon defined in s. 3 of 
23 A. 50 (1900); Manckshah e. Dadabhai, 27 tho Evidence Act [sec In re Vcnkatacliala 
B. 004, 000 (1903). I’illai, JO M. 154 (1887)], but as pointed out 

(2) Bowles V. Bowles, 8 B. 571, 574 (1884). by the Bombay High Court in R. v. Tulja, 
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IB coaiposed of juorc tliaii one officer, each doing separate work allotted to him 
hy t he (^liicf .hidgi^, each officer is individually a Judge, and must b(j deemed to be 
a presiding officer of a separate Court. (1) As regards the appointment, dis- 
qualification, and j uiisdiction of Judges, see notes to sect. 9, post. 

“Judgment.” — The term has here a different signification to that it 
])oss(‘.sseK in Englisli law, in which it is used in the sense attached to the 
t(‘i‘jn “ d(‘( ree ” under the Code. Under the former practice it was restricted to a 
d(‘cision of tiu; (.^onunon Law Courts, the term “ decree ” being used in the Court 
of Chajua'ry. This distinction is, however, now abolished, the expression 
“judgment'’ being generally used, except in matrimojiial causes, in which 
the term “decree"’ is still retained. (2) The judgment must be based on 
relevant facts duly proved before the Court, and a Judge should not therefore 
i]n])ort into a. case his own knowledge of particular facts : (3) and it must be 
lounded on a case either to be found in the pleadings or involved in or consistent 
with the case thereby made. (4) A Judge may, however, consult other Judges 
before whom the trial is not held. (5) 

Excessive elaboration tends to impair the value of a judgment by defeat- 
ing its prop(*r object, wldch is to support by' the most cogent reasons that 
suggest themselves the final conclusions at. which the Judge has conscientiously 
arrived. The Privy Council theridore on these grounds adversely criticized a 
judgmeni. of a, voluminous character recording tjie fluctuations of the Judge’s 
mind from tlay to day in the course of an exceptionally long trial, and the efl’ect 
(often temp()]‘ary upon him) of a particular piece of evidence or argument 
of counsel : since from such a mass of often conflicting statejuents it is not 
easy for a (,*ourt of Appeal to extract the precise grounds on which the final 
conclusion r(‘sts.((>) Moreover it is a substantial objecUo]i to a judgment that 
it. does not dispose of the question as it was presented by the pai’ties, e.g., where it 
limls a, parlimilar signature to be a forgery which both site admit to be genuine.(7) 
hor the provisions of the Code as to judgnicjits, see sect. 33 and 0. XX., post, and 
liid(‘x, sub ooc. 

Meaning of “judgment” under Letters Patent.— The term 


J2 i5. (IHST), tli.s8(>nthig fioiii the hist* 
iJiriitioiK'd OiiBc, and disthiguishiiig betweten 
a judu-ial and adniinistrativc inquiry, tho 
definition in tlic Evidi'iao Act is framed only 
for the purj>oH(',s of tin* Act itself, and should 
not be extended beyond its legitimate scope. 
An Additional Judge was held to be a Wstriet 
Judge within the meaning of b. 1 12, Act VHI. 
of 1869 : Brojo Misscr r. Ahladee, 21 W. B. 
320 (1874). 

(1) Hukrn Chaiid, loc. cii. 

(2) See Hukrn (3iaiid, 1 1, 12. 

(3) See Authors’ Evidence Act, 5t.h ed., 
.p. 113, and notes to s. 121 of that Act and 
i-vises there i-ited, and Jeswunt Singjee v. Jet 
Singjee, 3 M. 1. A.' 245, at p. 2tK) (1844) ; 
Bamuuduss Mookurjee v. Musst Tariiiee, 7 


J\l. 1. A. J(>9, at p. 203 (1858); Maliomod 
Buksh V. Hossemi Bihi, 15 1. A. 81, at p. 91 
(J88S) ; Lakshmaya v. Sri Raja Varadaraju, 
36 M. 168 (hut ho may import his general 
knowledge). ^ 

(4) Eshan Chunder v. 8hama Churn, 11 M. 
I. A. 7 (1866); Mylaporc lyasami v. Yeo 
Kay, 14 C. 802 (1887); Joytara Dasseo v, 
Mahomed Mobaruck, 8 C. 975, 980 (1882). 

(5) {See Luekmidas v. Ebrahim, 2 B. 644, 
at p. 649 (1878) ; Parvata v. Degam bar, 15 B. 
307, at p. 308 (1890); Allcock r. Hall, 1 
Q. B. D. (1891) 444. 

(6) Sri Raghunada v. Sri Brojo Kishoro, 3 
1. A. 154, 175 (1876). 

(7) lb. 
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nieM ” is used in the Letters Patent of tlie High Courts, elaiises 39 and 40, 
jpeaking respec tively of appeals to the Privy Council from “ any final judgment, 
ie^cree or order,” and from any p'eliminary or inlerlocutary judgment, deeree or 
irder” (1) Clause 15 (ami clause 10 of the Allaliabad Letters Patent) speak 
i)f a “judgment” ('vitlioiit any sucli qual ideation) providing tliat an appeal to 
the High Court shall lie from the judgment (not being a sentence or order 
passed or made in any criminal trial) of one Judge of the said Jfigli Court. (2) 
The meaning of this term in this clause has been the subject-matter of dis- 
uission in numerous cases. It is mA] settled that the ivnn is not limited to 
[•-he final judgment in the suit,(3) nor, indeed, to a judgment in a suit at all. (4) 
In, however, the first of the cases last cited, a very wide meaning was given 
to the term, which was held to mean any decision or determination alh^cting 
the rights or the intc'rest of any suitor or applicant, it being said to be 
impossible to prescribe any limits to the right of appeal loumh'd upon the 
nature of the order or decree appealed from, though, assuming that a party 
had tJie right to be h(‘ard in ev(*ry case, it was obvious that the duty of the 
Appellate (hurt might vary considerably according to the nature of the ordc^r 
(»r dc‘c.r(‘e complained of, and that the Appellate Court- would rightly decline 
to interfere where the* lower Court had been given a discretion. (5) This view 
has, however, been considered to be too broad, (b) and the definition commonly 
accepted is tliat of Couch, C.J.,(7) wliich has become classical, (8) having been 
approved in numerous cases. (9) 

(1) Ah to SH. 39, 40, see 8onbai v. Jn Janokoy Nath Hoy, 2 (*. 400 (1877) 
Ahnicdbhai, 9 B. If. (I R. 398 (]872); [order directing proacnition | ; Tn the (hods of 

(3iundi I3uti Jha v. Budmanund Singh, 22 Indra C^handra Singh, 23 0. 580 ( 1890) [order 

!)28 (1895). un<Ier s. 90 of Probate and Athninistratioii 

* (2) pScc#aH to Allahat)ad (Umrao (hand v. Act]. 

Brindahan ( Iwuid, 17 A. 475, 477, 478 ( 18{)5) | (5) iS(‘o He tSouTia r. Coles, ftnpra : f^on))ai 

and tycutta flvali r. Dhunnmjoy, 3 C. 228 Ahnicdbhai, 9 B. H. (\ li. 398, at ]). 401 

(1877)1 IcttcTB patent, and see as to the words (1872) ; Mt. Brij Cooniaree v. Ramriek Dass. 

excepting criminal trials. In the matter of 5 (’. W. N. 781 (1901). 

Horace Lyall, 29 (\ 280 (1901); s. e,, 0 (0) It has, however, been pointed out that 

(!. W. N. 254 ; Srinivjisa Ayyangav c. R., 17 though jiasHagcs in Bittlcston’s, J., jinlgnuml- 
M. 105 (1893). giv<‘ a more extended meaning to the wtml 

(3) l)c pSouza V. Coles, 3 M. H. (\ R. 384, “judgment,” the ease itself is not in eoii- 
387 ( 1 808) ; Justiee-s of the Peace ffir Calcutta flict with the others : Somusundaram ( ’hetti 
V. Orionty (ilas Co., 8 B. L. R. 433, 452 Adminisirator-Conerul, 1 M. 148, at p. 151 
(1872); Soiihai e. Ahmedhhai, li B. H. C. R. (1870); and see Hadjoc Ismail r. Hadjeo 
398, at ]). 40'lf (1872); in Ebrahim v. Mahomed, 13 B. L. R. 01, at p. 101 (1874), 
Fuekhrimnissa, 4 C. 531, 534 (1878), (larth, where Couch, (fJ., approved of the actual 
C.J., took a more restrictiMl view of the term, decision, 

(4) J)e Souza Coles, sujwa ; Somasunda- (7) The Justices of the Peaee for (yeutta 
ram Chetti v. Adminisirator-deneral, 1 M. v. Oriental (las Co., 8 B, L. R. 433, 452 ; 
148, 151 (1870) (which was not an adjudica- s. e., 17 W. R. 304 (1872). 

tioii in a suit, but an order made under the (8) RerMaelean,(fJ.,iiiMt. BrijCoomaree 
Admin istrator-CJeneraPs Act, allowing the r. Ramrick Das, 5 C. W. N. 781, at p. 794 
A.-O. eonimission at a certain rate] ; Kristo (1901). 

Kissor Neoghy v. Kadermoye Dossee, 2 (9) SeeSonbaif?. Ahmerlbhai. 9 B. H. R. 

C. L. R. 583 (1878) ; hi re Narrondas Dhanji, 398, 40(), 411 (1872) ; Jn re danokey Nath 
14 B. 555 ( 1 8‘K)) [order appointing guardian | ; Roy, 2 C. 400 ( 1877) ; Kally Soondery Dabia 
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“Wo tliink/’ said Couch, O.J., “tliat ‘judgment’ in clause 15 means a 
dex'ision whicli ait(^c.ls the merits of the question between the parties by determin- 
ing some right or liability. It may be either final, or preliminary, or inter- 
locutory, the difierence between' them being that a final judgment determines 
tlie whole cause or suit, and a preliminary or interlocutory judgment determines 
only a part of it, leaving other matters to be determined.” But the Calcutta 
Higli Court has held that a narrow construction should not be placed upon the 
term, and while concurring in the definition has lield that it is not exhaustive. (1) 
It lias been said tliat an appe-al will lie under clause 15 only in those cases in 
which an appeal is allowed under the Code.(2) Whether this be so or not, as a 
(luestion of jurisdiction, it may safely be said that an appeal should ordinarily 
lie where allowed by the Code, and will in most cases probably be not entertained 
where it is not. 

I’hougli the marginal note to clause 15 would make it appear that the 
section was iniended to apply only to judgments of Courts of original juris- 
diction, yet thes(‘ notes form no part of the original, and it has been held that 
the. words of the clause are sufficiently comprehensive to include judgments 
pass(^d in t h(^ exercise of jurisdiction either original (-3) or a 2 )pellate. An<l there- 
fore an app('al lies under this clause from the judgment of a Divisional (’oiiri 
in the exercise of its ap])ellat(‘ jurisdiction when the Judges of the (^ourt aro 
(Ujually decided in opinion ; but under clause 30 tlie decision of the senior 
Judge prevails. (4) Clause 30 (or clause 27 of the Allahabad Letters Patent) 
was superseded by sect. 575 of the last (’ode ; (5) but the latter section did not 
take away the right of appeal given by clause 15, and if the Judges ditSer, but 
did not refer under sect. 575, there was an appeal under the. Lett(^rs Patent. (0) 


V. Hurrish (Ihuiidur Chowdliry. (i (!. 504, fiOl 
(18SI); TooKsuy Money Dasaco v. Sudevi 
J)a,ssoo, 20 C. 001, .080 (1800); Mohahir 
Ihosad Singh v. Adliikari Kunwar, 21 tl. 473, 
at p. 475 (1804) ; Kishen Versad Panday v. 
Tiluokdhari Lall, 18 C. 182 (1800); (’hiindi 
Dnti Jha v. Pudinanimd Singh Bahadur, 22 
(!. 028, 020 (1895); Mt. Brij Cuomarue v. 
Rainriok Dasa, 5 C. W. N. 781, 704 (1001) ; 
In the niaiti'r of Horace Lyall, 20 280, 301 

(1001). 

(1) Mt. Hrij Cooinaree v. Ramrkk Daa, 5 
W. N. 781 , at pp. 704, 795 (1901). 

(2) Souhai r. Ahmodbhai, 0 B. H. V, R. 
308 (1872) ; and sec Juaticoa of the Peace for 
(Calcutta v. Oriental Gas Co., supra; Hirji 
.lina V. Narran Mulji, 12 B. H. C. R. 129, 
1 30 (1875) ; as to whether s. 588 of the former 
( 'ode iiitiM'ferod with the right of ajipeal under 
tli(‘ Letters Patent, see notes to ss. 104-100, 
o. XLiir. 

• (3) The original side of the H. (I is not 

subordinalic to any other side of the H. ('., 
but an intogiul jiart of it. An appeal lies, 
under clause 15, from the decision of a single 


Judge or where there arci two Judges if they 
disagree* : Rai Benode* r. Rai ’I’asuiiati, 
13 C. W. N. 105 (1007); Gopi Nath v. 
Moheshwar, 35 C. 1000 (JOOS). But if they 
agree there, is no appeal except to the Privy 
Gouneil. A Divisional Bench has no power 
to stay proceedings pending on tin*, original 
side for the removal of tln^ guardian of n 
minor: Fakiriiddin Mahomed v. Garih, 
3G. W. N. 01 (1808). 

(4) Raneci Shiirno Moyi'o v. Luelimnejmt 
Doogur, 7 W. R. 52, 512 (1807) ; Ameer All 
V. Kaasim All, 13 W. R. 40^1 (1870). As to 
appeal from order of English (Jommitti'c dis- 
missing a Munsif, see In rr Hurrish Clmnde'r 
Mitter, 18 W. R. 200 (1872); Niindupnt 
Matta n ITrquhart, 13 W. R. 200 (1870) ; us 
tei rewisional juriseliction, vida post. 

(5) Appajo Bhivran v. Sheolal Khulichand, 
3 B. 204 (1879) ; Sii Gridhariji v. Purushotam 
Gossami, 10 C. 814 (1884), ¥. B. 

(0) Sri Gridhariji v. Purushotam Gossami, 
10 a 814 (1884) [see s. c., 17 C. .3, at p. 11 
(J880)J ; Raghunath Prasad v. Jura wan Rai, 
8 A. 105 (1880) ; Devachand v. Hirae.hand, 
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Moreover, there were cases to wliich sect. 575 did not apply, and to tliese clause 
36 (or clause 27) of the Letters Patent is still applicablc.(l) There is an appeal 
from the decision of one of the Judges exercising Admiralty or Vice-admiralty 
jurisdiction. (2) 

It often happf'ns that Judges composing Divisional Benches, although they 
concur in the mode of deciding the appeal, either disagree as to some of the 
reasons or assign different reasons for their judgments. But in order that tliere 
be an appeal the difference of opinion must be as to the final and complete 
decision of the case and not a difference of opinion upon one or im>re of the points 
arising in it. (3) Points not raised before a Divisioruil Bencli cannot, be raised 
on appeal. (4) As to limitation, see below.(5) 

The following orders have been hold to be “ judgments ” : an order rejecting 
a plaint ; (6) orders made in (‘.xecution ; (7) an order passed allowing the 
Administrator-tTcnoral (‘ommission at a certain rate ; (8) an f>r(b‘r referring 
it to the Commissioner to take accounts between the parties to a suit ; (9) a 
decisif)n refusing leave to institute a suit on the original side of tlie High 
Court ; (10) an order appointing a guardian ; (11) a judgment dismissing an appeal 
as barred by limitation ; (12) an order in revision; (13) an order refusing stay 
of execution ; (14) an ord<‘r on an applicat ion for re-admission of an appeal ; (15) 

l.‘t E. 449 (1889); Kashav Pandurang v. in P. (t Department rejecting application for 
Vinayak Uari, 18 B. 355, !158 (ISOH) ; even execution |; this case was affirmed by P. (t in 
if the (lifferenoe be upon a (jueation of costs 9 482 ; s. e., 10 1. A 4, 10 (1882). 

only, Mohendro (lhandra v. Aslmtosh (lan- (8) Romasiindarani (Jhetti Administrator- 

gull, 20 il 7(12 (1893). General, 1 M. 148 (1870). 

(1) Huaaiui Hegam r. (‘ollector of (9) Hirji Jina r. Narrau Mulji, 12 B. II. 

Mir/afTarnagar, Jl A. 170 (1889), in whieh it K. 129 (1875). 

was held that wliere t ho Judges ditfered on (10) Do Rouza v. (ioles, M. IT. ( !. H. 384 

a preliminary question, viz., as t o whether the. ( 18(58) ; Hadjee Ismail v. Tfadjei* Maliomed, 
appeal Mas barred, tlu' ease was governed by 13 B. L. K. OJ, 101 (1874), 
t,h(' ebarter and not, s. 575; dist. in Nara- (IJ) Kristi) Kissor Neoghy r. Kadermoyo 
Vaiiasami Bcddi v. Osum Ueddi, 25 M. 548 Dossee, 2 ('. L. Tl. .583 (JH78) ; Di rr Narrondas 
(1901), in whieh it was held that there was Dhanji, 14 B. 555 (1890). 
a liearing of tho petition, t here having been (12) Husaini Begam v. Polleet,or of 

no hearing of the appeal in the former case. MnzafTarnagar, 9 A. (555 (J8S7). 

(2) In the matter of tin? Ship (Jluimpion, (13) (3iappan r. Moidin Kutti, 22 M. 08 

J7 (!. 0(5, 84 (1889). (1898) (followed in Rhaw I*rosad Bnngs- 

(3) In re Omrao Begum, 13 W. It. 3J0 hidhur c. Ram C!huiider Haribur (1913), 41 

( 1870) ; and .see Chnndor Kant v. Bindabnri D. 323) ; Narayauasami Reddi ?». O.snrn Reddi, 
(Jhnndor, 7 R. 277 (1807).. 25 M. 548 (1901) ; Venkata Reddi 'JXylor, 

(4) Shahazadeo Pfazra Begum n Khaja 17 M. KM) (189^) ; eoa^ra, PTira Lai Bai Asi, 

Hossein, 12 W. R. 498 (18(59). 22 B. 891 (1897), on the ground that tlio 

(5) hi re llurruck Singh, 11 W. It. 107 Letters J*atent apply only U) tlu' original 

(18(59) ; 12 VV. R. 458 (1809). and appellaU' jurisdictions. 

((5) 9'ho Justices of the Peace for Paleutta (14) Mt. Brij Ooomaree v. Rarnriek Dass, 5 

V. Oriental (las ( ?o., 8 B. L. K. 433, at p. 452 W. N. 781, 795 (1901) [order refusing to 

(1872); Ebrahimr. P"uekhrurinissa, 4 (s 531, stay issue of probate and discharge of re- 
ut pp. 634, 535 (1878). oeiver] ; contra, Srimantu Raja Yarlagadda v, 

(7) The Jnstircs of the Peao(‘ for (Jaleutta Srimantu Raja Yarlagadda, 24 M. 368 ( 19«)1 ). 

Oriental bias Co., 8 B. L. R. 433, at p. 452 (15) Ramhari Sahn Madan Mohan, 23 (A 

(1872); Kally Soondcry Dahia v. Plurrish 339(1895); but it was subsequently hold that 

t-Jhunder Ohqwdhry, 0 C. 594 (1881) [order the order eouhl only bo set aside under r. 020 
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an order on an apjdication under sect. 90 of the Probate and Administration 
Act ; (1) an order refusing an application to commit for contempt of Cfourt ;'(2) 
an order refusing to set aside an award ; (3) a judgment dismissing an appeal 
against an order of a lower appellate Court remanding a case for disposal on the 
merits ; (4) a judgment of a Judge of the High Court sitting singly and remanding 
a case after dealing witli the whole case and setting aside tlie judgment and 
decree of the lower Court ; (5) an order discharging a rule to set aside a sale.(6) 
TJie following orders liave been held not to be “judgments:” — an order 
ff)r mandamus, in that it concludes nothing but merely initiates further pro- 
ceedings ; (7) an order dismissing application for review of judgment ; (8) an 
order foi* produdion and inspection of documents ; (9) an order granting or 
r(‘fusing certific.'it(‘ of appeal to the Privy^ (Council on the ground that such 
an ord(‘r belongs ralher to Privy (\)uncil proceedings Uian to tliose of the High 
(^mii;(10) an order dismissing an appeal for default; (11) an order direct- 
ii\g a prosetuition under the IVesidency Magistrates 7Vct;(12) an order 
detcrjnining a, parthnilar issue in a suit on the ground tliat llieve should not 
be partial a])peals ; (13) an order dirtic-ting the addition of a party to the 
suit; (14) an order in tlie Privy Council T)epaT;tment refusing to extend time 
to furnish security for tlie costs of th<^ respondent., and directing the appeal 
to ])e struck' off ; (15) a refusal to order security for costs under 0. XLV. r. 13, 
]mt ; (]C)) a refusal to send for the records under sect. 25 of the P. S. C. V. 
Act ; (17) an ord(U‘ in second appeal directing the trial of certain issues of law 
and fact by the lower appellate (k)urt.(18) 


of t/hn former Code, and that this derision 
was erron<‘nns so far as it deeide<l to the 
eontrary : Fatimnniiissa r. Peolti Pershail, 
K it, 24 (!. 350 (1800). 

(1) In the (Joods of Indra C’liandra Sinj^h, 
23 ('. 580 (1800). 

(2) Mohendra Lall Mittc^r v. Anninlo 
( 'oomar Mitter, 25 (\ 230 (1807). 

(3) Toolsey Money Dassee v. Sudevi T)ass('e, 
20 C. 301 ; s. e., 3 (\ W. N. 347 (1890). 

(4) Vasndova ITpadyaya v. Visvaraja Thir- 
thasarai , 20 M. 407, at p. 4 1 7 ( 1 807) [sec Venga- 
nayyan v. Rainasanii Ayyan , 1 9 M. 422 ( 1 SOfi) ; 
Sankaran v. Raman Kutti, 20 M. 152 (1800)] ; 
it was hold, however, that there was noap])eal 
as R. 588 of the last Code prohibited it. 

(5) Rai Benode v. Rai Pasupati. 13 C. W. N. 
105 (1007) ; (topi Nath r. Moheshwar, 35 (I 
1000 (1008). 

(0) Rnssiek Lall Paul r. Roma Nath Sen, 
] (\ W. N. XX vi. (1896). 

(7) Justices of the Poaee for (^aleiitl.a ?*. 
Oriental Gas Co., 8 B. L. R. 433 (1872). 

(8) Baku Bibi v. Khaja Mahomed, 4 
•B. L. R., A. (J. 10 (18(50) ; 12 W. R. 450 ; S. C. 

(0) Sonbni v. Ahmedhhai, 9 B. H. V. R. 
:m (1872). 


(10) Manly v, Patterson, 7 (!. 339 (J881) ; 
Mt. Amirnnne,ssa Baboo Behary Lall, 25 
W. R. 529 (JH75) ; Mowla Buksh e. Kislien 
Perf4ib Sabi, ] C. 102 (1875) ; Lulf ^li Khan' 
v. Asgar Roza, 17 (t 4.55 (1890). 

(11) Mansah Alie. Nihal Ghand, 15 A. 305 
(1893). 

(12) /w rf Janokey Nath Roy, 2 (’. 466 
(1877). 

(13) Ehrahim ?\ Piiekhruimissa, 4 C. 531 
(1878) ; Mark by, J., was inclined to the 
contrary view. 

(14) Kuinara Upendra Krishna v. Nahin 
Krishna Bose, 3 B. L. R., 0. G. 113 (1869), 
This was a ch'^ision under s. 3(>3 of the Code 
of 1859 dealing with appeals ffom orders, hut 
the. principle of the decision is applicable. ' 

(15) K ish(m Pershad I’anday p. Tiluekdhari 
Lall, 18 G. 182(1890). 

(16) Mohabir Pro.sad Singh v. Adhikari 

Kunwar, 21 473 (1893) ; explained in Mt. 

Brij (^oomaree r. Ramrick Dass, 5 ( t W. N. 
781. at p. 795 (1901). 

(17) Venkatarama Ayyar v. Madalai 
Ammal, 23 M. 169 (1900)’. 

(38) Kali Kristo Pal Ghowdliry ??. Ram 
Ghimder Nag, 9 0. L. R. 401 (1881). 
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“ Legal Representative.”— Sco, notes to sect. 50, 

Mesne profits.”— See notes to 0. XX. r. 12. 

“Moveable property.” — “Growing crops” doubtless include crops of 
all sorts attached to the soil, and leaves, flowers and fruits upon and juice in 
trees and shrubs. See notes to sects. 4 and 16, post. 

“ Order.” — Reference should be made to the preceding cases in the com- 
mentary on the definition of “ decree.” Rome others not then* cited may be 
noti<^ed. A suit having been instituted under tlie Religious Endowments 
Act, 1863, the plaintiff desired lo withdraw the suit with liberty to sue again, 
and an order was made permitting him to do so, and directing that the costs 
1)0 paid from the funds of the institution. It was lield that the order as to 
costs was not a d(^crce, and Unit no appeal lay.(l) OrdtTS tor payjnent of 
costs under the sections noted in the decision cited are not decrees. (2) The 
(le{*ision of a taxing otlicer is not an order.(3) An order under 0. IX. r. 2 
(formerly se(*.t. 97), post, has ])een lield not to be a decree ; (1) as also orders 
under sect. 10, Act XX. of 1863 (Madras Pagoda Act) ; (5) iiitder S(‘.c.t.. 5, Religious 
Endowments Act (6) (XX. of ^863) ; under sect. 16, (dause 7 of Madi’as Keg. III. 
of 1802 ; (7) an order under sec^t. 18, Act. XX. of 1803, refusing (8) or granting (0) 
leave to sue ; an order under sect. 81 of the Bc^ngal Tenancy Act ; (10) under 
sect. 173 of the same Act ; (11) the decision of a sperdal Judge under se( t. 104, 
clause 2 of the same Act ; (12) an order under the Indian Trust Act refusing to 
remove a trustee ; (13) an order rejecting an application to restore an application 
to se* aside a sale ; (14) an order awarding compensation under sect. 401 of the 
last P()de,(15) and under sect. 206 of the same (VHle.(16) 

“ Pleader,” —The construction of the last clansi* ju’i'senis some difiicidty. 
'I’he jjieaning, liowevcr, of the definition becomes obvious if the clauses of which 
the seiil-eiice is made up are invert(‘(l, and it is read tlins : Plewlrr wm^is 
cvcri/ person, imludmf an advaealc, vaMl, and an aiUminj of a liujh (Umrt, 
entitled to appear and plead for another in Goj/rf.” It is only tlie pleader 


(1) Rainaliissoor Dossji r. Hriranga fharln, 
21 M. 421 (1898). 

(2) tShanks v. Secretary of State, 12 M. 120 
(1889). 

(3) Balkaran Rai v. OcjLind Nath Tewari, 
12 A. 129, 157 (1890). 

(4) llissoHMir llhiigiit r. IVTiirli Sahu, 9 
103 (1882). 

(5) Meenakshi v. Snljramaniya, 11 M. 20 
(1887). 

(0) Somasimdara v. Vythilinga, 19 M. 
285 (1890). 

(7) Narasayya r. flollector of Anantapur, 
24 M. 95(1900). 

(8) In re Venkateswara, 10 M, 98 (1880) ; 
Kazim Ali v. Azim Ali, 18 0. 382 (J891); 
J>(‘lroos Ranoo v. Abdur Ralunan, 21 W. R. 
308 (1874). 


(9) Protap r. Brojonatli, 19 Ct 275, 285 
(1891). 

(10) Goghun Mollah v. Ramessiir, 18 C. 
271, 281 (1891). 

(11) Raglui Singh v. Misii Singh, 21 V. 825 
(1894); see also Harabandhn v. llarish, 3 
C. W. N. (1898). 

(12) Lala Kimt Narain v. Valukdhari, 17 
a. 320 (1889). 

(13) Nathn Wilson n MeAfee, 10 A. 131 
(1896). 

(14) Suja^uddin v. Roaznddin, 27 G. 414 
(1899). 

(15) Namsinga r. Govinda, 24 M. 02, .04 
(1900). 

( 1 0) NaHnaksh 5 ^^ v. Miifakshar Hossain, 2^ 
C. 177, 179 (1900). 
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duly qualified who is entitled to appear, the vakil where and as his qualification 
entitles him, the advocate wliere and as his qualification gives him the right, 
and the attorney where and as he too miglit be qualified. (1) 

“ Public officer.”-“-This section is the same as that of the preceding Code, 
with tlie slight alterations italicized, and the delinition of “ public ^ofiicer ” has 
been taken from ffiat of “ public servant ” in the Indian Penal Code, with some 
omissions. (2) For the definition of ‘Mudge,*’ see ante, and of “Court of 
Justice” the Penal Code, (3) which gives tin* general signific^l ion of the 
expression. Tiie following persons have been held 1o be public officers under 
this section, or public servants under the Penal Code, under provisions of that 
Code which correspond with this : —convict warders ; (4) a supemiimeiary 
person appointed by the Hoard of Revemn* under s('ct. G, Act V. of 18G3, 
(H. C.) ; (5) Nail) Nazir ; (G) a Patwari ; (7) the Official Trustee of Bengal ; (8) 
tlie Official Assigma^ of the Insolvent Court, (9) a Collector appointed to take 
charge of the estate of a minor under Act XX. of 1864 ;(!()) or as agent for 
the (iourt of Wards iiiuler sect. 204, Act XIV. of 1873; (11) an officer in the 
Indian Stall’ Corps ; (12) the Atlministrator-General of Bengal sinc<‘ the passing 
of the Administratoi-thnierars Act. of 1902.(13) A person jiominated by the 
Collector nn(l(‘r sect. G9 of the B(*iigal Tenancy Act, for the purpose of making 
a division of crops b(*.tween the landlord and t(M)ant, is not a public 
servant; (14) though a surveyor employed by the (bllector in the Khas Mehal 
Department is. (15) A Cantonment Committee constituted muler the Indian 
Cantonments Act (XI 11. of 1889) has been held to be a public ofiic.cr \yithin 
1 he meaning of this clause. (IG) 

“ Signed.” -Ihe word is hen* employed in a sense more comprehensive 


(1) 1)1 re VJeaders of the High « R. 

105 (1HS.3). As to tho powers and dutic.s of 
])leadera soino eases will be found jolleeded 
ill (''Kinoaly’s CJivil L’roeednro (Vide in tlie 
notes t(» this seetion. And as to Vabirs 
practising before the Privy Council, see In 
re Twidale. lb C. ()3(). 

(2) S. 21 ; the.rofore in certain eases a 
person may be a publicj servant, but not a 
jniblie oftieor ; e.g. a municipal {x>mmissioner 
and engineer: 11, v. Nantamram lUtaram, 
b Bom. 11. C. H. (^r. Ca. (4 (ISbb). 

(:i) 8. 20. 

(4) B. V. Kallacliand Mortrie, 7 W. K. Cr. 
09(1807). 

(5) R. V. Bam Krishna Has, 7 B. L. R. 44 b ; 
IbW. R. Cr. 27(1871). 

(b) R. V. Malimood Hossein, 2 N. W. I*. 208 
(1870). 

(7) R. e. Muds-ood-deen, 2 N. W. P. 148 
(1870). 

(8) Shahebzadee Shahnnsah Begum r. 
Fergusson, 7 V. 400 (1881) ; Adbul Lateef r. 


Don Ire, 12 M. 250(1880). 

(0) .Toosnb Haji Allie. Kemp, 4 Bopi. L. B. 
029: s. e., 2b B. 800(1002). 

(10) Bhaii Balapa r. Nana, 13 B. 343, 34b 
(1888); Narsingrav r. Lakshmanrav, 1 B. 
318 (lS7b) ; that is the collector ap}X)inted aft 
,s((ch^ but the nazir is not anywlieri' men* 
tioned in Act XX. of ]8b4 as a person who 
may in lufi official capaciUj be appointed 
administrator, and is not a publii; oftieer : 
Mohan hshwar^?;. Haku Bujia, 4 Ik 038 
(1880). * 

(11) Collector of Bynir r. .Munu\ar, 3 A. 20 
(1880). 

(12) Watson v. Lloyd, 25 M. 402 (1001). 

(13) Bholaram flhowdhury v. Adminis* 
trator-Ceneral, 8 C. W. N. 013 (1904). 

(14) ChatO'r Lai r. 'I'hacoor IVrshad, 18 C. 
518(1801). 

(1.5) Bajoo Singh r. Quecn-Em])t'c8s. 2b C. 
1.58 (1898). 

(10) Cecil Cray e. (Witonmcnt Committee 
of Poona, .34 B. 583 (1010). 
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than that assigned to it in the General Clauses Act, 1897, which is sub 
stantially the sano as the first clause of this definition of the last Code 
The second clause of that Code was first added in the amending Bill 11. o 
1878, on the ground that the use of a seal capable of producing an impressio: 
of the name and title of tlie person using it is common amongst people of ran] 
in this country. The definition in the last Code after the word “stamped’ 
added “ with the name of the person referred io.” Tlie expression “pcrso 
Tcferrcd to ” meant the person referred to in the subsequent sections of th 
Code, as being required to sign or verify c-ertain documents, and it is not. i 
condition precedent to such person being able to use a stamp that he shout 
])e unable to write his name.(l) As regards initialling, assuming lliat th 
person signing should, if able to write, write his name in full— and certainh 
it is proper that this should be done in the case of a warrant — it do(*s not follow 
that because the signature on the warrant is confined to the initials of the name 
it was not the duty of the officer to execute it. or that the dehtor may forcibb 
resist its executi(^n.(2) 


3 . 


Subordination of Courts. 


bh)r fJte of this (^)(l(‘, lltc Disirui Court is Siih 

, ordinate to the llUjh Court: and every Cnn 

Chmrt of gj‘acle. inferioi* f/O thtit of a Dist-rie 
Court and every Court of small (Causes is subordinate to tin 
lligli Court and District Court. 

•Subordination. — See notes to sect. 2. avie, s}(h roc. “District (hurt. 
This (Miumeraiion of Sul)ordinate (\)urts is not. intended to be (‘xhau.slive.(3) 


4. (/) In the ahsenee of ani/ specific provision to the contrarij 

• nothing in this Code shall he deemed to hnnt a 

Sauinqs. otherwise aJfeH any special or local law now h 
force or any special jirrisdiction or power conferred, or any spccia 
form of j)'ro<'("dwre prescribed^ hy or under any other law for th 
i ini e he mg i n force . 

(.^) in parti ealar and without prejudice to the generality q 
the proposition contained in suh-section (/), nothing in tMs Cod 
shall he deemed to Imit or otherwise affect any remedy which < 
landholder or landlord may have muler any law for the tme hem 
in force for the recoxPry of rent of agric/ulfnral land from the prodiic 
of such land. 

Savings. -As originally drafted, the (*ivil Procedure Bill declared tha 
nothing in the (hde. should affect (a) the Oudh (-ivil (hurts Act (XTll. of 1879] 
the Oudh (hurts Act (XIV. of 1891), the Pun]'ab (hurts Act (XVTII. of 1884] 
tlie (lent,ral Provinces Oivil (hurts Act, (XVJ. of 1885), the Lower Burma! 
(hurts Act (VI. of 1900), any law nn<ler the Indian Councils Acts (24 & 25 Viet 


(1) Maharaja of Uenarcs r. r)(‘bi Dayal (it) riirshottamr. MahadiiPandu, 14 Boir 

Noma,llA.r)7r)(1881). D Tt- 

(2) a, w. Sanld Prasad, 8 A, 21)3 (1888). 
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c, 67 ; 55 & 56 Vic*t. o. 14) prescribing a special procedure for suits between 
landholders and their tenants and agents, or for the partition of immoveable 
property ; (b) the jurisdiction or procedure of village munsifs or panchayats 
in Madras, tlie Chief Court of Lower Burmah sitting as an Insolvent Court ; 
(c) certain Bombay laws, viz. Beg. XIII. of 1830 (jurisdiction of jagirdars, etc.). 
Act XV. of 1840 (Agents of Foreign Sovereigns, etc.), and cases of the nature 
defined in the enactments specified in the third schedule of the draft. The Select 
Committee were, however, of opinion that those provisions, which were considered 
(uimbrous, sJiouId be replaced by the following simpler and more comprehensive 
saving on the lines of t hat contained in sect. I, sub-sect. 2 of the Criminal Pro- 
cedure (V)d(‘. '' Provuled lit at the 'procedure in cases tried hy any Court in the 

exerc/ise of any jurisdiction conferred hy or under any of the enactments speeijied 
in the third schedule, and in appeals to the Civil Courts allowexl therein, shall he 
in aeeordancc ivdh the provisions of this Code, save in so far as those provisions are 
inconsistent inlh the speeijie provisions of any of the enactments as aforesaid^ 
They also added in their report, “ The revenue laws of several provinces contain 
special provisions for the more speedy recovery of agricultural rent, to which, 
indeed, the produce of the land is, in several instances, declared to be hypothecated. 
The mor(‘- general terms of the saving clause, as now proposed by us, would, we 
think, suffice to save such rights and remedies. At tlie same time, for the sake 
of greater clearness, we have inserted an express saving which is likely to save 
Inistakes in practice.” The words italicized have now been omitted, the Specdal 
(Vunmittee l)eing of opinion that the section, as it now stands, effects all the 
savings covered by sect. 4 of the last Code. The concluding paragraph of^Miat 
section has not been reproduced as it is stated to be obsolete. 

Affect.” -The saving clause under the former Code was not nu^ant t(» 
enact ihat tin* rules contained in tlie (’ode will not apply to the suits or other 
])i'oce(‘dings taken under the excepted enactments and laws, Imt tha1- if there 
is anything in these Acts inconsistent with the Code, tlie latter does not prevail. (1) 
The suits between landholders and tenants referred to in this note are suits 
lietweon landholders and their tenants, or between landholders and their tenants 
or agents, not between the tenants and agents. The Bent Bi'covery Act (Madras, 
Act \ TIL of 1865) is sucli a law, and it follows tliat the specdal revisional powers 
given to the High Coiul by sect. 115, formerly 622, post, will not affect tlie pro- 
visions of tliat Aci.(2) It was further lield, in the case first mentioned, that 
although tlie Deputy Collector’s proceedings were not strictly “ pro- 
ceedinys under the Act, ' but rather proceedinys taken under colour of the 
Actf that circumslance alone would not give a jurisdiction which tliis 
section was designed to exclude. The (/hofa Nagpore Landlord and 
Tenant Procedure Act (Bengal, Act I. of 1879) is covered by this section, 
which having regard to the provisions of that Act bars the application of sect. 100 
(formerly 584), post. No second appeal therefore lies in a suit for arrears of 
rent brought under tin* provisions of that Act. (3) 


(1) Aga Mahomed Hamadani v. (^ohen, 13 M. 461 (]892) ; Vonkatjinarasimha v. Siiranna, 

0. 221, 223 (1886). 17 M. 298 (189.3). 

(2) Vein Porija Mira 7'. Moidin Patlaha, (.3) Khedu Maht-o v. Budliiin Mahto, 27 C. 

9 M. .332 (1888) ; Ajiimndai v, Srihari, 1(i 608, F. B. ; a. e., 4 C. W. N. 333 (19(K)). 
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As already stal 'd, the section saves stdts under laws passed under the 
Indian Councils Ads providing for the partition of iinmoveahlo properly. 
The word “ propert'' ” in its strict sense is a right, but is used also to denote 
the subject or rather the object of that right, and when so used may be looked 
upon as synonymous with “a thing.'' In ordinary language, that word 
has the widest extent, including every species of acquisition in which 
an individual may have an interest or right, as lands, goods, cliattels and 
ei!ectB.(l) But where the right is common to all, it is not the subject of 
property, as in the case of the right of the public to fish in the open sea. (2) 
The distinction between moveable and immoveable property is not coincident 
with the English law division as to lands and cliattels, or real and personal 
property. For property according to English law may be immoveable yet 
personal, as in the case of leaseholds, or moveable and real, as in the case of 
dignities and titles of honom-. Further, things physically moveable may be 
(jonsidered immoveable in law. 

Jn the Code as well as in the other Acts of the Indian Legislation, unless 
there be something repugnant in tlie subjec.t or context, tlie term “ immoveable 
properly” includes “land (induding land covered by water), benehts to arise 
out of land (such as rents, annuities, and other incorporeal hereditamenis), 
and tilings ‘ attached to the earth,’ wliich is defined in (h<^ Transfer of Properly 
Act to mean: (a) rooted in the earth, as in the case of trees and shrubs (but 
as to growing crops, vide ante ) ; (b) embedded in tlie earth, as in the case of 
walls or buildings ; (c) attached to what is so emboddod (for the permanent 
beneficial enjoyment of that to which it is attached), or permanently fastimed 
to anything attaclied to tlie earth.” (3) The Icrm “ moveable projierty ” means 
property of (wery description except immovcablo property, (4) and iincler sect. 2, 
^clause 13, includes growing crops. 

r 

5. (1) Where any Revenue Courts are governed by the 
Application of the Code provisions of this Code in those matters of 
to Revenue Courts. procedure upon which any special enactment 
applicable to them is silent, the Local Government, with the 
previous sanction of the Governor General in Council, may, by 
notification in the local official Gazette, declare that any portions 
of those provisions which are not ex^pressly made applicahh by 
this Code shall not tipply to those Courts, or shall only apply 
to them v?ith such modifications as the Local Government, with 
the sanction aforesaid, may prescribe. 

(2) Revenue Court ” in sub*section (1) means a Court 
having jurisdiction under any local law to entertain suits or 
other proceedings relating to the rent, revenue or profits of land 
used for agricultural purposes, but does not include a Civil Court 


(1) 8eo Hukm Chand, 46-48. (3) Act X. of 1897, h. 3 (26) (General 

(2) Bftban Mayacha v. Nagu Shravucha, Clamw^H). 

3B. 19(1876). J4) lb., ». 3 (30). 
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having original jurisdiction under this Code to try such suits 
or p'oceedings as being suits or froceedings of a civil nature. 

Object of section* -Tliis section was first added by sect. 3, Act \ll. of 
1888, and in presenting the report of tlie Select Committee on the final draft 
of tlie Hill, which was passed into that Act, Sir Andrew Scoble said, “ The 
o})j(?et is to pres(^rv(^ tlic summary cliaracter of rent litigation under local laws ; 
and it. is justified on the ground that holding the provisions of the Civil Procedure 
Cod(^ to b(‘, a.pplicable. to the proceedings of tlie Rent and Revenue Courts, in all 
points whh'li are not provided for in the special Acts governing these classes of 
Courts, maybe the source of considerable embarrassment to the Administration, 
both by throwing impediments in the way of tlm easy realization of the rents 
f]'om winch the land revenue is paid and imposing increased labour on the Rent 
(N)iirts, wiiose tinu' is already fully occupied.” As to Revenue Courts generally, 
see notes to Preamble, ante. 


6 . Save in .vo far as is otherwise expressly provided^ nothing 

„ , ...... herein exyntained slialll operate to give any 

Pecuniary jurisdiction, /i ^ * i* ,« ^ ^ ” x 

Court junscliciion ovej* suits the aiuouiit or 

viilwo, of tlie subjeet-niatter of which exceeds the pecuniary 

limits (if any) of its oidinary jurisdiction. 


Jurisdiction. -1 n view of the extended scope of sect. 4. of llie ])rcscJit 
Code the rej)roduction of sects, ti and 7 of tlie last Code (except as to thS final 
})aragra})h which is the present section) has bcim considered unnecessary. 
The original section Avas first introduced into the Code of 1877, and w'as held 
by the Calcutta and Bombay High Courts to operate to limit tlui jurisdiction, 
conferred by sect. 223 of the former Code (sei* sects. 38, 39, 41, 0. XXT. ri. 4, 5), 
relating to the Courts by which a. decree may be executed, therQ being 
no provision in the Code wdiich could, if uncontrolled by this clause, 
have operated to give a Court jurisdiction to try a suit (assuming sucli term 
to be limited to proceedings before- and up to decree) in excess of the limits 
of its pecuniary jurisdiction. It was proposed to introduce tlie words “ or 
procecdinjffi in suits'" to negative the view that a Court to whicli a decree is 
sent for execution has jurisdiction to execute the decree though tlio amount 
exceeds the limits of tlic previous jurisdiction of the Court, a point on whicli 
t]ien‘, Avas a conliici of opinion.(l) 8oe note to sect. 30, 0. XX. r. 12. But 
tiicsc Avords have been omitted. ® 


7 . The following provisions shuU mi extend to Courts con- 
Provinciai Small Cause stitutcd under the Provincial Small Causes 
Courts Acty 7<s\S‘7, or to Courts exercising the 
jurisdiction of ii Court of Small Causes under that Act, that is 
to say,— 


(1) See Shtiuinu}j:a Tillai v. litiiuttuathan Chuuder t\ Aukhil Chuncler Chatierjoe, 10 C. 
Chelii, 17 M. aoo {imi); Ookul Kriuto 457, 405 {1889). 
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(a) so much of the body of the Code as relates to — 

(v‘) suits excepted from the cognizame of a Court of Small 
Causes ; 

(ii) the execution of de-crees in such suits ; 

(Hi) the xemtion of decrees against immoveahlc property ; 
and 

(h) the following sections^ that is to say,~ - 
section !K 
sections and 

sections Hi and ih") so far as they relate to injunctions and 
interlocutory orders^ and 
sections !k; to 7 1. 1 and I IT). 

Provincial Small Cause Courts. —Section 17 of tJie Provincial Snuill 
Caiis(* Oourt Act. provides that the. proved ur(‘ prescribed in tlie Chapters and 
sections of the former Code, specified in tlie schedule, should, so far as tliose 
C'luipter and se.ctions v\'ere a])plicabl(‘, be tlui procedure followed in a Court of 
Small (’a uses in all suits cop;nizable by it, and in all proceedings arising out of 
siicli suits : provided tliat an ajiplicant for an order to set aside a decree passed 
ex /KU'fv, or for a. review of judgment, shall, at the time of presenting liis applica- 
tion, eitluT dejxisit. in the Court the amount due from liim imder tlie decree 
or in jnirsuance of tlie. judgment, or giv(‘. security to the satisfaction of the 
Court,, for tlie jierlbrmance of tJie d(‘crec or compliance with the judgment, as 
th(‘ (Nmrt may dinu t. And where a person has become liable as surety under 
tills proviso lh(i security may be realized in manner provided by sect. 253 
(cf. now sect. 145), posl. The provisions of tlie former section have been arranged 
a myre convenient form. TJie wording of the section maki'S it clear, that 
the ('Ourts on which Small Cause jurisdiction has been conferred are to exercise 
that jurisdiction according to tlie proved lU’e provided for Small Cause Courts. 
As to tlie ruh^s, see 0. L. 

8. Hu VO as provided in sections 24, -AV to 4/, 1^, clauses 

Presidency Small Cause (^)j (b) and (c), /b, / / a'tul /'><•> to /-oV, and 
l)y the Presidency Hniall Cause Coui*ts Act, 
1882, Ifie provisions in the body of this Code shall not extend to 
any suit or proceeding in any Court of Hrnall Causes established 
in the towns of Calcutta, Madras and Bombay. 

Presidency Small Cause Courts. “This section provides that certain 
seedions of the Code shall apply. Sect. 23 of Aid XV. of 1882 extended certain 
portions of the Code specified in the second schedule to that Act to 
Presidency Small Cause Courts, That section and schedule were repealed by 
sect. 12 of the Amending Act I. of 1895. By sect. 5 of the latter Act the High 
Court may from time to time, by rules having the force of law, prescribe 
the procedure to be followed and the practice to be observed by the Small 
Cause Court either in supersession of or in addition to any provisions pre- 
scribed on or before December 31, 1894, and may cancel or vary any such 



64 


THE COHE OE CIVIL PROCEDURE. 


PRKLIM. 
Sue. 8. 


ruk'M. TIk'. law and any rules and declarations made thereunder, witli respect 
to procedure or pra(;tice in force on that date, is in force uidess and until can- 
celled or varied by rules nuide by the High Court under sect. 5 of Act 1. 
of 1895. Tlic High Court has niadc certain rules under which portions of the 
(.lod(‘- inentioiud in the schedule annexed to tlie rules, with such modifications 
Hs arc indicated in that schedule, are extended to the Calcutta Court of Small 
Causes to be applied with due regard to the other rules prescribed. This section, 
as it foi-juerly stood in the earlier Code, contained a second paragraph authorizing 
Die Local Uoverninent, by notification published in tJic Official Clazctte, to 
extend to the Presidency Small Cause Court cautain portions of the Code. This 
was repealed by the Presidency Snmll Cause Courts Act.(l) As to the Rules, 
see 0. Jd. 


(1) 8. 2, Act XV. of 1882 ; sec lu the matter of T. P. Waller, G M. 430 (1883). 
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Jurisdiction ot thk Courts and J{es Judicata. 

9 . The Courts shall (subject to the provisions herein con- 

Courts to try all civil taiiied) have jurisdiction to try all suits of a 
suits unless barred. n^^ture excepting suits of which their 

cognizance is either expressly or impliedly barred. 

Explamtimh — A suit in wliich the right to propei’ty oj’ io 
an office is contested is a suit of a civil nature, notwithstanding 
that such right may depend entirely on the decision of questions 
as to religious rites or ceremonies. 

The Courts.”— Tile original side of tlic High Court is a Coiu l within Iho 
meaning of sect. 9, and there is no enaetjuent barring its juxisdic tion to entertain 
a suit to set aside, on the ground of fraud, a decree passed by another Coiut of 
t'onc urr«nt j urisdiction . ( 1 ) 

^‘Provisions herein contained.” — Keference may be made to tiioso 
contained in sects. 10, 11, 4.7 ; 0. IX. r. 9, in whicli the bar of a suit is absolute, 
and to sects. 83, 84, 86, in which the bar is of a coiiditiomd or provisional character. 
As regards the Government, Minors, Lunatics, Charities, see sects. 79, 92, 93, 
and 0. XXXIL, jmt. 

Suit. — ^As to the meaning of this term, sec n(»tes to sect. 2, ante, “ Decrtjc.” 

Jurisdiction generally. — To constitute jiuisdiction there jiiiist be iii tJio 
first place authority to ju^dge at all. If a Judge is not legally appointed, all 
las judgments, decrees and orders, arc ultra vires and illegal, and he (or tlie Bench 
of which lie is one, if the proce(idmg cannot be lieard by a single fhulge) lias no 
jurisdiction to entertain any judicial proceeding.(2) But if a person has in 

(1) Nundo Lai Boso V, Nifltarini Dossec, 7 Kishori, 20 A. 207, 21K1 (1897). 8oe also 
C. W. N. 353 (1902) ; s. c., 30 C. 369 (1902). Glyn v. Bonnaud, 2 Tayl. & Bell, 206, 224 ; 

(2) R. V. GangaRam, 16 A. 136, 160(1894). as to appearance of Judge ou rule to show 
The validity of the appointment, under the cause for want of jurisdiction, see R, v. 
High Courts Act, 1861, of Burkitt, J., which Judge Marylebone (Jounty Court, 60 L. T. 97. 
was there in question, was again raised befc>ro Where a rule was obtained upon a J udgo who 
the Privy Council in Bulwant Singh v. Rani held that he had no jurisdiction, to show cause 
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all roKj)ects acted a.s .ludsc, that fact is presumptive proof, until the contrary 
])C shown, of Ills due appointment to act as a Judge of the Court. (1) 
If a .fudge is validly appointed but is disqualified from trying a suit by 
reason of Jus pei sonal interest in it, (2) the judgment is erroneous and voidable 
but not void.(d) 

Assuming tJie existence of official authority and the abseiu’c ol any dis- 
qualification ; f ile next question is as to the juiisdiction to deal witli tlie vaiious 
matters wiiicli, in the exorcise of liis geiierjil judicial authority, are brouglit 
before the Judge for his determination. 

Jurisdiction, wlien used in its general sense wifli reference to a Com’t of 
Justice, means the power or authority of judging, and that Court is said to bo 
of competent (4.) jurisdiction with regard to a suit or other proceeding, when 
it has power to hear or determine it or to exercise any judicial power therein.(o) 
“Jurisdiction,'’ said AVest, J.,(6) “according to the exact conception of it 
formed by tlio Eoman law)'ers, consists in taking cognizance of a case involving 
the didermination of some jural relation, in ascertaining tiie essential points 
of it, and in pronouncing upon them.” The word, however, is commonly 
used in two different senses: an use which has led to niucli confusion. ^ It is 
sometimes used to mean jurisdiction in the ordinary sense above mentioned, 
that is, when used with reference to local or pecuniary jurisdiction or with 
reference to the partics,(7) or jurisdiction with reference to the subject- 
matter (8) of a suit. It is also used to mean tlie legal authority of a Court 
to do certain filings. Thus it has been said that if a Court lias jurisdiction i o 


why he should not hear tho case*, it was slated 
that it was not usual for a Judge to he 
representod in a rule unless tho whole juris* 
diction of his Court was in question : R. r. 
Judge Marylobono (bounty (!?ourt, 50 L. T. 
97 ; as in the case of Maekonochio v. J’enzaiiee, 
(> Apj). C^as. 424. 

(1) R. V. Canga Ram, supra, at pp. 150, 157. 

(2) Tho principle nemo dehd cssc judex in 
propria causa is one of general application 
ax)ai't from legislative enactment ; but this dis- 
qualification is expressly provided for by s. 
38, Act XII. of 1887 (Bengal Civil Courts) ; 
s. 17, Act III. of 1873 (Madras Civil 
Courts) ; s. 23, Aot Xlll. of 1879 (Oudh Civil 
Courts). See Hukm Chand, Res Jud. 380. A 
Judge, however, is not disqualified from trying 
a suit to which his Government is a party : 
Bikiama Singh v, Bir Singh, 1888, 1*. K. Xo. 
191 ; Aloo Nathu v. Gaguhha Dipsangji, 19 
B. 008 (1894). [No Judge can act in any 
matter in which he has any pecuniary interest, 
nor where he has any interest, though not a 
pecuniary one, sufficient to create a real bias.] 
Loburi Domini v. Assam Railway and Trad- 
ing Co., Ld., 10 C. 916 (1884). 


(3) Phillips c. Eyre, 0 Q, B. 22. In Aloo 
Nathu V, Gagublia Dipsangji, 19 B. 008 
(1894), tho decree was set aside uimii a” 
application mad(‘ in revision. 

(4) “I am of opinion that ‘ competent ’ 
means ‘ having jurisdiction,’ that is with re- 
fereiico to the pocuniajy value and nature of 
tho suits which the Court has to try.” Per 
Mahmood, J., in Nidhi Lai v. Mazhar Husain, 
7 A. 239 (1884) ; see Authors’ Evidence Act, 
5th ed., notes to s. 44. 

(5) See the question of jurisdiotion dis- 
cussed in Hukm Chand’s Res .Judicata, Cffi. v. 
cl scq. ; and the same Author’s Civil Pro- 
cedure Code, *54. 

(0) Amritrav r. Balkrislmu, J 1 B. 488, 400 
(1887), and sec definit ion given ])y Mahmood, 
J., in Har Prasad v. Jafar Ali, 7 A. 350 
(1885). 

(7) Har J‘rasad r, Jafar Ali, 7 A. 360 
(1885). See Abdul Kadir v. Doolaiibibi, 
37 B. 663 (1913). 

(8) It is used in this sense in Ledgard v. 
Bull, 9 A. 191, 203 (1880) ; Sadasiva v. Rama- 
linga, 2 I. A. 219, 233 (1876) ; Hutronatb 
Roy V. Scott, B. L. R., F. B., 036 (1867). 
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aiakc a rc^iiajid, tJiai term l)cing uHotl in the forjner neiiso, then it is only in 
the latter sense that an erroneous order of remand can be treated as an ordiM- 
made without iurisdiction.(l) EuiThcr ditHculty lias been introdiicf^d, it 
having been held that the same terjn may mean one thing in one section of 
the ('ode and another thing in another. 8o the term, it lias been held, (2) is 
used in its former sense in sect. 09 (formerly 578), that is, in the sense of local 
and pecuniary jurisdiction and jurisdiction with reference to the subject-matter, 
while the same term in sect. 115 (formerly 622), may, it is said, well be taken to 
have })cen used in a more comprehensive sense.(d) The term in this section is 
used in the first of the senses above mentioned. 

The judgment or order of a Court without jurisdiction in this last- 
mentioned sense is void and a mere nullity. (4) Jurisdiction derives from the 
Sovereign, and in British India has been conferred by the Charters and Letters 
Patimt of the lligli Courts, and as regards other Coiuts by various Acts of the 
Legislature constituting those Courts, giving them powers and regulating their 
procedure.(5) 

Tin’s jurisdiction may be of different kinds: (a) over tJio parties; (b) 
over the subjeet-matter ; (c) Igcal ; (d) pecuniary, reculiar powers may be 
given to particular Courts whilst other Courts may be of restricted jurisdiction. 
But no Coiut has power to give judgment respecting a matter not submitted to 
it for decision, even in a suit involving other matters which have been so 
submitted. (6) 

TIio distinction must be kept between jurisdiction and errors in the 
tL\(‘rcisj of jurisdiction. Tlie jiroc.eedings of a Court having jurisdiction over 
the subject-matter and parties are not void, however erroneous they may be. 
A judgment is not void simply because it is erroneous. This is evident from 
the very notion of jurisdiction, which is the power to determine and not 

as to wiiother jurisdiction exists. This is not 
an exorcise of jui’isdiction over the ease itself, 
but an investigation of another question, that 
of whether the conditions of cogiiizanco are 
satished : Amritrav v. Balkrishna, 1 1 15. 488 
(1887) ; Hureo Prosad i\ Koonjo Behary, 1 
Mai-sh, 90, 101 (1862) ; Nasrun v. Watson, 3 
W. R. 215 (1865). As to the effect of evidenco 
given in a Court without jurisdiction, see 
Authors’ Evidoiice Act, 5th cd., note to s. 33. 
As to prohibition of inquiry into jurisdiction 
by executing Court under 0. 21, r. 7, sec 
Hari Govind Kalkuntlri v. Narsingrao 
Konherrao Desphande, 38 B. 149 (1913). 

(5) Vide jmt. As to the presumptions 
affecting jurisdiction, see Authors’ Evidence 
Act, 5th od., notes to s. 114, ill. (r), and under 
heading ** Regularity ” ; Hukm Chand, Res 
Judicata, 422. 

(6) See per James, L.J., in Robinson v. 
Dhuleop Singh, 11 Oh. B. 798 ; Hukm Chand, 
Res Judicata, 451. 


(1) Mohesh Chundcr Das v. Jahiruddi 
Mollah, 5 0. W. N. 509, 612 (1901). [So it 
has been said that the Judicial Committee in 
Amir Hasan Khan v. Shoo Baksh Singh, 11 
C. 0 (1884), used the term “ jurisdiction,” not 
in the souse that the Judicial Commissioner 
had no jurisdiction in the first sense of the 
word to entertain an application for revision, 
for he had the same powers as the High 
Court, but that ho had exceeded his legal 
authority and ihat the order was uUra virea : 
Har Prasad v. Jafar Ali, 7 A. 350 (1885). 
See Hukm Chand, Res Jud. 461 cl acq.] 

(2) Ib. 

(3) lb., 514 ; Har Prasad v. Jafar Ali, 7 
A. 360 (1885) ; Dhaii Singh v. Basant Singh, 
8 A. 519 (1880), per Mahmood, J. 

(4) See Authors’ Evidence Act, 6th ed., note 
to 8. 44, where the question of competency, 
fraud and collusion, as affecting judgments, is 
dealt with, and Hukm Chand, Res Jud. 397, 
484. A Court may, however, always inquire 
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merely the power to determine riglitly.(l) So in the under-mentioned case 
the Priv)^ Council held tliat a judicial sale was not a nullity and could not be 
treated as invalid, notwithstanding irregularity even though a material one, 
for the jurisdiction of the Court to execute had been complete throughout. 
It had not been lost by reason of an error in treating a particular person as 
tlio legal representative of the judgment-debtor's estate, the Court having power 
to decide wrongly as well as rightly.(2) 

It is a general principle, that whenever jurisdiction is given to a Court 
l)y an enactment, and such jurisdiction is only given on certain specified terms 
contained in the enactment itself, these terms must be complied with in order 
to create and raise the jurisdiction, for if they are not complied with tlio 
jurisdiction does not anse.(3) 

Consent cannot give jurisdiction, whicli is absent as regards the subject- 
)uatter,(4) nor probably as regards local or pecuniary (5) jurisdiction. When 
tlie .hulge liaii no inherent jurisdiction over the subject-matter of a suit, the 
jjarties cannot- by their mutual consent convert it into a proper judicial process, 
although tliey may constitute the Judge their arbiter and be bound by his 
decision on the merits when these are submitted to liim.(6) 


(]) Hu km Ch.iml, U‘S Judicata, 471), 4S2 ; 
t-o wJu'ii' the ('<mit has jiuwcr to grant iclH 
of a particular kind, an error in giving tiHi 
much or not enough is never void, so long 
as it does not excjeed its jKJssible powei’ in any 
cause of the general class to which the one 
uiidci’ consideration Ixdongs, ib. 450. And sec 
Amir Hasan Khan r. Nhco Baksh >Singh, 1 1 ( k 
() (1884) ; ref., Har Prasad t\ Jafar Ali, 7 A. 
1)45, 1)49 (1889) ; Badami Knar v. Dinn Bui, 
8 A. Ill (1889) ; Malioined Snlemaii Khan r. 
Fatima, 9 A. 104 (1880) ; and next nob* ;uid 
notes to s. 115; and see Bhupendra Nath 
Basu llanjit Singh, 41 (k 384 (1913). 

(2) MalUayiin v. Nashan, 25 H. .‘{37 (1900), 
Ik Ck ; (list., Ba8wantai)a r. Kanu, 9 B. 80 
(1884), in which the Court had not the juris- 
diction which it purported to exercise. 

(3) Nusscrwaiijoo v. Mccr Myno(>do('n, 0 M. 
1. A. 134, 155 (1855). ,So a Court could give, 
judgment on an award unless under the pro- 
visions of 8. 521 of tho last Code : Raja liar 
Narain Singh v. Chaiidh)'aiii Bhagw^ant Kuar, 
13 A. 300 (1891) ; or admit a review after 
ninety days without being satisfied that there 
is sufficient cause as directed by tho Limitation 
Act : Luchman Singh v. Shumshore Singh, 2 
I. A. 58 (1874) ; or in violation of s. 629 of 
that Pode, prohibiting tho review of an order 
passed in review : Muhammad Yusuf Khan 
V, Abdul Rahman Khan, 16 1. A. 104 (1889). 

(4) See note 0 , post, and Hukm Chand, Res 


Judicata, 409. 

(5) See Jlukm (Juuid, Res Judicata, 4J1, 
412, where it is stated that the question as t-o 
tho waiver of local jurisdiction has not yet 
received an authoritative decision i.i India. 
In Volayudam v. Arunachala, 13 M. 273 
(1889), it was held that there was no waiver 
of pecuniary jui’isdiction ; but the matter was 
one really not of jurisdiction but procedure* 
See (lonrachandra v. Vikraina, 2^ M. 367 
(1899). In (Jurdeo Singh v. Chandrikah 
Singh, 5 C. h. J. 611, 623 (1907),'tho term 
“ subj('et-maiier ” appeara to have been used 
in contradistinction to tlu' other elements 
analysed. 

(6) Lodgard r. Bull, 9 A. 191, 203 (1886), 
Ik tk ; s. e., 13 1. A. 134 ; Minakshi Naidu v. 
Subramanya Sastri, 11 M. 26, Ik Ck (1887) ; 
H. c., 14 J. A. 100; Bibi Ladli Begam v. 
Bibi Raji Kabia, 13 B. 050 (1880) [suit eog- 
iiizablo by S.* C. C. alone bitught in Court 
of Joint Subordinate Judge] ; Denonath v. 
Adhor Chundor, 4 C. N. W, 470, 473 (1900) ; 
Aohha Mian v. Durga Chum I^aw, 25 C. 140, 
161 (1897); Nassorwanjee v. Meor Mynoo- 
deen, 0 M. I, A. 134, 101 (1855) ; Luchman 
Singh V. Shumshcre, 2 I. A. 68 (1874); 
Government of Bombay v. Ranmalsingjb 9 
B. H. C. R. 242 (1872) [property situate in 
territory of independent chief] ; Lalmonee 
V, Juddoonath, 1 Ind. Jur. N. S. 319 (1860) ; 
Keshav v, Venayak, 23 B. 22, 20 (1897) ; 
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Where, however, the Court lias jurisdu-tion over tlie subject-matter and 
over the person, and a defendant has some privilege which exempts him from 
the jurisdiction, such privilege may, it has been said, be waived. (1) So where 
the objection to the jurisdiction was based on the ground of the defendant 
being a Sirdar of tl e Deklian, who as such was not subject to the jurisdiction 
of the Munsif’s Court which passed the decree, it was held that the defendant 
must be taken to have waived the want of jurisdiction and that it was too late 
to raise it when the decree was sought to be executed. (2) And there are numerous 
authorities which establish that when, in a cause which the .Judge is competent 
to try, the parties, without objection, join issue and go to trial upon the merits, 
the defendant cannot subsequently dispute his jurisdiction upon the grounds 
that there are irregularities in the initial procedure which, if objected to at tlie 
time, would have led to the dismissal of the 8uit.(3) 

Under the former Codes it was held that an objection to jurisdiction might 
be raised at any stage of a suit, even after remand by the High Court in second 
a])peal,(4) and that the Court, would receive and adjudicate' a point of 

Vialmii Saklmram v. Krishnarao, H B. 153 impressed by the observations of Markby, .1., 
(1880) ; Hoy Bhoopendro Nath Chowdhry v. in Ekowri Singh v. Bijaynath, 4 B. L. H., A. C. 

Kalec Prosunno Ghose, 24 W. R. 206 (1876) 111, in which it was held that the conduct of 

[consent cannot give jurisdiction nor alter tho the parties was immaterial]; Minakshi v. 
nature of the decree. An agroemont intro- Subramanya, 14 1. A. ICO (1887) ; Sankumani 
ducing fresh parties cannot be substituted for v. Ikoran, 13 M. 213 (1889); Vishnu Sak- 
the decT'o or become capable of execution haram v. Krishnarao, 11 B. 163 (1886) ; Puna 
as if it was the original decree] ; Hamasamy Biboo v. Kiioda Buksh, 22 W. R. 390 (1874) ; 
Chettiar v. Orr, 20 M. 176, 178 (1902) ; Akle- Khomna Gowala v. Budoloo Khan, 6 C. 251 
mannessa Bibi v. Mahomed Hatom, 31 C. (1880) [reference to arbitration]. Sec Hukm 
ti49 (1904) ; Kumasasami Reddiar v. Sabba- Chand, Res Judicata, 408-473. 
raya, 23 314 (1899) [transfer of appeal, (4) Keshav v. Vinayak, 23 B. 22 (1897) ; 

but absence of notice of transfer may bo and see Sayad Nyambula v. Nana, 13 B. 424 
waived : Sankumani «. Koran, 13 M. 211 (1888) [objection taken for first time in 

(1889)] ; Krishnan Ch(itti v. Muthu Palandi, second appeal] ; Velayudam v. Arunachala, 13 
22 M. 1 72 (1898) [appiuil] ; Aiikhil Ohunder M. 273 (1889) ; Mohan Ishwar v. Haku Rupa, 
?\ Baboo Moheenee Mohun, 4 0. L. R. 491 4 B. 038, 639 (1880), and cases there cited ; 

(1879) [id.]. Bipin Bchary Chowdhry v. Ram Chunder 

(1) See Hukm Chand, Res Judicata, 412. Roy, 14 W. R. 12, 16 (1870) ; Macdonald v. 

(2) Expar<eManoharBhivrav,2B.H.C.R. Riddell, 16 W. R. Cr. 79 (1871); Shri 

374 (1865); ref., Mom v. Gopal, 2 B, 132 Sidheawar Pandit v, Shri Harihar Pandit, 
(1877). It is to bo observed, however, that 12 B. 165 (1887) ; Chundco Churn Dutt v. 
the objection in the former casoVas taken in Eduljoe Cowasjoe, 8 C. 678 (1882) [Small 
execution proceedings, and a Court executing Cause Cburt reference — ^new trial — though 
the decree has no power to go into the merite no objection at the original hearing]. In 
of tlio decree. Har Narain Singh v. Chaudhrain Bhagwant 

(3) Lcdgard v. Bull, 9 A. 191, 203 (1886), Kuar, 13 A. 300 (1891), the Privy Council, 
P. C’. ; Piaani v. Att.-Gen. for Gibraltar, 6 holdingthata Judge had acted without juris- 
P. 516 (1874) [departures from ordinary diction, set aside the decree, although the 
practice by consent are of everyday occur- point was not raised either in the first Court 
rence] ; Sadasiva v. Ramalinga, 2 I. A. 210 or the Court of Appeal in India ; Nidhi Lai 
(1876) ; s. e., 16 B. L. R, 383 [Court had v. Mazbar Hossein, 7 A. 230 (1884) [provided 
pncral jurisdiction though exercise of that there is on the record sufficient material to 
jurisdiction was irregular. The P. C. at stibstantiate the objection]. 

p. 403, 16 B. L. R., stated that they were not 
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jurisdiction tliougJi not taken in tlio lower Court, because acts done without 
jurisdiction are acts of no legal effect at all and might be set aside.(l) At the 
same time it wan said that though the question of jurisdiction miglit be taken 
for the first tijiie on appeal, yet if the want of jurisdiction did not appear upon 
the pleadings, evidence or admissions of ilio parties, the Court would 
not, upon a mere suggestion, remand the case io ascertain fiirtJier facts in 
order that tluj qiuistion of jurisdiction might be considered. (2) The objection 
should be raised in the course of the proceedings. Ho wlio liaving an appeal 
and a special appeal on a question of jurisdiction, lias not availed himself of 
those rejncdics, remmeiavii juri pro se miroduclo. An omission to urge objections 
tliere is to be treated wlien the proceedings have been completed as con- 
clusive. (3) When no objection to the jurisdiction of the first Court was 
3‘aised in the grounds of a regular appeal and the first Appellate Court declined 
to hear the question argued, it was held that the objection should have been 
considered and decided. (4) The present Code, however, enacts that no objeedhm 
to jurisdiciion (“place of suing”) shall be allowed in any appeal or revision 
unless taken in the Court, of first instance before settlement of issues 
(sect . 21, pos/). 

If a party protest against jurisdiction he is not bound to retire ; he can 
go through the case subject to protest-fb) If an objection to jurisdiction is 
first taken at a lute stage of the suit, and the jurisdiction is doubtful, the proper 
course is to proceed to determine the suit.(6) As to the form of the order where 
an o])je(’.tiou to jurisdiction is raised and allowTd, sec notes to 0. VII. r. 10. 
In some erases a party has been held to be estopped from proving want of juris- 
diction in a subsequent suit (7) or in further proceedings. (8) 

Subject-matter. — Jurisdiction over the subject-matter primarily depends 
on the nature of the cause of action alleged and of the relief asked. It is no^i 
however the existence of a cause of action which constitutes the subject- 
matter, but the allegation of such existence.(9) Nor is the subject-matter of 


(1) Gooroo PoTsad Hoy v. Juggobundhoo 
Mozoomdar, W. K. Sp. Ko., p. 15, F. B. 
(1862) ; Ilamayya v. Subbasayadu, 13 M. 25 
(1889) ; Rajnarain v. Ananga Mohun, 26 G. 
598, 600 (1899). As regards estoppel against 
pleading want of jurisdiction, see Authors’ 
Evidence Act, 5tU ed., Introduction to Ch. 
VIIT. 

(2) Naimudda Jowardar v. Scott, 3 B. L. R.. 
283 (1869). 

(3) Naro Hariv. Anpumabai, 11 B. 160 «., 
171, 172 (1874), vide <post^ “ Estoppel.” 

(4) Motilal Ramdas v. Jamnadas, 2 B. 
IT. (t R. 40 ( 1 865). Otherwise if it were only 
an irregularity; Ram Kishen Upadhia v. 
Dipa Upadhia, 13 A. 580 (1891). 

(5) Haralyn v. Bottcly, 6 Q. B. D. 63 (1870); 
f/. Lcdgard v. Bull, 9 A, 191 (1886) ; as to 
costs where the plea of want of jurisdiction is 
raised and allowed, but the party raising it is 


responsible for the prior proceedings, see 
Aftabooddeon Ahmed v. Mohince Mohun 
Doss, 15 W. R. 48 (1871). 

(6) Bagram v, Moses, 1 Hyde, 284 (1804). 

(7) See Hukm Chand, op. cit, 416 ; Naro 
Hari v. Anpumabai, 11 B, 160, w. (1874), 
ante ; Drobo Moyee v. Bipin Mundul, 10 W. R. 
6 (1868) ; Gbpe Nath v. Bhligwat Pershad, 
10 C. 707 (1884 ) ; Ooma Soonduree-v. Bepin 
Boharcc, 13 W. R. 229 (1870) ; Nohora Roy v. 
Radha Pershad Singh, 4 C. L. R. 353 (1879). 

(8) Hukm Chand, op. cit. 420 ; Mohammed 
Hosaein v. Akayya Narain, 2 B. L. B. Ap. 42 
(1869) ; Naimudda v. Scott, 3 B. L. R. 283 
(1^69), supra; Koylash Chunder v. Ashrup 
Ali, 22 W. R. 101 (1874). As to s. 11 of 
the Suits Valuation Act, 1887, vide post, 
“ J’ecuniary Jurisdiction.” 

(9) See Hukm Chand, Res Judicata, 240 
ei seq. 
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a suit necessarily identical with tlie property to which the suit relates. The 
subject-matter of a suit is generally the specific thing sought in it. In a suit 
for damages for injuring a carriage the subject-matter would in one sense be 
the carriage, but the object of the suit would be the amount demanded. Where 
there is no materiel property concerned, as in a suit for slander, t.he subject- 
matter cannot be identified with a tangible tiling. Wliere, on the other hand, 
the claim is for a particular field, that field as a material object is sought and 
is regarded as the subject-matter of the suit. These meanings of the term are 
not inconsistent. They are reconciled by saying that the field is the subject- 
matter in so far as it is conceived as embraced in the command or adjudication 
sought. Hence what is sought is the true measure of the subject-matter, not 
what the suit is about in a wider and vaguer sen8e.(l) It has been recently held 
by a Full Bench of the Bombay High Court, that where the main purpose of a 
suit was to determine a right to immoveable property, a Small Cause Court had 
nevei tlielcss jurisdiction to entertain it if the relief asked was not for immoveable 
propei ty, but for payment of a sum of money.(2) 

In every suit the plaintiff advances two matters for determination : — 
whether ground exists for resorting to the Court for aid, and if it does, the relief 
claimed as due. Neither of these matters alone is the subject-matter of 
the suif-, to the exclusion of the other, since each alike is matter necessary to 
be determined in the suit before a decree can be granted to the plaintiff.(3) 
Nor can the nature of the defendant's plea affect the jurisdiction acquired by a 
Court over the plaintiff’s claim.(4) Even an equitable claim of set-off, to which 
0. Ylil. r. G, does not apply, will not bo taken cognizance of by a Court 
if it is in excess of its pecjuniary jxirisdic.tion, though that circumstance will 
not affect the jurisdiction of the Court over the suit itself. (5) Jurisdiction 
^)Vcr tlie subject-matter must exist throughout the proceedings in the suit. 
Jurisdiction must exist at the time of its institution as well as at that of its 
disposal.(6) The decision in Shainrav v. Niloji (7) is not against this view, as 
th(‘, decision is grounded on the circumstance that jurisdiction in proceedings 
taken for the execution of a decree is by law not made to depend on the amount 
in respect of which the execution is taken, but on the amount claimed in the 
suit in which the decree was given.(8) 

The late Supreme Court possessed no Appellate Jurisdiction hut a general 


(1) Per West, J., in Lakshraan Bhatkar v. 
Babaji Bhatkar, 8 B. 31, 34 (1883) ; Hukm 
Chand, op. ciL 29'). 

(2) Putiangowda v. Nilkanth Kalo Dos- 
phando, 37 B. 075 (P. B.) (1913) ; and sco 
Vinayak v. Krishnarao, 25 B. 625 (1901). 

(3) Harnam Singh v. Kirpa Ram, 1887, 
P. R. No. 1, cited in Hukm Chand, op. ciU 
299, 300. 

(4) Cobind Singh v. Kallu, 2 A. 778 (1880) ; 
Bahadar v. Nawab Jan, 3 A, 822 (1881) ; 
Chandu v. Kombi, 9 M. 208 (1886) j Bhaj Mai 
w. Inhora, 1888, P. R. No. 169, cited in Hukm 
Chand, op. Ht. 294, where other similar eases 


from the Punjab Chief Court arti cited. The 
value of the suit is not altered by the plea of 
the defenclant, whether that plea be tnic or 
false : Jag Lai v. Har Narian, 10 A. 524 
(1888) ; Shumbhoo v. Prankristo, 13 W. R. 
106 (1870) [jurisdiction depends upon the 
way the suit is framed], 

(6) Brojondra Nath v. Budge Budge Jute 
Mill, 20 C. 527 (1893). 

(6) See Hukm Chand, op. oil. 405 ; Chanda 
r. Kombi, 9 M. 212 (1886). 

(7) 10 B. 202 (1886). 

(8) Hukm Chand, op. cil. 405, 400. 
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as well as a local original jurisdiction embracing matters civil as well as 
criminal. It executed its own writs and processes throughout tbe provinces 
and distii(jts annexed to and made subject to the Presidency of Fort William, 
such provinces and districts being within the limits of its general juris- 
diction. 

The jurisdiction of the High Court is, in some respects, analogous to that 
of the Su])reme Court ; but is, in other respects, wholly dissimilar. It has an 
Appellate Jurisdiction, as <‘.xtensive as that possessed by the late Sudder Court, 
which it never exercises for the purpose of enforcing its decrees or orders, the 
same being enforced through the subordinate Courts : and it has an Extra- 
ordinary Original Civil Jurisdiction, and also an Extraordinary Original 
[Criminal Jurisdiction, peculiar to itself. It has, besides, a Civil Jurisdiction, 
11 Criminal Jurisdiction, an Admiralty and Vice-admiralty Jurisdiction, a 
Testamentary and Intestate Jurisdiction, and a Matrimonial Jurisdiction. 
^>ects. 11 and 12 of the Letters Patent, ('onstituting the High Court, relate to 
its Original (hvil Jurisdiction ; sect. 13 to its Extraordinary Original Civil 
Turisdiction ; sects. 21 and 22 to its Ordinary Original Criminal Jurisdiction ; 
sect. 23 to its Extraordinary Original Criminal* Jurisdiction ; sects. 31 and 32 
to its Admiralty and Vice-admiralty Jurisdiction ; sects. 33 and 34 to its 
Testamentary and Intestate Jurisdiction; sect. 35 to its Matrimonial Juris- 
iiction ; and sects. 24, 15, and 16 to its Appellate Jurisdiction. Its Ordinary 
divil Jurisdiction, unlike the Jurisdiction of the Supreme Court, is merely 
local ; as is also its Matrimonial Jurisdiction. Its Extraordinary Original 
Civil Jurisdiction is to try and determine any suit being or falling witfiin the 
jurisdiction of any Court, whether within or without the Bengal Division of 
the Presidency of Fort William, subject to its superintendence, when it shall 
think proper to do so, cithei* on the agreement of the parties to that effect, oi;^ 
for the purposes of justice. Its Ordinary Original Criminal Jurisdiction is 
both local and general, and is in all respects the same as that exercised, by the 
Sujueme Court on its Crown side. Its Extraordinary Original Criminal Juris- 
diction is over all persons residing in places within the jurisdiction of 
any Court, formerly subject to the superintendence of the Sudder Nizamut 
Adawlut at Calcutta, whether within or without the Bengal Division of th'^ 
Presidency of Fort William ; and, in the exercise of this jurisdiction, it has 
authority to try, at its discretion, any such persons brought before it on charges 
preferred by the Advocate-General, or by any Magistrate, or other officer, 
specially appointed by the Government in that behalf. Its Admiralty 
and Vice-admiralty Jurisdiction is the same as that* exercised by the Supreme 
Court on its Admiralty side, and by the late Vice-admiralty Court. Its 
Testamentary and Intestate Jurisdiction is the same as that exercised by the 
Supreme Court on its Ecclesiastical side. As regards the Original Civil 
Jurisdiction of the Court, sect. 2 of the Letters Patent provides that “the 
High Court of Judicature at Fort William in Bengal, shall have, and exercise, 
Ordinary Original Civil Jurisdiction, within such local limits as may, from 
time to time, be declared and prescribed by any law or regulation, made by 
the Governor-General in Council, and, until some local limits shall be so 
declared, and prescribed, within the limits declared and prescribed by the* 
Proclamation fixing the limits of Calcutta issued by the Governor-General 
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in Council, on the 10th day of September, 1794, and the Ordinary Origina 
Civil Jurisdiction of tlie said High Court shall not extend beyond th( 
limits, for the time bein^ declared and prescribed, as the local limits of sucl 
jurisdiction.” As no law or regulation has been made by the Governor 
General in Counrd, declaring and prescribing local limits, within which th( 
Ordinary Original Civil Jurisdiction of the Court is to be exercised, the 
limits of the town of Calcutta are the present limits within which jurisdictioi 
is to be exercised.(l) 

Certain Courts are of limited but exclusive jurisdiction, such as th( 
Presidency and Provincial (Act IX. of 1887) Small Cause Courts, which havt 
limited jurisdiction of an exclusive character over certain classes of suits foi 
money or moveable property, which may be tried summarily and which or 
that ground are excluded from the jurisdiction of the ordinary Civil (Courts. 
There are, however, numerous rulings to the effect that the nature of a suit 
is not changed because a question of title is incidentally raised in it. (2) 
As to other Courts of exclusive jurisdiction, see jmty “ Either cx}m,sdy or impliedly 
barred” As regards the valuation of the subject-matter as giving jurisdiction, 
see “ Pexiuniary Jurisdiction ” post. 

Just as sect. 9 of the last Code enacted that no person, should be exempted 
from the jurisdiction, so as n‘.gards suhject-malter sect. 10 enacted tliat, subject 
to the provisions of the Code and other enactments to which references will be 
made, no civil cause is exempted from the jurisdiction of the Civil Courts (vide 
post). Generally speaking, with the exception of Small Cause Coui*ts (3) and 
Revenue C-ourts (4) the jurisdiction (subject to the conditions mentioned in 
sect. 10) as regards the subject-matter is not limited, though the power to 
take cognizance of a particular suit may be affected by its value. So though 
• a Munsif in Bengal may try all suits cognizable by Civil Courts, he can only 
do so fn the case of suits the value of which usually does not exceed 1000 rupees. 

(a) Local jurisdiction.- -The jurisdiction of a Court, apart from 
statutory power, can only be exercised over persons who are within its 
t('iTitorial limits.(f)) For the exercise of judicial power this country is 
divided and subdivided into small local areas, varying for different grades of 
C )nrts and generally liable to a change by the Executive Gov(*.rmncnt.(r)) 


(J) Sogore Butt v. Ram Cliunder Mitter, 
1 Hyde’s Reports, 130 (1803), per Wells, J. 

(2) Alagiriiami v. Innasi, » M. 127, F. B. 
(1881); Manappa v. McCarthy, 3 M. 192, 
F. B. (1881) ; Bapuji v. Krishaji, 15 B. 400, 
403, 404 (1890) ; Mobesh Mahto Sheikh 
Biru, 2 C. 470 (1877), P. B. [no special appeal 
lies, though a question of title may have been 
incidentally raised ] ; Radha v. fJudadhnr, 
15 W. R. 106 (1871) [the decision on title is 
not conclusivo, except as regards the claim in 
that suit]. It is the nature of the suit as 
described in the plaint, and not the nature of 
the defence which determines jurisdiction, 
vide poH, p. 78. As regards the juris- 


diction in particular cases of Presidency and 
Provincial Small Cause Courts, as also of 
Courts of Cantonment Magistrates and Courts 
of Request, see cases cited in O’Kincaly’s 
Civil Procedure Code, not-es to s. 15. 

(3) Vide ante. 

(4) See as to these Hukm (’hand. Res 
Judicata, 268 ; O’Kinealy’s CUvil Procedure 
Code, notes to s. 15, and post. 

(5) Hadjee Kaseem v. Hadjeo Isupf, 6 
C. W. N. 829 (1902). 

(6) See Hukm Chand, Res Judicata, 318 ei 
8&J. In England local venue in respect to 
local matters continued down to 1373, when 
local venues were abolished, but Ckmrts of 
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The limits of these areas determine the local limits of the Courts’ jurisdiction 
for the trial of original suits and appeals. Personal jm’isdiction depends on 
the place of residence or business of the defendant. The former for transitory 
actions, that is, actions which are brought on occurrences which happen any- 
where, depends on wliether the cause of action or part of the cause of action 
arose within the local limits of the jurisdiction, and for local actions or actions 
relating to immoveable property or for the recovery of moveable property 
actually under distraint or attachment, depends on the situation of the 
property within the local jurisdiction. The case of moveable property attached 
or under distraint is an exception to the general rule that personal property 
has no locality, by which it is not meant that it has no visible locality, but that 
it follows the person and is governed by the law which governs him.(l) ThC' 
exception in the Code (2) is probably founded on the fact that in the case 
given the situs of the moveable property is fixed and cannot be altered by any 
])e]’Son at his pleasure, and, perhaps, also for the convenience of judicial 
administration. The limits of these different areas determine the local limii,s 
of the Courts’ jurisdiction for the trial of suits and appeals. The difficulty 
exists in wliat lias been fitly described as the localization of suits, and rules 
liave therefore been enacted by the Legislature for determining the circum- 
stances in which a suit may be taken cognizance of by the Courts having 
jurisdiction in any partienUr area. 

Clause 12 of the Letters Patent dctemiine the ordinary original juris- 
diction of tlie Presidency High Courts, the High Court at Allahabad having 
no ordinary original (dvil jurisdiction. (3) There has, liowever, been cortnider- 
able conflict of opinion as to the several essentials of jurisdiction fur which 
provision lias been made by these Cliarters,(4) cliiclly as to the nature of “ suits 
for land.” To avoid such differences of opinion in the Provincial Courts, the ^ 
Code, in seijts. 16-20, fosi, makes detailed provisions as regards jurisdiction, 
and in any case governed by those sections there can hardly be any difierence 
as to the character of the local suits, to which tJie principle of ierritorial juris- 
dic-tion must be lield f o apply. These provisions, as also those contained in the 
(diartcrs, are dealt with in the Notes to those sections. 

It lias been held tliat a Court has no juiisdiction to hear and decide a suit 
or appeal within its jurisdiction and cognizable by it, if it is instituted 
in a Court not liaviiig such jurisdiction, (5) even though it may be transferred 
to it by liiglier judicial autliority. Tlio Calcutta Court has held (6) that it 

• !■ 

Equity, which were always unfettered by (2) S. 16, cl. (/). 

local venue, entertained suits affectmg lands (3) As to the distinction between ordinary 

abroad. 8ee Companhia do Mocambiquo v. and extraordinary jurisdie.tion, see Navivahoo 

British South Africa Company, 1892, 2 Q. B. v. Turner, 16 I. A. 162 (1889). 

l58. The local limits of the Calcutta High (4) See notes to ss. 17, 18, posf. 

Court wer<i lixed by proclamation of the (6) Pachaoni Awasthe v. Ilahi Baksh, 4 

Governor-General on 10th Sept., 1794, and A. 478 (1882). 

are given at p. 461 of Bolebamber’s Rules and (6) Peary Lall Mozoomdar v. Komal 
Orders, ed. 1900. Kishoro Dassia, 0 C. 30 (1880) ; Earn Narain 

(1) tbmpanhia do Mocambiquo v. British Joshy v. Parmeswar Narain Mahta, 25 C, 
South Africa Co., 1892, 2 Q. B. 397, per lAird 39 (1897) ; R. v. Mangal Tehchand, 10 B. 274 
Esher. (1886) fCr. P. C., s. 526J. 
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could direct the transfer of an appeal only from a Court having jurisdictio: 
to receive and try it, and tliat decision was approved of by the Judici« 
Coinmittcc,(l) 

As to the jurisdiction over proceedings in execution of a docrt'o, see seci 
t38, yws/. 

An appeal caimoL be heard upon the merits unless the decree from whic! 
tlie appeal was preferred was passed by a Judge having jurisdiction over th 
matter in dispute. The Appellate Court is only a Court of Error, and th 
trial by an Appellate Court cannot bo accepted in place of a trial b; 
tlie Court of lirst instance. (2) But though the Appellate Court canno 
entertain the appeal on the jncrits where a Subordinate Court has no juris 
diction over the trial of a suit or appeal, the Appellate Court autliorized t< 
hear appeals from that Subordinate Court has power as such to set aside it 
proceedings on an appeal.(3) So where a defendant appealed from tie 
JJeputy Collector to the District Judge and the plaintifi then appealed to th« 
High Court, upon an objection to the hearing of the appeal, on* the groum 
that as no appeal lay to the District Judge a forl/iori no appeal lay to the Higl 
(hurl., the ol)j(iction was ovefruled and the High Court reversed the decree o 
llie District Judge and restored that of the fust Court. (4) As to ihe (‘fleet o 
absence of objection to jiuisdiction, sec sect. 21, jml. 

{h) Personal jurisdiction. — As already stated, jurisdiction is conferred 
by the various Charters and Letters l^itent and Acts of the Legislature, t( 
whicxi recourse must he had, to (hdermine the extent of jurisdiction in tin 
case of any particular suit and Court. And such jurisdiction may be con 
sidertid with reference to the (a) parties, (b) subject-matter, (c) local, anc 
^ (d) pecuniary limits. 

In the fii'st place this section and sect. 10 of the last Code enact genera' 
ruhis wliich are applicable to all Civil Courts. 

Tlieir effect may be generally, though succincJty, expressed in the language 
of Carth, C.J., in a case in which the defendant was master of an Italian vessel : (5] 
“ There is no doubt whatever that by the law of tliis country, wliich is iJie some 
in that respect as the law of England, Civil Courts as a general rule, have juris- 
diction to try all civil suits against all j)crs()ns of any nuiionality within the local 
limits of their jurisdiction.” 

Sect. 10 of the last Code dealt with jurisdiction over persons. Prior In 
1850, Coiuts presided over by native officers were not competent to take cogniz- 
ance of sffits to which ‘Europeans or Amcuicans were parties. The Code of 
1859 enacted the same rule as that contained in sect. 10 of the last Code. The 


(1 ) Lcdgard Bull, 9 A. 191 (1886). But 
B(‘o Hukm (Jhaiifl, Rob Judicata, 458. 

(2) VelayiidaiTi v. Amnachala, 13 M. 273, 
274 (1889). 

(3) Jwala Prasad v. 8alig Ram, 13 A. 575 
(1891). 

(4) Ib. In the case cited in the last note, 
as it was hold that neither of the lower Courts 
had jurisdiction, the High (Jourt sot aside the 


decrees of bcith Courts, dismissed the suit, 
and directed that the plaint he returned for 
presentation in the proper Court. In these 
cases there is merely an inquiry as to whetffer 
jurisdiction exists. As it i.s open to the first 
Court to make such inquiry, so can the Appeal 
Court if the former errs. See Huhm Chand, 
Res Judicata, 400. 

(6) Olnerr. Lavezzo, 10 C, 878, 882 (1884). 
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provisions coniaiiied in that section were first enacted by Act XI. of 1836, 
and were reproduced in the Code of 1859, and in subsequent Codes. Their 
retention lias been considered no longer necessary, the principle of law which it 
embodied having been sufficiently established. 

The repeal of seel. 151 of the Army Act by 51 & 52 Viet. c. 4, s. 6, has 
removed the limitation on tlic general jurisdiction of Civil Courts in regard 
to suits for debt against officers holding the King’s Commission. (1) There 
are particular eiuictments (2) exempting from the ordinary jurisdiction 
particular persons or classes of persona, and sect. 8G, fost, contains special 
provisions relating to princes, chiefs, ambassadors and envoys. There was 
nothing, liowever, in sec^t. 10 which affected such personal exemptions, as they 
were not on the ground of descent or place of birtli, but by virtue of special 
enactments. 

TJie exemption of independent foreign Sovereigns from the jurisdiction of 
all Civil Courts is, as a general rule, universally admitted. (3) As to the con- 
ditions in wlii(*li proteci-ed independent native princes niay be sued, see sect. 
86, pM. “ It is an atlribute of sovereignty and an universal law that a State 
cannot be sued in its own Courts without it's consent.” (4) A Sovereign 
State may, however, bring and maintain a suit as any other suitor. As to 
suits by foreign States, see sects. 84, 87, font. In India, however, the 
Government, unlike the Crown, can be and is often sued. And this is so on 
account of tlie original trading character of the East India Company, who in 
course of time acquired the Government of India, and from whom the late 
Queen took over the Government. The statute 21 & 22 Viet. c. 106, which 
transferred to the Crown the possession and government of the British 
territories in India, expressly provided for a continuance of both the nature 
and the extent of liabilities with which the revenues of India in the Company's 
hands were chargeable. As the Crown could, however, not be sued as the 
East India Company could have been, in her own Courts, it was enacted by 
m‘i. 65 ihat the Secretary of State in Council should and miglit sue and be 
sued as a Body C^nporate and that all persons might have the same remedies 
against tlie Secretary of State as they could have done against the East India 

(1) Pike V. Carey, J897, All. W. N. 203. respect to certain iSembers and servants of 

(2) These exemptions generally have refer- the family of the late Nawab of Surat named 
once to the head or members of certain in the Act, the consent required Ixung that 
families which ruh^d tracts of country since of the Governor of Bombay. 

conquered by the British Government. (3) See Hukm Chand, Res Jud’-cata, 372 ei 
Reference, for instance, may be made to s. 2, seq. ; Migholl v. Sultan of Johore, 1894, 1 
Aci Xlir. of 1868 ; s. 11, Act XVIT. of 1863, Q. B. 149; but a foreign sovereign may 
relating to the consent of the Governor- submit to the jurisdiction by a submission in 
General to suits against the cx-King of Oudh the face of the Court, as, for example, by 
and the Nawab Nazim of Bengal ; to s. 2, appearance to a writ, ib., per Lopes, L.J. 

Act XX. of 1873 ; s. 1, Act XXXVII. of 1868, (4) Per Sir Bamca Peacock, O.J., in P. & 

which enact the same with reference to the 0. S. N. Co. v. Secretary of State for India, 5 
Prince of Arcot and certain members of tho B. H. (J. R. App. 1 (1801) ; Nobin Chunder 
family of the late Nawab of the Carnatic Doy v. Secretary of State, 1 C. 1 1 (1875) ; 
named in the Act, the consent required being The Secretary of State v, Hari Bbanji, 5 M. 
that of the Governor of Madras ; to Act 277 G882). 

XVITI. of 1848, which enacts the same with 
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Company, and that the property and effects thereby vested in the Crown for 
the purposes of the Government of India, or acquired for tlie said purposes, 
should be subject and liable to the same judgments and executions as they 
would, while vested in the Company, have been liable to in respect of debts 
and liabilities lawfully contracted and incurred by the Company. It may 
therefore bo generally said that the liability of the Secretary of State to bo 
sued depends on that of the East India Company, and the liability alleged 
must be one incurred on account of the Government of India. (1) But as the 
latter could not be, therefore the Secretar}'' of State cannot be, sued for all its 
acts. The Company, though established originally foj’ purposes of Iradc, 
acquired in time sovereign powcrs.(2) Therefore ads done in the execution 
of these sovereign powers were not subjec^t to the control of the Municipal 
Courts. (3) Though the principle is well established, there is some conflict of 
opinion as 1o what acts are to be deemed acts of Stale, and therefore beyond 
the cognizance of the Civil Courts. (4) The meaning of an “ act of State ” 
lias been defined by the Privy Council to be “ something which appertains to 
the functions of Government.^’ (5) 

Several Indian Acts exempt from the juiisdiction of Civil Coui ts various 
ads of executive and revenue officers done in discharge of the work of adminis- 
tration. See, for instance, A(‘t IX. of 1859, relating to the claims to property 
seized as forfeit (jd, and pod, “ Si((fjccl-mall€ry The exemption in some cases 
only extends to certain Courts or classes of Courts. (6) 

As a general rule, the Court has jurisdiction over all persons, whether 
subjects or foreigners, (7) present in tin*. State at the time of the institution of 


(1) yhivttbhajau v, Seurctury of State, 28 B. 
i314 (1904). 

(2) yoc Gibbou v. East India Co., C Bing. 
N. C. 273. 

(3) Secretary of ytate v. Kamachei Boyce 
Sahiba (Tanjoro Case), 7 M. 1 A. 470 (1859) j 
East India Company v. Syed Ally, 7 M. 1 A. 
578 (1827); KIphinstoiic v. Bedrcchund, I 
Knapp, P. C. C. 310 (1830); Jehaiigir r. 
SecreUry of State, 27 B. 189 (1902). 

(4) See Hukm Chaiid, op. at. pp. 372 et scq. ; 
Salig Ram v. Secretary of State for India, 1 
A. Sup. 119 (1872) ; Bhagwan Singh v. Secre- 
tary of State ,^2 1. A. 38 (18725 ; Eorester v. 
Secretary of State, I. A. Sup. 10 (1871-72) ; 
JIari Sadashiv v. Shaikh Ajmudin, 11 B, 
236 (1886) ; Moodelcy v. East India To,, 
Bm. C. 0, 469 ; Sheo Lall Bohra v. Shaikh 
Mahomed, 13 W. R. P. 0. 4 (1869) ; P. & 0. 
Go. V, Secretary of State, 5 B. H. C. R. App. 
9 (1861); Nobin Chunder Dutt v. Secre- 
tary of State, 1 0. 26 (1875) ; Secretary of 
State V. Hari Bhanjeo, 6 M. 279 (1882) ; 
Vijaya Ragava v. Secretary of State, 7 M. 
466 (1884) ; Goswami v. Madhowdas, 17 B. 


600 (1893) ; Shirman v. Goswami, 7 B. ()2(> 
(1878) [Act of State of Eoroign ix)wcrj ; 
Jehangir v. Secretary of State, 27 B. 189 
(1902) ; Shivabhajan v. Secretary of State, 
28 B. 314(1904). 

(5) Sheo Lall Bcbra e. Shaik Mahomed, 
13 W. R. P. C. 4 (1869). 

(0) J&’.gr. 8. 32, Bombay Civil Courts Act u4i 
amended by 8. 15 of Bombay Revenue Juris- 
dietiou Act, 1870. An attempt was made 
some years ago by the Exceutivo to limit the 
judicial power of the Courts in India, it being 
proposed that the Courts should bo prohibited 
from questioning the legality of tho Acts of 
tho Govemor-Gcnoral in Council, and a 
further proposal was made for tho purpose of 
regulating tho High Courts without Parlia- 
ment being consulted. See per Edge, C.J., 
R. V. Ganga Ram, 10 A. 161 (1894). As 
regards tho protection afforded to judicial 
officers, see Act XVIII. of 1860, and Sin- 
clair V. Broughton, 9 C. 341 (1882). 

(7) See Olmer v. Lavezzo, 10 C. 878, 882 
(1884). 
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tlie suit, wlictlicr tluur presence is t.cniporary or ])cnnauent. As regards iiou- 
residont foreigners, Plowden, »)., in Bikranm bingli v. Bir bingli,(l) said . 
“There is (certainly, so far as I can ascertain, no rule of international juris- 
prudence universally recognized that a Municipal Court is absolutely 
incompetent to exercise jurisdiction over a non-resident foreigner, and it is 
certain that in many, if not in most, countries the Municipal law authorizes th(^ 
exorcise of jurisdiction in sucli cases by its own Courts, subject, generally 
speaking, to tlie condition that notice, actual or constructive, be given to the 
absent defendant. Eor instance, the Code of Civil Procedure (sect. 10 of the last 
Code) enacted that no person should, by reason of Ids descent or place of birtli, 
be, in any civil proceeding, exempt from the jurisdiction of any of the Courts, 
and in sect. 89 (now 0. V. r. 25) the Code provides for service of summons out 
of the jurisdiction, wJdh‘- sc-ct. 17 (now sect. 20) authorizes the Court to take 
cognizance of (OJlain suits wlieii the cause of action has arisen within the 
jurisdiction.” It appears, however, to be generally agreed upon, that even 
the personal sej'vice of a summons on it non-resident foreigner at his foreign 
domicile can create no jurisdiction so as to render tlie judgment enforceable 
in the Courts of any other State, (2) inasmuch ,afl no Sovereignly can extend 
its powers beyond its own territorial limits to sid)ject either persons or pro- 
p( 5 rty to its judicial d<H‘ision. And t]i(*ro is no piinciple for holding that 
tile mere possession of property in the foreign counfiy woujcl, by reason of 
the jn’oteetion enjoyed, confer on the Courts of that country jurisdiction over 
a foreigner iieitliei' domiciled nor resident therein, in respect of matters un- 
connected with th(5 property.(3) Wiiilst every tribuiial may execute process 
against projierty within its jurisdiction, existence of sucli property affords no 
suhicient ground for imposing on the foreign owner of that property a duty or 
obligation to fulfil the judgmciit.(4) See, finlher, as to personal jurisdiction and 
residence, sects. 19 and 20, post, and notes tliercon. 

No sort of juiisdiction can be obtained against one who was dead wlien 
the suit w^fis commenced against him as a defendant or in his name as plaintiff, 
and a judgment for or against him must necessarily be void. (5) If a suit is 
once validly commenced in any Court, jurisdiction is not taken away by the 
change of residence or country by the defendant, and the weight of autliority 
is in favour of the view that jurisdiction is not divested by death of either party 
after the institution of the suit, and a judgment rendered after a party’s death, 
though erroneous, is voidable and not void.(G) 

The general provision of law enacted by sect. 10 of the last Code W'as held 


(1) 1888, R. No. J91, p. r>0t>, cited in 
Hukm Ciiixnd, op. cit. 373, wlicrc the subject 
is generally treated. 

(2) See Uukni Chand, up. cit. 373 ; the case 
of foreigners domiciled here but temporarily 
absent is dilierent. 

(3) Nallatambi Mudaliar v. Poiinusami, 2 
M. 400, 404 (1879). 

(4) Schibsby v. Westonholz, L. R. G Q. 
B. 165 (1870) ; see Pigott on Foreign Judg- 
ments, 137. 


(6) Freeman on .lurisdietion, cited in 
Hukm Oliand, op. cil. 408, 409. 

(C) Pigott oil Foreign Judgments, 130; 
Hukm Chand, op cit. 40G, 407, who points out 
that in Bepin Behari v. Brojo Nath, 8 C. 367 
(1882), a judgment against a person deceased 
was not treated as void, but denied the effect 
of res judicata on the ground that neither tho 
deceased nor the representatives were parties 
to tho suit in which that judgment was pro- 
nounced. 
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not to allect special Icgialation, sucli as that wliicli has been provided for the 
care of tJic poi sons and property of minors.(l) 

(c) Pecuniary jurisdiction.— Throughout the country there are Courts 
of dilforent grades having jurisdiction in suits of different amounts in certain 
prescribed local areas. In dctorinining, therefore, whether any Court has 
jurisdiction over any particular suit, regard must be had not only to the nature 
of the suit but also to the pecuniary extent of the Court’s jurisdiction, 
which arc to be found in tlic various Acts under which the Courts are 
constituted. 

The only limit upon the original jurisdiction of the Presidency High Courts 
is the exclusion of cases falling within the jurisdiction of the Presidency Small 
Cause Courts, in which the debt or damage or value of tlic property sued for does 
not exceed 100 rupees. 

In the case of the Courts governed by the Bengal, N. AV. P. and Assam 
Civil Courts Act (XII. of 1887), the jmisdiction of a Disirict Judge or 
Subordinate Judge extends, subject to the provisions of sect. 15 of the Code 
(which provisions have been held not to affect jurisdiction but to be matter 
of procedure only (2) ), to all original suits for the time being cognizable by 
Civil Courts. The jmisdiction of a Murisif, unless extended by notification, 
is limited to like suits, the value of which does not exceed 1000 rupees.(3) The 
Bombay Civil Courts Act (XIV. of 1869) provides for District, Joint, 
Assistant, and (Subordinate Judges, the latter of whom are of two classes. 
Th(‘ jurisdiciion of the first class extends to all suits, and of the second to suits 
and proceedings of which the subject-matter does not exceed in amount or 
valiKi 5000 rupees. (4) 

The Oudli (hvil Courts are governed by Act XIIJ. of 1879. There arc 
►four g^’adcs of Courts; The Judicial Commissioner and District Judge, who 
have appellate jurisdiction, and the latter original jurisdiction also, and (Sub- 
ordinate Judg<‘sand Munsifs, whose jurisdiction, subject to notification, is 10,000 
rupees and 1000 rupees respectively.(5) 

Every suit must be instituted in the Court of the lowest grade competent 
to try it.(6) What primd facie determines the jurisdiction is the claim or 
subject-matter of the claim, as estimated by the plaintiff, and this determination 
having given the jurisdiction, the jurisdiction itself continues whatever the 
event of tlio suit, unless a different principle comes into operation to prevent 
siudi a residt or to make the proceedings from the first abortive. (7) 

• 

( J } hi rc (SIuiiiiioii, 2 N.W. T. 79, 82 (1870). land, although tho value of the land is greater, 

(2) 8cc notes to s. 15, pod. ' such land lying within the local limits of his 

(5) Act XII. of 1887, HS. 18, 19. Under the jurisdiction : Janki Das v. Badi i Nath, 2 A. 
former, but not the present. Act, the District 098 (1880) ; Bahadur r. Nawabjan, 3 A. 822 
Judge could assign local limits to the juris- (1881); Modhiisudun v. Rakhol, 15 C. 104 
diction of subordinate officers. See Dukhiua (1887) ; but see Krishnama v. Srinivasa, 4 M. 
Churn Chattoxjadhya v. Bilash Chundor Roy, 339 (1881). 

18 C. 520 (1891). Similar rules exist under (4) Act XIV^ of 1809, s. 24. 

the Madras Civil Courts (Act 111. of 1873), ss. (5) See s. 17, Act XIII. of 1879. Vide 

12, 13, except that the limit for a Munsif is ante, s. 4. 

Rb. 2500. A Munsif has jurisdiction in a suit (6) S. 15, post. 
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Tkc. «ul)jcct- matter and value of a suit is determined by the plaintiii’s 
statement of demand. ,1 urisdiction is not affected by the defendanf^s plea, it 
being a fundamejitiil principle that competence is determined by the plain- 
tiff’s demand and not by the defendant’s answer, which only impugns the 
existence of the demand but does not alter or affect its nature. (1) It is the 
claim therefore and not the defence which is to be looked at for the ])urpose of 
determining j urisdiction.(2) 

As regards tlic mode of valuation, the value need not on general 
priii(*jj)les be always the same as that for the ]»UT]>ose of levy of court-fees. 
Formerly questions frequently arose as to the distinction between 'the valua- 
tion of a suit for the purposes of stamp duty and the valuatioTi of the subjecl- 
matter of the suit for the purpose of deterrrnning the jurisdiction of the 
0ourt.(.‘J) Sijice, however, the passing of the Suits Valuation Act of 1887, 
tlnisc qmvstions do not generally arise, for that Act (4) provides that where 
in suits other than those referred to in the Court Fees Act, 1870, s. 7, sub-ss. 
V., vi., ix., X., cl. (r/,), (50urt-fees are payable ad mlorem under the Court Fees 
Act, 1870, the value as determinable for the computation of couri,-fe('s and 
the value for purposes of jurisdiction shall be the same. This ]u*ovision applies 
(d Appellate*, (Vnirts as well as to Courts of first instance. (5) The effect 
iJuu’d'orc of the Suits Valuation Ad- has been to assimilate the value 
for court, fees and for jurisdidion and thus to avoid aji independent inquiry 
to determine th(‘ jurisdidion of Court.s.(()) Where, however, the value determin- 


(1) Jlukiu Chand, t’. 1*. 0. 252. 

(2) Jag hall V. Har Naraiii Singh, 10 A. 
524 ( 188S). See an to the application of this 
g(*iicral prineiplo, Cobind Singh v. Kallu, 2 
A. 778 (1880) ; Bapuji Raghunath e. Kuvarji, 
15 B. 400 (1890) ; C'haudu v. Kombi, 0 M. 
208 (1880) ; Bahadur v. Nawabjan, 5 A. 822 
(1881); Aiurita c. Naru, 13 B. 489 (1888); 
Hnkin Chand, op. ciL 242, 252-257. 

(3) Sec llukiri (^hand, Res Jnd. 309, 310 ; 
Hayaehand c. Heineband, 4 B. 515 (1880); 
Kirty Churn Mitter v. Aiinath Nath Hob, 8 
(t 757 (1882) ; Aukliil Chuudor v. Molieoiiee 
Mohun Das, 4 C. R. 491 (1879) ; Manohan 
Canesh v. Bora Ram Charan, 2 B. 219 (1877) ; 
Khusal Chand r. Nagendas, 12 B. 075, 077 
(1888). 

(4) S. 8, Act VII. of 1887 ; and see also 
Madras Civil Courts Act, s. 14, and Hukm 
Chand, Civil Procedure Code, 207, 268. 

(5) Bai Varunda v. Bai Manegavu, 18 B. 
807 (1893) ; and see Bhagvantrai r. Mehta, 
21 B. 40 (1892) ; Gulabsingji v. Lakshman 
Singji, 18 B. 100 (1893); Ibrahimji v. 
Bejonji, 20 B. 205 (1895). As to tho valua- 
tion in particular cases, such as account 
[Kushal Chand v, Nagendas, 12 B. 675, 677 
(1888)1, adoption, administration, partition, 


IKissession, mesne profits [Mohiui MoLUii Has 
V. Satis Chandra Roy, 17 C. 704, 706 (1800)1 ; 
Wajih-ud-din v. Waliullali (1902), 24 A. 38) 1, 
jue-emptiojr [Mahabir v. Behari Lai, 13 A, 
320 (1801)], pirtiK^rship, mortgage, sot off 
(Ramjiwaii Mai c. Chand Mai, 10 A. 587 
(1888)], dei'laratory suits, and suite to set 
aside alienations by a Hindu widow, an 
instrument in respect of attached juoperty 
or sale, or suits to eiifone rcgist.iution and 
suite of no value or undervalued, or of a 
eonqx)5ile eharacU'r, see notes to Hukm 
Chand, Civil IVocedure Cod(‘, pp. 257-270, 
and O’Kiuealy’s Civil Procedure Code, s. 15. 
As to the 8 tain 2 > in eases of alteniativo relief : 
Kashinath v. Guruda, 15 B. 82 (1890) ; 
additional Court Fee : ChuimilDal r. Ajudhia, 
19 A. 240 (1890) ; appeal against decision as 
to class to which a suit belongs : Hada v. 
Nagesh, 23 B. 480 (1898) ; Shiva v. Mahto 
Mahto, 28 C. 334 (1901) ; us^^ subsidiary 
relief asked uot affecting subject-matter, 
see Ilukm Chand, op. cit. 243. 

(6) Sec Harihar Prasad Singh v. Shyam Lai 
Singh, 40 C. 615 (1913) ; a plaint rejected 
for insufficient Court-fee ; held that plaintiff 
could not value his case differently for the 
, purposes of Court-fee and jurisdiction. 
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8TTTTS TN GENERAL, 

ablft for the computation of court-fees and the value for purposes of 
jurisdiction is not the same, and it is alleged tliat the suit has either by 
mistahe (1) or intentionally (2) been overvalued, the Court enters upon a 
preliminary inquiry before goijjg into the merits to determine this question, 
and if the suit be found to be overvalued it will return the plaint for presenta- 
tion to the lowest (.vmrt of competent jurisdiction. If the claim is amended 
so as to increase the original value, jurisdiction may be taken away.(3) 
But while tlie subject-matter of a suit is determined by the plaintiff's 
allegations in the plaint, the valuation of the subject-matter, which directly 
determines the jurisdiction in its pecuniary aspect, does not depend absolutely 
on them. The plaintiff can demand anything he likes, and the demand will 
determine the jurisdiction, which will further depend upon a proper valuation 
of it. But the plaintiff's valuation of that demand will not always be con- 
clusive for that purpose. (4) No person can value his suit at a figure higher 
thai:^ what his own statement of facts shows that the subject-matter of it is 
worth, (5) If, however, during the trial, or at the conclusion of the suit, it be 
ascertained that the claim has been overvalued, it is necessary to se(‘ whether 
the overvaluation has been bond fide or not. The value of property dejiends 
in large measure upon opinion, and the (’ourt will therefore not declare want 
of jurisdiction if in good faith the plaintiff has alleged the value to be within 
the jurisdiction. 

The approximate amount stated in the plaint may be taken, it being a 
general principle that, even where jurisdiction depends on particular facts stated, 
the proceedings will not be null through a mere error in stating the facts so as to 
found the jurisdiction ; though they will be voided probably by fraud, or, at 
any rate, will be voidable against him who has practised it.((>) 

It is the bond fide nature of the claim and not the amount actually 
recovered which determines the jurisdiction, otherwise the Court would in 
many cases find itself in this anomalous position ; it would have had full 
jurisdiction over the case from its inception up to the very moment of giving 
judgment, and would then find that the conclusion at which it had arrived 
had the effect of depriving it of jurisdiction. So where a person sued bond 
fide in the High Court to recover Rs. 843.12.0 as damages, but through 
defective proof failed to attain a la.rger amount than Bs. 75, it was held that 
the High Court had jurisdiction under clause 12 of the Charter.(7) The 


(1) Krishnan v. Ravi Varraa, 8 M. 384 

(1885). - • 

(2) Hamidunnissa Bibi v. Goiml Chandra 
Malakar, 24 C. 661 (1897). 

(3) Chandii v. Kombi, 9 M. 208 (1886). 

(4) Hukm Chand, Civil Procedure Code, 
266. 

(5) Mootoo V. Verapah Chetty, 17 W. R. 
243 (1872); the subject-matter in Mahabir 
Singh V. Bohari Lai, 13 A. 320 (1891), was 
not capable of exact valuation, in which case 
the value put by the plaintiff if bona fide 
may bo adopted. With regard to estoppel 


as to valuation against a defendant, see 
Brohmo Moyeo v. Anund Chander, 22 W. R. 
120 (1873). 

(6) Kondaji Bagaji v. Anan, 7 B. 448, 4.51 
(1883), per West, ,T. 

(7) Sikur Chand v. Sorringmull, 1 Hyde, 
272 (1863) ; ref. Bonomally Nawn ik Camp- 
bell, 19 W. R. 20 (1872) ; Joy Doorga v. 
Manick Chand, 16 W. R. 248 (1871) ; Mahabir 
Singh V. Bohari Lai, 13 A. 320 (1891); 
Rameshwar v, Dilu, 21 C. 663 (1894) ; as 
to appeals, see Nilmony Singh v. Jagabandhn 
Roy, 23 C. 536 (1896) ; the same mlo has 
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chief reason why the amount wliich is proved and claimed in a suit does not 
deteriuino or affect tlie jurisdiction over it is tliat the Court lias to consider 
and inquire in the suit, not only as to that amount, but as to the total amount 
asked for in tlie plaint, and discussed in tlie proceedings ; the claim for the 
portion dismissed being adjudicated upon not less than that for the portion 
decreed. Nor is the other course jjracticable, as the amount proved cannot be 
known at tlie commencement of the suit, and jurisdiction must be fixed beforc 
proccedings are commenced and evidence entered upon.(l) The pecuniary 
j urisdiction of a Civil Court on its original or appellate side is, ordinarily speaking, 
governed by the value stated by the plaintiff in his plaint ; but if a suit having 
regard to the valuation in the plaint is within the jurisdiction it is not ousted 
by the Court finding that a decree for a sum exceeding the limits of its pecuniary 
jurisdiction should be given to the plaintilf.(2) 

It is a well-known principle that the merits of a demand are immaterial 
as affecting jurisdiction. It is a mistaken conception that jurisdiction depends 
on facts or the actual existence of matters or things instead of upon the allega- 
tions concerning thcm.(3) The question of jurisdiction does not depend upon 
the truth or falsehood of the claim, but upon its nature ; it is determinable at 
the commencement, not at the conclusion, of the inquiry. (4) It has, however, 
been held in this country that a plaintiff cannot give jurisdiction to or take away 
jurisdiction from a Court by adding to his claim something to which he was 
not entitled u[)ou any view of the case, and such unwarrantable addition to his 
claim must be struck out and the jurisdiction of the Court determined with 
reference to the rest of his claim.(r)) „ 

But the cases referred to in the first of the last-mentioned decisions appear, 
it has been pointed out, (6) to proceed upon a misconception of the nature of 
jurisdiction as stated above, unless they may be justified on the ground that 
an “ exaggerated claim thus brought for the purpose of getting a fjrial in a 
different Court is substantially a fraud upon the law, and must be rejected, 


boon ap])lic*(l in nt.hcr cases where the suit 
lias IxM'ii honn fidr. overvalued, the nature 
of tlH‘ demand determining jurisdiction : 
Kajendro Lall tlossami v, Whama Chum 
Lahori, 5 ('. 188 (1879); Kondaji v. Anan, 

7 H. 448 (1883); Mahabir Singh v. Behari 
Lai, 13 A. 320 (1891) ; Mohee Lall v. Khota- 
ram Marwary, 25 W. II. 70 (1876); 
Damodhar v. Trirahak, 10 B. 370 (1885); 
dist., liakshman Bhatkar v, Bahaji Bhatkar, 

8 B. 31 (1883); Nilmony Singh v. Jaga- 
haiullm Boy, 23 C. 530 (1896); Ibrahim ji 
V, Bejonji, 20 B. 265 (1895). As to the 
application of the rule when plaintiff’s 
demand is coupled with a general prayer 
for relief, see Madho Das v. Baniji, 16 A. 
280 (1894). 

(1) Hukm Chand, Civil Procedure Code, 
250. 

(2) Madho Das v. Bamji Patak, 16 A. 286 


(1894). 

(3) See ITukm Chand, C. P. 0. 244. 

(4) K. V. Bolton, I A. &. K. N. S. 74. per 
Denman, C.J. 

(5) Hamidunnissa Bibi v. CJopal (3iandra 

Malakar, 24 C. at p. GOO (1897), referring to 
Nanda Kumar Bannerjee v, Ishan Chandra 
Bannerjee, 1 B. L. B. 91, A. S. C. (1868), in 
which it wa^ held that the^S. C. C. could 
not be ousted of its jurisdiction merely by 
asking for an alternative relief to which the 
plaintiff was not entitled, Lakshman Bhat- 
kar V. Bahaji Bhatkar, 8 31 (1883) ; 

Bonoinally Nawn v. Campbell, 10 B. L. R. 
193 (1872), and distinguishing the case where 
the claim is not absolutely untenable, but has 
to be dismissed only because the evidence is 
insuffioiont. 

(6) Hukm Chand, op. cit. 245. 
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wliothcr it arises from mere recklessness or from an artful design to get the 
adjudication of one Judge instead of that of another;” (1) a principle which 
may apply when the intention of evading the competency of jurisdiction is 
certain.(2) In practice, liowevor, the establishment of fraud, wliich should 
not be presumed, involves considerable difficulties. To every case in which 
tlie demand is evidently exaggerated there will be many which will be really 
doubtful and where tlie Judge might act according to his own peculiar views 
in declaring himself incompetent to take cognizance of a demand beyond the 
pecuniary limits of his jurisdiction, as he finds it too excessive.(3) 

The general effect, however, of the Suits Valuation Act is, as already 
stated, to avoid an independent inquiry to determine the jurisdiction of Courts, 
and this question, in respect of simple overvaluation, as distinguished from 
other additions to the claim, (4) is not so likely to arise as formerly. And in 
the case of appeals the matter is now regulated by sect. 11 of the Suits 
Valualion Act. Since the passing of that Act it has been held that wliile it 
is no doubt a sound rule that Courts should not allow parties to evade the law 
r(4ating to matters of jurisdiction and that where it is found that a party has 
intentionally exaggerated his claim in order to bring his suit in a Court wliich 
otherwise would not have jurisdiction to try it, before the merits of the claim 
have been gone into tlie plaint should be returned to be presented to the 
proper Court ; yet ihis rule must be taken with qualifications ; and one 
important qualification is that embodied in sect. 11 of the Suits Valuation 
Act, namely that where the suit has been tried on its merits by the first 
Court, and the overvaluation of the suit is not found to have prejudicially 
affected the disposal of the suit on the merits, there the objection as to juris- 
diction sliould not be given effect to. A plaintiff who alters the valuation of 
his suit for the purpose of evading jurisdiction may be punished by having no 
costs allowed to him ; but il does not conduce to promote the ends of justice 
if an Appellate Court were to set aside a decision which is found to be correct 
on the merits, simjily because the value of the suit had been designedly increased 
or diminished to evade jurisdiction. (5) 

The projier valuation of the subject-matter of a suit determines the 

(1) Per West, J., Lakslimaii v. Habaji, 8 liannerjiM', 1 H, 1^. E. UJ, A, S. (J8(i8), 
li. 31 (1883), and see Dwarka Das v, Kanic- auk. 

shvvar Emsad, 17 A. 70 (1894). (5) Hainidunnissa Eibi v. Copal (^handra 

(2) The dictum, or portions of it, however, Malakar, 24 (-. 001 (1897). Seo Kaghunath 

s(‘cnis not to have boon approved in Koti Charan Singh v. Shamo Koeri, 31 C. 344 
Eujari v. Manjaya, 21 M. at p. 274 (1897); (1903). See as to Suits Valuation Act, Hukm 

Haniidunnissa Bibi v. Gopal Chandra, 24 ( 1 . Cliaud, Res Judicata, 420. Even whore the 
001 (1897). valuation has boon arbitrary and no objection 

(3) Hukm Chand, op. cit. 245, 240. In to jurisdiction has been taken, s. 11 of that 

Koti Pujari v. Manjaya, 21 M. 271 (1897), Act will apply: Aklomannessa Bibi v, 
the H. (-. pointed out the distinction between Mahomed Hatera, 31 C. 849 (1904) ; but see 
the question whether the plaintiff could also Boidya Nath Adya v. Makhan Lai 
recover the whole or only part of the sums Adhya, 17 C. 080 (1890). The section applies 
claimed by him, and the question of the over- to the rovisional jurisdiction under s. 115, 
valuation of the subject-matter. and is enacted, notwithstanding anything in 

(4) E.g. a claim for alternative relief as in s. 99, post, 

Naiida Kumar Bannerjee v. Ishan Chandra 
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question of essential jurisdiction throughout, the suit. The jurisdiction in 
appeals and execution is determined primarily by the amount or value of the 
subject-matter of the original suit. Appeals from decrees of original Courts, 
when allowed, lie “to the Courts authorized to hear appeals’’ from these 
Courts. (1) Ap])calB from orders lie to the Court to which an appeal lies from 
a decree.(2) In tlie case of appeals to the Privy Council, the value of the subject- 
matter must be Hs. 10,000 and upwards, and the amount or value of the matter 
iT) dispute on appeal must not be less than that ainount.(3) But, in the case 
of all other appeals, the valuation of the dispute on appeal is not considered 
even in determining whether an appeal is to lie. It was formerly contended 
tliat tlie appeal should be held to lie to the Court having jurisdiction over the 
amount in dispute in the appeal, but it is now settled that the value of the 
original suit, and not of the matter in dispute in the appeal, is tlie criterion by 
which to determine appellate jurisdiction. It is thus the money value of tin'- 
original suits tliat fixes the jurisdiction of the Courts throughout the subse- 
(|uent litigation in its several stages, and not the value of what has been loft in 
dispute. (I) Not only does the jurisdiction coniinue throughout the suit, but 
wliateviM* may he the result of the suit, in all such proceedings also, such as 
execution, as by the ( <ode are brought within its cognizance as incidental to the 
suit. Jurisdict ion is not lost in ex(*cution, because the interest, accrued after 
ilecree has raised the amount, due above the money limit. (5) See generally 
as to execution, sect. 38, />o.sY. 

Civil nature.” — This will exclude all criminal proceedings, hat the 
term “ civil ” cannot be considered as merely the opposite of criminal, for there 
are suit.s which, though not relating to matters of a criminal, arc yet not of 
a civil nature. Thus the explanation, which merely declares and enacts the 
law as it lias always been administered by the Otnirt, shows that suits as to 
religious rites or ceremonies, wliich involve no question of right to property 


(1) S. 96, As to the CJourts so 

authorized, see Bengal Civil Courts Act (XII. 
of 1887), BS. 20, 21 ; Madras Civil Courts 
Act (111, of 187;j), 8. 13; Bombay Civil 
(‘ourts Act (XtV. of ISOO), ss. 8, 17, 26, 27 ; 
Punjab (/ouHs Act (XV HI. of 1884), as. 39, 
40. 

(2) S. 100, 

(3) S. 110, post. 

(4) Muthusami Pillai v. Muthu Chidum- 
])ara, 7 M. H. C. R. 356 (1874) ; Dooly Chaiid 

Nirban Singh, 18 W. R. 262 (1872) ; Jug 
Lai r. liar Narain Singh, 10 A. 624 (1888) ; 
Mahibir Singh v. Behari Lai, 13 A. 320 
(1891) ; nor conversely can a plaintiff value 
his appeal at a greater amount than the 
original suit ; Radha Prasad Singh v. 
Pathan Ojah, 15 A. 363 (1893). Mesne profits, 
if demanded by the plaint, must be admitted 
into the calculation of the appealable value, 


the measure for determining a plaintiff’a 
right of appeal being the amount for which 
the defendant has resisted the decree. As a 
natural result, however, of the principle in 
which jurisflietion in appeal is taken, interest 
or costs subsequently accniing cannot lie 
included for the determination of the juris- 
diction. Hnkm Chand, Res Jud. 316, 
316. "" 

(5) Shamrav Pandoji v. Niloji Ramaji, 10 
B. 200 (1886) ; Hukm Chand, C. P. C. 260, 
and see as to execution, Purehotam v. 
Dhondu, 6 B. 582 (1800) ; bufaa to a claim 
under s. 331 of the former Code, and 0. XXI. 
r. 99 of this, see Mattammal v. Chinnana, 4 
M. 220 (1881). See the subject of the con- 
tinuance of jurisdiction throughout suit once 
acquired, discussed in Hukm Chand, (!iv. Pr. 
Code, 246-249. 
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or to an office, are not suits of a civil nature, (1) and as sucJi cognizable by the 
Courts, wliicli have also in some cases refused to interfere in matters of a purely 
social nature. Rights of a civil nature mean such rights as arc vested 
in the citizen and fall within the domain of private and not of public law.(2) 

• Thesti rights relate both to property and to the person, and suits may be 
for the recovery oi possession, or damages, or for specific relief. Wherever 
a right is recognized by law, a suit will lie to enforce it unless it is barred by 
any enactment on the principle uhi jus ihi remedium. What are such rights is 
the subjec.t-matter of substantive law and not of procedure, and' therefore 
need not be discussed here.(3) The question whether a suit is of a civil nature 
is not necessarily the same as that whether it is cognizable, as the cogniza- 
bility depends not only on the nature of the suit, but on the recognition 
by positive law of the existence of the rights stated and of tlie right to tlie 
redress sought. So suits for enforcement of rights relating to caste are suits 
of a civil nature, though they arc not always cognizable by the Courts as 
such. In the Bengal Presidency, suits for restoration to caste were made 
expressly so cognizable by Bengal Reg. III. of 1793, and have been often 
taken cognizance of by the Courts. Whilst, on the other hand, Bombay 
Reg. n. of 1827, in giving Civil Courts a cognizance “ generally of all suits 
and complaints of a civil nature,” expressly provided that “ no interference 
on the part of the Court in caste questions is hereby warranted beyond the 
admission and trial of any suit instituted for the recovery of damages on 
account of an alleged injury to the caste and character of the plaintiff, 
arising from some illegal act or unjustifiable conduct of the other party.”(4) 

(1) See liOko Nath Misra v, Dasarathi Rovonuo; Revenut) Court; Roveraioner, 
Tewari, 32 0. 1072 (1905) ; Subbaraya Muda- alienation; Settlement; Specific Remedy ; 
liart’. Vydantachariar,28 M.23(1904) ; Kooni Stamp; Right to Sue; User; Voluntary 

Mccra Sahib v. Mahomed Meera Sahib, 30 M. Associations ; Voluntary Payments ; Water, 
16 (1900) ; Krishnasami Ayyangar v. Sama- use. The subject is dealt with in Hukm 
ram Singrachariar, 30 M. 158 (1900), and Chand’s Civ. Pr. (Jodo, pp. 59-70, where it 
eases there cited. is more appropriately confined to some rights 

(2) Kodiyalam v. Sudessana, 11 M. J. in regard to suits in which i|uestion8 have 
422. See Hukm Chand, Civ. Pr, (Jode, 57. arisen in Courts as to their not being of a 

(3) A large number of eases will be found civil nature, viz. those relating to marriage, 
cited in the notes to s. 11 of O’Kinealy’s caste, castt; ofiices, ritual and offices. As 
Civ. Pr. Code, under the following heads : — to these, see j)od. Q7ie same subjeut is 
Abusive Language, Adoption, Account, alst) dealt with in the same Author’s book 
Agreement, Assam Rogulationg, Assignment, on Res Judicata, pp. 243-268. Cases 
Bottomry Bond, Caste, Compensation, Con- decided on the section subsccpiontly to 
tribution, Co -sharers. Decrees, Defamation, the editions here referred, are cited in their 
Embankments, False Imiirisonraent, False appix)j)riat»e places. As to the Public 
Charge, Ferry, Foreign State, IVaud, Haut, Demands Recovery Act, see Ram Tarak 
Hercdilary Office and Pension ; Kamains, Hazra v. Mosabebali Khun, 6 ( W. N. 246 
l^nd Registration, Laud Revenue, L«’igal (1901). 

Representation, Mahommedan Law, Main to- (4) Hukm fihand, C. P. C. 61-63. It has 
nance, Mortgage ; Municipality ; Office Dig- been held that s. 21, Reg. II. of 1827, has no 
nity ; Partition ; Party Wall ; Partnerships ; application to suits between Mahommedans : 
Penalty; Possession ; Pre-emption; Privacy ; Bayad Hashim Sahib v. Huscinsha, 13 B. 429 
Privilege ; Registration ; Religious Ceremo- (1888), though in Abdul Kadir v, Dharma, 20 
nics ; Restitution of Conjugal Rights ; B. at p. 192 (1895), the Court expressed the 
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Again, a auit foi* violation of a riglit of privacy is not generally allowed, 
because tlic suit is not recognized by the general law of India, and not 
because such a suit is not of a civil nature, a suit of that character ])eing allowed 
in Gujarat and various districts of the N. W. where the right is recognized 
under local custom. In addition to suits relating to caste, reference may bc‘ 
made to certain others in regard to which questions have arisen fiom time to 
time. Suits relating to marriage have long been lield cognizal)le by Civil 
Courts, having been made exjjressly so in tbe Bengal ]h-eside.ney by Bengal Keg. 
llf. of 1793 — such as suits to declare the validity or invalidity or jactitation 
of marriage ; for damages for breach of, though not for specific performance 
of, marriage ; and restitution of conjugal lights. 

As already stated, and as appears from the section, suits mei’cly r(;lating 
to religious riglits and ceremonies will not be entertained unless they involve 
a riglit to property or to an office. Tiie latter may be either of a personal 
cliaracter, such as that of a family priest, or may be a local office. Personal oflices 
are gradually losing tfieir legal character as such, and the law now ajipcars 
generally to recognize only local oflices —that is, oflices connected with a (‘cj'tain 
temple, ghat, or locality which are essentially distinct from personal offices. (1) 

“Either expressly or impliedly barred.”— Tin? words in tlie former 
(lode, barred hi/ amj cnaHment for the time hemf iti force,” were held to mean 
ex])ressly barred, and therefore the giving of a concurrent remedy did not bar 
a suit.(2) As to whether the matter would now fall within the implied bar, 
vid^ 'post. Enactnients affecting the jurisdiction of Courts will bo coiLst|‘ued so 
far as possible to avoid ihc effect of transferring tlje det(U 7 nination of lights 
and liabilities from the ordinary Courts to (‘xecutive offic(5rs.(3) Tiie juris- 
dhdion of a Civil Court is not (excluded unless the cognizance of the entire suit 
as brought is barred. (i) The most important restrictions on the jimsdictior. 
of the ordinary Civil Courts over civil suits arc enacted by the A(;ts relating 
to the revenue or the rent of the agricultural or other lands assessed with the 
Government demand. The provisions of these Aej^s are different for different 
provinces, but they all appear to be based on the principle that, matt (ns likely 
to affect the liability for, or the amount of, the Gov(nnment Land Kevenuc, 

opinion that the term “ cask ” in that rcgula* Shebait of the presiding deity of a certain 

tion was not necessarily confined to Hindus, tree ; S. C., 27 C. liO (1899) ; Kayad Nuruddin 

Nor arc suits allowed to lio in Bombay v. Al)as Bavasaheb, 14 Bom. L. K. 573 (1912) 

relating to caste offices when they involve any (suit for Ilofai and Kadrihaks) ; see also 

caste question. See Hukm Chand, op. cU. Madliusudan v, Shri Shankaracharya, 33 B. 

65. In the Madras Presidency the same view 278 (1908); Trimbak Copal v, Krishuarao, 

is taken of the autonomy of caste as in 33 B. 387 (1909) ; Chunnu Dat v. Babu 

Bombay. See Hukm dhand, op. cit, 67. Nandan, 32 A. 527 (1910). 

(I) Hukm Ohaiid, d. P. d. 70-76. The (2) Kishori Mohun Koy^ (ffiuwdhry v. 
Courts, however, ought not to be involved in dhundra Nath Pal, 14 d. 644, 648 (1887). 
the determination of trivial questions of mere (3) Sc(i Wiukr r, Attorncy-Cencral, 6 
dignity and privilege, although connected 1*. V. 380 (1875). 

with an office, Narayan v. Krishnaji, 10 B. (4) Antu v. Ghulam Muhammad Khan, 6 
233, 237 (1885) ; in Dina Nath Chuckerbutty A. 110 (1883), and see Hukm dhand, d. P. C, 

V, Protap dhunder Goswami, 4 C. W. N. 79 76. 

(1899), the Court recognized the right of a 
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ihould be adjudicated upon by Revenue Officers, who have better acquaintance 
^^ith such matters and with a procedure more elastic and summary than that 
)f the ordinary Civil Courts. (1) As instances of the particular matters falling 
vithin the cognizance of Ke venue Courts, and of which the Civil Courts can, 
therefore, not take c gnizaiicc, reference may be made to sects. 93, 95, and 241 
)f the Nortli- Western Provinces Rent Act (XII. of 1901) ; (2) sect. 158 of the 
Punjab Land Revenue Act (XVII. of 1887) ; (3) sects. 76 and 77 of the Punjab 
renancy Act (XVI. of 1887) ; (4) sects. 4 and 5 of the Bombay Revenue Juris- 
liction Act (X. of 1876). (5) It lias, however, been recently held by the Bombay 
[ligli Court that sect. 4 (c) of the last-named Act is not. a bar to a suit in 
ivhich there is a claijn arising out of the alleged illegality of proceedings taken 
■or the realization of land revenue. (6) 

In the Madras Presidency (7) and in Lower Bengal, the jmisdiction of the 
Jivil Courts in rent, and tenancy cases has not, as a general rule, been excluded. 
By Act VIII. (B. C.) of 1869, 'Revenue Courts were abolished over the greater 
lart of Bengal, and the trial of rent suits was made over to the ordinary (hvil 
Jourts.(8) The bar is in some cases duo to administrative requirements and 
practical convenience. Thus the Municipal Acts of some of the provinces contain 
qiex’ial provisions barring the cognizance of suits by Civil Courts chioliy in 
matters relating to taxation. (il) 

Somewliat on a similar jirinciple, sect. 133 of the Criminal Procedure Code 
provides that no order made by a Magistrate under that section “ shall be called 
in question in any Civil Court ; though this provision has been held not to bar 
i suit for a declaration of a person’s exclusive right to any land which the Magis- 
Lratc may have declared or assumed to be public highway. (10) And it has been 
iield that under this section the fact that a criminal trial has not resulted in a 
•-{jnviction is no bar to a civil suit against the accused.(ll) In some cases the bar 


(1) 8eo llukin Chand, Rt'S Jud. 2GS ct seq., 
Jiv. Pr. Code, 77 d mq., wlicro the varioiia 
Acta referred to in the text are discussed; 
Jamla Singh v. Kingsley, 17 (J. W. N. 1201 
[I9i;i). 

(2) See cases cited, ib. [and see also 
O’Kiiiealy’s Civ. Pr. Code, notes to s. 11]. 

(3) Seeib. 

(4) lb. 

(5} Ib., and njtes to s. 11 in tl’Kiuealy’s 
Civ. Pr. Code, in which also cases relating 
bo the Khoti ycttleraent Act are also cited. 
Bom., Act I. of 1880. As to special Acts 
for the relief of Taluqdars or Agricul- 
turists, see s. 9, tSindh l^hieumbered Estates 
Act, J8S1, and the Broach and Kaira En- 
cumbered Estates Act, 1881. 

(6) Gangaram Hatirairi Gujar v. Dinkar 
Ganesh, 37 B. 542 (1913) ; and for Agra 
Tenancy Act, see Ram Charitra Kai v. Jinsi 
Ahirim, 39 A. 48 (1913). 

f71 S. 87. Mad.. Act Vlll. of 1865 : and 


SCI' 8. 2, Mad., Reg. VI. of 1831 , and s. 52, Act 
KI. of J864. 

(8) See now Act (Bong.) Vlll. of 1886, ss. 
144 (2», 158; as to suits to settle disputes 
jjrior to completion of record of rights, see 
Troylokhyanath Bose v. McLeod, 28 C. 28 
(1899) ; Durga Mohan Gango Padhya v. 
Sukumar Pas, 17 C. W. N. cclxxii (1913) ; 
Lalla Saligram Singh v. Mohunt Bamgir, 
3 C. W. N. 311. 

(9) See Hukm Chand, C. P. C. 95 ; Punjab 
Municipal Act, 1891 ; ss. 101, 262, Madras 
District Municipalities Act, 1884. Cf. as 
regards election petitions, Bhaishankar v. 
Municipal Corporation, Bombay, 31 B. 604 
(1907). 

(10) Chuni Lallv. Ram Kishen Sahu, 15 C. 
460, E. B. (1888), overruling Khodabuksh 
Mundal v. Monglu Mundal, 14 C. GO (1886). 

(11) Keshab v, Maniriiddin (1908), 13 C. 
W. N. 501. 
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civil jLirisdictioii is merely ol a provisional cliaracler, as in the case of 
the Pensions Act of 1B71.(1) The Civil Courts are bound to respect an order 
])assed by a Magistrate when he is acting within Ids jurisdiction ; (2) but a suit 
lias been licld to lie declaring that the order of a Magistrate passed under sect. 
518, Act X. of 1872, was without jurisdiction, and giving relief by declaring the 
plaintiff’s riglit.(3) As also one for maintenance of a child notwithstanding the 
order of a magistrate refusing maintenance. (4) 

A judgment and decree vitiated by fraud or collusion is a nullity, and a 
suit will lie to set it aside.(5) There is no enactment barring the Court’s 
jurisdiction to entertain a suit to set aside, on the ground of fraud, a decree 
passed by anotlicr Court of (•onciuTent jurisdiction.(6) Wldle the question 
wlietlun- a decree souglit to be executed was obtained by fraud is not within 
tiic scope of sect. 47, pod, and can only be raised by a separate suit, if, however, 
Ihc decrees is not impeached for fraud, but only the execution proceedings 
t hereunder, i/lie (juestion must be raised in those proceedings, and not by separate 
suit . (7) A grant of probate is not in the nature of a summary proceeding to be 
contested by a 3‘ogular suit in the Civil Court. The grant must be contested by 
an application to revoke in the Court of Probate. (8) The grant of probate is 
the decree of a Court wliicli no other (knirt can set aside except for fraud or want 
of juriscliction.(9) 

The, formei* section dealt only witli bar by special enactment, but there 
are other cases in which a suit is not allowed to lie, on general principles of 
law\ The amended section includes an implied bar. In some cases a suit 
is not allowed as there is no substantive right giving rise to a cause of action 
by reason of the non-recognition of the right, on account of some rule 
of statutory or common law or of some principle of public policy or morality. 
So a special procedure having been provided in tlie Ciiminal Procedure Code 
in i'cgard to public I’oads, a suit will not lie for obstructing a public road unless 
the plaintili lias suffered special dajnage. As regards, however, nuisances, 
see now sect. 91, post. Certain suits arc barred in the interest of public 
morality. These cases proceed on the ground that a Court ought not 
to enforce contracts injurious to and against the public good, and not on 
the ground that the suit is not of a civil nature or there is a defect in 
the juiisdiction of the Civil Courts over it .(10) Again, a suit does not lie 
to recover a voluntary payment because there is no right to recover. (11) 
Wliere a statute enacts a right or an obligation, and provides a method of 


(1) Sec b8. 4, t), 7, and 9. 

(2) Kedarnath v. Rughoonath, 6 N. W. P. 
104(1874) ; Ujalamayi Chandra, 4B. L.R., 
F. B., 24 (1869). 

(3) Gopi Mohiin Mulliek v. Taranioni 
{ ’lun\ dhrani, 5 C. 7 (1879), F. B. 

(4) Ghana Kanta v. Goroli, 32 (’. 479 
(1904). 

(5) Seo Authors’ Evidence Act, notes to 
b. 44, eases there cited, and in O’Kincaly’s 
Civ. Pr. Code, notes to s. 11, snb vm, 
‘ ‘ Fraud.” 


(6) hluudolal Bose v. Nistarini Dassee, 30 
C. 309 (1902). 

(7) See notes to s. 47, 'pod. 

(8) IVIayho r. Williams, ^2 K. W. P. 268 
(J870). 

(9) Konioloehuii Dutt'c. NilruttuiiMundlc; 
4(\ 360(1878). 

(10) See Hukin Chand, C. P. C. 103-105 ; 
as to the necessity to enforce obligations in a 
speeifie manner, sec cases cited in O’Kinealy’i 
Civ. Pr. ('ode, s. 11, “Specific Remedy.” 

(11) But SCO SB. 69, 72, Contract Act. 
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ouforcing it, that method and not the remedy at Conunon Law must be 
followed. Where, however, a statute is confirmatory of a pre-existing 
riglit, the new remedy is presumed as cumulative or alternative unless an 
intention to the contrary appears from some other part of the statute. (1) 
The Madras Hi^h Court has recognized tliat principle in disallowing suits 
brought to enforce registration otherwise than in accordance with the 
provisions of sect. 77 of the Indian Registration Act. The Calcutta, Madras, 
and Allahabad High Courts hold that a suit will not lie to compel the 
registration of a document after a refusal by the sub-registrar to register the 
same except in accordance with these provisions. (2) Again, when by an 
Act of the Legislature powers are given to any person, for a public purpose, 
from which an individual may receive an injury, if the 'mode of redressing the 
injury is pointed out by the A<*t, the jmisdiction of the ordinary Courts is 
ousted, and in case of injury the party cannot proceed by ordinary action.(3) 
So, the Code providing a special method of paying the necessary expenses of 
a witness, the latter cannot sue for them.(4) Every Court is competent to 
award costs in any pr(x;ecdiugs, and a separate suit will tlierefore not lie for 
their recovery. (5) • 

No bar to a suit will be iiuplied, however, from the provision of a summary 
and special remedy in a special Act for a right existing under common 
law. Thus a suit for compensation for wrongful seizure of cattle will 
lie in a Civil Court, the provisions of Act I. of 1871 being no bar to it. (6) 
A suit may be brought for confirmation of an execution sale which has been 
sot Sside by the Court, (7) or, if the execution should have been transferred to 
the Collector, by the Collector, (8) ordering the sale. So also under the last Code 
it was held that, notwithstanding sects. 318, 319, 328, and 331 of that Code, 
under which action might be taken by a purchaser at an execution-sale to recover 
])oss5ssion of the property purchased, a regular suit might also be brought by 


(1) Bcckford V. Rood, 7 T. R. 620; Val- 
laiicc c. Fallc, 13 Q. B. D. 109 (1884) ; Rani- 
ayya v. Vcdachalla, 14 M. 441 (1890) ; 
Satappa Pillai v. Raman Chetti, 17 M. 1 
(1892) ; and sec next note. 

(2) Edim V. Mahommed Siddik, 0 (!. 150 

(1882) ; Kunhimmu v. Viyyathamma, 7 M. 
535 (1884) ; Bhugwan Singh v. Klioda 
Buksh, 3 397 (1881 ) ; AJ^dullah Khan v. 

Janki, 10 A. 303 (1894) ; Venkatasami v, 
Kistayya, 16 M. 341 (1893) ; nor in Bombay 
in the absence of an agreement to that 
effect. In re Shaik Abdul Aziz, 11 B. 691, 
695 (1887). 

(3) Governor v. M<Tedith, 4 T. R. 294; 
ytovons V. Peacock, 11 Q. B. 731 (1848) ; 
West V. Dowman, 14 Ch. D. 111. Hukm 
Chand, C. P. C. 99. 

(4) De Saran v. Hurrish Chunder Biswas, 
5 W. R. S. C. C. Ref. 6 (1866) ; a Commis- 
sioner to take accounts mav siif> r GnTui1n.rn.t. 


namayyar v. BujKila Narasimha, 4 W. 399 
(1882). 

(5) Mahram Las v. Ajudhia, 8 A. 452 
(1886) ; Kadir Baksh v. Salig Ram, 9 A. 474 
(1887). Costs incurred in criminal proceed- 
ings may be recovered only as damages for 
malicious prosecution : Mahomed Ali v. 
Bayama, 14 B. 100 (1889) ; Fazal Imam v, 
Fazal, 12 A. 166 (1889). And see generally 
as to suits for costs, Jalam Panja v. Khoda 
Javiu, 8 B. H. C. R. 29 (1871) ; Rof. Case, 
3 M. H. C. R. 341 (1867); Subbaraya v. 
#Vaithilingam, 20 M. 91 (1896). 

(6) Shuttrughon Dass v. Hokna, 16 C. 159 
(1889). Similarly as to Act IX. of 1861 ; 
Krishna v. Readc, 9 M. 31 (1885) ; Act VIH. 
of 1890, B. 25 ; Bombay Akbari Act, 1878 ; 
Narayan Venku v. Sakharam, 11 B. 619 
(1887). See Hukm Chand, C. P. C. 100. 

(7) Azimuddin v. Baldoo, 3 A. 664 (1881) 

ifi) Banrle Rihi v. Kalka. 9 A. 602.11887) 
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liiin for tlio recovery of llio saino,(l) tlie two reuiedieti being concurrent. And 
notwiibBtanding the procedure under sect. 152, 0. XX. r. G ; sect. 114, 0. XL VII. 
r. 1, -post, may available, there is nothing to prevent a suit to rectify a mistake 
in a d(!cree.(2) 

CeiKU’ally, wlicrc a decree-holder can proceed under the execution sections, 
ho cannot bring a regular suit. So where, liaving obtained a decree for 
jnoney, A. sued to recover the unsatisfied balance thereof from B., alleging 
that the propeity of tlie deceased judgment-debtor was in his possession, 
it was held that, lie sliould have enforced liis decree by execution and sale, or 
by execution and attachment and appointment of a receiver, and no regular 
suit would lie.(d) A suit does not lie for damages for non-compliance with a 
mandatoj’y injunction to compel the performance of which the plaintifi had 
his remedy in execution. (4) Nor will a suit lie for tlie costs of a receiver which 
were deducted in execution of a decree for mesne profits from the amount 
of sucli mesne profits, inasmuch as the objection to such deduction should 
have been iirgful in the exeemtion proceedings. (5) So, in the case of 
an ordinary action in ejectment in which a plaintiff gets a decree for posses- 
sion of tlu! propeity, if lie takes no stops to execute that decree within the 
time allowed by law, he cannot liy a fresh suit, based either on the decree or 
on his title as it stood at the time that the first suit was brought, evade the 
law of limitation.(G) A person suing on Ids proprietary title to recovin* 
possession of mortgaged jiroperty on tlie ground that the mortgage had been 
satisfied, and obtaining an unconditional decree for possession, is in the same 
position.(7) The principle is that once any right has been enforced by a suit 
in which a decree lias been obtained, the decree becomes the embodiment of 
that right, and that right in its inchoate state is merged in the decree, (8) the 
enforcement of which, if not barred by limitation, must be by proceedings 
taken to cxecaitc it. As regards suits for redemption, considerable conflict 
exists. In some (‘uses the existence of a prior decree for redemption unexecuted 
has been held to bar a subseciucnt decree for the same relief. The question 
has been variously viewed from the standpoint of tlie general principles 
referred to, and the applicability of sect. 11 (formerly sect. 13) and sect. 47 
(formerly sect. 244) of tlie Code, it appears to bo agreed that in some 
cases sect. 13 would have barred the subsequent suit. A Full Bench of tlie 


(1) Kishori Mohuii Roy v. Chuncior Nath 
Pal, 14 C. ()44 (1887) ; Sevu v. Muttusami, 10 
M. 53 (1880) ; Scru Mohun Baiioa v. Bhago* 
ban, 9 C. (>02 (1883) ; Balvant Santaram v. 
Babaji, 8 B. 002 (1884); as to 83 riubolical 
posbossioii, SCO Jaggobuiidu Mittor v, Piima- 
iiuiid, 10 C. 530, ]*\ B. (1889) ; (lossaiii 
Dalmar Puri v. Bopin Behary Mittor, 18 th 
520 (1891) ; Mahadoo v. Janu, F. B., 30 B. 
376 (1912); 14 Bom. L. R. 115. 

(2) JogcBwar Attia v. Ganga Bishnu, 8 C. 
W. N. 473 (1904). But in a recent case, 
Bhandi Singh v. Dowlat Roy, 17 ('. W. N. 
82 (1012), it has been hold that generally 


such a suit is not maintainable, though it 
may be so in particular circumstances. 

(3) Mirza Mahomed v. Widow of Balma- 
kund, 3 I. A. 241 (1871). 

(4) Jawatriv. Emile, 13 A. 98 (1890). 

(5) Kazoo Mahomed v. Lallah Jassodal, 
1804, W. R. 247 (1804). 

(0) Sita Ram v. Madho Lull, 24 A. F. B. 
44, at p. 00 (1901) ; Vedapuratti v. Vallabha, 
25 M. at pp. 327, 328 (1901). 

(7) Sita Ram v. Madho Ball, supra. 

(8) Vedapuratti v. Vallabha, 25 M. F. B. 
300, 312 (1901). 
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Alluliabad Court lias lield that the natiuo of redemption decrees makes sect. 
244 (now 47) inapplicable, and that the operation of tlie rule of res judicata 
depends upon tlio natures of the decree made in the previous suits in each 
instance. Where a Court has once adjudicated upon a mortgagor’s right to 
redeem, so many ‘^f the issues as bore upon that, and arc lieard and determined, 
become res judicata and cannot b(i re-opened ; but unless there has been a 
determination that the mortgagor lias no right to redeem, there would still 
remain one otlier issue in a subsecpient suit, whiidi would not be res judicata. 
Until a mortgagee has applied for an order of sale under sect. 93 of the 
Transfer of Property A(;t (see now 0. XXXIV. r. 8), the plaintifE’s right to 
redeem exists, and can be at any time enforced. If, therefore, a mortgagor 
has obtained a decree for- redemption, which does not contain a provision 
foreclosing the right of redemption on default, aiul lias not enforced that 
decree and has not paid in the decretal amount within time, he can subse- 
quently bring a second suit for rcdimiption of the mortgage in respect of 
whicli sucli fu'st decree was obtaincd.(l) On the other liand, a Full Beiicli 
of the Madras High Court, lias held that where a suit for redemption has been 
instituted and a dciu'ce for i*cdcmption has been passed therein, but not 
executed, a subsequent suit is not maintainable for tire redemption of the same 
mortgage. The cipiity of riMbmiption no doubt remains unforeclosed, and the 
relalion ot mortgagor and mortgag(‘e continues until an order absolute 
under sect. 93 (see now 0. XXXiV^ r. 8) is made ; and having regard to the 
continuance of the relation of mortgagor and mortgagee, earlier decisions of 
the siftiie High C^ourt held that as such jural relation had not been put an 
end to, a second suit would lie. The Full Bench, however, held that though 
the right might exist, the remedy was barred by sect. 11 (formerly sect; 13) of 
the Code. A decree for redemption passed under sect. 92 of the Transfer of 
]hopert.y A(;t (see now 0. XXXIV. r. 7) is a final judgment within the mean- 
ing of sect. 11, postj' but if the order absolute for foreclosure or sale under 
sect. 93 is the final judgment, and the decree under sect. 92 (see now 
0. XXXI r. 7) is interlocutory, then, if no order is passed under sect. 93, 
the suit is pending, and sect. 10 (formerly sect. 12), fost, bars a second trial. 
The fact, therefore, that no order absolute has been made under sect. 93 (see 
now 0. XXXIV. r. 8), extinguishing the right to redeem, will not allow of a 
s(^cond suit being brought, though it will entitle the mortgagor to exercise 
his right of redemption under the decree if he be not barred by limitation 
by obtaining a postponement of the day fixed for payment. (2) The Bombay 
High Com’t^jias held that S, decree for redemption, on the default of the decree- 
holder to pay the money declared to be due within the time fixed by 
the decree, or, if none be fixed, within the time allowed by law for the execu- 
tion of the decree, operates as a judgment of foreclosure and debars the 
mortgagor fiom afterwards bringing a second suit to redeem the same pro- 
[)(irty.(3) As regards the Calcutta High Comt, the only two reported decisions 


(1) Sita Ram v. Madho Lai, 24 A. F. B. 44 (1001), F. B. 

1901) ; ovonuling Hay V. Razi-ud-din, 19 A. (3) Gan Savant -o. Narayan, 7 B. 467 
202 (1897). (1883) ; Hari Ravji v. Shapurji, 10 B. 461 

(2) Vedapuratti v. Vallabha, 25 M, 300 (1886) [the execution of the first decree was 
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appear to he in (•()iiflict.(l) In the under-mentioned ease, (2) a second suit 
was allow(‘-d on iJici j;round that blie first suit did not* in default foreclose tlic 
riglit to redecni, and that the cause of action in the two suits was not the same, 
thus excluding tlie doctrine of res judicata. In, however, a subsequent 
case (3) it was contended that until an order absolute for sale was made the 
riglit to redeem existed, and that the suit should be regarded as a suit to redeem. 
Jn overruling this contention, the Court observed as follows: “Even if 
thercj is no order absolute, the decree nisi directing the sale is in existence, " 
and if tlie right lo redeem be still alive, it cannot be enforced by a separate 
suit.” 

When a decree declaring a right to partition has not been given effect to 
by the ptarties proceeding to partition in accordance with it, it is competent 
to the parties, or any of them, if they still continue to be interested in the joint 
property, to bring another suit for a declaration of a right to a partition in 
case their right to partition is called in question at a time when, by reason of 
limitation or otlu'rwise, they cannot put into effect the decree first obtained. 
In this respect, suits for declaration of right to partition differ from most other 
suits. (I) In this case thiu'e was no dec<rec actually making partition, while 
in th(‘. under-mentioned ca8e,(5) in which there was a decree directing partition, 
it was h(‘ld that smh decree operated as res judicata, and the subsequent suit 
was barred. 

A second suit will lie if the first suit is for money against A ., and the second 
10 realize the decree from the property of a stranger thereto. (6) 

Primd facie an action lies on the judgment of every Court of coiTipctent 
jurisdiction unless the right to sue be taken away expressly or by implication. (7) 


I tarred, the appollaut then attempted to fall 
hack on hib mortgage and the right to redeem, 
which was not baiTcd ; the I’rivy Council, 
without deciding whether this could ordi- 
narily bo done, held that this course was not 
open to the appellant as it was a now case] ; 
Maloji V. Sagaji, 13 B. 5C7 (1888) [Decree for 
redemption — subsequent suit by mortgagee 
for sale]. See as to these cases Vedapuratti 
V, Vallahba, 25 M. 300 (1901). See also 
Chudasama v. Ishwargar, 10 B. at p. 248 
(1891). As to execution of decree after 
three yt'ars : Naiuyan r. Anandra, JOB. 480 
(1891) ; Maruti v. Krishna, 23 B. 592 (1899) ; 
as to the necessity to sue having regard to 
the doctrine of rc.v judicata that the deemo 
eovors all rights : Vinayak v. Dattatraya, 
2<i B. at p. 008 (1902). 

(H Vedapuratti v. V'allabha, 25 M. at p. 
311 (1902). 

(2) Roy Dinkur Doyal v. Sheo Golam 
Singh, 22 W. R. 172 (1873) ; ref., Dhond 
Bahadur v. Tek Karain, 21 A. 252, 261 
(1899) ; Sita Ram v. Madho Lai, 24 A. at 


p. 63 (1901). 

(3) Siva rorshad Maity v. Naudo Lai Kar, 
18 0. 139, 142 (1890) ; dist.; 'lara Prosad 
Roy V. Bhobodeb Roy, 22 C. 931 (1895); 
ref., Vedapuratti v. Vallabha, 25 M. at p. 
334(1901). 

(4) Nasratullah r. Mujiballah, 13 A. 309, 
.313 (1891). This case, Imt only in so far as 
it was a decision on Act XIX. of 1873 (N. W. 
P. Land Revenue Act), was overruled by 
Muhammad Sadiij v. Laute Ram, 23 A. 291 
(1901); Jagu Babaji ik Balu Laxman, 14 
Bom. L. R. 1198 (1912) ; s. c.,‘:J7 B. 307. 

(6) Soni Majanlal v. Munslii Himatbhai, 3 
Bom. L. R. 94 (1900) ; distinguished in 
Jagu Babaji v. Balu lAixman, supra. 

(0) GoorooDasPync r. Rare NarainSahoo, 
111. A. 59(1884). 

(7) Berkley v. Elderskin, 1 Q. B. 805, cited 
in Moonshi Golam Arab v. Gurreembux, 5 C. 
at p. 290 (1879) ; Mancharam v. Bakshi, 
0 B. H. C. R., A. C. 234 (1809) ; Attermoney 
Dossee v. Hurry Doss Dutt, 7 C. 71, 76 
(1881). 
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Upon tho jiidgmeni, arises a legal <»bligation to discliarge it, on which an 
a(’tion is maintainaLle.(] ) It is by such an action that the judgments of foreign 
and colonial Obuits arc supported and enforced, and suits on foreign 
judgments are not infrequent in this country. A suit will lie on a judgment 
of a Court in a N’ative State.(2) Wfiere an action on a judgment or decree 
will not give to the plaintiff a higher or better remedy than he already has, 
there is no advantage in allowing it to be brought ; and it would be contrary 
to the spirit of the Code to do so. Where it will give a higher or better remedy 
the case is different, and there are cases in wliich an action may be the only 
mode of enforcing a judgment or decree.(3) In the case of a domestic judgment, 
ample provisions exist for the execution of the decree not only within the juris- 
diction of the Court by which it was passed, but within any part of the British 
territories in India. And on the principles already adverted to, where 
provisions have been made in regard to execution, and the decree-holder can 
proceed undtT them, ho cannot bring a regular suit. In such cases the qualiffca- 
tion to ihe general rule comes info operation, the right to sue being taken away 
by implication. 

A suit will not lie iti a Squall Cause Court on a decree of a Subordinate 
,ludg(‘'s Court, (4) or on a decree of its own, (5) as the law makes full provision 
as 1.0 tli(', mode of obtaining satisfaction of such decrees. Nor will a suit lie 
on a rent decree* of the Revenue Court, (6) nor in the High Court on a decree 
of the Small Cause Courf.,(7) otherwise in Bombay, in order that the jndg- 
nienf -creditor may have execution againsf, the immovable estate of the 
debt.), .(8) 

In the under-mentioned undefended case (9) under the preco<ling Code, 
Wilson, J., held that a suif- on a decree of the High Court would lie in that 
Court, as the decree had I'omained unsatisfied, and it was too late to revive it 
in thenisual way. But this decision has been dissented from by the Bombay 
High Court.(lO) A suit has also been ]i eld to lie on a declaratory decree of 
which no execution can be taken.(ll) But a person who has obtained a 


(1) Transit in rem judkatam. So whoro a 
rrfurenen is made Ut arbitration and an award 
is given, the parties to the reference cannot 
sue n])Ou the original cause of action ; Hassan 
Ali V. Hoshdar Ali, 1890, P. K. No. 1 1,‘J, cited 
in Hiikm Chand, C. P. C. 101. 

(2) Mayarijjn v. Ravji, 24, B. 8(j (1899) 

[tho earlier decisions to the contrary wore 
before tho passing of Act VI 1. of 1888, which 
made an addition to s. 14 of the foimcr Code, 
corresponding in part with 8. 13, ; 

Kaliyugam Chotti v. Chokalinga Pillai, 7 M. 
105 (1883); Sama Rayar v. Annamalar 
Chetti, 7 M. 104 (1883). 

(3) Mancharam v. Bakshi, 0 B. H. C. R. 
231, 236 (1869), per Couch, C.J. 

(4) Ib. 

(5) Merwanji v. Ashabai, 8 B. 1 (1883). 

((i) Ananda Moyi v. Patol Pabani, B. L. R., 


F. B., 18 (1863). 

(7) Moonshi Colam Arab i\ Curreembux, 6 
C, 294 (1879), overruling prior decisions in 
same Court. See Presidency Small (*ause 
Courts Act (XV. of 1882), 

(8) Fakirapa v, Pandurangapa, 6 B. 7 
(1881) ; Merwanji v. Ashabai, 8 B. at p. 12 
(1883) ; but the decree may bo transferred 
to another Court for execution in respect of 
tho immovable property. 

(9) Attermoney Dossee v. Hurry Boss 
Butt, 7 C, 74 (1881). 

(10) Merwanji?;. Ashabai, 8 B. 1, 13 (1883). 

(11) Vinayak ?;. Abaji, 12 B. 416 (1887) ; 
Jagar Nath v. Balgobind, 1 N. W. P. 164 
(1869). Sri Krishna Tata v. Singara, 4 M. 
219 (1881), if it is partly declaratory a suit 
will lie on that part, Sabhanatha v. Lakshmi, 
7 M. 80 (1883) ; Yusuf Khan ?;. Sirdar Khan, 
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decree establialiin^ liis riglit and entitling him to consequential r(‘lief cannot 
again sue for the same, hut can only work out his right and obtain tlie relief 
by executing tlie decree. And sect. 47, 'post, expressly prohibits a separate 
suit for the purpose. (1) No suit will lie where tlie decree orders a certain amount 
to 1)0 paid for maintenance at ceHain intervals, as execution may be taken of 
such a d(^cree for amounts accruing due under it subsequent to its date. (2) 
A suit has also been held to lie in the Civil Court on a decree obtained in the 
Court of the Agent for Sirdars against the defendant’s father, the decree, 
which was for payment of a sum of momy by inslalments, having become 
incapable of execution on the death of the defendant's father, the defendant 
himself not being a sirdar.(d) 

A suit lias been lield to lie for the amount of an unsatisfied claim ad- 
judged by a decree wliioh was destroyed during the Mutiny pending an 
appeal taken by the defendant, the cause of action to date from the lost 
decree. (4) This was distinguished in a subsequent case in which the records 
W('re not destroyed before a decision on ap})eal, it being held that where the 
records of a, case are destroyed, t\w ■|)laintifF may prove his de.cree and get the 
execution of it, but, on his inability to do so, he cannot bring a second suit 
for tlie same subjec.t-mattcr.(5) A suit, however, should noi, be allowed, 
whether the record is destroyed before or aft(u* the decision of ihe app(‘al.(()) 
A suit does not lie on a decree of which execution is barred by limitation. (7) 
And where a plaintiff has obtained a decree, and has by his own neglect lost 
his right to execute it, he will not be permitted to revert to the position which lie 
held before the institution of the suit, and to bring a fresh suit. (8) 

A decree or judgment must be considered valid until reviu’sed or super- 
seded. Therefore, a suit does not lie to recover back money recovered in 


7 M. H3 (1.SH3) [ these two cases dist, in 
Lakshmibai c. Madhavrav, 12 11. fir> 
(I887)J; Kaveri Vcnkaminn, 14 3!Mi 
(1800). 

(1) Vcdiipuratti v. Vallabha, 25 M. 320 
(1001). 

(2) Joutliayco v. I’lianakapudayen, 4 IVl. 
H (k R. ] 83 (1808) ; if a docroi* is not merely 
doelaratoTy a second suit will not lie oven 
thougli it is so vague as to be incapable of 
execution ; Vhuikanna v. Artanima, 12 M. 
183 (1888) ; and see Ashutosh Bannorjeo r. 
Lukhimoni Debya, 10 C. 130 (1801). 

(3) Sakharam Dikshit v. Ganesh Sathi, 3 
B. 103 (1870). 

(4) Ranee Emamum v. Ilurdyal Singh, 
1804, W. R. 301. 

(5) Must. Nazur Banoo v. Hossciu Ali 
Khan, 1804, W. R. 378. 

(6) See Ranee Iraamum r. Tfurdyal Singh, 
5 W. R. 270 (1866). 

(7) Fakirajm v. Pandurangapa, 6 B. 7 
(1881); Sandesr. Jomir,0W. R. 309(1868); 


Saiijcu Viyah v. Kanjiyah, 4 M. 11. C. R. 454 
(1860) ; oven if the decree lie for possession 
of land : Gopi Mohun Das r. Tincouri Gupta, 
1 G. L. R. 254 (1877) ; Nursinghdoss v. Kum- 
rooddecu, 20 W. R. 412 (1873) ; Ramjus v. 
Ram Narain, 2 M. W. P. H. G. R. 382 (1870) ; 
(Jolam Hoss(iin v. Alla Rukhee, 3 N. W. P. 11. 
(k R. 02, F. B. (1871); and foUowed by 
delivery of symbolical possession: Nabo 
Doorga v. .SeeUmonee, 23 W, R. 407 (1875). 
But see Attennoney Dosbijo v. Hurry Das, 
7 C. 74 (1881); and Mahaaco v. Janu, 
F. B., 30 B. 370; 14 Bom. L, R. 115 
( 1012 ). 

(8) Anrudh Singh v. Shoo Prasad, 4 A. 481 
(1882). In Muhammad v. Mannu Lai, 11 A. 
386, the Court thought that this principle 
as regards mortgages was affected by the 
Transfer of Property Act, but it has been held 
that this is not so, Vedapuratti v. Vallabha, 26 
M. at p. 330 (1901) ; but see also Sita Ram v. 
Madho Lai, 24 A. at p. 06 (1001). 
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cxocniion of a decreo wliilc that decree subsists; (1) and if more is recovered 
under a decree than is really due, the excess can be recovered back by the 
judgment-debtor only in execution proceedings and not by a separate suit.(2) 
AVJien, however, the decree is reversed or superseded, the amount recovered 
under it may be recovered back not only by a summary process, but also by a 
suit. (3) And sect. 47 of the Code being applicable only to a subsisting decree, 
is not a bar to such a suit, (4) the operation of that section coming to an end 
as soon as the decree is discharged ])y payment.(5) The interest of the 
money (6) and the jnesne profits of the land (7) realized in execution and 
recovered back can be recovered for the period for wliich the person entitled 
was kept out of the money or land. 

10 . No Court shall ^proceed with the trial of any suit in 

stay of suit whicli tlic matter in issue is also directly 
and substantially in issue in a previously 
instituted suit between the same parties, or b(‘tween parties 
under whom they or any of them claim litigating nnder the same 
title where swli suit is pending in the same or any otlu^r Court 
in British India having jurisdi(*tion to grant the relief claimed, 
or in any Court beyond the limits of ibatish India established 
or continued by the Governor General in Council and having 
like jurisdiction, or before His Majesty in Council. 

Exflanation- -The pendency of a suit in a foreign Court 
does not preclude the Courts in British India from trying a suit 
founded on the same cause of action. 

^^•Lis pendens.”— “ The object of the rule contained in sect. 12 (the 
present section) of the Code is to prevejit Courts of concurrent jurisdiction from 
simult[xneously (mtertaining and adjudicating uj)on two parallel litigations in 
I'cspect of the same cause of action, the same subject-matter, and the same relief. 
Th(* ])olicy of the law is to confine the plaintiff to one litigation, thus obviating 
the possibility of contra<liciory verdicts l)y two or more Courts in respect of 
‘ IIk’ same relief.'' ” (8) 

The same leariu'd Judge added : “ It is scarcely necessary to say that the 
ride contained in sect. 12 of the Code of Civil Procedure forms no part of the 

(]) Marrioti v. Hampton, ^ T. R. 2(>t) ; (1889); Ram Ghulam v. Dwarka Rai, 7 A. 

Saiidamini Dasi v. Thakomani Dobi, 3 170 (1884), F. R. 

R. L. R. App. 114 (18()9). (6) Raslibohary v. Rakhal Churn, 1 C. W. 

(2) Mahomed Elahoo Huksh v. Rally N. 708 (1897). 

Mohun, 5 0. 689 (1879); Rartab Singh v. (0) Ayyavayyar v. ShaBtrain, 9 M. 600 
Rcni Ram, 2 A. 01 (1878), F. R. (1880) ; Jaswant Singh v. Dip Singh, 7 A, 

(3) Shama Rarshad v. Hurro Parshad, 10 432 (1885). 

Moo. I. A. 203 (1866) ; Jogesh Chundcr v. (7) Mokoond Lai v. Mahomed Sami, 14 C. 
Kali Chum, 3 C. 30 (1877) ; ae to relief given 484 (1887) ; Kalianasiindram v. Egnavedes* 
by review, bco Waghola v. Shaik Masludin, 13 wara, 11 M. 261 (1887). 

R. 330 (1888). (8) Ralkishen v. Kishan Lai, 11 A. 148, at 

(4) Narayana e. Narayana, 13 M. 437 p. 166 (1888), fer Mahmood, J. 
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rule of red judlc(U a, though the reason upon which it is based is in some respects 
similar in principle to the doctrine of res judical, a. The distinction between 
the two rules, liowever, is vast. The rule in sect, 12 (tlie present section) 
relates to matters suh judicCy whilst the rule in sect. 13 (now sect. 11) 
relates to matters which have passed into rem judicatam. The one bars only a 
‘ suit ’ ; the otlier bars both the trial of a * suit ’ and of an ‘ issue ’ subject to their 
respective conditions. Those conditions are not all the same in sect. 12 (the 
present section) as they are in sect. 13 (now sect. 11), and the wording of the 
two sections as to the distinction is so clear that it is not easy to confound 
the two rules. Now, in sect. 12 (the present section), before the plea can 
operate as a bar, the second suit must not only raise the same issue as that 
in tlie former suit still pending, but it must be for ‘ the same relief.’ ”(1) As 
to this last now, Me post, “ Relief It may be added that if a plaintifE were 
not (confined to one litigation, but were allowed to conduct a number of 
])arallel litigations at the same time, they would result in as many judgments, 
which, if to the same effect, would be useless and a cause of unne(;essary 
expense. If, on the other hand, they were to a different effect, all would not 
admit of execution, and it would not be possible to decide which sliould be 
executed. Moreover, contradictory judgments would tend to discredit tbe 
administration of justice. The rule, therefore, should be such as to receive 
application only when the various incidents of the suits are so far identical 
that they may, and if rightly decided should, lead to the same judgment.(2) 
Though the conditions of the two rules relating to Us pendens and res judical a 
are differe-nt, the expressions used in enumerating them are generally u"ed in 
the same sense, and reference therefore may be made to tlie cases edted in 
the next section. The rule of Us pendens not only affects a. suit brought 
while another suit is pending, but also alienations of rights or interests in 
any property made during the pendency of a suit concerning that 
property. (.3) 

Stay. — The words “ Except where a suit has been stayed under sect. 20 ” 
have been omitted. Sect. 20 of the last Code dealt with ihe power of the 
Court to stay proceedings ; but, apart, from this, the Court liad a general juris- 
diction to stay proceedings on the ground of inconvenience attending the 
trial of diff(*Tent suits in different Courts at the same time. So the High 
Court has stayed a suit instituted before it until after the decree in a suit previously 
instituted at (!alicut, observing that the two suits to a very great extent 
covered the same gi-ound, and that it was impossible that they should 
proceed together, as many inconveniences might arise — amongst others, 
difficulties in connection with tlie filing of documents and taking of accounts, 
and the possibility of a conflict of decisions; adding that it was necessary 
to follow the general rule that the plaintiff who first brings his suit, claiming 
an account in respect of any particular transactions, has a rif^it to have that 


(1) Balkishen v. Kishan Lai, 11 A. 148, at (3) See Hukm Chand, Res. Jud. 682, where 

p. 154, per Mabmood, J. the subject, which is not within the scope of 

(2) Hukm Chand, C. P. (\ 106, citing 1 theprosent work, is fully discussed; also s. 62, 

Garson. Trait. Pro(\ 757. Transfer of Property Act. 
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account taken in the Courl. in whicli he lias eliosen to bring his suit.(]) Sect. 20 
has now been omitted. 

Proceed with the trial.” — This section in the last Code only provided 
f.liat no suit shall be tried if tlie same issues were involved in a previously instiiutod 
suit in a competent Court. The present Ch>de substitutes the words at 
Mie head of the paragraph- to explain more clearly the action to be taken 
by the Court, which is in the nature of a stay of proceedings. The section, 
however, is merely intended to secure general convenience. It does not bar 
the inMitution of a suit, and therefore cannot })e construed as dispensing with 
the institution of a suit within the proper time, when the law ex[)res8ly requires 
such institution. (2) 

“Suit.” — In the under-mentioned case, (3) the Court, witliout expressing 
r decided opinion on tlui point, thought that a proceeding in execution being 
not a suit, but only a proceeding in a suit, it would be more correct to hold 
that a proceeding under sect. 47 is not a suit within the meaning of this 
section. 

“Matter in issue.” — The matter in issue in the subsecpient suit must 
also be dire.ctly and substantially in issue in the ])reviously institufed suit. 
The subject-matter in i‘esp(‘ct of which the relief is claimed must l)e the same 
in ilie two suits, the principle of Jis pmde'Ufi having no application if Ihe 
mbject-matf{u* of the subs(‘(pient suit is not in a.ny sense the subject-matter 
of the previous suit,(4) Where the (juestion of tith* was the same, but the 
issue's .vere dilTen'nt, relating U) another plot- of land ami 1o another ])eriod of 
l-iine, the section was held to hav(‘ no application. (b) 

^ “Previously instituted (pending) suit.” — Priority in time is the, 
proper guide in determining which suit should be allowed to ])roceed ; (G) and, 
in accordance with the general principle tli.at the Court which lirst acquires 
jurisdiction sliould retain it, this rule is formulated. The section says “ iusti- 
fcut-ed ” ; that is, mere institution of a suit will give ])riority without any pro- 
ce.edings liaviug been taken thereunder. A suit ceases fo be lis wlien it 

has been withdrawn, and the rule has been held not- to apply when the former 
suit has been withdrawn since the institution of the second suit. (7) A suit, of 


(1) Monkjeo v. Kasowjoc, 4 (\ L. K. 282, 

284 (1879), and as to stay of sinmUaiieouB 
nxocntioTiB, Fakuruddin* v. Official 

Trustee, 7 C. at p. 84 (1881). 

(2) Nomagaiida v. Paresha, 22 B. 640, 64/5 
(1897). (See also Rarualinga v. Raghunatha, 
20 M. 418 (1897), in which the Court, while . 
holding that there was no bar to institution, 
pointed out that the suit, if instituted, would 
not have been for the same relief ; Mahadeo 
V. Gagadhar, 16 C. W. N. 897 (1912). 

(3) Venkata Chandrappa v. Vonkatarama, 
22 M. 266 (1898). 

(4) Nia/iullah Khan v. Nazir Begam, 16 


A. 108, at p, 110 (1892), where the Court 
said, There is no doubt that if the subject- 
matter of this suit had been any part of the 
subject-matter of the former suit the doctrine 
of lia pendem would apply.” 

(5) Bisscssur Singh v. Gunput, 8 C. L. R. 
113 ( 1880) ; nor in Nainappa v. Chidambaran, 
21 M. 18, 22, 26 (1897). 

(6) Mockjee r, Kasowjoe, 4 C. L. R. 282, 
283 (1879), in which case, however, the suit 
was stayed, not on the ground of Ua pendena, 
but general convenience. 

(7) Hukm Chand, C. P. C. 108, citing 
Bush V. Frost, 49 Iowa, 183 (Amer.). 

IT 
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coiii’Ro, coincs to an ond when a decree is passed in it. It is not, Ijowcver, 
material wlietlier the suit is pending as an original suit or an appeal, A pending 
a])pea] will bar t1ie I rial of a subsequent siiii..(l) The men^ a])plying however 
f(n*, or obtiiining, leave to appeal to the Privy (Council cannot of itself anaount 
<;0 t he pending of an ap])eal till such ap])eal is actually fdecl, for it may happen 
ibiit the parties who obtain such leave may never appeal at all against such 
decree, or or(h*r.(2) It has been held that tlie appeal is not “ to be deemed to 
relate to the entry of the judgment appealed from so as to defeat the plaintiff’s 
act. ion proj)erly brought intermediate the judgment and a})peal.” (3) In a 
recent. cas(* where there had been a decree for maintenance, followed two years 
later by a d(MU‘ec for the sale of the property charged by ii, but thre(^ more years 
(dapsed Indore the aj)plic.ation for execution, it was held that, owing to this delay 
the doc.trin(‘ of lis pendens did not apply, for the sale had not been during the 
a,ctive prosecution of a contentious suit or proceeding. (4) 

Relief.” — The last Code enacted tlmt- not merely must the inatt<‘r Iti issue 
b(‘ the same, but the previous suit must ( laim the same, relief. The cause of 
acti(»n is essentially different from tlie rdiid' claimed. While tli(‘ idemtity. or 
even similarity, of the relief claimed is not material for tlie rule of res jndicala, 
tbe id<mtit,y of tJie relief was held essential to the ap])lication of th(‘ rule of 
(is pendens. So the section was held not to ap]dy where, though llie issue 
may lie the same as that in the other suit, the relief wa,s not the same. (5) And 
it. has been held not. to apply to suits between [irincipals and agents for accounts. (0) 
Wh('r(‘ th(' plaintiff in the first instance sued the defendant, for caneelhdhm of 
a pulni lca,se and for mesne profits, and t.hen brought, a s('Cond suit against 
t h(‘ def<Midanl. t.o recover arrears of r(‘ut for the same jieriod, it. was held that 
se<‘t., J2 of the last Code did not apply, as it could Jiot. 1)(‘ said that, the foinier 
siiif, was for the same relief a,s t-hat claimed in the siTond suit. (7) So, again, 
suits for t.lie same dues in resjioct of-different. years are not for the saim* rdiid. 
If a, suit for a demand for one year should ])ar the trial of a suit, for the same 
demand for a subsequent year, tlie prolongat ion of t lie earlier litigation might 
ii'Siib, in barring th(‘ later suit liy ]a])se of the limitation ])(‘riod (8) If the 


{ 1 ) ] ri Ilajji Raiisgit c. Rhagabiitt.y, 7 ( !. W. 
W. 720, 721 (1000) ; Singh v. (hiii- 

pul, Singli, S (*. L. R. 113, lU (JSSO), tlio 
former suits were pending in appeal, but no 
ohjcjetioii was taken to the apidication of tho 
rule on this ground. And sec next ease. 

(2) Naniappa v, (Ihedanibaraiu, 21 M. 18, 
22, 20 (1807). 

(3) Hukm (3iand, C. P. C. 108, citing 
Porter r. Kingsbury, 77 N. Y. 1(54 (Amor.), 
whei-e the auth(jr also points out that cases 
whicli have (with regard to the rule of lis 
inndcus as affeotuig alienations) held an 
appeal to he a continuation of tho original 
suit, do not apply, as tho basis of that rule 
is different from the one under considera* 
tion. 


(4) Bhoja Maliad('V P.iral) v. ({angahai, 
37 R. 021 (1013). 

(5) Kamalinga v. Ragliunatha, 20 M. 418, 
at p. 420 (1807) ; Balkislien v. Kishan Lai, 
11 A. at p. 15,') (1888). In the last eases, 
however, the'^eause of action Las different. 

(0) Chandra Praniatho, 15 C. W. N. 030 
(1911). 

(7) Raja Ransgit v. Bhagabutty, 7 0. W. 
N. 720, 722 (1900). See also Troylokhya- 
nath Hose v. Macleod, 28 0. 28, 34 (1900) ; 
Balkishen v. Kishan I^al, 1 1 A 148 (1888), in 
which also it was hold that there was no 
identity in the relief. 

(8) Balkishen v. Kishan Lai, 11 A. 148, 
155 (1888). So also there is, of course, no 
bar whore tho matter complained of has 
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aiibsoquont suit is, liowevcv, for a part of the relief claimed in ihe first suit, 
its trial was lield to be barred by that of the first suit.(l) It will, liowcviT, 
be ol)served tliat this section omits tlu^ words formerly appoariup; “/or l/ir 
same relief.''' This was stated f.o have been done because the Seli'ct Coiiimitfee 
were of opinion that tlie ajiplicition of the ])rovision should depend not upon 
the mere prayer of the fiarties, but upon the juatter in issue. Probably in a 
large number of cases where th<‘. matter in issue is the same, the relief deriving 
as a consequence therefrom will be, or should be, the same, fbit however tliis 
may be, the seciion apparently substitutes as a test fhe identity of the matter 
in issue irrespective of the relief sought upon tin* proof of the facts alh’ged in 
such isau(‘. 

Same parties.” — Not only must, the fiersons be tlie same, but they 
must, be suing or sued in tlie same capacity. Wlieri' the same person sues in 
different capacities it is the same as if there were differimt persons.(2) The 
sect.ion has been amrmded to show that the litigation must be under the same 
title. 


“Jurisdiction.” — The Pourt must have had jurisdiction to grant relief 
in the previous suit. So in tlu' umhu-mentioned case (3) the Court observed : 
“ ft is clear that in this case the jiroceedings pmiding before the Peveniie Officer 
were not for the same relii'f (that, is, for ejectment, of the defendants and for 
mesne jirofits) as was sought in the pres<>nt suit, nor had the Revenue Otlii-er 
jurisdict ion, to grant such relief,” 

Foreign Court. — Referring to this explanation, the Court ohsm’ved : (4) 
“ Tliat it seems to follow, as a necessary eonsequenee, that t.he- (‘xistimee 
of a decree in a foreign Court is no bar to the execution of a decree of a 
(foiirt/ in* Rril.isli India, even tboiigh the cause of action in both suits lie 1,h(‘ 
■same.” 


11. No fV)urt shall try any suit or issiio in which the matter 
Res judicata dtroctly aud Substantially iu issue has been 
dir(*,ctly and substantially in issue in a former 
suit between the same parties, or between parties under whom 
they or any of them claim, litigating undei* the same title, in a 
Court competent to try such subsequent suit or the suit in which 
such issuer.' has been subsequently raised, and has been heard 
and finally decided by such Court. 

Ex f la nation I. — The expression ‘'former suit'' shall denote 


arisen since the inst-itiiiicni of the other suit : 
Bissessur Singli v. (iuiiput Singh, 8 C. L. R. 
113 (1880). 

(1) Sec Niazullah Khan r. Nazir Bcgam, 
10 A. 100, supra; Oovind v. Jijibai, 36 B. 
180(1011): s. e., 14 Bom. L. R. 9. 

(2) Neve v. Weston, 3 Atk. 607 ; Law v. 


Rigby, 4 Bro. (3h. 60 ; Gage v. Stafford, 1 
Yes. Sr. 544. . 

(3) Troylokhyanath Hose v. Macleod, 28 
i\ 28, at p. 34 (J900). 

(4) Fakuniddeen v. Official Trustee, 7 C 
82 (1881), per Morris, J. 
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a suit which has been decided prior to the ,suit in question, whether 
or not it was instituted prior thereto. 

Explanation IL — F(n^ the purposes of this section, the comr 
petence of a Court shall he determined irrespective of any provision 
as to a right of appeal from the decision of such Court. 

Explanation 111 . — Tlie matter above referred to must in the 
former suit have been alleged by one party and either denied or 
admitted, expressly or impliedly, by the other. 

Explanation IV . — Any matter which might and ought to 
have been made ground of defence or attack in such former suit 
sliall be deemed to have been a matter directly and substantially 
in issue in such suit. 

Explanation 7.— Any relief claimed in the plaint, whicli 
is not (‘xpressly granted by the deciec^, shall, for the purposes of 
this section, be deemed to have been refused. 

Explanation VI . — Where jiersons litigate luma fide in rcvspect 
of a 'public right or of a private right claimed in common for 
theinselyes and others, all persons interested in such right shall, 
for the purposes of this section, be (hMumVI to claim under the 
jiersons so litigating. 


12. Where a plaintiff is preehided by rules from insUtuting 

„ ' , , a further suit in respect of any particular 

at to fuitwi suit. fo institute 

a suit in respect <{f such cause of action in any Court to which 
this Code applies. 


i3. A foreign judgment shall be conclusive as to any matter 
When foreign judg- thereby dircclly adjudicated upon between the 
ment not conciusine. (fame parties or between parties under whom 
they or any of them claim, litigating under the same title, 

exeeptr ~ 

(a) where it has not been pwiounced by a Court of competent 

jurisdiction ; 

(b) where it has not been given on the merits of the case ; 

(c) where it appears on the face of the proceedings to be 

founded on an incorrect view of international law or 
a refusal to recognize the law of British India in cases 
in which such law is applicable ; 

(d) where the proceedings in which the judgment was obtained 

are opposed to natural justice ; 

(e) where it has been obtained by fraud ; 

(f) where it sustains a claim founded on a breach of any 

law in force in British India. 
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14 . The Court skill 'presume, upon the production of any Is. i 
Presumption as to document purporting to be a certified copy of a 
foreign judgments, fm'cign ju^ment, that such judgment was pro- 
nounced by a Court of competent jurisdiction, unless the contrary 
appears on tht record ; but such presumption may be disphccd 
])y proving want of jurisdiction. 

Res judicata generally considered. — These sections eiubod}' tlie 
doctrine of res judicata, wliicii, though it has soiiietiines been treated in 
English law as a branch of the doctrine of estoppel, is yet essentially distinct 
from it. Estoppel, which is dealt with by sect. 115 of the Evidence Act, 
proceeds upon the equitable principle of altered situation, whilst the doctrine 
of res judicata proceeds on the principle that there should be a determination 
to litigation, and that a defendaiit should not in respect of the same matter 
be harassed by several suits. Estoppel is a part of the law of evidence, whilst 
res judicata belongs to the province of procedure strictly so-called. (1) Perhaps 
the shoi-test way to describe* tlie difference between the two is to say that 
whilst the plea of res judicata prohibits the. Court from entering into an inquiiy 
at all as to a matter already adjudicated upon, an estoppel prohibjis a party, 
after the inquiry has already been entered upon, from proving anything which 
would contradict his own previous declarations or acts to the prejudice of another 
party, wjio, relying upon those declarations or acts, altered his j)osition. In 
other ^ords, res judicata prohibits an inquiry in limine, whilst an estoppel is 
only a piece of evidence. (2) 

The English doctrine of res judicata was adopted in this (;<)untjy before 
the ])i‘omulgation of the first (V)de of 1859. As the Judicial Committee 
observed, (3) upon the statement of the ruh* in the Duchess of Kingston's case, 
thei'e is nothing te(dmical or peculiar to the law of* England in the rule as so 
stated. It was recognized by the civil law, and was consistent with sect. 2 
of the Code of 1859. Though, however, (;onsistent with it, sect. 2 of that 
(\)de was not identical with and fell considerably short of it. (4) It only pro- 
vided for bar by judgment, and did not deal with the remaining portion of 
the rule relating to the bar of the trial of an issue by judgment on that issue, 
which has sometimes been called bar by verdict. The gist of this latter rule 
is that an actual decision on any matter directly in issue in a suit is conclusive 
of that issue in every subsequent suit brought on any cause and foi* any 
purpose or cLject. Notwitiistanding this defect in the rule, the Courts, acting 


(]) Ras judicata precludes a man from 
avowing thi! same thing in successive liti- 
gations, while ('stoppel prevents his saying 
one thing at one time and the opposite at 
another: Cassamally v. Ourrimbhoy, 3b B. 
214 (1911) ; Bhaislianker v. Morarji, 36 B. 
283 (1911); Baleshwar Bagarti 7’. Bhagirathi 
Das, 35 U. 701 (1908); Bhagirathi Das i\ 
Baleshwar Bagarti, 41 C. 69 (1913). For case 
where no estoppel when there has been a 


change of law before the final decree, see 
Lakshiui Bibi Kujrani v. Atal Bihar^r Aldar, 
40 C. .534 (1913). 

(2) Hiiaram v. Amir Begum, 8 A. 332 
(1886), per Mahmood, J. 

(3) In Khugowlio 8ingh v. Hussein Bux, 
7B.I.. R. 673 (1871). 

(4) kSeo Hukm Chand, Res. Jud. 7, whore 
the subject of the above statement is more 
fully treated. 
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on general prijiciplcs, recognized the conclusivcness of judgments as to issues, 
also, tlic principle of res judicata, whether specially enacted or not, Ixiing an 
essential part of the law of procedure in all countries. (1) Other difficulties 
also arose with reference to the meaning to he jittaelied to the words “ cause 
of aclio'ii/'' in sect. 2 of the Code of 1851). This section was therefore very con- 
siderahly modihed in the Code of 1877, res judicata being made applicable to 
issues, and the identity of the cause of action being replaced by that of matter 
in issue. The cdect of this was to provide for an estoppel against defendants, 
the words “ suit or issue ” being elfective to estop a defendant from defence as 
well as a plaintiff from attack. (2) Another material alteration made was the 
cxju’css extension of the doctrine of resjudicala, with certain limitations to foreign 
judgments, the limitations being enacted by sect. 14.(3) 

In the rule of res jiidicaLa, as enacted in 1877, only two alterations were, 
])]ior to tlu! present Code, made, which were to a great extent of a verbal 
character. One of such alterations was to make that cl(‘ar whi(h had been 
previously decided, namely, that tlnv competency of jurisdiction in regard 1o 
the (\)urt trying the former suit was as to the subsequent suit also. The 
sect ion oven in its final form under the last Cod(‘ was not coni])letc or exhaustive 
of the effect of res judicata ; (i) which, as a principle, exists indi'pendently 
of tin' Statute enacting it.(5) It did not, for instance, deal with judginenls 
ru rem, nor with that of ])arties represented by, though not claiming 
under, t he parties to the former suif .(6) In fact, as observed by Sir Whitley 
Stokes, the queslion of res judicata is a sul)ject of which the impoidauce in a 
country inhabited by a litigious po])ulation is ojdy equalled by the difficulty 
of dealing with it clearly, concisely, and accurately in a legislative enact- 
ment. (7) The same remarks apply to the jiresent Cod(‘.(8) In tlui Bill as lii’st 
drafted an attempt was made* to elaborately and exhaustively formuhiti' thp 
rule. This arrangement was siuqdified l)y th(‘ Select Committee which con- 
sidered that draft. The framers of the present draft considered that even tliis 
modified attempt to make a com]>letc statement of thc.rul(‘ of res judicata was 


(1) JionaituTiniH.sa v. LutfuiiiHsa, 7 A. (>15 
(1885). 

(2) Rung Kuv v. iSidhi Muhomod, U R. 484 
(1882). 

(3) Vide post, p. 143. 

(4) Ram Lall v. Chhalmaili, 12 A. 578 
(1890) ; Pttdayachi r. Vethoilinga, 15 M. 119 
(1891). 

(5) In Siiaram r. Amir H<‘gum, 8 A. 334 
{1880), Malimood, J., said, “ Jn int(‘r|>rcting 
the language (»f tliat section, wo cannot ignore 
the fundamental |jj iiieiples of therulf^ to whicli 
that section gives ex])rcssion, unless indeed 
tlie (‘xpress word of the 8latut(» eoutradiet 
theso principles ; *’ and sec Ralkislien v. Kis- 
hanlal, 11 A. 153 (1888). Jn Bholabhai v. 
Adosang, 9 B. 81 (1884), West, J., said that 
a. 13 eould not ho a])pliod quite literally ; as, 
if it eould, the Court trying a second suit 


would be hound by the decision of a point in 
a first suit treated by the Court in appeal as 
irrelevant foi' that case though not formally 
set asidt'. Nor does the section I'xpressly 
provide that a ( V)urt which has no jurisdiction 
linally to decide a question should folloAv a 
decision of U Court which ‘had exclusive 
jurisdiction to decide it. But the rules laid 
down in the Duchess of Kingston’s case, and 
deelar(‘d by the Ihivy Couiieil to be appli- 
cable, nieet such a eas(‘. 

(0) Abmedbboy v. Vulle(^dioy, 0 B. 715 
(1882). See, however, as to domestic jndg- 
incnts i/i rem, s. 41 of the Evidence Act. 

(7) 2 Anglo-Inilian Codes, 393. 

(8) RamamurthS v. Secretary of State for 
India, 24 M. L. J. 4()9 (1911) ; s. e., 36 M. 141 
(this s<JCtion does not cover all cases of 
estoppel by judgment). 
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likely to huid to increased litigation, and that it was not possible to adocpately 
(‘xpoiiiul a subjec-t so complex within the limits of a section of an Act. It was 
thought better therefore to re-enact the section as it stood in the last Code, 
with such few modifications only as experience had shown to be necessary. 
The amendments v )nsist of the added first Explanation, and Explanation TL, 
the elimination of Explanation lY. of the last Code, and the insertion of the 
words '' 'public rifjlit or of a ” in the present Explanation Yl. t o give due effect 
to suits relating to ])ublic nuisances (sect. 91). The former Explanation YJ. 
has been removed and Jinuh*. into a separate section (14). Th<‘ su])jcct of foreign 
j Lidgrnonts is dealt with post. Sect. 12 is n(‘w, and is necessitated by the transfer 
of certain of the provisions of the existing Code to Rules. The original 
draft contained tlu'. provisions that nothing in this section should he dc'cmed to 
limit or otherwise alfe(;t any remedy which is open to any person against an)^ 
judgment, order or decree in a suit, or other proceeding to whicli sucli person 
was a party whilst suing or being sued as a minor represent ( m 1 by a next 
friend or guardian for the suit. This, however, was omitted, as the KSelect 
C()nimit.t.(;e considered that such a saving was necessarily implied, and that, 
therefore no special provision was required for the case-law (1) which it was 
thus st)ught to settle. Similarly, words excepting judgments, orders, and 
decrei's obt.ained by fraud or collusion were omitted, because sect. 41 of the 
Evidence Ac.t, which it was intended to save, is confined to judgments juovimI 
by th(5 adveis<‘. party, and the Committee considered that a ])rovision relating 
to pro(5edure was, of necessity, subject to 1b(‘. general law of evidence'. 
Further, the words, “and not collaterally, incidentally, or inferentially 
qualifying the adjudication weu’e exjmnged, as the'.y added nothing to the 
words “ directly and substantially.” The draft Bill contained the following 
CKplajiation : “ Where secefal issues are put in issue a'nd tried and decided 'in any 
Slut and the decision of each of such issues is material to the disposal of the suit^ 
each such issue shall he deemed to have been directly and substantially 'in 'issue in 
caSi suil.^’ This E'xplanaiion, it was suggested, should be added to make it 
clear that where in a former case several points have been involved, the finding 
on eadi of which is independently sufficient to dispose of tlie case, each of such 
findings is res judicata. It adopted the decision of the Calcutta High Couil 
in Peary Mohun Mukerjee v. Arabica Churn Bandopadhya.(2) It has, howevei’. 
been omitted. 

The bar is absolute against all parties, the test of res judicata being 
mutuality. (3^ Where it exists, the original cause of action is gone, and can 
only Ijc restored by getting rid of the res judicata.(i) Therefore in such case 
a decree-holder must obtain satisfaction of his decree by execution, and not by 
another suit, which cannot be brought either on the original cause of action, 
or, save in special cases, on the decree in which that cause has become merged. 
The object of the Legislature has been to prevent continued litigation on the 


(L Heo (^ursandus Natha v. Ladkavahu, (1886); Gnanambao r. Parvathi, 15 M. 477 
^6 B. 571 (1895) ; Lalla Shoo Churn v. Ram- (1892) ; Jamaitunnissa v. Lutfunnissa, 7 A. 
nandar Dobey, 22 C. 8 (1894). 619 (1885) 

(2) 24 C. 900 (1897). (4) Lockyur v. Ferryman, L. R. 2 App. 

(*1) Surrondnmuf.h -Ji Urm'/vnofli Haa 
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same grounds ; and this would obviously be defeated by allowing a decree- 
holder to abstain from putting his decree in force, and proceed again on the 
same cause as before.(l) A plea of res judicata must be based on the grounds 
of the decision actually stated in the judgment. (2) If a judgment be improperly 
obtained, so that it never ought to have been signed, when set aside it ought to 
he treated as never having existed. So judgment obtained against a dead man 
(*annot operate as res judicata in a subsequent suit. (3) 

Court.” — The term, in so far as it is used in connection with the subse- 
quent suit, means a Court gov<*med by the Cod(‘. Erom the provisions of sect. 14 
it is shown that the operation of the section is not confined to decrees passed 
by British Indian Court8.(4) The word “ Court,” therefore, as used in connection 
with the previous suit, includes a foreign Court, and the Court of competent 
jurisdiction, which is referred to in the first paragraph, indudes a foreign com- 
petent Court, (5) the recognition of a foreign judgment as res judicata being a 
})ortion of tlie positive law of British India. (6) Upon an issue whether the 
defendant in possession of a taluqa had lost title by inheritance thereto by reason 
of having been validly ado[)ted out of Ids own family : held that an award to that 
effect of a committee of talmplars was not a decision by a “ Court ” within the 
m(‘aning of this 8oction.(7) 

(( Try/’ — This word, whidi means the formal method of examining and 
adjudicating on a matter in dispute, shows that the rule in question has 
nothing to do with the admissibility of a judgment in evidence, and which 
judgment may be admissible under sects. 40-44 of tlie Evidence Act, even 
where it docs not fulfil tlie requirements of this section. (8) There is a conflict 
as to whether the doctrine of res judicata applies only to a trial by a (^ourt of 
original jurisdiction, or also to a disposal by an appellate Court. The Calcutta 
High Court has, in the under-mentioned case,(9) held in effect that a trial by 
an original Court only is conHmiplated and that the section has no application 
to the disposal of an appeal, and that when there is no res judicata at. the time 
of the trial of the original suit the appellate Court is bound to decide the appeal 
on the merits. The contrary view, however, is taken by the Allahabad (10) 
and Madras (11) High Courts, which have held that the rule contained 


(J) Gan Savant v. Narayan Dhoncl, 7 B. 
469 (1883). 

(2) Jalasutrain v. Bominadevara, 29 M. 42 
(1906). 

(3) Haji Noor Mahomed v, Madeod, 9 
Bom. L. R. 274 (1907). 

(4) Prithesingji v. Umedsingji, 6 B. L. R. 
98, J02 (1903). 

(5) Babubhat v. Narharbhat, 13 B. 224 
(1888). 

(6) Vide post, pp. 142-144. 

(7) Har Shankar Partab Singh v. Lai 
Pvaghuraj Singh, 34 f. A. 126 (1907) ; 29 A. 
519 ; 11 C. W. N. 841 ; 9 Bom. L. R. 757 ; 17 
M. U J. 354 ; 4 A. L. J. 497 ; 6 C. L. J. 13. 


(8) See Hukm Chand, Civ. P. Code, 114 : 

and see Beni Madho v, Indar Sahai, 32 A. 
67(1909). . *. 

(9) Abdul Majid v, Jew Narain Mahto, 
10 C, 233 (1888). But boo Chandra v. 
Pramatho, 15 C. W. N. 930 (1911). 

(10) Balkiflhon v. Kishan Lai, 11 A. 
148 (1888) ; Chajju v. SHbw Sahai, 10 A. 
123 (1887). Tu the first case a decision of 
the High Court in a suit for rent for 1292 F, 
was held to be re^ judicata in a second appeal 
presented jirior to that decision in a suit for 
rent for 1293 E. 

(11) Gururajaniiiiah V. Venkatakrishnama, 
24 M. 350 (1901). 
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iu tliis section is not limited to the Courts of first instance but applies equally 
to the procedure of the first and second appellate Courts by reason of sects. 107 
(formerly sect. 582) and 108 (formerly sect. 587) respectively, and, indeed, even 
to miscellaneous proceedings by reason of sect. 139 (formerly sect. 647) ; and 
that the doctrin. , so far as it relates to prohibiting the retrial of an issue, must 
refer, not to the date of the commencement of the litigation, but to the time when 
the Judge is called upon to decide the issue. The Panjab Chief Court appear 
to liavc taken the same view.(l) Similarly when there were cross ap])eals in a 
suit a decision in one appeal was lield to be res judicata in the othei’, though as 
the suit was the same, this section could not apply.(2) The correct view is 
that the date, not of institution but of decision, determines the application of the 
])rinciplc of res judicata. See Explanation I. 

Suit. — It would hardly be necessary to say, unless the contrary had been 
maintained, that criminal proceedings are not a suit,(3) and therefore no finding 
of a Criminal Court can be res judicata in a civil suit, both the parties to and 
character of the two proc(‘,cdings being entirely different. Similarly it has 
often been held that the proceedings in the Criminal Court are not in general 
evidence in the Civil Court, and that a Civil Court is not bound to adopt the 
view taken by the Criminal Court as to the oral or documentary evidence. (4) 
The term “suit” has not been defincd.(5) At the same time it has been said 
that sect. 647 (now sect. 141) shows that the law does not necessarily consider 
proceeding in which there are parties, evidence, argument, and decision, 
to be a suit, there being proceedings other than suits and appeals. (6) Proc ccd- 
iiigs therefore under the insolvency sections of the Panjab Laws Act have been 
held not to be a suit.(7) Nor are proceedings under the Land Acquisition Act, 
i th(i object and nature of which differ considerably from an ordinarily civil suit, 
a suit. (8) Nor is an application to amend clerical or arithmetical or accidental 


( 1 ) Niir Muhamniad r. Jajniiu ( 1830), ?. E. 
No. 158. Citod in llnkni (hand. Res. Jud. 
p. 20. 

(2) Ram Lai v. Chhab Nath, 12 A. 578 
(1890). 

(3) Ram Lai r. Tula Ram, 4 A. 97 (1881) ; 
Gholam Huson v. Mahomod Khan 

P. R. No. 58. In tholirst case cited, the 
lower appefiate Court hel(f that as the 
Criminal Court had decided that the defen- 
dant had abducted the plaintiff’s daughter, 
the question whether ho had or had not done 
so was re.<i judicata ; a judgment which was 
reversed on appeal to the High Court. See 
also Doorga Has v, Doorga Churn, 0 W. R., 
Civ. Ref., 2(); and Keshab v. • Maniniddin, 
13 C. W. N. 501 (1908), in which it was 
held that an acquittal is no bar to a civil 
suit, 

(4) Hoe cases cited in O’Kincaly’s Civil 
Procedure Code, notes to s. 13. and Hukm 


Chand, C. P. C. 123. 

(5) See notes to s. 2, ante. 

(6) III the matter of (■hirangi Mut(]884), 
P. R. No. 445. 

(7) lb. See In re Victoria (1894), 2 Q. B. 
387. 

(8) Nobodeep Chunder v. Brojendra Lai 
Ray, 7 C. 406 (1881); Mahadevi v. Neelamani, 
20 M. 269 (1898). The decision in Ram 
Chunder Singh v. Madho Kuinari, 12 C. 484 
(1885), is not against this view, as in that case 
the former suit was not a proceeding on a 
reference under any section of the Act, but a 
suit instituted by tho plaintiff independently 
of tho Act. No appeal lies to the Privy 
Council from a High Court decision on appeal 
under this Act, for such a decision is an 
ultimate arbitration: Special Officer Sal- 
sette Building Sites v. Hossabhai Bezonji, 
37 B. 50 (1912). 



106 


THE CODE OF ('iVlL ITIOC'EDUKE. 


J'AR'l' 1. 
Sec. ]4. 


errors in a dccrcio, a Hiiit,(l) nor is an applicaiioii for reA'iew.(2) JVliscollancous 
c/ivil proceedings will be a suit when they arc treated as a suit by tlu^ Legisla- 
ture. (3) In a proceeding upon an application for probate, tbe only question 
to be determined is whether the will is true or not. It is not the province of 
the Court to determine any question of title with reference to the property 
covered by the will. (4) In the last-mentioned case the Court further observed ; 

“ And it is noteworthy that a proceeding under the Probate and Administration 
Act is not a suit properly so called, but takes the form of a suit according to the 
])rovisions of the Civil Pi’oceduxe Code (see sect. 83). That being so, we do not 
see how the judgment of the Allahabad High Court could be regarded as con- 
cluding the ])laintiff as to the title to the estate either under sect. 13 of the 
Civil Procedures Code or under the general juinciples of res judicata/^ But in 
a rechiit Full Bench decision of the Bombay High Court where in a contentious 
])rocceding for Probate a will had been held not proved and Probate refused, and 
the widow then brought a suit for recovery of the ju'operty of the deceased from 
the defendants, who held it as executors under that will, it was held that since 
ci)ntentioiis proceedings for Pj’obate must take the form (as nearly as possible) 
of a suit, they constitute a suit within the meaning of this section, and therefoi’c 
the Probate judgment operated as res judicaia.(h) In considering upon tlu‘ 
(■|ueslaon of competem^y whether the word “suit” should be construed us iji- 
cluding an apj)eal, it is held that the powers of the Court in which tin*, suit was 
instituted must be looked at, and not those of the Court by which the suit was 
decided on a])peal.(G) The draft Bill made the section applicable to a suit “ or 
other 'proceedinfj ; ” but this suggestion has not been adopted. As to this, the 
Special Committee in their report say, “ The Committee recognized that a 
proceeding docs not come within the language of that section. l)ut they think 
it better not to deal with this point in express terms, lor the reason *' 
that the applicability of the doctrine of res judicata to certain proceedings is 
not open to doubt ; and they foresee that any express referimce to proceedings 
in a crystallised definition might only lead to difficulties (L. K. 11 I. A. 37 ; 
l.L. B. 29 C. 707).” 

As regards the question of the identity of the suit it has been held that 
where separate causes of action were joined in one suit, the suit as regards each 


(1) Laiigat Singh v. Janki Koor, 31) 

265 (1911) ; Langat v. Jaiiaki, 14 0. L. J. 
481 (1911). 

(2) Sriah Clmndi-a I’al Cliowdry v. Triginia 
Prasad Pal (niowdry, 40 C. 541 (1913); 
following (hilab Koor v. Padshah Bahadur, 
10 C. L. .1. 420 (1909). 

(3) llarsahai v. Maharaj Singh, 2 A. 21>4 

(IS79); Syud huam v. Haran Ohundcr, 14 
B. L. Jl. 408 (1875) ; Smith v. Secretary of 
State, 3 ('. 340 (1878) ; Aeha Mian v. Jhirga 
Churn, 25 140 (1898). 

(4) Aruii Moyi Dasi v. Mohendra Nath 
Wadadar, 20 C. 888, 895 (1893). As to tho 
Succession Ccrtilicatc Act, see Mancharam r. 


Kalidas, 19 B. 821 (1894) ; and see as to 
Probate proceedings, Kurrutulain v. Nuzbut- 
ud Dowla, 33 'a 110, 127 (190b) ; and see 
Lalit V. Radharanian, 13 C. L. J. 547, 
552 (1911) ; 15 C. W. N. 1021 ; dislinguishing 
Raninaiidim v, Sheoparsan, 11 0. L. J. 623 
(1910). 

(5) Kalyaiiehand T.alchand v. Sitahui, 
38 H. 309, F. B. (19 J 3). Cf. Ihunani Debi 
7 ;. Kumud Bandhn, 14 (’. W. N. 924 (1010). 
Judgments ndusing Probate arc as much 
judgments in rem as those granting it. 

(0) Maluhhai v. Sursangji, 30 B. 220 
(1904). 
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p. — 

cause of action was a separate suit.. So if a suit for tlie recovery of one bond lias 
been dismissed, on the ground that the bond was not repaid, the decision would 
be res judicata so far as the claim for that bond is concerned in a subsequent 
suit brought for the recovery of that and other bonds on the ground of the same 
repayment. (1) 

As regards appeals, vide ante, p. 35, note to sect. 2, suh voc., “ Decree.'’ 

It was sometimes held, before 1892, and was enacted in that year by an 
addition to sect. G47 (now sect. 141), that execution proceedings are not miscel- 
laneous proceedings but proceedings in suits. But though the word “ suit ” 
includes all proceedings in execution of the decree passed in the suit, the section 
does not apply where the proceedings, both earlier and subsequent, are in the 
same suit. For the section requires that the matter should have been in issue 
in another separate suit, and each S(‘parate appli(*ation for execution of a decree 
in a suit is not a separate suit.(2) But though in such a case lliis section will 
not apply, a ; rior decision in the same suit may have binding force, depending 
not upon this section but upon general principles of law, otherwise there would 
be no end to litigation. So in the last-mentioned case, which was reversed on 
appeal to the Privy Council, Ihe latter held that though the matter decided 
was not decided in a former suit but in a proceeding, of which the ap]dication 
in which the orders reversed by the High Court Avere made was merely a con- 
tinuation, yet it was as binding upon the parties and those claiming under 
them as an interlocutory judgment in a suit is binding uixm the parties in every 
proceeding in that suit, or as a final judgment in a suit, is binding upon them in 
carrying the judgment into execution. It could not, in short, be held that 
because the prior order was made in the same suit, what it decided remained 
oj)en to contest afterwards between the ])ai'ties, although if it had been made in 
liiiiothcr suit it would have been final under the former sect. 13.(3) As a fact, 
the bar in such cases is due to the principle which has been designated th (5 
''judgment of the casef (4) the principle which is distinct fi'oin res judicata but 
which in the absence of any s])ecific name has sometimes been spoken of as 
res 'judimta as falling within the literal signification of that expression, under 
which a decision in a prior stage of tlui same civil suit or proceeding operates 
as a bar to a fresh decision on the same point in the subsequent stages of the 
same suit or proceeding. (5) Q’hus it has been held that though an ap])licalion 


(1) Shcoraj r. KaHhinatb, 7 A. 202 (1884), 

(2) -Rup K%ari v. Rainkirpai 8kukul, 3 A. 
J41, 142, 143, E. B. (1880). 

(3) S. r. ill a])poal, (I A. 2(19 (1883). Soo 
Mungal Pi'Dshad Dichit v. Grija Kant Ijahiii, 
8 (1. 01 (1881). In B(‘hari Lai v. Majid Ali 
(1897), A. W. N. 29, th(' (\uirt observed that 

s. 1,1 of the (‘ode, of course in terms, docs 
not apply to a case of tliis kind, but as has 
been pointed out by their Lordships of the 
Privy (Jouncil in the case of Ram Kiipal v. 
Rupkuari, the princiiile of res judicata applies 
to prevent jiarties raising a second time in the 
same suit, or in the same execution proceed- 


ings, an issue which, in that suit or in tlio 
execution procoeding-s in the suit, had been 
XX’cviously detormim'd.'’ As, however, is 
pointed out, fost^ the princijilo is really a 
diflerent one from ics judicata, though soim^- 
times sxiokc'n of by that nam<'. See Gulab 
Koori’. Badshali Bahadui’, 13 G. W. N. 1197 
(1909). 

(4) lliikni (.‘hand, C. •*. ('. iJ(j. 

(6) See Ram Narain v. Pa*. »*8war Narain, 
26 C, 39 (1897) [decision refusing an applica- 
tion to file an appeal ; ai)plication to anoth(‘r 
Division Bonch barred] ; Secretary of State r. 
Vvdia Pillai. 17 M. 193 (1893) rremand; 
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for timendinent of a decree (under sect. 152) is not a suit within the meaning of 
these sections, yet (when it has been disposed of) a subsequent application will 
be barred upon general principles of Law.(l) Ees judicata, on the other hand, 
applies to cases in which the decision was made^ or the point decided arose, in 
another suit or in proceedings taken in execution of a decree in another suit. 
Where there is a trial of a suit, and a point has been decided in an execution 
pi'ocoeding in a former suit, or vice versa, then the rule of res judicata may apply. (2) 
It is, however, to be noted, that it has been said (3) that it is only certain descrip- 
1 ions of orders passed in the course of the execution of a decree that have operation 
by way of res judicata, and not every order passed in execution. There will in 
some cases not be res judicata, as all its conditions may not have been fulfilled.(4) 
lies judicata will not apply when the decree, with regard to which a question 
arises, is i*eally difierent from that with reference to which it had arisen before, 


appeal after] ; Ballabh Shanker v. Narain 
Singh, A. 173 (1880) [ord(5r by appellate 
Cijurt on appliuation for execution]. In this 
country the principle has been most usually 
acted upon in execution proceedings, vwifeawk’, 
and SCO Baiii Ram v. Nanhu Mai, 1 1 1, A. 181 
(1884) ; Randoy Karim V. Romesh Chundcr, 1) 
('. ()5 (1882) ; Futtoh Narain Chandrabali, 
20 551 (1892) ; Budan v, Rainchandra, 11 

B. 539 (1887) ; Chathappan v. Pyder, 15 M. 
403 (1891) j Vonkatanarasiinhah v. Papam- 
mah, 19 M. 54 (1895) ; Sher Singh Doya 
Ram, 13 A. 504 (1891); Basudev Narain 
Singh V. Scelojy Singh, 14 (!. 040 (1887); 
llafiziiddin v. Abdul Aziz, 20 Ct 755 (1893) ; 
Kishaii Sahai v, Aladad Klian, 14 A. 04 
(1891); Jogcndro Bhuttacharya v. Hiranya 
Kumar, 2 (J. L. J. 499 (1904) ; Nabi Muham- 
mad r. Jwala, 27 A. 148 (1904); Hukm 
Chand, C. P. C. 1 17-119, and jmt, p. 149; 
(jrulab Kocr v. Badahah Bahadur, 13 

C. W. N. 1197 (1909). 

(J) Uiiigat V, Janaki, 14 C. L. J. 481 
(1911). 

(2) In Manjunath v. Venkatcah, 0 B. 54, 00, 
01 (1881), the Court considered that the A. 
H. C. in Kupkuari r. Ramkirpal, 3 A. 141 
(1880), had put too narrow a construction 
on the word “suit” in excluding execution 
procov'dings. In Dinkar Ballal v. Hari 
Shirdliar,^14 B. 200, 209 (1889), 8eott, J., 
Maid ; “ Moreover the previous proceeding 
was not an independent suit, but a proceed- 
ing in execution ; and although a decision in 
sutih a procooding is binding in subsequent 
proceedings in the same suit, it is a matter 
(»f doubt whether they affect claims in inde- 
pendent suits.” The learned Judge, how- 


ever, stated that it was under the circum- 
stances not necessary to examine that 
question. Jardine, J., appears to have held 
that an order in execution proceedings in 
one suit could not bo res judicata in anotht'r 
suit, though tiu‘. decision in the case turned 
upon another point. There can, howovei*, 
it is submitted, be no room for contention 
after the amendment of s. 647 in 1892, with 
'respect to execution proceedings, aqd that 
there will be res judicata p^vided the con- 
ditions of that rule have been fulfilled, which 
may often be not the ease having regard 
to the nature of the order passed in execution 
proceedings in the former suit. Hoe cases in 
following notciB. 

(3) Gourmani i\ Jagut Chandra Audliikari, 
17 C. 57, 63 (1889). 

(4) Ho in Abedoouissa v. Ameoroonissa, 4 
1. A. 66 (1876), the Court in the prior suit 
was held incompetent to try the particular 
issue; in Dinkar v. Hari, 14 B. 206 (1889), 
the subject-matter was held not to be the 
same, and that the eonclusiveness given to 
s. 283 of the last (lode exists only as regards 
the particular^. property in dispute. Ho also 
the decisions in Gourmani v. Jagut Cliandra, 
17(^57(1889) ; Ram Lai t;. Narain, 12 A. 639 
(1890); Sheik Budan v. Ram Chandra, 11 
B. 537 (1887), turned on the point decided not 
having been adjudicated upon in the former 
execution proceedings, the objection in the 
(Jalcutta case having been raised by the 
judgment-debtor not in his character as such 
under the decree but in a different character. 
Heo Ashfag r. Gauri, P. C., 33 A. 264, 
271 (1911). And see 'post. 
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as tlie matter in issue in tlie two oases will be different. So a deoree directing 
periodical payments has for its purpose been deemed to be a separate 
decree in regard to each of such payment8.{l) And a decree confirmed 
in appeal has also been deemed to be different from what it was befoie 
the confirmation : and a dismissal of an application for tlie execution of the 
original decree has been held to be no bar to an application for execution of the 
appellate decree. (2) 

“ Issue.” — The principle of resjudicMa applies both to the trial of suits and 
the trial of issues. A suit ends in a dismissal, or a decree in whole or in part. 
An issue ends in a finding, and the rule contained in the section enacts that 
not only is a suit which has once been tried and determined not again main- 
tainable, but an issue which has once been directly and substanlially raised 
and decided cannot be litigated a second time : the principle upon which the 
rule is based applying equally to issues as to suits.(3) 

The first clause of the section is not well constructed. It would be clearer 
if ih ran, “ No Court shall try any issue which, or any suit in which, the matter 
directly and substantially in *18806 lias been," etc. (4) The trial of a subse- 
quent suit will be barred only if the matt<T is directly and substantially 
in issue in it (ride ante, first paragraph). Aii issue is said to aris(‘ “ wlnm a 
jiroposition of law or fact, which a plaintiff imisl alh‘ge in order to show a right 
to sue, is afiirmed by the one party and denied by the other." And see Ex]>hina- 
tions ITL and TV.(r)) 

There is nothing ‘in the Code to re.strict the application of the rule of res 
jadleata to issues of fact as distinct from issues of law. In the original drafl. 
Hill it was proposed to allirni ihe view i.hat a pure finding of law might operale 
as res judicata, but to limit the operal.ion of the principle to adjudications on 
*the nv.rits, with a view to excluding, for instance, dismissals on a pre- 
liminary question of jurisdiction. Apparently it was considered that this was 
a matter which should be left to I he (hmrts to determine. It has been said that 
a point of law can never be res judiea{a.(('t) But it, is submitted Ihai the rule 
thus broadly stated is not sound. It is difficult, howevcu’, to reconcile tin* 
decisions on the point. 

The principle of res judieut a does not de])end for its application upon the 
question whether the decision wliitdi is to be used as a bar wjis a right decision 
or a wrong decision in law or in facts, and it is immaterial whether the deciee 
set up as a bar was rightly or wrongly passed in law or in fact. (7) It is obvious 
that if thos were not a# there would be no finality, for in all cases the 


(1) Kuppu Amraal v. Saminatha Ayyar, 18 
M. 482 (1894). 

(2) Sakhal Chand v. Volchand, 18 B. 203 
{ 1 893) ; Muhammad Sulaiman v. Muhammad 
Yar Khan, 11 A. 267 (1888). See Harkant 
Sen iJ. Biraj Mohan Roy, 23 C. 876 (1896) ; 
Nanchand v. Vithu, 19 B. 268 (1894). 

(3) Jamaitunnissa v. Lutfunnissa, 7 A. 616 
(1886) ; Tirhhuwan r. Rameshar, 28 A. 727, 
740 ( 1 906). See Hukm ( -hand, Res Ju dicata, 


7, 14, and ante. 

(4) Hukm Chand, C. P. C. 112. 

(6) 0. XIV. rr. 1, 2, 

(6) Chamanlal v. Bapiibhai, 22 B. 660 
(1897). 

(7) Bchari Lai v. Majid Ali, 24 A. 138 
(1901) ; Sham I^al v. Ghasita, 23 A. 459. 460 
(1901); Phundo e. Jangi Nath, 15 A. 327 
(1893) ; SCO Nathu Ram 7\*Kalyan Daa, 1 A. 
L. J. 217 (1904). 
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prnvioiiR miglil l)o diallengod for error. Tlie force of res judicata 

atta(^hing l.o n, diu^ision by a C(mrt on an issue of law will not be affected, even 
if the decision is subseqmuitly disapproved by a Full Bench of the High Court 
to which that Court is subordinate.(l) Wliero the question is one not purely 
of law, ]>ut of mixed law and fact, there will be res judicata. In sucli case the 
law has been applied to a particular state of facts, and if these facts come again 
in issue in another suit, the judgment on these facts, whether it rightly or wrongly 
applies the law, is res ja(Ucata.{2) So where in a previous suit a particular 
ati})ulation, contained in a pari,icula.r kabuliat, had been held to be valid as 
between the parties, it was held not open to the Court subsequently to try the 
issue, whether that particular stipulation was valid or not, the question being a 
mixed question (d law and fact, and whether the previous decision was or was not 
err(meous.(3) It has been recently held that though where the question is one of 
huv the judgment, is res judknia where the ])arties seek to litigate again on the 
Hiiinc caus(‘ of action, yet where the dispute relates to matt(‘rs which had formed 
a su])sidiary coi\sideration in the former suit, though the causes of actiou in the 
suit.s may be different, the application of this principle is liTuited to matters 
distinctly put in issue and det(‘rmined in the former suit and to questions of 
fact or mixed questions of fact and law. (4) Tlie Madras High (hurt has held that 
a Court is ])recluded from inquiry into the soundness of the law of the previous 
decision in respect of the precise subject-matter or immediate purpose of that 
suit; but that ju’ovidcd the decision in th(‘ hitter suit does not in any way 
question the correctness of the former decree or in any way affect, its operation, 
an crronc'ous decision on a question of law in a previous suit, is no bar.(r)) Thc^ 
opc^ration of a decree as res judicata, so far at any rate as the subject-matter 
of a direct adjudication cont,ained in the decree is concerned, can in no way 
l)e affected, in the absence of fraud or collusion, by the fact that the suit was 
the ri^sult of a. mistake of h‘uv, or t.hat t-he decree proceeded on such mistake. 
The remedv, if any, in such a case can only be by way of review, and not. by 
s(*para,te suit- for relief on the ground of mistake. (6) 

As r(\gards a question of pure, law, it has been said that anomalous 


(1) (Jomi Kf)or r. Audli Koor, 10 D. 1087 
(1884) I dist, in A1iinnnn('ss<a v. Shaina (haraii 
Ray, 32 C. 748 ( I80r))| ; h. c., 9 C. W. N. 4«(i ; 
Namappa Chetti r. Chedain Imran (Miotti, 21 
M. 18, 25 (1897). 

(2) Kai Churn Chose v, Kumud Mohan 
Eiitta, 1 D. W. N. 087 ( 1 897). The head-note 
do(‘s not correctly rc’present the decision, in 
which no judgment is given as to what would 
hapj)en in the case of an issue of pure law. 
See -post and Bishnu Priya v. Bhalii Sundari, 
28 (t 318, 322, 323 (1900). 

(3) Bhishnu Priya v. Bhalu Sundari, 28 0. 
318 (1900). 

(4) Bai] Nath r. Pudinanund, 16 C. W. N. 
021 (1912); Aghorc v. Kainini, 11 D. L. J. 
401 (1909); Piirfia r. Rasik, 13 D. L. J. 
119(1910). 


(5) Mangalathammal v. Narayanswami, 30 
M. 401 (1907) ; Gopii v. Rami Royar, 28 M. 
r,17 (1905) ; Venku r. Mahalinga, 1 1 M. 393, 
395, 390 (1888), following Parthasarathi 
Ayyangar v. Dhinna Krishna, 5 M. 304 (1882), 
latter case disji. in Chathappan^y. Pydel, 15 
M. 403 (1891), as it was the same decree which 
was under execution though property 
attached was different ; and also in Koy- 
yanna v. Doosy, 29 M. 225 (1905). In 
Vishnu V, Rainling, 3 BoiurL. R. 450 (1901) ; 
H. c., 2(> B. 25 (1901), Pulton, J., referred to 
the second case with approval, but the judg- 
ment of Dliandavarkar, .1., proceeded on the 
ground that the point in issue had not been 
previously decided. 

(6) Kaveri Ammal v. Rastro Ramier, 20 M, 
104, 109 (1902). 
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results niii;1it arise if an erroneous decision on a. })ure question of law in a previous 
suit is held to operate as res judicata in a subsequent suit relating to 
a different subject-matter, for an erroneous decision might have the ellect- of 
altering the law applicable as between the parties. Though the language of 
this section may perhaps make it ap])ly to such a case, it is very doubtful wheth(‘r 
it was intended lo have such application. (1) It has been submitted that the 
facts d(‘cided in the first suit' cannot be disputed, and for the purpose of the 
conclusivencss of those facets, but no further, tlie law ajqdied must lie accejded. 
Thus, if a deiuT.e in a suit to deeJare a mortgage invalid proceed ujion ihe 
constil.ntionality of a statute, the parties afterwards cannot deny the validity 
(d the statute in question, when the mortgagee attmnpts to foreclose. It 
c.ould hardly be true that they (^ould not raise the question again in a suit upon 
a difF(U‘en1. sul)jec,t-matter.(2) A previous construction of law between the 
])n,rties, it has been held, (3) ought not to be followed after that law has been 
rephiced by another. So a decision upon a point of limitation givtui when either 
Act XT A. of 1850 or Act IX. of 1871 was in force, and which was subsequenily 
h('ld to b(^ erroneous, was also held not to be rca judicata in a suit which was 
brouglit when the present Liigitation Act was in force. (4) In a r(‘(;ent case 
in the (-alcutta High Court wher<‘, after the ju’eliniinary decree in a mortgage 
and Indore fh(‘ final decree, the (hota Nagpur Tenancy Act. was extended to th(^ 
dis(.ri(d in which the ])roperty wjis situate, it was Indd that the sale was forbidden 
])y that. Ac(. and the judgment-debtor was not estopped from Ininging this t o the 
notice of the (h)urt (.5) 

The matter directly and substantially in issue in the second suit 
or issue must be the same matter which was directly and sub- 
stantially in issue in a former suit. — The former judgment is eom lusive 
onl V upon t lu' same* mat.t.er.(()) Where eausos of aetion are different, the ])rincij)le 

(1) J?ai Cliiirn (those' v. Kinnud JVlohaii Jfuntrr v. yt-owart, ‘1 l)(‘ (i. E. & . 1 . J(iS ; 

Dnt.ta, 1 W. N. (i87, (i!K) ( i*S07), yjD- Ihincr- (trogory v. Moles worth. ,*{ Atkyns, 020 ; 

.1., and S('i' remarks of same learned Srimut, Raja Mt)oLoo Vijaya v. Kataina 
Judge in Jiislinu I’riya v. Biialu Snndaii, 2S Nateldar, li M. f. A. 50; 10 AV. K., C., 

( '. JIS, 322, tW.*! (lO(K)) ; Imt see y>cr Beaman, 1 (1800); Khugowlio Singh r. ITosseiu Bux 
J., in Waman ?\ Jlari, 31 B. 128, 137 (1000). Khan, 7 B. L. R, 073 ; 15 W. 11., P. 0., 30 

(2) Bigelow, Estojjpel, 100, and SCO Hukm (J871) [see as to tliis latter ease Uuri 

Ohand, Kes. Jud. 29 32. Sunker Mookerjec v. Mooktara ; Patro, 

(3) Chaman Lai v. Bapubhai, 22 B. 009 15 B. L. R. 238, 240 (1875)J ; Uinatara Lebi 

(1891)- V. Krishna Kamiiii Dasi, 2 B. L. K. 102 ; 

(4) II). ; bu^ see Namappa V. ®hidaml)aran, 10 W. R. 426 (1868) [conrnmed by P. C., 11 

21 M. 18, at p. 25 (1897), in which it was said B. L. R. 158 ; 18 W. R. 103 (1872) ; followed 
that “ a c/iatiffc in the law or difforent inter- in Brojo Lall Roy v. Khetor Nath Mitter, 12 
])rctation of it cannot operate to re-open W. R. 55 (1809) ; Sib Shunkur Ncogliy v. 
matters, which had previously become res Huro Sooudurco ftooptii, 13 W. R. 209 
judicata," (1870); Dadsar Biboo v. Sakir Burkundaz, 

(5) Lakshmi Bibi Knjraiii v. Atal Bihary 15 W. R. 108 (1871); Thomas M. Pigou v. 

Aldar, 40 C. 634 (1913). Syed Mohamad Aboo Syed, 3 C. L. R. 253 

(0) See Duchess of Kingston’s case, 2 Sm. (1878) ; Dinomoyi Debia Chowdhrain v. 
L. (!,, 9th ed., 812 ; Outram r. Morewood, 3 Anungo Moyi, 4 0. L. R. 599 (1879“)]; 
East, 340 ; Barrs v. Jackson, J Y. & 685 ; Soorjomonee Dayeo v, Su^danund Moha- 

llcnderson v, Henderson, 3 Marc, 116; ]^)atter, 12 B. L. R. 304; 20 W. R. 377 
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(loos not apply.(l) But where they are substantially the same the principle 
applies, (iveu though their forms or the frames of the reliefs are different.(2) 
It is not necessary to show that the subji^ct-matter of the former suit was the 
same u,s tliat of the subsequent suit, but that the question, the trial of which is 
sought to be barred, was cUrectly and substantially in issue in the former suit. (3) 
No precise rule of general applicability can be laid down for the solution of the 
([uestion whether the same matter was directly and substantially in issue in the 
previous suit,(4) The question whether an issue has substantially been raised 
and decided is a matter of fact to be determined upon the circumstances of 


( 1 873) ; Krishna Bchary Roy v. Bunwari Lall 
Roy, ] (1 144 ; 25 W. R. 1 ; K R. 2 1. A. 283 
(1875), and in the High Court, 19 W. R. 63 ; 
Niamut Khan ?>. I’hadu Buldia, 6 G. 819 ; 7 
( \ L. R. 227 ( I SSO) ( butsce Run Bahadur Singh 
V. Ijijoho Koor, 11 (!. 301 (1884); Doorga 
Pershad Singh v. Doorga Konwari. 4 (t 190 ; 
K. R. 5 1. A.^ 149 (1878), and before tlui Higli 
Court, 20 VV. R. 154] ; (1873) Field, Rv. 237 ; 
CasperH/, Estoppel, 379 401 

(1) Haji Noor Mahomed o. Maeleo<l, 9 
Horn. L. H. 274 (1907). 

(2) Naganada Ivri.shn.amur.ri, 34 M. 97 
(1910). 

(3) Selanath v. liaaud«4), 2 (’. T>. J. 540 
(1900); as t-o the nee<‘Ksity for tlu* loint 
having bemi in issue in the former suit, set' 
Malhi Kunwar v. Imam ud-din, 27 A. 59, 61 
(1904). 

(4) Pield, Ev. 237 ; the (Vide of (!ivil Pio- 
eediiro of 1859 enaetod thus: ‘‘The (!ivil 
Courts shall not taki' eognizanee of any .suit 
l>rought on a rattsr of action wliieh shall ha\M» 
been heard and determined by a ('-ourt id 
eom])etent jurisdieiitm, in a former suit 
))(‘tw<‘eii the same ]mrties or bi'tweeu partie.s 
under whom they claim ” (Act VHIf. of 185!b 
H. 2). The meaning of the term “ cause of 
action ” has been the subject of difference 
of opinion in India as well as in England 
[Allhusen v. Malgarojo, L. R. 8 Q. B. 340 ; 
Cherry v. Thompson, L. R. 7 Q. B. 573 ; 
Jackson v. Spittlla, L. R. 5 C. P. 542 ; Dur- 
ham V. Spence, L. R. 6 Ex. 46; Vaughan 
V. Weldon, L. R, 10 C. P. 48; De Souza 

Coles, 3 M. H. C. R. 284 (1868) ; Harjiban 
Das r. Bhagwan Das, 7 B. L. R. 102, 109 
(1871); Baboo Mohan Lai Bhaya Gya v. 
Uchman Lai, 5 B. L. R. 663, 674, 675 
(1870); 14 W. R. 73; Chunder Coomar 
Mundal r. Munnee Khanum, 11 B. L. R. 
434, 442 ; Laljeo Tiall r. Hardey Narain, 9 


C. 105 (1882) ; Muhammad Abdul Kadir, 
V. Tho East Indian Railway Company, 1 M. 
375 (1878) ; Salima Bibi v. Sheikh Muham- 
mad, 18 A. 131 (1895), soo Field, Ev. 203 «.], 
“ It was no doubt with a view to olueidating 
the subject that tho Legislature, in enaeting 
Act X. of 1877, discarded the term ‘ eauso of 
.action.' -Phti (juestion chi(4ly to bo consider'd 
is wlu'tlu'r tb(i matter decided in the previous 
suit was ill substance jwirt of the cause of 
action in the second suit, and th<^ matter 
cannot be said to havi' Ixs'ii determined in the 
})revk)us suit, unless it was ])ut in issiui and 
dit‘e( tly determined : " (\‘is])eiHZ, op. ell. 328 
land set' Bajah of Pittapur r. Sri Bajah Bow 
Bu(‘bi Sittaya Garu, L. R. 12 1. A. 1(1, 20 
( 188 l)j. The term cause of aet.iun ” is not 
used in tlu' yuesent section. It, however, 
<»eeurs in sonu' other sceiions — 20 ; (). IT. rr. 
2, 4, 3, II. The tx'iiii “ right to sue " has be<'n 
substituted in some stiotions— 1). XX ll. it. 
1-3. Tho ('xyw'ssion “ eausc* of action ” has 
be('i) frequently construed f»y the Privy 
Council [Soorjomonee Dayee v. »Suddanun<l 
Mtdiapatt(>r. 12 B. L. H. 1*5 ( 1 873) ; Krishna 
Ib'hari Roy e. Brojc'swari ChuwdhraiK's, L. R. 
2 ]. A. 285 (1875) ; Rajali of Pittapur r. Sri 
Rajah Row, supra; Rajah of Pittapur v. 
Sri Rajah Venkata Mahiy)ati Surya, li. R. 12 
I. A. 119 (1885) ; Moonshco Buzloor Ruheem 
V. Shumsoonissa Bogura, 11 M. I. A. 605 
( 1 807) ; Amanat Bibi v. Tmdad H uFiain, L. R. 
15 T. A. Ill (1888) ; Mussamut (-hand Kour 
V. Partab Singh, L. R. 15 I. A. 157, 158 
(1888) ; soo Haji Hasans Ibrahim v. Man- 
charam Kaliandas, 3 B. 137 (1878) ; Sridhar 
Vinayak v. Narayan Valad Babaji, 11 B. H. 

R. 224 (1874) ; Caspersz, 323-325]. As 
to the meaning of the phrase “ same right to 
sue," see Ranchod Morar v. Bezanji Ediilji, 
20 B. 92 (1894). 
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each parficular case.(l) Tlie rule is tliat where a final decree is couched in gcjieiul 
terms, the extent to which it ought to be regarded as res judicata can only he 
determined by ascertaining what were the real matters of controversy in the 
cause.(2) The leading principles of res judicaia were thus enunciated by Sir 
AVilliam de Grey iry the Duchess of Kingston’s case.(3) “ From the variety of 
cases relative to judgments being given in evidence in civil suits, these two de- 
ductions seem to follow as generally true : first, that the judgment of a Court of 
concurrent jurisdiction, directly upon, the point, is, as a plea, a bai', or as evideiujc, 
conclusive, between the same parties, upon the same matter, directly in question 
in another Court; secondly, that the judgment of a Court of exclusive juiis- 
diction, directly upon the point, is, in like manner, conclusive upon the same 
matter, between the same parties, coming incidentally in question in aiiotlier 
Court, for a different purpose. But neither the judgment of a concuiTcnt or 
exclusive jurisdiction is evidence of any matter which came collaterally in 
question, though within their jurisdiction, nor of any matter inddenlally 
cognizable, nor of any matter to be inferred by argument from the judg- 
mcnt.”(4) Provided the immediate subject of the decision be not wilhdiawn 
from its o})eration so as to dcfiat the direct object of the decision, the parlies 
may litigate matters incidentally or collaterally in issue hetwet'U them foj* 
any other purpose as to which they may come iji question. TJie test applicabhj 
is whether tin; question decided in the previous suit was in siihslance part 
of the cause of action, or whether it was only ancillary to tlu'. main caust!.(r)) 
Tlie eases upon this branch of the rule of res judicaia may lie tlivided into two 
classe:. . (6) (a) The class of cases in wliich it has been hold that tlie matlcr 
directly and substantially in issue in the secojid suil, or Jii aji issue in such 
second suit, w’as, not directly and substantially, but collaterally or incidenlally, 

§ - 

• 

(1) Uirdhar Muuorda-a v. J)ayabhHi Kaia- 
liJiiii, S B. 174, m (1882), q^cr West, J. 

(2) Aniritcswai’i Dcbi r. Socretary oi 
•State for India in (’uuiidl, 24 V. ,W4 
(18117). 

{')) iSin. L. C., 0th ed,, 812 [the doctrine 
laid down in this case is applicable to cases 
tried umler the ('livil Procedure Code : Khn- 
gowlcc Sing V. Hosseiii Bux Kliaii, 7 B. L. R., 

P. P., (573 (187 1 ) |. The seetion is not a pre- 
eisc reproduction of the rule yi this ea.se, 
whiiteve]’ may have been the intention of the 
Legislaturt', and the (Vmrt’s duty is to con- 
strue the section as it stands : Prithi Sijigh 
V. Umad Sing, (i B. L. B. 08, 103 (1003); 
and in (loknl Mandar r. Pudrnunund Singh, 

29 i\ 707 (1002), the Privy Council jjointed 
out H. 13 goes beyond the law laid down in 
the Duchess of Kingston’s case. 

(4) Ib. ; Barrs Jackson, 1 Y. & C. C85 ; 

R. Hutchings, L. R. (5 Q. B. D. 300, 304. 

The rule, as laid down in the lirst two 
cases, has been fiequontly afiirmcd by the 


Indian (.’ourks in the terms (»f Sir W. de Urey's 
judgment in The Duchess of Kingston's caso 
IMii.ssamut ICduii c. Mussaniut Boehuii, 8 W. 
R. 175 (1807) ; Kaiihya Lall v. Radha Uliurii, 
B. L. It., Sup. Vol., (5(52 (1807); Mahima 
Cluindra C3iuekcrbutty r. Kajkumar (hueker- 
butty, 1 B. L. R., A. (!., 1 (1868) ; Ohundcr 
Uoomar Muiidnl w. Nunneo Khanuni, 1 1 B. L. 
it. 434, 444 (1873) ; (’ook v. Jadab Chandra 
Nandi, 2 B. L. R., 0. (I, 48 (18(58)], and in 
those of the judgment of Knight Bruce, 
in Barrs v. Jackson (Uoma Chum Butt v. 
Beckwith, 5 W. It., Act X., 3 (1866) ; Modho<» 
Ram Dey v. Boydonaih Doss, 0 W. R. 592 
(1868) ; Uooroo (.'hum Sircar r. Brija Nath 
Dhur, 24W. R. HI (1875)]. 

(5) Doorga Peiisad Singh r. Doorga Kon- 
waii, L. R. 5 J. A. 149, supia ; Barrs v. 
Jackson, 1 Y, & C. 685 ; Run Bahadur Singh 
V. Lucho Koer, 11 C. 301 (1884); Casporsz, 
384. 

(6) Eicld, Ev. 250-269. 
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in isHue in the previous suit ; (1) and (h) that class of cases in wliich the 
decision turned upon the identity of the matter, the matter in issue in the 
second suit, or in an issue in such suit being held (a) to be, (2) or (b) not to 


(1) yiiib Nath Chattovjoo v. Nuboo Ki«hou 
Chatterjoc, 21 W. R. 189 (1874) [“it may 
be that in that judgment there is a linding 
which may have some bearing ujicn that 
issue, or his judgment may contain observa- 
tions apjdicable to such an issue ; but he did 
not directly determine it. Any opinion 
which ho may have incidentally expressed 
caiiiKjt be considered a finding upon the issue 
so a.s to make his judgment in the former suit 
a determination of the cause of action in the 
pi'cscnt suit,’’ per (.buch, C.J.] ; Modhoo 
Ram Dcy v. Boydonath Doss, 9 W. R. 592 
(1858); Wussamut Edun v. Mussaraut 
Beciiun, 8 W. R. 175 (1807); Mohima 
Chaudra Chuckerbutty v, Rajkumar Chucker* 
butty, 1 B. L. R., A. C., 1 (1868) ; Raghu 
Ram Biswas r. Ram Chandra Dobay, B. L. 
R., !Sup. Vol., 34 (1863) ; W. K., F. B., 127 ; 
Chunder Cooinar Mundul v. Munnee Kba- 
luini, 11 B. L. R. 434 (1873) ; Run Bahadur 
Singh V. Lueho Koer, 1 1 C 301 (1884) ; L. R. 
12 X. A. 23 ; Nundo Lall Bhuttacharjee v. 
Bidhoo Mookhy Dcbec, 13 C. 17 (1880); 
Thakur Magundeo v. Thukur Mahadeo Singh, 
18 C. 647 (1891) ; Anusayabai v. Shakaram 
Pandiirang, 7 B. 464 (1883) ; Jamaitunissa 
(K Lutfunissa, 7 A. 600 (1885) ; Balak Tewari 
V. Kausil Misr, 4 A. 491 (1882) ; Moni Roy v. 
Mussainut Rajbun.'ico Koer, 25 W. R. 393 
(1876); Doorga Ram Paul v, Ivally Ki’isto 
l^aul, 3 C. L. R. 540 (1878) ; Jardine Skinner 

( o. v. Dwarka Nath (^huekerluitty, 14 W. 
R. 412 (1871); Caiigaraju v. Koiidireddi- 
swaiiii, 17 M. 106 (1893) [the decision of 
a question of title by a Revenue Court is 
merely incidental, and no bar to a fresh suit 
on title in a Civil Court ; see also Ashrafun- 
nissa v. Ali Ahmad, 20 A. 601 (1904) ; Rani 
Kishori r. Raja Ram, 26 A. 408 (1903)] ; 
Srihari Banerjeo v. Khitish Chundra Rai 
Bahadoor, 24 C. 509 (1897) ; Nitya Nunda 
Sarkar v. Ram Narain Das, 0 C. W. N. 66 
(1901) [Title — (piestion of — ^raised in rent 
suit|. 

(2) Pahlwan Singh v, Risal Singh, 4 A. 55 
(1881) ; Nirraan Singh v. Phulman Singh, 4 
A. 65 (1881) ; VVilaiti Bcgarn v. Noor Khan, 
5 A. 514 (1883) ; Jeu Lai Singh y. Sarfiiu, 11 


C. L. R. 483 (1882) ; Rakhal Doss Singh v. 
Sremutty Hoera Motee l)o.ss(;e, 22 W. R. 
282 (1874) ; Hurry Behari Bhugat v. Porgun 
Aliir, 19 C. 650 (1890) ; Bakshi v. Nizauiuddi, 
20 C. 505 (1892) [followed in Balaram 
Mondul V. Kartick Chandra Roy Chowdhuri, 
4 C. W. N. 165 (1899)1 ; Nobo Doorga Dossce 
y. Foyzbux Chowdhiy, 1 C. 202 (1875) ; 24 
W. R. 403 ; Molnma Chunder Mozoomdar v. 
Asradha Dassia, 15 B. L. R. 251 n. (1874) ; 
Mohesh Chunder Bundopadhya v. Joykissen 
Mookerjee, 11 B. L. R. 248 n. (1874) ; Cook 

V. Jadab Chandra Nandi, 2 B. L. R., 0. U, 48 
(1868); Muthumadera Naik r. Senatta Mu- 
thumdeVa Naik, 7 M. H. C. R. 160 (1872); 
Radhia v. Beni, 1 A. 560 (1878) ; The Rajah 
of Pittapur i\ Sri Rajah Row Biiehi Sittaya 
Caru, L. R. 12 I. A. 16 (1881); Abdoolhi 
Khan v. Sree Kunto Pershad llajrah, 15 W. 
R. 252 (1871) [set-off barred] ; Bussun Lall 
Shookul Chiindee Dass, 4 C. 686 (187{)); 
Gopal Chandra Roy v. Nobiii Chandra 
Bhandari, 3 B. L. R. App. 31 (1869) ; Sheoraj 
Rai y. Kashi Nath, 7 A. 247 (1884) ; Dovrav 
Krishna y. Halambhai, 1 B. 87 (1876). A 
decision as to the validity or otheiwiso of a 
document, where the question has been pro- 
perly in issue and determined, is binding 
upon the i>arties or other representatives in 
subsequent litigation [Srimut Rajah Mootoo 
Vijaya v. Katama Natchhir, 10 W. R., P. 
C, 1; Giinga Karn Sadhoukhan v. Paiieh 
(Jowree, 25 W. R. 366 (1876) ; Rally Persad 
Scin %\ Moh(;sh Chunder, 1 Hay, 430 (1862) ; 
Mir Fursuiid Ali v. Mussainut Jaffree, 5 N. 

W. P. 118 (1873) ; Dhundi y. Ram Lai, 7 N. 
W. P. 149 ([875)]; Ai unach/;.la v. Pancha- 
nadam, 8 M. 348 (1885) ; Krishna Behari Roy 
V. Brojeswari Chowdranee, L. R, 2 I. A. 
283 ; 1 C. 144 (1875) ; Nuffur Chunder Paul 
Chowdhry v. Luckeo Mooneo Dabeo, 9 W. R. 
300 (1868) ; Bussun Lall ^lookul v. Chundco 
Dass, 4 C. 686 (1879) ; Belcliambcrs v. Ashoo- 
tosh Dhur, 7 C. L. R. 308 (1880) ; Muttu 
Samarawuri Chetti v. Shanmuga Chetti, 5 M. 
47 (1881) ; Rajah of Pittapur v. Buebi 
Sittayya, 8 M. 219 (1884) ; L. R. 12 I. A. 16 ; 
Venkatadri Appa Rau v. Peda Venkayamma, 
10 M. 15 (1886) ; Ram Chunder Singh v. 



I. 

Sec. 14. 


SUITS IN GENEIUL. 


115 


be,(l) tlic fiuiiie Jiiiittcr which was directly and substantially in issue in the 
lirst suit. This section does not enact that no property comprised in a suit 
which is dismissed shall be tlie subject of further litigation between tlu‘. 


iVladlio Kumad, 12 (J. a 84 (1885) ; L. K. 12 
1. A. 188 ; Vishnu (!hintaman v. Balaji Bin 
llaghuji, 12 B. 352 (1887 ) ; Radhamadhub 
Holdar v. Alonohur Alukerji, 15 C. 756 (1 888) ; 
L. R. 15 I. A. 97 ; Triloki Nhth Singh v. 
Roi’tab Narain Singh, 15 C. 808 (1888 ) ; L. R.' 
15 I. A. 113 ; Kamini Debi v. Asutosh Mu- 
lojrji, 16 r. 103 (1888) ; L. R. 15 1. A. 139; 
Ananta Balacharya r. Damodhar Makund, 
13 B. 25 (1888) ; Balkiahan v. Kishan Lai, 11 
A. 148 (1888) ; Uopi Nath Chobey v. Bhugwat 
Perahad, 10 C. 697 (1884) ; ace Cliliaganlal r. 
Bapii Bhai, 5 B. 68 ( 1880) ; Dulabh Vahuji v. 
Banaidharrai, 9 B. Ill (1884); Uakhyani 
Dehea r. Dolegobind Chowdiy, 21 C. 430 
(1893) ; (Jiiruvayya r. Viidayappa, 18 M. 26 
(1894) [an order under a. 258 of the Civ. Pr. 
Cock' ia appealablo under a. 244 ; no aei)arato 
Huit lies, aince tins cpication ia m judicata ^ 
bct\veen tho parties] ; Rai Churn Ghose v. 
Kuuiud Alolian Dutt Chowdhuiy, 2 C. W. N. 
297, 290 ’» s. c., 25 C, 571 ; Nainappa 
Chetty r. Chidambaran Chetti, 21 Al. 18 
(1897) ; Kriahnan Nambiar v. Kannan, 21 M. 
8 ( 1897) ; Chundeo Prasad v, Mohendro Singh, 
A. 5, J2 (1900); Fazlar Rahman Chow- 
dhry v. Raj (3mnder Sen, 5 C. W. N. 234 
( 1900) ; distinguishing Ismail Ariff i\ 

Mahomed Goua, 20 C. 831; Ram Saran v. 
Chatar Singh, 23 A. 465 (1901) [suit for per- 
petual injunction; previous suit for same 
relief] ; Panga v. Nuimikutti, 24 Al. 275 
(1900) ; Chandi Prasad c. Maharaja Alohendi'a 
Singh, 24 A. 112 (P)01) ; Rampal Singh r. 
Ram Prasad, 27 A, 37 (1904); Sitanath v. 
Basudob, 2 C. L. J. 540 (IIKIO) ; Niadar Mai 
V. Raunak Husain, 29 A. 608 (j.907) ; s. c,, 
4 A. Ia J. 665 ; Alaganlal v. Lalchand, 9 
Bom. L. R. 259 (1907) ; Mariamnissa Bibi 
V. Joynab Bibi, 33 C. 1101 (1906), dissented 
from in Zaharia v. Dobia, 33 A. 51, F. B. 
(1910); SCO also Anant Das v. Udai Bhan, 
35 A. 187 (1913) ; and Hakhin Din v. 
Syed Ali, 33 A. 151 (1910) ; Trailokya 
Mohini v. Kali Prosanna Ghose, 11 C. W. N. 
380, 388 (1907). Cf. Chandra v. Pramatho, 
15 C. W. N. 930 (1911). 

(1) Ram Chunder Chowdhiy v, Kashce Mo- 
huii, 21 W. R. 57 (1874) ; Muni Roy v. Musst. 


Rajbunsee Kooer, 25 W. R. 393 (1876) ; Kali 
Krishna Tagore v. Tho Socretary of State for 
India in Council, 16 C. 173 (1888) ; L. R. 15 
I. A. 186 ; Moro Abaji r. Narayan Dhondbhat 
Pitre, 11 B. 355 (1886) ; Roy Hinkur Doyal 

V. Sheo Golab Singh, 22 W. R. 172 (1874) ; 
Sami Achari r. Somasundram Achari, 6 AI. 
119 (1882) ; aeo also Periandi v. Angappa, 7 
AI. 423 (1883) ; Karuthasami r. Juganatha, 8 
AI. 478 (1885) ; per aaLtra, Gan Savant Bal 
Savant v. Narayan Hliond Savant, 7 B. 407 
(1883); Alaloji v. Sagali, 13 B. 567 (1888) ; 
Anrudh Singh i\ Sheo Prasad, 4 A. 481 
(1882) ; and soc Kirty Chunder Aiittei’ r. 
Aiiath Nath Dey, 10 C. 97 (1883) ; 13 C. L. 
R. 249 ; Sridhar V^inayak v. Narayan A'alad 
Babaji, 11 B. H. C. R. 224 (1874) ; Girdliar 
Mauordas v. Hayabhai Kalabhai, 8 B. 174 
(1882) ; Nilo Ramchanch'a r. Govind BallaJ, 
10 B. 24 (1885) ; Bataram r. Ram Kristo, 9 

W. R. 594 (1868); Kadir Buksh v. Golam 
Ali Gomashtah, 9 W. Jt. 90 (1868) ; Khcda- 
roonissa Bibco r. Boodhee Biboc', 13 W. R. 
317 (1870) ; Sudduruddin Ahmed v. Bani 
Aladhub Roy Chowdhry, 15 C. 145 (1887) ; 
Baboo Gooroodas Roy v. Baboo Iluronath 
Roy, 7 W. R. 423 (1867) ; Aloro Balkrishna 
Mulo r. Shek Saheb Valad Budruddin 
Kanible, 5 B. H. C. R., A. C., 199 (1868); 
Baboo Mohan Lai Bahay Gyal v. Lachman 
Lai, 5 B. L. R. 663 (1870) ; Ramanugra 
Narain r. Mahasundur Kunwar, 12 B. L. R. 
433 (1873) ; Amir Zama v. Nathu Alai, 8 A. 
396 (1886); Roghoonath Mundul v. Juggub 
Bundhoo Bose, 7 A. 214 (1881) ; 8 C. L. R. 
393 ; Ekram Alundul Holodhur Pal, 3 C. 271 
(1878) ; Gopco Alohun Mozoomdar r. Hills, 3 
C. 789 (1878) ; Sadu v. Baiza, 4 B. 37 (1878) ; 
Lukshman Bada Naik v. Rarachandra Bada 
Naik, 5 B. 48 (1880) ; Konerrav v. Gun*av, 5 
B. 589 (1881) ; Kashiuath Alorsheth v. Rani- 
chandra Gopinath, 7 B. 408 (1883) ; Muttu 
Chetti r. Muttan Chetti, 4 M. 290 (1879) ; 
Ananda Raman Vathiar v. Paliyil Vittil Nanu 
Nayar, 5 AI. 9 (1882) [but seo Gopal Bas v. 
Gopinath Sircar, 12 C. L. R. 38 (1882)] ; 
Ratan Rai v. Hanuman Bas, 5 A. 118 (1882) ; 
Ahmad Hosscin Khan v. Nihal-ud-din Khan, 
9 C. 945 (1883) ; L. R. 10 I. A. 45 ; 13 C. L. 
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parties. (1) And au estoppel may be binding, notwithstanding tliat the suit 
which raises it relates to a different property. (2) The mere fact that a claim 
lias been included in a previous suit, without its having been directly and 
substantially put in issue and decided, does not, upon the dismissal of that 
suit, preclude a subsequent suit upon it.(3) But, on the other hand, the mere 
fact that an issue was not framed, will not prevent the operation of the rule 
of res judicata, provided that in substance the matter has been heard and deter- 
iiiiucd.(4) A decision may be by implication. (5) The fact that the reasoning 
upon wliicli the former judgment was based is equally applicable to the 
second suit, does not give the former judgment the force of res judicata in tlic 
second case.(()) But a matter in issue may be one of law as well as of fact ; 
and where a recurring liability is the subject of a claim, a previous judgment, 


iv. .*{30 ; (lobiud Cliundor Addya v. Afzal 
Kabbaiii, 0 420 (1882) ; 12 C. L. R. 29 ; 

Amanat Bibi v. lindad Hosaein, 15 C. 800 
(I88S); L. R. 15 1. A. lOU ; Fatmabai v. 
Aishabai, J3 R. 242 (1888); Chimiasami v. 
Hariliarabadra, 10 M. ^380 (1803); Nil 
Madhub Sirkar v. Brojo Nath Siiigha, 21 0. 
230 (1803) ; 'riio Zaniindai' of Pittapuram r. 
Tliu Propri(d-orH of tho JMutta of Kolanka, 2 
M. 23 (1878) ; L. R. 5 I. A. 200 ; 3 C. L. R. 
305 ; Vallabh Dhula c. Rama, 9 K H. C. R. 
05 (1872); Uobind Mohun Chucker butty v. 
Sherdf, 7 V. 109 (1881); Roghooiiath 
Mnmlul V. .luggiii Bundhoo Bose, 7 C. 214; 
Luckiiiarain Mitter l\ Khettra Pal Singh Roy, 
13 B. L. R. 140 (1873) ; Ishr Dat r. Har 
Narain La!, 3 A. 334 (1880) ; Umrao Lal y. 
Bdiari Singh, 3 A. 297 (1880); Fatmabai 
V. Aiishabai, 13 B. 242 (1888) ; Shcoraj Nun- 
dun Singh y. Raj Coomar, 24 W. R. 23 (1875) ; 
Shco Raj Rai i\ Kashi Nath, 7 A. 247 (1884) ; 
Kislioro Bun Mohunt v. Dwarkanalh Adhi- 
kari, 21 0. 784 (1894); 21 1. A. 89; Nil 
Madhub Sircar v. Brojo Natli Singha, 21 
0. 230 (1893) [rent suit]; (distinguished in 
Mano Mahammcd v. Dhani Mahamracd, 
17 C. L. J. 71 (1912)); Kesha vlal Girdliarlal 
V. Baiparvati, 18 B. 327 (1893) [restitution of 
conjugal rights] ; Kuppal Amal v. Saminatha 
Ayyart, 18 M. 482 (1894) ; Dwarkanath 
R(»y V. Ram Ohaiid Aich, 20 C. 428 (1899) ; 
s. c., 3 C. W. N. 200 ; Tepu Khan r. Rojoni 
Mohun Das, 2 C, W. N. 501 (1898) ; Balaram 
Mondul y. Kartick Chandar Roy Uhaudhuri, 
4 (\ W. N. 101 (1899); Chandi Prasad v, 
Mahondra Singh, 23 A. 5, 8 (1900) ; Tara Lal 
Singh V. Sarobur Singh, 4 C. W. N. 533 
(1899); Haranund Roy Chotlangia i\ Ram 
Copal t'hctlangia, 4 C. W. N. 429, 432 (1899) ; 


Uinosh Chunder Doy t’. Sharbessur ('hundcr, 
5 C. W. N. Ixx, 304 (1901) ; Venkatarama 
Ayyar v. Wmkata Subrahmaian, 24 M. 27» 
29 (1900) ; Dondh Bahadur Rai v. Tek Narain 
Rai, 21 A. 251 (1899) [dismissal of suit for 
redemption doc'S not operate as a decree fnr 
foreclosure] ; Sit.a Ram v, Madliu Lal, 24 
A. 44 (1901) [retlemption, .subsequent suit for, 
not barred] ; Nakta Ram r. I3iiranji Lal, 
32 A. 215(1910); contra, Vodapuratti v. 
Vallabh Valiya Raja, 25 M. 300 (1901); 
V^'craua Pillai i\ Muthukumar Asatg, 27 M. 
102 (1903); Bhikabhai y. Rai Bliuri, 27 B. 
418 (1903). See as to .suits for redemption 
notes to B. 9, ante ; Maharani Beni Pershad 
Koeri v. Raj Kumar Chowby, 0 W. N. 
589 (1902) ; Balaram tv Kartick, 4 0. W. N. 
101 (1899); Jotinclia Molum Tagore y. 
Shumbhu Chunder, 4 0. W. N. 43 (1897) 
[previous decision in suit for rent]; Abdul 
Majid y. Boida Nath Dhm’, 0 0. W. N. 3J4 
(1901); Balbhaddar Nath v. Ram Lal, 20 
A. 501 (1904) ; Mana Vikrama v. tTO[jalan 
Nair, 30 M. 203 (1900) ; Mahomed Ibraliim 
v. Shcilch Hamja, 35 B. 507 (1911). 

(1) Jagatjit Singh v. Sarabjit Singh, 19 0. 
159, 172 (1891) ; L. R. 18 1. A. at p. 176. 

(2) Rajah* of Pittapur v. S^ri Rajah Row 
Buchi Sittaya Garu, L. R. 12 I. A. 16 (1884). 

(3) Jagatjit Singh v. Sarabjit Singh, 19 0. 

159 ; L. R. 18 1. A. 166 (1891) ; Ram Charan 
Buhardur y. Roazuddin, 10 867 (1884). 

(4) Soorjemonec Dayco v. Suddanuud 
Mohapatter, 12 B. L. R. 304 (1873). 

(5) Pahlwan Singh v. Maharajah Moheshur 
Buksh Singh, 12 B. L. R. 391 (1872). 

(0) Chandi Prasad v. Maharaja Mahondra, 
13 A. 5 (1900). 
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dismissing the suit upon findings wliich fall short of going to the very root 
of the title upon which the claim rests, cannot operate as res judicata, but 
if sucli previous judgment docs negative the title itself, the plaintiff cannot 
re-agitate the same question of title by suing to obtain relief for a subsequent 
item of the obligaf *on.(l) The plaintiff cannot rc-agitate the same question 
of liability upon the pure and simple incident that the subject-matter of the 
latter suit is geographically distinct from the subject-matter of the previous 
suit, (2) or that the suits related to different years. (3) A decree which has been 
made without jurisdiction cannot work an estoppel by judgment. (4) Upon 
the question as to what may be looked to, in order to see wliat has been in issue 
in a previous suit, and what has been actually decided, the rule to be gathered 
from the case-law is (5) that, although the decree in a former suit operates as 
res judicata, the decree is to be construed with reference to the pleadings, (6) 
judgment,(7) and the record, (8) in older to see what was in issue; ami that 
ev(‘n the acts of the parties iinm<‘(liately after the decree are very important 
to fix the moaning of indefinite terms in it.(9) One of the criteria of the iden1;ity 
of two suits, in considering a plea of res judicata, is. to inquire whether the same 


(1) Sham Lai v. (tliasita, 23 A. 459 
(l(K)l); Dur^a Prasad v, Sm Sashibala, P. (i’ 

10 C. W. N. 003 (1911) (suit for raaiutenaiico 
on a JtriUipatra; s. c., 14 Bom. L. R. 177). 

(2) Oliaiidi Prasad v. Maharaja Maliondra 
Singh, 21 A. 112, JIO (1901). 

(3) I)^^a^ka Das v. Akhay Singh, 30 A. 470 
(1908). 

(4) Kalka Porsad v. Kanliaya Singh, 7 N. 
W, P. 99 (1875). 

(5) Seo Oaspersz, 380. 

(6) Guideo Singh v, Chandrikah, 6 C. L. J. 
on (1907) ; Lachman Singh r. Mohuii, 2 A. 
497 (1879) ; Robinson v. Dulip Singh, L. R. 

1 1 Ch. D. 78, 813 ; In re May, L. R. 25 Ch. D. 
230 ; Houston v. Marquis of Sligo, Ij. R. 29 
Oil. D, 448, 455 ; Edun v. Bcchun, 8 W. R. 
170 ; Jagatjit Singh v. Sarabjit Singh, 19 0. 
159, 172 ; L. R. 18 T. A. 165, 170 (1891). 

(7) Gurdeo Singh v. Chandrikah, supra ; 
Kali Krishna Tagore v. Secretary of State 
for India in Council, 16 C. 173,# 192, 193; 
L. R. 15 I. A. 180 (1888) [followed in Sri 
Raja Rao Lakshmi Kantaiyararai v. Sri 
Raja Inganti Raja Gopal Rao, 2 C. W. N. 
337 (1898) ; s. c., 21 M. 344] ; Magniram v, 
Medhi Hossain Khan, 31 C. 95 (1903); 
Houston V. Marquis of Shgo, supra ; In re. 
Bank of Hindustan, China, and Japan, L. R. 
9 (jh. App. 25 ; Dondh Bahadur Rai v. Tek 
Narain Rai, 21 A. 251, 258 (1899); Ram 
Bayal r. Madan Mohan Lall, 21 A. 425, 430 
(1899) ; Maqbul Fatima v. Lalta Ih'asad, 20 
A. 527 (1898) ; Edun v. Bcchun, supra 


[“ The matter conclusively adjudicated upon 
in a suit inter jxtrtea is generally to Ix^ souglit 
only by a comparison of tlu> }>laint- with (he 
judgment,” per Phear, J.] ; Lathman Singh 
V. Mohan, supra; Jagatjit Singh v, Sarbajit 
Singh, supra ; Mahadeo r. Vasudeo, 5 B. L. 
R. 737, 740 (1903) ; but if a decree is specific 
and at variance with the judgment, the state- 
ment in the decree is to prevail ; Indarjit 
Prasad v. Richha Rai, 15 A. 3 (1892) ; and 
see Avala v. Kuppu, 8 M. 77 (1884) ; Anusu- 
yabai v. Sakharam Pandurang, 7 B. 404 
(1883), though there may be cases where this 
is otherwise. See Ram Chuiider v. Kondo, 
22 A. 442 (1900); Ghelabhai v. Bai Javer, 
16 Bom. L. R. 1142 (1912); s. c., 37 B. 172. 

(8) Lachman Singh v. Mohan, supra [“ As 
to the decree itself, where it is ambiguous or 
imperfect as to any essential particular, it 
may be road with the judgment and record,” 
per Stuart, C. J. j ; but see as to the distinction 
between “ judgment ” and “ decree,” ib. 509, 
510 ; and Jamaitunissa v. Lutfunissa, 7 A. 
006 (1885). As to the interpretation of the 
decree by examination of the record, see 
Amritaawari Debi v. Secretary of State for 
India in Council, 24 C. 604, 519 (1897) ; one 
must look at the contentions of the parties : 
Dondh Bahadur Rai v. Tek Narain Rai, 21 
A. 251, 268 (1899). 

(9) Secretary of State for India in Council 
V. Durjibhoy Singh, L, 11. 19 1. A. 09, 74 
(1892). 



118 


THE CODE OF CIVIL PROCEDURE. 


Paht T. 
Skc. 14. 


o-videnoo would support thorn botli.(]) “At one time the test applied to 
diseover wlietluiv a finding was incidental or not, was the fact of its being embodied 
in, or excluded from, the decree, and many cases appear to have been 
expressly decided upon this ground. Two propositions, however, appear to 
be well settled : (a) that the decree itself is not the test of what is or is not 
res jwl leaf a, but that the question in each case is, What did the Court really 
d(‘(ude ? Rofi judicata, in other words, is matter of substance ; (2) (b) that 
where the decree of a Court is not based upon a finding, but is, in spite of it,(fi) 
such a finding, (ainnot work an estoppel. “’(4) A finding in a judgment 
in operate as res jiidicaia, the Court being a Court of jurisdiction competent 
to try the subsequent suit, must be material and necessary to support the 
precise and particular ground or grounds on which the decree, or some 
operaiavii j)art of it, was made, otherwise the finding must be considered 
either as superseded by the decree, or as entirely immaterial, or as no more 
t han incidental and subsidiary to the main question in the suit, although in 
the latter case the finding may have been necessary to the decision of the suit . 
A matter* cannot l)e said to be “ directly mu! suhstaniially in issvc” unless 
and until it is, or l)ecomes, material for tlH‘ decision of the suit to find as t(» 
it. (5) There is no such thing as constructive estoppel. The quest ion is not 
whether the juevioiis judgment was right, but whetiier it finally decided the 
iriatter in issue.(O) The fact that th(‘ reasoning upon which a former judg- 
ment was based was equally applicable to the second case, has been held (7) 
not to give the former judgment the force of res judicata in the second case. 
Th(i rejection of applications to set aside an ex jiartc decree under 0. }X,y. 13 
(fornnuly sect. 108), ]mt, and sale in execution thereof under 0. XXI. r. 89 
(formerly seel. 311). post, relate only to s])ecific matters in that suit, and is 
therefore no l)ar t(» a fresh suit to set. aside the decree on tin* ground that the 
whoh^ suit was frjuidulent.(8) The finding of a (b'iminal (\)urt is not, of 
course, res judicata in a civil action, and no fact found or ])roved in a (himinal 
Hourt. is on that account to be taken to be proved iii a f'ivil Court {ride, 
ante, “ iSuil "). 

Explanation I. — 8ee note, ante, on word “ Try.’' 

Explanation II. — See note, post, on competency of jurisdiction. 

Explanation III. — This Explanation provides that the matter must, in 
the former suit, iiave been alleged by on(‘, party, and eitlie]’ denied oi* admitted, 
expressly or impliedly, by the other. (9) In ordeif to const itute /he bar of res 


(1) Iluntc^r V. 8t.owart, 4 I)(? G. F. & .1. 
1()8, /jcr Lord West bury, L.C. 

(2) VUh ante, p. IJO. 

(3) Nnndo Lall Bhattacharjon v. Bidlioo 
Mookhi Do])i, 1.3 i\ 17 (188(5) ; Thakur Ma- 
gnndoo r. Thakur Mahadeo Singh, 18 0. C47 
(iHhl); Parbatty v. Mathura, 40 (J. 20 
(1012); I6C. W. N. 877. 

(4) (laHjxirsz, ojk cH. 398-401, 382, where 
tbo subject is discussed and cases are cited. 


(f)) Shib Cliaran Lall v. llaghu Natli, 17 
A. 174 (1895). 

(0) Parsotam Gir v. Natibada Gir, 21 A. 
50,5 ( 1899 ). 

(7) Chandi Prasad v. Mahendia, 23 A. 6 
(1900). 

(8) Khagcndra Natb Mahata v. Prannath 
Roy, 0 G. W. N. 473 (1902) ; Golap 8ingb c. 
Indra Oooinar, 13 G. W. N. 493 (1909). 

(9) Expl. HI. 
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judicMa, it is not siifiioient merety that an issue on the same point should have 
been raised in the former suit, although that issue may have been incidentally 
decided, but it must appear that the matter referred to was alleged by one party, 
and either denied, or admitted expressly or impliedly, by the other,(l) and the 
issue must further have been a material one. (2) Matter not put in question 
by the parties, and not necessary to the adjudication of the subjecirmatter 
of the suit, is immaterial, and any observation of the Court thereupon is ohiter 
dictum^ which can have no effeet in any other litigation. (3) The rule of English 
law, that where th(i allegation on r(‘cord is uncertain there is no res judical a, is 
also the rule end)odied in this section. “ If a thing be not directly and precisely 
alleged, it shall be no estoppel.” That rule is reproduced in this explanation. (4) 
Matter alleged in the written statements of the parties may in subsequent pro- 
ceedings be relevant as an admission ; but it will not operate as an estoppel, 
unless, being admitted or denied, and found in favour of the piuson alleging it, 
it forms the basis of judicial decision. (5) 

Explanation IV.^ — This Exjdanatiov deals with matters cousiruciirely in 
issii(‘. in a founuu* suit,(G) providing that any matter which might and ought 
to have be(‘n made ground of defence or att.ack in a former suit, shall be deemed 
to luive be(>n a matter directly and substant.ially in issue in such suit. (7) In 


(1) Shama Churn Chatterjee v. Prosunno 
Coomar Rant, iha, roe, Tj 0. L. II. 251 (1879); 
see Wilaiti Begum v. Nur Khan, 5 A. 514 
(ISS3) ; Rheo Batan Sing v. Slico.sahai Misr, 
(3 A. 358 (1884). 

(2) Dalioo Mundor p. Gooj)t*e Nnnd i)ha, 
2 W. B,. 79 (1805). 

* (3) FiiL'hl, Ev. 270 : “ If the Court decide 
a point, put in question by the parties, but not 
neccssar}’^ to the adjudication of the subject- 
matter of the suit, will such decision bo 
binding ? It may be said that the ])oint was 
not directly and substantially in issue ; cer- 
tainly it was not watcrinl." Sec on the point 
the authorities cited, 2 Smith L. C., 7th ed. 
il). 71. ; as to findings on immat,orial matters, 
sc(* .Tamiatunissa v. Latfunissa, 7 A. 60(3 
(188.5). 

(4) Vishm^v. B,amling, 26 B. 25 (1901), 

(5) Ib. See Boileau v. Butlin, 2 Kxch., 
06,5. 

(6) Hari Narayan Brahmo v. Can]>tarav 
Daji, 7 B. 272 (1883). 

(7) Expl. IV. ; “ Considerable difforcnco 
of opinion has prevailed in India as to the 
application of the principle contained in 
this Explanation which, no doubt, was 
enacted with the purpose of reconciling 
the apparently conflicting views expressed 
in Hunter v. Stewart (4 He G. F. & J. 
168) and Henderson c. Henderson (3 Hare, 


115), both of which decisions were largely 
relied upon before the enactment of the Code 
of 1877. And even since the enactment of 
the Explavaiion now to bo considered, the 
cases have been far from uniform ” (Ciasiiersz, 
op. cit. 402, 403, and see Broughton, 46-50), 
The principle embodied in the above Explaim- 
lion in 1877 had already l)een asserted and 
acted upon by the Judicial Committee fSrimut 
Bajali Mootto v. Kntama Natchiar, 1 1 M. I. A. 
50, 73 ; 10 W. R., P. 0., 1 (1806) ; Woomatara 
Dcbi r. Unnopoorna Hassee, 1 1 B. L. 11. 158 ; 
Mahamad Cans v. Bajbux, 15 Bom. L. H. 
266 (1912) ; s. c., 37 B. 224 ; 18 W. H. 163 
(1872) ; see Dinobundhoo Chowdhry v. 
Kristomonee llossee, 2 ('. 152, F. B. (1876), 
in which the effect, of tljc latter decision is 
discussed], and by th(‘ Courts in India (seo 
cases cited in Caspersz, op. rtf. 400-416) 
liefore the Code of 1877. In the following 
cases the Explannlion has been considered 
or acted upon : Muttu Cliolti v. Muttun 
Chetty, 4 M. 296 (1879) ; Cursobhit Ahir v. 
Ramdut Singh, 5 C. 923-925 (1880) ; 6 C. L. 
R. 537 ; Narain Dutt v. Bhairo Bukhsj)al, 3 A, 
189 (1880) ; Sultan Ahmad v. Maula Bakhsh, 
4 A. 21 (1881); Nirman Singh v. Phulman 
Singh, 4 A. 65 (1881) ; Chenvirappa v. Put- 
tappa, ll B. 708 (1887) ; Shoo Ratan Singh 
V. Shoo Sahai Misr, 6 A. 358 (1884) ; Hari 
Narain Brahme v. Canpatrav Uaji, 7 B. 272 
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.other words, neither [)arty can decline to meet an issue tendered by the otlier, 
and then maintain tliat it lias not become res judicMa. Tlie plaintiff must 
support all tlie issues ncc.essary to maintain bis cause of acdJon. The defendant 
must bring forward all the defences which he has to the cause of action asserted 
in the plaintiff’s pleadings. But the jdaintiff is under no obligation to tender 
issues not necessary to support his cause of action, nor is the defendant required 
to meet issu(5s not tendered by the plaintiff.(l) The principle has been a])plied 
to applications for execution where the point miglit have been, but was not, 
raised in the siiit.(2) A litigant cannot re-open a case on materials which might 


(] 883) ; Churn Manjee v. Ishan Chunder Dhur, 
9 C. L. R. 474 (1881) ; Allunni v. Kunjusha, 
7 M. 2ft4 ( J 883) ; Kandunni i\ Katiamma, 9 
M. 251 ( 1 885) ; Thandavan v. VaUiainma, 15 
M. 336 (1892); Maloji v. Sagaji, 13 R. 567 
(1881) ; Hasan All r. Siraj Husain, 16 A. 252 
(1894) ; Dliani Ram Shaha v. BhagiraMi 
Shaha, 22 C. 092 (1895); Imam Khan v. 
Ay nb Khan, 19 A. 517 (1897) ; Peary Mohun 
Mookerjeo Ambiea Churn Randapadhya, 
24 C. 900 (1897) ; .Dost Muhammad Khan 
V. 8ai(l Begam, 20 A. 81 (1897); Sri Copal 
V. Pirthi Singh, 20 A. 110 (1897) ; F. B., s. c., 
in appeal, 24 A. 429 (1902) [foil, in Copal Lall 
V. Benarasi Porshad Chowdhry, 31 C. 428 
(1IX)4)] ; Jamadar Singh v. Serazuddin, 
35 C. 979 (1908) ; Pulandar Singh v. Jwala 
Singh, 20 A. 516 (1898); Ram Chand r. 
Durga Pershad, 26 A. 61 (1903) ; Alagirsamai 
Naickar v. Sundareswara Ayyar, 21 M. 278, 
285 ( 1 898) ; Purushdttam v. Atmararn 
Janardan, 23 B. 597 (1899) [partition suit]; 
Kutti Ali r. Chindan, 23 M. 629 (1900) [suit 
for land based on title — previous suit as 
lessor]. Till' Explanation, has also Ix’en 
applied by tho Judicial (Wimittee in two 
oases : Maliabir Pershad Singh v. Maonagh- 
ten, 16 C. 682 ; L. R. 16 I. A. 107, 113, 114 
(1889); Karnes war Pershad r, Rajkumari 
Ruttun Kocr, 20 C. 79 ; L. R. 19 I. A. 334, 
238 (1892) ; foil, in Shyama Charan Banerjeo 
IK Mrinmaya Devi, 31 0. 79 (1902) ; Cud- 
dappa r. Tirkappa, 25 B. 189 (1900) [diss. 
from in Ramaswami Ayyar v. Vithinatha 
Ayyar, 26 M. 760 (1902), which last ease 
was followed in Thrikaikat v. 'Fhoruthiyil, 
29 M. 153 (1905)1; Ranga 3 rya Couiidari v. 
Nanjappa Rao, 24 M. 491 (1901); Kachu 
V. Lakshmansing, 25 B. 1 15 (]9(K)) ; Kuth A1 
V. Chundan, 23 M. 629 ( 1900) ; Venayak v. 
Dattatraya, 4 B. L. R. 492 (1902) ; s. e., 20 
B. 661 ; Sri Copal r. Pirthi Singh, 4 B. L. K. 


827, 830 (1902) ; s. c., 6 C. W. N. 889 [foil., 
Copal Lai v. Banarasi, 31 C. 428 (1904) ; s. o., 
8 C. W. N. 385 ; distinguished in Ajudhia 
Pande v. Inayat UUah, 35 A. Ill (1912); 
Shyama Charan Bannerjo v. Mriiimayi Debi, 
31 0. 79 (1902)] ; the plaintiff must liave had 
an opportunity of recovering that which he 
seeks to recover in tlie second aetion ; 
Bhikalmi Rai Bhuri, 5 R. L. R. 396 (1903) ; 
in Kodar Mai Marwari r. Dewan Rishen 
P(5raad, 8 C. W. N. 609 (1903), the Privy 
Council refused to entertain an objection 
taken for the first time on appeal that the 
apj)ellant ought to have enforced liis rights 
in a previous suit ; Deputy Commissioner 
of Kheri v. Khanyan Singh, 34 I. A. 72 ; 
12 C. W. N. 474 (1907); s. e., 4 A. L. J. 
232 ; 20 A. 331 ; 9 Bora. L. R. 591 ; Satya- 
badi Behara v. Harabati, 34 C. 223^(1907); 
Rukhminibai v. Venkatesh, 31 B. 527 (1907) ; 
0 Rom. L. R, 958 ; Jagan Nath v, Balkishan, 
4 C. L. J. 675 (1907) ; Sellappa Chettyar v. 
Velayutha Teran, 30 M. 498 ; 17 M. 1^ J. 
433 (HK)7); Zinat-un-nissa v. Rayan, 27 A, 
142 (1904); Mahomed Ibrahim v. Sheikh 
Hainja, 35 B. 507 (1911); Dhanapala r. 
Anantha Chetti, 24 M. L. J, 418 (1913) ; 
Mahomed Ibrahim Hussain Khan v. Ambika 
Pershad Singh, P. C., 39 C. 527 (1912); 
Bayyan Naidu v. Suryanarayana, 37 M. 70 
F. B. (1914) ; ' Jamadar Singh Serazuddin, 
35 C-. 979 (1908). And as to execution 
procoedings, Narayana Pattar v. Copala 
Krishna, 28 M. 356 (1904); Viyathen r. 
Neela Kanta, 17 M. L. J. 3U (1907) [effect 
of non-ap^xiaranee wlien notice silent as to 
r(‘li(‘f elaimed]. 

(1) Freeman, Jud. 441 ; cited in Hukm 
Chand, Res. Jud. 17. 

(2) Basdeo Prasad v. Jathan Ram, 27 A. 
084, 086 (UKt5). 
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have been laid before the Court in the first trial ; but the discovery of additional 
evidence, not originally available (for instance, evidence proving that a decree 
against him was obtained by perjury) will enable him to apply for a review of 
judgment under 0. XLVII. r. 1.(1) 

It depends u])?m the particular facts of each case to say whether a matter 
ought to have been made gi’ound for defence or attack in a former suit.(2) 
The Explanation is intended to meet the case of a point which properly 
belonged to the subjec.t of litigation in a former suit, and which the parties, 
exercising reasonable diligence^ might then have brought forward.(3) The 
object of the Explanation would seem to be to compel the plaintiff to rely on 
all grounds which were open to him in support of the claim made by his plaint. (4) 
“ If the parties have had an opportunit)'’ of controverting it, that is 
the same thing as if the matter had been actually controverted and 
decided.”(5) Although upon a literal interpretation of tlie words of the 
Explanation ^ it might be argued that a point not raised, and not decided in 
a previous litigation, might still be taken as conclusive in a subsequent suit 
betwf^en the parties, yet upon a proper construction of the section, the question 
ought not and cannot be trefited as res judicata unless there is a judicial 
determination, express or implied, on the matter not put directly in issue. (G) 
Where, however, separate rigid s have been infringed, sepamte actions may 
b(^ maintained, since the infringement of separate rights gives rise to separate 
causes of act ion. (7) The principal consideration is wliether it is precisely the 
same cau»e of action in both. And one great criterion of this identity is that 
the si.me evidence will maintain both actions.(8) The real test is whether 
the cause of action or transaction on which the two suits are based is the 
same, and not whether the transaction is sought to be established in different 
modes or by different means.(9) When, however, independent grounds of 
action sire available, a party is not bound to unite them all in one suit, though 


(1) Miinshi Mosuful v. Siirendra, 16 C. 
W. N. 1002 (1912) ; Abdul Huq t'. Abdul 
Hftiiz, 14 C. W. N. 69.') (1910); Lakhmi v. 
Nur Ali, 38 0. 936 (1911) ; 15 C. W. N. 1010. 

(2) Kameswar Pershad v. Rajkumari 
Ruttvm Koer, 19 I. A. 234, 238 ; 20 C. 79 
(1892). Followed in Akayi Kunhi v. Ayissa 
Bi, 26 M. 645 (1903). Explained in Ramas- 
wani Ayyar Vibhmathuayyt^f, 26 M. 760 
(1902) ; Moosa Goolam v. Ebrahim Goolara, 
P. 40 C. 1 (1912) ; fl. c., 14 Bom. h. H. 
1211 ; 16 C. W. N. 937. 

(3) Henderson v. Henderson, 3 Hare, 115 ; 
see remarks on this ease in Worman r. Wor- 
man, L. R. 42 Cli. I). 296, 307. 

(4) Nathu Valad Pandu v. Biidhu Valad 
Bliika, 18 B. 537 (1893). 

(5) Newington v. Levy, L. R. 6 C. P. 180, 
189, j)er Martin, B., citing Greatbead v. 
Bromley, 7 T. R. 456 ; I^angmcad v. Maple, 
18 C. B. N. 8. 255, 270.' See also per Black- 


burn, 6 G. P. at p. 193 ; Rakhal Das Singh v, 
Heera Motec Dossoe, 22 W. R. 282 (1874). 

(6) Woomesh Ghundra Maitra v. Bai’oda 
Da.s Maitra, 28 G. 17, 21 (1900) ; Kailafili 
Mondul V. Baroda Sundari Dasi, 24 G. 711 
(1897). 

(7) Per Brett, M.R., in Serrao v. Noel, L. R. 

15 Q. B. D. 549, 558; see Brunsden v. 
Humphrey, L. R. 14 Q. B. 1). 141 ; consider 
0. II. rr. 1, 2, ; sec Broughton, 32-34 ; 

O’Kinealy’s Civ. Pr. Code, notes tf) rules 
mentioned ; Field, Ev. 275-284. 

(8) Hitchen Campbell, 2 W. Bl, 827, per 
Be Grey, C.J. ; Naro Hari v. Anpurnabai, 1 1 
B. 166 (1886). 

(9) Ramaswami Ayyar v. Vithmatha 
Ayyar, 26 M. 760 (1902). In Purshottam 
V, Atinaram, 1 B. L. R. 76 (1899), the cause 
of action was held not to lie the same ; 
Masilamania t\ 'rhiruvengadani, 31 M, 385 . 
(1908). 



122 


THE CODE OP CIVIL PROCEDURE. 


Part I. 
Sec. 14. 


lifi is boinid lo brin*^ h<‘ior(‘ tlifi Court all grounds of attack available to 
liiiu witli ref(M'ence to tlie title which is made the ground of action. (1) The 
question wliet is a different title is one of great practical difficulty, and must 
be (l(H‘i(le(l upon the circumstances of each case separately. (2) All that this 
Erphtnalion enjoins is that every ground wffiich could and ougiit to have been 
urged in support of the claim actually made in the suity shall be deemed to liave 
been adjudicated upon therein, whether it was actually urged or not. (3) 
This Explamdion applies only to cases in which the plaintiff, having on a former 
(Kjcasion sue,d for (‘ertaiu ivlief on the strength of one title, afterwards claims 
Ihe same reli(d on the ground of anotluT title, of wliich he might have availed 
himself in the forjuer suit. It does not apply to cases wdiere the subject-matters 
of the two suits are different ; (4) nor to cases where no relief iJ^as asked for or 
granted as against the particular person in the former suit though he was a 
party to it. (5) The word “might” presupposes that the claim to b(‘ barred 
must- bo within the knowledge of the person during the first. suit.(G) It was 
juoposed to add to this Explanation the words “and to have Ixnm heard and 
finally decided so far as the subject -mat t.er of the former suit was concerned 
and no further,’' w^hich was stated to be intended t.o meid. such cases as I'ent 
suits, in which, unless the question ()f title is expressly raised, such question is 


(1) Altunni z*. Kunjusha, 7 M. 264 (188H) ; 
.s(‘C Pilta})ur Raja v. Suroya Rau, 8 M. .520 
(188.5) ; Mahomed Roasat Ali Hasm Ranu, 
21 a 1.57 (189:1) ; A. L. .T. 26, 27. 

(2) Seo Girdhar Manorda.s v. Dayabhai 
Kalabhai, 8 II. 180 (1882), West, J. ; 
Kamos war Pershad v. Rajkumari Ruttun 
Koer, L. R, 19 J. A. 238 (1892); Caspersz, 
408; Kashoo Ki.shorc Roy Chowdhry Kristo 
Gliiinder Sandyai (Jliowdhry, 22 W. R. 464 
(1874); Woomatara Dcbia v. Unnopoorna 
Dassoo, 1] B. L. R. 1,58 (1872); Denobimd- 
hno Dhowdliry Krisiomoneo Dosseo, 2 (t 
1.52, 109 (1870). The Calcutta High Court 
liav(; held that a party to a suit i.s bound to 
assert all his titles [Denobundhoo Chowdhry \s 
case, svpra ; per cur. (fartli, C.J., diss. ; foil, 
in Bheeka Lall r. Bhuggoo Lall, 3 C. 23 
(1877); disk in Radlianath Cuiidu v. Land 
Mortgage Rank, 0 C. .5.59 (I880)J; but this 
view has been dissented from by tho Madras 
High Court. [Thyila Kandi Uinmatho v. 
Thyila Kandi Cheria Kunhamed, 4 M. 308 
(1881); Sadaya Pillai v. Chinni, 2 M. 3.52 
(1879); see also in Allahabad High Court, 
Rabu Lai v. Isliri Persad, 2 A. 682 (1878) ; 
Shoo Ratan Singh v. Sheo Bahai MLsr, G A. 3.58 
(1884)1, and by th(\ J^i^ibay High Court 
[Konnerav Currav, 61 R. .589 (1881); 
see Rhisto Sliankur Paid v. Ramchandrara, 
8 B. H. C. R., A. (\, 89 (1871) ; but see also 


Shridar Vinayak v. Narayan Valad Rabaji, 
11 R. H. C. li. 224 (1874) ; and Haji Hasam 
Ibrahim v. Mancharam Kaliandas, 3 R. 137 
(1878) ; ill which latter case West,'^ J., sug- 
gests a rule which will reconcile the decisions 
and the more recent decision : Guddappa v. 
Tirkappa, 2.5 R. 189 (1900); s. c., 2 Rom. 

L. R. 872, in whieli .Jenkins, C.J„ riwieWs 
the pn^vious decisions and accepts the view 
of the section taken by tho t'ah'utta Full 
Rench ease]; see Caspersz, 408-410, in 
which thc5 question is discus.sed, and Naro 
Hari 7’. Anpurna-bai, 11 R. 100 (1880). In 
Jialbatbar Nath v. Ram Lai, 1 A. L. .T. 228 
(1904), the title was held not to be the same. 

(3) Ramaswami Ayyar Vythinatha 
Ayyar, 20 M. 700 (1902). 

(4) Barkum Abu Torah Abdul Waheb v. 
Raharnan Raksh, 24 (A 83 (1890), referred to 
in Koilash Mondul v. Baroda Bundari Dasi, 
24 C. 714 (1897). 

(5) Ramdas v. Vazir Saheb, 26 B. 680 
(1901 ) ; s. c., 3 B. L. R. 179 ; Syed Mahomed 
V. Ambika Pershad, 39 C.*527 (1912); 16 
C. W. N. 605; 14 Bom. L. R. 280 ; 22 

M. L. J. 408; 15 C. L. J. 411; foil, in 
(tajadhar v. Rhagwanta, 34 A. 699 (1912). 

(0) Mant'kbai v. Virchand, 9 Bom. L. R. 
1020 (1907); Masilaniania v. Thiruvenga- 
liam, 31 M. 385 (1908). 
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only iiifidental .and not a matter directly and Hiibstantially in issue in tlie suit. 
Tiio addition, hpwever, lias apparently been considered unnecessary. It lias 
been held that if the cHect of a decision in a suit is necessarily inconsistent with 
a defence which ought to have been raised (but was not raised) that defence 
must under this s x*tion be deemed to have been finally dei ided against tlie defen- 
dant who ought to have raised it.(l) 

Explanation V. — According to the provisions of this ExjdancUion, any 
relief claimed in the plaint, which is not expressly granted by the decree, 
shall, for the purpose of tlie section, be deemed to have been refused. (2) The 
legal oHoct of tliia Explanation is that of treating the omission to grant the 
relief asked for in the plaint as equivalent to an express refusal, and the claim 
thereto in a fresh suit as rts jiidicala.{t\) This Explanation refers to relief 
applied for, which the Court is bound to grant with reference to the matters 
directly and substantially in issue.(4) TJie words “relief claimed” apply 
only to something which forms part of the “ idaim ” strictly so-called, that 
is, something which the ])laintif[ may claim as of right, something included 
in his cause of action and which if he establishes his cause of action the Court 
lias no discretion to refuse. They do not include something wliich the plaintiff 
cannot, in the suit claim as of right, but can only claim in the sense of an appeal 
to the discretion of the Court and whic-h the (^)urt may refuse in the 
(ixercise of its discretion on grounds of general expediency or otherwise even 
if the cause of action is fully established. (5) Even if the suit, as regards the 
relief (daimed, has been -wrongly dismissed, the plaintiff cannot sue again for 
tlie same relief. (6) The Expla7icUion does not apply where the Court is silent 
on a head of relief only claimed as ancillary to tlie main relief, and which by 
implication is rather granted than refused. It only applies where the Court 
• is silemt on an independent licad of relief, claimed and duly controverted. (7) 
A d(‘cree cannot be supiu'seded by the mere omission of the Court executing the 
decree to pass orders on a chiim made under it.(8) 

The former suit must have been a suit between the same parties 
or between parties under whom they or any of them claim, litigating 
under the same title.-— Tli is is an application of the principle contained 


(]) Maliini v. Anil Bandliu, 111 C. W. N. (4) Thyila Kandi Ummbatha v, Thyila 

r.l3 (1909). Kandi Cheria Kunhammed, 4 M. 308 (1881). 

(2) Expl. IV. See Jiban Das Oswal v. (5) Ram Dayal v. Madan Mohan Lai, 21 A. 

Durga Per^iad Adhikari, 21^0. 252 (1893) ; 425, 433 (1899), F. B. [claim for mosno profits 

Dhani Ram Saha v. Bhagirath Saha, 21 C. acjcniing due after institution of former suit]. 
092 (1895) ; Kachu v. Lakshmaii Sing, 25 B. See as to taking money, decree in mortgage, 
115 (1900) ; s. c,, 2 B. L. R. 781. and not asking for relief by sale, Shebu 

(3) Rambhadra v. Jagannatha, 14 M. 328 Bcra v. Chandra Mohan Jana, 33 0. 849 

(1890); see Mon Mohnn Sirkar V. The Secre- (1900); foil, in Piari Ijal r. Nand Ram, 

tary of State for India in Council, 17 C. 908 31 A. 19 (1908). 

(1893); foil, in Ram Dayal t?. Madan Mohan (6) Sukh Lai v. Bhikhi, 4 A. 187, 190 

Lai, 21 A. 425 (1899), F. B. ; Bhibra v. (1888). 

Sitaram, 19 B. 532 (1894) ; Hays v. Padma- (7) Fatmabai v. Aishabai, 12 B. 464 (1888) ; 

nand Singh, 32 C. 118 (1903), where mesne s. o., in appeal, 13 B. 242 (1888). 
jirofits claimed in second suit were for jioriod (8) Nityannnda Gantayet v. Gajapati 

subsequent to first suit. Vasudeva Deva, 24 M. 081 (1901). 
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in the inaxiin, ras inter alios acta alien rwcerc nmi debei ; wliat is transacted 
between one set of persons ought not to injure or affect • another person. 
Judgments and decrees only bind parties and privies. (1) A person who, is 
no party to a decree is not bound by it.(2) “ Parties,” in the larger legal 
sense, are nil persons having a right to control the proceedings, to make 
defence, to adduce and cross-examine witnesses, and to appeal from the 
decision, if an appeal lies ; and it may be added, those who assume such 
a rig] it. The only extension given to this rule by Indian Courts is that a decree 
against a benamidar binds also tlie beneficial owner, in which case the 
parties are the same in fact tliough not in name.(3) If tlie verdict were not 
required to be between tlie same parties, a man might be bound by a decision 
who liad not the liberty to cross-examine ; and it is contrary to natural justice 
tli'at a man should be injured by a determination tliat he or those under whom 
lie claims were not at liberty to controvert. (4) Except in the case of judg- 
ments in and judgments relating to matters of a public- nature, (6) 

wJiich are governed by a different principle, no person is bound liy a decision, 
unless lie or tJiose under wliom lie claims were parties to the proceedings in 
which it was given. (7) But it is reasonable tliat tlie same set of persons, or 
persons claiming under tliem, should be bound by previous proceedings con- 
cerning tlie same matter. There is no liardship in holding that a man shall 
be bound by that wliich would hav<* bound those under whom ho tdainis quoad 
the subj(}ct-matter of the claim, for he who feels tlie advantage, ought 
also to feel tlie burden {qui sentit commodum^ seniire dchet et onus), and no man 
can, save in certain cases excepted by the Statute law and the law mercjiant, 
transfer to another a better right than he himself possesses. (8) Persons other 
than the parties to a suit have been divided (9) into three classes, with reference 
to their position as affected by the judgment : — 

(a) Persons who claim under the parties to the former suit, or, in the language 
of English law, privies to those parties.(lO) 


(1) Moll lint Das v. Nil Komul Do wan, 4 
C. W. N. 283 (18911). Jn (JooUvhan v. Tetar 
Doala, 4 C. W. N. 03 (1899), the judgment 
was not ivifir 'partes. 

(2) Srishnan v. (3iadayan Sutti Haji, 17 M. 
17, 20 (1892) ; Gool Khan v. Tetar Goala, 4 
C. W. N. 63 (1899). 

(3) Mohunt Das v. Nil Komul Dewan, 4 
C. W. N. 283 (1899). 

(4) Bullcr, N. P. 233 ; Field, Ev. :W)7 ; 
Gujju Lall V. Fattoli Lall, 0 0. 171, 189 
(1880). 

(5) See fi. 41, Evidence Act. 

(0) Seo 8. 42, ib. 

(7) Gujju Ijall V. Fatteli Jjall, supra. 

(8) Field, Ev. 307, 308. 

(9) In Ahmedblioy Habibhoy v. VuHecbhoy 
Cassumbhoy, 0 B. 703, 709 (1882), j}er 
l.(atham, J. 

(10) In t he law of estojipel one jicrson be- 


comes privy of another, (1) by succeeding to 
the position of that other as regards the sub- 
ject of the estoppel, e.^., an assignee or 
gi’antee ; (2) by holding in subordination to 
that other, e.fjr., the case of a landlord and 
tenant. The ground of privity is projierty^ 
not jM^rsonal relation. To make a man privy 
to an action he must have acquircci* an interest 
in the subject-matter of the action either by 
inheritance, succession, or purchase from a 
party subsequently to the action, or he must 
hold property subordinately. Thus an 
assignee is not estopiied by a judgment against 
the assignor obtained after the assignment : 
Bigelow on Estoppel, 6th ed. 142-144. A 
person is said to claim under another when 
he derives his title through that other by 
assignment or otherwise : Sundar Lai v. 
Chhitar Mai, 29 A. 1, 3 (1906). A privity 
exists bt^tween an execution creditor and a 
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(/;) Persons who, thougli not clainiing under ilie parties to tlie foniior 
suit, were represented by them therein.(l) Such arc persons interested in the 
estate of a testator or intestate, in relation to the executor or administrator ; 
sliareliolders in a company, (2) in relation to the registered officer of that 
company ; and in India, members of a joint and undivided family, in relation 
to a member who has sufficiently represented their interests in a former 
suit. (3) 

(c) Strangers, who aie neither privies to, nor represented l)y, the parties 
to t]ie former suit. 

Tile general rule is tJiat, in tlic al)senc.e of fraud,(4) an adjudication is 
binding upon the parties to a suit or poisons claiming under or lepresented by 
tliem, but upon these only. It must beshowji that the party in the former suit 
represented tlie interest claimed in the latter suit. A party reprcisents all interest s 
owned by him at tlie time of the action or subordinate to his, thougli belonging 
to others. A decision against Jiim will bind interests acquired by him subse- 
quently, and all subordinate interests represented by him whensoever acquired. (5) 
The natui*e and object of tlie former suit must be regarded in order to ascertain 
who was really and substantially the litigant. (O) When once it is made clear 
that tJie self-same right and title is substantially in issue in two suits, the precise 
form in which either suit was brought, or the fact that the plaintilf in the one 
case was the defendant in the other, is immaterial. (7) And the fact tlnit 
there are other jiarties, introduced in the subsequent litigation, dws not alter 
tlie case ; the estoppel subsists between the parties who were parties to the former 
litiga'' :on.(8) But tliere is iio res jvdimla where tlie subsequent doidsion is not 
between the paities or those claiming under tJiem.(9) TJie decision in a suit, liy 
one of two zemindars against the other us to the right to the jirotit rental of a 


])urt!haBcr at a (Joint, sale; Kn,shnabiiu))ati 
Jtovu r. Viknima Devu, 18 M. J3 (185)1). A.s 
to vvli<;tli(ir (leci’oo by ijaradar is cvi<leiico 
>vhcn siif)crior lamllord sues for rent., hco 
Jlalaram r. ICart ick, 4 C. W. N. lb I (1895)). 
An auction purchaser of an entire estate, at 
a sale for arrears of revenue, is not the 
siiueesBor of the defaulting proprietor : Kanta 
Prosliad Hajari v. Abdul Jamir, 8 0. W. N. 
G7(i (1904). A prior purchaser of land is not 
estopped as being privy in estate by a 
judgment against the vendor in a suit 
begun after the purchase ; Abdul v, Miakhan, 
;J5 25)7 (1911). 

( 1 ) 8. 1 1 of the Code docs not, however, in 
express terms, mention representatives or the 
ease of |)ersons represented by, but not claim- 
ing through the parties to the former suit. 
As to representative suit against sect of 
worshippers, see 8adagopa Chariar v. Rama 
Rao, 30 M. 185 (1907) ; 1 1 C. W. N. 585 ; 17 
M. L. J. 240 ; 9 Bom. L. 11. 003. 

(2) Under 7 Wm. IV. and 1 Viet. e. 75. 


(3) ScoJogendro e. Punindro, 14 Moo. 1. A. 
at )>. 370. 

(4) »See s. 44, AntJiors’ E\ideuue Ac(. 

(5) Heshappaya v, Venkatramaua, 33 M. 
459 (J910). 

((>) Zaraindar of Pittapuram v. 'J'he Pro- 
prietors of the Mutta oi Kolanka, L. U. 5 1. A. 
200 ; 2 M. 23 ; 3 C. L. R. 205 (1878) ; see also 
Ram (Jhunder Poddar v. Hari Das 8en, 9 C. 
4(>3, m (1882). 

(7) Gobind Chunder Coondoo v. 'I’aruck 
(Jhunder Bose, 3 C. 145, F. B. (1877); see 
Bhadal Khan v, Amin-ullah Klian, 4 A. 92 

(1881 )t 

(8) Mohidin v. Muhammad Ibrahim, 1 M. 
H. C. R. 245 (J893) ; Gopal Das v, Gopinatli 
♦Sirkar, 12 C. L. R. 38 (1882). 3’hat is pro- 
vided the relief sought in both tho suits is the 
same : Dwarkanath Roy v. Ram Chand Aich, 
2b C. 428 (1899). 

(9) Zamindar of Pittapuram v. The Pio- 
priotors of tho Mutta of Kolanka, sup’u. 
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bazaar wati keld by tlie Privy Council not 1o be res judicata in a subsequent 
suit tor possession of a share of tJie bazaar, in whicli suit all tlie parties, plaintiffs, 
and defendants, claimed under the plaintiff in tlio former suit. Such a plea, 
how(iV'cr, might well be a defence to a hostile claim by persons asserting 
a title under the defendant zemindar in the former suit, against their 
claiming under the plaintiff zemindar in that suit.(l) A decision of a 
]uaterial issue, in a suit against one who is the representative of an estate, bars 
a suit by the true owner on the same issue.(2) And a representative of the person 
is bound by a decree against the person whom he represents ; but it is essential 
that there should be an adjudication as to the fact that lie is representative. (3) 
A verdict against a man suing in one capacity will not estop him when 
he sues in another distinct capacity, and, in fad, is a different person.(4) The 
principle of res judicata has no application in a dispute between parties 
all of whom claim under the person in whose favour- the decision in the previous 
suit was given.(5) 

Hindu widow.— A decree fairly and projierly obtained against a Hindu 
widow, relating to her husband’s (‘state, binds the j'eversionajy heirs, the 
whole estate being for the tune vest (id in lie]-, absolutely for some purposes, 
though in some respects for a qualified interest. (G) It was liehi under tlui 
] imitation Act of 1859, that when the widow as plaintiff sues to recover the 
husband’s estate, held adversely to her by the defendant, a decree against her 
would bind the reversioner and that adverse possession, wJiicli would bar her 
right of suit, if shti w(‘re alive, on the ground of limitation, would equally bar that 
of the reversioner. (7) But under Article 141 of tlie present Act, it has been 
decided that a reversioner who succcieds to immoveable property has twelve 
years to bring his suit for possession from the lime wlicn his estate falls into 


(1) Asghar Reza Khan r. Mahomed Mehdi 
Hosseiii Khan, 30 0. 550 (ltK)3). 

(2) Shivalingaya i\ Nagalingaya, 4 B. 27 
(1S7H). 

(3) Kanai Lall v. Saahi Bliuson Biswas, 6 
C. Ill ; <S 0. L. R. 117 (1881) ; see Clourmoni 
Hahoc i\ Jiigut (Jhundra Audhikavi, 17 C. 57 
( J 889). Where one of the parties to suit 
dies, and no steps are taken to re\i\e the 
suit, and the suit ahatt^s or is dismissed, no 
fresh suit can bo brought. This was not so 
under Act VIII. of 1859, which contained 
no similar provision. Another suit should 
be brought : Repin Bchari Bundopadhya v. 
Brojo Nath Mookopadhya, 8 C. 357 (1882). 

(4) Babajirao v. Luxinandas, 5 Bora. L. R. 
932 (1903) ; Harjovan v. Mulji, 34 B. 416 
(1909). 

(5) Syod Asgar o. Syed Mahomed, 7 C. W. 
N. 482 (1903). 

(6) Katama Natehiar r. Srimut Rajah 
Moottoo, 9 M. I. A. 539, 004 (1803) ; Nugender 
Cfaundor (fhoso v. Sreemutty Kaminoo Dossee, 


11 M. 1. A. 241, 207 (1807); Brahmomoyo 
Dassce v. Kristo Mehun Mookerjee, 2 C. 222 
(1870) ; Nobin Chunder Chuckerbutty o. (juru 
Persad Boss, B. L. R., 8up. Vol., 1008 ; 9 
W. R. 505 (1808) ; Naud Kumar v. Radha 
Kuari, 1 A. 282 (1870) ; Sant Kumar v. l)eo 
Saraii, 8 A. 305 (1880); Sachit v. Budhua 
Kuor, 8 A. 429 (188t>) ; Adi Deo Narain Singh 
V. Dukliaran Singh, 5 A. 682 (1883); llari 
Nath Cliatterjec r. Mothur Mohun Goswami, 
21 C. 8 (1893) ; 20 I. A. 183 [the rule in the 
Shivagunga caso (9 Moo. I. A. 539), to the 
effect that an adverse decree against a Hindu 
widow binds those claiming in succession, 
applies ec^ually to the case of the daughter] ; 
Tribhuwan Sundar Kuar Sri Narain Singh, 
20 A. 341 (1898) ; Lachmi Narain v. Ram 
Chandra, 4 A. L. J. 117 (1907) ; Bohori Lai 
V. Daud Huscin, 35 A. 240 (1913). 

(7) Nobin Chunder Chuckerbutty v. Guru 
Persad Doss, B. L. R., Sup. Vol., 1008 (1868) ; 
s. c., 9 W. R. 605; Amirtolal Bose v. 
Kajoneekanta Mittor, 15 B. L. R. 10 (1876). 
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possession.(l) A decree iu a auit by a reversioner against llic widow for a 
declaration that slie cannot dispose of the property purchased by her out of llio 
profits of her husband’s estate, and that lier alienation is null and void, except 
as regards her own interest, will not bind a new reversioner, should the plaintih 
predecease the wide v, although it “ would be so strong an authority in point 
as to deter either party from disputing it ; ” (2) or in a suit to restrain waste 
brought by a reversioner, who subsequently predeceased the widow, as against 
the new reversioner. (3) In a recent Full Bench decision of the Allahabad High 
Court it was held that a Hindu widow can not only alienate her life-interest, 
but also can transfer the corpus of her deceased husband’s estate (even without 
legal necessity or for a pious purpose) so that the transfer shall not be void, but 
only voidable by the reversioner. (4) It has also been held that only the nearest 
reversioner is entitled to a declaration that a mortgage by a Hindu widow is 
not binding on reversioners. (5) A¥here by the terjus of her husband’s will a 
Hindu widow was tlie full representative of his estate, a decree against iicr 
declaring that tJie will was revoked, and that the appellant was entitled to 
succeed ab inteHato, wns held to bind the respondent, w'hose claim was by-appoint- 
ment from the widow under the will, whether or not he was a party to the suit 
in which the decree w^as made. (6) Where a Hindu widow and her son, the then 
presumptive heir to property claimed by the widOw^, obtained a dijcree against 
a juore remote reversionary heir, and the son predeceased his mother, and the 
person against wliom the decree had been obtained became the next reversionary 
heir, it was held in a suit for possession by him, that the decree in the previous 
suit diet jiot operate as res judicata. (1) For a case in which it W'as held that the 
reversioners werci not. affected by a former judgment, on the ground that in 
the suit in which it was giv<m they merely represented the interest of 
yieir predecessor, the life-tenant, s(‘>e below.(8) In a more recent case it was 
held, referring to two of the Privy Council decisions already cited, that 
wliere tluire are several reversioners successively entitled to succeed to 
property for the tinu; being in the possession of a Hindu female, a decree 
in a suit by sojue of such reversioners will not necessarily constitute res 
judicata in respect of a similar suit brought by other reversioners. (9) An 


( 1) iSriiiath Kur o. Prosumio Kumar Cih(>.4(*, 
C. 934 (IS83). J3roja Lai Son v. Jibaii 

KriHhna Roy, 20 (J. 285, 295 (1898). 

(2) Isri Duti. Koer v. Mussam^t Hansbutti 
Kocrain, L. R. 10 1. A. 150, 157 (1883). 

(3) Zamindar of Pittai)uram v. The Pro- 
priefcors of the Mutta of Kolanka, L. R. 5 I. 
A. 200 (1878) ; as to decrees in suits to 
set aside an adoption, see Brojo Kishore 
Lossoe V. Sreenath Bose, 9 W. R. 403, 405 
(1808) ; Ranee Bromo Moyee v. Rajah Anund 
Lall Roy, 19 W. R. 419 (1873) ; Jumoona 
Dassya Cliowdhrani v. Bamasoonderi Dassya 
Chowdhrani, L. R. 3 I. A. 72 (1876) ; see also 
Nogendro Cliundro Mittro v. Srecrautty 
Kisheu Soondory Dassee, 19 W. R. 133 (1873). 


(4) Durga Kunwar v. Matu Mai, 35 A. 
311, F. B. (1913) : the transhT oi the corpus 
is not void but voidable by the reversioner; 
and see also Bijoy Gopal MuUerjec v, Krishna 
Mahishi Dcbi, 34 C. 329 (1907). 

(5) Meghu Rai v. Ram Khawalan Rai, 
35 A. 326 (1913). 

(6) Partab Narain Singh v, Trilokonaih 
Singh, L. R. 111. A. 197 (1884). 

(7) Ram Chunder Poddar v. Hari Das Sen, 
9 C. 463 (1882). 

(8) Mussamut Bai Kunwar v. Mussamut 
Indcrjit Kunwai*, 5 B. L. R. 585 (1870). 

(9) Chhiddu Singh v. Durga Dei, 22 A. 382 
(1900) ; following Bhagwanta v. Sukhi, 22 
A. 33 (1899). 
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iippiillant liaviiif* been a party to a former suit, in whicli the respondent 
obtained a decree for possession of the estate in question as mother and 
heiress of tlio last proprietor, is barred by such decree from afterwards 
recovering possession, on the ground that tlie respondent is not such heiress. 
Although such decree barred the appellant from setting up in this suit a family 
custom for tlic purpose of showing that he was entitled to possession during 
the life of the respondent, lie is not thereby debarred from sliowing that upon 
lior d(^ath, if he survives, he will be entitled, under such custom, to succeed her, 
and therefore to liave a certain deed executed by her declared illegal and in- 
operative after her death. (1) 

Benamidar. — Where the parties arc parties in fact, although not in name, 
as in the case of a person who buys an estate for himself, but has it conveyed 
hrnanii in the name of aiiotlicr, a decree properly obtained by or against the 
henamidar is binding upon the real owner, the presumption being that the 
heiiamidar instituted the suit with his authority and consent. (2) 

Co- defendants. — WJiere it was broadly contended tliat tJicre would be 
no res jadivala, ns between co-defendants, it ^vas lield that siu'h contention 
was incorrect. S(?ction 11 does not preclude the decisions upon any issue from 
opcj’ating ns mv jiidicalu, merely because the issue is raised as between co- 
defendants, if tJie matter w^as directly and substantially in issue in a former 
suit, and Ihe oilier necessary conditions are satisfied. The words '' hrtireni 
(he , stone jKi.rdes'' in this section, cjunliiy not only the words '' former mil,'" 
Imt the whole expression " in issue in a former suit^ Therefore ail issue 
raised and decided as between co-defendants in a. former suit may be res 
judIcrUa in a subseiiuent suit, in which they are arranged as plaintiff and 
defendant. (3) AVlieii the same parties were contending in the former suit, 
ill fact though not in form, as wliere tliey were co-defendants on lh(> record, 
but Ihoir interests were- diilcreiit, and there was an issue between them wliich 
was ilecided : its detdsioii is a bar to a socoml suit or defence raising the same 
issue between them, when in the position of plaintilT and defendant. (4) The 


(1) 'J’ckail Duujga IVrsad ISiiigli r. 'Fokauiii 
Doorga Koiiwari, ]j. R. 5 I. A. J4U (1878) ; 4 
(A UK); ;UtL. R. 31. 

(2) Moliiint Das v. Nil Komul Dovvan. 4 C. 
W. N. 283 (1899) ; Gopi Nath Choiicy r. Bliu- 
gvvat Porshad, 10 C. 897 (1884) ; Khub Chand 
V. Narain Singh, 3 A. 812 (1881 ) ; Shangara r. 
Krishnan, 15 M. 207 (1889) ; sec Bhuwabal 
Singh V. Maharaja Rajendra Pratap Sahoy, 
5 B. L. R. 321 (1870); Prosonuo Ooomar 
Ohowdhi'v V. Koylash (Jhunder Pal Chowdhry, 
B. L. R., F. B., 759 (1867) j and, on the evi- 
dence disclosing who is the real owner, as to 
making him party to the suit, see Siianath 
Saha V. Nobin Ohnnder Roy, 5 C. L. R. 102 
(1879) ; Mcheeronissa Bibec v. Huri Churn 
Bose, 10 W. R. 220 (1808) ; Kalee Prosonno 


Bose V. Dinuualh Bose Mulliek, 19 VV. R. 431 
(1873) ; JIB. L. R. 50. 

(3) Mangniram v. Syed Md. Hosseii Khan, 
8 (). W. N. 30 (1903) ; s. e., 31 C. 95 ; Kan- 
diyil Cheriy^i. v. Zamoriii of j^alieiit, 29 M. 
516 (1903); Yusuf Sahib v. Durgi, 30 M. 
447 (1907). 

(4) Ramchandra Nai'ayan v. Naiayan Ma- 
hadev, 11 B. 21() (1880); Ahmed Ali c. 
Najabat Khan, 18 A. 05 (1895); Shadal 
Khan v. Amin-ullah Khan, 4 A. 92 (1881) 
[see Bhagwant Singh v. Tej TCuai’, 8 A. 91 
(18S5)J ; Shaikh Khoorshed Hossoin v, Nubco 
Fatima, 18 A. 66 (1895); Chamley v. Lord 
Dunsany, 2 Soh. & Lof. 090 ; Cotteiiham v. 
Earl of Shrewsbury, 3 Hare, 627 [see Kovan v. 
Crawford, L. R. 6 Ch. D. 29, and Caspersz, 
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rule has been stated to be, that where an adjudication lictweeii tlie defendants 
is necessary to ^ive the appropriate relief to tlie plaintilT, the adjudication 
will be res judkala between tlie defendants as well as between the jdaintifE 
and defendants. But for tliis effect to arise, there must be a conflict 
of interests between the defendants, and a judgment defining the real rights 
and obligations of tiic defendants mler se. Without necavssity, a judgment 
will not be res judicata amongst defendants, nor will it be res judicata amongst 
thcjii by mere inference fi-om the fact that they have been collectively defeated 
in resisting a claim to a share made against them as a group. (1) A decree for 
partition is not like ii decree for money or the delivery of specific property, 
wliich is only in favour of the plaintiff in the suit. It is a joint- declaration 
of tJic rights of persons interested in tJie property of whicJi partition is sought, 
and such a decree, wlien properly drawn up, is in favour of each sliareliokbu* 
or set of shareliolders having a distinct share.(2) As to the effect of a partition 
decree as constituting res judicata as against the plaintiff (o) and between co- 
defendants, (4) see the undermentioned cases. 

Joint contractors and joint wrongdoers.— A judgment obtained 
against one or more of several joint contractors or joint wi’ongdoei’S operates 
as a bar to a second suit against any of the others.(O) For there is but one 


.■{68J ; Biisstirup (tosHuiny v. Goraeliand (tes- 
saniy, U 0. J20 (J882); Vonkayya t\ Nara- 
sanima,' 1 1 JVl. 204 (1887) [sec Maclliavi n. 
Kcln, 15 M, 2(4 (1892)] j Cliajja i\ Uinrao 
Singh, 22 A. 880 (1900). See Latt lianna r. 
Saravaya, 18 IVI. 1(4 (1814). One of the do- 
iiMulants may agiK^al against the decree as 
bi'tween^himseH' and the other defendant : 
Soiru e. Narayanrao, 18 B. 520 (1893). 

(1) Rainchaiulra Narayan v. Narayan Ma- 
hadev, 11 B. 216 (1886), stqjra [followed in 
Bapu i\ Bhavani, 22 B. 245 ( 1 896)] ; 
Rakhmini r. Dhondo, 36 B. 207 (191 1) ; 14 
Bom. 1>. R. 128; Saroda Prasad t\ Kailash 
Bashini, 17 C. VV. Ts’. 128 (1912); Ahmad 
Ali r. Najabat Klian, ftnjna ; see Juma Singli 

r. Kaiiiar-uii-nis8a,3 A. 152(1880); Bhagwant 
Singh V. Toj Kuar, 8 A. 91 (1 885) ; hut see also 
Brojo Bcharf Mitter v. Kcnlift- Nath Mo- 
/mmdar, 12 (!. 580, P. B. (1896) [dissented 
from in Chanclu v. Kunhamed, 14 M. 225 
(1891) ; 15 M. 264 (1892)] ; SuiTonder Nath 
Pal (/howdhry v. Broja Nath Pal (Jhowdhry, 
13 C. 352, F, B. (1886) [followed and applied 
in Gobind Ch under Nundy v. Sri Gobiiid 
Ghowdhry, 24 C. 330 (1896)] ; Balambhat v. 
Narayanbhat, 25 B. 74 (1900) ; and remarks 
and cases eited in (^aspersz, 371, 372 ; Ba- 
lambhat V. Narayanbhat, 25 B. 74 (1900) ; 

s. c., 2 B. L. R. 511 [such previous judg- 
ment is not res judimla when tlie plaintiff in 


( lie subsequent suit was only a nominal party 
in the first suit) ; Raj Naraiii c. Kiiobdari Rai, 
5 C. W. N. elxxvi. 724 (1901) ; Mohammad 
Kuiii Rowthan Viswaniiathanyar, 2(5 M. 337 
( 1 902) ; Balwanirao e. Narayanshof-, 5 Bom. 
B. R. 97 (1903); (Jhajjue. Umrao Singh, 22 
A. 386 (1000); Kajnarain v. Khobdavi, 5 
U. W. N. 724 (1901); Ghm'phekni v. 
Purmeshar Dayal, 5 C. L. J. (>53 (1807); 
Gurdoo Singh e. Ohandrikah Singh, 5 G. L. J. 
011 (1907). 

(2) Sheikh Khoorshed Hossein v. Nubbeo 
Fatima, 3 G. 551 (1887) ; but seo Hikraat Ali 
i,\ Woli-uii-nissa, 12 A. 506, 508 (1899). 

(3) Soni i\ Mnnshi, 3 Bom. L. R. 94 (1900). 
Sec notes to ss. It), II, (tnic ; Mahadeo n. 
\asudeo, 5 Bom. B. R. 737 (1903). 

(4) Dost Mahammad Khan v. Said Begam, 
20 A. 81 (1897); Saroda Prasad r. Kailash, 
Bashiiii, 17 C. W. N. 128 (1912). 

(5) King V. Hoare, 13 M. & W. 494 ; Brins- 
inead v. Harrison, L. R. 7 C. P. 547 ; Kendall 
r. Hamilton, L. R. 4 App. Gas. 604 ; Ham- 
mond V. Schofield, L. R. 1 Q. B. 453 (1891) ; 
sec Cambefort v. Chapman, L. R. 19 Q. B. 1). 
229. This rule has been applied and adopted 
in India as a matter of principle : see Nathu 
Lall Ghowdhry v. Shoukco Lall, 10 B. L, R. 
200 (1872) [dissenting from Ramnath Roy 
Ghowdhry v. Oliunder Sekhur Mohapater, 4 
W. R. 50‘( 1856)] ; Hemoudi’o Coornar MuUick 
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cause of action for tlie injured party in tlie case of either a joint contract oi 
a joint tort : and that cause of action is exliaiistcd and satisfied by a judg- 
iiient being obtained l)y the plaintiii against all or any of tlie joint contractors 
or joint wrongdoers whom lie chooses to sue.(l) But the rule is otherwise 
where there is a joint and several liability; a decree against one of several 
joint and several promisors without satisfaction will not bar a second suit. (2) 
And in the under-mentioned case a decision in a suit against a banian was held 
not to be res judicata in a suit for the same money against a manager, the liability 
not being joint but being based on distinct contracts. (3) Conversely, where a 
plaintiff has failed in a suit against one of several joint debtors, a judgment 
recovered by one of such debtors cannot be jileaded as a defiance to a subsequent 
action against the other joint debtors in nvspect of the same cause, unless the 
|)Lea shows that the judgment Avas reiiovered on a ground wliich operated as a 
discharge of all.(4) It has, however, been more recently held by the Allahabad 
High Court that the effect of sect. 43 of the Contract Act being to exclude tlie 
right of a joint, contractor to be sued along with his co-contractors, the rule 
laid down in King r. lloare, and Kendall i’. Jlamilton, supra, is no longer aiijilic- 
able to cases arising in India, at all events in the Mofussil since the passing of 
that Act, and a judgment obtained against some only of the joint contractors 
and remaining unsatislied is no bar to a second suit on the contract against the 
other joint contractors. (5) 

Father of joint Hindu family. — ^When* the Hindu son in a joint 
family becomes entitled by I’eason of his liirtli and in liis own right, 'll I'ighl 
which he can enforce against his father, he does not claim under him Avitliin 
the meaiiiiig of this section.(6) Therefore the dismissal of a suit for redmnption 
of a mortgage of joint family propinTy brought by the father in a joint. Hindu 
family alone was held not a bur to a subsequent suit for redemption* by the 
sons, inasmuch as tlieir title was not through their father, but was se])UJ‘ate 
and independent. (7) The question whether a Hindu father in a particular 
suit, in which lie alone of the family is a ])arty, represents his co-parceners is a 
question to be decided with reference to the circumstances of the case. Held 
therefore, under the circumstances of the ease, that an erj’oneous decree in ejind- 
meat obtained against a Hindu father was not res judicata in a subsequent 


V. Rajundru Lall Mouiislieu, 3 C. 353 (1878) ; 
(tarusami Chetti v. Samurti Chiiina Mannar 
Choti, 5 M. 37 (1881) ; Cliockaliiig ModaU r. 
Subbaraya Mudali, 5 M. 1 33 ( 1 882) ; Liikmi- 
das Khiraji v. rm’sliotain Haridas, 6 15. 700 
(1882) ; «c‘u Nobin Cliaudi‘a Roy v. Maganatra 
Daswya, 10 C. 024, 028 (1884) ; Lharam 
Singh Angan l^alJ, 21 A. 301 (1800). A 
frcHh assignment in respect of a tort subse- 
tpient to the tort originally sued upon will 
not come within the seojic of the first judg- 
ment so as to bar the fresh assignment: 
Lovind v. Jijibai, 14 Bom. L. R. 0 (1011); 
36 B. 180. 


( 1 ) Hemendjo Cooniai MuUick v. Rajcndi'o 
Lall Moonslu'e, supra. 

(2) Dhunput Singh y. Sham Soonder Mitter, 
5 (\ 291 (187‘)) ; 4 C. L. R. 501 ; as to the 
administration of assets of a deceased or 
bankrupt partner, see Broughton, 81, 82. 

(3) Lawless v. Calcutta Ljinditig and Ship- 
ping Co., 7 (!. 627 (1881)^ 

(4) PhOlips r. Ward, 2 If. & C. 7J7. 

(5) Muhammad Askari v. Radhc Ram 
Singh, 22 A. 307 (1000). 

(6) Sundar Lai v. Chhitar Mai, 20 A. 1 
(1006). 

(7) lb. 
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suit by tiio son tor recovery of the liolding.(l) An auction-purcliuser of llic 
right of a Hindu fatlicr in joint property cannoi raise tJie plea that a niorlgagc 
was made without legal necessity as long as Ihere is still time foj* the sons to 
challenge the purchase. (2) The obligation of a Hindu son to pay his fathei-'s 
debt is not an obligation which he bad incurred jointly witli his fatlier ; and the 
eretlitor’s cause of ..ction against the father and the son is not a single cause of 
action which is exliausted upon a decree being obtained against one of them only. 
A judgment recovered, against liis father only, does not t}iereft)re bar a suit 
against the son. (3) Where the plaintiff had sued the, defendant’s father for a 
declaration of his right to a share of property, which he claimed as ancestral 
property governed by Mitakshara law, and had obtained a decree, the d<dendan1 's 
fatlie.r’s plea of a eiistom of primogeniture being rejected, it was heM, in a subse- 
(pient suit by the plaintilf for ])artition of th(^ ])roperf.y that tin; defeiichuif (who 
liad not been a party to tJic lornier suit) was l)aiTcd from pleading a eiistum of 
primogeniture. (4) * 

Manager of same. -The manager of a joint Hindu family suing or 
being sued acts in a representative capacity. He can execute decrees on behalf 
of th(‘ joint family and ]‘ecei\e payments and give receipts wliieh will he binding 
on it. (5) Where, therefore, flic interest ot a joint and undivided family being in 
issiui, one member of the family prosecuted or dehmded a suit, such a deciec 
may afterwards be considered as binding upon all the members of the family, 
their interest being suffieicntly representcid in the suil,(G) and the presumption 
being that he is acting fur the family, uiihvss it wc're made out that lie acted and 
pr()tess‘-d to a(;t for liimself alone. (7) In defining, however, the relation of the 
maiiaging mcmbc'r to the joint family and estate we arc brought into contact 
with a relationshij) which lias no counterpart in English law, neither the term 
partner nor principal, nor agent, nor even co-parccncr will strictly apply. (8) 

Karnavan. — The karnavan or managing nienibcu- of a Malabar tanvud 
(family) is in a similar position to a Hindu father under the Mitakshara law. 
And a decree against him may in some eases t>md the members. (9) It was, 


(1) Sri ilaja V'ciradaraya r. Sankara Von- 

katadri, J7 M. L. J. 1U7 (IIX)7). For Hindu 
fallicr’.s power to hind his descendants by a 
comjjroinisc, soo Kam Kiiber I’andc v. Uain 
Dasi, 35 A. 428 (1913). • 

(2) Bakshi Ram v. Liladhara, 35 A. 353 
(1913) ; distinguishing Muhammad Nu.samiJ- 
ullah i\ Mithu Lai, 33 A. 783 (1911). 

(3) Dharani 8ingh v. Angau Lai, 21 A. 301 
(1899). 

(4) Kali Oharan i\ Siico Buksh, 16 V. W. 
N. 783 (1912). 

(5) Acdiaibar Singh v. Ram Saruf Sahii; 
following Hari Lai r. M unman K unwar, ,34 A. 
r»49 (1912); distinguishing Ctanga Dayal r. 
Mani Ham, 31 A. 150 (1909). 

(6) Jogeiidi'o Hob Roykut v. FuJiiudro Hob 


Roykiit, 14 M. 1. A. 37(i ; 11 B. L. R. 214 ; 
17 W. R. 104 (1871); see Gan Savant Bal 
Savant v. Narayaii Hliand Savant, 7 B. 467 
(1883) ; Narayan Goji Habbu r. Pandurang 
Ganu, 5 B. 685 (1881) ; Khub Cliand v, 
Narain Singh, 3 A. 812 (1881); Uaspersz, 
358, 359; Hukm Chund, 211. 

(7) Gau Savan Bal Savant r. Naiayan 
Hhond Savant, supra. 

(8) Muhammed Askari i\ Radha Ram 
Singh, 22 A. 317(1900). 

(9) Sco Vasudovan r. Narayanan, 0 M. 121 
(1882); Varanakot Narayan Namburi v. 
Varanakot Narayan Namburi, 2 M. 828 (1880) 
[in which a description is given of tlio 
position, powers, and responsibilities of the 
karnavaiij; Thengu v. Chimmu, 7 M. 413 
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however, later held by a Full Bench reviewing the preceding caaes that a decree 
in a suit in which the karmvan of a namhudri illom or marunmkJcatayam 
tanvad is, in liis representative capacity, joined as a defendant, and which he 
honestly defends, is binding upon the other members of the family not actually 
made parties. (1) 

Shebait. — Where a shebait has incurred debts in the service of an idol, 
for the benefit and preservation of its property, his position is analogous to 
that of a manager for an infant heir, (2) and decrees properly obtained against 
him in respect of debts so incurred are binding upon succeeding shebaits. 
For if such debts and the judgments founded upon them were not held to be 
thus binding on successors, the consequence would be that no shebait would 
be able to obtain assistance in times of need. (3) 

Managers. Guardians.- — In the case cited below, (4) tlie decision of a 
Forest Settlement Officer, u,pon an inquiry held under the Boundaiy Act of 
1800, at which inquiry the plaintiff, then a minor, w'as represented by a manager 
of his estate appointed under sect. 8 of Reguhition of 1804, was field to be 
mv judicata in a suit to recover the land. A manager of an estate, wlio has 
obtained a certificate under Act XL. of 1858, is the guardian of infant co-pro- 
inieiors, and repri'scnfs them fully in suits for money adyanced in reference to 
tlie ('State. (5) The fact that the plaintilf, a mil or, had througli liis guai'diaii 
actively intcryened in proceedings to set aside a sah' of property in which ho 
and his father were jointly interested as members of a Mitakshara faipily, was 
lield to be no bar to a suit to recover the property, the purchaser having at the 
sale acquired the iutcuest of the fatlier only. (6) 

Minor. — To maintain the plea of judicata it must apjx'ur that tl/c 
person whose intm'est it is sought to bind was in some way a parl y to’ the suit. 
An intention that a suit should be for the benefit of a minor is insufficient 
The minor must be properly represented in it. (7) A decree passed againsl 


(1884) ; llaji v. Athuraiimu, 7 M. 513 ( 1883) ; 
Komhi V. Lakshiiii, 5 M. 201 (1881) ; Jttiachaii 
r. Vclajipan, 8 M. 481, F. H. (1885); »Sn 
Devi r. Kclii Eradi, 10 M. 79 (1880); 81ian- 
karam i\ Ke.savan, 15 M. 0 (1891) ; Karnapjian 
Nambiar v. LJkkaram Nambiar, 17 M. 214 
(1893). 

(1) Vasu(l(;va« v. Haiikaraii, 20 Al. 129 
(1890). 

(2) 8cc Huuooiiian Fersaud Paiulay r. 
Mussamut Babooee Muniaj Koonwereo, 0 M. 
I. A. 393, 423 (1856). 

(3) Prasunno Kumari Dcbya r. Lolab 
Chand Baboo, L. R. 2 I. A. 145, 162 (1875) ; 
see 20 W. R. 80, for this case in the lower 
Court ; Juggut Chunder Sein v. Kishwanund, 
2 Sol. Rep. 126 (1814) ; Kissonund Ashrora 
Dundy r. Nursingh Doss Byragoo, 1 Alarsh. 
485 (1803) ; Maharanee Shibessourcc Dcbia r. 


Aloilioorariaih Acliarjo, 13 M. 1. A. 270, 27.^ 
(1809); 'rulsidas Mahanta r. liejny Kislioir 
Shomc, 0 C'. W. N. 178 (1901). As to siiib 
relating to iiiuth.s, see Babajirao r. Lu.vmau- 
das. 5 Bom. L. R. 932 ( 1903) ; s. e., 28 B. 215 

(1) Kainaraja v. The Secretary of State foi 
India. 11 Af 309 (1880). 

(5) Doorga Per.sad v. Ki'slio I'ersliad Sijigli, 
L.R. 91. A. 27 (1883). 

(6) The Collector of Munghyr v. Haida 
Narain Shahai, 5 C. 425 (1879) ; as to tin 
]>OHition of a Hindu son, in a joint Mitakshard 
family, see Ramnaraiu Bisheshar Prashad, 
10 A. 411, 413 (1888); Mussamut Nanom 
Babuasin v. Modun Mohun, L. R. 13 Ind 
App. .1 (1886) ; Broughton, 09-72, 

(7) (.'haudri Ahmad Buksh r. Seth Raghu 
bar Day(d, 28 A. 1 (1905) ; 32 I. A. 229. 
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an infant properly represented is binding upon him like a decree passed against 
an adult, but it is open to the infant to impeach such decree by a separate suit 
in cases where his guardian has been guilty of fraud or negligence in allowing 
the decree to be passed against liim.(l) It is only where fraud or negligence is 
proved on the part of tlie guardian of a minor that' the right to bring 
a suit to set aside a previous decision can be claimed by a minor or his 
administrator ; wlivre no fraud or negligence is proved a previous decision will 
operate as a bar. (2) 

Mortgagor. — The acts of a mortgagor prior to the mortgage bind his 
mortgagee ; (3) but his acts subsequent to the mortgage do not. ; so that a suit 
by the mortgagor subsequent to his mortgage, and not brought at the instance 
or with the concurrence of tlie mortgagee, does not bind the latter.(4) The 
proprietor of an estate c.annot be said to represent the whole estate after he 
has mortgaged it.(r)) A decree obtained by the mortgagees against the 
original mortgagors, the vendors of the appellants, was held to be no 
evidence against the appellants, purchasers of the interests of th(^ mort- 
gagors, if they were no parties to that decree, and if the transfer to them was 
before the institution of the .suit in which that decree was passed ; and 
the purchasers were in no way bound by the result of that suit.(6) Where 
a mortgagor obtained a decree for redemption, which was not executed, 
and subsequently sold the equity of redemption to the plaintiff, who sued 
the mortgagee for redemption, it was heU that -the suit was not barred 
by the former decree, as the relation of mortgagor and mortgagee had not been 
terminated, and the right to redeem was inseparable from the relation as long 
as if, existed. (7) 

Lessor and Lessee. — A lessee claims under his lessor, but a lessor does 
not claim under his lessee, so that a decision in a suit by the lessee to eject a 
stranger* does not bar a suit by the lessor against the same person with ilie 
same object.(8) 8o also decrees obtained against the registered tenants of a 

(1) Cursandas Natlia v. Ladkavaliu, ]U B. 
r>7], at p. 57(i (1895); and seo Lalla Shoo 
(yliiirn Lai ?>. Bainnandan no])oy, 22 (!. 8 
(1894). 

(2) Hamnanta])a i\ .lisabai, 24 B. 547 
(I9f)0). 

(8) Radliamadhal) Haidar ?\ Monohiir 
Mookerji, L. R. 15 T. A. 97 ; 15 C. 75(1 (1888). 

(4) Bonomaly Nag r. Koylash Chunder 
Doy, 4 C. G92 (1878); Hooina Saboo r. 

Joonarain Lall, 12 W. R. 302 (1869) ; Sitaraiii 
V. Amir Begum, 8 A. .324 (1880) ; Krislinaji 
Laksliman Rajvadi v. 8itaram Marrarrav 
Jakhi, 5 B. 490 (1880) ; Soslii Bhusuii Chilia 
n Gogan Chunder Hhaha, 22 (^371 (1894). 

A purchaser from a mortgagor is in tlu* same 
position, whether he purchases pnidoite Ute^ 

Radhamadhub Haidar v. Monohur Mookerji, 
fiupra ; or in exeeuti(ni of a dccro<*, or other- 
wis(‘, Poresh Nal.h Mookerjee v. Anath Nath 


9 C. 205 (1882). 

(5) Soshi Bhnsun (luha c.'Cogan Chunder 
Bhaha, 22 C. 304 (1894) ; Seshappaya v. 
Vonkalsamana, 33 M. 459 (1910). 

(6) Basudeb Sire Brojo Mohan .Tana, 7 
a W. N. .54 (1902). 

(7) Karuthasami v. .Takanatha, 8 M. 478 
(1885) ; see Sami Aehari v. Somasandrara, 0 
M. 119 (1882) ; Roy Hinkur Doyal v. Show 
Clolam Singh, 22 W. R. 172 (1874) ; but see 
ronfra. Annul h Singh i\ Sheo Prasad, 4 A. 
481 (1882) ; Gan Savant r. Narayan Dhand 
Savant, 7 B. 407 (1883) ; as to the effect of 
abatement, see Nistarini Debi v. Brojo Nath 
Mookopadhya, 10 C. L. R. 229 (1882). 

(8) Rambrohmo Chuokerbutti v. Bunsi 
Kurmokur, 11 G. L. R. 122 (1882); Brojo 
Behari Mitter v. Kedor Nath Mozumdar, 12 
C. .580(1880). 
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ieiuiro, woTo ]i(4d inadniiHsibJc in ovidcnce against lhov(‘al owner of tlie tenure, 
who was not. a party 1o 1lie suits olitained, and.wjio did not claim through tl»e 
])arties against wliom the decrees were ])assed.(l) And a suit l>y a lessor 
against a rditfal 1o s(‘t aside a. ])ottah is not barred by tin* fact thal Ibe pottah 
has })een declared genuine in a suit by the ])lain1itrs iiccmlar against the same 
defendant. (2) Where two persons eacli claim title to land in tlie possession 
of a tenant., and one of them sues the tenant, for rent, in a comjietent Court, 
and the other ijitcrvanu's and claims title, and the issue is contested and 
finally (h'cided that the tenant shoidd ])ay his rent to on(‘ of them, the title 
cannot be contested in a subsequent suit, bet.w'een the two claimants. (3) A 
decree obt ained in a previous suit for rent by an ijamdar does not operate against 
t.h(‘. tenant as rrs judicata on the question whether t.lu‘. relation of land- 
lord and tenant evist in a sub.sequent suit for rent brought by the superior 
hindlord.(I) As to suits for the recovery of cesses (5) and rents, see cases 
also below. (6) On dismissal of a. suit for rent, on denial of relationshi]» of 
landlord and tenant, the plaint ilT nuay sue again for ejectment ;(7) though 
where the tenant sets up his own title to the land, the decision on the issue of 
title may be res judicalajS) 

Partition. — The right, to enforce it. is a legal incident of a jomt. tenancy, 
and a.s long as such tenancy subsists so long may any of the joint tenants api)ly 
to Court for partition. (9) 

Different titles.- — The words “ litigalwff under the same title ■’ do not. 
refer to the identity of the ground of action, but mean that the question must 
ha.ve been raised and decided in tin* same right, that is to say, in the right, of 
the parties to the second suit and not in the right of any other person. Thus 
if one is made defendant in an official capacity, the judgment will not bind 
him personally, and rice ^)ersd. A plaintiH suing as next heir to his uncle w'as 
held not liarred by a decision against his fat.her, inasmuch as ho claimed under 
a title not derived from his father.(lO) A suit against an elder brother for main- 
tenance was held not to be barred by a previous order made upon other grounds 
dismissing a claim for maintenance against the father. The adjudication 
in the pr(wious suit was not between the brothers, but betw^een the plaintiff 


(1) Ram Niiraiii Rai r. Ram Coomar 
Cliunder Podclar, 11 0. 502 (1885). 

(2) Sliaikh Wahid AH v. Nauth Tooraho, 
24 W. R. 128 (1875). 

(.1) Gobintl flhundcr Koondii r. Taniek 
rihundra Rose, 3 C. 145 (1877). 

(4) Rolarain Mondiil v. Kaiiiek tihunrh'r 
Roy rhowdlniri, 4 C. W. N. 161 (189U). 

(5) Piokotts V. Rameswar Mafia, 28 ('. 109 
(1900). 

(0) Hurry Beliari Bhagat v. Purgun Ahir, 
19 C. 650 (1890) ; Bukslii p. Nizamuddi, 20 
C. 505 (1892) ; Nil Madhub Sarkar v. Brojo 
Nath Singha, 21 C. 230 (1893); Maharaja 
Jotindra Molmn Tagore v. Shumbhu Cliunder 


Bhuttacliarjee, 4 C. W, N. 43 (1897) ; Balorain 
Mondul V. Karl.ick Ohundor Roy Chowdburi, 
4 a W. N. 161 (1899). 

(7) Khatet Mist.ri r, Sadruddi Klian, 34 (*. 
922 (1907). 

(8) Rahadcb Dhali v. Ram Riidra Haidar, 
10 a W. N. 820 (1900). 

(9) Bishoshar Das r. Ram Prasad, 28 A. 
027 (1906) ; and see Madoti Mohun Mondiil 
V. Barkanta*^at.li Mondhl, 10 C. W. N. 839 
(1906); Monsbaram v. Canesh, 17 C. W. N. 
.521 (1912). 

(10) Ruder Narain Singli v. Rup Kuar, 1 A. 
734 (1878). 
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and his fatliev, and was based upon a different sort of claim.(l) A suit by 
persons representing the public is not ])arred by a decision in a previous suit 
by the same plaintiff in their individual and private capacity.(2) In a previous 
suit in wliich plaintiff had been a party it had been attempted to assert plaintiff's 
title to a piece of land occupied l)y the defendants by proving that tliey held the 
same by virtue of an alleged specific lease. The Court had held that no such 
lease had been executed. Plaintiff now claimed the land as belonging to his 
devamn, and sued to recover it on the strength of his title ; he also set up the 
alleged lease once more. Held, that though the question of the validity of the 
lease was res judicala, })laintifi was at liberty to sue also on the strength of his 
t itle, independently of the lease', and he was not estoppc'd from so suing by the 
fact that the former suit had been based upon the lease alone.(3) A claim on a 
hma>m is a claim arising ex cotiirarU/, while a eJaim on title against a trespasser 
is founded on tort. (4) 

Miscellaneous. — The purchaser of land at a sale by the Government 
for the recovery of arrears of rc'vemie und«'r ihe sale laws, buys free of 
emmmbrancf's, and is therefore ^not l)ound by the decision in a suit brouglit by 
or against the former owner.(r)) It has been held in Madras tluat a priest of a 
f ern] lie, as ihe Kqui'sentative of a former priest, is bound by a decree in a suit 
brought by the latt(W to establish his light to damages for the invasion of his 
rights as pri(ist,(6) The co-sharer of an estate cannot b(‘ bound by a decision 
in a suit for rent brought by another co-sharer against a tenant. (7) Where 
all the (‘onditions prescribed by sect. 11 exist, the fact that in the first suit 
ihe di'fendant was an execution creditor and in the second he is a jmrehaser 
at an i'\<‘cution sale makes no difference as to the second suit being res judicaUt. 
A priviiy exists betwei'n an execution creditor and a ]>urchaser at a Court 
•ale, the latter reqiresenting the former in so far as he had a right io bring the 
j)ro])eviy to sale in execution of his decree.(8) As to a suit by the hmtmn 
of a unltd ; (0) by one claiming as the dltmimdarla of a demsihimwi ; (10) and 
by one of five trustees in whom the maima right over a devasan was vested ; (1 1 ) 
see the cases noted below. A judgment against one holder of service vatan 
lands is res jud leaf a as regards a succeeding holder. (12) A pimhaser of land 
cannot be estojiped by a judgment in a suit against his vendors commenced 
after the purchase.(13) 

(1) AliJiiad Hossoiii Khan r. Nihahiddin (7) Suronder Nath Pal Chnwdhry a. Brojo 

Khan, 9 0. 9r5, 94S (1883). • Nath Pal Chowdhry, 13 0. 352, 359 (188()). 

(2) Lakshiuondas v. Jngalkislioro, 22 B. (8)Kri.shnabhupati Ik'vu r. Vikrama Devu, 

205 (1890). 18 M. 13 (1894). 

(3) Zamorin of Calicut r. Narayanan (9)Vonkayya v. Suramina, 12 M. 235 

Mus.sad, 22 M. 323 (1899). (1889); seo Babaji v. Nana, 1 B. 535 (1879). 

(4) Parainhalh v, Puthongathl, 28 M. 409 (10) Rauialingam c. 'riiirugnana, 1 2 M. 3 1 2 

(>905). (1889). 

(6) Narain (Inindor Chowdhry v, Taylcr, (11) Madliavan v. Kesliavan, 11 M. 191 
5C. L. R. ini (1878). ‘ ‘ (1887). 

(9) Archakam Srinivasa Dikshatulii r. (12) Radliabai c.Anantrav, 19 B. 198(1885). 

Udyagiry Anantlia Charln, 3 M. II. C, R. 349 (13) Joy Chandra Banerjeo v. Srecnath 

(>^'*’9). (Jhattoroo, 32 C. 357 (HK)4). 
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Explanation VI. — Tliis Explamdion provides that where persons litigate 
bond fide in respect of a ])ublio or private right claimed in common for them- 
selves and otliei’s, all ])erson8 interested in such right shall, for the purpose 
of the section, he deemed to claim under the persons so litigating.(l) It has 
been /idd tlial. the Courts should be careful in their application of this Explana- 
tion, which should not. be applied to any case wiiicli does not come within its 
very wording ; (2) and that it only applies to cases where several different 
persons claim an easement or other right under one common title, as for 
instance, where the inhabitants of a village claim by custom a right of 
pasturage over the same tract of land, or to take water from the same spring 
or well.(3) And, therefore, it does not apjdy to a prescriptive right claimed 
by an individual in respect of his own house and premises. (4) This Explam- 
fion does not refer to tlie case of a defendant at all but only to the case of a 
plaintiff. (5) But it is not in terms so limited. One party having a right in 
common ^vith otlicrs is not at liberty or authorized to sue in his own name to 
establish the right of the otliers except by their autliority. This Explanation 
must therefore be read with the provisions of rule 3, pod, and the principles 
to be found in that rule,(6) A right to relief can bc‘ said to be claimed “ in 
common ’’ only as ])ctwecn parties wlio would })e henetited by such relief if 
gj'anted, and wlio have such an interest in tlie relief claimed that they could jojn 
as co-plaintiffs. (7) The inclusion of public rights in the amended Explanation 
is to give due effect to suits relating to public nuisances, as to wliicli see tJie new 
sect. 91, post. 

The Court which decided such former suit must have been a 
Court of jurisdiction competent to try such subsequent suit or the 
suit in which such issue is subsequently raised.^ — In order to make an 
adjudication by one Court final and conclusive in aiiotlier fburt, the firsf 
(’^ourt must liave he^ui ])ossesscd of a jurisdici-ion (8) sullicient to try th(^ matter 


(1) Expl. VJ. 

(2) Jlam Naruin HiHlioshar Prasad, 10 
A. 41], 412 (188S), 2 >er Edge, O.J. 

(.‘1) Kalishiinkor Doss r. rJo})al Cliundcr 
Dutt, fl C. 40 (1880) ; as to suits involving 
claims for land, soo Madliavaii Ki'shavan, 
1 1 M. 101 (1887) ; Kunnathurillath Vasudrvan 
Nambiidi i v. Narayanan Namhudri, 0 M. 121 
(1882) ; Varanakot Narayanan Naniburi i\ 
Varanakol. Narayanan Nainburi, 2 M. 328 
(1880); so(‘ as to suits again.st co-sliaTor.s, 
Hazir Cazir r. Sonamono(‘ Dosscc, 0 (I 31 
(1880) ; Ram Narain v. Bishesliur Prasad, 10 
A. 411 (1888); and as to decrees against 
Karnavans, Sri Devi Kelu Eradi, 10 M. 70 
(1880) ; Elayacbanidathil Kombi Achen v. 
Kenatumkora Lakshmi Amrna, 5 M. 201 
(1881) ; and Madras cases cited, .sNjtrn ; and 
as to a Sint for possession of share in the 
])ro]M'rty of a Malumiedan family, Chandn 


V. Kunhamed, 14 JVI. 324 (1801) ; referred to 
in Latchanan v. Saravayya, 18 M. 104 (1804). 
As to representative suit against, sect of 
worsliipjxirs, sec Sadagopa Ohariar v. Rama 
Kao, 30 M. 185 (1007). 

(4) Laklisinishankar v. V’islinurani 24, B. 
77, 85 (1809); Kalisliunker Doss r. Gopal 
Chunder Dutt, (i 0. 40 (1880). 

(5) Kunnathurillath Vasudewm Nainbudri 
V. Narayanan Nainbudri, 0 M. 121, 120, 127 
(1882), per limes, ; Laxniisliankar v. 
Vishnurani, 1 B. L. H. 5,34 (1800). 

(0) Thanakoli v. Muaiappa, 8 M. 400, 499 
(1885) ; but sec also remarks in Varanakot 
Narayanan Namburi r. Varimakot Narayanan 
Namburi, 2 M. 328, 332 (1880) ; Sri Devi t\ 
Kelu Eradi, 10 JVI. 70, 82 (1886). 

(7) Somasundara v. Kulandaivelu, 28 M. 
4.57 (1904). 

(8) As to the meaning and nature of juris- 
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wliicli arose in the subsequent suit. In other words, a decision i o be res judicata 
must have been passed by a Court having jurisdiction not only over the suit 
in which it was passed, but also over the subsequent suit in which it is pleaded 
as a res judicata. And since, according to the judicial system of British India, 
there are, throughout the country, Courts of different grades Jiaving jurisdiction 
in suits of -different amounts, in certain prescribed local areas, tlic Courts must 
be of concurrent jurisdiction as regards both pecuniary (1) limit and subject- 
matter of the suit before the decision of one can be res judicMa as to matter 
coming before the other Court. So where a previous suit was cognizable by 
the Munsif and was tried and determined by him, it was held that the judgment 
in tlie former suit was no bar as res judicata to the trial of a subsequent suit 
which was cognizable only by the Subordinate Judge and was tried by him.(2) 
And it has been held that neither the decision of a Revenue Court as between 
the plaintiff and third parties (whose rights had been set up by the defendants 
in that suit), (3) nor the decision of a Probate Court, can operate as res judiraia 
in a subsequent title-suit.(4) 

In the (!ase of Misir Raghobardial v. Rajah Sheo Bahsh Singh, (5) the Privy 
Council said : Mussumat Edun v. Miissuinat Bechun (6) may be referred 
to as the leading case on tliis subject. In that case the Chief Justice, 
Sir Barnes P(!acock, held that tlie two Courts must be Courts of concurrent 
jurisdiction, and in order to make the decision of one (^ourt final and con- 
clusive in another Court,, it must be a decision of a (!ourt wliich would have 
had jurisdiction over the matter in the subsequent suit in which the first 
decision is given in evidence as c(>nclu6ive.(7) As to what is a Court of 
concurrent, jurisdiction, it is material to notice that tliere is in India a great 
number of Courts, tliat one main feature in the Acts (instituting them is that 
they are of various grades with different p(‘cuniary limits of jurisdiction, and 
4hat by the C'och* of Proc(Hlure a suit must be instituted in the Court of the 


(tiction, SCO notes tf» s. 0, nnfr., in which the 
.su])jeot is fully discussed : Shihn Raut i\ 
Haban Raut, 3.5 353 (lt)08). 

(1) See Geiriya Chcltiar v. Sahliapaihy 
iMiulaliar, 20 M. 65 (1005), 

(2) Hari Das Acliarjce ('howdliury 
Rarofla Kisliore Acliarjce (thowdhury, 4 
(J. W. 1^1. 87 (1809) ; and soe. Lakshmishankar 
V. Vishnuram, 24 B. 77, 85 (1899) ; and as to 
sid>8equcnt sitft non-triable bjfc rent Court, 
Ashraf-un-niasa v. Ali Ahmad, 26 A. 601 
(1904) ; Makesh Prasad v. Raujor Singh, 27 
A. 1 63 ( 1 904 ) ; and as to talukdari sotticmont 
offieer, Mahubhai v. Hursang, 30 B. 220 (1905). 

(3) .Tairaangal r. B<‘d Saran, 33 A. 49.3 
(ION). 

(4) Tialit Kadharainan, 13 l\ L. .T, .547 
(1911); 1.5(! W. N. 1021. 

(•'») h H. 9 I. A. 197, 203, 204 (1882) ; 9 (h 
430 ; 12 (J. L, R. 520. See Sheikh Hassu v. 
Potm Kumar Singh. 16 A. 183 (1894) ; Gokiil 


Mandar v. Pudmanand Singh, 6 C. W. N. 
825, P. (\ (HK)2) ; foil, in Gomti Kunwar v. 
(hidri, 25 A. 138 (1902). 

(6) 8 W. R. 175 (1867); the rule in this 
case, which is fully allirmcd by th(‘ Privy 
Council in the decision above cited, and in 
Run Bahadur Singh v. Lueho Koer, 11 (!. 
301 ; L. R. 12 1. A. 23 (1884); followed 
in Bharasi bal Ohowdhry v. Sarat rhunrler 
Dass, 23 (). 415 (1896), has l)een followed and 
applied, and disregarded in other cases, which 
will 1)0 found eited in Oasporsz, op. rit. 329, 
,332 ft mp : and s»*e Hu km Chand, op. ril. 
20, 283, 391 ; Bababhat v. Naharbhat, 13 B. 
224 (1888); Ganapati r. Ghathii, 12 M. 223 
(1889) ; Vytliilinga Padayaclii r. Vythilinga 
Mudali, 15 M. Ill (1891). 

(7) See Field’s Ev. 298, 299 ; and as to 
the Courts in particular of the Bengal Presi* 
deney, see Field’s Introduction to the Bengal 
Regulations, Oh. tV, 
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lowest grade eoinpetent to try it. For instanc?, in Heugal, by the Bengal 
Civil Court Act, No. VI. of 1871, ihc jurisdiction of a Munsif extends 
only 1o original suits iji which the amount or value of the subject- 
matter in dispute does not exceed Rs. 1000. Tlie qualifications of a Munsif 
and tlie authority of his judgment would not be the same as those of a 
District or of a Subordinate Judge, who have jurisdiction in ‘civil suits 
will) out any limit of amount. In their Lordslups’ opinion, it would not be 
proper tliat the decision of a Munsif upon (for instance) the validity of a will, 
or of an adoption in a suit for a small portion of the proi)eiiy affected by 
i1, should be conclusive in a suit before a District Judge or in the High 
Court for property of a large amount, the title to which might depend upon 
the will or the adoption. Other siinilar cases are mentioned in the judgment 
of tlie Chief Justice. It is true that there is an appeal from the Munsif's 
decision, lint that upon tlie facts would be to the District Court, and not to 
the High Court. And ihat the decision sliould be conclusive would be still 
Jiiore improper as regards many other of the various ('Ourts in India, the 
qualifications of whose Judges differ greatly. By taking coiumrfent juris- 
diction to mean mmnmd os refjorJs tltc pectmioru linrii as well os the sohjccl- 
matfer, this evil or inconvenience is avoided ; and although it may be 
desirable to put an end to litigation, the inellicieiicy of many of the Indian 
Courts makes it advisable not. to be too stringent in preventing a litigant from 
i>roving the truth of his ease.” (1) And the Council, in a later portion 
of the judgment, say, “that by Court of competent jurisdiction, A(*.t X. of 
1877 means a Court which has jurisdiction over the matter in tlie subsequent 
suit in which t.he decision is used as conclusive, or, in oilier words, a Court of 
concurrent jurisdiction.” The ruh^ may be statiui to be that the judgment in 
the previously decided suit must have been didiver^'id either by a Court of 
exclusi^'(^ or of (concurrent jurisdiction upon a matter falling witliin such jurifv 
diction, and where the jiulsdiction is concurrent the Court whicli adjudicated 
on the previously decided suit must have b(cen such a Court as would have 
been competent to adjudicate upon the later suit. The question of whether 
any particular judgment is passed in the exercise of exclusive or concurrent or 
limited jurisdiction must depend upon the terms of the law upon which the judg- 
ment relies for its authority. It has been held that the bar of res jadicata arises 
where the Court deciding the first suit Avas competent to try the same, and its 
inability to entertain it arose not from incompetence, but from the existence of 
anotluu’ Court with a preferential jurisdiction. (2) 


(1) The Privy Council, in Run Baliadur 
Singh V. Lucho Koer, svpra, refon’ing to the 
above remarks, further say “ If this con- 
struction of the law were not adopteil, th(‘ 
lowest Court in India might determine finally, 
and without ajipoal to the High Court, the 
title to the greatest estate in the Indian 
Empire.” Ramdyal c, Jankidas, 2 Bora. L. R. 
415 (HH)0) ; the extent of the jurisdiction 
depends on that of the (tourt in which the 
lirst suit was inRi.itnted at the time it was 


brought. In Panga v. Unnikatti, 24 M. 275 
(J900), the suit was held to h(' rfs judicata, 
for though brought in the Subordinate 
.Tudgci's Court, it ought, if rightly valued, 
to have boon brought in the Munsif’s Court 
in whieh the j)revious llceision had boon 
given: Panulyal v, dankidas, 24 B. 455 
(1900). 

(2) Glmlappa v. Raglivendra, 0 Bora, L. R. 
77 (1904) ; s. n., 28 B. 'm. 
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It ]ias also boon lield lliat rompdetit to try"’ jiicaiis ‘S;ompeieiit lo try 
witli oonclusivo cffoci :*’(!) and that concurreiico ol jurisdictiou must exist not 
only as to tlio original Court, l)ut also as to the appellate tribunals and tbeir 
powers in tlic respective suits. (2) Tlie ('ulcutta High Court, and later decisions 
in the Madras High Court, have, however, dissented from this view, holding 
that there was nothing in sect. 12 ot the last Code to indicate that the 
judgments in two suits must be open to appeal in the same way, in order t/hat 
the decision upon any issue in the earlier suit can bar the triril of the same 
issue in the later one. So it was held that the decision of an issue iji a suit 
in wdiich no second appeal lies to the High Court bars the trial of the same 
issue in a subsetpumt suit in wliich such second appeal is allowed. (3) And 
see now tli(‘, new Explanation II. which is intended to affirm the view that the 
competence of tJie jurisdiction of a (V>urt does not depend on the right of 
appeal from its deci'^ion. The word compdeni'’ is further to be considered 
with reference to the time wlum tlui suit is brought, and the jurisdiction of 
the Court at that period. TJie words of the section must be taken to mean 
comp(itent to try tlie subseejuent suit if it had been luought at the same time 
that tJie forjner suit was brought. (4) A plaintit! cannot, however, evade 
the provisions of the Cod(‘. by joining several causes of action against the same 
dohmdant in the subsequenl suit^ and instituting it in a Court of superior juris- 
diclio]i.(5) Tn a recent, case in the Boinbay High Court, where the defendant in 
a suit for re.slilAition of conjugal lights pleaded res judicata on the ground that 
plainliif had lihid a ])re\'ious sui(, though this had b(!cn dismissed for want of 
jurisdiction because the h'uve necessary under clause 12 of the Letters Patent 
liad not tirst been olitained, it was held on second appeal that the former CoiU’t 
had not boon “competent to try *' and that tlnu’e was no res judicata. (i)) 

The prevailing \iew as to the effect of an appealable decision is that it 
tonstitqtes res judicata until appealed against, when it ceases to he such, and 
does not so operate again unless it is adopted by, and thus becomes the decision 
of, the Appellate (V)urt.(7) Where there were decrees in cross suits on 


(J) Bholabliai o. Ado.sang. !» It 75 (1884) ; 
Bahabhat v, Narliarbhat, 13 It 224, 228 
(J888); Govind r. Dliondbarav, 15 B. 104 
( 1800) ; Anusuyabai Sakliaram I’auduraug, 
7 B. 4()4 (1883) ; Vythilinga Paflayachi v. 
VythiJiiiga Mudali, 15 M. Ill, 118 (1801), • 
see also Bliavanishankar v. Naranahankar, 23 
B. 53(), 538 fl80n) ; but sco al.so N. W. l\ 
casos cited in Hukni Chand, op. n't. 304, 395, 
and Stub Charan Lai r. Raghu Natb, 17 A. 
174, 185, ISO (189.5). 

(2) Vyll)ilinga Padayachi v. Vythilinga 
Muilali, fiupra, JJS; Srirangachariar v. Ra- 
niasami Ayyangar, 18 M, 189 (1894). 

(3) Rai Churn Glioso r. Kunuid Mohan 
Diitt rihowdliury, 2 C. W. N. 297 (1898) ; 
R. c., 25 C. 571 ; followed in Bhugwanbutti 
Chowdhrani v. Korbe.s, 28 (!. 78 (1900); s.c., 
5 (\ W. N. 483 ; Ahmed v. Moidin, 24 M. 444 


(1901 ) ; following Snbbammal v. Hnddlestone, 
17 M. 273 (1894); in, liowcvcr, the recent 
E. B. dccisiou, Aranasi Gounden v. Nacham- 
mal, 29 M. (1905), these last two ca.scs 
were ovorrided, it being held t/h(ire was no 
res judicata ; see also David v. Grisli Chundcr 
Giiha, 9 a 183 (1882). 

(4) Gopi Nath ( Ihobey v. Bhugwat Persliad, 
10 C. 697 (1884) ; Raghunath Panjah v. Jssur 
rinmder Chowdhry, 1 1 C. 153 (1884) ; Kunji 
Arnina r. Raman Menon, 15 M. 4!14 (1891) ; 
Rai Churn Glio.se c. Kumad Molian Dutt 
(Jhowdhury, 2 C. W. N. 297, 301 (1898). 

(5) Bhugwanbutti Chowdhrani Forlies, 
28 (t 78 (1900). 

(0) Abdul Kadir v. Doolanbibi, 37 B. .563 
(1913). 

(7) See Nilv^aru e. Nilvaru, 6 B. 1 10 (1881) 
[affirmed in Balkishan v. Kishan Lai, 11 A. 
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the same facts, and an appeal against one decree only, it was held that 
the decree unappealed was no bar to the decision of the appeal.(l) In a suit 
brouglit in tlie Agency Court at Kattiawar, relating to the villages in Katti- 
awar, tlie Court decided that there existed between the parties a custom of 
meiaj} (i.c., right to an extra share by the senior member). A second suit was 
subsequently brought in a British Court as regards the villages belonging to 
the parties situate in the British territories, wlierein plaintiffs alleged that 
tlie custom of meta/p did not exist in their family. It was contended, on behalf 
of the defendant, that the question was res judicata, on the ground that the 
test of competency to try the subsequent suit was whether the suit was one 
which in respect of its subject-matter and the valuation thereof could hav(^ 
been tried by the Agency Court, and that its exclusion on territorial grounds 
had not to be taken into account. The High Court declined to accept the 
contention, as not being consistent with the express terms of sect. 11 of the 
Code. (2) There can be no res judicata unless the Judge who made the decree 
in the previous suit had jurisdiction to try and decide, not only the particular 
matter in issue, but also the subsequent suit itself, in which the issue is subse- 
quently raised. (3) 

Th(^ under-mentioned cases and authorities may be consulted as to the com- 
petency of special Courts, and of Courts in special cases ; Kevenuo Courts ; (4) 


J48 (1888), whero the eflfect of judgments 
in iKJuding suits is co'iisidercd] ; and Gunga- 
bishen Bhugut v. Raglioonath Ojha, 7 C. 381 
(1881); Rajah Mokond Narain Deo i\ 
Jonardan Dey, 15 W. R. 208 (1871) ; Hukin 
Ohaiid, op. cit. 144 d saq. ; Clasper.sz, op. cit. 
344 d spq,, 31)7, 440 ; Eniamooddeen Sowdag- 
hur Shaikh Futteh Ali, 3 C. Jj. R, 447 
( 1 878). As to matters not entertained by an 
Appellate Court, see Mussamut Iinaman v. 
Fazul Karim, 7 N. W. P. 251 (1875) ; Gunga- 
biflhen Bhugut v. Raghoonath Ojha, supra ; 
(Uiinniya Mudali v. Venkatacliella Pillai, 3 
M. H. C. R. 320 (1807); Ghurphekni v. 
Purmeshar Dayal, 5 C. L. ,T. 053 (1907). In 
Narayanan v. Kannamniai, 28 M. 338 (11K)4). 
it was held that the H. C. did adopt tho 
findings. 

(1) Panehauada v. \ arthiiuitha. 29 M. ,3.33 
(1905). 

(2) Prithesingji v. Umedsingji. 0 Horn. L. R. 
98 (1903) ; doubting Bahabhat Narharbhat, 
1 3 B. 224 (1 888). See these cases referred to, 
pod, ''Foreign Judgmevt.'' In Laksmishankar 
V. Vishnuram, 24 B. 77 ; s. e,, 1 Bora. L. R. 
534 (1899), it was held that there was no res 
judicata Iwcause the Baroda Court had no 
jurisdiction over the defendants. 

(.3) Gokul V. Pud mai land, 4 Bom. L. R. 794 
(1902); s. c., 29 C. 707, in whieh the P. C. 


point out that in this respc'ct s. 13 went 
Ijeyond tho Duchess of Kingston’s case. 

(4) Hurri 8unkcr Mookerjee v. Muktaram 
Patro, 15 B. L. R. 238 (1875) ; Gangaraju v. 
Kondireddiswami, 17 M. 100 (1893); Hari 
(Uiaran Singh v. Har Shankar Singh, 10 A. 
404 (1894) ; 18 A. 59 (1895) ; Rangayya App^ 
Rau V. Ratnam, 20 M. 392 (1897) ; Kalliani v. 
Dassu Pande, 20 A. 520 (1898) ; Field, Ev. 
.304, 305 ; Caspersz, op. cit. 338-310 ; Jafar 
Khan v. Gholam Muhammad, 25 A. 282 
(1903) ; Niadar v. Baiii Mai, 24 A. 153 (1901 ) ; 
Niranjan Rao v. Abdul Rahman, 1 A. L, .f. 
122 (1904) ; Dharani Kanta Laliiri v. Gab<*r 
Ali Khan, 30 C. 339 (1903) ; Gokul Mendar c. 
Pudmanand Singh, 0 ('. W. N. 825 (1902) ; 
Gomti Kiinwar v. (Juari, 25 A. 138 (1902); 
Vedachala v. Boomeappa, 28 M. 05 (1903) ; 
as to the deei-;ion of the sptM-ial Judge under 
tho Bengal Tenancy Act, ib., v. ; Shewbarat 
Koer V. Nirijal Roy, 10 C. 597 (1880) ; Lala 
Kirut Narain r. Palukdhari Pandoy, 17 C. 
320 (1889); and of R(5vcnue Oificor as fo 
entries in Record of Rights ; (Jokhul Sahu l\ 
Jodu NundunRoy, 17 0.721 (1890) ; Pandit 
Sardar v. Moajan Mirdha, 21 (\ ,378 (189.3) ; 
Raghuhar Dyal v. Bankc T.<al, 22 A, 182 
(1900). As to proceedings of a Settlement 
Officer, see The Secretary of State for India 
in Council n. Kajimuddy, 23 C. 257 (1895). 
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land proceedings ; (1) applications by petition under sect. 03 of the Adminis- 
trator- GeneraFs Act (II. of 1874) ; (2) applications for tin; guardiansliip of a 
minor ; (3) proceedings of Registration Officers ; (4) Collector’s decision under 
Madras Act III. of 1895.(5) A decision by a settlement officer, under Chapter X. 
of the Bengal Tenancy Act, as to which of two persons claiming to be tenant 
ought to be recorded as such, does not operate as res judicata in a subsequent 
(‘iviJ suit between tlie same parties concerning the title to the land. (6) A finding 
in a suitfor therecoveryof interest on a mortgage is not res judicata in a subsequent 
suit under the Dekhan Agriculturists’ Relief Act (XVIT. of 1879), which is in 
relief of a certain class and has a special character, unless the previous suit falls 
within the class of suits to which that Act applies. (7) A settlement officer’s 
decision, under sect. 107 of tJic Bengal Tenancy Act, was lield in tJie under- 
mentioned suit to liave the force of a decree, though it did not make tJie question 
of rent res judicata it was admissible in evidence as totJie rent. (8) A decision 
ill a previous suit iii a district Munsif’s Comh, m the exercise of its ordinary juris* 
diction, may operate as res judicata in a subsequent suit btdween the same 
parlies on the Small Cause side; of the Court. (9) 

In respect of the presumption as to jurisdiction, the ruh*< is, tliat nothing 
sJiall be intended to be out of the jurisdiction of a superior Court, but tliat 
wiiich specially appears to be so ; and, on the contrary, nothing siiall be intended 
to be witliin tJ}c jurisdiction of an inferior Court’, but that which is so e.\pr(5Sidy 
alleged. (10) It is necessary, therefore, for a party, who relie.7upon tlie decision 


And iis to tlie clTeet of an awartl under the 
tVntral Provinces Land Revenue Act (XVll. 

1881), see Rewa Pershad .Sukal r. Deo Dutt 
Ram St&al, 4 C. W. N. 582 (1899) ; Hcni 
Pandc V. Kausal Kishoro, 29 A. 100 (1900) ; 
Rihari c. ISlieobalak, 29 A. 001 (1907) [Agra 
Tenancy Act] ; Natesa (iramani v. Rcddi, 17 
M. h. 518 (1907 ) ; Bed ISaran v. BJiagat, 
52 A. 455 (1911) ; Jaimangal r. Bed Saran, 
55 A. 193 (1911). 

(1) Raja Xilmoni Singh Dj’o Bahadur r. 
Barn Bandhu Rai, 7 C. 588 ( 1 H81 ) ; Nobodeep 
C'li under CJiowdhry Brojendro Ball Roy, 7 
C. lOd (1881); 9 a L. R. 117; Nilmonce 
Singh Deo 7v Rambundhoo lk)y, 4 0. 757 
(1879); Maliadovi r. Neelaniaiu, 20 M. 209 
(1890). 

(2) Siuitli Secretary of State, 5 C. 510 
(1878). 

(3) Nehalo v. Nawal, 1 A. 428 (1877). 

(4) MohiniaCliundcr Dhur J ugul K ishore 
Bhuttacharji, 7 C. 736 (1881). 

(5) Balijepalli v. BalijopaUi, 30 M. 320 
(1906). 

(6) Pandit Sardar v. Mcajau Mirdha, 21 V. 
378 (1893) ; Hamid- un-nisa v. Abdul Hamid, 
1 A. L. J. 9 (1904) [order under e. 03, Act 


XIX. of 18731. 

(7) Vithal Rainehandra f\ Sitabai, 36 B. 
518 (1912) ; H. c., 14 Bom. L. K. 579. 

(8) Ashutosh Nath Roy r. Abdool, 28 G. 
676 (1901); aeo as to same section, Mohim 
Chandra Ray Kalitara Dcbya, 11 W. N. 
939 (1900) ; as to a proceeding under s. 104 of 
the same Act, sec Maharaja JDiirga Charan 
Laha v. Hatteen Mandul, 5 (\ W. N. elv. 
(1901) ; s. e., 29 (t 252. Sec generally as to 
])roec(‘dings under the Bengal Tenancy Act, 
Gokul Maudui’ v. Pudmanand Singh, 29 C. 
707 (1902) ; Mohunt Jagannatli r. (.’handra 
Kumar, 5 C. W. N. 421 (1900) ; Sheddi Kor- 
hail V. Sheikh Jafar, 5 C. W. N. 798 (1901) ; 
Dharani Kant Lahiri r. Gobar Ali, 7 C. VV. N, 
33 (1902). 

(9) * Raja Sumhaibi v. Raniehandrudu, 27 
M. 63 (1902). 

(10) R. r. Nabadwip Goswami, J B. L. R., 
0. (>., 15, 29, 30 (1868) ; 15 W. R., (Jr., 71 ; 
Field, Ev. 306, where also an opinion is 
expressed that the High Courts, and the 
Courts occupying a similar position in the 
Punjab and Burma, arc probably the only 
Courts which can in India be regarded as 
superior Courts within the rule. 
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<)l Mil iii[(;nor Irilmnal, to bo propaml to sJiow tluit ilio proooodiugs wore witliin 
its juj'isdictioii. in tlni case of a Court of superior jurisdiction, tJie want of 
jurisdiction is not to bo prcsunie.d. 

A (bicroo made without jurisdu-tiou cannot opiu-ate as res jadmUa.(\) 
And tiio consent ol parties will iiolr <>ivo to a Court a jurisdiction wliicli it docs 
not otiiorwiso 2 )ossess.( 2 ) But tiio jurisdiction of a Coui’t to entertain 
and decid(; upon a cause of action depends upon the nature ol tlio claim ])ut 
forward l)y the plaintiff as his cause, of action, and the matter involved in 
it; and does not depend upon what the (bdendant may assert by way of 
def(‘ncc.(:>) 

Such matter must have been heard and finally decided by the 
Court in the former suit. — In onbu* to operate as res judkala, the matter 
must hav(‘, been heard and Juuilltj decided. There must have been a. decision 
upon the matter alh‘ged to be res judieaUi, which finally granted or withheld 
the relief souglit in resjiect thereof. lies judicata by its v(Ty words means a 
matter upon which the Court has exercised its judicial mind, and has come to 
the conclusion that one side is right, and has pronounced a de,cision accordingly. 
In my opinion, res judicata signifies that the Court has, after argument and 
consideration, come to a decision on a (ontested mutter." (4) These words 
should be read to mean heard and jiualhj decided’^ by such Court, either if 
no appeal is preferred from its judgment, or if an appeal l)eing firi'buTcd has 
been disposed of, and the judgment of the Appellatci Court, which takcis tlie 
place of its judgment, has decided the point.(5) "The conditions for the 
exclusion of jurisdiction, on the ground of les judicata, an^ that the same identical 
mattei' shall have come in nuestion already in a Court of competent jurisdiction ; 
that the matter shall have been controverted, and that ii shall have been finally 
decided. That is just what sect. 13 reipiircs, there must be a final decision.” (6) 
As to judgments by consent, siic post. 

According to Explanation Y. of the last Code (which has now' been 
omitted) a decision was final within tlie meaning of the section, when it was 


(1) Kalka Per sad. c. Kauluiya Singh, 7 
N. W. P. 1)9 (187.7). 

(2) Kadambinoo Dassee c. Dooiga (’hum 
DuLb, Marsh. 4 (18()2) ; T})c (.Toverniiieiit ol 
Bombay v. lianmol Singji AmarHinji, 0 B. 
H. ('. K. 242 (1872) ; Roy Bhoixaidio Nath 
Chowdhry r. Kalcc Prosunno Ghose, 24 W. R. 
205 (1875). 

(3) ChundcT (^ooiiiar Ahiiidul t. Bakul Ali 
Khan, 9 W. R. 598 (1808 ) ; Jag J..al v. liar 
Narain Singh, JO A. 524, .528 (1888) ; but see 
Kali Charam v. Sheobur, 17 C. L. J. 93. ^ 

(4) Jonkins v. Robertson, L. R. 1 H. Jj., 
Se. xVp., 147 ; see also Udaiya Tovar r. 
Katama Natehair, 2 AI. H. Ct R. 131, 140 
( 1 801) ; Saikappa Chetti t\ Rani Kulandapui’i, 
3 M. II. C. R. 84 (1800); Ghunder Soklmi- 
D(‘b Itoy V. Doorgendro Deb, 3 W. R. 39 


(1805); Shcosagar Singh r. Silaram Singli, 
21 V, 010 (1897) ; Kailash Mondul v. Baroda 
Sundari Dasi, 24 (t 71 J ( 1 897) ; llitto Kunwar 
t\ Kosho Prasad Absr, 19 A. 277 (1890). In 
Balaram AIoiulul v. Kartiok Ghandra Roy 
(4iowdliury, 4 G. W. N. 101 ('l 899), it was 
hold that the i)oint (I’atu of rent) was never 
raised and decided in the previous suit. 

(5) Rai Churn Gho.so v. Kumud Mohan 
Dutt Ghowdhury, 2 G. W. N. 297, 300 (1898) ; 
.s. c., 25 G. 571. See Ghurphekni v. Parme- 
shar Duk^, 5 C. L. J. O.'^S (1907). 

(6) Par.sotam Gir v. Narbada Gir, 21 A. 
505, 514 (1899) ; citing Langmead r. Maple, 
18 G. B. N. S. 255, 270. In Rango v. 
Muddiyappa, 23 B. 290 (1898), the decision 
was held to bo not final. 
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sufli as llic Court Jiiakiiig it could not alter (except on review) on tlic applica* 
lion of eitlier paiiy or ]‘ecoiisider of its own motion. Tkoiigk tins Explana- 
tion lias been now omitted, tlie word “ final ” presunialdy lias still tlio same 
meaning. A decision liable to appeal may be final within the meaning of this 
section until the appeal is made.(l) It is not, however, necessary, in order 
to justify a plea oi res judicata, to show fliat tlie first case was fully entered 
into and discussed, cither by oral or written testimony, where no question was 
raised but all the parties interested declared themselves satisfied on the 
point ; (2) and a final decree is conclusive, notwilhstaiiding it may have 
proceeded upon an erroneous view of the law.(3) It, however, generally 
speaking, follows from tlie rule which requii’es a hearing and final decision, 
that a finding which is inconclusive, or which is based upon tex'hnical points 
and which dismisses a suit for any reason Jiot on the merits, will not operate 
as a bar ; as wh(‘re a demurrer was allowed ; (4) or a suit is dismissed for mis- 
joinder and failure to pay coort-fees ; (5) or improper valuation ; (0) or because 
the permission of Government was not previously obtained ; (7) or because of 
failure to give security for costas; (8) or on the ground of jurisdiction; (9) or 
non- joinder of all proper parties ; (10) or as against a party whose name was 
ordered to be expunged from the record in a former suit ; (11) or where a suit 
has been dismissed for failure to pay the costs of service of summons on the 
defendants ; (12) or where a suit to remove an attachment is dismissed on tiie 
ground that the attacJiment has already been remo\cd;(13) or where a suit 
has been dismissed on the ground that it was premature ; (14) or wrongly 
frajneddlO) In a suit to recover principal and interest due on a bond executed 


,(J) SccNilvaru l\ J*^ilvaru, 015. 110(1881) ; 
Balkishair c. Kishau Lai, II A. 148 (1888); 
as to cx 'p<trU' dcoroe, soo Modliiisudun v. 
Brao, 10 C, 300 (1880). But see Kanakayya 
y. Janardliaiia Paddi, F. B,, 30 M. 430 
(1910), a final decree is which is neither 
under a]ipeal nor liable to be set aside ur 
modified on appeal. 

(2) Uuiulas V. Waddell, L. K. 5 Ap. Ca. 205. 

(3) tiouri Koer o. Audh Ivocr, 10 U, J087 
(1884). 

(4) Lakshinau Dada Naik r. Uamchandra 
Bada Naik, 5 S. 48 ( 1 880) ; L. Ilf 7 1. A. 1 81; 

7 (J. L. E. 320 ; see Broughton, op. at. 94, 99. 

(5) Muhammad 8alim v. Nubian Bibi, L. E. 

8 A. 282 (1880) ; Fattch Singh v. Mussaniut 
Jaiehmee Koer, 21 W. E. 105 (1873). 

(0) Dullabh Jogi e. Narayan T^ikhu, 4 B. 
H. V. R., A. 0., 110 (1800) ; see also Eajendro 
Lall Gossami o. Kharna Churn Lahori, 5 C. J 88 
(1879) ; Irawa v. Satyappa, 35 B, 38 (1910). 

(7) Pattaravy Mudali v. Audimaiil Mudali, 
5 M. H. C. E. 419 (1870) ; Putali Mehoti v. 
Tulja, 3 B. 223 (1879). 

(8) Eangrav Eavji v. Sidhi Mahomed, 0 B, 


482 (1882); seer. 173. 

(9) Baban Mayaclia v. Nagii Shravucha, 2 
B. 19 (1870) ; Mahabeor Singh i'. Eanibhajan 
Sah, 10 C. 545 (1889) ; Bhiikhandus Vijbhu- 
khandas v. Lallubhai Kashidas, 17 B. 502 
(1892); Eaiii Govind Jha v. Mungur Earn 
Ohowdhry, 13 C. L. E. 83 (1883); Ganesh 
Koer V. Umdat-uii-nissa Begum, 0 N. W. P. 
77 (1874) ; Grish Chundia Mookerjee v. 
Earmjssurec Dabee, 22 W. E. 308 (1874). 

(10) Pursuii Gopal Pal r. Poonianund 
MuUick, 21 W. H. 272 (1874). 

(11) Kalce Coomar Butt Eoy r, Pran 
Ivishoree Chowdhrain, 18 W. E. 29 (1872). 

(12) Bessossui- Bhugut v. Murll Sahu, 9 C. 

103 (1882). \ 

(13) Kashinath Morshoth v. Eaiichanclra 
Gopinath, 7 B. 408 (1883). 

(14) Lakshman Bada Naik v. Eamehandra 
Bada Naik, 5 B. 48 (1880) ; Shaikh Elahoo 
Buksh V. Baboo Sheo Narain Singh, 17 W. E. 
300 (1872) ; Ramireddi v, Subbaroddi, 12 M, 
500 (1889). 

(16) Boohari Singh v. Lala Suwsmun Lull, 
3 C. L. R. 395. 
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])y Hie (lefeiidants in favour of the plaintifi’s father (deceased), it appeared that 
tlie plaintiff had previously brought a similar suit, which was dismissed for 
the reason that the plaintiff produced no succession certificate : it was JM 
that the previous proceedings did not bar the present suit.(l) And generally 
a case summarily dismissed for a technical defect or irregularity of any kind 
cannot operate as a res judicata.(2) Where a suit was dismissed, having 
regard to sect. 42 of Act L of 1877, on the ground that the plaintiffs had omitted 
to sue for possession, the decision was held no bar under sect. 43 (correspond- 
ing with 0. II. r. 2 of the present Code) to a suit for possession and to 
have a deed declared void. (3) In a recent case in the Allahabad HigJi Court, 
two suits had been instituted by the plaintiff on the same day and in tJic 
same Court, he liad made A. defendant to one and A. and S. defendants to 
the other, and both suits had been decoded by a single judgment, followcjd 
])y separate decrees. In the first suit A. appealed and in the other 8. 
oidy. During the ])endency of A.’s appeal, S. died and his ap])eal abated 
and the judgment in that suit became final. Held that the hearing of A.’s 
separate appeal was barred. (4) Where a party agreed to be; bound by the oatli 
of certain persons, and an issue was thus decided, this was held not to be an 
adjudication which would have the effect of an estoppel in subsequent proceed- 
ings. (.’3) No finding upon a question not directly put in issue, and no opinion 
incidentally expressed, can be rogardexi as a final judgment. (0) The dismissal 
of a suit under sect. 102 of the fonner Code (corresponding witli 0. IX. j'. 8) for 
noii-appoaranco was not intended to operate in favour of the defendavt as res 
judicata. It imposes, however, wlien read with sent. 103 of tlie former Code 
(corresponding with 0. IX. r. 9), a certain disability on the plaint iff v\ lu^se suit has 
been dismissed. He is thereby precluded from bringing a fresh suit in rcspeci 
of the same cause of aclion.(7) Where a plaintiff appeared in a suit ^tnd weiit 
into evidence, but before the evidence was closed made default and tlm casci wa^ 
dismissed, there was held to be a bar. (8) There is no such thing known to tlu; 
law as constructive estoppel, and if there were it would not satisfy the j'cquirc- 


(1) fictai»cruiriala Chetti Mui uiigandi 
tScrvaigaraii, 18 M. KJO (1895). 

(2) Ramiiath Kai Chowdliaii c. Ilhagbat 
Mohapatro, W. K., Act X., UO (18(15); 
8holvhec Bewa i\ Modhec Mundul, 9 W. K. 
327 (1868) ; approved in Ramireddi v. 
Subbareddi, 12 iM. 500 (1889) ; sec also Pogba 
Mahtoon r. Gooroo Baboo Gunesh Raw, 24 
W. R. 114 (1875). [The striking off a suit 
on the day of hearing, because neither plaintiff 
nor defendant is present, does not bar the 
plaintiff from suing again.] 

(3) Ram Sewalt Singh v. Nakchod Singh, 
4 A. 261 (1882). 

(4) ' Anant Das v. Udai Bhan, 35 A. 187 

(193). ' 

() Kesha va Tharagaii v. Rudran Nam- 
budrijG M. 259 (1882); dissented from in 
Sanyasi Baritya v. Artaswaro, 24 M. L. J. 


321 (1913). 

(6) Shib Nath (Jhatterjeo r. Nutiokissen 
Ghattcrjcc, 21 W. R. 189 (1874); Gliela 
lehharan v. Sankalehaiid Jetiia, 18 B. 597 
(1893) ; HOC Shib Cbarau Lai v. Ragliu Natli, 
17 A. 175 (1895). 

(7) (Jhaiid Koui’ v. Partab 8iiigh, 10 C. 98 ; 
L, R. 15 I. A. 156 (1888) ; see also Shankar 
Baksh V. Jlaya Shanker, 15 C. 422 ; L. R. 

1. A. 66 (1887) ; Ramchandra Jivaji Tilve r. 
Khatal Mahomed Gori, 10 B. 28 (1852) ; 
Gobind Chundcr Add^ v. Afzul Rabbani, 0 
C. 426 (1882) ; Ramchandra v. Bhikibai, 6 B. 
477 ; Rungrav Ravji v. Sidhi Mahomed, 6 B. 
482, 486 (1882) ; Ram Chandra v. Narringha- 
charya, 24 B. 251, 253 (1899). 

(8) Roma Nath Das v. Mohesh Chandcr 
Pal, 9 0, W. N. 679 (1900). 
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nonts of sect. 11. Wliere in a former suit between tlie same parties in wliicli tlie 
ame claim upon title was made, a decree dismissed the suit, but the judgment 
11 the former suit stated that it was left open to the plaintiff to sue again and 
hat no matters affecting the rights of the parties were decided between them, 
i was held that the prior decree was not a final decision within the meaning 
)f the Code and iLo defence of res judicata was not maintained. (1) IVliere, 
hough there has been a decision on other points, the matter of tlie second suit 
las literally not been determined in the previous suit, there can be as to it no 
'cs judicata.(2) The section does not apply where the former suit is with- 
lrawn.(3) It has already been remarked that upon appeal a mailer ceases 
-0 be res judicata. When a matter, although decided by the Court of first 
nstance or by the lower Appellate Court, is not deedded by the last Court of 
'Vppeal, it has not been lieard and finally decided. The fact of an appeal 
icing in point of form dismissed is not conclusive as to every point decided 
)y the lower Court. (4) As to the effect of withdrawal from a suit, set^ note 
ielow.(5) The dismissal of a claim after issue has been joined, because the 
ilaintiff lias failed to produce evidence to substantiate it, has the same effect 
IS a dismissal founded upon (evidence, and the subject-mat l<‘r of such claim 
A’ill be res judicata.{Q) A subsisting judgment on an award is as binding as 
iny other judgment. (7) As bctweim th<‘. psvrties a decrei*. arrived at after the 
aking of an oath on a question of fact in a case under the Oaths Act is none 
die less a final adjudication. (8) A judgment by consent is as effective an 
estoppel ladween the parties as a judgment wlmreby the ('ourt exorcises its 
iiind o?i a contested cause. (b) And where a Court has heard and determined 


(1) Parsotain Oii' c. Narbada Gir, 21 A. 
f)05 (J80«) 

*(2) Pi<5kl, Ev. 289 ; Brought on, op. rit. lOJt, 
111(1 cases tlioro cited ; so wlieiv no i.«istK5 is 
•aised and decided, or an i.ssue is rais(‘d and 
die (loiirt declines to d(‘(;ide it, there is, of 
•ourso, no estoppel. . 

(3) l)urdundyai»a r. Malhar, 2 Boni. L. II. 
871 (1900). 

(4) Chunder Cooniar Mittei' v. Sliib Sundari 
Dossce, 8 C. 031 (1882); 11 0. L. R. 22; 
Cdingabishen Bhugut v. Raghoonatli Ojha, 7 
ft 381 ; 9 U L. R. 34 (1881) ; Nilvaru v. 
Nilvaru, G B^ 110 (1881); l^mamoodeen 
Sowdaghur v. Shaikh Futteh Ali, 3 C. L. R. 
t47 (1878); Rajah Mokond Narain Deo v. 
Jonardan Doy, 15 W. R. 208 (1871) ; Caspersz, 
yp. Ht. 440, 344, 346 ; Field, Ev. 289, 2tX) 
As to an appeal putting an end to any finality 
in the decision of the lower Court, see 
Seosagar Singh v. Sitaram Singh, 24 C. 61C 
(1897). 

(6) 0, XXIII. post ; Watson v, Tho Col- 
lector of Rajshahye, 13 M. I. A. 160, 170 
(1869) ; Bunwari Das Muhammad Mashiat, 
9 A. 690 (1887); Sukh Lai v. Bliikhi, 11 


A. J87 (1888); Ram Charan Buhardur r. 
H(‘a55uddin, 10 C, 857, 860 (1884) ; Caspersz, 
op. cit. 436 438; Field, Ev. 293, 234 ; 
O’Kiriealy, (’iv. Pr. Code, not(‘S to s. 373. 

(6) Harriot i\ Harii])lon, 17 East, 269 ; lef. 
t o in Field, Ev. 271 ; Watson v. 3'ho Collector 
of Rajshahye, 13 M. 1. A. 1 70 (1869) ; Sahadeo 
Pandey v. Nokhid Pandey, 15 W, R. 57.3 
( 1871 ) ; Mofizooddccii v. Shaikh Amooddeen, 
23 W. R. 68 (1875) ; Kartik Chandra Pal v. 
Sridhar Mandal, 12 C. 563, 566 (1886). 

(7) Wazor Mathon v. Chani Singh, 7 0. 
727 ; 9 a L. R. 377 (1881) ; foil, in Vyauka- 
tesh Chimaji v. Sakharan Dait, 21 B. 465 
(1896); see as to refusal to file an award, 
Muhammad Nawaz Khan v. Alatn Khan, 

L. R. 18 I. A. 73 (1891). As to awards, see 
further, Caspersz on Estoppel, 235, 238. 

(8) Ahmed v. Moidin, 24 M. 444 (1901); 
foil, in Sanyasi Baritya v. Artaswaro, 24 

M. L. J. 321 (1913). 

(9) In re South American and Mexican 
Co., 1 Ch. (1895) 37 [explaining Jenkins v. 
Robertson, L. R. 1 H. L. (Sc. App.), 117, 122, 
125; ref. to in Minalal v. Karstoji, 30 B. 
395. 403 (1906) ; and see The Bellcairn, L. R, 

L 
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tlui cMsc judicially, and there has been an appeal, wliicdi has been wiiJidrawn 
owin^ to a compromise entered into by Hie parties, the original decision becomes 
a linal decision and operates as a ba.r to a second snit.(l) When a 
deci'ce is passed by consent of parties, th(‘, (question whcthcj’ or not the com- 
promise on which such decree is liased is valid, cannot be gone into on an appeal 
against that decuH‘.(2) The Court, liowever, has jurisdiction to set aside 
a consent order upon any ground which would invalidate an agreement between 
tlie parli(‘s. So a consent order wliicb liad been comjileted and acted npon, 
but without affecting interests of tliird part-ies, was set aside by the Court on 
the ground of coinmon mistake. (o) The. test' for dot(‘rmining whether there’ is 
an estoppel in any ])artieular (‘ase is whether the parth’S decided for themselves 
the particular imittcr in dispute and the matter was cxjiressly embodied in the 
decree passed on the com]n*omlse.(4) Compromises of suits by Hindu females 
arc to be dealt with upon the principles apjdicable to alienations b}’^ tliem.(r)) 
'riie rulings as to the effi’ct of ex parle and unexecuted decrees in subsequent 
suits (a (piestion which has l)een considered principally in connection witli 
remi suits) are couflicting.(()) An ex parte decree is, wlien final, res judicafa 
ordy so far as the (hu’ision m^eessarily dcTided an issue, but notliing more is 
concluded. Tlic’. conclusive effect is eonfinc’d to the jioint actually decided. (7) 
Thus ail ex parte, decree for rc’ut eoneludes nothing more than that so much 
rent was diici at a certain time from the tenant to Ids landlord, and assuming 
that the plaint goes no further, and makes no claim for a declaration as to the 
rate of tin; rent, tlie defendant having a pro])er op])ortunity to meet the ease, 
the rate of lent is not res jadfeata, even although the’ decree may recite or declare 


JO P. T), JOJ ; AubJu)y«‘8siiry Dalx’c r, (Jouri 
tSiuikur Paiiday, 22* ('. 8(30, 801 (1895), 
ar(fia ti(h \ ; foil, in Nichola.s v. Aspliar, 24 
('.21 0, 2117 (1890) ; Laksniisliankar Dev.xliaii- 
kar r. Vislinuram, 24 B. 77 (1809) ; see kala 
Sliil) Lai V. Lala (Jouri Prasatl, 2 0. W. N. 
171 (1897); LalvKhmi Ammal v. 'I’ikarani 
Tovaji, J M. H. ('. R. 240 (1805); Lakshnii- 
shankar v. Vishiiuratn, 24 R. 77 (1899); 
llrauikumaratli Kannan Nayar r. Uraiii- 
kuniaratli Penju Nayar, 5 M. 1 (1882); a 
dc’cree passe.cl in accordance with a conij»ro- 
jniHC may be final under 0, XXIll. r. .*1, 

J)OSf. 

( ) ) Vythiliiiga Mufijcanar v. Vijayatainnial, 
0 M, 45 (1882) ; as lo decrcc.s by consent dia- 
niissing a suit, sec Tlie llcllcairn, L. R. 10 
i*. D. 1 01 ; Broughton, op. cit. 102 ; and 
wlu^rc the consent is that the action lie 
discontinued, Owners of the Cargo of the 
Kronprinz v. Owners of tho Cargo of Ok! 
Andalusia. L. R. 12 App. Ca.s. 250. 

(2) Behari Lai r. Majid Ali, 24 A. 138 
(1901). 

(3) Hudderstiehl Banking Co., Ld. v. 


Henry Li.sicr A' tScu, Ld. (1895), 2 Ch. 1). 
273 ; as to iho {dreel ol a clause nol contained 
in a petition of eonipromisc being add(>d in 
a eonaent decree, sc'c llauK'shwar Prosad 
Narain Singh (Jhandri’sliWarlToaad Nai-ain 
Singh, 7 C. W. N. 880 (1905). 

(4) Venkata P(Tuii)al v. Thatlia Ranm- 
sainy, .55 M. 75 (1911); Heliari Lai r. 
Baud Huaein, 35 A. 240 (1913). 

(5) Sant Kumar v. Oco Saran, 8 A. 3(>5 
(1880); Ram Knber Paiid(‘ v. Ram Dasi, 
35 A. 428. 

(0) Field, Ev. 294-290; (p,Mj)crsz, op. rH. 
441-440; Broiighiou, op. cit. 97, 08; Ma- 
haraja Beorchandor Mauick r. Ramkisheii 
Shaw (F. B.), 14 B. L. R. 370 ; 23 W. R. 128 
(1874); Birchunder Manickya HuiTisli 
Chunder Doss (F. B.), 8 C. 383 (1878); 
Modliusudan Shaha Mimdul v. Brae (F. B.), 
10 C. 300 (1889), where the cases will lx* 
ffuind oitixl and discussed ; and see Raj 
Kumar v. Aliinuddi, 17 C. W. N. 027 (1912). 

(7) Modliusudan Shaha Mundul v. Brae, 
snprn. 
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tlio rate.(l) Sucli decreos genomlly will bo held conclusive as to all matters 
wliicli shall liavc boon lioard and decided on the merits. A defendant respondent 
cannot avoid the application of the principle of res judicata, by saying tliat lie 
did not appear at the trial of the suit, and a plaintiR who has got an ex parte 
decree on proof of his title or on failure of the defendant to prove a defence, the 
onus of proving whivii was on him, cannot be deprived of the full benefit of the 
de(;i‘(‘e which he has obtained by the fact that the defendant did not ajipear 
in court to protect his own interest.(2) An ex parte decree in a suit for rent 
operates as res judicata upon the question of relation of landlord and tenant, (3) 
A linding on an issue not necessary for the determination of the suit will not 
elTect a res judicata. Wliere an issue is not necessary lor the decision of tlie 
suit in which it is raised, the decree, couched in general terms, does not. cover 
the finding on that issue, nor can the insertion of such finding in the decree 
give it the force of res judicata. The (\)de does not contemplate findings on 
issues being inserted in it, and there is no section in the God<^ which makes it 
necessary »to appeal from the dem’ee, because such finding has been inserted in 
it. (4) A decree in a maintenance suit is not final in the sense that the rate 
fixed can never be altered , All ertul circumstances may justify a suit lor reduidion 
of maintenance or a suit for its increase. If there be such altered circumstances 
a previous decision will be no bar.(5) An order of the Small Cause Court, 
made in a jiroceeding und(‘T sect. 278 of the former Code, is an order made in a 
suit within the nnaining of sect. 37 of the rresidency Small Cause Courts Act (XV. 
of 1882), and as such is final.(G) A possessoiy suit filed in the Mamlatdar's 
(lourt T\%s dismissed by the Mandatdar on the merits. The jilaintifi theri*- 
iijion filed anotlier suit under sect. 9 of the Specific Belief Act in a (-ivil Court- 
which allowcid the claim and passed a decree in his favour. It being contended 
tlyit the Mamlatdai 's d<‘cree barred the second suit, it was held that the Mamlat- 
dar’s deefsion was not conclusive.(7) Where there are conflicting decisions, the 
hist d(‘cision operat<‘s as a bar. (8) 

Preclusion by rule (sect. 12). — See first paragra})h of the notes to these 
seefions. 

Foreign judgments (sects. 13 and 14).— The provisions of sect. 13 
have heen rearranged, witli a view to clearer statement, and are substantially 
the same as those of sect. 14 of the last Code, with the exception of the addition 


(1) Modhusudan Shaha Mundul v. Brao 
(F. R.) l() C. 3C0 (1889). As to* whether a 
decision on a previous rent suit as to 
relationship of landlord and tenant will 
operate as ns judicata on a subsequent suit 
for rent, see Article in 8 0. W. N. (No. 2fi) 
ccxiv., and cases there cited. 

(2) Riraj Mohini Dassi v. 8rimati Chinta 
Moni J)asi, fi C, W. N. 877 (1901). 

(3) Raj Kumar v. Alimuddi, 1 7 C!. W. N. 
027 (1912). 

(4) Ghela Ichharam v. Sankal Chaiid dtitha, 
B. r»97 (J893); sec 8hib Gharan Lai v. 

Itaghu Nath, 17 A. 174 (1895); Irawa v. 


Satyappa, .35 B. 38 (1910). 

(5) Bangani Arnmal v. Vijayamaehi Red- 
tlier, 22 M. 175 (1898). 

(6) Leiio Nath Batabyal NufFer Cliunder 
Nundy, 3 C. VV. N. 591 (J899) ; this judgment 
was reveraed on appeal upon grounds which 
rendered it unnecessary to decide whether the 
order was final uiicler s. 37 of the P. S. C. G. 
Act ; 4 C. W. N. 470, 473 (1900). 

(7) Ramchandra v. Narsinhaeharya, 24 B. 
251 (1899), disapproving of Ramchanrlra v. 
Bhikabai, 6 B. 477 (1882). 

(8) Mallu Mai v. Sharaman Lai, 1 A. L. J. 
123 (1904). 
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of clause (ff) and the omission altogether of tlie last clause of tlie former section, 
as to which, see 2 ) 081 . A foreign judgment is a judgment of a foreign Court ; 
as to tlie meaning of which term, see notes to sect. 2, ante, and ante “ Court.” 
A foreign judgment may be used in two ways. It may be either pleaded by 
a d(dendaut as res judicata by way of deferwe to the claim made against him, or 
a suit may be brought to enforce it. Sects. 13 and 14 recognize the effect 
f(n-eign judgment as res judicMa, tlie latter section providing that whei'^oji^ 
foreign judgment is relied on, the production of the document duly authet on 
cated is presumptive evidence that the Court wliich made it had competj-p 
jurisdiction. Ives 

All judgments, whether domestic or foreign, if delivered by a Couiio, 
without jurisdiction are void.(l) As regards competency, a question arose 
as to the meaning of the words Court of jurisdiction competent to try such 
subsequent suit ” in connection with foreign judgments. In the case of domestic 
judgments these words, as has been already stated, mean a Court ha^ing con- 
current jurisdiction with the Court trying the subsequent suit, whether 
as regards the pecuniary limit of its jurisdiction or the subject-matter of the 
suit, to try it with conclusive effect.(2) The sam(‘ construction has been^ 
given also wit-h regard to foreign judgments: it being held that tlm meriji 
fact that the ac^tual (second) suit could not have been tried in t he first (5ouri, 
did not uialter ; it being enough if a suit of that class could hav(' been tiied if 
the subject, -matter of it had been within the local limits of that (hmrt's juris- 
diction. (3) it has been held that the determination of an issue as to 
adoption in a suit brought in the Court of a Native State for the recovery of 
land was conclusive on that question in a suit brought in a British Indian 
Court for the recovery of ])roperty in British territory. (4) It has, however, 
fjeen doubted whether this decision is correct in so far as it holds that exclusion 
on territorial grounds is not to be taken into account,, it being point, ed 
out, with reference to the contention, that otherwise Explanation VII. of the. 
forimu Code (now sect,. 14) would be deprived of all meaning ; that there arc 
many suits which are, within the jurisdiction both of a foreign and domestic 
Court, to which that Exjdauatiou would attach. (r>) The existeiu'e of juris- 
diction will primarily be determined with refenmee to the law of the country in 
which that Court may be situate and from the Government wliereof it may 
derive its judicial power.(6) The Courts of other countries, however, are not 
bound and generally not inclined to recognize the, jurisdiction as sufficient 
when it is conferred or exercised against the general principles of intcunatioiial 


(1) See Authors’ Evidence A' »»ote8 to 
«. 44. 

(2) Sec Babathat e. Nasharbhat, 13 B. at 

p. 228 (1888). 

(3) Ib. [See com nents on this case in 
Piithisingji v. Uni' Asingji, (i Bom. L. R. 98, 
102, 103 (1903).] 

(4) Ib. 

(5) Prithisingji v. Uinodsingji, 6 Bom. 
J.. R. 98, 103 (l‘K)3), per Sir T^wrence 


Jenkins, 0. J. It is possible that the question 
of Foreign Courts’ Judgments was overlooked 
when the section was amended so as to render 
competency of jurisdiction necessary in 
regard to the subsequent, suit also. See as to 
juristlietion, Hukm Chand, C. P. C. 207. 

(6) Cartrigue i\ Imric, 4 E. & J. A. ,448 C. ; 
Bikraraa Singh Bir Singh (1888), P. K. No. 
191 ; Hukm Chand, C. P. C. 217. 
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law.(l) So ill the imdor- mentioned case (2) it was held that the Baroda Court 
Jiad no jurisdiction over the defendants who were British subjects residing in 
pritish territory. 

The Indian Legislature, however, while recognizing foreign judgments 
as res judicata, did not adopt the view of the English Courts as to their 
absolute conclusivcness ; (3) and qualified the general rule enacted in sect. 11 
by a numbe‘»* of limitations embodied in sect. 13. Res judicata, in connection 
witli foreign judgments, is only of limited extent. Jurisdiction and the exist- 
ence of the other elements common to both domestic and foreign judgments 
were formerly both dealt with in sect. 11, but jurisdiction is now separately 
[U'ovide for in sect. 13 (a). 

The other special limitations prescribed by sect. 13. in order that a foreign 
judgment may operate as res judicMa. are — 

1. It must have been given on the merits. So a judgment of dismissal 
(.)f a suit, as barred hy limitation, will not be deemed to be on the merits and 
therefore to operate as res judicata, except where that law not only bars the 
remedy but (‘xtinguishes the rigjit itself.(4) 

2. There must be no apparent mistake of Tntejuational or Indian law. (5) 
[n (he under-mentioned case;, (6) the Court relied on this clause in support of 
^e vi(nv that the judgment of a Court having jurisdiction otherwise than in 
icuordatice with the general principles of International law would not be res 
mdicata ; but this clause has reference to the judgment itself and not to the 
luestioT^of jurisdiction, which is provided for in clause (a) and which must bo 
iealt with on general principles. As appears from the words used, a mistake 
)f fact do(^s not bar the operation of res judicata, the judgment being a bar 
wen though the for(‘,ign Court had come on the evidence to an erroneous con- 
•kision as to the facts. Nor will a mistake as to the law of the country in which 
he judgment is passed, or of any country other than British India, affect the 
)l)cration of the judgment as res judicaia.(l) 

3. It must not bo contrary to natural justice. It is never advisable to 
imil th(‘ meaning of wide terms intentionally used by the Legislature. The 
»roi-ds are. wide enough, it has been said, to allow of an investigation into the 
Qoral rightness of the decision, (8) though they would not permit the Court 
^ inquire into the mOi "s on the simple ground that the conclusion drawn from 
be facts was eri'oneous. For such a case assumes a mere error in decision and 
lot !i contrariety to natural justice. Tin*, scopii of the term has, however, as 
r malter of general practic|j, ])een restricted to narrower limits, being used in 


; (1) Hukiri (Jhand, C. P. 211), 223; sc 
^rry (o. t\ Appasanii Filial, 2 M. 40 
teSO), aiul tlic loading decision, Gurdya 
Hugh V. Rajah of Faridkotc, 22 C. 22: 
1894), and oilier oases ci tod pod. Sec Flin 
n Jfr.t 21 Enoyc. Law, 281. A 

o aco(!ssory suits, seo Kasheo Nath v. Del 
tristo Rumanooj, 16 W. R. 240 (JS7J) 
Join hay Coast and River Steam N. Co. / 


tone Hcloux, 4 B. H. V. R.,0. 0., 149 (1867). 
(2) Lakshmishankai' r. Vishniiram, 24 B. 


77(1899). 

(3) iSoc Hukm Chand, Res. Jud. 678. 

(4) See Hukm Chand, Res. Jud. 680, 
C. F. C., p. 226. 

(5) lb., 682, C. F. p. 226. 

(6) Ilinde v. Ponnath, 4 M. 368 (1880). 

(7) Sec Hukm Chand, C. 1>. C. 227 ; Res 
Jud. 683-586. 

(8) lb., C. F. C. 228-231 ; Res Jud. 686 
694. 
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reference rather to the conduct or mode of procedure of tlie foreign Court than 
to the merits of tlie particular case.(l) Tlius a decision j)assed without reason- 
able notice to the pei’sons cojicerned is contrary to natural justice. (2) This 
view is adopted by the amendment, that it is the proceedings leading to the 
j iidgment which are to be looked at. 

4. The judgment must not have been obtained l)y fraud. All judgments, 
whether domestic or fonhgti, are void if obtained by fraud or collusion. (3) 
In the case of domestic judgments it has sometimes been htdd that the fraud 
for which they may be set aside must be extrinsic to the matter tried in the 
cause and not merely that consisting in false evidemee or forged documents 
submitted to the Court. (4) The rule has been held to ap])ly to foreign j udgimmts 
also. (5) As regards these judgments, however, the weight of o])inion appears 
to be in favour of the contrary vicw.(G) 

5. It must not sustain a claim founded on a breach of any law in force 
in British India. If so, tlie judgment Avill not be enforced, even though the 
defect })(' not apparent on the face of the proceedings. (7) This clause I’cfuses 
I'ccognition to every foreign judgment which recognizes a legal relation con- 
demned in this country. But it has been held that a domestic judgment is 
rcsjudicMa even when its effect is to sanction what is illegal in the sense of being 
prohibited by Statute. (8) 

Foreign judgments rn rem stand oji a footing somewhat dilTerwit from 
that of domestic, judgments m rem as well as from that of foreign judgments 
in personam. Their recognition and enfore-ejuent is still void of exjiiyss legis- 
lative sanction, as while they are beyond the ruh* of res judicata enunciated 
in these sections, there is nothing in sect. 41 of the Eviden(‘(^ Act to directly 
indicate that its provisions relating to judgments in rem are to he construed 
so as to include foreign judgments. But it is aiqnehended that in analogy 
with the j)racti(;e of the English Courts, such judgments given in the exercise 
of probate, matrimonial, admiralty, or insolvency jurisdiction will, speaking 
generally, receive in India the same recognition as is afforded to domestic judg- 
ments of the same character. (9) While as in the case of other judgments they 
are no less binding because erroneous, foreign judgments hi rem are generally 


(J) See Hiiulc i\ Poniiath, 4 M. 359-305 
(J880). 

(2) bangaruHauii v. Balasubranianian, 13 
M. 496 (1890) ; Jones v. Zaliru Mai (1889), P. 
R. No. 00 [absence of actual notice] ; London, 
Bombay, etc., Bank v. Burjorji, 5 B. 223 
1881) [no de facto notice or what could be 
leemod equivalent to it] ; Bikrama Singh v. 
tJir Singh (1888), P. R. No. 19 [notice must 
)o given of institution of suit and probably 
loticc a reasonable time before judgment, but 
he question of the irrcgulaT'ity of the 
iroceduro in serving process cannot bo 
iiscuHsed j. 

(3) See Authors’ Evidence Act, juites to 

14. 


(4) lb. 

(6) Castrigiie v. Behrens, 30 L. J. Q. B. 
163. 

(<)) Abouioff e. Ofjpenhciiner, 10 Q. B. D. 
295 ; Vadala v, Lawes, 25 Q. B. D. 310 ; ref. 
Nistarini Dassi v. Nundo Lai Bose, 26 C. at 
pp. 910-9 J 3 (1899); and see these English 
eases commented on in Hukm Chand’s C. P. 
U 233, 234. 

(7) Duchess of Kingston's oftse, Sm. L. C., 
9tk ed., 812 ; Rousillon v. Rousillon, 14 Cli 
D. 351. 

(8) Cliagaiilal v. Bai Harka, 33 B. 479 
(1909). 

(9) See Authors’ Evidence Act, notes to 
8. 41. 
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open to tlie same objections as those in personam, such as want of jurisdiction, 
natural justice, or fraud. (1) 

Wliile the rules applicable to tlu; class of cases where the defendant sods 
up a foreign judgment by way of dejmee arc contained in sect. 13 ; yet apart 
from the amendment of that section, introduced by sect. 5 of Act VII. of 
1888, no statiit('’’y provision existed with reference to suits brought to enforce 
foreign judgments. That amendment, however, recognized tluj previously 
existing riglit to bring a suit on a foreign judgment, and in fact such judg- 
ments have been frequently enforced by suit in this country, being considered to 
impose a duty or obligation wliich tlie (’oinis are bound to give effect to. (2) 
In respect of the latter class of suits, the general rules are that the judgment 
must be an adjudication upon the actual merits, (3) final and conclusive, (4) 
and may be impeaclied upon the ground that the (h>urt was without jurisdic- 
tion to try the cas(i ; (5) or that the debmdant had not been summoned, and 
had luid no opportunity of making a defence, ((>) or on tlie ground of fraud (7) 


(1 ) Hukiu (Jliund's Res Jufl. (307. ‘ 

(2) Nallatambi v, Ronnusami, 2 M. 400, at 
]). 40[i (187U) ; HhavaniHhaiikar t\ Pursadri, 
0 Ji. 292 (1882) ; Nulla Karup|)a Sottiar v, 
Maliojiicd Ihuram Saheb, 20 IM. IJo (1890) ; 
Hukiii (’hand's Res Hud. 512, 570 ; (Jaspensz, 
Estuppd, 459. All act of State, however, 
cannot be made the Imsis of an action, and bo 
rega'led as a foieign judgment: Srinian 
Goswami r. (toawaini, 17 13. 020 (1878). 

(.4) iSreeliureo liukslieo e. Gopal Cliiindor 
Satiiunt,.i5 W. R. 500 (1871). 

(4) Nouvion r. Freeman, L. 11. 15 Ap. Ca. 
1 ; but tlie [lendeney of an appeal in a foreign 
Court is no bar to a suit upon the judgment 
which is tlie subject of appeal, ib. 13; see 
Patrick Sheddon, 2 F. & 13. 14. 

(5) As to jurisdiction, see Christien i’. 
Delanney, 20 (J. 931 (1899) ; s. o., 3 (J. VV. N. 
014; Nalla Karujifia iSettiar r. Mahomed 
lburaiiiSaheb,20 M. 112 (1890), and Schibsby 
V. Westenliolz, L. R. 0 Q. 13. 155, 161 ; referred 
to and oxplaYK'fl in Gurdyal Siingh v. Raja 
of Faridkot, 22 (J. 222 (1894) ; s. c., L. R. 21 
I. A. 171 ; Mathappa Chetti v. Chellappa 
Chetti, 1 M. 196 (1876) ; Gurdyal Singh v. 
Raja of Faridkot, supra ; Bangarusami v. 
Balasiihramaniau, 13 M. 496 (1890); Syed 
Moazim Hossein i\ Robinson, 5 C. VV. N. 741 ; 
s. C!., 28 C. 641 (1900) ; Hadjoo Kasseeiu r. 
Hadjeo Isup, 6 C. W. N. 829 ( 1 902); Mathappa 
Chetti V. Chellappa Chetty, 1 M. 196 (1876) ; 
as to the effect of apiioarance and voluntary 
waiver of objection to jurisdiction, Kanduth 
Mamnii v. Neelanchcrayil, 8 M. H. C. R. 14 


(1875) ; Fazal Shall Khan v. Clafar Khan, 15 
M. 82 (1891); Nallatambi Mudaliar v. Pon- 
uusami Fillai, 2 M. 400 ( 1879) ; Kaliyugain v. 
CJiokahnga, 7 M. 105 (1883) ; where the sub- 
mission to j urisdiction is not voluntary, sco 
Parry & Co. v. Appasami Pillai, 2 M. 407 
(1880). Where there is no submission, see 
Gurdyal Singh c. Raja of Faridkot, supra ; 
Sivaraman v. Iburam, 18 M. 327 (1805). As 
to the transactions oi Joint Stock Com- 
jianies formed for the piirjioso of carrying on 
business in a foreign country, sco Nallatambi 
Mudaliar r. Ponnusauii Pillai, supra ; Edulji 
Burjorji v. Manekji Sorabji Patel, 11 B. 241 
(1886); 'rile Jjonduii, Bombay, etc., Bank 
V. Horma.sji, 8 B. IL C. R., (). C., 200 (1871) 
(call order treated as foreign judgment J ; The 
Loudon, Bombay, etc., Bank v. Burjorji, 5 B. 
223 (1881); The London, Bombay, etc., 
Bank V, Govind Ramchandra, 9 B. 346 ( 1 885). 

(6) Ochseiihein o, Papelier, post, per 
MoUish, L.J. ; Sreuhuree Bukshco i\ Gopal 
Chunder Samunt, 15 W. R. 600 (1871) ; Syed 
Moazim Hos-sein v. Robinson, 5 G. W. N. 
741 ; s. c., 28 C. 641 (1901) ; Hadjeo Kaseoni 
a. Hadjeo Tsup, 6 C. W. N. 829 (1002) ; 
Hukm Chand, Res Jud. 585 ; and see as to 
notice, the cases relating to companies cited, 
ante. 

(7) Sreehureo Bukshee v. Gopal Chunder 
Samuiit, 15 W. R. 500 (1871); Duchess of 
Kingston’s case, 2 Sm. L. Ca., 9th cd., 822 ; 
tho dicta in which apply to foreign as to 
English tribunals (Ochsenhoiu v. I’apeiior, 
post); Ocheonhein v. Paiielier, L. R. 8 Ch. 
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in the judgment. (1) It may, in fact, be generally said that whatever 
objections are declared by the Legislature to be admissible against a foreign 
judgment produced by a defendant in bar to an action arc equally 
admissible against a foreign judgment produced by a plaintiff either to found 
or support an action. (2) There is, however, a distinction between a case 
in which a defendant puts forward a foreign judgment as a bar to a suit 
under sect. 11, and a case in which a plaintiff seeks to enforce a foreign 
judgment. In the former it may fairly be supposed that the parties sub- 
mitted to the jurisdiction of the foreign Court. (3) Jurisdiction being 
properly territorial and attaching, with certain restrictions, upon every 
person permanently or temporarily resident within the territory, does not 
follow a foreigner, after his withdrawal thence, living in anothci* State. As 
to land within the territory, jurisdiction always exists, and may exist, over 
moveables within it ; and exists in questions of status^ or succession, governed 
by domicile. But no territorial legislation can give jurisdiction, which a Court 
of a foreign State ought to recognize, over an absent foreigner owning 
no allegiance to the State so legislating. In a personal action, to which none 
of the above cases of jurisdiction apply, a decree pronounced by a Court of 
a foreign State in ahsenlem, the latter not having submitted himself to its 
authority, is by international law a nullity. Not to the Couits of the State 
in whi 9 h the cause of action has arisen, nor in cases of contract to those of 
the locus solutionis^ should resort be had by the plaintiff, but to the Courts of 
the State in which the defendant resides, the Courts of the latter State^ having 
jurisdiction in all personal actions. (4.) Though, as a general rule, a Court 
can exercise jurisdiction over a foreigner only if he is resident within the limits 
of its territorial jurisdiction, and though natives of British India are 
foreigners, yet they own allegiance to the common Sovereign of England and 
British India, and are subject to the supreme legislative authority in the British 
Empire. If, therefore, the supreme Legislature in the British Empire 
authorizes an English Court in any class of cases to exercise jurisdiction 
over a non-resident foreigner by reason of the cause of action arising within 
its jurisdiction, and the foreigner is a native of British India, he cannot treat 
the judgment passed as a nullity, merely because he did not reside within the 
jurisdiction of the Court which passed it. Order XI. r. 1 (c), under the English 
Judicature Act, constitutes a Legislative Act of the sovereign power regulating 
the jurisdiction in the case of a British subject resident in British India and 
outside the ordinary territorial jurisdiction of the^ English Courtg, and gives 
the latter jurisdiction over such British subjects, assuming that the particular 
case falls within the order. But it is open to a defendant to show that this is 


Ap. G95 ; Vadala r, Lawc'S, L. R. 25 Q. B. D. 
lUO ; Abouloff v. 0])f>enheimcr, H. ]0 Q. B. 
J). 205 ; Wallingford v. Mutual Society, L. K. 
5 Ap. (Ja. 701 [proof of fraud] ; C^auimol v. 
Scwel, 3 H. & N. 017, 046 ; Boloram v. 
Kameeiiee, 4 W. R. 108 (1805) [limitation]. 

(1) Sreehuroo Buksheo v, Gopal, supra. 

(2) Bikrama Singh v. Bir Singh (1888), P. 
R. No. 191, p. 500 ; Hukm (’hand, Res Jud. 


578, 579. 

(3) (’hrisli(‘n v. Drtauney, 20 C. 931 

(J899). • 

(4) Curdyal Singh v. Raja of Faridkot, 22 
C. 222 (1894) ; followed in Nalla Karupi)a 
Settiar v. Mahomed Iburain Sahob, 20 M. 112 
(1896 ) ; Chri.stien v. Delanney, 2() C. 931 
(1899) ; 8. c., 3 0. W. N. 014. 
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not 80 , and tliat the English Court had in fact no jurisdiciion.(l) it is not 
sufficient ^‘ound for impugning the judgment of a foreign Court, which ordinarily 
proceeds in accordance with the recognized principles of judicial investigation, 
to show that in the particular instance its procedure may have been irregular. 
It may be assumed that the procedure was regular, but if there was 
irregularity, it would not be sufficient ground for refusing respect to the 
judgment. (2) 

On the other hand, as has been already observed, the general rule is that a 
Court which entertains a suit on a foreign judgment cannot institute an inquiry 
into the merits of the original action or the propriety of the decision.(3) This 
rule, however, was in the last (.'Ode abrogated with reference to the judgments of 
certain foreign Courts in Asia and Africa by the enactment in sect. 5 of Act VII. 
of 1888, amending sect. 13 of the Code, and which enactment was passed with 
reference to the arguments urged by the Bombay High Court (4) for distin- 
guishing the judgments of the Courts of native States from those of other 
foreign Courts. So where a suit was brought in a (^ourt in British India 
upon the basis of a decree of the (council of Regency of the State of Rampur, 
it was held that the Court was empowered by sect. 14 (corre8])onding with 
sect. 13) of the Code of Civil Procedure, as amended by Act VII. of 1888, to 
consider the merits of the case in which the decree of the Council of Regency 
had been passed. (5) It was held in effect by the Madras High Court that 
this amendment did not alter the general rule already mentioned, except 
by vesting in the Court a judicial discretion to inquire into the merits of any 
case in which it appeared that no confidence was to be reposed in the judgment of 
a foreign Court, being one of those which are mentioned in the amended section. 
A party to an action on such a judgment had not a right to have the case reheard. 
All that the section said was that the Judg(5 was not to be precluded 
from inquiry into the meritK.(O) The last paragraph of the corresponding 


(1) Syed Moazijn Hosseiii v. Robinson, 5 
(\ VV. N. 741 ; H. c., 28 C. 641 (1901). 

(2) Nallatambi Mudaliar v. Ponnusaini 
Pjllai, mpra, at p. 106 ; as to limitation, vide 
ib. ; and Parry & Co. r. Api)a.sami Pillai, 
mjjra. 

(2) Bhavauishankar tShevakram r. Pursadri 
Kaliilas, 0 B. 292 (1882); Boloram v. Ka- 
inoeneo, 4 W.*R. 108 (1865) ; Henderson v. 
Henderson, 6 Q. B. 288, 289 ; Bank of Austra- 
lasia V. Nias, 16 Q. B. 717, 735; Scott r. 
Pilkington, 2 B. & S. 11, 41 ; Ochsenhein r. 
Papeli(jr. L. R. 8 Oh. Ap. 695 ; Godard r. 
Gray, L. H. 6 (i. B. 139 ; Bank of Australasia 
r. Hurtling, 9 0. B. GCd ; D(? (^)ss6 Brissac i\ 
Rathbono, 6 H. & N. 801. 

(4) BhavanishankarShevakram v. Pursadri 
Kalidas, 6 B. 292 (1882) ; Himmat Lai c. 
Shivajirav, 8 B. 533 (1884) ; in which it was 
held that no suit was maintainable founded 
upon the judgment of a Court of a native 


State. The contrary o])inion prevailed in the 
Madras Court : Sama v. Annamalai, 7 M. 164 
(1883), and has, since tli(' amendment of the 
section, been adopted by the Bombay High 
Court : Mayaram r. Ravji, 24 B. 86 (1899) 
[a suit will lie on the judgment of a Court in 
a Native State]; b. e., 1 B. L. R. 539, where 
tlic preceding cases are reviewed. And in 
Gurdyal Singh v. Raja of Faridkot, 22 C. 222 
(1894), the Privy Council held that there 
was no ground for supposing that no suit will, 
lie upon the judgment of recognized foreign 
Indian States. See notes to s. 9. The last 
paragrapli to s. 14 of the former Code was 
added to enforce the view of the Madras High 
Court. As to execution, see s. 1 13, post. 

(5) 'I’hc Collector of Moradubad v. Harbaris 
Singh, 21 A. 17 (1898). 

(6) Fazal Sahu Khan v. Gafar Khan, 15 
M. 82 (1891). See also The Oolloobor of 
Moradabad v. Harbans Singh, 21 A. 17 (4898). 
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section in the last (Jotle has been now omitted, and no distinction now exists 
between the judf,nucnts of Asiatic and Afiican Courts and other foreign Courts, 
Where a decree is obtained upon a foreign judgment it is to be executed accord- 
ing to the provisions of the Codo.(l) The judgment of a foreign Court obtained 
on a decree of a Court in British India is no bar to the execution of the original 
decree.(2) Sect. 112 provides for the executum of decrees of Courts established 
by the Government of India in Native States, and sect. 113 allows of the execution 
in particular instances, upon the permission of the Governor in Council, 
of the decrees of other Native Courts as if they had been made by the Courts in 
British India. 

It is a well-rcc(jgnized ]>rinciplc that crimes, including in that lerm all 
breaches of public law punishable by jjecimiary mulct or otherwise, at the 
instance of State Government, or of some one representing the public, are local 
in this sense, that they arc only cognizable and punishable in the country 
where they were committed. Accordingly, no proceeding, even in the shape 
of a civil suit, whicli has for its object the enforcement by the State, whether 
directly or indirectly, of punishment imposed for such breaclies by the lex fan, 
ought to be admitted in the Courts of any other country. (3) 

Interlocutory orders and orders in execution proceedings. — Sect. 
11 is not exhaustive of the ejects of the princiide of res jiidicata.(i) These 
orders, if not appealed from, are binding upon the parties in all subsequent 
proceedings in the same suit. Though sect. 11 of the Code does not in terms 
apply to thos(^ orders, yet the principle which underlies it is equally applica})h; 
to them as to regular suits. The Privy Council, speaking of such an order, 
held tJiat, “ It was as binding between the parties and those claiming under them 
as an interlocutory judgment in a suit is binding upon the parties in 
every proceeding in that suit, or as a final judgment in a suit is binding upoh 
them in carrying the judgment into execution. The binding force of such 
a judgment dep(‘n(ls, not upon sect. 13 of Act X. of 1877, but u[)on general 
principles of law. If it were not binding there would be no end to litigation. (5) 
The priii(;iplc of res judicata applies to prevent parties raising a second 
time in the same suit, or in the same execution procecsdiiigs, an issue 
which, in that suit or on the execution proceedings in that suit, had been pre- 
viously determined. (O) Orders in execution ]»roccedings, if not yppealed from, 


(1) Kandasami Pillai v. Moidin 8aib, 2 M. 
337 (1880). 

(2) Fakui'uddin Mahomed Aasan v. Official 
Trustee of Bengal, 7 C. 82 (1881). 

(3) Huntington v. Attrill (1893), A. at 
j). 155. 

(4) Manchhatara r.KalidaH, 19 B. 820(1894). 

(5) Ram Kirpal v. Rup Kuari, 6 A. 2(59 ; 
L. K. 11 I. A. 37 (1883); and boo Krisheu 
Saliai r. Aladad Khan, 14 A. ()4, 60 (1891) ; 
Bandey Karim v. Roniesh Cliundtsr, 9 C. 05, 
07 (1882) ; Mungul Pershad Dichit v. Grija 
Kant Lahiri (Jhowdry, 8 C. 5J ; L. R. 8 1. A. 
123 (1881); Beni Ram v, Kauu Mai, 7 A. 


102 ; L. IL 11 1. A. 181 (1884) ; eases cited in 
Caapersz, op, vit. 349-351 ; Keld, Ev. 290, 
297 ; Lakshmanan Chetti r. Kuteayau Chetti, 
24 M. 069 (1901) ; Sheoraj Singh v. Kamoshar 
Nath, 24 A. 28 (HK)2) ; Nabi Muhammad v. 
Jwala, 27 A. 148 (1904). In Bai Mcherbai 
v. Magan Chand, 29 B. 90 (1904), the execu- 
tion proceodiiigB wliicii werti held a bar w(.‘ro 
in a former suit. As to awards, sec Caspersz, 
235, 236; Coventry v. Tulshi Prasad, 8 
a W. N. 672 (1904). 

(6) Behari Lai v. Majid Ali, 24 A. 138 
(1901); Vithoba v. Tejiram, 14 Bom. L. R. 
204 (1912). 
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are binding upon the parties to the suit in all subse(j[ueiit proceedings in lliat 
suit, on principles analogous to those of res judicata strictly so called. It is, 
therefore, necessary to constitute a bar that there should be a hearing and 
linal decision. AVlicre an application foi- execution is allowed to be withdrawn, 
the matters in dispute are not heard and decided. Thci’c is, therefore, no res 
judicata.(l) Though a decree does not in terms give a certain iclief, yet if 
it is construed in orders passed upon it as having given tliat relief, it is not 
competent to tlie Court on a subseijuent application to tri^at those orders as 
erroneous and put another construction on the decree.(2) f:>ect. 47 dihers 
from sect. 11 in this respect, that the latter section bars not only the trial of a 
suit or issue, where the suit or issue had been previously heard and determined, 
but also the trial of an issue which should have been raised in a previous suit 
by either party. When an issue arising out of the execution of a dt^cree has not 
been raised and determined under sect. 47, there is nothing in that seefion to 
prevent a defendant, in a separate suit subsequently brought, from raising 
tliat issue in that suit.(3) For a case where a previous application for execution 
was refused and judgment-debtor's objection as to limitation disallowed, and 
as to the (;fltect (»f such an order in a subsequent application for execution, see 
below. (4) A judgnunit-debtor cannot question the right of a decree-holder 
to ajiply for execution when execution has been on previous occasions applied 
for by tlic lattei*, and graiiLh by tlui executing Court.{5) In the under- mentioned 
ciise.(O) it was lield that though the analogy furnished by sect. 11 could not 
alt^getluu' left out of sight in the application there dealt with, yet the Court 
ought to facilitate inquiiies which arc; necessary for the purpose of carrying 
out d(;cree,s passed by it, and to acc.ept with readiness any iiiforination wldch 
allows that tlio litigants have/ disregarded any part of tin; Court s decri'c. It 
#vould be wrong to dismiss an application made with the above jiurpose, simply 
because; the a]»plicant may have made the same endeavour without success in 
anotlier [iroceeding. 

A witness in a proceeding under sect. 145 of the Criminal Procedure Code 
had asked for his costs in the Magistrate's Court but had been refused and was 
referred to a civil suit. On his bringing such suit it was held that there was no 
adjudication, no issues, no contesting parties, and that therefore the principle of 
res judicata did not apply. (7) 

The grant of letters of administration by one High Court does not prevent 
anotlier High Court from entertaining a petition for probate. (8) 


(1) Hari Ganesh v. Yamiiuabai, 23 B. 35 
(1897). In Bhavaiiishankar v. Naransliankar, 
23 B. 53(3 (1899), it was held, with roferenco 
to 8. 244 of the former Civil Procedure Code 
(now sect. 47), that tlie Judge could and 
should have acted in the e.xocution proceed- 
ings upon the determination ho had come to 
upon the same point in the suit ; Vithoba v. 
Tcjiram, 14 Bom. L. U. 2G4 (1912). 

(2) Venkatanarasimha Naidu v. Papam- 
mab, 19 M. 54 (1895). 

(3) Nil Kamal Mukerjee v. Jahuabi Ohowd- 


hm’ani, 26 U. 946 ( 1 899). 

(4) Bholanath pass v. Prafulla Nath 
Kundu Chowdhry, 28 C. 122 (1900) ; dist. in 
Vyapuri v. Cliidambara, 24 M. L. J. 26 (1012). 

(5) Umrao Singh v. Laehmi Narain, 1 A. 
].. J. 80 (1903). 

(6) Hari Narayaii v. Moro Narayaii, 4 B. L. 
R. 960 (1902). 

(7) Nemai Chandra Ghosc v. Ajahar Chow- 
dhury, 8 C. W. N. 178 (1903). 

(8) In the goods of Charlotte Ro Igors, 8 
C. W. N. clxxxiv. (1904). 
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In a suit for ])robate, tlie caveators assailed the whole of the will on the 
ground of undue influence, but the probate Court granted probate disallowing 
the objection. Held, that in a subsequent suit it was not competent for the 
caveators to show that any particular clause in the will had been inserted through 
undue influence. (1) 


Place of Suin(4. 

15. Every suit shall be instituted in the Court of the lowest 

Court in which suits grade competent to try it. 
to be instituted. 

“ Shall be instituted.” — There is no provision either in the various 
Civil Court Acts or in the Code prescribing a minimum jurisdiction as there 
is prescribing a maximum jurisdiction. A superior Court is by this section 
forbidden from trying a suit cognizable by an inferior Court, not on account 
of any inherent incompetency to try it, but on grounds of public convenience 
and economy. It has been, thought that this section prescribed a minimum 
limit of jurisdiction, and that, for instance, a Subordinate Judge would have 
no jurisdiction to try a suit which, owing to its value, was triable by a Munsif. 
But it has been held that this section refers to procedure only, and regulates 
the practice of the Courts, but does not deprive any Court of jurisdiction which 
it may otherwise possess. (2) The section is merely directory, and does not oust 
the jurisdiction of a Subordinate or District Judge ; (3) and the institution of 
a suit cognizable by a lower CouiT in a Court of higher jurisdiction is merely 
an irregularity which does not affect the jurisdiction of the Court (4) 
or the merits of the case (5) and such as was covered by sect. 578 of 
the former Code. (6) 

As to Lower Burma, see Lower Burma Courts Act, VI. of FJOO ; Central 
Brovinces, sect. 16, Act XVI. of 1885 ; Punjab, Act XVIII. of 1884 ; Ajmcn*, 
sect. 25 of tlie Ajmere Courts Regulation, I. of 1877. 


(1) Nuzhat-ud Doula Abbas Hossein v. 
Mirza Kurratulain, 31 C. 180 (1903). 

(2) following notes. I’lic same view 
was tak(‘u under the Code of 1859 : Russick 
( -bunder Mohuut v. Ram ball Shalia, 22 AV. 11. 
301 (1874) ; Joy Kisheii Das r. Turnbull, 24 
W. R. 137 (1875) [but the plaintiff should 
not be allowed any more for costs than ho 
could liavc recovered if he* had sued in the 
right C-ourt] ; Sufeeoollah Sircar v. Regum 
Bibefi, 25 W. R. 219 (1876) |the Judge should, 
however, if he lind the suit to Ije triable by a 
lower grade Court, send it to that (VjurtJ ; 
Masaoollali Khan v. Ram Lull Agurwolhih, 
6 C. 6 (1880) ; Hukm Chand, Res Jud. 284 ; 
Tangor v. Jaladhar, 14 C. W. N. 322 (1909). 

(3) Nidhi Lai r. Mazhar Husain, 7 A. 230 


(1884) ; Krishuasami r. Kanakasabai, 14 M. 
183 (1890). It apj3ears, liowever, to have 
been assumed in Velayudam v. Arunachala, 
13 M. 273 (1889), that the jurisdiction of the 
Higher Court was excluded, the objection to 
the jurisdiction having he(*n taken for the 
first time on second appeal ; but see Ramayya 
r, Subbarayudu, 13 M. 25 (1889). 

(4) Matra Mondal v. Haj i Mohuu Mulliek, 
17 C. 155 (1889); Ram Narain 8ingh r. 
Miria Koery, 25 C. 46, 48 (1897). * 

(5) Augustine r. Medlyeott, 15 Al. 241, 2-16 
(1892). 

(6) Alatra Mondal v. Hari Mohun AluUick, 
17 C. 165 (1889) ; Najib Beg v. Jodha (1888), 
P. R. No, 184, cited in Hukm Chand, C. P. C. 
240. 
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Court.— 'The term “ Court of the lowest grade ” refers only to Courts to 
which the Civil Procedure Code is applicable.(l) It has been tlierefore held 
in Madras that Small Cause Courts had concurrent jurisdiction with Courts of 
Village Munsifs to hear suits which arc cognizable by the lattor.(2) 

“ Lowest grade.” — Throughout the country there are Courts of different 
grades having jurisdiction in suits of different amounts in certain prescribed 
local areas. The pecuniary jurisdiction must be determined with reference 
to the various Acts constibuting the Courts and the question of the valuation 
of particular suits, in order to ascertain within the jurisdiction of which Court 
they fall, by reference to the Court Fees and Valuation Act, and the cases 
decided thereunder, to which reference has been made in the notes to sect. 9, 
antey Femmanj Jurisdiction.'' Sect. 144 of the Bengal Tenancy Act was 
held to be controlled by sects. 15 and 17 of the former Civil Procedure Code. 
A suit for rent is therefore to b(‘. instituted, subject to pecuniary limitations, 
in the Court of tlie lowest grade competent to try it. (3) Where there were 
two plaintiffs, one of whom should have sued, if sole plaintiff, in the Subordinate 
fudge's Court as the Court of lowest gTad(‘, and the other could, by reason of 
tli(’ provisions of Act XX. of 1803, only sue in the District Court, it was held 
that, as it Avas competent for the plaintiffs to join, this section did not apply 
so as to prevent the first plaintiff from joining with tlie second in instituting 
tlie suit in the District 0ourt.(4) 

“Competent to try.”— Competency here means jurisdiction. The com- 
pet.ency of a Court depends upon the nature or subject-matter of a >4uit, and 
upon the local and pecuniary extent of the Court’s jurisdiction. As regards 
the first, cerf.ain Courts arc Courts of special jurisdiction, inasmuch as some 
Classes .of cases involve disputes with which superior or s])ecia]ly (‘xperienced 
ti'ibuuals are particularly familiar, and wliich can more satisfactorily be 
disposed of by them : such as Revenue, Admiralty, Prohate, Divorce, Patejit, 
rnsolvency (h)iirts, and the like. Further, cases of importance affecting 
considerable interests or involving questions of intricacy are left to be 
determined by the higher grade, or superior Courts.(5) 8o suits for damages 
for the infringement of the exclusive privilege to an invention or of a 
(ujpyright in a design under tlie Inventions and Designs Act, (6) or, for 
<lamages for the infringement of the copyright in books, (7) have been specially 
made cognizable only by District Courts. So suits under sect. 92, post, can be 
instituted (^nly in a High £5ourt or District Court. Miscellaneous proceedings 
unconnected with suits are generally triable outside the Presidency towns by 
District Courts, though sometimes Subordinate Courts are empowered to 


(1) Mirkimn v. Kadarsa, 13 M. 145 (1889). 

(2) Ib. 

(3) Fazlur Rahim v. Dwarka Nath 
Chowdhry, 30 C. 453 (1903) ; s. c., 7 C. W. N. 
402. 

(4) Narayana r. Kumarasami, 23 M. 637 
1899). 


(6) Hukni (^hand, C. P, C. 238 ; Res. Jud. 
281. 

(6) Act V. of 1888, 88. 29, 67. 

(7) Haineodoollah v. Mahomed Asghur 
Hossein, 6 C. 499 (1880) ; Ledgard v. Bull, 9 
A. 191 (1886) ; 8. 7, Act XX. of 1847, as 
amended by Act XTT. of 1876. 
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dispose of tlioin on Ji reference by tlie District Court. (1) And in Bombay 
the District Jiid^e can alone take cognizance of suits in wliicli the Coverninent 
or any ofliccr of (Jovornnicnt in Ins official capacity is a party.(2) So in 
Madras, a suit by a zemindar for tlve dismissal of a zemindari l^arnmn cannot 
be entertained l>y a District Munsif, such suit being cognizable only by a Sub- 
ordinate or, if none, a District Judge.(3) On the other hand, cases of 
easy settlement and minor impoi-tance arc relegated to petty tribunals or to 
special Courts, such as Small Cause Courts or Village Munsifs’ Courts. See 
generally as to jurisdiction over the subject-matter and persons, the notes 
to sect. 9, anlCy and the same also as to locality of jurisdiction, which is moi’c 
particularly dealt with in the next four sections and the notes thereto. 
The present section has reference mainly to the pec.uniary jurisdiction of 
Courts, tlie limitations of which, in regard to different grades of civil Courts, 
vary in the several provinces of British India. 8ec notes to sect. 9, 


16. Siibjet't to tlio pecuniary or oilier limitations proscrilied 

Saitstobeinslitutod ^'7 ^ny law, suits- 
where subject-matter (a) for tlio rocoveiy of iiumovealilo 

property, with or without rnit or 

'profits, 

(h) for the partition of immoveable property, 

(c) for the foreclosure, sale or redemption in the ease* of a 
mortgage of or charge vpon immoveable property, 

{(I) for the detennination of any other right to or interest 
in immoveable property, 

(c) for compensation for wrong to immoveable propeity, 

(/) for the ]‘ec.overy of moveable property aclnally under 
distraint or attachment, 

shall be instituted in the Court within the local limits of 
whose jurisdiction the property is situate : 

Provided that a suit to obtain relief respecting, or com- 
pensation for wrong to, immoveable property held by or on 
behalf of the defendant may, where the relief sought can be 
entirely obtained through his personal obedience, be instituted 
either in the Court within the local limits of whose jurisdiction 
the property is situate, or in the Court within the local limits of 


(1) Sc ‘0 8. 20, Succos.sion Certificate Act, 
1889 ; Bengal Civil Courts Act, Xlf. of 1887, 
as regards Probate and Administration. 

(2) Bombay ( 'i vil Courts Act, XI V. of 1 869, 
H. 22, as amended by s. 1/3, Bombay lie venue 
Jurisdiction Acts, X. of 1870 ; s. i Act XV. 
of 1 880 ; Act XTT. of 1 891 ; but not where tlu» 
defendant official is sued as a ]jrivate person : 


Gopi Mahabltsswar v. Sheso, 12 B. 358 (1887) ; 
as to suits against a rnunicipalityk: Ahmeda- 
bad Munioijjality v, Mahamad Jamal, 3 B. 140 
(1878) ; suits to which Collector is a party : 
Mu.sa Miya Saheb v. Sayad Gulam, 7 B. 100 
(1882). 

(3) Venkatanarasimha v. Suryanarayana, 
12 M. 188 (1888). 
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whose jurisdiction the defendant actually and voliinfarily resides, 
or carries on business, or personally works for gain. 

Explanation - In this section piojiorty ’’ means property 
situate in British India. 

Pecuniary or other limitations.”— as io those, notes to sects. 9 
and 15, anfp. 

Scope of section.“-Tliis section deals with local or territorial jurisdic- 
tion. wliich in the case of real actions depends on the situation of the 
proj)erty in litij^ation, and sect. 20 deals with personal actions which 
depend on the plac<‘- of accrual of the cause of action, or the resid(‘nce of the 
defendant. The general rule of local jiirisdi(;tion, of wliich this section is an 
emliodimont, is that innnoveablc ])roperty is exclusively subject to the laws 
and jurisdiction of tlie ('ourts of the country in which it is situate. It 
follows from this that no other laws or Courts can affect- it. As expressly 
stated in the Exjdanntion, the Courts of this country hav(‘, subject- to t-h(^ 
proviso, no jurisdiction in respect of immoveable property situate outside 
British ludia.(l) But all property which has a foreign origin is not always 
outside t-he jurisdiction of (hmrts of this country.(2) Where, however, a suit 
was brought in the Court of t-he Subordinate Judge of Mir/apiir for redemp- 
tion of lands lying within that district, hut included in the same mortgage 
with other lands lying within the family domains of the Maharajah of Benares, 
it wasjield that as the Court had jurisdiction to entertain the suit in respect 
of the immoveabh' property in Mirzapnr, that jurisdiction could not he ousted 
betause in the. course of the trial of the suit it became necessary incidentally 
to decid(‘, for the purposes of the suit, (questions relating t(i mortgaged propcii'ty 
Ifcld hyA'he defendants outside the jurisdiction, in order to deteiminc whether 
the plaintiil had a right to recover the mortgaged property situated in 
Mirzapur.(55 

This section docs not apply to the original civil jurisdiction of the 
Ih’csidtmcy High Courts, which arc governed by clause 12 of the Letters 
Batiuit, which emjiowers i-hern to try suits for land or other immoveable 
pi-oj)(‘Tty if such land or pi’operty shall be situated either wholly oi-, in cus(‘ 
the leave (4) of the Court, shall have been first obtained, in part, within the 


(1) S(‘o Huhin Chanel, Res Jud. 324, 340 ; tliorcfoiv not to fall within the tiTiiis of ilu^ 
Tn-jii (hand J)cy v. Mokhoda*l)ebi, 17 C. Bcetion.. 

too, 70.1, F. Pi. (1890) ; Raghn Nath Baa r. (2) Kasliinaih r. Aiiaiit, snpru. 

Kakkan Mai, 3 A. .568 (1881); Keshav e. (3) Girdhari r. Shooraj, 1 A. 431 (J877) ; 

Viiiayak, 23 R. 31 (1897). iSo a Court oarniot and boo Ihdakoo r. Tlmkoor, 5 C. 928 (1880). 
declare' a charge on pro])orty wholly outside (4) As to leave generally, see the following 
ils jurisdiction: Gudri Lai v, Jagannath cases : It must be obtained befon* the institu- 

Rain, 8 A. 117 (1880); and the decree can tion of the suit : Abdul Hamed Promotho- 

only b(‘ given effect to as a money decree : iiathBose, 1 Tnd. Jur. N. S. 218 ; Rampurtab 

ib. ; Maliomed Kliuleel v. Sona Kooer, 23 r. Prorasukli, 15 B. 96, 97 (1890); the leave 

W. K. 123 (1874). See Baldeo Doss v. Mool so given is in respect of the cause of action 

Kooer, 2 N. W. P. 19 (1870). In Kashinath stated in the plaint and does not cover an 

Anant, 2 B. L. R. 47 (1869), the suit was amended ])laini : Rampurtab v. Pi'emsukb, 16 

held to be excluded by the explanation, and B. 93 (1890)-; and .where a new defendant is 
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local liraitfi of tli<‘ orditiary original jiuisdictioii of the High Courts. The High 
Courts have therefore jurisdiction if the land is in part within the jurisdiction. (1) 
As to what suits are deemed to 1)0 ^\for land,^’ see post. 

Immoveable property. -As to the meaning of this expression, see 
notes to sects. 2, 4, mte. Tlie following have been held to be such : lands; 
liouses ; and such other things as are physically incapable of being removed ; 
incorpor(‘al hereditaments not of a purely personal nature ; rights of common, 
way, and r)tlier profits in alimo solo ; rents, pensions, and annuities secured upon 
land, but not pensions and annuities not so secured ; (2) vaishashaTi allowances 
cliarged on revenues of certain villag(!s ; (,‘l) an easement ; (4) standing cTops ; (5) 
a tree standing on land; (6) the life-interest of a widow on income arising from 


fn'sh leave to hu(> may be ii<*eesHarv : 
Uan)|>urlab r. Foolibai, 20 !i. 707. 772, 774 
(1800); Foollbai r. Rampurtab, J7 B. 400 
(iSO.'i) ; it is not. a iru're formai order or an 
or(l<*r regulal-insj; procedure, but one giving 
jurindii tion, l*am[Mirt.ii,b r. PreniHukli, .svpni. 
at ]i. !17 ; lladjee Isinad r. Had joe Malnuued, 
l.‘t B. I.. B. ill (IS71): it must be <liatinotly 
sought and obtaim'd, and cannot lie implied 
from the fact tliat. the plaintiff has leaxe to 
siu* iu formal ptnijto l^ ; dairam r. Atmaram, 
4 B, IS2 (I8S(I) ; tlie granting of leave is a 
matter of disoretion. and bus been refused 
wh(*re the ])laintiff, d<'fendanl, and witnesses 
r(‘.sided at a long distunca' from Caleutta, and 
the deert'e, if obtained, could be satisfied 
from projH'rty outside the local jurisdiction : 
Radha e. Mucksoodun, 21 W. R. 201 (1874); 
also wlu're as to the great bulk of the claim 
t.lu' cause of aet.iou arose elsewhere : Ih* 
Souza r. (Vd<‘s, .*{ J\la«l. H. L\ H. H84 (18«8); 
Kessowji Lm’kmidas, 13 B. 411 (1889); 
leave has lurii given it Ixung r<‘s<‘rved to tin* 
dclendant to move to ha\e the order set 
aside : itadha r. .Mueksooduii, 21 W. R. 204 
(J87't) [it was ludd that, the ])laititiiT could 
not obj(‘et us he hail acted on the order] ; 
where an order is granted giving leave and 
the suit IS withdrawn, the force of the 
original order is spent : Sabhapathi r. 
Lakshmi, 24 M. 293 (1900); leave given 
may bo rescinded : a defendant is not bound 
to wait for the hearing, but may apply on 
summons to take plaint off the tile : Kossowji 
e. Luckmidas. 13 B. 404, 410, 414 (1889) ; or 
it may form the subject of an issue for trial 
in tlu' suit : Nagamoney v. Janakiram, 18 M. 
142 (1894) ; Rumpurtab v. Pretusukli, 16 B. 
at p. 99 (ISfKI) ; though formerly doubted : 
Radha r. Mucksoodun, supra, it is now 


settled that an appeal lies from the ordi'r : 
l>e Souza i\ ('oles, 3 Mad. H. (\ R. 384 
(lS(i8); Hadjee Ismail r. Roliima Bye, 13 
B. L. H. til (1874); Imt an nnsueci'ssfnl 
applicant should appeal and not make 
another application to another Judgi*: 
Mudi'lly e. Mndelly. 8 Mad II. (‘ K. 21 (187.7). 
As to absence of leave and j mJ icuta, 

\bdiil K.mIm i\ hoolaii Bil)i. 37 B. .703 
(1913). 

(1) Piasannamayi Dasi r. Kadambini JIasi, 
3 B. Ij. R., O. (!. J. 8.7 (1808) ; .rairain r, 
Atmaram, 4 B. 482, *187 (1880) ; Jagadamba 
r. l^adniamani, t> B. L. R, 080 (1871); 
Seshagiri r. Rama, 19 M. 448, 4.70 (1890); 
Balaram i\ Ramehantlra, 22 B. JI22 (1898) 
l)»artit.ion] ; Ruiichan un r. Shib (4iunder, 14 
('. 83.7 (1887) [id.] ; the words “ or in (di othvr 
cases if the. cause of action shall have ([risen ” 
should be treated as iK'iiig in bracket s : Land 
Moiigage Bank r. Sudduriideen Ahmed, 1 9 ( t 
3()3 (I8t)2). 

(2) Collector of I’hana v. Krishuanat h, 5 B. 
.322 (1880). 

(3) Keehav (luviiid v. Vinayak, 1.S97, Bom. 
}\ J. 42.7 ; s. c., 23 B. 22. 

(4) Mohunt Deo Sarun v. Moonsheo 
Mahomed, 2^4 W. R. 300(1875),^ this was lield 
for the purpose of the Limitation Act. 

(6) Cheda v. Mulchand, 14 A. 30 
(1891); Maddayya r. A7mkata, 11 M. 193 
(1887); (langa Prasad r. Narain, 15 A. 394 
(1893) ; as soon as they are cut thjiy become 
moveabhs projxirty : Surat Lall Mondal v. 
Amur Haji, 22 C. 877, 885 (1895) ; Mangun 
Jha r. Dolhin, 25 C. 692 (1892) ; but see now 
in all coses, s. 2. el. 13. 

(6) Sakharam r. Vi.shram, 19 B. 207 (1894) ; 
Pandurang r. Bhimrav, 22 B. CIO (1897). 
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lands of lier liusbaiid'B estate ; (1) but not allowances paid in compensation for 
sayer collections from a hni ; (2) nor a right to be. placed on the revenue registei’d^i) 
The meaning of the term, as used with regard to Hindu Law, was discussed in tlie 
under- mentioned case.(4) 

Suits deeiTK^'d to be for immoveable property.- -In the case of the 
High Courts there has been considerable conflict of opinion as to the essentials 
of jurisdiction, for which provision has been made by the Charters; to avoid 
which in regard to the jn^actice of the Mofussil Courts the section contains 
detailed provisions as to local jurisdiction. The High Courts have ordinarily 
no jurisdiction to try suits relating to iminoveabh* property, wluu e such property 
is wholly situate without th<^ local limits of their original jurisdiction, (5) and 
it would appear to be doubtful whether the Equitable jurisdiction of the Hi^h 
Courts in India is of the same extent as that which has been claimed by tl.e 
(burt of Chancery, namely, to take cognizance of any equity between persons 
residing within the jurisdiction respecting lands outside it.(6) Moreover, 
th<^ i>r(‘Ment tendency, even in the case of English Courts, is to abstain from 
iiiierfering in 'perfionaw where the matter concerns land outside their 
jurisdiction. (7) It is generally agreed that a suit for partition of immoveable 
pr(q)erty is a suit for immoveable property.(8) So also is any suit seeking 
delivery to the j)laintifl of land or other immoveable property. Idie Bombay 
High (’ourt formerly appeared to take a view which would restrict the words 
'' suita for land or other immoveable property'' to suits of the last-mentioned 
character. (9) 1Mie other High Courts have held that that expression includes 
suits oiher than thos(‘. for the possession of land ; in fact, every suit in which a 
de(‘i‘ee is asked for operating directly on the land, such as to enforce a security 
upon it for foreclosure or redemption. Thus the decisions were conflicting upon 
tke point whether such Courts are empowered to entertain suits for foreclosure 
or sale, or redemption of property beyond their local jurisdiction, (10) or for 

(1) Natha r. J)hunbhaiji, 23 B. 1, 11 S B. L. R. 134 (1870); Balarain r. Raiii- 

(IHftS). cKandra, 22 B. 022 (1808); Panchanun 

(2) tSurendro Prosad c. Kedai' Nath, 10 U 8 iVlulliok c, Shib Ohunder Mullick, 14 (■. 83/) 

(1887); ScHhagiri Rau v. Rama Rau, 10 iM. 

(3) Bhlkaji r. Paiidu, 10 B. 43 (1803). 448 (1890). 

(4) Balvantrao r. PursUotain, 0 Born, H, (9) But see Keshav Govind v. \ inayak 

G. R. 90 (1872). Rainchaiidra, 1897, P. 3. 425, in which 

(5) Ijfjttors Patent, clause 12; see Hukm Ranade, J., observed that analogy should not 

Ohand, Res J^d. 318. , ^ irressed too far, and had been dei)art(‘d 

(«) Sargent, C.J., in H. H. Holkar from in suits brought to recover money 

V. Dadabhai, 14 B. 353, 369 (1890). charged on immoveable projKjrty. 

(7) Land Mortgage Bank i\ Sudurudeeii (10) According to the decisions of the 

Ahmed, 19 C. at p. 307 (1892). See Be Calcutta High Court it is settled that the 
Souza r. British South African Co., 2 Q. B. Court has not jurisdiction in such oases : East 

(1892) 358; British South African Co. v. Indian Railway Co. v. Bengal Coal Co., 1 C. 

Companhia de Mocambique, 1893, A. C. 002 ; 95, 100 (1875) ; Juggodumba Dossee w. Pud- 

Hukm Chand, Res Jud. 320. Sec Kesha v v. domony Dossoc, 15 B. L. R. 328, 329 (1876) ; 

Vinayak, 23 B. at p. 97 (1897). Bibee Jaun v. Meerza Mahomed Hadee, 1 

(8) Ramchandra c. Bada Mahadev. I B. Ind. Jur. N. S. 40 (1800) ; Lalmoney Bwsi r. 

H. C. R. App. 70(1861) ; Jairamv. Atmaram, Juddomanth Shaw, J Ind. Jur. N. S 319 

A R Aft9 . PnHmamam v. Jauadamba. (1860) ; Blaqui^rer. Raindhone Doss, Bourko 
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Rpo.cifin performance of coiitract.s relating to land similarly situated. (1) In more 
recent cases the Bombay High Court lias also taken the broader vicw.(2) In the 
Madras High (!ourt, it was field that a for land” includes any suit in 
which a decree is asked for ojierating directly upon the land, (3) and therefore 
includes any suit brought to enforce a security upon land, such as a suit for the 
sale of land equitably mortgaged by deposit of title deeds : Moore, J., stating 
that the jiresent section of the Code was simply an amplification with details of 
the old section of the Act of 1859, on which clause 12 of the Letters Patent, was, 
it appears, liased, observed tiiat he was ]>rei)ared to go further, and to hold 
that the phrase ''suit for land or other imwovcahle. jfroperiij,'' as used in the 
Letters Fatent, includes all suits mentioned in clauses (a) to (/) of this section, 
[f the pro])erty is situate outside the jurisdiction; the High (hiiirt cannot take 
(x)gnizance of it, even if moveable property within the jurisdiction is also claimed 
in it; as clause 12 does not qualify the expression "in suits for etc., 

with the word 07ilij, and the words “ all other eases ’* are not to bo understood 

!is including cases of suits for immoveable j)Ihs moveabh; j)roperty, hut those 
in which immoveable, jiroperty is not involved. (4) It is, however, gemu'ally 
iidinitted that, every suit having any reference to immoveable ])ro])evty is not. 
a suit, for immoveable property. (5) It has been held t.hat. a suit to r('cover 
title deeds of certain land out.side the local limits, evem though it jiiuy involve 
II question of tille to that land, is not a suit to obtain posses.sion of, or deal in 

0. (1. :}l!) {18t)r>); 111 the matter of 8. .7. Dosnee, 15 15. L. it. .*52!); Lund Mortgage 
li(>,slie, U 15. li. JL 171 ; 18 VV. U. 2l>9 (1872) ; Bank r. tSuduruddi'en Ahmed, 10 P. I50(ij, 
Kunii (’hunder Pal Chowdhry r. Kissory and TI. H. Holkar v. Dadabhni, 14 15. 35:5 
Mohiin lioy, JO P. 304, ??. (1887); Ehrahim (1800), lh<' Court was lu'ld to have, and in 
Ismail Tinioi c. T’n»vas (hander Mitter, 3(> C. , Sreonatli Roy r. Pally Dass Plioso, 5 (\ 82 
5!l (1008). Se<‘. luovoviT, observations of (1870), not to liavi', jurisdiotion. In Land 

(Jarl.h, P.J.. in Delhi and J^oiidoii Hank r. Mortgage Hank v. Suduruddemi Ahnw'd, 10 
Wordie, 1 P. at })]>. 257, 203 (1870). (km- P. .358, :500 (1802), it \\ as suggest'd that llimv 
trary \ lews wer<‘ at one time hold in 15om* is a distinction bet ween a vendor's suit and 
bay: Soraliji r. Itattouji, 22 H. 701 (1808); a ]mreliasor’s suit for s|«‘eific |»(‘rformanoe. 
llolkar V. Dadabbai, 14 H. 353 (ISOO); but 'I’lns case was followed in an appeal from tlie 
not, BO now: Vagboji v. Pamaji, 20 H. Mofussil in .lagadis CI)andra Deo r. Sa- 
270 (IJKIO); Zulokabai v. Ehrahim Haji tnighan Deo, .33 (J. 1005, J 075 (1000). 

N’yedina, 37 H. 404 (1012). Similar views (2) See Zulekahai a. Ehrahim Haji Vyedina, 
prevailed formerly as to suits in the Mofussil : 37 15. 404 ( 1 01 2), and case.s therein eitiid. 

Venkoba v. Rambliaji, 0 15. H. P. R, 12 (3) Nulum v. Krishnasawmy, 27 M. 157 

(1872); but tlie law is now altered in this (100.3). 

respect by the express words of the seetioii ; (4) Jairani Naiuyan v. Atmaram Narayan, 

\'ithalrao v. Vagboji, 17 B. 570 (1802). The 4 15. 482 ( 1880) ; Balarain v. Ranichandra, 22 
Madras High Court has recently taken the B. 920 (1898) ; Seshagiri v. Rama, 19 M. 448 
same views ns those of the Caleutta High (1890); Kara Lall Banerjee t\ Nitambiiii, 29 
(\)urt: Nalum v. Kirshnasawmy, 27 M. 157 C. 315, 322 (1901). 

(1903) ; Sundara Bai Sahiba v. Tirumal Ran (5) It has been holdlby a Full Bench of 
Saliib, 33 M. 131 (1909). the Bombay High Court that a Small Cause 

(1) In Ramdhone Shaw v. Nobiimoney (Jourt can entertain a suit the principal 
Dossee, Bourkc, 218 (1805) [.see as to this jmrpose of which was to determine a right 
ease the DtdUi and London Bank r. M^ordio, to immoveable projicrty if the relief claimed 
1 V. at p. 250 ; Kellie v. Fraser, 2 P, at was for payment of money : Putt.angowda 
p. 453 : .Tuggodumba Dossee r. Puddoinoney v. Nilkanth Kalo, 37 B. 075 (1913). 
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any way with, land and u therefore cognizable by the High Coin l ;(1) but this 
lias b(‘cn disputed.(2) So also where in a suit by a landlord for rent no relief 
is claimed in respect of the land, but it becomes necessary to determine what 
the nature of the tenancy was, that c^uestion does not make the suit oini “for 
land.'’ (3) The High Court has also taken cognizance of an appli(;ation to file 
an award which provided for the dissolution of a partnership in lands outside 
the local limits, and also that the defendant's shares in the proj)erty should stand 
(diargcd with the payment of a certain fund to be due by him to the plaint iff, 
and that the defendant should execut<‘ a mortgage of his share to the plaintiff 
as security for such payment, and that the tea-garden at Dnrjiling should be 
sold in Calcutta.(4) 

Tlie general Kquitable jurisdiction of the Higli Court, on tlie original side, 
wliicli it has inherited from the supreme Court, wliicli in its turn administered 
the Chancery Rules, must also be considered (ride jHKst). So the Courts of 
Equity w'ill exercise their powers in 'pcrsoruim in the case of trustees ami others 
resubrnt within tlieir jurisdiction, to oblige such persons to perform trusts, tc> 
carry out contracts, and to ol)ey t he rules of Equity even where the subjecd- 
nuUter of tl\e t.rust or contract or equity may be land situate o\it. of their juris- 
(liction.(r)) Again, there .is the Equitable jurisdiction by grant of an injunction 
or a,ppoint.ment. of a r(‘c(‘iver. Thus a suit for damages to certain immoveable 
)u*o])(‘rty by a uuisanci* caused on it, and for an injunction to resti‘ain the nuisance, 
lias l)cen iield to be a suit not for immoveable ])roperty, but exclusively iv 
l)prftnm)n.{(j) Similarly, a suit by soim; of the Irustees of an endowment of 
cert ain kinds against their (a)-trustec.s in possession, for a declaration of plaintiff’s 
title to be shehails jointly with the defendants, for the set, t lenient of a scheme 
for th(‘ jieiformance of the w'orship, for the ap])ointment of a receiver, for an 
i Inunction to re.strain the defendants from interfering with the pro])erty, and 
ioi- un account,, is not a suit for thos<‘ lands. (7) 


(3) .Iiiggernaiith v. Hriinath, 4 <!. 322 
(I STS) ; foil, in Riinjfo JjIiI Lolica r. Wilson, 

2 a W. K. 7J!)(IS‘)8). 

(2) ZuleUahai c. Ebrahirn llaji Vyadina, 
37 1>. 404 (10J2). iSuit for title deeds of 
inimoveablo pro]M'rty is a suit for iminove- 
able property ; and see Russunt Kooniaru 
V. Knnial Koomaru, 7 S. D. A. Sal. 108. 

(3) Rungo 1^11 Lohoa v. Wilson, supra ; 
nor even though the plaintiff’s title to the 
land in resijoct of which the rent is sought 
to be recovered may incidentally come in 
question : Chintaman v. Madhavrav, 0 
B. II. C. R. 20 (1869), and the property is 
hituate in a fonugn State : Bhujbal v. 
Nanhaju, 19 A. 450 (1897). But such suits 
may be treated as local under special legis- 
lation, vidt post. 

(4) KelUo r. Fraser, 2 C. 445 (1877). The 
grounds of t,he decision were that the suit did 
not involve anv determination of title to 


land, Ix'ing in this respect, distinguishabh' 
from Delhi and London Bank e. Wordi(“, 1 ( '. 
249 (1876). In th<* easn, how(Wor, of such a 
suit, and also others outside Presidency 
towns, the eti'eet of clause (d) of the section 
will have now to bo considered. 

(5) See Delhi and London Bank v. Wordie, 
1 (J. 249, 252, 263 (1876) ; Bagram v. Moses, 
1 Hyde, 284 (1862-3). 

(6) Rajmohun Bose e, E. I. R. Co., 10 
B. L, R. 241, 248 (1872). See also East 
Indian Railway Co. v. Bengal Coal (.'o., 1 C. 
95, 100 (1875); D<‘lhi and London Bank v. 
Wordie, 1 C. 249, 251, 263 (1876), and cases 
thorci cited. As to the issue of prohibitory 
ord('r.s, s<*e Rainioehun Sirkar v. Karninoii 
Debee, 10 B. L. K. 63 w. (1868), and Wood- 
rotfe’s Injunctions, 2nd cd., Ch. I. 

(7) Juggodumba v. Puddomoney, 15 B. L. 
B,. 318, 324, 325, 330 (1875) ; but see m to 
receiver, Hadjce Ismail e. Uadjee Mahomed, 
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An ordinary suit for adiniiiLstration, which raises no question of title to 
the property in suit, is not a suit for land.(ll But where a plaintiff sued for 
a declaration that he was entitled to immediate and absolute possession of 
properties both moveable and immoveable, the latter bein^ wholly situated 
outside, the jurisdiction, for the construction of a will, for an account by the 
executrix, for administration and other relief, it was held that the suit was one 
for land and that the High Court ha<l no jurisdiction to entertain it.(2) 

Passing to the present section, which governs the Provincial Courts, 
having regard to its full and precise language, there can hardly be any 
difference as to the character of fhe suits to which the principle of local juris- 
diction must be hold to apply. The insertion of the words “ with or 
wUhoul rerii nr projUs '* is intended to remove any difficulty there may be where 
the defendant docs not reside wdtliin fhe local jurisdiction of the Court within 
the jurisdiction of which th(^ property is situate. The only clause as to which 
there is any room for dispute as to its aj)plication is (danse {d), the words of which 
are very comprehensive, and wide enough to include various classes of suits 
which might not be held to be for immoveable property under the Letters 
Patent.(ri) 

Idle following have been held to be suits of the nature referred to : a suit 
to have certain lauds declared liable for the satisfaction of an instalment bond ; (4) 
to enforce a right of hypothecation by sale ; (5) by vendor to enforce 
specific ])erformance.(()) A bond hypothecating the structure of a house, ex- 
clusive of the land beneath, was held to create an interest in immoveable 
property. (7) A suit is for such an intiwest which is brought to enforce pay-, 
ment of principal and interest both as a simple contract liability and as a 
debt secured by a collateral mortgage of immoveable property, (8) or for a 
declaration of title to a share in vaishasans (allowances) charged on the 
revenues of viUages.(9) A right to halute was Indd to be an interest in 
immoveable property witliin the meaning of the Provincial Small Cause Court 
Act, 1865.(10) A right to hold land free from (rovernment assessment, (11) or 
f.o have a watercourse o})ened in one’s land, was held to be an intenjst in land; (12) 


13 B. L. H. 91, 99 (1874), and WiKuiroffo’s 
Receivers ; and see Mohan Lalji v. (lordhan 
Lalji Maharaj, V. C. 35 A. 283 (1913) 
(succession of sluibait, ])roof of title). 

(1) Sec eases r('ferre<l to in decision cited 
in next note. 

(2) Kara Lall Banerjee r, Nitainbini Dcbi. 
29 0. 315(1901). 

(3) Hukm Ohand, C. P. C. 277, Res 
Jud. 340. 

(4) Ram LaU Mookerjee f*. Chettro Coo- 
maree, 16 W. R. 277 (1871). 

(6) Korny Bohari v. Ram Narain, 2 Agra. 
244; Leslie v. Land Mortgage Bank, 9 
B. L. R. 171 (1871); Ahmedeo Begum v. 
Dabee Persand, 18 W. R. 287 (1872); 
Mahomed Khulecl r. Sona Kooer, 23 W. R. 
123 (1874); Buldeo Doss i». Must. Koer, 2 


A. H. C. R. 19 (1870) ; Gudri Lai v. Jagan- 
iratli, 8 A. 1 1 7 ( 1 880) ; Bolakee Lall v. Pcrlam 
Singh, 6 0. 928 (1880) ; Vithalrao v. Vaghoji, 
17 B. 570 (1892). 

(0) Laehman Das v. Haslett, 1891, P. R. 
No. 39, it lying held t hat the case fell within 
clause (</). 

(7) Narayana v, Ramasiiwiny, 8 M. H. 0. R. 
100 (1875). 

(8) Jurneswar-r. Mahabocr, 1 C. 163, 167 
(1875). See KristnaJRow v. Hachapa, 2 M. 
H. a R. 307 (1864). 

(9) Keshav w. Vinayak, 23 B. 22 (1897). 

(10) Appana v. Nagia, 6 B. 612 (1880). 

(11) Bhujang Mahadev v. Collector of Bel- 
gaum, 11 B. H, C. R. 1 (1874). 

(12) Oodoyessuree v. Huro Kishoro Dutt, 
4 W. R. 107 (1865). 
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as also a suit for the rocovery of piucliasc-iiioney under coiiiraet for tlie sale 
of laud.(l) A suit for grazing dues by the lessee of the grass of certain Govern- 
iiient land, (2) and a suit for the recovery of tolls by the lessee of a Governiuent 
ferry, (3) involve an interest in immoveable property, and have on that 
ground been held to be not cognizable by a Provincial Court of Small Causes. 
And hypotliecatio r of immoveable property creates an interest in that property 
within the meaning of that Act. (4) Clause (c) has now been amended to 
include both mortgages and charges and suits for sale as well as those for for<‘- 
closure or redemption, 

A suit to enforce a foreign judgment, (5) a suit upon an agreement to 
grant a lease, (6) and a suit to follow the purchase-money of land taken up 
under the Land Acquisition Act, over which the plaintiff had a mortgage 
lien,(7) and a suit for a declaration that the plaintiffs were the persons in 
reality beneficially interested in a decree for sale on a mortgage although the 
dec'i'ec did not run in their names, (8) are not suits of the nature mentioned 
in clause (d). 

Clause (c) contemplates an essentially different class of suits, viz. suits 
for money as distinct from those for property. They have ])een treated as 
local, as the wrong forming their basis must usually take place where 1hc propeidy 
is situate, and they can also bo most conveniently inquired into there. (If) 
A suit for compensation for wrong to immoveable property is, unless witliiu 
the proviso, within the intention of the section, and a claim for damage to land 
(uiimot be said to be a claim wliich can be entirely obtained through the personal 
obedience of the defendant, ev<m though it may be joined witli a claim for an 
injunction. (10) 

As regards clause (/), it has been aheady pointed out (11) that moveable 
])ro])ci‘ty is generally deemed to follow the person, and the reasons why an 
c.tceplion is made where the property is under distraint or attachment and 
therefore incapable of a change of position. 

It is to be observed, generally, that suits for money or moveable property 
may be treated as local under special legislation. Thus while, as a general rule, 
suits for j’ent are not suits for immoveable properly, (12) and do not therefore fall 
within this section, sects. 144 and 193 of the Bengal Tenancy Act make special 
provisions as regards suits between landlord and tenant.(13) 

Proviso. — ^This proviso relates to the well-known Equitable jurisdiction 
ui penonam. According to the maxim “Equity acts in personam” that is, 


(1) Maturi Subbayya v. Kota Krishnayya, 
28 M. 227 (1904), 

(2) Khuda Baksh v. Dana, 1895, P. R. 
No. 13. 

(3) GokalCbandr. LalCband, 1897, P. R. 
No. 48. 

(4) Muunoo Lall v. Pigue, 10 W. R. 379 
( 1868 ). 

(5) Droop V. Fockc, 9 W. R. 21.5 (1868). 

(6) Lalla Ram r, Bibec Chowbain, 22 
W. R. 287 (1874). 


(7) Venkata ». Krishnasami, 6 M. 344 (1882). 

(8) Ahmad Khan v. Abdul Rahman, 26 A. 
603 (1904). 

(9) See Hukm Chand, C. P. C. 279. 

(10) Crisp V. Watson, 20 C. 689 (1893). 

(11) Vide ante, p. 74. 

(12) Vide ante, p. 157. 

(13) Chowdhry Fazlur v. Dwarka Nath, 7 C 
W. N. 402 ( 1903) ; and as to Bengal Acts, VI. 
of 1862, and I. of 1879, seo Nilmoni Singh 
Deo V. Nilu Naik, 20 C. 426 (1892). 
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it regards its deca'ccs as commands or directions addrcss(^d to the defendant 
personally rather than as decisions directly affecting the subject-matter of 
dispute. Though the Court cannot, in the case of lands situate without the 
j urisdiction, givci relief in rem, still it can enforce its judgment, which is mj)crsonam 
by process in personam, as by attachments of the person, lands, and goods of 
the d«dendaiit within the jurisdiction until the defendant complies with the 
order of tlie Court. Thus in accordance with the principle laid down in the 
leading case on the subject, renn v. Lord Baltimore, (1) the Court of Chancery 
lias entertained actions for account and discovery of rents and profits ; for 
specific performance and injunction ; for foreclosure of mortgages, and for the 
execution of conv(‘yancc.s and the like regarding lands situate abroad, and 
wliotluT within the King’s Dominions or not, though if the very title itself to the 
lands is in cpiestion, the Court will not assume jurisdiction. (2) 

The Courts have thus compelled the performance of contracts ami trusts, 
vhich were not either locally or ralione domicilii within their jurisdiction.(3) 
[hit in tliis (‘ountry the power to make orders in personam, thougli the subject- 
natter of the suit is without the jurisdiction, which jurisdiction exists both 
n the case of the High Courts and the Provincial Couits, must be considered 
vith reference to the limitations on jurisdiction imposed in the case of the 
ormer by the Letters Patent, and in the case of the latter by the jirovisions 
>f this section. In the case of the High Courts, regard must be had to the 
•cal object of the suit and to what are the rights and intentions of the 
‘espective parties, and those cases winch are founded upon the principle laid 
lown in Penn v, Baltimore must be distinguished from those which depend 
lot so much upon the jurisdiction generally exercised by Courts of Equity, as 
ipon the question whether the suit is substantially one within the statutoiy 
urisdiction conferred upon the (lourts.(4) So when a suit which, though in 
orm one brought for an injunction or relief obtained through personal obedience, 
s in substance a suit “/or land, " which land is situate without tlH‘ local limits 
)f the jurisdiction of the Court, the latter has no powerto grant the relief prayed. (5) 
Llie Equitable jurisdiction of the High Courts is not as extensive as that which 
las been claimed by the Court of Chancery. (6) Though the Courts here are 
governed by the same principles as those which are acted upon by Courts of 
Equity in England, this is only so far as such princijiles are not at variance with 
sxpress legislative enactraent.(7) 

The test of jurisdiction in all such cases is rather the nature of the claim 


(1) ii Wliit-c and Tudor, L. (J. 837, 5th ed. 

(2) Soe Woodrode's Injunctions, 3rd ed. 
JU, and cases there cited, and ante, p. 157. 

(3) Ewing V. Ewing, [) A. C. 34, cited in 
Cashinath r. Anant, 2 Bom. L. R. 47, 41) 
18U0) ; but the jurisdict ion has its limits, see 
n re Hawthorne, 23 (?h. J>. 743, ref. to in 
Cesliav v, Vinayak, 23 R. at p. 27 (1897). 

(4) Delhi and London Bank i\ Wordio, 1 V, 
!49, 2G3 (1875); Land Mortgage Bank r. 
huUiruddecn Ahmed, 19 C. 358. 367 (1892). 

(5) East Indian Railway Co. i\ Bengal 


Coal Co., I C. 95 (1875); similarly in the 
case of relief by receiver : Delhi and London 
Bank v. Worilie, siijtra. 

(()) Vide ante, p. 156. So it has been 
pointed out that the express words of elauso 
12 of the i.^'ttorB Patent render the principles 
of the decision in Paget v. Edo, L. R. 18 Eq. 
118, inapplicable. East Indian Railway Co. 
V. Bengal Coal Co., 1 C. 95, 100 (1875). 

(7) Kashiuath v, Anant, 2 Bom. L. R. 47 
(1899). 
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made in respect of the property in suit rather than tlie actual situation of the 
latter. If the suit is not, by reason of its substantial character and the pro- 
visions of the Cliartcrs, within the cognizance of the Court, the latter is unable 
to grant relief. But where the relief sought is purely in persomm and 
not in rem the Courts arc empowered to make a dc(‘.r< e which shall be of the 
same character. (1) 

The same rule applies in the case of Courts other than the Presidency 
High (^ourts ; but in this case the ])rovi8ions of this section must lie considered. 

Under it, aucli Ci)urts may exercise a jurisdiction in personam, but the juris- 
diction seems to be of a more limited extent. Not only ar(i they expressly 
deprived of power to entertain suits for foreclosure, sah^ or rc'.demption, but 
the limitations imposed ])y clause {d) are in terms extensive, and tlie proviso 
determining tloMr powers to act in personam limits the exercise of such powers 
to cases where tiic property is held by or on behalf of the defendant (2) 
residiuit within the jurisdiction. (3) when the relief sought can be entirely obtained 
tlirough his ])ersonal obedience, and where the property is situated in 
British India. (t) 

“ Actually and voluntarily resides.”- As to the meaning of these 
words, sec the notes to sect. 20. 

17. Whore a suit is to obtain relief respecting, or com- Is. 19. 
„ pensatioji for wrong to, immoveable property 

pr 3 perh\P situate within Situate witlim the jurisdiction oi dilierent 
courts^^^°” different Courts, the suit may be instituted in any 
Court within the local limits of whose 
jj.irisdiclioii any portion of the property is situate : 

Provided that, in respect of the value of the subject-matter 
of the suit, the entire claim is cognizable by such Court. 


Scope of section.— This section gives jurisdiction to a (’ourt to entertain 
a suit in respect of properties partly situate within its tenitorial limits and 
l>artly out of it, where the same relief is sought in respect of the whole of tlu^ 
properties. (5) The section corresponds to sects. 11 and 12 of tlie Code 
of 1859 ; as also to sect. 19 of the last Code, with the exception that the 


0 ft 

(1) Sco Woodroffe’s Injunctions, IJrd od. 
p. 17. 

(2) Crisp r. Watson, 20 C. 0S9 (1803), in 
which the proviso was held not to apply 
where the wrong for which coni|)en8ation was 
sought was trespass to property in the plain- 
tiff's possession. 'Plio reason of the restric- 
tion introduced by these words docs not 
appear to be clear ; but to make the proviso 
applicable the property must be so held at 
the time of the institution of the suit : Lach- 
man Das v, Haslett, 1891, P. 11. No. 39; 


Hukiii Chand, C. P. ('. 282. 

(3) Isuk V. Khatija, 23 B. 756 (1899) ; 8 . c., 

1 Bom. L. R. 370. 

(4) See Keshav v. Vinayak, 23 B. 22 (1897) 
(dist., Ratanshankar v. Gulabshankar, 4 B. 

H. C. R. 173 (1807), in which the question of 
title only incidentally arose), whore the ^ 
suit was held to fall within the substantive 
clause of 8. 16 of the Code of 1882, and was 
not covered by the proviso. 

(5) Maseyk r. Steel, 14 C. at p. 660 (1887). 
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last paragraph of tliat sc'ctioii relating to property situated in dijffercnt 
districts, and the words “ within the limits of a single district but” before 
“ within the jui isdie.tion in the first clause of tlie present section, have been 
omitted. Tlic words “ to obtain relief respecting, or compensation for wrong 
to, inimomabk gropcrty ” should not, it is su])mitted, be construed in any 
resti’icted seiist^, but embrace all suits relating to immoveable property men- 
tioned in .sect. If).(l) Tlie provisions of this section are intended for the 
benefit, of litigants and to avoid multiplicity of suits. It says nothing as to 
one or more causes of act-ion. And it apjdies to a suit in which the relief claimed 
is in lespect of more than one cause of a(;tion, unity of cause of action 
in respect of which relief is claimed being immateriaL(2) AVhere there is 
but one cause of action in resj)ec.t of dillerent properties situate; in different 
jurisdictions a plaintiff should avail himself of the juovisions of this section, 
and if he does not a second suit will not lie. (3) Where jurisdiction has once 
|)roj)erly vested in a Court it will not be taken away by reason of a bond fde 
compromi.se withdrawing the. claim in respect of property within the jurisdic- 
tion. (4) The section, however, while it gives opportunities to the litigant, 
dot;s not extend the ]>owers of the Coui’t, except in so far as upon the initiative 
of the former it obtains jurisdiction. Neither under this section, nor 
otherwise, has the High Court in its appellate jurisdiction power to 
('Older jurisdiction on a (h)urt in District A to deal with a suit c.ommenccd 
and prosecuted in District B relating to lands in B. Nor docs the Code 
em])ower.the High Court, without consent of parties, to change two suits, one 
of which it has itself dismissed, into one suit of a totally different description 
from either of them. (5) 

A Scheduled District not being a district within the meaning of this section, 
a Court at Moradabad was held not to have jurisdiction over a suit relating to 
immoveable property, of which a large port.ion was in Tarai District, so far as 
that portion was concerned. (6) 

The section does not apply to the Bre.siden(‘y High Courts, and therefoie 


(1) As to uiortgagc suits, vide post, aiul as 
to foreolosuro : Khetter Mohun Das v. 
Ohund(;rinoiicy, (.orytoii, 125 (1804): sales 
of land : Aslii uf Hosseiii v. Dizarus, 8. J). 
N. W. 1801, ]). 588, oitod in 0'Kinealy‘s 
C. P. C. ; partition : Aiiup Shah Singh r. 
Jaswant Shah Singh, 1891, P. R. No. 10; 
cited in Hukni (’hand, C. P. V. 330. 

(2) Harchandar Singh v, Lai Bahadur 
Singh, 10 A. 369(1894). 

(3) Jumoona Dasscc v. Bainasoonderoe, 2 
W. R. 148 (1805). In Sabba Ran r, Rama 
Ran, 3 M. H. (\ R. 370 (1807), however, 
whieh was also decided under Act \'lll. of 
1859, wliioh required the leave of a sujK*rior 
Court [see Harchandar Singh v. l^al Bahadur 
Singh, 16 A. at ])p, 301, 302 (1804)], it was 
held that th(‘ section was permissive, and 
that separate suits for partition would lie 


[ref., Grish Chiiiider Mookerjee v. Ranu^ssuree 
JMbee, 22 W. R. .308, 309 (1874) ; Pattaravy 
n Audimula, 5 M. H. C. R. 419 (1870)]. It 
IS submitted this is not now law. See as to 
suits for i)artial })artitioii, Hari Narayan v. 
Ganpatrav, 7 B. 272 (1883) ; Chandu v. 
Kunhamed, 14 M. 324, 320 (1891) ; Haridas 
Sanyal v. i*rannath, 12 C. 666 (1886); 
Mukuuda r. Lchuraux, 20 C. 379, 383 (1892) ; 
Venkata v. Bhashya Karlu, 22 M. 638 (1899) ; 
Shivmurteppa v. Virappa, 24 B. 128 (1899). 

(4) Khatija v. Ismail, 12 M. 380 (1889) ; 
Kubra Jan v. Ram Bifli, 30 A. 560 (1908). 

(5) Kamini Soradasi Chowdhrani v. Kali 
ProBunno Ghose, 12 I. A. 216 (1886); 12 C. 
225 (1885). 

(6) Ram Ratan r. Lalta Prasad, 17 A. 483 
(1895). 
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when part of the immoveable property is without the jurisdiction, leave must be 
obtained prior to the institution of the suit.(l) The restrictive words of clause 12 
of the Letters Patent apply to the case of a plaintiff ; there is no similar restrain- 
ing provision applicable to a case where the person seeking the exercise of the 
Court’s jurisdiction is the defendant. (2) 

Suit : Execution.— Applications for execution are proceedings in suits, (3) 
being but a continuation of the proceedings in tlm suit in which the 
decree was passed.(4) But they are not a suit, and the section deals with 
the institution of a suit. Jurisdiction over execution x^roceedings depended, it 
was held, on the provisions of sect. 223 of the last Code, and the jiresent pio- 
visions had reference to original suits only. A decree-holder could not, it 
was held, therefore, take execution proceedings relating to or against immoveable 
property at his option under this section simply on the ground that a portion 
(d the x)ro[)crty was situate within the local limits of its jurisdiction. (o) 
Primd fade, however, every Court having jurisdiction to try a suit has 
j ui'isdiction to execute its own decree in that suit.((>) If a Court has jurisdiction 
under tliis section to entertain a suit and 1o make a decree for sale, it follows 
that it has jurisdiction to s(‘ll all and every parcel of property comprised in the 
decree, although one or other (d the parcels may be beyond the local hiuits ol 
its iurisdiction.(7) And it has been recently held that while the provisions of 
s(!cts. 38 and 3i) indicate that no Couit i-an execute a decree in which the subject- 
matter of the suit or of the application for execution is xnoxicrty wholly situate 
(.iitsidi! till! local limits o£ its jurisdiction, yet there are several exceptions to 
this line, as in cases of decrees for sale of ]nort.gaged property oi in cases o 


(J ) Prasannamoyi JDaai v. Kadarnbini Tlasi, 
i B. L. R., 0. C., 85 (1808) ; Jagadamba v. 
Padinamani, 6 B. L. R. 080 (1871) ; Bank of 
Hindustan f. Nundololl Son, 11 B. L. R. 301 
(1873) ; Jairain v. Atmaram, 4 B. 482 (1880) ; 
Seshagiri v. Rama, 10 M. 448 (JS90); and 
ante, p. 1 54. The decision in Narain Singh r. 
Ram Ball Mookerjec, 3 C. 370 (1878), is not 
law. S. 1 9 of the last Code did not ap])ly to 
the High Court. 

(2) Kissory Mohun Roy v. Kali Churn 
Chose, 24 C. 190 (1897). But see Sarat v. 
Nahapiet, 37 C. 907 (1910). 

(3) S. 139, • 

(4) Gopi Mohan Roy v. Drylaki Nundun 
Sen, 19 C. 13, 15 (1891). 

(5) In Shurroop Chundcr v. Amoorunnissa, 
8 0. 705 (1882), it was said .that “ the change 
introduced by .s. 19 has been accepted as 
a])plicablc to execution proceedings also.” No 
authority was cited, however, in support of 
this statement, and the observation was not 
necessary for the decision, which is dealt with 
post, and which was to the effect that a Court 
should proceed with the execution of its 


decree as against an entire t(‘ venue paying 
estate, even though a jiart of it be situate out- 
side the jurisdiction ; it being added that the 
ease would bo different if the property con* 
sistcd of different taluks or estates, the whole 
of any one or more of which was situate in the 
other districts. As regards portions of the 
same projierty the rule was independent of 
8. 19, having been recognized under the former 
Code. See Hukni Chand, C. P. C. 331, 332 ; 
Kally Prosonno Bose v. Hinanath Mullick, 11 

B. L. R. 56 (1873); Uniiocool Chunder v. 
Hurry Nath, 2 C. L. R. 334 (1877) ; Gunga 
Narain v. Annunda, 12 C. L. R. 404 (1883) ; 
Ram Lull Moitra v. Bama Sundari, 12 C. 
307 (1885) ; Maseyk v. Steel, 14 C. 061 
(1887) ; Ghose, J., held that s. 223, cl. 2, of 
the last Code was to lie construed as if the 
word “ wholly ” was inserted after “ situate.” 
See notes to s. 38, jmt. 

(6) Jagernath Sahai v. Hip Rani Koer, 22 

C. 871, 874 (1895). 

(7) Gopi Mohan Roy v, Doybaki Nundun 
Sen, 19 C. 13, 15 (1891). 
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attachment of salaries of public officers and of sale of entire estates situated 
within the local limits of the jurisdiction of more than one Court under 0. XXL 
r. 3.(1) It was ludd that sect. 223, clause (c) of the former Code was not man- 
datory, but gave a discretion to the Court.(2) 8o a Court which had juris- 
diction to j)ass a decree for the sale of ])ropert}' comprised in a mortgage had 
also ])ower to can-y out its decree by selling the property, even though a portion 
of tlie property was situated outside the local limits of its jurisdiction. (3) See 
now notes to sect. 38, post. 

18. (1) Where it is alleged to be uncertain within the 

Place of Institution Of julisdictiou of which of 

suit where local limits two or more Courts any iminoveahle property 

are uncertain” situate, any one of those Courts may, if 

satisfied that there is ground for the allf'gcd 
uncertainty, record a statement to that effect and thereupon 
proceed to entertain and dispose of any suit n^lating to that 
property, and its decree in the suit shall have the same effect 
as if the property were siluatc within the local limits of its 
jurisdiction : 

Provided that the suit is one with respect to which the 
Court is competent as regards the nature and value of the suit 
to exercise jurisdiction. 

(2) Where a statement has not been lecjorded under sub- 
section (1), and an objection is taken l)efore an appellate or 
revisional Court that a de(*.ive or order in a suit relating to such 
property was made by a (\nirt not having j luisdiction where 
the property is situate, the appellate or revisional Court shall 
not allow the objection unless in its opinion there was, at the 
time of the institution of the suit, no reasonable ground fo]‘ 
uncertainty as to the Court having jurisdiction with respect 
thereto, and there has been a consequent failure of justice. 

Uncertainty of local limitB. — This section was inserted in tlie Code of 
1882 by sect. G, Act VII. of 1888, with a view to avoid a difficulty as to juris- 


(1) Bogg Dunlop r. Jaganimth, 14 C. L. .1. 
228, 231 (191J). 

(2) Gopi Mohan Roy r. Doybaki Nundun, 
ID 0. 13 (1891). 

(3) Tincouii iXdiya v. Sliih (Uiandra Ral, 
21 0. 939 (1894); Shurroop Chuiidcr c. 
Aimu’rumiissu, 8 ('. 703 (1882); Ma-soyk r. 
lldl, 14 C. 9(il (1887) ; Gopi Mohan Roy r. 
Doybaki Nundun Sen, J9 C. 13 (1891); 
Jagernath Sahai r. Dip Rani, 22 C. 871 
(1895), which were all cases of suits on mort- 
gages. In Maseyk v, Steel, 14 U at pp. 609, 


070, Potheruiu, (J.J., said ho was not pre- 
pared to accept the view of the law laid down 
in sonic cases, that where a sale takes place 
under a money decree — that is, otherwise 
than undt'r direct ioiis^contaiued in tlie decree 
itself— sail' of property without the jurisdic- 
tion of the executing Court was valid in 
consequeine of the provisions of ss, 19 and 
223 of tlie last Code. Attention is drawn to 
the arguments in this case, and now to s. 38, 
jimt, where the matter is discussed. 



Part 1. 
Sec. 19. 


SUITS IN GENERAL. 


171 


diction which frequently arises where the boundaries of estates or holdings 
are destroyed or altered hy fluvial action.(l) The fact that no notification was 
known as laying down the boundaries of the district in which it was contended 
that a suit should have been brought was held to create a reasonable uncertainty 
in the matter. (2) In the same suit it was held that a suit for rent of a fishery 
was a suit for imiijjveable property within the meaning of this section. (3) The 
italicized words have been added in order still further to restrict the taking of 
technical objections as to jurisdiction. 

19. Where a suit is for compensation for wrong done to [s. I8.j 

Suits for compensauon person or to nioveable property, if the 

for wrongs to person or wrong was done within the local limits of 
moveables. j mdsdictionof one Court and the defendant 

i*esid(‘s, or carries on business, or personally works for gain, 
within the local limits of the jurisdiction of another Court, the 
suit 7naij be imtilxited at the option of the plaintiff in either of the 
said Courts. 


Ilhislmtiom. 

(a) A, residing in Delhi, beats B in Calcutta. B may siu* A cither in Calcutt a 
or in Delhi. 

J)) A, residing in Delhi, publishes in Calcutta siattmieiits didainatoT}' of 
B. B may sue A cither iii (Calcutta or in Delhi. 

Suits for compensation.' — This section creates a s]>tHaul jurisdiction 
in the case of actionable wrongs, but in the cases of toit, to whicli it does not 
apply, r(‘Sort may be had to the next section, which is of gcmn'al ap])lication 
in all ca8es.(4) Thus tiie section appears only to contemplate Courts in 
British India, and therefore to be restricted to cases in which both the wi’oiig 
is done and the defendant resides, etc., in British India. (5) Inasmuch also 
as it refers to suits for compensation only, it would ajjpear to exclude su.ts 
for an injunction against disturbance of rights, such as rights of ])atent, trade- 
mark, etc,, which will fall within the general words of sect. 20. Whether the 
cause of action in such suits be the right distiuhed or the disturbance 
caused to it, or both, has not been judicially setth;d.(6) In cases, however, 
falling within this section, the Court where the wrong is done will have 
jurisdiction quite apart from all considerations of the placui where the right 
violated by the wi*ong c^ame into existence or existed. 

“ Wrong done.” — The word “ wrong ” in this section means an action- 
able wrong. It is essential to an action on tort that the act coiu])lained of should 

(1) Vide Mr. Sooblc’s speech. Legislative (4) Vida ante, 159. 

Council, loth March, lb88. (5) Hukm Chand, C. P. C. 329. 

(2) Sliiba Haidar v. Gopi Sundari, 24 C. (9) lb., 327 ; for a suit for infringsmejit 

449 (1897). of coi)yright and injunction, see MacMillan v. 

(3) lb. ; 8. c., 2 C. W. N. 109. Zaka, 19 B. 657 (1895). 
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hi) legally wrongful, that is prejudicially affecting the complainant in some legal 
right, such as rights of reputation, bodily safety, freedom and property.(l) 
The wt)rdK ‘‘ wrong done ’ arc, however, not altogether free from difficulty ; a 
wrong consists of an act or omission, and both are often complex notions in- 
volving a series of acts or omissions, and sometimes extending over a lengthened 
period, and comprising their voluntary and involuntary consequences, 
as to widicli. as explained in Mr. Hukm Ohand’s work on Consent, (2) 
no sharp line « an be drawn between those which may and which may not be 
considered a part of the act itself. Causing a person to be falsely charged with 
a criminal offeiici' is an actionable wrong, but w'hcre the only act done within 
i-hc jurisdiction jmrsuant to a conspiracy formed in a native State was the 
giving of false evidence, which is not in itself an actionable wrong, it was held 
tliat a suit for tlic injury caused in consequence of giving false evidence c-ould 
not be instituted in the High (Jourt, as no cause of action arose within 
its jurisdiction. (3) 

5 . 17.J 20. Subjeci/ to the lijiiitatioiLS aloresaid, evefry suit shall 

suits to be insti- he instituted ill a Court within the local 
limits o£ whose jurisdiction-^ , . , , 

arises. (a) the dctendant, or each oj the de- 

JvndaniSy where there are mare than one, at the time 
of the commencement of the suit, actually and volun- 
tarily Teside6‘, or carr/c^ on business, or personally 
work^s* for gain ; or 

(/>) any of the defendants, where there are more ilmi one, at 
the time of the commencement of the suit, actually 
aud voluntarily resides, or carries on business oi 
personally woiks for gain, provided that in such case 
either the leave of the Court is given, or the defen- 
dants who do not reside, or carry on business, or 
personally work for gain, as aforesaid, acquiesce in 
such institution ; or 

(c) the cause of action, wholly or in 'part, arises. 

Explanation -Wliere a person has a permanent dwelling 
at one place and also a temporary residence at another place, he 
shall be deemed to reside at both places in respect of any cause 
of action arising at the place where he has such temporary 
residefnee. 

Explanation IL — A corporation shall be deemed to cany 
on business at its sole or principal office in British India or, in 
respect of any cause of action arising at any place wb^re it has 
also a subordinate office, at such place. 

(1) Templeton v. Laurie, 2 Bom. L. R. 244, C. ;}27, 328, whore the subject is discussed. 

49, 251 (1900). (3) IVuipleton r. T^urie, sujtra. 

(2) At p. 201 ; and sec same author’s C. P. 
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Illustrations. 

{a) A is a tradesman in Calcutta. B carries on business in Delhi. B, by 
his agent in Calcutta, buys goods of A and requests A to deliver them to the 
East Indian Railway Company. A delivers the goods accordingly in Calcutta . 
A may sue B for the price of the goods either in (hilcutta, where the (^auae of 
action lias arisen, or in Delhi, where B carries on business. 

{h) A resides at Simla, B at (Calcutta, and C at Delhi. A, B and C being 
together at Benares, B and C make a joint promissoiy note payable on demand, 
and deliver it to A. A may sue B and C at Benares, where the cause of action 
arose. He may also sue them at Calcutta, where B resides, or at Delhi, where 
C resides ; but in each of these cases, if the non-resident defendant objects, 
the suit cannot proceed without the leave of the Court. 

“ Subject to the limitations aforesaid.” — Tliese limitations arc those 
rebuTcd to in sect. IG as “ pecuniary or other limitations prescribed by any 
law/’ and, by implication, sect. 15.(1) See Notes to that section. The juris- 
dietion is subject to special Acts, such as the Provincial Small Clause, (.‘ourt Act, 
but inasmuch as a plaintiff may select the forum in which to bring his suit, 
if a suit may be brought at either A or B, and at A there is no Small Cause Court 
having jurisdiction, though there is one at B, the jurisdiction of the District 
Munsif’s (V)urt at A in which tlic suit is brought is not ousted by tlie fact that 
there was in existence at the date of suit a Small Cause Court at B. To hold 
otherwi^s(‘, would be to compel the plaintiff to sue at B, and thus to deprive him 
of bis choice of forum. If, however, there had been a Small Cause Court at 
A, tin. suit would, if the plaintiff selected A as his forum, have to be instituted 
in the Small Cause Court.(2) 

0 

Every suit.” — The words in the last Code were “r/// ot/ter suits,'' 
which was held to mean all suits other than those mentioned in sect. ]G.(d) 

Shall be instituted.” — Tliis section lays down the rul(‘ iis t(» the 
forum of personal actions, which may be either that of the place of accrual of 
the cause of action, or the place of the defendant. As already observed, 
where a suit may be filed in more than one of several Courts it is a general 
])rinciple of law that the plaintiff may select the forum in which to bring the 
suit. (4) The section mentions several independent grounds of jurisdiction, 
and, where, several of such grounds exist giving jurisdiction to different Chuirts, 
the plaintiff may select which of these Courts he chooses. Thus, tin*, cause 
of a(;tion may arise in the case of suits arising out of contracts in the three differejit 
places mentioned in the third Explanation to this section under the last Code, 
and the defendants may reside in a fresh place, and a plaintiff may choose either 
of such places as the forum of his suit.(5) Vide post. 

(1) Fazlur Rahim v. Dwarka Nath, 30 C. (4) Ratnagiri Pillai v. Ravuthara, 10 M. 

463, 456 (1903) ; s. c., 7 C. W. N. 402. 477 (1896). 

(2) Ratnagiri Pillai v. Ravuthan, 19 M. (5) Ratnagiri Pillai v. Ravuthan, 19 M. 

479 (1890). 477(1896). But sec as to the limitations on 

(3) Fazlur Rahim v. Dwarka Nath, supra. such power, s. 22, and Gcffert v. Ruck- 
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Forum of the defendant. — WJierc the cause of action wliolly arises in 
the jurisdiction of a (’ouvt other than tliat in which the fiuit is brought, the 
plaintiff must show (tl\c onus ))eing upon liim (1)) such a residence, caiTying 
on business, or working for gain of the defendant, (2) wliich is within tlie terms 
of tJiis section, (»i‘ in t.he. case of the Presidency Higli Courts (to which tliis section 
does not ap})ly), witihin tlic terms of c.lause 12 of the Letters Patent. 
Tn either c.as('. there is no question that the term “ defendant ” includes 
a foreigner when that foreigner dwells or resides or personally works 
for gain witliin tln^ jurisdirti()n.(.‘i) It is well settled also that the carry- 
ing on of l)usiiiess need not l)e p(‘TSonal, but may be by means of an 
agent. (4) There is, however, a conflict upon the point whether the Court lias 
jurisdiction in the case of a foreigner who is non-resident and carries on business 
fliTougli an agent. (b) 

As regards several defendants, the section makes express jirovision. 
Either all tin* debmdants must reside, vio., or there must be leavii by the 
(lourt or absence of objection liy the defendants. If the defendants who do 
noL resid(\ within the local jurisdiction did not ap])ly under sect. 21 of tho 
last, (-ode, they were held to have acquiesced, the intiuition of the Legislature 
being that- objection should be raised on the first opp()rtunity.((i) Under t-lie 
last (^od(‘ it- was held that th(‘. acquiesccnec must be by the defendant who 
resides, etc., outside the jurisdiction. Where, therefore, thi^ cause of action 
in a suit aga-iiist- three defendants was held to liave arisen outside the juris- 
diction, and one of sucli defendants resided outside the jurisdiction but did not- 
ac((uies(*e in the suit, it. was held that if there were any acquiescence on the part 
of ot-her defendants residing within the jurisdiction, it did not give the Coiirt 
jiirisdiction to try t-lie suit..(7) 

chiuid, Kl It 17H (I8H8). Jf on the othor 
liiind tlie Huit is not- for iininoveablc proiK'vt 3 % 
ami noiK' of ilu' facts imMitionod in this see- 
lion exist, tlio ('ouit lias no jurisdiction: 

Siovelvini; Fockt', 0 W. R. 215 (18()8). 

(1) Shri (Johwanu r, Shri (lovardhanlalji, 

1 -1 R. 511, at p. 552 ( 1 8<M)), 1 n an <‘avly cus(> 

a hoiiil rceiliiiL; the obligor to he “of Cal- 
cutta ” was held prum/ facie evidcnco of 
rosidonco : Ramram Hutt v. Ranmaram, 

I Mor. :U)1) (1837). 

(2) Modliu Soudun Chowdhry e. C/Ochraiic, 

() C. L. R, 417 (1880). 

(3) Kessowji Damodar v. Khiniji, 12 B. 

507, 518, 510 (1888). And Bee Aglia Cholam 
Huscin V. Sassoon, Bora. (4az., 26th Jan., 

1807 ; Badru<lin i\ Kariinhhai, 1808, Bora. P. 

.J. 2!) ; cited in Hukm Chand, C. P. C. 286. 

(4) (rirdhar Danualar r. Kassigar, 17 B. 

662, 6(i5 (1893), which was a decision on the 
Small Cause Court Act (XV. of 1882) ; and 
Muthaya Chetti Allan, 4 M, 209 (1880); 

Kessowji Damoilar r. Kliitnji, 12 B. 507, 521 
(1888), decisions on tho Letters Patent. Jn 


Annainalai (3ictty r. Murugasa, 26 M. 514 
(I1K)3), it was held tliat tho manager of a 
joint family was not an agent. As to agency 
ill insolvency law, see Jn rr Dhunput Singh, 
20 C. 771 (1803); diss. from In rc Huriielc 
(liaml (lolicha, 5 C. 605 (1880). 

(5) In Kessowji Damodar Khiniji, 12 B. 
507 (1888), it was held that there was no juri.s- 
diction. In Girdhar v. Kassigar, 17 B. 662 
(1803), it was held that there was jurisdiction, 
tho word defendant having tho same mean- 
ing in all cases. In Annainalai Chetty v, 
Murugasa, 26 M. 544 (1903), the Privy 
( -ouneil left the point ojicn ; s. c., 6 Boni. L. R. 
401 ; 7 C. W. N. 754, and in lower Court, 23 
M. 458. There will be jurisdiction in such 
cases if tho cause of action arisea within tho 
jurisdiction : Bavah Meah v. Jjihajoc Moah, 4 
M. IT. 0. R. 218 (1869). 

(6) Viraragava v. Krishnasami, 6 M. 341, 
340 (1882). See Ismail Peer Ambalam v. 
Neelamagani, 8 M. L. J. R. 38. 

(7) Bahaji r. Lakshmihai, 0 B. 266 (1884). 
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The rule, rontained in claiiRo (h) is based on the now generally recognized 
j)rjnci])le of the connection of the cause of action ; (1) but Ihere is nothing corre- 
Bj)onding i.o it in the Letters Patent. It was held under the last Code (2) that 
tlie proviso following clause (c) in that Code applied only to that clause and not 
to clauses (a) and (h). The reconstruction of the section, ns also the addition 
of the words ‘‘ in such case,*’ makes this clear. 

In the case of clause 12 of the Letters Patent it has been held that the 
word “ defmidant ” in that clause means all the defendants, if then* are several 
d<‘femhints to a suit,. It is not sufficient that one of the defendants should dwell 
<»r carry on business within the jurisdiction. (.*1) 

'‘Actually.”- -The residence is required to be actual, both to <‘xclude 
wliat is merely colourable and collusive, and therefore no residence* at all ; and 
to empliasize what has been a growing 1 endenc 3 ^ viz. to substitule for mere 
domicile or constructive residence the actual state of affairs at tlie institution 
of llie suit. This does not mean that the defendant must be ])ersonally ])resent 
wiitiin the jurisdiction at the date of the suit. Although a defendant may 
b(‘ temporarily absent, from his dwelling, yet if he retains it and intends io 
return to it, he will be held to dwell there.(4) Actual residence does not, of 
course, re(juire a continual actual presence every day and every hour in the 
plac-e of r(‘.sid(‘nce, ()r exchuh' tenqmrary absence from the locality in which it 
lies (5) What is required is that the place should be the actual residence of 
the def(‘ndant. when the suit is inst.ituted. Ho a person who had dwelt and 
carried on })usin(‘ss in Bombay for twenty years and had only occasionally 
visited Ahmadabad, where, was the family Inmie, was lield to be actually 
residing in Bombay. (b) And wlnu'c a person is in service at any place, whether 
of the (Jovernment (7) or of a private person, (8) he has l^cen held not to dwell 
av another place where lie has a family house in which his father lived, and 
which he occasionally visited ; even though t-he sirvice be of a domestic cha- 
racter. (P) Tlie decision in the last -cited case juocei'ded on the ground that, the 
word ‘‘ dwell ” must. Ix^ usedin the sense of aetual residence, and thcplace where 
a. servant is in service of a domestic character cannot, be looked upon as a lodging 
for a temporary piirpo.se only, but as a dwelling-place, although be may havi* 
the intention of returning at some future time to another dwelling where his 
family resides. 

(1) Hnkm Chand, C. P. C. 325. homo to whicli wluaievcr ho is aljKont. lie has 

(2) Zamiran v. "k^atch Ali, .32 C. Hfi, ]50 the intention of rot.Tirning : Fatima Sakina, 

(tWt). • • A. 51, 52 (J875). 

(3) ITadjoe Ismail i;. Hadjee Mahomed, 13 (5) Hukm Chand, C. P. C. 313, citing 

B. L. R. 91 (1874). In Bhukandas v, Lai- Narinjan Das c, Ramkishen, 1879, IMl. ('. 9J. 
lubliai, J7 B. 502 (1892), the liability Iwing (0) Ugarcliand v. SurajmuU, 2 Bom. L. R, 
both joint and several, the suit was decreed 095 (iOOO). 

against the defendant resident in Bombay (7) Dwarlca Das r. Shorlal, J S. D. A. ('. 
and dismissed as against the rest, who were at p. 410 (1810). 

subsequently sm'd elsewhere, there Ixdng. it (8) Gendu r>. Govind, 10 B. If. C. R. 409 
was held, no res judicata as against them. (1873). 

(4) Madho Doss v. Sita Ram, 3 N. W. P. (9) Pirgash Paray v. Haehirn, 7 W. R. 
121 (1871). Dwelling or residence means that 4 1 7 (1807). 

where a person has his fixed i)ermanent 
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“ Voluntarily.”— Under the (^ode of 1859 a person was held to reside for 
the purpose of jurisdiction even where he was lawfully confined.(l) It is, how- 
ever, a general |>riii(;i})le that a persons c-.ompulsory residence at any place is 
not deemed suffKuent to give jurisdiction over him to the Courts of that place ; 
and the. word “ voluntarily " appears to hav<‘- been used to give legislative 
sanction to that view. 

“ Resides.” — The. corresponding expression used in the Code of 1859 and 
ill the Small Cause Court Act was “ dwell,” the word which still exists in clause 
12 of the Letters J’atent of tlie Presidency High CouTts.(2) The first point 
to be. determined is whether there is any difierence between the meaning of 
the two e.vpressions, and secondly, w^hat the meaning is. In an early case, (3) 
Levinge, J., said: “I consider that the word ‘dwell’ has a more extended 
signilicatiim than the word ‘ reside,’ and means a permanent, as opposed to 
a mere temporary, residence. A traveller putting up at an hotel may he said 
in one sense to reside there ; but a man c.an only be raid to dwell, in the sense 
in which tliat term is used as giving jurisdii^tion, in the place where he 
ordinarily and permanently resides.” It has, however, been said that little or 
no distinciion can be drawn between the two words and the meaning implied 
in them, ami that, if any distinction can be drawn, it would appear that 
“ dwell ” has a more extended signification than “reside.”(4) In other cases 
it lias been said that the terms are synonymous and express the same thing, 
the only difference being that they are perhaps in ordinary usage applied to 
different classes of society ; (5) and that “dwell” is of Saxon and “^reside” 
of Latin origin. (0) In a legal sense, neither term has any meaning which can 
be precisely defined. In the first place, the word need not necessarily have 
the same meaning in different enactments, nor even in different sections of the 
same enactment. The terms must be construed according to what may 1 e 
supposed to have been the intention of the liCgislature in using it.(7) 


(]) S<'c oaBos I'ited in notes to s. 10 of 
O'Kinoaly’a C. P, (/., and Hukm Cliand, C. 
P. a 314, 3in. 

(2) 'rhe Supremo Courts hod juriadietioii 
over the inhahitanl>s of the Preaideney towns, 
the word inhabitant for the purpose of juris- 
diethjn meaning resident : Ram Narain 
Tanker r. Choderaulah Narsiah, 1 Mor. 371 
(1837). As to th(' length of time necessary, 
see Madoo e. Rulloo, 1 Mor. 370 ; Punehanand 
Ro.se V. Davison, 1 Mor. 371. 

(3) EmritloU v. Kidd, 2 Hyde, 117 (1804). 
To dwell in a place is to have one’s per- 
manent abode there : Madlio Doss v. Sita 
Ram, 3 N. W. P. 121 (1871). 

(4) Everet v. Frero, 8 M. 206, 206 (1885). 
(6) Mahomed Shuffli r. T.*aldin Abdula, 3 

B. 227, 229 (1878). 

(6) Shri Goswami v. Shri Govardhanji, 14 
B. 541, 547 (1890), and see Encyclop»dia 
Dictionary in which “ reside ” is defined “ to 


dwell permanenily or for a length of time ; to 
have one’s home or settled abode ; to abiih* 
continuously or for a longthoiied period.” 
Synonymous meanings are given also in 
Webster's and Latham’s Dictionaries cited il>. 
at pp. .548, .549. And see Pirgasli Paray r. 
Hachim, 7 W. R. 417 (1867), in which it 
was pointed out that the term “ dwell ” is 
ambiguous and in it was intcriwetcd as mean- 
ing actual and usual place of residence. 
The expressions are elastic : Shri Goswami r. 
Shri Govardhanlalji, 14 B. at p. 548. The 
words dwelling or residence arc synonymous 
with domicile or home : Fatima Sakina, 1 A. 
,52 (1875). As to the meanin^of condition of 
residence in a wiU, see Tagore v. Tagore, 1 4 
B. L. R. 60 (1874). 

(7) Ramchandra v. Kesha v, 6 B. 100, 101 
(1881) ; Shri Goswami v. Shri Govardhanlalji, 
ISB.atp. 292(1891). 
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According to this supposed inteution, tlie terms may receive a larg(‘v or 
more restricted meauing.(l) It is necessary to consider, in determining this 
intention, wliat the object of the enactment was. So it has been held tliat 
sect. 382 of the former Code (corresponding with 0. XXV. r. 1 of this (^ode) 
shows the intention of the Legislature to have been that “ residence ’’ should be 
residence under such circumstances as will afford reasonable probabilit,y that 
the plaintiff will be forthcoming wlien the suit is decided. (2) And it lias been 
lield that under 0. V. r. 9 the place where a defendant “ resides ” is tiie place 
where he eats, drinks and sleeps, or where his family and servants eat, drink and 
sleep. (:]) Bare residence has been considered sufficient under sect. 648 of the. 
former Code (corresponding with sect. 136 of this Code), so as to render a party 
liable to arrest, presumably because such an interpretation will best give effect 
to the intentions of the Legislature. (4) The term non-resident in sect. 37 
of the last Code (or 0. III. r. 2 of this) should be construed broadly and favourably 
t<» the enforcement of legal rights, so as not to prevent a creditor from enforcing 
his (‘laims against his debtor.(.")) The object of the Insolvent Act being to extend 
its benefit to those who could be said to be hotfd jide residents for the time being 
within the jurisdiction at the time they filed their petitions, there is 
nothing to show that the residenc,c contemplated by sect. 5 of that Act 
(11 & 12 Viet. c. 21) must necessarily be a permanent residence. The term 
IS used to distinguish the position of such persons from that of one who merely 
comes in and uses his presence within the jurisdiction as the means of obtain- 
ing the benefit of the Act, and it also has the effect of exclnding persons merely 
in the jjositiori of visitors. (6) As to jurisdiction in the case of infants, see 
below. (7) 

As regards the construction of these terms, as used in rcfercnc'e to juris- 
diction, it has been variously said that when they arc used to give jurisdiction 
trtey must be taken to be used in their strictest sense ; (8) that they are to be 
'■onstrued broadly, so as to prevent a debtor from evading the claims of liis 
cccditor.s, the intention of the Legislature being favourable to the enforcement 
of legal rights; (9) and that they are to be used in their usual and ordinary 
ai-ccptatioii, neitlier strained to amplify tlic jmisdiction of the Court tioi' 
Uiirrowed to minimize it.(Ui) It is, however, submitted that in consulting the 


(1) .MuIkhikmI iShutlli (\ Laldiu, 3 H. 227, 
2211 (1S7S). 

Ci) ik 

(3) Kumudf'. Jotiudra, 38 (I9J1); 

13('. L. J. 221. 

(4) Evcrct r. IW, 8 M. 205 (1885), in 
w hicli case an officer iirocccdiiig from Burraah 
to England on leave resided a few days in 
Madras on the way and the residence was 
lield Buffieient. 

(5) Ramchandra r. Keshav, G R. 100, 102 
(1881). 

(G) In the matter of De Moinet, 21 C. G34 
(1804), dbt., Ill re Tictkiiis, 1 B. L. IL, 0. C 
81 (1808), in which the iiLsoheiit had a 


permanent residence eutsidc tiie jurisdiction, 
and la the matter of Kaiu Raul Singli, 8 
L. K. 14 (1881), where tlio insolvent 
merely came to Calcutta to hie his petition 
and his family residence was at Rhagalpore. 

(7) In re Moakin, 21 B. 137 (1896) ; and 
see Nusserwanjee Pcstonjoo Wadia r. 
Eleonora Pcstonjee, 38 B, 125 (1913). 

(8) Emritloll c. Kidd, 2 Hyde, 117, 118 
(1804). 

(9) Ramchandra v. Keshav, G B. 100, 102 
(1881). 

(10) 8hri Gosw'ami r. 8hri Govardhanlalji, 
11 B. 511, 518 (18'.K)). 
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j'rouuds upon wliich jurisdiction is given on account of residence a guide ^vill 
be found to the true interpretation of the term, and the gromids upon whicli 
such jurisdiction is given are the convenience not of the plaintiff but of tlie 
defendant and his witnesses, andtlie advantage winch may aecaue to the former 
by enforcing tlu‘ judgment of the Court within its own jurisdictional) These 
connote a residence of a more or less permanent character. 

Xexdy, cncii in tlie case of the same enactment and the same portion of 

]t tiicrc (*an be no fixed rule for all cases. Each case must depend upon its 

own ]}articular circumstances. (2) 

It is necessary, in the lii-st place, that the residence be actual and hond 
Jklc, and not merely colourable or collusive, lor in such case there is no 
residence at all. Assuming this, it cannot, however, be laid down with 
precision how long a person must slay in a place, and in what ^\ay, so as to 
be deemed to ]'csidc there. A very short period oi actual living has been 
hold siilhcieiit in some cases. (.‘1) Eirstly may be considered those cases where 
a man has no permanent residence. Great stress is laid in the eases on the 

fact as to whether or not the person said to reside within the jmii diction had 

at the time any oilier residence elscwhcrc.(4) When a man has no peimancnt 
residence he must be taken to dwell where he is actually staying. (5) So in 
such cases a stay of a month was licld sufficient in the case of a man wlio had no 
other residence ;(0) the stay of a ship’s captain in port, (7) and even ten days. (8) 

The other case is that in which a person has a permanent residence else- 
wIktc. a ])crson may, however, dwell or reside at more places than onc.(9) 
lint m order to afford foundation for jurisdiction the residences niiiRt be of a 
penuaiu'iit character and be visited from time to lime. (10) AVJieii the defen- 
dant has a fixed and permanent residence elsewhere, to give jurisdiction on 
the ground of residence, something more than a temporary stay within the 
local limits of the Court is rccpiircd.fll) So a temporary residence of ten 
days; (12) a residence for the temporary pm-pose of attending a trial of a suit 
in which the party was a defendant ; (13) staying in a place witli a definite object 


(1) ICnuitloll r. Kidd, 2 Hyde, 117, 119 (8) In tho matter of Do Momet, 21 C. 

(IHOt). 934 (1894), a case under the insolvent Aet. 

(2) lb. at p. 119; Mahomed Shuffli v. (9) Ordo v. Skinner, 3 A. 91 (1880); 

Laldin, 3 B. 227, 229 (1878). Fatima v. Saldiia, 1 A. 51, 52 (1875) ; m 

(3) In the matter of De Monict, 21 C. 634, Nishadmry Dossec r. Rally Kristo Ghose, 

638 (1894). Coryton, 24 (1864), jurisfliction was upheld, as 

(4) Ih. Calcutta was the usual residence for ])art of 

(5) Shri Goswanii v. Shri Govardhunlalji, the year. * 

14 B. at p. 549 (1890). (10) Shii Guswami e. Shri Govai’dhaulalji, 

(6) Morris Baumgarttm, Coryton, 152 18 B. 290, 293 (1891). 

(1865) ; foil., Mayhew v. Tulloch, 4 N. W. P. (H) lb. at 14 B. p. 550 (1890) ; Zalom 

25(1872). TliLMlecision would probably have Tewarree i\ Gobindgi^er Gossain, 1 Ind. Jur. 

boon the otlior way if the defendant had 85 (1862). 

laid a iwrmaiiont dwelling elsewhere : Sliri (12) Cowasjec Framjec i\ Wallace, 1 B. 

Gohwami v. Shri Guvardhanlalji, 14 B. at H. C. 11. 113 (1863). 

p. 549 (1890). (13) EmritloU V. Kidd, 2 Hyde, 117 (1864); 

(7) I’he Judges of tho Small Cause Court, see Saminatha v. Varisai, 2 M. H. C. R. 304 

2 Tayl. tSc. Bell, 4 : ref., Emritloll v. Kidd, 2 (1865). 

Hyde, 117, 118 (1864). 
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or lixed purpose f(H‘ a sliort and limited period, (1) svill not, in the case of ii man 
wlio lias a hondfidc and pei'inancnl abode elsewhere, <>ive jurisdiction. So where 
an oflicer atlaclied to a regiment at Vellore went on medical leave to Madi'as, 
where lie resided in a rented house and finally returned to Vellore, the latter was 
Jield to be tlie place where he dwelt.(2) 

in conclusion, it may be said that wiiilc neither “dwell*' nor “reside*’ 
necessarily implies a permanent state of things, (3) yet when it is desired to 
speak of residence for a limited time a limiting adjective is applied, and when 
there is no sucli qualifying adjective permanent residence is understood.(d) 
The residence c.ontenqihited by the Letters Patent, (5) and (subject to Explana- 
tion 1.) the Code, must be of a more or less ])ermanent character, of such a. natu]■t^ 
as to show that the Court in which a defendant is sued is his naliual forum. (b) 
Tht' Court will not snatch a jurisdiction which w^as not inteniled to be conferred. (7) 
As regards Explanation 'vidc pod. Sect. 20.b of the Contract Act is permissive 
and does not prohibit a suit elsewhere than at the phicc where the paitnerslop 
was carried on, if a sutlicient ground of jurisdiction exists. (8) 

Explanation I. — The term residence is here applied to the tejiipoiajy 
re-'idence of a defendant in respect of a cause of action arising at the ])la.c«5 
wdicre he has such temporary reshhmee. That' is an enlarging (*xpla nation for 
a limited purpose, and not an interpretation oj' definition of the word as 
usual!}' understood. (0) The Exjilanalion is identical with Explaiititioii (o) to 
.^ect. 8 of the Small Cause Courts Act, XI. of l8()o.(iU) In respect of any 
cause o[ action arising at the place of piTjuanent dwelling, he miLst be 
sued there. (11) The change in tlie Exjdaiiation appears to lx* ol a \'crbal 
character. 


(1) tSIiri (toswanii e. 81u‘i Goviirtlhaiilalji, 
J1 It at p, 550 (1890). 8o the Supremo 
Cuuit JcfiLsed jurisdietioii in tlu'. ease of a 
]icr,s()u liaviug daiJy eiuploynient in Calcutta 
hut residing out bide it ; Coculeliund Banerjoe 
c. Camdeh Moukerjee, 1 Mor. 371 ; but not 
M hen he often slept in Calcutta ; ITaberley r. 
Bason, 1 Mor. 371 ; or outside when the sole 
[)urpos(t was to avoid jui isdiction : Martindell 
r. Toman, 1 Mor. 371 ; Bhano v. Hosscin Ali, 

I Mor. 371. 

(2) Kissun Ring e. 8turt, 5 M. 11. C. B. 
171 (1870). 

(3) (Shn Goswami c. 81in Govardhanlalji, 

II B. at p. 549 (1890) ; Mahomed 8huliii v. 
Luldin*, 3 B. 227 (1879). 

(4) 8hri Gosw'anii v. 81ui Govardhaulalji, 
sup) a. 

(o) Ib., at p. 552. 

(0) lb. It was not the intention of tlie 
bettors Patent to give jui’isdiction in cases of 
temporary residence only : Shri Goswami v. 
Shri Govarclhanlalji, 18 B. at p. 292 (1801) ; 


juriadietion is given on the score of residence 
when that rosidenee is substantially the ordi- 
nary residence or dwelling ol the dctondarit : 
Kmritloll r. Kidd, 2 Hyde, at p. 119 (1804) ; 
and see Nusserwanjee Pestonjeo Wadia c. 
Eleonora Pestonjeo, 38 B. 125 (1913). 

(7) 8hri Goswami v. 8hri Govardhaulalji, 
14 B. at p. 554 (1890). 

(8) Ramasami v. Thirinengadasami, 1 M. 
340 (1877). 

(9) Shri Goswami c. Shri Govardhanlaljj, 
14 B. at p. 549 (1890) ; the jiurpoao is to 
avoid the rule (see Macdougall i\ Paterson, 11 
C. B. 755) that a jicrson having a iiermanent 
resideuee at a [daci' cannot be said to reside 
at any other place wliere he has a lodging for 
a temporary purpose oidy, or, to uso the 
words of the present Code, a temiiorary 
residence. 

(10) See Ugarchand r. Suiajmal, 2 Bom. L. 
11. 605, 606 (1900). 

(11) See Pirgash Paray v. Hachim, 7 W. Pf. 
417 (1867). 
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Explanation II.— Tlii« is in general conformity with the English dw'isions, 
though under tlie Indian rule the carrying on of business is not only a circum- 
stance for determining tlie residence of a company, but an independent ground 
of jurisdiction also.(l) The Secretary of State in Council is not a body corporate, 
tJiougli lie may be used as siich.(2) Foreign corporations or companies have 
tlieir domicile in the country where they are incorporated, and thus come into 
exist (‘lice. But they may also be deemed to reside in the country in which they 
liave tlieir scat and prin(‘.ipal place of business. (3) 

“ Carries on business.” — This phrase is of varying import, and must be 
interpreted according to the context and the apparent, purpose of the Legislu- 
lure.(4) In the first place tliis expression here connotes more than being busy 
or doing business merely, and more than mere service, employment, or occupa- 
tion. A man who busi(is lumself about science or politics, though he may 
have a great deal of business to transact in respect of these matters, docs not 
“carry on busiMna^^' nor does a domestic servant, a clerk, or assistant in 
a trading or mercantile concern. The words mean the carrying on of business 
by tlie person wliose business it is, and mean to describe a person managing 
or conducting his own, and not. somebody elseV, business. He must either 
manage or conduct a business of his own, or the business which is managed 
or conductixl for him must be his own. The servant or employee is not eany- 
ing on his own Imsiness, but his master's. A person carries on business wlieii 
lie controls or directs it.(5) 

The term ” businha ” is not limiti'd to commercial business. 8o where a 
person was in daily attendance on his patients as surgeon, apothecaVy, and 
accoucheur witliin a certain district, he was held to be carrying on business 
there.(G) It has, liowcvcr, been held that zemindary business is not witliiii 
the rule ; (7) nor tlie re(?eipts of piTsents or ()f[('rings.(8) There is a conllict 
of opinion as to whether the Government can (9) or cannot (It)) be said to carry 
on business. 


(1) Sc(! t.lio lOngliHli casfsH, which will bo 
fomi'l cited in Ihikni C'liand, F. C. ai5, 

wlioro it is also pointed out. that tho 
Explanation sottlcs a number of points upon 
which there is a conlliet of opinion in tin; 
En},dish (’ourth. 

(2) Doya Naraiii Tewary v. Secretary of 
State, 14 (\ 250, 271 (18S0). 

(3) See Hukni Chaud, C. F. F. 317, where 
the question is disoussod. 

(4) Goouldas v. Ganesli Lai, 4 B. 4 lb, 422 
(1880). 

(D) (.{rahain v. Lewis, 22 Q. B. [). 5. 

(b) Mitchell v. Heuder, 23 L. J. Q. B. 273. 

(7) Anonymous, 23 W. R. 223 (1876). See 
Nobiu Chunder r. Buroda Kant Shaha, lU 
W. R. 341 (1873). 

(5) Sliri (foswami r. Shri Govardlianlalji, 
\ t B. 641, 662 (18W) ; s. e., in apjieal, 18 B, 
21)0 (1801). 


(0) Biprodas Doy S(*eretary of Strite. 14 

2b2, It. (1886) ; Subbaiaya v. (Jovernment, 

I M. II. (\ 11. 28b (1802). ll is also pointed 
out in llukiu Chaiul, F. C. ]>. 321, that 
Ht'veral suits have lieen decided in the High 
Gourt.s and Presidency Small Cause (.'ourts in 
which tho cause of action did not accrue 
within the local limits of their jurisdiction ; 
and those Courts could have jurisdiction only 
if tlie Government could lx‘ held to caiTy 
on business within those limits : sec Ross 
Jolinston v. Secretary of State, 2 Hyde, 163 
(1864); P. & 0. S. N. Co. v. Secretary of 
State, 5 B. H. C. R. Ami. 1 (1861); Brito 
V. Secretaiy of State, 6 B. 261 (1881) ; Hari 
Bhanji v. Secretary of State, 4 -M. 344 
(187‘J). 

(10) Bundle r. Secretary of State, 1 Hyde, 
37 (1863), in whicli it was said that Govern- 
ment should be sued where the cause uf 
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In tlio undor-mentioned case (l)tlie Court of first instance, whose judgment 
was reversed on appeal, (2) held that the carr^dng on of business must involve 
pretty much the same element of permanency as is necessary to convert a 
mere “staying.” into “dwelling.” But it does not seem to be necessary 
that the business sliould be carried on permanently, and eacli case must- be 
decided on ks own facts. (3) Tlius a person who had no regular ollice, but went 
once or twice a week from the Mofussil to a friend's house in Calcutta, and saw 
peophi there on business, and contracted there with some jnan for the 
hire of cargo-boats, was held to carry on business or ])ersonally work for gain 
at Calc-utta.(4) 

Th(‘ business ne(‘d not be one carried on personally.(r)) This is shown 
by tlie omission of the term “personally” before the words “ c.arry on busi- 
n(‘,ss,” and its introduction before the words “ work for gain.” The defendant 
must, however, carry on some independent, regular business in person, 
or at an office or other fixed place of business, either personally or by clerks 
or servants employed by th(‘ defendant, and conducting the business under his 
control, and in his individual or partnership name.(()) So in the last-mentioned 
cas(‘ it was held that the defendant had no place of business in Madras, 
t.lie sal(‘s being cllected by another person, X, in Im independent business or 
trade of a general broker for a commission received from the purchasers. In 
such case it was X, and not the defendant, who was carrying on business in 
Madras. 

A ]^erson may carry on business at the same time at several places by 
means of different agents, as is often really the case. The employment, how- 
(W(a’, ol a person as one's commission agent, or simply (mnsigning goods to 
a commission, (7) or general, (8) agent for sale by liim ‘m the exercise of his 
ofni calling, docs not constitute carrying on business at the place where 
tliat person or agent may be residing or carrying on his own business, or 


action ari.sc.M : Uoya Nurain T(‘waiy v. 
Socrotary of Stiatc, 14 (J. 250 ( I S80) [the words 
“ carry on business or iH>r.sonalty work for 
f^ain ” ar»‘ inapplioahlc to the Secretary of 
Stat.(‘]. 

( 1 ) Haydnn Das v. Bhajwan Das, 7 B. L. B. 
102, 112 -<1871). 

(2) 7 B. L. U. 535. 

(3) In Bill Nn. 2 of the Code t)f 1877 an 
Evplanation wa.i added to provide that the 
buHinesH contemplated must be carried on at 
a fixed place for at least a certain time, but 
the Explanation was omitted from Bill 
No. .3. 

(4) Grish Chunder v. Collins, 2 Hyde, 70 
(1802); and so does a captain of a foreign 
ship trading to this port : R. V. Judges of 
Small (tauBo Court, 2 Tayl. & Bell, 7 (1851). 

(5) Muthaya Chetti v. Allan, 4 M. 209 
(1880); Kessowji v. Khimji, 12 B, .507, .521 
(1888) ; Girdharr. Kassigar, 17 B. 002 (1803) ; 


Chinnamnial v, Tulu Kannataminal, .3 Af. 
TT. (J, R. 140 (1800) ; in which Scotland, (!. .T., 
modified his opinion to the contrary, in 
Subbaraya v. Government, J M. H. C. B. 
280 (1802) ; which last caso was followed as 
regards the jurisdiction of the Small Caiuio 
Court- in Chundeo Churn Dutt v. Ediiljeo 
Cowasjee, 8 C. 078 (1882). In addition to 
actual inhabitancy tho Supreme Court had 
jurisdiction by constructive inhabitancy on 
the ground of trading. As to factors, how- 
ever, sec Sunker Doss r. Manitikram, Fulton, 
.3.34 (1843). 

(0) Chinnammal v. 1’ulu Kannatammal, 
3 M. H. C. R. 140 (1800). 

(7) Khimjee r. Forbcjs, 8 B. 11. G. R., 
0. (I 102 (1871); CoiK-e Mohun v. Protab 
Chunder, II W. R. .5.30 (1800). 

(8) Chinnammal v. Tulu Kannatammal, 3 
M. H. C. R. 140 (1800), 
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(loinj[f or wliat lio may liavo, been employed to do or sell. Li tlie uiider- 

}iumlione(l cast', (1) it was held that a defendant does not carry on business 
at a plac(‘, tliougli he may have an agent there for certain purposes connected 
with his l)usin(!ss, whni'e that which is the essential ingredient in his business 
does not 1a)ce place within the local limits of the jurisdiction of the Court, 
fn delivM'i ing judgment, Sausse, C.J., said : “ To determine whether a 
deh'udant is c.arrying on business, it must first be ascertained ^^hat his par- 
ticular trade, calling, or occupation is, and then we can examine wlieiher tlie 
facts prov(Ml ainount to a carrying on of that particular trade, calling, or occupa- 
tion within the jurisdiction. The present defendant is admittedly a r(‘tail 
vendor in Eiiropomi goods, and obtains his livelihood by tlui profit wbich he 
makes upon his sales ; without ‘ sale ’ he could not make profit ; or, in other 
words, he could not carry on business hr iJie |)ur})Ose. of gaining a livelihood. 
‘Sale’ is an (essential ingredient in cariying on this deh'ndaiit's business, and 
in the ])rcs(‘nt case, to give this Court cognizance, of suit upon that ground, it 
must be shown that ‘sale’ by the defendant in tlie way ot a retail dealer has 
taken ])lac(‘ within our tcM'ritojial limit. The place of sale, in the present case, 
is I he true place of the defendant's carrying on business.’’ 

As to tlie (luestioii wliether jm-isdiction in regard to foreigners is limili'd to 
those who personally carry on business, vide aule, p. 171. 

‘^Personally works for gain.’’- -These words were inserted to give the 
Coui'Is jiu’isdietion over persons who, though dwelling out of the local limits^ 
piM’souidly worked for gain within them.(2) So a person residing at Odioosery, 
oulside (’alcaitta, who habitually and constantly (‘ame to Calcutta for the, pur- 
]n>se of making contracts as part of liis business as a contractor, was held to 
carry on Imsinoss and woik for gain in (’ideutta.(3) An advocate of the High 
(^)url residing out of the local limits, bnt who holds himself out as ready to 
])ractise in tlu^ High (^)Ui’t ami who goes whenever he is engaged to ap]>i‘ar, 
jiersonally works for gain within the local limits. (4) In order that jurisdic- 
tion should attach on the ground of working for gain, such working should 
be liabitual.(5) Eurtber, to constitute work there must be sojue mental or 
])hysical effort. To take advantage of an innate holiness as a reason for 
accepting presents or offerings as your natural due is not work ; nor is the 
bles.sing which the d(‘fcndant invokes upon the dwellings which lu^ visits. ((1) 
As to w^iother (Tovcriiment can he said to personally work for giUn, v'ide 
ofile, ]). 180. 

“ Cause of action.” - The jueiining of tliis term has been the subject of 
considerable controvcr.sy, which, liowever, so far as this section is concerned, 
is now settled, and it is not proposed to do more than to give tlie references 
i(» the somewhat numerous decisions in which the question was discussed prior 


(1) IVanijeo v. Hormaaji, 1 li, H. U R., 
O. C. J., 220 (18(3.^). 

(2) Sliri Goawami e. Sliri (fovardhanlalji, 
J4 H. 541, 558 {18‘K)). 

(3) (irorschunder fionnerjee v. Collins, 2 
Hyde, 79 (1802). 


(4) Rai Narain Das i\ Newton, 0 N. W. P. 
4.3(1873). 

(.5) ShrL Goswami r. Shri (Jovardlianlalji, 
14 li. 541, 553 (1800). 

(0) Ib., at p. 554 ; .s. c., in appeal, 18 B. 
200 (1804). 
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to the ainciidinent of the section in 1888. Sometimes these words have been 
^iven the I’ostricted sense of immediate occasion of the action, which itself 
jneans the right to liavo recourse to the Couiis ; in other and pcrluips llu‘ 
giuiater number of cases, the wider sense of necc'ssury coiulitions of its 
maintenance. In ihe former sense it is the mere matter of fact, the failure of 
the defendant to do, or forbear from doing, to give or jiiake good, that which 
the plaintiff’s riglit entitles hiju to insist upon — in other words, the infraction 
of tlic right, as, in the case of a contract, its breach. In tiie latter sense it is 
this jnatt('T of fact phis the right resident in the plaintitT, or, to tak(‘ tlie eXiimple 
chosen, botli the making of tin*, contract and its breach. (1) In this 
last simso, “ cause of action therefore nu'ans every fact which is material 
to be proved to entitle tlit‘ plaiiitilf to succet‘d ; (2) and everything wliich, if 
not proved, gives the defendant an immediate right to judgment, must he 
])art of tlie cause of action ; (3) though the Ic'rm does not comprise every pi(*ce 
of evidemee which is necessary to prove each fact, hut every fact wliich is necessary 
to he proved. (i) In this vic'W of tlie case, the cause of action (which 
must, exist at the date of the action (5)) is composcal of several parts, 
which juust, of course, necessarily include as one of such parts the in- 
fraction (6) of tlie right claimc'd. 

Tlie iK'xt c]uostion is, wlietlier in order to give jurisdiction the whole cause 
of action should liave arisen within the jurisdiction or whetheu’ it is sutluaent 
that a ])art of such cause of action sliould have so arisen. As regards the 
Pr('sid(‘ncv High (Vuirls, it is wcdl settled that- the term “cause of action,” as 
used imcl uise 12 of the (Jharters (which, and not this section, governs such 
Uonrts) means the whole cause of action, and not. a material part of it : (7) 


• (] ) S('(' t.lio learned judgment of Holloway, 
.T , in lie Sou'/.a r. Coles, 3 M. H. R. 
384, too (1808), as also the judgments m 
Co]ii Krishna Cossami v. Nilcomul Banner- 
jee, 13 B. L. 11. 401 (1S74), and Kalidhun 
C!uitta|uidhya r. Shiba Nath ( 3uittapadhya, 
8 C. at p. 488 (1882), in which the English 
< ascs will 1)0 fourul collcetod. Whatever 
meaning be attached to the term, it docs not 
dc])ond upon the relief claimed ; Thakur 
Shankar v. Dya Shankar, ir» I. A. 00 (1887), 
and has no relation whatever to the defence, 
but refers ent frely to the ground? set forth in 
the plaint, or, in other words, to the media 
upon which the plaintiff asks the Court to 
arrive at a eoncliision in his favour: Mt. 
Inland Kour v. Partab Singh, 15 I. A. l.'iO 
(1888). 

(2) Cooke V. Gill, 8 C. P. 107. So in a 
suit for a legacy against an administrator, 
the grant of administration (Fuller r. 
Mackey, 2 E. & B. 573), for a reward for 
apprehension and conviction of a thief, the 
eonviction (Hcrnaraan v. Smith, 10 Ex. 650), 


on a life pf»liey, tlu' di'atli of the assured 
(Caillatul c. Champion, 7 T. Jt. 20.'“>), arc parts 
of the res]K‘etivo causes of action. 'Fhc faeli 
must 1 m‘ both necessary and material to ])o 
proved. If not it is no part of the cause of 
action : London, Bombay and Mediter- 
ranean Bunk V. Badcc Beebce, 5 B. 42 ( 1 88t)). 

(3) Read v. Brown, 22 Q. B. D. 128. 

(4) Tb. at p. 132. Sec Pragdas v. Doula- 
tram, 31 B. 257 (1880). 

(5) Gulzar Singh v. Kalyan Chand, 15 A. 
399 (1893), in which case, though the plain- 
tiff was not entitled at the commencement of 
the suit to ijosscsaion, it was held that if the 
suit had been brought a fortnight lati'r the 
other party would have been without a 
dcfciiec. 

(0) Nurdin v. Alavudin, 12 M. 134 (1888). 

(7) Do Souza v. Coles, 3 M. H. C. R. 384 
( 1 868) ; Mothoor Mohun Roy v. Jadoomoney 
BO.SSCC, 10 B. L. R. 122 (1872); Hills v. 
Clark, 14 B. L. R. 367, 360 (1874) ; Jum- 
moonah Persad v. Zaibuncssa, 5 C. L R. at n. 
276 (1879) ; Mulchand r Suganchand, 1 B. 
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though, if a part of the cause of action sliall liave arisen within the jurisdiction, 
a suit will lie in the High Court if leave have been previously obtained. For 
the purj)oses of the Letters Patent, the expression “ cause of action ” 
means Ihe bundle of facts which it is necessary for the plaintiff to prove before 
he can succeed in his suit. It does not include irrelevant or immaterial 
factf*., but embraces material facts without which the plaintiff must fail. If 
any of these malerial facts have taken place within the jurisdiction of the 
Court, then leave can be given under clause 12. But if no such material facts 
have taken place within the jurisdiction, and leave is given there, then 
it is open to the defendant to contend at the hearing that the Court has no 
jurisdiction. (I ) 

Prior to the ajnendment of the corresponding section of the last Cod(‘, in 
1888, it was hold that the words therein used did not moan the whole cause 
of action, but any material portion of the nature stated in Explanation ITT. 
to that section, which was added in the year mentioned. And therefore the 
Courts governed by the Code were held to have jurisdiction if such a material 
])ortion of tlie cause of action arose within their jui'isdi(dion.(2) Sect. 7, Act VTI. 
of 1888, gave effect to these decisions by adding the third Explanation to the 
fornuT section, which rendered further discussion .in the case of suits arising out 
of (umtract unnecessary (vide post). The rule, moreover, has been reaflirmiMl 
recent 1}^ to be of general application in all suits. (3) And now the sect ion expressly 
gives jurisdiction where the cause of action, wholly or in partr^ arises. No leave 
is riHjuired in the latter case. 

Under the Code, British Courts are empowered to pass judgment' against 
a non-roBident foreigner, provided that the cause of action has arisen within 
the jurisdiction of the Court pronouncing the judgment. (4) Tlie Court in 
whose local jurisdiction the funds of an endowment, received from a foreign 


2.^^ (187.5); Dhiinjosha v. Ffordo, ]] R. (>10 
(1887) ; Kalidhun v, Shibanath, 8 0, at p. 
m (1882) ; Rarapiirtab r. Premsukb. 15 B. 
0.3 (1890) ; Doya Narain To.wary r. Secretary 
of State, 14 C. (188(i). In Muhammad 
Abdul Kadar u. E. J. Railway, 1 IM. 375 
( 1878), where it wa.s admitted that “ cau.se of 
action ” meant the whole eauso of action, it 
was h(‘ld that the broach of the contract oon- 
stil.uiod the whole cause— a view W’hich has 
he(‘n dissented from by the Calcutta High 
Court, Doya Narain Tewary v. 8k*eret.ary of 
Stat e, 14 C. at p. 270 (1886), and the Bombay 
Higli Court, Hampurtab r. Premsukh, 15 B. 
at p. 102 (1800). 

(1) Motilal r. Surajmnll, 0 Bom. L. R. 1038 
(1904). 

(2) Gopi Krishna Gos.sami r. Nilcoinul Ban- 
m'rjee, 13 B. L. R. 461 (1874) ; HUls r. (Hark, 
14 B. U R. 307 (1874) ; Llowhellin v. Chunni 
Lai, 4 A. 423 (1882); Bishunath r. Ilahi 
Baksh, .5 A. 277 (1883) ; Kalidhun e. Shiha- 


nath, 8 C. 49.'!) (1882) ; Laljee Lall v, Hurd(*y 
Narain, 9 C. 105 (1882), wbieh also di'alt. 
with the eflfeet to be given to the. Illustra- 
tions, the finst of whieh is taken from Winter 

May, I M. H. L. R. 200 (1863), and th(‘ 
second from Be Souza v. Coles, 3 M. H. 
C. R. at p. 307 (1868). Conim, Jum- 
moonah Persad r. Zarhunessa, 5 C. L. R. 268 
(1870). 

(3) Banke Behari Lai r. Pokhe Ram, 25 A. 
48 (1002), whieh was a suit asking that a 
eoinpromiso and decree founded thereon 
might be declared void, and for an injunction 
restraining e.'ceeution. 

(4) Rntnbhat v. Shankar Baswant, 25 B. 
528 (1001) ; s. e., 3 Bom. l^R. 82. >So also 
under the Charters, Barah Moah Saib v. 
Khajeo Meah, 4 M. H. (\ R. 218 (1860); 
contra, Kossowji v. Khimji, 12 B. ,507 (1888), 
which was dissented from in Gudhar v. 
Kassigar, 17 B. 662 (1803), ride jxrit, p. 18(>. 
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territory, are expended by the parties residing there, lias full power to 
determine questions as to the management of the funds, cpiite apart from tlic 
title to the grant, which may not be in dispute. (1) As to residence, etc., giving 
jurisdiction in case of foreigners, see post ; and as to cases in which the cause of 
action arises below low- water mark and within three miles of it, the case under- 
mentioned. (2) 

Whatever the cause of action may be, the jurisdiction created at the place 
of its accrual is not affected by the death of the person originally liable, and it 
is a giuieral principle that tlie representative of a deceased person may be sued 
in tiiat Court within tlie jurisdiction of which the cause of action with the deceased 
person arose.(3) The accrual of a cause of action witliin the local limits of a 
Court’s jurisdiction will not give the Court jurisdiction over a suit in wliich 
any otlier cause of action arising out of those limits is joined ; it being, in fact, 
a pre-requisite of the right to join in one suit more tliaii one cause of action 
against a defendant that the Court to Avhich the plaint is presented should have 
jurisdiction over all the causes of action.(4) 

The t(rni “ cause of action ” as used in the Code ap])lies to t orts as well as 
contracts.(.^)) Heading clauses (u), (6), and (c) with tlie words “ CA'Cnj suitf 
it appears that all suits of wliatever nature, subject to the limitations iii th(^ 
ju'(^!‘eding sections, are referred to. Sect'. 19 contains special provisions with 
Kgard to suits for compensation for Avrong done, but- suits on i-ort- not within 
tlie words of that section Avill fall under this. In India, the cause of action 
has been always held to furnisli the forum not only of suits in coiitracts, but- in its 
brondef sense to apply also to suits on torts. 

As .ilready stated, the words came of action'^ in this section do not 
mean necessarily the whole cause of achion, but a suit to which the section 
i^pplies may be instituted wliere some portion of th(‘ cause of action 
ai‘jscs.(()) So in a suit praying tliat a fraudulent compromise and decu’oc founded 
thereon miglit be declared void, and for an injunction restraining execution, 
it was held that though the decree was made and compromise entered into in 
(Calcutta (where in respect of them tlu^ cause of action arose), yet a material 
part of tlie cause of action, namely, tlie infringement of the plaintitFs right 
bv executing the decree, liaving taken place in (hwnpore, the suit lay in that 
district.(7) 

Thougli a special provision as to jurisdiction over suits on torts has been 
made in sect. 19, there is nothing in the general words of tlic present one to 
f*X' hide them from its operation. The Courts will therefore have jurisdiction 


(1) Kashinat-h v. Anant, 2 Horn. L. R. 47 

(2) Hahan Mayacha v, Nagu, 2 B. J!) 

(It) Ladd r. Parbutty, 2 Hyde, IS (1802) ; 
Hargopal r. Abdul Khan, {) B. H. (\ Jl. 
m (1872). 

(4) Khimji Jivragu v. Jhirushotarn, 7 M. 
171 (1883). And if the main relief cannot 
K'fuited, a right which is only ancillary 
to t,he principal right, cannot be enforced : 


'IViinbak v. Lakshman, 20 13. 405, .500 (I895)* 
(.5) Kalidun t!huttai)adliya r. 8hiba Nath, 
8 ( 1 . at j). 491 (1882). 

(0) Bankc Bidiari J^al Poklie Ram, 25 
A. 48 (1902). Under the last Code, as lo- 
gards suits arising out of contract, tlio 
matter was made plain by Explanation JU., 
and now ehuise (r) shows that is so in all 
eases. 

(7) Ih. 
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whon tlio (‘HUSO, of action aris(is witliin tlieir juTiBillction or the defondanis ^(^si(lo, 
oic., Iliero. And it is not. necossary that botli tlie conslitnontB of juriadiction 
should (^xisl in liritisli India. (1) Tlio provisions of this scc'tion aro independent 
of the jioncral principh^s of iulornational law; Imt there is nothing even in 
tliose priricijdes to restrict tlie jinisdu^tiori of the Courts of any country to cases 
in \vl\icli the causci of action should have arisen in tliat country. In England 
it is S((lth‘.d that an action will lie there against a defendant there upon a Irans- 
a(‘tion in a place in another country.(2) Explanation III. to tlie fornnu’ section 
had no referc,nc(‘. to torts. But the term “ cause of action ’’ was, under the last 
Code, indep(‘,ndently of that explanation, construed to nu^an not the whole 
cause of action - if such cause of action involves more than the mere commission . 
of th(i delicti- in suits to which tlio Code applies. (3) IVohahly, the cause of 
action will usually he conslrmul in a K'-stricted sense, so as not to involve the 
right violated, hut to deimto only the violation or the breach of a duty whicli 
(Uitith's the plaintitT to relief.(I) In anv cas(', a large number of cas(‘.s in tort 
will come* within the s])eciul provisions of the preceding section. In a recent 
Englisii case (healing with the etfeet of a judgment in the Calcutta High Court 
in divore.e ju’oc-ccHlings condemning in damages a defendant, a British subject, 
who though formerly resichmt in India, had hdt this country before the petition 
was issued, and was now domicih'd in England, it was argued on l\is helialf 
that the Calcutta Ifigli Court had no jurisdiction over liim ; but it was lield 
that the i)ower to give damages was ancillary to tlio judgment on status 
couc(‘rning the marriage, which judgment, being in rcu), would bind tlie 
world. (5) 

A (buri may entertain a suit to set aside a decree on the ground of fraud, 
provided that the reaiuiveimmis of this section or of the Charter, as the case 
may be, aro satisfied. (0) In the case of a libel, the suit will lie where it has 
heoii })uhlished.(7) In a suit to act aside a release executed in Calcutta of the 
plaintiff's interest in certain property in Bombay, it was lichl that the cause 
of action included t.he effect of the release on the property in Bombay, and did 
not wholly arise in f'alcutta.(8) This s('cii()n, in the case of suits bctwecui 


(1) S('o Haban ^layaclia r. Na"(i Shra- 
viu'lia, 2 P. li) (1S70). 

(2) Hukm Chaiul, (!. P. UlO ; Mac-hndo 
c. Eontca, 1897, 2 Q. K 235. 

(3) Vidc]).m. 

(4) 8(‘o Hukm Chaiid, (A P. (A 311 ; Lal- 
ji'o IjvI r. Hardoy Naraiu, 9 C. 105 (1882); 
(^opi KTifihna v. Nilcomal, 13 Ik L. R. 401 
(1874) ; Hills r. Clark, 14 Tk L. R. 307 
(1874) ; IJcwhollin r. Ohunni Lall, 4 A. 423 
(1882); Bishaiiatli v. Ilahi Raksh, 5 A. 277 
(1883) ; Ram Port-ab Singh r. Bholabutty, 0 
W. R. 486 (1808). See aa to different parts 
of cause of action in suits on torts ; Kartic 
Churn v. QopalKiato, 3 C. 204 (1877) [Pledge ; 
Fraud] ; Hadjeo Ismail v. Hadjeo Mahomed, 
13 B. L. B. 391 (1874) [Fraudulent repre- 
sentationa ; suit to set aside release] ; Buddy 


V. Johiiaion, 0 Ik L. R. 141 (1870) [Malicious 
prosecution], Fho mailer is not of })ractical 
im})ortauee so far as auits in tho High (^mrla 
art^ concerned, aa in all cases of doubt leave 
is usually asked for and given ; and as to 
other Courts, see now clause (c). 

(5) Phillips V. Batho, 17 C. N. eclxi. 

(6) Nistarini Hassi v. Nundo Lai Bose, 30 
0.309(1902); a. o., 7 0. W. N. 353. A suit 
to set aside a consent decree of the High 
Court, on the ground of fraud may be brought 
without pievious leave to «ue having been 
obtained, though all the defendants dwell 
without the jurisdiction : Bibco Soloman v. 
Abdul Aziz, 4 C. L. R. 366 (1879). 

(7) Oeffert v. Ruckohand, 13 B. 178 (1888). 

(8) Hadjeo Ismail r. Hadjoc Mahomed, 13 
B. L. B. 91 (1874) 
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landlord and tonant, is controlled .by sect. 144 of tlie Bengal Tenancy Aci.(l) 
In cases instituted under Act IX. of 1861, the Court is to be guided by the Code, 
find where there is an objection to jurisdiction this section will be considered. (2) 
As regards l^robate jurisdiction, see Act V. of 1881.(6) 

Explanation III. of former section. — This has been omitted, as its 
relation was consid<'i'ed unnecessary owing to the addition made to sub-clause (c) 
of the words “ wlwUij or in part in reference to the cause of action. Though 
omitted, the Explanation gave a correct statement of what is still the law (4) and 
is therefore here dealt with. Tliis Explanation settl(‘d the signification of the 1 erm 
cause of action"' in the case of suits arising out of contract. Its language 
was wide enough to include all cases of contract, though not obligations in 
t!u‘ nature of quasi contracts, (5) though it is said (0) that the corresponding 
rule of locus solutionis in other countries does not a}>ply to contracts already 
e xocuted or creating personal status. Certain relations, such as th osc of marriage 
and adoption, though originally based on contract, are not themselves sources of 
riglits and duties on account of the grounds of eontraet.(7) While a suit- may 
l)(‘. arising out of contract, within tin* meaning of the Explanation, it does not 
followthnt all the clauses of that section will be a])plicabh‘ to it; as in the case of 
II suit arising out of contract claiming a sum payable not in jiorfonuance of the 
contraet, but as damages for its breach. (8) It may be a question whether 
the language of the Explanation is explicit enough to include suits for the ean- 
celliition of contract, the forum contractus in Homan law being generally held 
to ap|*ly to actions arising out of the natural development of tlie obligation, 
and, th<‘,rcf()ro, loading to its fulfilment. A suit for the caneidlation of a contract 
must., hdwever, always be for some cause ; and the nature of the cause and the 
p]a(;(‘ of its accrual, and not necessarily the place of the, contract, will furnish 
^he forum for sueli suits. (D) But whether it docs or not the suit will ])C within 
the se<'th)n. 

fri suits arising out of (contract the cause of action is deemed to arise, accord- 
ing 1o the omitted Explanation, at three places : — 

(a) The place where the conlraet 7ms maile. The determination of this 
([uestioii belongs to the law of contracts. This wdll he the place of meeting 
wliere there is a jiersonal nu'cting of the parties — except, perhaps,* where t.he 
validity of a contract is made to depend upon the observance of a par- 
ticular form, in which case the place at which that form is completed is 
the true place of the contract, because until such complet ion no party is bound.(lO) 


(1) Fazlur Rahitn v. Dwarka Nath, !i0 U 
4rj(i (1003) ; B, 0., 7 0. W. N. 402. 

(2) Karat Chandra ( .hakarhati v. Forman, 
12 A. 213 (1890) [removal of minor from 
l>laintiff’8 custody]. 

(3) And see Blianrao v. Ijakshmibai, 20 R. 
007 (1895) ; Farduiiji v. Navagbhai, 17 R. 689 
(1892). As to suits to set aside certifieate of 
lieirsliip gi-anled ])y Political Resident, s(*c 
Ammunni r. Krishna, 16 M. 405 (1892). 

(4) Saligram v. Chaha Mai, 34 A. 49 (191 1). 


(5) Sec Hukm Chand, C. P. C. 208-.300. 

(6) lb., 298. 

(7) As to the cause of action in suits for 
restitution of conjugal right, see ib., p. 299 ; 
Lalitagar v. Rai Kuraj, 18 B. 310 (1893). A 
suit for the recovery of dower is a suit on a 
contract : Shankar Dial v. Muhammad Muj- 
taba, 18 A. 400 (1896). 

(8) Kamisetti v. Katha, 27 M. 355 (1903). 

(9) Sec TTukm Chand, C. P. C. 299. 

(10) Tb. 
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In the case of c.ontract by correspondence, it has been held that the 
contract is considered made where the letter of acceptance is posted, and 
not where it is received by the proposer.(l) Where a balance was struck and 
an agre(!tnent to repay the. balance was drawn out at Cawnpore, it was held 
that the Cawnpore Court had jurisdiction to entertain a suit on the agree- 
ment, and its jurisdiction was not affected by the fact of the transaction, in 
respect of which tiie agreement was given, having happened elsewhere. (2) 
VVliere the suit was brought upon the defendant's breach to deliver in the terms 
of the contract, and it did not ap]n*.ar where the contract, if any, was made, it 
was lield that the mere fact tliat an advance on account of the contract was 
mad(^ within the local jurisdiction of a Court would not give the Court juris- 
diction in sucJi suit. (3) In the under- mentioned case it was held that, assuming 
that in the account for the balance of which the ])laintifli sued there were some 
items which if they could be separated from the suit would give a cause of 
action within the jurisdiction of the Court at R., it was never the intention ihat 
the transactions should be disconnected so as to give separate causes of action, 
but that the items should be joined together so as to form the subject of one 
demand, and that the suit had been brought in the WTong Court.(4) As to the 
making, endorseimuit, and acceptance of negotiable instruments, sec the cases 
below.(r)) 

(b) Thv 'place %vheye the covtracl was to he performed or performance com- 
pleted ; or (c.) where In performance any money to which the suit relates was expressly 
or impliedly payable. The determination of this question is also part of the 
law of contracts and the rules for their interpretation. The rule of forum 
loci solutionis, as it is called, is applicable only where a particular place for 
performance can be fixed, and not therefore where the contract may be per- 
formed any wl»ere.(6) In some c.ases the place of performance is expressly fixed 
by the contract, in others by the nature of the act to be done in performanci' ; 
as, for example, wh(‘r<! the obligation is to build a house, or to do other work 
on real ])roperty.(7) Thus, also, in a suit, to have a mortgage-deed registered, 
the cause of action was held to accrue at the place where the deed had to be 
registered under tlie law. From the nature of the act to be performed this was 
the place of tbe fulfilment of the obligation. (8) In souk* cases, provisions of 


(1) Muhammad ShalU v. Karamat Ali, 
1891s H R- No. 7() ; Kamisotti v. Katha, 27 
M. .‘105 (1{K):1). 

(2) Haim Haj r. Ram Rux, I Agra, 110 
(1809). 

(.3) Ajdodhya IVosImd r. (iobiiid Ram, 2 
Agra, 188 (1807). 

(4) Atmalviiri /•. Sdli, 3 M. H. (’. R. 222 
(18UG). 

(0) Ramgopal c. Blacquu re, I R. L, R., 0, 
('. 30 (J8(i7) ; Joan .Mull /•. Muiiinoo Lall. 1 
Ind. Jur, S. 219 (1800); Dhanraj r. 
(lobiiioaram, 1 R. ]j, R., (). ('. 70 (1808); 
ls.sur (.’liuiidor S(‘in v. (Vu/., 1 Ind. Jur. N. S. 
233 (180(») ; Winter v. Round, 1 M, H. C. K. 


202 (1867); Mothoormohun Roy v. .ladoo- 
monoy Dossee, 10 R. L. R. 122 (1872); 
Ilaydan Daa r. Rhagwan Das, 7 B. L. R. 102 
(1871) ; 8. c., on appeal, at ]). .535 ; Pi'agdaH 
/•. ])(>wlatram, 11 R. 257 (1880) ; Rampurtab 
r. Promsukh, 15 B. 93 (1890) ; Mulohand 
Suganchand, 1 B. 23 (1875) ; Rampurtab v. 
FooUbai, 20 B. 774 (1896). 

(0) Rajcndra Ran v. Sama Ran, 1 M, H. 
V. R. 430 (1803). 

(7) See tin* subjiiot more fully treated in 
Hukm Chand, C. P. (J. 300-309. 

(8) Sami r. ({opal, 7 M. H. C. R. 170 
(1873). 
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positive law must be consulted. (1) Where no place for tiie performance is 
prescribed in the agi’eement, or exacted by the necessities of the case, or fixed 
by or in accordance with statutory law, the place where it should ap}>ear that 
th(i parties intended that the contract should be fulfilled ought to supply the 
fonm.(2) 111 most such cases, the course of the business to which the contract 
relates, or in which anything will have to be done or any money to be paid, 
will determine the place of performance or payment. (3) In some cases, where 
im actual intention can 1)0 inferred, recourse may be had to presumptions — 
siicli as that und( 0 - which performance is deemed to have been intended at the 
place where business was carried <»n by the person entitled under the con- 
ti’act;(l) or, where neither party has a fixed place of business, wherever (at 
any rate, in the case of contracts for payment of money) the creditor happens 
to be.(.^)) In tlie absence of any special promise as to delivery, goods sold an*, 
lo ]jc delivered at the place at whicli they arc at the time of sale ; and goods 
coutractc.i to ))c sold arc to be delivered at tin*. }»laee at. which they are at the 
lime of the contract for sale, or, if not then in existence, at tlie jdacc at wliieb 
tliey aj'c produced.(r)) The place of accrual of cause of action in suits for an 
account and balance due from an agent must be determined ]>y a referemee to 
tlie circumstances under whicli the situation of agency is contracted, and the 
piomise to pay at a particular place must be imjilied wlierc not expressly 


(1) See Conti act Act, ss, 48, -10. 

(2) 8co Hukm (hand, ('. 1*. C. 30H ; and 
.sec Shordf i\ .Maniiors. 7 ('. W. K. 1)12 (11)03) ; 
Xirbaii S'npli r. Kninla Sahoy, 17 W. R. 345 
(1872) ; Uookco Nuiidnn v. Oomrao Singh, 2 
\gia. 218 (1H()7) ; Chunilal v. Mahiiiatrav, 5 
i; H. R., A. (A 33 (18(18); Dadabliai r. 
Diogo, Is li. 13 (181)2) ; Dhuiijisha r. Fford<‘, 
1 1 R. G49 ( 1887) ; Dobson v. Bengal 8. & W. 
Railway, 21 M. 133 (181)6); A, T. Hhutla- 
( Ii.ii'va t. Cawniair Woollen Mills, 16 W. 
.N. 325 (11)11). 

(3) Sec Huktn (‘hand, 0. V. C 301 ; 
and .see blowhcUin e. (huinii Lai, 4 A. 
123 (1882); .see Oido r. Skinner, 3 A. 1)1 
(1880). In a suit for salary wiueh had 
alway,^ Ihk-ii imhl at Surat, the latter Court 
u as held to hav<! jurisdiction : Beg Mahomed 
r. Ka\'as)i, 2 BtiiU. L. R. 524 (190(5) ; see next 
not(“. On a somewhat similar principle the 
endorser of a hundi ia liable to pay at place of 
endorsement and not whore tho hundi is pay- 
able ; Suganehand v. Mulchand, 9 B. H. C. R. 
270 (1872). 

(I) lb. The forum arising from course of 
business is held to apply generally to partner- 
shi])s. S<‘e Luekmeo Chand e. Zorawar Mull, 
8 M. 1. A. 291 (1860) ; foil, iu Jagna r. (iaiuda 
Mai, 1897, P. n. No. 62 ; <list., Harah Meali 
Sailj r. Khajeo Meali Saib, 4 M. H. C. R. 


218 (1860) ; Be Sou/.a r. Coles, 3 II. (A B. 
381 (1868). In Beg Mahomed r. Kavasji, 2 
Bom. L. R. 514 ( 1 000), tlie salary sued for was 
held to be impheilly payable at tho place 
where the plaintiff worked ami resided : 
Barragh i\ Purshotam, 4 M. 372 (1881). 

(5) The ordinary rule is that tin' obligor i.s 
bound to s(>ek tho obligin* : Gopi Krishna v. 
Nileomal, 13 B. L. R. 101 (1874); Hills r. 
Clark, 14 B. L. 11. 307 ( 1 874). Eider, J.. 
R. 1803, P. B. 110. In Sheriff c. Manners, 7 
(!. W. N. 912 (1903), it was held tliat tho price 
of the goods sold w as jniyable at the residence 
of tho plaintiff, in the ease of a suit for a 
legaey the cause of action was h(4d lo ari.so 
where tho heir and not the legatee resided : 
Ashootosh Bose i\ Huree Churn Nag, 10 W. 
R. 305 (1871). 

(()) Act IX. of 1872, s. 94. See a,s to goods 
sold, Winter v. Way, 1 IM. H. (J. R. 200 
(1863) ; Be Souza r. Cole.s, 3 M. H. C. R. 384, 
405, 400 (1868) ; Chunilal v. Mahipatrav, 5 
B. H. C. R., A. 0., 33 (1808) . Ram Ball Shaw 
V. Okhoy Kumar, 2 C. W. N. 61 (notes). If 
the suit is for balance of account for goods 
sold the mere circumstance that some pay- 
ment was made by a huiwli would not affect 
the locahty of the eaus(‘ ; Rampurtab t\ Prom- 
sukh, 15 B. 100 (1890). 
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(2).l 


ss.22,23, 

24.J 


btipulaUxl for, atn^ording to tlic tmiiB of the agency. (1) The Avoids “ ihc 
contract ” <lo not jncun the \vI\olc of tlie contract. It is siitliciont if some part 
of the coiilract is to })e performed witliin tfie jurisdictioiij and if theio is a breach 
of tliat part within tlie jurisdiction, the jurisdiction depends on the scat of the 
obligation sought to be enforced in the suit.(2) Clause 3 of the Explanation 
was apjdicable where the amount claimed was payable not in perfoiinance of 
the c(jnt ract, but as damages for the breach. (*i) 

21 . No ohjeciion an to the 'pkice of mi^uf ahall be allowed by 
Objactions to juris^ appellate oT revisional Court unless such 

itiction. objection was taken in the Court of first instance 

at the earliest possible o'pportunity and in all cases where issues 
are settled at or before such settlement and unless there has been a 
consequent failure of justice. 

Objections to jurisdiction— See notes to sect. ante. 

22 . Where a suit may be ittstiiuted in any one of tiro 

Poiur to transfer CoUrtS Uud is instituted iu OHC of 

suitTiuL'ch^mayZ^m^ Couris, any defendant, after notice to 

oneCouft^^ parlies, may, at the earliest possible 

opportunity and in all cases where issir^s are 
settled at or before such settlement, apply to have the suit transferred 
to another Court, and the Court to which such apj)licaiion is made, 
after considering the objections of the other parties (if any), shall 
determine in which of the several Courts having jurisdiction the 
suit shall ‘proceed, 

23 . (/) Where the several Courts having jurisdiction are 
To what Court appii- subordimie to the same Appellate Court, an 

cation lies. application under seciion CJ shall be made to 

the Appellate Court, 


(1) Hut 111 (.'hand, F. P. C. 307 ; Kiiiinji 
.livraju r. PuruHliotaiii, 7 JM. 171 (ISS3); 
Kanii Cliand r. Dari Das, 187 1, P. II. Ko, 22 ; 
Prahauim Cliuiuli'i' v. PraHaniia Chunder, 7 B. 
L. R. App. 35 (1871) ; Kosaowji Daniodur r. 
Luokmidas, 13 B. 401 (1880). In Hadjeo 
Ismail V. Hadjeo Mahomed, 13 B, L. R. 91 
(1874), the Court observed that the proiier 
place for taking tho account would c(;rlainly 
bo where tho ])roperty was situated. In a 
, suit against a commission agent, who delays 
to send go^ds ordered, tho cause of action 
for the recovery of the money advanced for 


tho articles will have arisen y.t the place of 
business of the commission agent ; Muham- 
mad Shafti r. Karamat Ali, 189t), P. R. No. 70. 
Where the suit is for damages and the con- 
tract was accepted by letter, the cause of 
action arises at place of acceptance : Kami- 
soUi V. Ivathu, 27 M. 355 (1903) ; and see as 
to this, Sitarum Marwari v. Thompson, 32 
C. 881, 889, 890 (1905). 

(2) Rein v. Stein (1892), 1 Q. B. 753 ; 
Hukm Chand, C. P, C. 301. 

(3) Kamisetti v. Katha, 27 M. 355 (1903). 
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(.") Where auch Court6 arc i>ubordinale to different /IpfcUate 
Courts but to the sa^ne High Court, the afplkation shall he made 
to the said High Court. 

(.;) Where such Courts are subordinate to different High Courts, 
the applicatmt shall he made to the High Court ivithin the local 
limits of whose jarisdiciion the Court in which the suit is brought 
is situate. 


Power to stay and transfer.— Sect. 20 of ihc iabi Uoclf' refornn^ iu 
btiiy of proceedings has been oinitted.(l) The last paragraph of sect. 20 of the 
last Code had special application, if to any section, to sect. 20 k).('2) 
But. there appeared to be no reason or authority for restricting the general words 
of this section to sect. 17 of the last (h)de (corresponding with sect. 20 of this), 
oj‘ to any })articular clause of it. The words the dcfchdanl ” would 
have had no jueaning if the corresponding section of the Code of 1882 ap])lied 
only to sect. 17, clause (c) of that Code, and, if it were so, tbe oj>tion of making 
the application would have been vested only in any dvjenduni not residiny, 
carryiny on husincus, or worhhuj for gain within the local Imila of the Court's 
jurisdiction.'^ The section, it was rightly said, appeared to be very com- 
prehensive and to refer to all the preceding sections whicli provide for an alter- 
native jurisdiction over suits.(3) The jurisdiction given by this sect. 20 was 
of an exceptional character, and should, it was held, be cautiously exercised 
and oniy upon very clear cause shown, there being no mention of meic con- 
venience or expediency. (4) The section contemplated applications by different 
defendants, but it was hardly possible that after the rejection of an a])plication 
by one defendant another application might be presented by anothiu’ defendant 
o*u the same ground.(r;) The present sections remodel and embody the 
provisions of sects. 22-21 of the last Code. Several difficulties have hocn removed 
by the altered phrasing. Thus sect. 22 omitted to qualify the words 
‘‘ another Court " by the words “ havhuj jurisdiction f whicli appeal ed in sects. 23 


(1) 8co J3roughton'3 Commentary on the 
Code of 1877 ; O’Kincaly’s Civ, Pr. Code, 
where, however, it is also said, citing Haggard 
V. Pelicier, A. C. (J892) 01, that possibly it 
does not limit the inherent right of every 
tom't to protect itself from an^buse of its 
own procedure by staying or dismissing 
actions hich it holds to bo vexatious. 

(2) Viraragavayyangar v. Kji.shiiasami, 0 
M. 344 (1883), the refci’enco to s. 17 (b), 
appears to lie a clerical error : Ismail Peer 
Ambalam v. Ncelamogam, 8 M. L. J. K. 38. 

(3) Hukm Chaud, C. P. C. 333, 334. The 
do^cision in Mcckjco v. Kasowjee, 4 C. L. R. 
282 (1879), appears to show that the Court’s 
power to stay proceedings is very extensive, 
applying to different suits covering similar 
ground, and that on an application by a 


party to a suit, a cross suit may be stayed. 
Nothing, however, in the Code enables a 
Court to stay proceedings because costs in a 
previous litigation iu a foreign Court ha\o 
not been iK'iid : Bowles v. Bowles, 8 B. 571 
(1884). 

(4) Khcta V. Gaiiga Ham, 1894, P. Pt. No. 
8 ; following, 1893, All. W. N. 58 ; Coffert v. 
Kuckchand, 13 B. 178 (1888). In the first- 
ini'iitioiKid ease it was held that the cireuni* 
stance that the points for decision in the case 
were analogous to those in a suit pending iu a 
Court in another district was nut sufficient 
reason for holding that justice was more 
likely to be done by compelling the plaintiff 
to sue in that district. 

(6) O’Kinealy’s Civ. Pr. Code, note to s. 
20 ; Hukm Chand, C. P. C. 330. 
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and 24. Again, it was not clear why tlie words “ miy determine'' were used 
in sect. 23, and “ shall deiermimi '' in sects. 22 and 24. Another difficulty was 
as to the nature of the application under sect. 24 of the last Code, as to which, 
see post. 

“ After notice.” — 'Die section does not provide for any requisites 
of the notice. But a Court may, in order to give effect to the manifest intention 
of the section, adjornm tlie hearing of an application and direct that proper 
notice should be served. Notice must be given to the other parties"— i.e, 
not only parties on the opposite, but those on the same side — so that if one 
defendant only applies he must serve the other defendants with notice. In 
tlic under-mentioned case,(l) application was made in the presence of the other 
partitis and was assumed to be with sufficient notice. 

“ Apply.” — Priind facie tlic plaintiff as the arbiter litis has a right to bring 
hiS suit in any Court which the law allows ; and these sections are only intended 
to provide for those cases where, on the ground of expense or convenience or 
some other good reason, the Court thinks that the place of trial ought to be 
changed. Parties who desire to have a case transferred from one forum to 
another ought clearly to explain to the Court by petition and affidavit what 
is the nature of the claim and defence and what the issues arc ; they should 
state what evidence will be required, and then satisfy the Court that either 
on the ground of expense or convenience or otherwise the place of trial ought 
1-0 be chunged.(2) There was no indication in sect. 24 of the last Code of the 
nature of the application to be made to the High Court, the words “ to transfer,'' 
etc., occurring in sects. 22 and 23 of that (-ode, being omitted. On tliis^'groiuid 
it was held that the section must be construed as intending something short of 
transfer, and that the section did not empower a High Conrt to transfer a suit, 
but only to declare in which Court it should proceed, and, if necessary, to stay 
j)roccedings within its own jurisdiction. (3) The words of the present sections, 
which a])ply to all the cases mentioned in sects. 22-24 of the last Code, remove 
atiy difficulty on this head. 

“ Objections.”— Tf these are not put in on the first day, as the}’ ought to 
be, a certain fixed time may l)e given for putting tlicm iu.(t) 

“ Shall determine.” — The determination of the Ajipellatc Court under 
sect. 23, clause (1), and of the High Com’t under clauses (2), (3), may be arrived 
at, not only on the grounds urged by the parti(is, but also on any grounds which 
may occur to the Court itself, which under those clauses would appear to have 
a discretion much like what it had under sect. 24 of the last Code. (5) The 
ground that the portion of the property in the local jurisdiction of another 
Court is of larger value has been considered not a sufficient ground for 
transfer to it.(()) 

(1) Purrungoto v. I)con Panday, 2 C. L. R. 241, 247 (1879) ; 0 I. A. J26. 

352 (1878), (4) Purrungoto r. Boon Panday, 2 C. L. R 

(2) Khatija Bibi v. Taruk Chunder Butt, 9 352 (1878). 

C, 980 (1883). (5) Hukm Chand, C). P. C. 337. 

(3) 'Cula Rani i\ Harjivan Bas, 5 A. 00 (0) Purrungutc v. Boon Panday, 2 C. L R. 

(1883). Sec remarks <.f P. C. as to abscuco 352 (1878). 

of powQY of transfer in Skinner v. Urdc, 2 A. 
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^‘ Appellate Court.” — Sect, lio, clause (1), shows tliat subordination for 
adiuimslralive purposes is ininiaterial, the sole test for the determination of 
the Court to \vhieh tlie application must be made will be that of appeals l}’ing 
to It from the decisions of the Court in wldch the suit may have been 
instituted. 

In some cases appeals he from the decisions of a (V)iirt in different classes 
(d suits to different Courts, and the Appellate tVmrt in siicli cases will be the, 

( ourt to wliieli an appeal w’oiild lie in the ela.ss to wjiich tlie suit instituted 
l)el(mgs.(l) 

24. (J) On the applieatioji ol any of tli(‘ parties and after [s. 26. 

Gcfwm I imiuer of irsms- iiotice to t]i(‘ ])arti(‘s and afier lu‘iiriny such 

motion without micli notice, iJic High C<mrt or (he District Court 
may at any staije — 

(a) t'lansjcr any suit, appeal or other proceeding pending 
hefare it for trial err disposal to any Court subordinate 
to it and competent to try or disjmsc of the same, or 
(h) withdraw any suit, appeal or other proceeding pending in 
any Coart subordinate to it, and 
(i) try or dispose of the same ; or 
(ei) transfer the same for trial or disposal to any 
Court subordinate to it and competent to 
try or dispose of the same ; or 
{m) retransfer the same for trial or disposal to the 
Court from which it was withdrawn, 

( -") Where any suit or proceed iny has been transferred or 
withdrawn under sub-section (/), the Court 'which thereafter tries 
such suit may, subject to any special directions in the case of aft 
oider o/ transfer, either retry it or proceed from the point at ivhich 
■it was transferred or withdrawn, 

(.‘1) Kor the purposes of this section, Courts of Additional 
and /Assistant Judges shall be deemed to be sidjordinate to the 
iJist I’ict (V)urt. 

(4) The (Jourt trying any suit transferred or witluh’awn under 
111 is seeti(«i from a Coilrt of Small (Jauses shall, for the purposes 
oi sudi suit, be deemed to be a Court of Small Causes. 


“ On the application.” — separate appheation is required for the transfer 
^f each suit. (2) In the (;asc of a minor a next friend may apply where no guardian 
td titan has been appointed. (3) 


(U Uidim Clumf], t'. V. C. 33G. (3) Jotendronath Mittcr v. Raj Kristo 

(^) Kishort'c Lai o. Luchimin Doas, 2 N. Mittcr, U» C. 771 (188U). 
l\, U. r II 147 (iy7Qi 
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Of any of the parties.” — A person wlio has n'cthved a notice of an 
application made by a judgment-debtor to ])e declared an insolvent, and whoso 
name is on tlui record as an opposing creditor, is a party on wlioso application 
a transfer may l)e made under this section.(l) The section permits transfer 
upon tiie ap])licatioii of parties as well as of the Court's own motion without 
such aj)plication.(2) 

“ Notice.” — The present section, unlike the two j)revioiis sections, requires 
noti(*.e to be givmi liy the Court and iiot fiy the ]>arty. AVhere the order was 
made without notice having been given to the plaintilTs it was set aside. (^1) 
Tile provision as to notice is one of procedure and practice, and tlic requirements 
as to notice may be waived.(4) 

“At any stage.”- --Tlu;se words have l>een added to the lirsi paragrapli 
to removii Ifie ditliculty (-reated by tlie view that a suit cannot lie transforn'd 
alt(‘r tlie luiaring lias once commenced, as to which there was a conflict of di'cision. 
See note, jm.i/, “ Fcndmf.'^ 

Power of High Court to transfer. — Besides Die jiovvcrs conferred 
by tliis section, tlie High Court, under clause Id of the Letters Falent, has 
power to transfer to itself only wium it thinks proper to do so, either on the 
agreement of the ]nirties to that ollect or for purposes of justice, th<5 
reasons for doing so being recorded in the jiroceedings of (h(‘ High Comt. No 
statement of the grounds on wliicli the (jourt will act can be ('xhaustivc. 4’ranslej s 
have been granted on the following grounds: That the lairtics and 
witnesses reside in Calcutta; that it would be i‘h(‘a]) 0 ]* to try tiie suit, 
there ; that all ])arties desired a transfei ; (5) that fr, of the jiroperty 
claimed was in Calcutta, and that it was undesirable that an avim of a 
Mofussil Court should pa.rtition such ])Voperty ; tliat the suit might be 
tried more cheaply and <‘xpeditiously lu Calcutta ; ((>) that dillii ult qucstioiifi 
of law were involved, and the coudiud of the Judge towards the plaintifl 
made it impossible tliat he sliould be ahh* to di'al witii the suit with im- 
partiality or freedom from pnqudiee ; (7) that the questions involved were 
of iinportanec or diflieulty ; the balance of eonvenience or eheapm‘SK ol 
trial; t-he residence of parties really interested and vitni'sses either in 
Calcutta or its immediate neighbourliood ; the advance of money and jiresenci 
of hooks in Calcutta ; tlie defendant's want of means to go licrselt or take hci 


(1) NaHSiirviHiji v. KharaeUji, 22 |{. 77S H. L. Jl. Ajq). 10 (1872), proceeded on llic 

(1807). jjround that there was no reason to suppose 

(2) Id., at p. 782 (J81)7). tliat any very 8j>ccially ditlieult questioiLs of 

(2) Janardhan v. Dahya Vallabli, 1808, law \\oiild arise in that case. In Doueett v. 

F. J. 11. Wise, 1 Ind. Jur. N. S. 04, transfi'r icas 

(4) Sankumaiii v. ikoran, 13 M. 211 granted on the ground that ditlieult jioints oi 
(1880). law arose, and it general ly^apiX'ared that the 

(6) Payn v. Adiuinibtrator-tU'iH'ial, 5 C. case should not be tried in the ^lofussil, 

700 (1880) ; (> C. L. K. 221. Xuovided that the interests of the applicant 

(0) JutenUronanath v. Kaj Kristo, Ki V. will be prejudiced if there he no transfer ; 
771 (1880). Borrodaiio v, Gregory Bourke, Part II, Ex. 

(7) Kapilnauth Sahar e. Govenmicut, 10 0. C. J. 1 (1805). 

B. L. R. 108 (1872). Courjou r. Courjon, 0 
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itiiosscs to ii Mofiissil Court ; the refusal to transfer placin^r tUfticuHics in 
[ he \N ay of the clcfene(‘ ; and tluit the praytu's for injunction and rt'ceiver r<‘iul(‘red 
[li<* (;ase eminently one to be tried in llu* High Court.(J) Jt has also 
been held that the mere fact that it would ])e less exjMuisive to try the ease 
ill the High Court was not sullicient of itself for the Court to act upon and 
Drdiu* the case to be transferred, and that to justify transfer it must be shown 
Lhal the trial in the Court in which the suit had been instituted Avould be un- 
iat iJactory.(2) 

The application should be made to a Judge sitting on the original .sid<' of 
liie Court (d) The substantive law applicable to the case will be the law of 
iJie. Court from wdiich it has beem transferred. (i) The words “ lo remove and 
jif and drier mine " in the L(‘tters Patent have a wide signification. They an* 
not linni 'Ml to any particular jieriod or stage of the suit, considered as a regular 
auies of stops in procedure. After the commencement of a suit between juirties, 
IS long as lh(‘ pioceedings in the (Vnirt of first instance are in such a condition 
lliat the iiarty is entitled to ask that Court to rai,sc and judicially determine 
luv <[uestion material to the final result of the suit as between liimself and the 
)ther party, so long is the suit in existence in the first Court, and capable of 
leiug inMiioved under clause 13 in order that such questions ma}' be detei’inincd 
11 tlic High Court. (5) 


District Court.“-In tiie Tunjab, Central Provinces, and Hurmah, Uie 
'oiirts of the i)i\isional Judge and Commissioner are by the Courts Acts of 
liosc ])W)vinccs given the powers conferred on the District; Coiirl- by this 
^e^lioll, \ hich ha,s not been drafted with reference to the system of judicial 
idiumisli‘;iti(ui prevailing in the provinces mentioned.(O) An order of transh'r 
luulc hy a District Court under this scu'tion, transferring a suit in which an aj)j)cal 
voLild li(^ from a decree made tliercin, was held not subject to revision. (7) And 
[]je principle \vas coiisidei’cd to ajiply where a District Judge hud trans- 
lerred a suit from a Subordinate Court to liis own lih^, and before Lis 
lic.iring it an ajiplication w'as made to tlu^ High Court for its transfer to some 
ithcr Court. (S) Tlie High Court refused in its extraordinary jurisdiction to 
iitci lcre, except under carcaimstaiicos of a very special nature, \vit]i the discretion 
»f a Judge w'ho had transferred, under the provisions of the last Code, execution 
[»r(K'(>c(lings under a decree from one Subordinati; Court to an()ther.(‘)) It was 
lehl, under the Code of 18.by, that where a District Court had jurisdiction lo 
try a suit and the defendant made no application to the Judge or communication 
.. • • .. 


(t) Jlaiciitlra Leal! v. •Sarvatnaugaia lJuhcc, 
U U. JS3, 180 (1890) ; 1 U. W. N. 109. 

(2) ( ijoodcrain r. Nobiiiiuonoy i)os.sc*(‘, 1 

Ind. Jur. N. S. 390 (]800). 

(ti) J>ou(cit Wise, 4 ^V. R. Misi-. 7 

[JSO.j). 

(f) (ild.sr V. Amirtcinia} i Doascc, 4 B. L. 
P . 0. C. J., 1 (1809). 

(a) In the matter of the Decree .Suits in the 
Jourt of the Mimsif of Dihroghur, 7 B. L. R. 
t08, 312 (1871). 


((>) A.s to tJio Punjab, hoc hh. 34, 37, 38, 
Act XVII i. of 1884. Ah to Village Munsifn 
in IMadras, see Lakshmakka v. Babi, 8 M. 000 
(1885). Ajinoro and Matwara, hh. 2 and 20, 
Reg. I. of 1877. 

(7) Farid Ahmad v. Dulari Bibi, 0 A. 233 
(1884). 

(8) Muhammad Safdar Huson v. Puran 
Chaiid, 20 A. 395 (1898); s. o., 1898, A. 
W. N. 89. 

(9) Krishna v. Bhau, 18 B. 01 (1893). 
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to the plaintiff with u view to its being tried in a different district, the case 
was not one for tlie exercise of any special power by the High Court for that 
purpose. (1) 

“Transfer or withdraw.” — This section, which corresponds with sect. 
25 of tlie last Code, is clearly worded to show that it applies both to the 
trausfci- and withdrawal of suits, covering also transfers to a CouiT iicwiy estab- 
lished. There is no restriction as to the grounds on which a transfer 
or withdrawal may be ordered under this section, which ap])lics to 
the High Court, whose powers under the Letters Patent have already been 
considcjed. A usual ground is personal disqualification on account of 
pecuniary or otlier ]»ersonal interest of the presiding Jiidg(\(2) A transfer 
has been ordered on tlie ground that serious questions of law were likely to 
arise in connection with winding-up proceedings, wdiich it would be difficult 
to iliscuss in tlie absence of the necessary authorities, and that the pro- 
e-eediiigs were such that they would ultimately go before the High (^ourt in a 
vari(d.y of ajipi^als from orders ; (5) also of execution proceedings “ in order to 
do equity between the judgment-creditors according to the spirit, of the (hvil 
Procedure, Code ” ; (4) also on the gi'ound that the transfer would tend to the 
i;onvonienco of both parties, and more (^specially to the appljcant.(5) The, 
fact, howovci', that tlie Judge of the Comi was not sutticicjitly acquaint od 
with the character in which the disputed signatm'os weie written was held not 
to be sufficient ground, as in such a case it would be open to the jiarties to call 
experts. (0) 

Tlie section docs not make it obligatory in a Court to record tlu' J'casoiis 
lor ils order, and though it is desirable, that th(‘ reasons should lie recorded, 
yet a failure to do so will not vit iate the order or the subsequent ])foccedings.(7) 
Nor is the transfer invalid if tlie order has been made under a misco]iccpC'.»n 
of facts. (8) As to the presumption where there is no order on tlie face of the 
proceedings, see note ; (t») as to jurisdiction to transfer, see note, “ Pe^tdhg” 

JKhSt. 

“ Suit, appeal, or other proceeding.” — The term “suit ” in tji(‘, earlier 
(^nle should, it was lield, be construed in its broadest sense. (10) Tin' S(‘c.tion 
itself shows tluit. it is ajiplieable to appeals; a power wliicli was not. given t.o 
the High Courts by the Jjctters Pat.ent,(ll) or apjieals. The case law under 
tlu^ (^)de of 1882 was as follows: — As regards miseellaiieous proceedings, this 


(J) Jvristo Dass Koondoo v. lasur Uhuiulcr 
Chowdliry, 11 W. R. 189 (1899). 

(2) Lobiiri r. Assam R. & T. Co., 10 C, 9ir» 
(1884), in which case the transfer was refused 
only on the ground that the Judge had mean- 
time been replaced by another officer, and in 
which the principles on which transfers on 
this ground are made are discussed. 

(3) In ihc matter of The West Hopetown 
Tea Co., lA., 9 A. 180, 184 (1886). 

(4) Krishna Velji r. Mansaram, 18 H. 01 
(1893). 

(5) Kadauibiiii c. Aladaii, 3 C. W. K. 247, 


248 (1898)» 

(G) Muhammad v. Puran Chand, 20 A. 
395 (1898). 

(7) Tarucknath Uouree Churn, 3 W. R. 
147 (1805). 

(8) Rarabux v. Girdharilall, 2 Agra, 178 

(1867), * 

(9) Shoo Prasad Singh v. Kastura Kuar, 10 
A. 119 (1887). 

(10) In the matter of Tho West Hopetown 
Tea Co.. 9 A. at p. 182 (1880). 

(11) A.S to Hcugal Civil Courts, sec s. 22, 
Act XU. of 1887. 
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section, taken with sect. G47 (corresponding with sect. 141), was held to authoiize 
the transfer of a claim under sect. 331 ; (1) and of winding-up proceedings 
under the Indian Companies Act, 1882, by the High Court from a District 
Court to itself, the Act providing for their transfer from one District Court 
to another. (2) There was a conflict of opinion whether the word “ suit ” 
in the section which this replaces included execution proceedings or not. The 
Allaliabad (3) and Bombay (4) High Courts held that it did. It is to be observed 
that sect. 223 of the former Code related to transfer of applications for execution. 
The Madras High Court appears to have been of opinion that the word “ suit ” 
in this section in the last Code was used in its restricted sense of proceedings 
before decree, but that even assuming that it included execution proceedings, 
the limitation as to jurisdiction contained in the section, which authorized the 
transfer to a Subordinate Court competent to try the suit, could only be imported 
into sect. 223 of the Code of 1882, so far as it was consistent, with that scction.(5) 
The Calcutta High Court held, both under the. corresponding provisions in the 
(tode of 1859,(0) as also under the Code of 1882,(7) tliat there was no power 
under tliis section of that Code to transfer execution proceedings. The present 
section extends the Courts' power over miscellaneous proceedings other than 
suits or ji,])])eals. . 

“ Pending.”— Tlu^ word used in the corres]><mding section of the (-ode of 
1850 was iiistituled." It was aecordingly held that the transfer eould take 
plaee only on the institution of the siiit, and that it was not intended that a 
case in progress of trial miglit he transferred. (8) The substitution of the word 


(1) 8itliaLik.‘^hini v. Vythilinfira, H M. 548 
(I SSI). 

1)1 rc Went IFopctowri Tea Co., 0 A. 
ISOflHSO). 

(I'd <-ava ParHliad v. Itliufi 1 A. 180 

I’’. 8. (18/0), a (leeiNion umler the f’ode of 
lS.^)il. 

(4) Iktl.-iji e. Jhinclioddas, 5 8. OSO (1881) .* 
Kri.slina Wlji v. liliaii MaiiHarain, 18 R. 01 ,* 
Xa.s,s;u vanji Kliarsedji, 22 R. 778 (1897), in 
uliiel) this sc'ction wa.s lield to apply to tlie 
inin.sfcr of an application to be declared an 
iiiMtlvent, us such an application was a pro- 
ceeding ill exi'ention, and therefore a suit. 

(5) iShanmaigi v. JlaTnanathan,*!? M. .309 
(iSiK?). The pree,‘(ling decision, Muttalagiri 
e. Miittayar, (> M. 357 (1883), appears to 
Favour the other view. 8eo Nass/vrvanji v, 
Kharsedii, 22 R. at p. 782 (1897). 

(0) Kc'darnath r. Bungshoo, 17 W. R. 45 
(1871) ; Shaikh Hamidooddeen v, Bhadae, 18 
W. R. (1872) ; Abdool Ilyo Macrae, 23 
W, R. I (1874); ef. Anund Mohiin v. Grija 
Kant, 1.3 W. K. 222 (1870) fs. 20, Act VT., 
fk ( ' , of 1 802] ; Chowdhry v. Miitecoonissa, 15 
W. R. 574 (1871) fs. 19,^ Act XVl. of ]808|. 
It is to be observed, however, that s. 0 of the 


Code of 1859 has been considerably modi tied 
by the present C-ode. See TTnkm Hhantl, 
(J. W V. 343. 

(7) Kishori Mohiin S< tt r. Gid .Mahomed 
Shaba, 15 (1. 177 (1887), in which, liowev/T, 
aclhereiKiC wa.s given to previous decisions 
chiefly a.s a rule of practice, and in which no 
referenC4^ wa.s made to the substitution of 
the word “ y/ending ” for “ instituk'd.” 

(8) Ram Nath v. Gowlmr, 2 N. W. 1\ 11. 
(*. R. 230 (1870); Yakoob Ali v. Luelimiin 
Das, 0 N. W. P. 80 (1874) ; Asraedh Koonwar 
V. Taylor, 18fi4, W. ii. 14 ; Dumreo Sahoo v. 
.Tugdharee, 13 W. R. .308 (1870) ; Soorerulro 
Pershad Uobey v. Nundun Mis.ser, 21 W. It. 
190 (1874) ; but S (‘0 Tariieknath Mookerje e n. 
Gourco (Jhurn Mookerjee, 3 W. R. 147 (1805), 
ill whi(!h it was held that when a .Tudgo 
transfers a case to his own file, ho is- at 
liberty to amend the issues first laid down, 
and to frame additional issues and t/o go into 
the whole case except upon any question 
upon which tliero has been a judicial finding. 
And as to remand, see this case and MahomiM 
Zahoor v. Tbakooranec Riithi, 2 N. W. P- 
481 (1870). 
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“ jiemlhuj ” bars any sucli construction in future ; a construction which is 
further prohibited })y the insertion of tlie words any fitaffc” So it has been 
held, tliat tlie Court liad jurisdiction under tliis section to make a transfer 
to a Subordinate Judge, thougli the case w^as in part heard. (1) Even now, 
however, the section will not authorize a transfer affecting any special 
exclusive jurisdiction conferred by law.(2) So as the Court which pronounced 
the judgment is tlic only Court which can r(‘view it, proceedings on an applica- 
tion for a revic.w of a Court’s decision cannot be transferred to another (V)urt.(3) 
Nor may a District (V)urt exercise its powers to transfer so as to oust any Chmrt 
of a jurisdiction over any parCnmlar suit wliich may have been referred to it 
by oi’der of a High Court or other Supreme Court.(4 ) Thus, it has been held that 
the terms of the section are inapplicable to a suit which the Subordinate Court 
liad received by an oi'der of remand from a ('Oiirt to which the District (hurt 
was its(‘lf subordinate. (5) 

Tlie word “ pendinff ” denotes, it is said, duly pending. The suit, therefore, 
to b(‘ transferreil must, it has been held, lie pending in a (hurt of comjietent 
jurisdi(!<ioii, and an order made under this section will hav(‘ no effect if the 
Couit in which the suit is ])ending lias no jurisdiction over it.(()) 

Subordinate.”'-- A transfer inay lie nnuh' only froin or to a Court 
t.o whieh the (hide applies. In the under- mentioned eas(\(7) Ifutchins, J., 
considered that the District Judg<‘ would have the ])ower of transferring a 
case pending hefori* one village munsif to another, not under this section, which 
he considered questionalile, hut under general prinrijiles, as some one must 
have the power, and it would he l>est vested in the miinsifh oilicial snpeiior, 
the District Judge. The suhordination contemplated is apparently not that 


(J) Paknisami r. Thondanm, 20 M. OD.'i 
(U>02). l3aiHlhii Naik v. liakhi Knar, 7 
A. 242 (188,0), though as to the dociHion that 
if a case is part lif>ard and transferred it can- 
not be determined on the evidence taken in 
the first (^l^rt, see 0. XVTJf. r. 15, el. 2, posf. 
iSee also eases in paragrajih on the term 
'' Sail,'’' (iiiiv. Tlie observations in Kishori 
]\lohun V. (Inl Mahomed, 15 0. 177, which 
dc'cided that the section did not ajijily to 
execution jiroeeedings, ovcrlook<*d the change 
which has been eilecti'd in the section, and 
are, it is submitted, iieilhor binding nor good 
law. 

(2) Mee Hiikm Chand. C P. C. 244. 

{2) liam Nath r, Cowlnir, 2 N. W. P. 230 
(1870). 

(4) ITukm Chand, (J. P. C. 344. 

(5) Mahomed Zahoor v. Thakooranee Ruttn, 
2 N. W. P. 481 (1870). As pointed out in 
Hukm Chand, C. P. (I 244, the decision in 
Hamedoolhih r. Mutoeoonissa, 15 W, R. 574 
(1874), also turned to some extent on the 
same principle ; stn'sa having been laid in it 


,on the circumstaneo that a transfer made in 
such a case might ho iueonalstont with the 
order of remand, and change tho Court to 
which the appeal from tho final order would 
lie in the c.ase. But s(‘e also 'J’arueknath 
Mookerjoe v. (louree Cliurn Mookerjee, 2 W. 
R. 147 (1805). In Sita Ram Nanni 
Dularija. 21 A. 230 (1899). it was considered 
that 8. 25 was not applicable to a case 
remanded under s. 502 of the last Code. 

(»!) Peary I.(all 7’. Ivomal Kisliore, 0 C. 20 
(1881) ; Motilal v. Jamnadas, 2 B. II. C. R., 
A. C. 40 (1805); Jagjiv'an v. Magdum, 7 B. 
487 at p. 480 (1883) ,• Ledgard v. Bull, 0 A. 
191 (1887) ; s. c., 13 T. A. 134 ; R. v. Mangal 
Tekchand, 10 B. 274 (1880); Pachaoni 
Awastlu^ V. Ilahi Buksh, 4 A.- 478 (1882) ; 
Ram Naraiii Parraoswar Narain, 25 C. 39 
(1897). Waiver will not avail wIkto the 
(k)urt has no inherent jurisdiction ; otherwise 
in eases of mere irregularity : Sankumani v. 
Ifcoran, 13 M. 211, 213 (1889). 

(7) lAakshmakka t>. Bali, 8 M. 600 (1885) 
See Hukm Chand, C. P. C. 348. 
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for the purposes of appeal as in seet. 23, clause (1), ante, but of an administra- 
tive cliaracter.(l) It Iwis formerly held that once a Goiirt withdrew a suit 
and transferred it. to its own files for trial, it exhausted all its powers under 
this se(‘1h)n, and it is not competent to retransfer it again to a Subordinate 
rourt.(2) The section, ]io\vever [see (1) (h) (iii)], now authorizes a Court after 
withdrawing a cas( to retransfer it for trial or disposal. The Bubordinate 
Court must be competent, t,o try the suit— that is, must have jurisdiction.(3) 
A District Judge can transfer a probate case for trial to a Subordinate Judge 
under clause (d), sub-sect. (2), sect. 23, Act XII. of 1887.(1) Wliere in a recent 
ciis{‘ ji suit was lih‘d as a Small (\aus(^ Court suit in the Court of a Subordinate 
Judge who hud both Small Cause and regular junsdi(ttion, and he transferrial 
it lo the li](^ tried by him as ordinary Judge, and passed a decree deciding a 
(.puistion of title to immoveable property, it was held that there was no sub- 
sfantial irregularity, and that the decree, was n(4- final, but appealable, since 
it c()iild not have Inaui passed by a Small Cause (V)urt-.(5) As to the power 
of District -ludges. uinhu the Bombay Civil Courts Act, to refer to Assistant 
.liidgcs applications under sjiecial Acts f(U disposal, see note.(()) 

“ Try or dispose of.” -The word trial ” includes every recognized 
nu'thod of procedure laid down in the (Vide, and it is not necessary for tho 
transfer that th(‘ Court transferring should not contemplate a rcfciMmce of the 
case to arbitration (7) The present section adds the words “ dispose of'^ which 
Will often b(^ apjilicuble in the case of the miscellaneous jiroceedings to which 
t!)o s(‘ciion is extended. 

“ Court of Small Causes.”— The expressioti Court of Small Causes ’* 
in the la, St clause of this section means a (Vnirt properly and strictly so called, 
,•11(1 do(‘s not include a (Vmrt invested with the jurisdiction of a Court of Small 
<Vuses.(81 'riio High Court, in the exercise of its appellate jurisdiction, has 
the power to transfer a suit from the Calcutta Court of Small Causes to any otlnw 
Court Jiaxiug equal or superior jurisdiction. (9) The Court to which a suit is 
traush'rn'd will not become a Small Cause Court, but only the suit transferred 


( ] ) See 1 1 akin Chaiid, C. P. Cl IHU. 

(2) Amir n(*o:iim v. Prahlad l)a.s, 24 A. 304 
(1!102); Fatima Bilii i\ Abdul Majid, 14 A. 
b3l (18;)2); iSiikharam v. (iauiraram, 13 B. 
054 (IHSO) ; .Sita Bam a. Nanni ]>ulary, 21 A. 
230 (1800) [rt'inandl; JS'andan Jb-asad v. 
K('iim'y, 24 A. 35(5 (1002) [transfer of 
paajxT suit]. Tlu; first and third ca.se.s were 
Oi.stin^uished w'ith reference to tlio provisions 
of Act XU, of 1887 [Bengal Civil Courts] 
ill Ca]>pu Lai v. Mathura Das, 25 A. 183 
(J002). 

(3) Ni.lhi Lai V. Mazhar Husain, 7 A. 239 
( LS84) ; Hajj Umar ?». Coo.stadji, 34 B. 411 
( 1010 ). 

(1) Kunjo Behari Cloasami v. Hem Chandra 
l..ibifi, 25 C. 340 (1898). 


(5) Hari Baht Gaekawad v. Canjiatrao 
Lakhurjirao Gaekawad, 38 B. 100 (1913), 

(0) First Assistant Collector v. Ardcsir 
Framii, 10 B. 277 (1801). 

(7) Hukiu Chand, (I V. C. 340, eiting 
Banal’s! Das e. Ham Kislian, 1880, il R. No. 
107. 

(8) Kamehandra v. Ganesh, 23 B. 382 
(1808) ; dias. from Mangal iS ’n v. Rup Chand, 
13 A. 324, whi(!li ivas also dis.si'iited from in 
Diilal (jhandra Dob v. Ram Narani Dob, 31 
C. 1057 (1904). 

(0) Kadambini Baiji v. Madan Moban 
Basack, 3 C, W. N. 247 (1898). Soo as to 
this ca.se, Shanialicr Mnndal v. Ganondra 
Narain Mitter, 29 0. 498, 500 (1902), 
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will be tried as a Small (!ause Court suil.(l) In tlio case under- mentioned, (2) a 
Small Cause Court suit was instituted before a Judge invested with jurisdiction 
to try it. He retired from oflice, and the District Judge directed his successor, 
who had no Small Cause Court jurisdiction, to try it ; it was held that the order 
must be (considered as passed under this section, and no appeal lay. from the 
decision to the District Court. 

25. (/) Where any fatty to a snit, affeal or other fro- 

Power 0 / Governor feeding in a High Comt f resided 

Genera! in Council to owt by a single Jvdge ohjects to fts being heard 
transfei suits. Jydge is satisfied that there are 

reasonable grounds for the objection, he shall make a refort to the 
Governor General in Council, who may, by notlficaiion in the 
Gazette of India, transfer such sit it, affeal or froceeding to any 
other High Court. 

(?) The law apflicahle to any suit, apfeal or froceeding so 
transferred shall be the law which the Court in which the suit, 
affeal or proceeding was originally instituted ought to have appUcd 
to siwJi case. 


Institution of Hurjs. 


26. Every suit shall be instituted by the present«i??Y)p, of 

, a plaint or m such other manner as may be 

Institution of suits. ^ i *' 

frescrmd. 


Plaint,” - A ])Iaint means a private meimu'ial letidered to a (\mr( in 
which tlie person sets forth his cause of action ; the cxhihitioji of an action 
in writiiig.(d) It. answers to tin* ‘‘ statement of claim " in England. Tn India 
a ]dalnl ift' may ])resent a written statement also. 0. YIT. it. 1-G pi'escvib(‘ the 
cont('nts of the ]>laint, which istlie document with which ever}^ suit is institut(‘d 
in t-his cmiiitrv. its objen-t being to invoke the (Court’s a.ssistanee for tlie declara- 
tion, presiTvation, or enforcement of the ])laiiitiH”s right-. A suit, according to 
this section, must commence with a plaint ; and a proceeding which is capable 
of terminating in a (b^cree or an (ml(‘r having the force of a decree cannot, on 
t-hat ground alone, be deemed to be a suit within th(‘ meaning of the (’ode, if 
it lias not commenced with a jdjiint. Such a proceeding is, in .strictness, only 
a proceeding in a suit. (4) 

Presentation : (n) Time. - The only quest ion which aris('S as to this, is 
whether a plaint may be presented on a Sunday or lioliday, or out of (Vnnt 
hours. It. lias been enjoined that, without the consent of parfies and in the 


<l) Kritilma Volji v. Mausiiraiu, 18 B. ill (•*») A.ssan v. l*atljainma, 22 M. ai p. 502. 

( (4) Venkata Chandrappa r. V'nkata Rama, 
(2) Kiiiilesluvar Rai v, Mahomed 22 At. 250 (1898). 

Khan, 5 A. 274 (1882). 
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absence of urgent necessity, no civil trial bIiouIiI proceed on Sundays or 
gazetted lio]idays.(l) In India, liowever, Sunday is not a dies -non, (2) and 
the holding of a judicial proceeding on a close holiday, though it may he an 
irregularity wluch, if prejudice be shown, would entitle a party to have the 
proceedings set aside, is su(‘h an irregularity as can be waived. (3) It has been 
e.vpressly provided in the Bengal, N.W.P., and Assam (!ivil Courts Act, 
and the same will probably be held, on general principles, to be the case, that 
a judicial act done on a close holiday is not invalid by reason only of its having 
he(!n done on that day.(4) A })laint may be received and admitted on a 8unday(5) 
or otlier ]ioliday.(r)) There is, however, no necessity to do so ; for under the 
Limitation Act, if the period expires when the Courts are closed, the 
oiil ma)’ he adniiUed on the day that the Court re-o]»ens : and so may any 
ipplication.(7) 

(h) To whom. — The former section recpiired that the plaint shoukl he 
,)r(‘S(*nted 1o th<‘. C'ourt, or such officer who was specially appointed in that 
)ehalf. This will be so now, though the words have been omitted. Ordinarily, 
lie plaint is ])r(‘sented 1o the (kmrt. A delivery to the clerk of a Small Cause 
Joui’t lias bc.mi held sufficient ; (8) but not to a nazir (9) or 7noonserm. (10) A 
)laint. uiuh'r Act X. of 1859, presented to an Assistant (\dlertor and not to the 
^)llector, was lield not to be ])roperly filed. (11) 

(c) Place." Ordinal ily, the plaint is presented in open Court. The 
•lacing of a ix^tition of appeal on a table when the officer is not present is not 
- presentation to him. (12) The Allahabad High Court held that the pre- 
eutatiou of a ])laiut ai. the private residence of the Munsif was not a sufficient 
iistitution.(13) Bui. in Bengal a plaint delivered at the private residence of a 
hu’k of n, Small Cause Court has been held to have been properly filed. (J 4) 

\ ii<M‘e ;i ])liiini. sent by jiost was accepted, the institution was eonsiderod 


(0 C. JI. ('. (I, >11. HuJes, No. 2. 

(2) Alitrr in J*’nglan(]. 20 Car. TT. c. 7, s. 0 : 

<»llicr liolidays me poriotk of va!"aiion 
nl> and proecedings are not suHptnidod, 
elcrsdoi fl .s Aljridgnicnt, 2n<l od. vol. v., 
. ->0, n. (J). 'j’iic U'rm .aijpcars not to have 
''<•11 iisod in iis strict sense by Davies, J., 
1 S.unliasiva r. Kanias.anii, 22 M. at p. 181 
ISOS). 

(d) Jiam DijjS r. Ofliici.al Licpiylator, 0 A. 
(1S87). 

14) Avt XU. of JS87, s. l.'j {.‘i). A sale of 
in cxeention on a close? lioliday has 
'f'Ti lield not to be illegal ; Bisrani r. Sahib. 
mn\s:i, ,{ A. .S.SO (1880). A local iiupiiry 
1 Nil inlay was, however, set aside ehioflv 
‘<’aii,s<‘ the defendant’s vakil stated he could 
4 attend, and no other notiee was given : 
inbhoo V. .In.soda, 17 W. R. 230 (1872). 

(•») rnunto V. Protjib, 10 W. It. 2.30(1871). 
(^') lb. ; <ioi)ind V. Hargoj)al, .3 It. L. 11. 
>P- /2 (1800) ; in the latter ease, liowever. 


the lioliday was in accordance with a circular 
which had no legal force. 

(7) Peary Molnm v. Annnda (iliaran. 18 
(*. 031 (1801 ) ; Sanibasiv.a v. Rainasanii, 20 M. 
170 (1898). 

(8) Mndden Moliun v. Pakeor Biswas, Siith, 
S. V. C.-Rcp. 30. 

(0) Raj Chunder v. .loogul, 18 W. It. 172 
(1872). 

(10) Taj UJdeen r, Lhafoor-ul-nissa, 3 A. 
TT. C. R. .341 (1871). 

(11) Miisumat Roopa v. Sheikh Anwar, 4 
A. IT. R. 3.7 (18711 : but the proe(*edings 
arc voidable only at the iiistanee of the 
defendant : Mackintosh v. Kashei* Nath, 21 
W. R. 450 (1874). 

(12) Taj UIdeen v. tlhafoor-nl-nissa, 3 A. 
H. (!. It. 341 (1871). 

(13) Jai Knar ?*. TToera Tjall. 7 A. If. L. R, r» 
(1874). 

(14) Mudden Mohun c. Fakeer TTiswa^jSiith. 
S. a a Rep. 30. 
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Rufficiont by the Madias High CVmTt.(l) Where a plaintiff piesented a plaint 
to the District Court, the Subordinate Judge’s Court in which lie ought to have 
presented it Ixnng then temporarily closed, it was held that the District Court 
could not be considenul a Court of first instance competent to reciuvc the 
plaint. (2) 

Date.— The Code does not provide that the plaint should be dated, but it 
is g(‘n(‘rally provided by rules framed by the High C-ourts that the actual 
date of pnisentation should be endorsed on the plaint by the officer receiving 
it. Where a plaint was presented on the 29th and the endorsement stated 
tliat it was accepted on the 31st, the former and not the latter date was held 
to be the date of instit-iil ion.(3) Where two suits are filed on the same day it 
must be prc'Siimed, until the contrary is proved, that they were presented and 
admiti.ed in tfiQ order in which the numbers appear in the Register of 
Civil Suits. (1) The (hde does not ordain or imply that, in the absence of 
a suilichuit stamp, Ihere can be no presentation, nor does the Limitation Act. 
Th(‘r(^ is no warrant for inferring that a plaint means a ])laint duly stamped. 
So wh(Mc a ]hunt was presented on the 14th Soptemlier with an insufficient 
stamp, but the deficiimt stamp duty was paid on the 18th Sejiteinber, it was 
hold that, t he suit was instituted on th(‘. 11th 8eptember.(r)) Th(‘ date of institu- 
tion should be reckoned from the date of presentation, and not from that on 
which the re(|uisite court-fees arc subsequently put in so as to make it admissible 
as a plaint. (0) 

Registration.— Sect. 17 of the Registration Act (III. of 1877) does not 
apply to proper judicial proceedings, whether consisting of jileadings filed by 
the parti<'s or orders made by the Court. (7) 

Summons and Ulscovery. 

. 64.] 27. Where a suit has been dvh/ instituted^ a summons 

Summons to defend- may 1)0 issuod to the d(‘fondant to appear 
and answer tlie claim and niay he served in 

manner prescribed. 

Summons,” See notes to 0, V. r. 1. 


(1) kSjinkaranarayan.a v. Kunjappa, S JVl. 
411 {188r»), approving Moparti v. Vappala, 6 
M. H. a. I.'IO (1871) ; but had it not been 
a(cepte(l. the presentation would not haA^e. 
been con.sidered valid. 

(2) Eaniaya r. Muhatnadbhai, 10 B. H. C. 
R. 400 (1872); aAlotilal v. .Tamnadas, 2 B. 
0. R. 40 (1805). 

(3) Young V. MacOorkingdale, JO W. R. 
150 (1S73). 

(4) Murli V. Bhola Ram, 10 A, 105 (1803). 
fo) Dhondiratn v. Taba SaA’adan, 27 B. 330 

( 1002), in which it Avas stated that this view 
Avaa in aecord Avith the decisions of tho 
Calcutta High Court cited in the report and 


with tho judgment of Subramania Ayyar, 
J., in Aa.san r. Patliamma, 22 .M. 404 (1800) 
(who dissented from tho decision, Venkata- 
mayya r. Krtshnayya, 20 M. 319 (1897), 
Avhich was approved and distinguished by 
Davies, J.), though not with tho decisions of 
tho Allahabad High Court cited in tho first- 
mentioned ease. 

(6) Moti Sahu r. Chhatw Das, 19 C. 280 
(1892). Tho ease of Yakut-unnissa v. 
Kishoree, 19 C. 747 (1891). Avas distinguished 
and explained in Surendra Kumar r. Kunja 
Behary, 27 C. 814 (1900). 

(7) Bindesri Naik v. Ganga Saran, 20 A. 
171 (1897) ; 8 . 0., L. R. 22 I. A. 4. 
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28. {1)A summons mmj he sent far sereice in another Is. 86.1 

Service of summons Co7(rt and in such manner as 

where defendant resides may be prescribed by rules in force in that 

in (mother province, proCince 

(2) The Court to wliicli siicli suiiimoiis is sent shall, upon 
r(iC(‘ipt thereof, proceed as if it had l)een issued hy such Court 
and shall then I’cturn the summons to the Court of issue together 
with the record (if any) of its jn'oceedings loifh regard thereto. 

“ Service in another province.”--Soc notes to 0. V. rr, 21, 23, ^)c.s7. 


29. Summonses issu(‘d by any Civil or Eev(‘uuo C^oiirt [s. 650A.] 
Service of foreign situate beyond the limits of Ibitisli India 

summonses. n^ay be sent to the Courts in Ibitish India, 

and served as if they had been issued by such Courts : 

?r(>Yi(h‘d that the C^ourts issuing such summonses have 1)een 
(‘stablish(‘d or continued by the authority of the Covernor 
CieiK'ral in Council, or tlnit the C4overnoj‘ Cei\eral in (.buncil 
has, ])y notification in the (Tazette of India, declared the provisions 
of this section to apj)ly to such Courts. 

« 

Fci-eign summons. — The words were inserted Iw sect. 02, 

Act Vfl, ol 1888. For Courts in Gwalior, Inclor<5, llundelkliand, B]io])id, ]\Iu]wa, 
lll'.'igelkhand and Bliopawar Agencies, see the Gazelte of Tndifi," Marcli Kith, 

1^)12, Bart L, pp. 319 -352. 

30. Subject to such conditions and limitations as may be 
Power to order dis- prescribed, the Coui't may, at any ime, either 

covety and the like. qJ oip^i motion OY OH the applieotion of any 
party,— 

(a) make such orders as may be necessary or reasonable in all 
matters relating to the delivery and ansiverln/f of 
interrogatories, the admission of documents and fmis, 
and the discovery, inspection, produeiion, impenmdlng 
and return of documents or other material objects 
producible as evidence ; 

(h) issue summoyises to persons whose attendance is required 
either to give evidence or to produce documents or such 
other objects as aforesaid ; 

(c) order any fact to be proved by ajfidaynt. 

Discovery. — See Orders XT,, XII., XIII., XVT., XIX., and notes thereto. 

The section is new. 
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31. The jmvisiom in sedio7i.^ ?7, ^JcS and shall apfly 
„ , to summonses to qive evideme or to produce 

Summons to witness. ^ ^ i ^ ^ 

documents or other ^naierml objects. 


32. The Court muy compel the attendance of any person to 
j- ^ X whom, a summons has been issued under section 

inity for default , 

and for that purpose nmy — 

{a) issue a warrant for his arrest ; 

(h) attach and sell his property ; 

(c‘) impose a fine upon him not exceeding five hundred rupees ; 
(d) order him to furnish security for his appearance a/nd, in 
default commit him to the civil prison. 


JuDCMENT AND DeCREE. 


|s. 193.] 33^ The CouTt, after the case has beep heard, shall pro- 

- , . , , iiouiice iiidgment, and on such judqment a 

Judgment and decree, , ^ 

decree shall jollow. 

Judgment and decree.- notes to 0. XX., post. 


Interest'. 

[s. 209.1 34 Where and in so far as a decree is for the pay- 

interest JHpnt of money, the Court may, in tlie decree, 

order interest at such rate as the Court 
deems reasonable to be ])aid on the principal sum adjudged, 
I'roin the dale of the suit to the date of the decree, in addition 
to any inter(‘st adjudged on such principal sum for any period 
prior to the institution of the suit, with further inteiest at such 
rate as the Court deems reasonable on the aggi*egate sum so 
adjudged, from the date of the decree to the dat(‘. of payment, or 
to such earlier date as the Court thinks fit. 

(2) Where such a decree is silent with respeci. to the 
payment of further interest on such aggregate sum as aforesaid 
from the date of the decree to the date of payment or other 
earlier date, the Court shall be deemed to have refused su(di 
interest, and a separate suit therefor shall not lie. 

Interest. — Art. XXTTT. of 1861, sect. 10. Tl\o wordp “ when a decree is 
for the payment of mmeyf and tlio Bocond ]>ai{ij(rapli of sect. 200 of the last 
Cod(‘ which the ])V 0 Bent section replaces, were introduced by sect. 20, Act. VIT. 
of 188S. It ()]dy deals with interest after suit. As regards interest np to the 



?AKT I. 
Skc. 34. 


SUITS IN GENERAL. 


205 


ditto of suit, this IS a question of substantive law.(l) Ordinarily and subject to the 
exceptions recognized by that law, the rate agreed upon niiisl be awarded up 
to the date of suit. (2) Interest after date of suit is, according to the opinion 
of the Calcutta, (3) though not of the Madras Higli Court, (4) in the discretion 
of the Court, notwithstanding that a fixed rate of interest is luontioiicd as pay- 
able “ up to realization.” No additional Court foe is required on account of 
the cliiini for interest from the date of institution of suit till payment. (5) There 
is no analogy between interest awarded under this section and mesne profits 
under 0. XX. r. 12, post.(Q) 

Sect. 86 of the Transfer of Property Act (now 0. XXXIV. r. 2) excludes the 
discretion given by this section, and binds the Court to decree the; rate of interest 
provided by the mortgage, if not illegal, down to tlie date fixed by the Court 
according to the terms of the second ])aiagrapb of the section. (7) Afttu' this 
])eri()d. interest will run at the Court rati^ up to date of ])aynieni according 
to tlu' practice and rules of the (hilcutta High Court .(8) 'fids section relates 


to a decree for money, and a mortgage 
])y si^ci. t)0 of the Transfer of Property A 

(J) Sojnc dcrisioij.s on the Interest Act 
(XAXIJ. of JH39), and others relating to the 
qii.'.stioi) of iutc'i’OHt. such as the doctrine of 
peiuilties (hcc Coiitiaet Act, s. 74, as anieuded 
)•> Act VJ. of 1891)) which does not ajiply to 
htipiilalions in eonsi'iit deirccs [Hhire Kuli 
'I'lDi.ipti^r. .Mahahlya, 10 JI, 435 (1880) conirn 
Naga])i)a r. N'enkatras, 21 .Af. 205 (1900), nd. 
to Itai llalkishen Pass r. Raja Hun Bahadoor 
Singh, 10 C. 305 (1883), and see Run Balia* 
floor Singh v. Roy Narain Pass, 7 C. L. R. 82 
(1880)1 ; th(' rule of daindupat [as to which 
also see pod} ; payment of interest after duo 
date and interest payable according to mer- 
eaidile usage and other eases, will be found 
in 1 lie notes to O’Kincaly's ( 'iv. Pro. Code. A 
I (cent deei.sion is Rani 8undar Koer v. Rai 
8liam Krisheii, 34 1. A. 9 (1900). For jmy- 
iiieiits of iiiteiest by instalments and liinita- 
1j<m, see Abdul Ahad v. Alahtab Bibi, 35 A. 
378 (1913) ; distinguishing Kallu v. Hulki, 
18 A. 295 (1890); and Anwar Husain r. 
Uhni Khan, ^‘20 A. 107 (1903).* 

(2) Sec O'Kincaly’s Civ, Pro. Code. The 
nuittiT is not here dealt with as being beyoinl 
the scope of the Commentary. 

(3) Alangniram Alarwari v. Dhowlal Roy, 
12 ('. 509, B. (1880), and the same was held 
in Bombay under the Code of 1859, Carvalho 

Nurbibi, 3 B. 202 (1879). Bub it has 
recently been held in Calcutta that bho Court 
In bound to award interest from the date of 
isuit to date fixed for redemption iinbus 
the rate is penal : Kali Prosonno v. Protab, 
17(' \V A! ‘Wi 0-mnai‘M 


dccri^c, until it rcaclicH IIh- stage shown 
>ct, cannot be so tmued.(‘.)) 

(4) Ramachundra v. Pcvii, 12 AI. 485 ( 1889). 

(5) Vithal ITari r. (iovind Vasudeo, 17 B. 
41 (1892) ,‘ it stands on tiie saiui' tooting as 
future mesne prolits, ih. 

(0) Pwarka Nath Biswas r. Pcbeiidra Nath 
Tagore, 33 C. J232 (19U0). 

(7) 8urya Narain Smgh c. Jugendra Narain 
Roy. 20 C. 300 (1892) ; Subliaraya Ravutlia- 
miuda v. Poiinusami Naddar, 21 AI. 304 
(1897); Chaturbhai Karsan v. Uarbhamji, 
20 B. 744 (1895). See in this couuoction 
the distinction drawn in limes Chunder 
•Sircar v. Zahar Patima, IS C. 104 (1890); 
Kali Prosonno v. Pnital), 17 C. W. N. 221 
(1912), and for <*asc where no interest is stipu- 
lated for in a imntgagc bond, see Alakbiil) 
Ali r. Ali Aliincd, 40 C. 514 (A, C.) (1913) 
(none is ns'oveiuhle, for being a cluuL'e in 
the nature of a mortug(g it shoulil have Is'cn 
in writing and registered); following Kutti- 
umma r. Madhava Aleiion, 11 AI. L. .1. ISO 
(1001) ; distinguishing Jmdad Hasain Kliun 
r. Badri Prosad, 20 A. 401 ; Raj wanta Kunwar 
V. Shiam Narain .Singh, 30 A. 220 (1914) ; Ha- 
meswar Koer v. Mahomed Mehdi, 20 C. 39 
(1898); Alaharajaof Bartpur y. Raimi Kanno 
Pei, 23 A. 181 (1900) ; Bakar Sajjad v. 
Udit Narain Singh, 21 A. 301 (1899). 

(8) Jogondra Nath Mookerjee v. Alethana 
Abraham, 0 C. W. N. 709 (1902). Sec other 
cases cited in this. 

(9) Hargoandas Girdharlal v. Mohanbhai. 
Wahasukhabhai. 2 Bom. L. R. 225 (1000) 
See Giriya v. .Saliapatliy, 29 AI. 05 (1905). 
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'J’hc Oourt has also a discretion to award interest after decree. The contract 
beeuim;s jiierj^ed in tin; decree, and the i)laintiff recovers only such interest 
as, accordin;^ to the course and ])ractice of the (h)urt, is allowed on debts for 
which th(^ (‘r<!ditor has the security of its decree. (1) Interest if not given in 
the decree is taken to have been refused, (2) but a ])arty may by his conduct 
be esto|j[)ed from objecting that execution cannot issue for a higher rate than 
that provided in the decrce.(3) If a decrec-li older gives U]) a portion of his 
claim and verbally agrees to reo<dve the remainder by instalments, he does not 
tlnn’chy give up interest to which he is entitled under the decree. (4) The rule 
of (latifidupat exists only so long as the contractual relation of debtor and creditor 
exists, but not when that relation has come to an end by reason of a decree. (5) 
Thus where a decree has lu'cn passed on a mortgage' the rule does not apply 
to the internist af.eruiiig aller the date lixed for rcdcmplion.(G) The rule of 
(hundapat is not applicabhi if it was not a.pplicabh‘. at the time when the d(*.cree 
he.c.ame hiril and binding.(7) Tlie disiu'etionary powers conferred by this 
section may be cKcrcised without reference to the law of datndupat.(^) 

“ In the decree.’’ — Oonrt is not empowered by this section merely 
to (Mubody ill a d(‘cre.<i iiihurst wdiich has l)e(‘u adjudged })ayable in the suit, 
for it is said that- such a reading of the section wmuld make it surplusage, as it 
does not require a rule of pioccduro to enable a Court to decrc(' a reli(d which 
it- has adjudged in its judgment. (0) It has therelore been hold that the t!ourt 
may in the (hicree order ])ayment of interest from the date of the suit^ 
ouwai'ds, although the judgmeiil- awards interest for the period jii'ior to the 
instiliiiioiiof the suit only.(lO) But where a Judge in adjudging a spccilic sum, 
principal and interest, in terms disniiss('-d “ the rest of the claim,” it was hehl 
that as the claim for interest after the institution of the suit Avas part- of “ the 
rest of the claim,” and with it stood dismissed, the Court could not give interes' 
by way of aiiK'ndmcnt of its decree. (11) Where a district Judge gave no interest 
trom the date of the suit, and there was nothing to show that this was an over- 


(1) Bishohsur Nuiiiiali v. Kalcclaumtli 
(SurmaU, II W. K. AT)7i (ISO'.)), tlio consoli- 
dated sum Gears iiitcJt‘sl from and after 
deerta', but tins is not r;ompoitnd inler<*st, 
but interest on a lixed sum declared to bo 
due by the decree, Jo«loonaMi Koy o. Dwarka- 
knalh (’liattorji-e, I \\\ It. lUise. 15 (1864); 
and see Juleshar llai v. Auriit K.ii, 35 A. 
302 (1013). 

(2) See Kallooi.im Baboo r. J)oorganalh 
Taloorkdar, JO \V. K. 1 75 ( 1868). In Madhub 
Lai Khan v. N()yan Cllii>se, 6 V. L. K. 231 
(1880), the decree gave intere.st but did not 
bpoeify the rat(', and the usual t^ouii rate 
was allowed. 

(3) Shoo Golam Lall v. Bain Prasad, 4 
C. L. R. 20 (1870) ; s. c., 5 C. 27. 

( 4 ) Mohammed ISIoiooradar r. I’liriab 
Chunder Singh, 6 tV. 11. Misc 121 (1866). 


(5) In rv. Ifaii Lull Mulhek, 10 C. W. N. 
8S4 (1006). 

(6) Narnia Lai Roy f. Dliirendru Nath 
('hakravarti, 40 ( 1 , 710 (1013); following 
In n Haii ImU Mulliek, atqnu ; not following 
Ram Kaiihyo Andliieary v. (tally Churn 
Dey, 21 C. 840. 

(7) Lall Behary Dutt v. Thaeomoncy 
llassee, 23 V. 800 (1806). 

(8) Dhondshot v. Ravji, 22 B. 86 
(1806). 

(0) Hasan Shah v. Shoo IVasad, 15 A. 121, 
122 (1803). 

(10) Kolai Ram r. Pali Ram, 7 A. 755 
(1885), in which it was ludd that there was 
no varianco between the judgment and 
decree. 

(11) Hasan Shah v. Shoo Prasad, sapm. 
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ight or iiiisUikc on Lis part, the High Court treated the matter as if he Imd witL- 
eld such interest in tlic exercise of his discretion under this section, and tliis view 
ms approved by the Privy Council.(l) 


Costs, 

35. (/) Subject to such conditiom and limitations as miij be 
Costs prescribed^ and to the provisions of auij law for 

the time being in forc(\ the costs of and ineident 
\o all suits shall be in the discretion of the Court, and the Court 
Ml have full power to determine by whom or out of ivhat property 
tnd to what extent such costs are to be paid, and to give all necessary 
'lirections for the purposes aforesauL The fact that the Court 
has no jurisdiction to try the suit shall be no bar to the exercise of 
such powers. 

(.') Where the Coiu’t diieets that any costs shall not iollow [s. 220.| 
the event, the Court shall state its reasons iu writing. 

(3) The Court may give interest on costs at any rate not Is. 222 .! 
exi'eeding six per cenC per a-miuin, and such interest shall be 
added to the costs and shall he recoverable as such. 


Co?ts generally. — Th(‘. present section replaces se«'tbi 218-222 ol the 
last Code. Tlit‘ lirst ('lause is with so-me additions taken Ironi s. 5 of (he. Jiuli- 
ealiirc Act of ISflt), and iu clfect embodies tlie provisions of sects. 218-220 of 
tlyti last (h)dc. As regards the subject of execution, see sce.t. 30 of this Code. 
Sect. 221 lias been transferred to 0. XX. r. 6, where it appears as the thii’d 
clause of that rule. Sect. 222 is incorporated in the third clause of this 
section, the direction as to the payment of costs being paid out of or cliarged 
upon the siibject-inatter of the suit being omitted. The power to order this 
IS contained in tin* first clause of this section. As regaids this, it has hcen 
liehl (hat a mortgagee having had tlie benetit of a partition, and liaving 
accepted and approved of it as part of bis tith‘, was, thoiigli not a party to 
ihc- partition suit, bound by tlu; equities attacliing to the mortgaged jirojierty 
as incidents of the partition, and was therefore liabh* in ri'spect of a propor- 
tiojuite share of the charge for costs created by the order of the Court mad(i 
in that suit uhdei' tliis section" and .such proportionate share of these costs should 
be deducted in priority out of the proceeds of tlie sale of the mortgaged pro- 
[)erty.(2) Under the circumstances stated, the cases decided under the former 
sections arij here given. 

Disposal of costs. — >Sect. 218 of the last Code enacted that “ When 
disposing of any application under this Code, the Court may give to either party 
^the costs of such application, or may reserve the consideration of such costs 


( 1 ) Majuumdar Hiralal v. Deaai Narsiiihal, (2) Khcttcrpal Shtcrutno v. Khelal Kristo, 
37 B. 326 (1013). 21 G. m (1894). 
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for any future stage of the proceedings.” When costs of an interlocutory pro- 
ceeding have been disposed of, the award of general costs of the suit does not 
interfere with that interlocutory order. (1) A Court finally determining a suit 
is bound to decide by wliich of the parties before it the costs shall be borne ; it 
is not at liberty to declare that the costs shall be borne by the unsuccessful 
party in a suit to be hereafter brought.(2) A decree drawn strictly in accordance 
with tlie provisions of sect. 88, of the Transfer of Property Act, directs the costs 
to be recovered out of the mortgaged property. (3) An oinission to award costs 
cannot be considered a mere clerical error, but must be rectified by way of review 
within the prescribed timc.(4) 

Parties paying or receiving costs. — The person who receives the costs 
must, of course, be a party to the suit. As regards the person who may be 
ordered to pay, the general rule in English Courts has been said to b(‘,(5) tluit 
Courts have no ])ower exccx>t over parties to the record, though an excc})tioii 
has been made where the party before the Court is a mere puppet in the hands 
of a stranger to the suit. The Courts here have, in some cases, ordered ]>ersons 
not i)arty to the record to pay costs. (0) But under the last Code only parties 
could be made liable. This appeared from the words, “ any other party lo 
the suit ’’ in sect. 102 of that Code.(7) Where, however, there, lias been a con- 
tempt of Court, as where strangers were the real though hidden plainlifl’s, and 
liad executed a false lease in favour of the nominal plaintiff, who liud bruiigl.l 
the suit on the strength of such false lease, it was held that though the Code 
gave no power, yet that the Higli (lourt, inheriting the powm's of tlie Bupreme 
Courts could order such strangers to pay the costs of the suit. (8) Persons 
interested, on behalf of whom a suit is brought under 0. 1, r. 8 (fonuei’ly sect. 30), 
but not joining or joined as parties, should not lx‘. made to pay costs.(D) Win re 


(1) JiadliciiKiisiul iSmgli v. Kam rttrinc.s- 
\\\iv Singli, t) C:. 71)7 (IH82); 8. (1 10 I. A. 
113. 

(2) Ka.slur Chimdor r. Bungxlicc Budduu, 
23 VV. 11. HI) (ISTX). 

(3) Faiiin.i r. Lalla JVabad, 20 
A. 523 (IHDH), in wliicli a diivcUm in tin; 
dcrrcc was held to Ijc inciviy formal coiu- 
}»liauLO uit li tho Codr and not intciidod 
t o imiUc the costs roeo\ erablc jx;rsomitly from 
the judgment-debtor. As to mortgagor's 
IM'Tsonal liability, see Rutnessur Soin v. 
dusoda, U C. 185 {188(>) ; ref. Damodar Das 
c. Budh Kuar, 10 A. 179 (1888). 

(4) Ram Sahoy Singh r. Rookhoo Singh, 
16 W, R. 414 (1871). Tho Court has refused 
to interfere where the applicant has delayed 
too long : Oodoy Tara v. Syud Jouab, 17 W. 
R. 358 (1872), or the judgment has been 
appealed against and a final decree jiassed 
by tlie Su[)orior Court : Bilas Singh c. Salig 
Ram, S. 1). N. VV. (1801), p. 400. 

(5) Bevis c. Turner, 7 B. 484, 180 (1883) ; 


but as to whether the Supreme Court, who.se 
])ower.s are iulieritod by the High (.louit, 
would have liceii bound by Hayward v. 
CifTord, 4 M. & W. 194, .see judgment of 
Peacock, C.il., in Jointee Chundt'r Sein r. 
Aiiuudo IjhII DobS, 14 W. 11. 1 (1805) {appeuls 
fiom original jurisdiction). 

(0) See east's cited in (loolam Hoosein r. 
Fatmabai, 8 B. 391, at ]>. 392 (1881), though 
in Watson r. Hurgobiiid Sookul, 22 R. 35 
(1874), it was held that persons who, without 
their consent, had been made parties, could 
not be made liable for costs simply bocaust' 
they had encouraged the plaintiff to bring 
the suit and provided him wdth funds. 

(7) Bevis r. Tmner, 7 B. 484, 480 (1883) ; 
Jointee Chunder v. Anwiido Lall Doss, 14 W 
R. 1, A. 0. J. (1865). 

(8) Jointoo Chunder Sein r. Auundo Lall 
Doss, 14 W. R. 1, A. 0. J. (1865). 

(9) Syedur Raj v. Baidya Nath Dob, 1 
C. N, W. 65 (1896). 
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a party is luade defendant witliout cause of action his co-defendant of course 
should not he made to pay his costs, which should he paid hy the plaintiff.(l) 
But the Court, may, in a proper case, order one defendant to pay the costs of 
another defendant. (2) So whore a defendant has colluded witli the plaintiff 
and induced him to brinj; the suit, he may not only he made to pay his co- 
defendant’s costs, hut refused his own.{3) And in a suit brought against several 
parties, some of whom admitted the debt and partnership and others denied 
them, the defendants who disputed the claim were made to pay the costs of 
those who admitted it. (4) 

Beet. 219 of the last Code provided that, “ the judgment shall direct by 
whom the costs of each party are to be paid, whether by himself or by any other 
party to the suit, and whether in whole or in whal. part or proportion.” 

As to the liability of minors, next friends, and guardians ad litem for costs, 
see notes to 0. XXXII. If the Official Assignee dtdends a suit lie is liable, in 
the event of failure, to be ordered to ])ay the plaintiff’s costs in the same way 
as any other defendant, and if the estate be insufficient to ])ay the costs, he will 
have to bear them personally,(r)) As regards executors,(()) administrators, (7) 
trustees, (8) and mortgagees, (9) the English 0. 65, r. ] provides that nothing 
in it shall be held to deprive, any of these persons who has not unreasonably 


(1) Ram ChundtT v. Kisto KamiiuH*, 10 W. 
R. 194 (1868). 

(2) Rudow V, Great Britain, etc., Ahsuv- 
anco Society, 17 G. I). 608 ; Sanderson v. 
Blyth Theatre Co., (1903) 2 K, B. 533. [The 
costs of a succes.sful defendant sui‘d in the 
alternative may bo ordered to bo paid by the 

unsuccessful co-defendant.l As to suits for 

% 

contribution for costs paid under a joint 
decree, see Kisto C»)omar ?>. Anund Moyer, 
7 W. R. 300 (1867). 

(3) Bhyroo Raoot c. Anooroodeb Deo, 
Maish, 608 (1864). 

(4) Juggat Chundor Roy v. Roop Ohand 
Shaw, 6 C. 811 (1881). 

(5) Bevts V. Turner, 7 B. 484 (1883). 

(6) In the goods of Taramoni Dasi, 25 C. 
653 (1898) [executor of will obtained pro- 
bate ; subsequent will ; application by 
another execu)^or]. Dayabhai T^apidas v. 
Daiiiodardas Tapidas, 21 B. 75 (1896) 
[fund liable for costs of obtaining probate]. 
Trustees, executors, and administrators 
are entitled to costs out of estate except 
in cases of vexatious conduct or where by 
neglect or misconduct they have occasioned 
institution of suit : Simpson v. Bathurst, 
6 Ch. A}>p. 193 ; In re Chonnell, 8 C. D. 
492 ; Ex parie Wainwright, 19 C. D. 140. 
In suits for construction of wills, where 
reasonable doubt exists, costs usually come 
out of the estate ; see Kristoromoney v. 


Norondra Krishna, 161 A. 29, 43 (1888), 16 
C. 383 ; 'raraehurn ( hatterjeo v. Suresli 
(hunder Mookorjee, 16J A. 166, 174 (1880) ; 
17 (•. 123 ; not so wlicre the construction of 
the will was not so difficult as to have 
required the assistance of the Court : Kara- 
yani Doss v. Administrator-General, 21 ('. 
683 ( 1 894) ; or where plaintilT sued to oust a 
person from possession of jiroporty, n'sting 
his title upon construction of a will ; J^la 
Ramjewau Lai v. Dal Koer, 24 C. 406, 412 
( 1 897). Where the estate was noi. before the 
t^ourt, an agreement as to costs could not be 
carried out: Malohus v. Broughton, 13 (\ 
193 (1886). 

(7) See last note and Ford v. Clu'storfield, 
21 Boav. 426 [estate or fund administered ; 
costs of all necessary parties first charge] ; 
Sharp V, Lush, 10 C. D. 468 [cost of appear- 
ing in chambers in administration suit] ; as 
to costs of administrator -general, see Amir 
,Tan V. Rivott Carnac, 10 B. 350 (1886). 

(8) See last note but one, anle^ and as to 
right of dissenting trustee tp have bill of 
costs taxed even after payment, see Jijibhoy 
r. Byramji, 18 B. 189 (1893). 

(9) Maqbul Fatima v. I^alta Prasad, 20 A. 
623 (1898); Rutnossur Sein v. Jusoda, 14 
C. 186 (1886) ; Damodar Das v. Budh Kuar, 
10 A. 179 (1888). As to attorney and client 
costs, see Obhoy Cluim Sen v. Dehendronath 
MuIliek,8C. L. R. 437 (1881). 
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inatitutod or carried on or resisted proceedings of any right to costs out of a 
particular estate or fund to which lie would be entitled under the Chancery 
practice. And this will be so here. 

As to costs in matrimonial causes, (1) and in guardianship proceedings, (2) 
see cases cited : as also as to costs and taxation of costs of the Government 
solicitor ; (3) costs in case of excessive bail in salvage actions ; (4) and cases 
of set-off.(r)) 

The Court has refused a witness his costs of ajipearing by counsel(r)) 

Power of Court as to costs. — ^ect. 220 of the last (h)de provided as 
follows : “ (1) The Court shall have full power to give and apportion costs of 
every application and suit in any manner it thinks fit, and the fact that the 
Court has no jurisdiction to try the case is no bar to the exercise of such power : 
Provided that if the Court directs that the costs of any application or suit shall 
not follow the event, the Court shall state its reason in writing. (2) Every order 
relating to costs made under this Code and not forming part of a decree may be 
exec.nted as if it were a decree for money.” 

The discretion to award costs was subject to otlu'r ])rovisions, and was 
thus limited in the case of certain suits instituted in the High (kmrt, but cognizable 
by the Pn^-sidenc.y Small Cause Courts.(7) Where A demanded a particular 
sum as due to him from B, and th<‘ latter tendered a less amount, saying that 
tiiat was all he ow(‘d, it was held in an action brought in the High Court t hat A 
was entitled to full costs, not being under any oliligation to aiuu^pt the less(*r 
sum and sue for the. balance in the Small Cause CourL(8) For sections of the 
Code aflecting the discretion, see 0. XT. r. 3 and 0. XXL r. 72. The power, 
however, given, though a full power, was subject to the control of the Court 
of Appeal. (9) The disc-retion as to the award of co.sts which a Court has is not 
taken away hy t,he fact that, a party to a suit is protected under the provisiems 
of the Judicial Officers Protection Act. (10) 

As regards apportionment, the general rule is that if a jdaintiff recovu’s a 
less amount than he claimed in his plaint, liis costs shouldJx*, apport.ioned 


Mio, 24 a 390 (IKDO); I W. N. 188; 
dissonted from in yonnsuko r. Ookerda, 
21 15. 779 (1897) ; Sabapati Mudaliyar r. 
Narayansvami Mudaliyai-, 1 M. H. C. R. 115 
(1802) [clause 37 of Lcttcu's Patent does not 
give the High tiourt an uncontrolled dis- 
cretion as to costs]. The section has, of 
course, no application where the suit is not 
within the jurisdiction of the S. C. C. t Miitun- 
joy Dutt V. Kameenee Dassee, 1 Ind. Jur. 
N. S. 95 (1867). 

(8) Chuuder Kant Mookerjee r. J udoo Nath 
Khan, 1 C. L. R. 470 ri877). 

(9) Tara Prosunno v, Satish Chandra, 4 
('. W. N. 90 (1896) ; Pratap Chandra v. Kali 
Bhanjan, 4 0. W. N. 600 (1900). 

(10) Qanosh Mahadevv. Narayan Balshet, 
4 Bom. L. R, 109 (1902). 


(1) Fow1c7\Fow1c, 4 (1.260 (1878); Proby 
r. Pr«>by, 5 (J. 357 (1879) [dist. Natal 
Natal, 9 M. 12 (1885)] ; Thomson r. 'rhomson, 

14 C. 580 (1887) ; May hew May hew, 19 P*. 

293 (1894) ; A. v. B., 21 B. 77 (1896). 

(2) In ro Fakaruddin Mahomed Chow- 
dhry, 26 0. 133 (1898). 

(3) Aziinullah Saheb v. Secretary of State, 

15 M. 405 (1892) ; Mahammod Alim Oollah 
V. Secretary of State, 17 M. 162 (1893). 

(4) In the matter of the ship Champion, 
17 C. 84, 114 (1889). 

(6) Notes to 0. VIII. r. 6 and Brijnath Dass 
V. Juggcniath Das, 4 C. 742 (1879) [set-off 
of costs against moi-tgage money] ; and as to 
pi'e-emption suits, seo notes to Rule 130. 

(6) In re Brown & Co., 14 C. 219 (1886). 

(7) See 8. 22 of Act XV. of 1882, amended 
by's. 11 of Act I. of 1895. Ismail Atiff v. 
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according to the aTnount recovered and not to the anin claimed.(l) Costs thus 
follow the result of tlie case unless there arc reasons to the contrary ; so that 
where tlie plaintiff has failed in part and succeeded in part, the costs are appor- 
tioned so as to give each party the costs applicable to tlie matter upon which 
he has succceded.(2) It is, however, not correct to say tliat costs must be 
invariably awarded in proportion to the amount decreed and dismissed. The 
f/ourt has a discretion, and if a })laintifF has an honest claim in wliich lie mainly 
mcceeds lie may be allowed full cost8.(3) As to costs of paiiicular issues, see 
post, “ Follow the event." TJie Court, is given a wide discretion, but that discre- 
tion must be exercis(‘d on legal principles. It is a power to be exercised according 
to law and not according to mere caprice.(4) The law as to the award of costs 
lias been laid down hy Jessel, M.R., in Cooper v. Whittingliam,(r)) in a 
passage which has been cited and adopted by the Madras High Court.(6) 
A.n Appellate Court will not interfere, with an exercise of discrtjtion by the 
ower Court unless it has proceeded upon a manifestly wi'ong ground.(7) 
■>00 post. 


‘'Follow the event. -This means the result of the decision. (8) The 

lecond paragraph of the section indicates that costs must follow the event, 
inless there be good cause to the contrary. If a plaintiff succeeds he is 
)rdinarily entitled to his cnsts.(h) If a defendant succeeds lie is ordinarily 
■ntith'd to his costs. (10) A plaintiff thus cannot get costs against a person 
Lgainst whom he has no cause of action.(ll ) And a Bucc.(‘ssful defendant cannot 
)e made to pay the costs of the plaini.iff.(12) If a party substantially 
ucce(‘ds and proves his case against the defendant lie is entitl(‘d to his costs, 
Ithough he has not got the precise form of relief which he wanted. (13) The 
iiistakes of the opposite party are no reason for departing from the general 
• 


(1) Mudlum Mohun Doss v. (jJokul Doss, ]0 
I. 1. A. .Wa (180(1); Vein Pillai v. Ghese 
fahoiTied, 17 M. 21)3, 200 (1803). 

(2) Taracliand Mookerjci^ r. Ja<loonatli, 
farsh, 70 (IS(U). 

(3) Shoo Dyal I'owarco r. Judoonatli 
owareo, 0 W. R. 01 (1808). (3u tho other 
and, costs have been disallowed to a special 
ppellant who failed on certain points, oven 
lougli the decree was modiiied in appeal, 
[coin Ram v. Ahhruf Ali, 9 W. R. l03 (1868). 

(4) Gridhari Lall Roy v. Sundar Bibi, 
1 . L. R. Sup. Vol. F. B. 406, 407 (1866) ; Sri 
►antuluri v. Surappa Razu, 3 M. H. C. R. 113 
1866). 

(5) 15 Ch. I). 501, 504. 

(0) Kuppuswanii Chetty v. Zamindar of 
Alaharti, 27 M. 341 (1903). 

(7) Parshram v. Dorabji, 2 Bom. L. R. 
>4, 255 (1900). 

(8) See Ann. Pr. 1905, 0. 06, r. 1, p. 943. 
(0) Ghanasham Nilkant v. Moroba Rani- 


chandra, 18 B. 474 (1894). 

(10) Monohur Dass v. Romanauth Law, 3 
C. 473, 481 (1878). So also a person who 
shows that he ims been wrongly made a party, 
Bishen Dayal r. Bank of Upper India, 13 A. 
290, 295 (1890) ; or respondent, Shoo Pershad 
V. Lalljco, S. D. N. W., July, 1863, p. 1. 
Kashornath Soin v. Chunder Monee, 9 W. R. 
288 (1868). Collector of Dacca v, Kamala* 
kant, 2 W. R. 33 (1865) ; Collector of 24 Per- 
gannahs v. Wilkinson, 12 W. R. 444 (1809) ; 
Government v. Sanoola, 3 W. R. 23 (1866) ; 
Shunt Buksh v. Lalla Nund, 11 W. R. 48 
(1869). 

(11) Bunwaroo Lall v. Chowdhry Drup 
Singh, 19 C. 179 (1885). 

(12) Sri Dantuluri v. Surappa Razu, 3 M. 
H. C. R. 113 (1860); Moshingan v. Mozari 
Sajad, 12 C. 271 (1885). 

(13) Ghanaaham Nilkant i\ Moroba Ram- 
ebandra, fiupra. 
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rule of law that a successful party is entitled to liis costs.(l) The word 
“ event ’* may, however, he read distributively, and wliere there are distinct 
causes of action the general costs of the cause follow the judgment, but the 
costs of the |)arti('ular issues should be taxed in favour of the party who has 
succeeded on them. (2) And the same rule is (iominoidy ap])lied in all cases 
where several issues are raised, and the party fails as to some and is successful 
as to others. 

The same general principles apply in the case of appeals, (3) though the 
cost of an appeal may be severable from the general (’osts of the suit.(4) It is 
a gimeral, but not a universal rule, that the discretion of the Ch)urt below as 
to costs is not altered when there is no substantial alteration mad(‘. in the decree 
itself.(r)) The respondent will not be deprived of costs on the dismissal 
of th(‘ a])peal on the ground that the appellant had no previous notice 
of the preliminary objection which has prevailed.(6) In his appeal from the 
Judge's order passed in favour of the plaintiff, and disallowing his owm claim 
for (‘.osts, a defendant unnecessarily made a co-defendant a respondent. As 
this respondent could not l)e injured in any way in the appeal, it was held by 
Sir Barnes Peacock (Mitter, J., dissenting) that although the appeal was dis- 
missed, the co-defendant was not entitled to costs simply because he had been 
present watching the case. (7) When an Appellate Court decrees an a})peal 
and gives costs of its own ('oui*t, the costs of the first Court should be included 
in the decree.(8) A decree for “usual costs and interest” means all (Osts 
whi(h the smicessful party has incurred from the commencement of the 
suit until the date of the final decree with interest at (now) C per cent, from the 
date of the de(;r(ie.(9) A direction in a decree that “th(‘. respondent should 
pay to the appellants the costs incurred by them in the Lower Court ” means 
the costs specified in the decree appealed against as the costs incurred by the 
appellants. (10) Where a decree under which costs have been recoveiMnl is fsct 
aside in ap])eal, an express order is not needed for a nJund of the costs with 
interest. (11) 

The same principles are applied in appeals f,o the Privy Council where 


(1) Bishen Dtiyal v. Rank of IJpjwr Imlia. 
r.l A. 2‘H), 295 (1890). 

(2) Myors r. IJefrios, fi Ex. D. 180; Ellis 
e. l)e Silva, 0 Q. B. J). 621 ; Goutard v. 
Carr, 13 Q. B. D. 598 n. ; Lund e. Campbell, 
14 Q. B. D. 821 ; Hawke n, Breor, ib., 841. 

(3) Sec Mobendro Oliandra v. Ashutosb 
Ganguli, 20 C. 702 (1893) ; ParmanandaB r. 
Vonayekrao, 7 B. 19, 33 (1878) ; Monohur 
Dass V. Romanauth Law, 3 C. 473, 484 (1878) ; 
Ohanasham Nilkant v. Moroba Ramohandra, 
18 B. 474 (1894). In Ramji Morarji v. 
Standard Oil Co., 20 B. 167 (1896), it was 
held that the assignee of a decree who was 
made respondent in an appeal from it, but 
had taken no steps acitively to support it, 
ougld not to be ordei-ed to pay costs. 


(4) Mohondro Ghandra v. Ashutosb Gan- 
guli, Hup'a. 

(6) Parmanandas r, Venayckrao, svpra. 

(6) Imtiaz Bano v. Latafat-un-nissa, 11 A. 
328 (1889). 

(7) Collator of 24 Porgumiahs v. Wilkin- 
son, 12 W. R. 444 (1809). 

(8) Shaikh Mahomed v. Ram Kant Chow- 
dhry, 16 W. R. 200 (1871). 

(9) Broughton v. Porhlad Sein, 19 W. R. 
162 (1873) ; see Madhidiblal Khan v. Noyan- 
ghose, 6 0. L. R. 231 (1880). 

( 10) Ram Chunder Sen v. Durga Nath Roy, 
1 Shorn©, 143. 

(11) Dorab Ally Khan v. Abdul Azeez, 
4 C. 229 (1878) ; Watkins v. Zohoorooddeen, 
I U W. N. cxcvii (1897). 
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the successful appellant is, as a rule, entitled to his cost8.(l) But wheio an 
appeal was affirmed upon wholly different grounds from thost' relied upon by 
the Court below, the dismissal was ordered to be without costs. (2) And where 
a partial alteration was made by the Appellate Court in the decree of the Court 
below, as to the rate of interest awarded, but in other respects the decree was 
affirmed, botli parties were directed to pay their own costs of appeal. (3) No 
coats have been given where tlie parties maintained pleas far in excess of theii* 
respective legal rights ; (4) or where the appellant has failed as to j)art of his 
appeal ; (5) or where the appellant has used forged documents. (0) Costs 
occasioned by tlie introduction of unnecessary and irrevelaiit matter into the 
record have been disallowed. (7) 

A Court may, however, direct that costs shall not follow the event, but 
if it does, it must be for good cause, and its reasons must be stated in wiiting ; 
a provision enacted both to secure a proper exercise of discretion and in order 
that the Court of Appeal may be in a position to control the order. It is not 
possible to define what is good cause. The rule laid down in Cooper t’. 
Whittingham (8) that “ where a plaintiff comes to enforce a legal right, and 
there has been no misconduct on his part, the Court (jannot take away his 
j’ight to costs,'’ has been adopted in tliis country (9) and by the Court of 
Appeal in England. But the same Court has held (10) that misconduct was not 
necessary to constitute good cause for depriving a successful ])laintiff of costs. 
“Everything which increases the litigation and the costs, and which places 
upon the defendant a burden whicli he ought not to bear in the coui’sc of that 
litigation, is perfectly ‘good cause’ for depriving the plaintiff of his 
costs.” (II) The Court may consider not merely the conduct of tlie i)Hrty in 
the actual litigation, but may take into consideration matters which led u]> to 
it, ^12) AVhere a defendant has by his mis-statements, made undej* circum- 
stances imposing an obhgation on him to be truthful, brought litigation on 
himself, and rendered an action against him reasonable, there is good cause 
for depriving him of his costs. (13) If the action is frivolous or vexatious, the 


(J) Kali Ki'ishna Tagore r. tSocrotaiy of 
State, 15 I. A. 186, 194 (1888). 

(2) Ksclier v. Kamala Naicker, 8 M. 1. A. 
170 (1860); 8 c.,3W. R. P. C. 33. 

(3) Mirt unjoy Chuckorbutty v, Cochrane, 
10 M. I. A. 229 (1865). 

(4) Ramcoornar Ghose v. Kali Krishna 
Tagore, 13 I. A. 116, 122 (1886) ; s. c., 14 C. 
99. 

(5) Maharani Rajroop Koer v. Syed Abul 
Hossoin, 7 I. A. 240, 249 (1880) ; s. c., 6 C. 
394. 

(C) Coomari Rodeshwar v. Manroop Koer, 
13 1. A. 20, 21 (1885) ; similarly a respondent 
guilty of fraud got no costs : Bhubaneswori 
Debi c. Nilkomul Lahiri, 12 I. A. 137, 141 
(1885) ; fl. c., 12 C. 18. 

(7) Bishenmun Singh v. J^and Mortgage 
Bank, 12 I. A. 7 (1884); s. c., 11 C. 244; 


Rajah of Pittapur v. Rajali Row Buchi, 12 
I. A. 16, 22 (1884). 

(8) 15 C. 1). 501. 

(9) Kuppuswami Chetty v. Zamindar of 
Kalahasti, 27 M. 341, 342 (1903), where the 
passage, which explains the meaning of mis- 
conduct, will bo found cited. 

(10) Forster v. Farquhar, 1893, 1 Q. B. 
564. 

(11) Huxley v. West London Extension 
Ry. Co., 14 App. Gas. 32, jjcr Halsbuiy, 
L.C. See also judgment of Lord Watson at 
p. 33. 

(12) Per Lord Russell, G.J., Bostock v. 
Ramsay Urban District Council, 1900, 1 Q. B. 
360; 1900, 2 Q. B. 616. 

(13) Per Fry, L.J., Butcliffo -j. Smith, 2 
Times R. 881. 
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plaintiff may be deprived of costfl.(l) If the Court tliiiiks that the suit in 
a vexatious one and that no real damage has been sustained, it may give 
nominal damages to the plaintiff and award costs to the defendant, as in 
substance in sucli a case the defendant succeeds. (2) Costs have been dis- 
allowed wliere a party acted witli malice and malevolence, (3) as distinguished 
from m(;re hardness, in exercising a civil right, (4) and where the defence was 
found to be false and unscrupulous. (5) A party lias been refused costs wiieie 
he induced plaintiff to sue him; (6) or did not raise the plea of jurisdiction 
on which lie succeeded until special appeal.{7) It has been held that the fact 
that a defendant has, previously to a suit being filed, admitted that the 
money sued for was due was not a ground for depriving plaintiff of his 
coats. (8) This would be so if, though making an admission, a defendant 
was unwilling or refused to pay. But if not so, alitefy for the ( 'Ourt may deprive 
a plaintiff of costs where his suit is needlessly launched.(9) See also 
cases cited ainie in connection with appeals to the Courts of this counf/ry, or 
the Privy Council. It is not possible to formulate any precise rules. As has 
been well said, “ We can get no nearer to a perfect test then the enquiry whether 
it would be more fair as between the parties that some (exception should 
be made in the special instance to the rule that the costs should follow 
upon success.” (10) 

Separate Costs. — Where the interests of the parties arc s(‘])arate and 
distinct and they have different defences, scpaiate costs should be allowed to 
each (11), as where the defendants are zemimlar and 'palnidm\ whosev defences 
were not necessarily identical ; (12) or where, in a suit to recover possession of 
land, one of the defendants pleaded successfully that ho had nothing to do 
with the land, and the otlnn* defendants claimed title, and also succeeded in tlum* 


(1) Maegregor v. Clay, 4 Tunes li. 715. 

(2) Futook Paroooe v. Mohciidor Natli 
Mozoomdar, 1 C. 385-388 (1876). in England 
the fact that only a farthing's damages is 
given, though not conclusive, is jtrirnd jade 
good cause ; Moore v. (fill, 4 Times Rop. 738 ; 
Myers v. Financial Nows, 5 Times Rep. 42 ; 
O’Connor r. Star Newspaper, 08 L. T. 140. 
Similarly as to smallness of damage and 
I'ooovory of small sum upon a large claim. 
Wood d?. Cox, 5 ’rimes R. 272 ; Forster v. 
Farquhar (1893), 1 Q. B. 504. In Mt. Bibec 
Moseehun v. Mt. Bilwo Munoorun, 24 W. R. 
09 (1879), a plaintiff who seourt'd nominal 
damages was given his costs. 

(3) Kaloo Pershad v. Rain Pershad, 18 
W. R. 14 (1872), sed qu. the defendant having 
been found entitled to do what he did. 

(4) Muddun t\ Alo^xiodeen, S. D. N. W. 
1801, p, 569, cited in O’Kinealy, C. P. C. 
notes to s. 220. 

(5) Ram Gopal l\ Bhoobun Muhun, Cory- 
ton, 120 (1804-5). 


(0) Bhugwan Loss v. Syed Akhar, 1 Ind. 
Jur. N. S. 390 (1807). 

(7) Noheen Kishon r. Shib Persliad, 7 W. 
R. 490 (1807). 

(8) Kuppuswami Che tty v. Zamindar of 
Kalahasti, 27 M. 341 (1903). 

(9) Parshram v. Horabji, 2 Bom. L. R. 254, 
2.50 (1900), whore without contest a plaintiff 
obtained a declaratory decree, but was 
ordered to pay the defendant’s costs, 

(10) Pef ]5owcn, L. J., iniForster v. Far- 
quhar (1893), 1 Q. B. 509. 

(11) As apiH^ars to have k'en the case in 
KoneUa Koor v. Behari Patuck, 12 W. R. 70 
(1869) ; and see Chooneo T^al v. Gopal 
Ghunder, S. 1). N. W. (J,859), p. 1, whore the 
deftindants represented separate interests 
and lived so far from each other that it 
could not be expected that they should 
employ the same pleader. 

(12) Gobindnath Roy Bahadoor v. Luch- 
mec Koomaroo, 11 W. R. 30 (1809). 
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lefence ; (1) or where the defendants were charged with falsely misappro- 
priating property and some of them might have failed in their defence and 
others 8ucceeded.(2) But where the interests of the defendants are the same, 
as is ordinarily the case with joint holders ; (3) or several representatives of the 
iame original mortgagees ; (4) or persons are sued for damages on a cause of 
action common to all ; (5) in short, where the defences are common and identical 
and not separate, or fi*om any cause defendants file separate defences unneces- 
5arily,(6) only one set of costs should be awarded. 

Calculation of Costs. — In the Higli Courts, rules exist undci’ which 
there is a regular scale of costs, and the parties* costs are taxed according to 
this scale. Pleaders’ fees must also be calculated according to the rules govern- 
ng them. (7) The scale on whicli c.osts should be awarded to a defendant 
lepends on what tlie plaintiti claims against him ; (8) and so where in a suit 
[or ])artition two widows wlio had a claim for maintenance only were made 
parties, their pleaders were held entitled to percentage only on the amount 
■laimcd by them for maintenance.(9) When a suit contains several distinct 
•laims against separate defendants, the amount of costs to ])e allowed to each 
lc})ends on the claims against hiiu.(l()) Where co-sharers were made defendants 
n order to plaintiff o1)taining a complete decree, the plaintiff must, it was held, 
lay costs sufficient to cover expenses of appearance.(U) As against his own 
dients, in the absence of any rule or express agreement, a ] deader is only entitled 
)o reasonable remuneration for his work and labour.(12) Costs in an applica- 
iion for#revocation of probaiij have been assessed as in a miscellaneous pro- 
ieeding.(13) Tfie costs whicli a defeated plaintiff shouhl be required to pay 
ire those necessarily incurred by the successful ])arty in the defence in the suit. 
Josts cannot be deemed necessary if by reasonable diligence on the part of the 
iefendant or his (deader the expenditure of them could he avoided. (14) Among 
terns which have been allowed are salary of accountant, (15) exjienscs in 


(J) liiiin Ohundcr (Jossain r, Alutty Lall 
liagclioe, 11 W. 11. Jy (1869). 

(2) Nilkaiith Surmah v. Sooscla Uebia, 6 
W. R. 324 (1800). 

(3) llriudabun Chundor v. Ram Cooiiiar 
Uhowdhry, I W. H. 139 (1804). 

(1) tShah Alakhun LaU v. Srcc KisMrn 
Mngh, 12 Al. J. A. Jf)?, 201 (1808^ 

(5) Kascc Nauth Roy c. Hullodhur Roy, 2 
W. R. GO (1864). 

(6) Francisco do A.s.si.s v. Anjos, 17 W. R. 
L88 (1872) ; Juggu Lall v. Bohai-oc Lall, S. 1>. 
M. W., 1859, p. 349. Bhup 8ing v. Zaiii-ul- 
4bdin, 9 A. 205 at ]i. 210 (1886). 

(7) Aiilirtonath Jha v. Roglioonatli 
t’ershad, 6 W. N. Misc. 35 (1866) [irres^KJctivo 
)f any private arrangement between pleader 
md client.] 

(8) Kashcenath Scin e. Chundor Alouco, 
) VV. R. 288 (1868). 


(9) Rauichandra Rarsharam v. lihagabai, 
21 B. 42 (1895). 

(10) Rajah Roodur Naraiii v. Coomar 
Narain Patnaik, 13 W. R. 320 (1870). 

(11) Ramputty Kooer v. Kahie (diurn 
Singh, J4 W. R. 94 (1870). 

(12) Alt. Amocroonissa v. Chapman, 6 W. 
R. 108 (1806) [pleader employed by several 
defendants in same interest not entitled to 
separate fee fi’om each]. 

(13) Pratap Chandra Sbaha v. Kali 
Bhanjan Shaba, 4 C. W. N. (MX) (1900); 
Garabiiii Dasi v, Prata]> Chandra Shaba, 
4 C. W. N. 602 (1900). 

(14) Seota Patta v. Suryudamma, 18 M. 
1 28 (1894) ; so it was hold that plaintiff should 
not be saddled with the costs of three pleaders 
if two were sufficient, Sukcena Bibee v. Usud 
Ah. S. U N. W., 1861, p. 338. 

(15) Alacnair v. Hogg, 2 Hyde 89 (1864). 
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property when suit is dismissed, (1) 


Execution for Costs.— The portion of sect. 220 as relating to execution 
m omitted. Sec now sect. 36. If the order for costs forms part of a decree, 
such decree IS executed in the ordinary way. "Where, in a partition suit, the 
p amtitt, after decree, took no steps, but the estate was partitioned at the 
instance of onesif the defendants, it was held that he must first obtain an 
order for painnent, and if payment be not obtained then apply for excou- 
'ion.(.() If the order does not form part of the decree it may bo executed 
us ij « were a decree for the payment of money. But such an order is not a 
uecrec^4) A mamlatdar has the same power to levy costs decreed by the 
igh Court as he lias regarding costs decreed in his own court.(5) No separate 
suit lies for the recovery of costs awardable under the Code, a remedy 
111 execution being given.(6) But where a Court is not entitled to order 
costs and costs arc incurred, they may be made the subject of considera- 
tion in a subsequent suit.(7) If it can order costs and docs not do so, no 
sepauite suit will lie.(8) An objection as to costs is a matter which should 
>c raised in tim shape of an application to amend or review the original 
decree, and failing that, by way of regular ap,.cal against the decree, but no 
0 ijcctioii can be raised in execution of it.(!)) A summary remedy for payment 
of costs against liis client has been given to solicitors, but they cannot under 
lie rule of Court so giving it enforce payment against the' client’s repre- 

Set-off of costs.- -0. XX. r. 6 enacts that: "The Court muy direct 
tlmt the costs paycAlc to one party hy the other shall he set-off against the sum 'which 
'is admitted or found to he due from Hw. former to the latter.” This rule, which 
IS a re-enactment of sect. 221 ol the last Code, is one of those, sections 
111 which the general equitable jirinciplc of set-off is recognized. See notes 
to U. Mil. r. 6, post. A mortgagor is entitled to set off or deduct the 
ainount of costs payable to him under the decree against or from the mortgage 
ilebt payable by him,(ll) The section has been applied by analm-v to the 


(1) Sewa Ram v. Tandy, S. D. N. W. 1856 
p. 514. 

(2) Madhub Cliundcr v. Ram Lochun, 14 
W. R. 143 (1870). It does not, however, 
appear why the plaintiff was required to pay 
this amount in. 

(3) Brojo Lall Son v. Mohondro Nath Sen, 
18 0. 199 (1891). 

(4) Shanks v. Secretary of State, 12 M 120, 
122 (1889) ; Rama Kisoor Dossji v. Suranga 
Charlu, 21 M. 421 (1898). 

(5) Nomava i\ Devandrappa, 16 B. 238 
(1891). 

(6) Maliram Das v. Ajudhia, 8 A. 452, 401 
(1886), and eases there cited. As to limita- 
tions in the case of an order for costs, see 
Hurbunslall tt. Shoo Naraiu, 21 W. R. 391 


(1874). 

(7) Ib., and see Venkata Vigaya v. Tim- 
mayya Pantulu, 22 M. 3J4 (1898). [Suit to 
recover money advanced to guardian ad litem 
for costs.] 

(8) Referred case, 3 M. jft. C, R. 341 
(1867). 

(9) Hureenath Banerjee r. Doybo (bl un der 
Banncrjee, 5 W. R. Mist*. 4 (1866). 

(10) Assur Pm’shotam i>. Ruttonbai, 16 B. 
152 (1891) ; the order may be executed under 
the execution provisions of the Code : In re 
Premji Trikumdas, 17 B. 514 (1892). As to 
solicitor’s lien for costs, see Devkabai f. 
Jefferson, 10 B. 248 (1886). 

(11) Sidu r. Bali, 17 B. 32 (1892). 
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deduction of costs from the purcliase-mouey in pre-emption suit8.(l) A set- 
off cannot be allowed for costs not actually awarded, and a decree which is 
incapable of being enforced cannot be set off against a decree which is alive.(2) 

Interest on costs. — Interest cannot be allowed on costs where the decree 
itself is silent on the point, unless submission is made by the parties to the 
discretion of the Court. (3) The view once taken that sect. 222 and sect. 209 of 
the last Code did not affect the special provisions as to allowance of interest 
in the Transfer of Property Act (4) has been dissented fi-om and overruled. (5). 

Appeal as to costs. — It was proposed to enact in sect. 90, jpost, that : 
“ No appeal shall lie on a mailer of costs only tvlu te hy law sveh costs arc left to 
the discretion of the Court, except hy leave of the Appellate Court, obtained on an 
application accompanied hy a memorandum, of appeal'' As, however, objection 
was taken, the clause has been omitted, with the result that the matter is still 
regulated by the previous case-law. Under the Code of 1859 it was held 
that a regular appeal would lie on a mere question of costs, although as the 
lower Court had a discretion in the matter, any interfercncM' with its order 
ought also to be ex('rcised with discretion. Though, however, an impro}»cr 
exercise of discretion might bo matter of regular appeal, no special a])peal 
would lie unless the award of costs was contrary to law. (6) A similar rule 
was laid down (7) under the Code of 1877. Under the last Code first appeals 
were given not merely from decrees but also from any part of the decrees, (8) 


(1) Ishri V. Gopal Sanui, 0 A. 35 J (1884) ; 
800 notes to Rule* 130. 

(2) Huro Pcrsha<l v. Foolkishore, IG 

R. 308 (1871). [As wlioro ‘(m regard to the 
first point) a decree of flio High Court ga\c 
successful ap]K*Uaii(' costs (»f that Couit 
and of tho lowin’ Appellate Court , hut ojnitted 
to awai’d the costs of the first Court.] 

(3) Bhoza Kughhui v. Bhoza llaj, 3 A. il. 
C. K. 311) (1871); Forester v. Secretary of 
State, 11 A. 137 (1877) ; s. c., 3 C. IGl. 

(4) Amolak Rani r. Lachini Narain, If) A. 
175 (189G). 

(5) Achalabala Bux v. Surendro Nath Hey, 
24 C. 7G0 (1897) ; Subbaraya v. Ponnusami, 
21 M. 364 (1897) ; Maharajah of Bhartpur r. 
Rani Kanno,^3 A. 181, 191 (J9P0) P. C. 

(G) Gridhari Lai Roy v. Sundar Bibi, 
B. L. R. Sup., vol. F. B. 49G (18GG) [for 
earlier cases, see Houcett th Wise, 1 W. R. 
322 (1864 ) ; Collector of Dacca v. Kamala- 
kant, 2 W. R. 33, 34 (1860); Choonee Lai 
V. Patroo, 6 W. R. 19 (1866)]; Putoek 
Parooco v. Mohonder Nath Mozoomdar, 1 C. 
386, 387 (1876) ; Desaji Lakhmaji v. Bhava* 
nidas Narotamdas, 8 B. H. C. R. 100 (1871) ; 
A. C. J. So tho P. C. refused to interfere 
on a matter of discretion. Mt. Koemeo r, 
Luchman Has, 5 W. R. P. C. 59 (1837). In 


Sri Hantuluri v. Surappa Razu, 3 M. H. C. R. 
113 (1866), ilio Court interfered in second 
apiKial as a question of principle was in vol veil, 
as tho lower Court made a defendant pay 
costs to a plaintiff whose suit was dismissed 
fur want of cause of action. In tSiiunt Buksh 

V. Lalla Nund, 11 VV. R. 48 (1864), tho Court 
interfered as a jh-tsoii, unnecessarily made a 
jiorty, had been deprived of his costs ; and 
in Ram Chunder Gossain v. Mutty Lall 
Bagcliec, 11 W. R. 19 (1860), where tho lower 
Coui’t disallowed separate costs to the 
defendants. As to (;arly cases on second 
apjieals, boo Khoda Bux v. Mowla Bux, 14 

W. R. 255, 766 (1870); Ooma Churn v. 
Girish, 25 W. R. 22 (1876); Achumbit v. 
Kanhaya Lai, 7 W. R. 208 (1867) ; Beer 
Pershad v. Hoorga Porshad, W. R. 215 
(1864); Amir Saheb v. Jamshedji, 4 Bom. 
H. C. R. A. C. J. 941 (1867); Mt. Bibeo 
Moseehun v. Mt. Bibeo Munoorun, 25 W. R. 
69. 

(7) Balkissen Has v. Lutebmeeput Singh, 
8 C. 91, at p. 04 (1881). 

(8) Therefore, that part which relates to 
costs is appealable if tho decree is appealable. 
Sec Vasudev v. Bhavan, 16 B. 241 (1891) ; 
Balkissen Has t?. Lutohmooput Singh, 8 C. 91, 
94 (1881). 
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and necessarily tlicrefore against the part of tlie decree awarding costs. But 
Buch an award was then, as before, a matter of discretion, and the Court of 
Appeal w'ould generally only interfere where a matter of principle was 
involved, (1) whether in fii’st appeal from a decree (2) or order, (3) or in second 
appeal. (4) The Court has also held its interference justifiable in first appeal 
where, though strictly speaking no question of principle is involved, there 
has either been Hiisapprehension as to facts or no real exercise of discretion 
at all. (5) 

The Bombay High Court, (6) citing certain English decisions, has held 
that the principle to be deduced from them is that Appeal Courts should interfere 
with the exercise of discretion by the lower Courts as to costs when there has 
been any violation of any established principlc,(7) misapprehension of facts, (8) 
or where there has been no real exercise of discretion at all. (9) These principles 
will be of general application in first appeals and appeals from orders. In the 
case of second ap])cals it must be shown that the order complained of comes 
within the provisions of sect. 100. 


(1) Socrotary of Ktatc v. Maijuiii lloasem 
Khan, 11 0. 359 (1885); Arairul Hossain v, 
Khairuunessa, 28 C. 667 (1901) ; Moshingaii 
V. Mozari Sayad, 12 C. 271 (1885) [whore 
successful defendant was ordoR'd to i»ay 
jdaintitf’s costs] ; Bunwari Lall v. Chowdliry 
Druj) Nath Singh, 12 C. 179 (1885) [where 
the ])laiutiff had no cause of action against 
ap|)ellant, and sought no relief against him, 
and therefore could not receive costs] ; 
Kanchordas Vitlialclas e. Bai Kasi, IG B. G7G, 
682 (1892); Kuslial Sadashiv v. Puuain- 
chand Jusrupji, 22 B. 164 (1897); Bishen 
Dayal v. Bank of Upi)er India, 13 A. 290, 
2!)5 (1899) [where a successful })arty was with- 
()ut cause doprivi'd of his costs] ; Parshram 
i\ Dorabji, 2 Boni. L. Jl. 251, 255 (1900) ; 
Pratap Chandia v. Kali Bhanjan, 4 (J. W. N. 
600 (1900) [costs wh('ther allowable as for 
suit or niLseellaneous proceeding] ; in 3’ara 
Prosunno v. Satish Chandra, 4 C. W. N. 90 
(1896), the question does not ai)pear to have 
been one of principle but of the propriety of 
the order ; see Karaat v. Kamat, 8 B. 369 
(1884). 

(2) Secretajy of ytate v. Marjiuu Hossein 
Khan, sujira, 

(3) Mosliingau v. l\Iozari Sayad, svpra ; 
that is apiK>alablo orders, an apjjoal lying 
from that part of the order relating to costs ; 
Balkissen Das n. Luchraoeput Singh, 8 C. 91 
(1881) ; but where no appeal lay from the 
order, there was no appeal as to the direction 
as to costs which was ancillary to it ; Kama- 
kissoor Dossji v, Sriranga Charlu, 21 M. 421 


(1898). The Court can hear an api)cal as to 
costs although timt portion of the apjx)al not 
relating to costs has been abandoned at the 
hearing : Vasudev Ramchandi’a Bhavan 
Sivraj, 16 B. 241 (1801). 

(4) Bunwari Lall v. Ohnwrlhry Drup Nath 

Singh, supra. ^ 

(5) llaneliordas Mthaldas v. Bai Kasi, 16 
B. 676 at p. 682 (1892), foil. Kushal Sadashiv 
V. Punamehand Jusrupji, 22 B. 104 (1807) ; 
Parshram v. Dorabji, 2 Bom. L. R. 254, 2C‘5 
(1901)). 

(6) Raiichordas Vithaldas r. Bai Kasi, 16 
B. 076 at p. 682 (1902), foU. Kushal Sadasliiv 
V. Punamehand Jusrupji, 22 B. 164 (1897). 

(7) The English cases are numerous, see 
Morgan and Wurtzburg’s Costs, 206. Ann. 
Praotieo, Notes, 0. 65, r. 1, p. 963, vol. ii. 
]). 467 ; Parshram v. Dorabji, 2 Bom, L. R, 
254, 255 (1900). 

(8) In re Gilbert, 28 C. 1). 549 ; Robertson 
V. RobtiiTson, 6 P. D. 119; Parshi’am v. 
Dorabji, 2 iBom. L. R. 264, 2^'5 (1900). 

(9) As where costs have been awarded 
arbitrarily : Daulat Ram v. Durga Prasad, 15 
A. 333 (1893). Though the Court will a.s8umo 
that the Judge has exercised his discretion, 
unless satisfied that ho J^as not done so : Bow 
V. Bew (1899), 2 Ch. 467, foil, in Parshram v. 
Dorabji, 2 Bom. L. R. 254, 260 (1900) ; lie 
Hunt, W. N. (1901) 144 0. A. ; Civil Service, 
etc.. Society v. G. S. Navigation Co., (1903) 
2 K. B. 766, whore the Judge decided on 
grounds not ojmju to him ; see Ann. Pr. ii. 
p. 467. 
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General. 

36. Thf 'provisio'iifi of this Code relaliny lo the execution of 

, , , decrees shall, so far as they are applicable, be 

Application to oidais. 7 j . 7 ^ .1 n 

deemed to apply to the execution of orders. 

Orders. — Tliis s(‘(ti()n ri'placcs and supersedes the first ])avagru.pJi of 
sect. G19 of tli(‘ last CVxle, llie second ]»aragi'ai)h ])eing incorporated in the next 
sc'c.tion. By virtue of sect. 047 (now 141) and sect. 041) of tlie Code of 1882, 
Jt wasiiiild that an order obtained from a Judge in Cliainbers by an attorney 
against liis client for payment of costs might be executed under Chapter XIX. 
of tlie Code of 1882, coriesponding with tlie present Bart.(l) By virtue of 
sect. 049 of the last Code, execution might have been had of a judgment entered 
up under sect. 80 of the Insolvent Act.(2) 

Execution.- —Execution is the enforcement by process of Court of its 
decrees and orders. The words “ execution of decrees at the head of the 
Chapter in the last Code was held to mean the enforcement of the decrees of 
Courts by process of execution only, viz. the different kind of execution dealt 
with in the Chapter for compelling the judgment-debtor to obey the order of 
the Court. (3) Process in execution must always be granted by the direct act 
of the Court itself. And as })arties cannot invoke the process de now cither 
by agreement or by their conduct, so neither can they extend the relief which 
the Court has chosen to award. (4) Frimd facie it is the right of every litigant 
to call on tl¥e Courts to take sucJi action as may be requisite to secure tlie execu- 
tion of a decree containing a direction in his favour, and the Court of execution 
cannot impose terms which are not in the decree. (5) Procedure in execution 


( 1 ) 111 re. Promji Trikumda.s, 17 J3, 014 
(1893). 

( 2 ) In re Bhagwandas Ilurjivan, H B. 511 
(1884). 

(3) Sreonath Roy v. Radhanath Mookerjee, 
9 C. 773, 776 (1882) [as regards the question 
decided, an order dirceting an account is now 
a decree. See s. 2, ante]. 


(4) Rekowric Singh c. Rijoynath Chatter- 
jee, 13 W. R. 11 (1870). As to decrees 
incapable of execution, sec Sri Krishna Tata 
t\ Singara Chanar, 4 M. 219 (1881) ; Rama- 
nagra Singh v. Rainy ad Singh, 6 C. L. It. 176 
(1879). 

(5) Nawab Mir Sadrudiu v. Nawab 
Nurudin, 29 Ji. 79 (1904). 
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ought not to be conducted in a slipshod and slovenly fashion, as if it were an 
unimportant branch of the work they have to do in the administration of justice, 
but it ought to be conducted with as much care as the procedure in 
suits because of the difficulties which so frequently arise. The Courts arc 
bound to look to the Code for the procedure they should follow in these execution 
])roccedings.(l) 

“ Provisions of this Code.” — This Part, together with 0. XXL, replaces 
Chapter XIX. of the Code of 1882. The provisions relating to execution have 
1 ) 0(01 divided into two portions, viz. those contained in the present Part, and 
those contained in the Ilul(5S of 0. XXI., which must be read with it. These 
Kules refer to minor points of procedure. The arrangement and numbering 
of this Part has been very materially altered, and sections appearing in it have 
been taken from other portions of the old Code. Further, the sections of the 
Code reproduced have been added to, and made the subject of important amend- 
ments, which, for the most part, embody or have been suggested by ])rcvious 
case law. A considerable number of the sections or portions of tlie sections are 
entirely new. 

The general scheme of the Part is as follows : — 

Firstly, the Code is declared applicable to decrees and orders, and a defini- 
tion given of the term “ Court which passed the decree (sects. 36, 37) [transfers 
of decrees to the Collectors for execution are dealt with in sects. 68-72 and the 
'i'liird Schedule]. Then follow provisions relating to the Courts by which decrees 
may be executed, and the jurisdiction of such Courts (sects. 38-46) ; thirdly, 
the questions to be determined by those Courts (sect. 47, formerly 244) ; fourthly, 
the limit of time for execution (sect. 48) ; fifthly and sixthly, transferees, legal 
representatives, and procedure in execution respectively (sects. 49-54) ; seventhly, 
the mode of execution, whether by arrest, attachment, or sale (sects. 55-72) ; 
eighthly, payment and distribution of assets (sect. 75) ; and lastly, the resistance 
to execution (sect. 74). Other provisions concerning these matters are contained 
in the 103 rules of 0. XXL 

The main alterations to be noted in the sections are as follows : the intro- 
duction of precepts (sect. 46), and of sects. 53, 61, and amendments of sect. 244 
(now sect. 47), and of the sections corresponding with sects. 51, 55 (1) (2). 62, 
64, 73. As regards sects. 68 el seq., dealing with execution by Collectors, the 
provisions, as they deal with a special matter, and are not of general application, 
have been placed in the Third Schedule. 

The alterations in the rules are cited under 0. XXL 

The chief omissions in the sections are of clauses (a) and {h) of the former 
sect. 244 (see notes to sect. 47) and of sect. 288 of the last Code, which 
it was considered might be omitted, having regard to the provisions 
of Act XVIII. of 1850. Sect. 257 a of the last Code has also been omitted. 
It was first enacted by Act XII. of 1879, with a view to ’protect the interests 
of judgment-debtors against undue pressure by decree-holders. The Select 
Committee stated that the section had given rise to conflicting decisions, and, 
as interpreted by the majority of the High Courts, was found in practice to 
be of little service to judgment-debtors. Moreover, sect. 16 of the Indian 

(1) Thakur Pershad v. Sheikh Fakir-uUah, 22 1. A. 44 at pp. 45, 46 (1894). 
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Contract Act, as amended, was considered to afford adequate protertion where 
it is required. As, however, the section remains in force until the coming 
into operation of the present Code, and some cases decided under it have a 
relation to sect. 258 (now 0. XXI. r. 2), the following notes on the section 
are given. 

Object of section 257A of last Code, now omitted. — The Legislature 
considered that the powder of executing a decree placed the liolder of it in a 
position to exercise undue pressure over the judgment- debtor and enabled him 
to obtain terms too favourable to himself from the latter, whose interests needed 
protection at the hands of the Court which passed the decree. (1) The object 
is to avoid inconvenience and delay in executing the decree and its being held 
in ierrorem over the debtor, and to afford pi’otcction against unfair arrangements, 
which protection is insured by the necessity for sanction.(2) 

‘^The Court.” — It was held under Ihe last Code that the Court to which 
a decree had been transferred for execution could not pass an order under tliis 
section and that sanction could be given only b)^ the Couii which passed the 
decree. (.‘5) 

“Shall be void.”'- -Under the last Code an agreement of the nature 
slated was declared to be void, and a^estion arose wiiether it was void in foio 
and for all purposes or for the purposes of execution proceedings only, and was 
enforceable by a fresh suit. (4) It is not easy to reconcile all the decisions on 
the point. Th(u*e is no absolute prohibition against such an agreement. The 
S(‘ction* however, forbids the enforcement of an agi’cement entered into in 
contravention of the section, while a decree is subsisting and enforceable. If 
that be so, then the decree must be enforced by execution and not by separate 
suit, and in such execution an unsanctioned agreement will not be recognized. 
If, however, an agreement is such that it adjusts and puts an end to the decree, 
which thus ceases to be enforceable, no question of or in execution 
arises, and the substituted agreement may be. made the subject of a fresh 
suit. (.5) 

“Every agreement,” — The agreement referred to to give time is an 
agreement to pay the judgment-debt with a stipulation that it shall not be 

(1) Hccra Ncma v. Postonji, 22 B. 693, (4) I^lji Singli v. Gaya Singh, 26 A. 317, 

697, 698 (1898). Sec* as to this and sect. 320 (1903), and case there cited; Venkata 
253, now 0. XXT. r, 2, G. C. Whitworth’s Subramania Ayyar ?>. Koran Kannan Ahmed, 
“ Decrees in Bar of Contracts.” 26 M. 19, 26 (1902); Gopalsahu v. Brij 

(2) Bank (£ Bengal v. Vyabhoy Gangjii, Kishoro Pershad, 32 917 (1901). 

16 B. 618, 625 (1891), whore it was also held (6) See cases cited in last note. In Govind 
that an nnsanctionod agreement could bo Krishna u. Sakhararn, 28 B. 383 (1904), these 
enforced where it formed part of the con- cases were not referred to. In Venkata 
sidcration of a bond and had been enjoyed Subramani* Ayyar v. Koran Kannan Ahmed, 
by the obligee : Govind v, Sakhararn, 28 B. 26 M. 19 (1902), at p. 26 it was pointed out 
383, 391 (1904) ; Venkata Subramania Ayyar that in Hukum Chand Aswal r. Taharunnissa 
V. Koran Kannan Ahmed, 26 M. 19, 24, 26 Bibi, 16 C. 504 (1889), there was no agroe- 
(1902). • ment by the judgment-creditor to surrender 

(3) Gandharaj Singh v. Sheodarshan his rights under the decree, and that being so, 

Singh, 12 A. 671 (1890) ; Paramananda Das the case was, upon the principles above 
V, Mahabur Dossji, 20 M. 378 (1896). stated, wrongly decided. 
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payable at the time when under the decree it became payable. An agreement 
to give time for the satisfaction of a judgment implies ex vi termini tliat there 
has been no actual satisfaction but merely a stipulation for future satisfaction. 
Therefore an agreement under which there is an actual and present satisfac- 
tion of the judgirient replacing it and putting an end to the decree is not within 
tlie sec.tion. In other words, the agreement to which the section relates 
is one which suspends and does not destroy the rights of execution 
consetpnmt on the decree.(l) The last clause presupposes the existence of 
a judgment-debt, for the sum paid cannot be apjdied in satisfaction unless 
there is a subsisting judgment io which it can be applied. Where the 
judgment-debt is extinguished in whole or in part by the substitution for it 
of a contract, such a contract cannot be regarded as an agreement to give time 
for tlie satisfaction of a judgment-debt, since the latter, to the extent to which 
it lias been extinguished, is no longer in existence. The agreement in such a 
case is only an adjustment of the decree under 0. XXL r. 2, which, if not certified, 
will not jirevent execution. (2) An agreement may be good in one part and bad 
as regards another, (3) and what is valid will be upheld, provided that the stipula- 
tions arc not part and parcel of one and the same agreement and can be B(‘])arated 
one from the ot]i(‘r.(4) The section did not apply to agreements by persons 
who are not parties to the suit in wikicli the original deiu-ee was made. (3) 
Persons who have nothing to do with a^ccree cannot fall within the mischief 
struck at by the section. Hut the same consideration cannot apply 
where a person is substantially bound by the decree though not J)To 
forma a party to it.(()) It was held Idiat an agreement was none the Lss void 
luM'ause one of the parties to it, who was the legal representative of one of the 
judgment-debtors, had not been one of the parties io the suit in which ihe decree 
was obtained. (7) 

Enforceable. — It was held under ihe last Code that the section must be 
deemed to relate to judgment- debts which are still enforccabl(‘.(8) 

(1) Tukarain v. Ananibluit, 2.5 B. 252 (3) Bhagohaiul i\ Tviidha Kisaii, 28 B. 02 

(1000); R. c., 2 Boni. L. R. 1012, ill which (1003); s. c., 5 Bom. L. R. 072: foil 
Ihc previuiiR decisinna arc rc\icw('(l. Venkata Haichand r. Naran, 28 B. 310 (1904). 
Subramania Ayyar v. Koran Kannan Ahmed, (4) Govind v. Sakharam, 28 B. 383, 380 
20 M. 10 (1002), where, however, ihe ojiora- (15K)4) ; Davlatsing v. Pandu, 9 B. 170 (1884) ; 
tion of the deoroo was only 8us}iondcd, not Vishnu Vishwanatli r. Hur Patil, 12 B. 400 
extinguished; Gopul Sahu r. Brij Kiahoro (1888); Chatru r. Kondaji Vithal, 38 B, 210 
Pershad, 32 C. ill 7 (1 005) ; ( ref. to Hur Kissen (101 3). 

Daa Se.rowji v. Nibaran Chander Banorjee, (5) Ramji Pandu v. Mahomed Walli, 13 
G C. W. N. 27 (1901), as a case in wliich the B. 671 (1880) ; Yella Chetti v. Munisami 

judgmont-debt was extinguished.] Lalji Rcddi, 6 M. 101 (1882) ; Hur Kissen Dasa 

Singh V. Gaya Singh, 26 A. 317, 325 Scrowjee v. Nibaran Chandra Banerjoo, 6 
(1903), diss. from Dhauram llagho v, Ganpat C. W. N. 27, 30 (1901): 

Sadashir, 27 B. 96 (1902) ; s. c., 4 Bom. L. R. (6) Govind Krishna v. Sakharam, 28 B. 
872, which practically refused to follow the 383, 391 (1904). 

case fii-st mentioned. (7) Venkata Subramania Ayyar v. Koran 

(2) Lalji Singh v. Gaya Singh, 25 A. 317 Kannan Ahmed, 26 M. 19 (1902). 

at p. 328. See Ram Doyal Bannorjee i'. Ram (8) Shripatrao v. Govind Narayan, 14 B, 

Hari Pal, 20 C. 312 (1892). 390 (1889), 
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'^Sanction.” — Where no formal sane! ion liad been recorded it was lield 
that under the circumstances sufFicient had been done to satisfy the require- 
ments of the section. (1) As regards time for sanction, see below,(2) and as to 
the effect of want of sanction, see mte. The new agreement, wlicn sanctioned, 
became part of the decree and could be executed as the deciee in the case. (3) 
The partif‘3 could not resile from the agreement so sanctioned, and if there was 
in-egularity in the sanction not amounting to want of jurisdiction, the com- 
promise must take effect until the order sanctioning it is set aside.(4) An 
order passed under tiiis section being one relating to the execution of the decree 
was appealable. (5) 

‘^Decree. Order.’— For the meaning of these terms, see note to sect. 
2, ante. 

What decree may be executed.— The rule may shortly be stated to 
be— the decree of the (!ourt of first instance until appeal, and after that the 
decree of the Court of last instance. Whether the decree of the appellate Court 
is for reversing or for affirming the decree against which tin' appeal is ])refeTred, 
it is, in either case, tlie final decree in the cause, and, as such, the only decree 
which is capabh^ of Ixdng enfon^ed by execution after it is once ])ronounced. 
If the decrei*, of tlic lower Court is reversed it is absolutely d(‘}ul and gone ; 
if it is affirmed or modified it is equally so, though in a different way, namely, 
by being merged in the de(‘rce of the superior Court, which takes its ])laco for 
all intents and purposes. (fi) If it is altered by the (Jourt of first instance, execution 
cannot fssue. (7) But whore tlie a])pellat.c decree is not complete in itself, reference 


(1) Krislina v, Vamidov, 21 B. 808 (1800), 
afid SCO Lakslmianna r. iSiiki^'-a Bai, 7 M. 
400 (1881). 

(2) Nam Kolo ?>. Cliima Blio.slc, 13 B. 54 
(1888). 

(3) Sita Bam v. Dasrath Das, 5 A. 402 
(1883); Sham Karan r. Piari, 5 A. 500 
(1883) ; Cliampat Rai v. Pitambar Das, 0 A. 
16(1 883) ; Makund Ram v. Makund Ram, 
0 A. 228 (1884); Muhammad Sulaiman v. 
Jhukki Lai, 11 A. 228, 232 (1888) ; T'hakoor 
D3’’al Singh r. Sarju Porshad Missir, 20 0. 
22 (1802); but soo Ramlakhan Rai v. 
Bakiitaur Ra'?, 0 A. 023 (1884J. Prior to 
the enactment of this section the only decree 
which could bo executed was the original ; 
Ram Runjun v. Jowhurujumah, 23 W. R. 
129 (1874) ; Madhub Chunder v. Madhub 
Lai, 15 W. R. 542 (1871), and see also 
Ameerunissa Khatoon v, Meer Mahomed, 2 
C. L. R. 143 (1878) ; Dcbi Rai r, Gokul 
Prasad, 3 A. 685 (1881) ; KKdoo v. Kalee 
Sahoo, 12 W. R. 71 (1869) ; Dinonath Sen 
V. Gooroo Chum Pal, 21 W. R. 310 (1874) ; 
Pillai r. Pillai, 21 A. 219 (1875); Bishto 


ChunchT r. Woomaiiath Roy, 15 R. 459 
(1871). 

(1) Muhammad Sulaiman v. Jhukki Lai, 
Jl A. 228 (1888). 

(5) Raiigji V. Bhaiji, II B. 57 (1886). 

(6) Muhammad Sulaiman Khan r. Muham- 
mad YarKhan, 11 A. 267 (J8S8) F. B. ; Ram 
Gharan Bysak v. liakhi Kant Bannerji, 7 B. 

L. R. 704 (F. B.) at pp. 709, 714 (1871); 
Nonrang Rai v. Latif t^houdhuri, 13 A. 394 
( 1891 ) ; Sholirat Singh v. Bridgman, 4 A. 376 
(1882); Mana Vikraman Unnieappan, 15 

M. 170, 171 (1891). So though an order of 
tho P. C. may confirm a decree of the Court, 
below, that order is tho paramount decision 
which must bo executed, LiicJiman Poraad v, 
Kishun Persad, 8 C. 218 (1882). A different 
view from those above expre.ssed was taken in 
Mir Ajimuddin v. Mathura Das, 11 B. H. C. 
R. at p. 216 (1874). As regards appellate 
decrees which coincided with tho original 
decree, see notes to 0. XX. r. 6 and sect. 149. 

(7) Muhammad Sulaiman Khan v. Fatima, 
11 A. 314 (1889). 
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may be made to tlie prior docree.(l) Tlie decree, however, wliieh is executed 
is the. appellate decree. Wfiere a decree was compromised by agreement made 
by the parties and communicated to the Court whicli passed the decree, held 
that the effect of tlie decree was extinguished by the agreement, wliich could 
only be enforced by a fresh suit and not by an application for execution of 
the former decree. (2) Wlien a decree contains a direction for payment and 
creat(is a charge and default is made, the dr.cree cannot be at once executed ; 
the proper course for its enforcement is not to apply for execution, but to apply 
for either an order for an account and sale or to institute a suit for enforcing 
the charge. (3) 

From which Court execution may be had.— See the notes to sects. 
37, 38, G8-72, and Third Schedule. The general jurisdiction of such Courts 
is dealt with ^posL Sects. 43, 44, 45 deal with execution of decrees passed by 
British Courts either in places to which this Part does not extend, such as those 
scheduled districts to which the Code, or this portion of it has not been extended ; 
execution of decrees passed by Courts of Native States, and issue of precepts 
to certain Britisli Courts in foreign territory. The Courts, therefore, by which 
execution may be given, arc Courts in British India executing either their own 
decrees or the decrees of other Courts in British India, or Courts in British India 
executing the decrees of British Courts in foreign territory (sect. 43), or Native 
(h)urtfi of such territory (sect. 44). Tliere remains the question of execution 
of decrees of British Indian Courts out of British Indian territory. As regards 
this, the general principle is that Courts of British India have no authority 
to send their decrees for execution to Courts not in British India. (4) An e&eption 
to this rule exists (sect. 45) in the case of British Courts in foreign territory, pro- 
vided that such execution is authorized under the notification of the Covernor- 
geDeral.(5) 

Jurisdiction of Court executing decree.— The following section was 
proposed as regards this matter : — 


( 1 ) Save for the furfose of rateahly distributing assets 
realized^ by sale or otherwise in execution of a decree by a Court 
of competent jurisdiction, no Court shall execute a decree which, by 
reason of the value or the nature of the suit at the time of its 
imtiMion, it would have been incompetent to pass, 

( 2 ) The Court which passed a decree for the enforcement of 


(l) Gobardhan Das v. Gopal Ram, 7 A. 300 
(1885) ; Himayat Husain v. Jai Devi, 5 A. 580 
(1883) ; Bihari Lai v. Khub Chand, 6 A. 48 
(1883) ; Ram Saran v. Persidhar Rai, 10 A. 
51, 64 (1887). See further as to decree of 
simple affirmance incorporating mandatory 
part of original decree, Noor Ali v. Koni 
Moab, 13 C. 13 (18331. See to 0. XX.. 
r. 3 and sect. 140. 

(2) Hari Raghimath v. Krishna] i Anant 
Joshi, 19 B. 546(1894).' 


(3) Chundra Moni v. Muity Lall MuUick, 
2 U W. N. 33 (1897), sad qu. as to first of the 
two alternatives. Sec Aubhoyessuree Dabco 
V. Gouri Sunkur Panday, 22 C. 859 (1895) ; 
Matangini Dasseo v. Cha#neymonoy Dassee, 
22 a 903 (1896). 

(4) Kastor Chand Gujar v. Parsha Mahar, 
12 B. 230 (1881). 

(5) Ratan Mahanti v, Khaloo Sahoo, 29 0. 
400 (1902). 
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a wortga^e or charge against minoveahle property inchided therein 
or subject thereto, shall have power to order the sale of any such 
immoveable property, wherever the same may be situate, 

(3) Where, after the passing of a decree in a suit for the enforce- 
ment of a mortgage or charge, the whole of the immoveable property 
included therein or subjects thereto falls, by transfer of jurisdiction, 
within the local limits of the jurisdiction of another Cmirt, the decree 
may be executed- either by the Court which passed the decree, or by 
the Court within the local limits of ivhose jurisdiction the imrnovenblc 
property falls by such transfer, 

(4) Save as provided by this section and section 158 {dexiling 
with attachment, of salary] no Court shall have power to execute 
a decree in which the subject-fnatter of the suit or applicat/ion for 
execution is properly situate entirely outside the local limits of its 
jurisdiction, 

(5) Where immoveable jwoperty attached in execution of a 
decree for the payment of mmey fmns one estate comprised within 
the IocmI limits of the jurisdiction of two or more Courts, a,ny one 
of such Courts may order the sale of the entire estate upon such 
conditions as it may consider reasonable and necessary for the 
prevention of conflict of orders, 

E^ilanation,-- For the purposes of this section, a Court, 
which would have been competent to pass the decree, shall not be 
deemed to be incompetent to execute it merely because, by reason of 
the. amount of rent or mesne prqjits ascertained for a period subse- 
qmnt to the institution of the suit, the pecuniary limiie of the 
jurisdiction of such Court are exceeded,'"' 

This s(‘ciioii would luiv(* r.learod ii}) several ])oiiits wldcli have been tbe 
su])jeot of judicial d<*.ci8ion. The Court executing the decree referred to is, 
as appears from sect. .‘]8, either th(‘ Court wlik-1) passed the decree or tlie. Court 
to which it is sent for execution. Clause (5) with some modifications 
has been embodied in 0. XXL r. The other clauses liave not been enact<‘d ; 
as, Ijowever, they have reference to preceding case-law, they are here roj)rodueed 
and commented upon. 

Clause H). — There lias* been a conflict of decision on the question 
whether the Court executing a transferred decree was restricted to the pecuniary 
limits of its jurisdiction, (1) An application for the execution of a decree, 
however, is an application in the suit in which the decree was obtaimid, and 
questions arising in the executioner decrees are frequently as important as the 


(I) Soe, 111 the affirmative, Gokul - Krisio (1887); and in the negative Narasayya v. 
Ohunder v. Aukhil Chunder Chatterjeo, 16 Venkata KriBhnayya, 7 M. 397 (1884); 
0. 457 (1889); Durga Oharan Mojumdar v. Shanmuga Pillai c. Kamanathan Cffietti, 17 
Umatara Gupta, IG C. 4G5, 467 (1889) ; cf. M. 309 (1893) ; cf. Kelu v. Vikcinlma, 15 M. 
Shiv tSideshwar v. Shri Harihar, 12 B. 155 345,347 (1891). 

Q 
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questions in issue in the suit. The proposed clause adopted the principle of 
those decisions which held that a Court had no jurisdiction to execute a 
decree sent to it when the decree had been passed in a suit, the value or subject- 
matter of which was in excess of the pecuniary limits of its ordinary jurisdiction, 
and that the power to send a decree to “ another Court ” meant another Court 
having jurisdiction, and competent to execute that decree, having regard to 
flic amount or value of the subject-matter of its ordinary jurisdiction. The 
words “ at the time of its institution ” were introduced to declare beyond doubt 
that a Court having jurisdiction to grant a decree has also authority to execute 
it, even though the pecuniary limits of its jurisdiction may be subsequently 
exceeded by the operation of incidental causes, such as a rise in the value of 
])ro])ertv or the gradual accumulation of intercst.(l) With this Clause should 
be I'cad tJie ExpJanatmi, which was intended to give effeeb to the undermentioned 
decision. P) This Explanation was confined to cases of rent or mesne profits, 
but, as stated, the principle is one of general application, and has been applied 
in cases of interest also. 


Clauses (2) and (3). — These both refer to suits on mori/gages and 
charges, and form an exception to the general principle enaded in tin* fourth 
Clause of the proposed seihion. They embod}^ the result of th(^ de(hsi(ms 
noted (3), in wliich it was held that it would b(‘, impossibh',, to a]>ply the 
provisions of the Transfer of Property Act relating to sales in accordaiu'e wilh 
the decree passed in a suit on a mortgage if it w<n'e necessary to apply 
to differeni. Courts to obtain realization of the mortgage.d (hd)t by scle (»f the 
])ropcrties hyj)othecated. It was, however, pointed out that the (V-uirt ])assing 
the decree is not alone competent, for in some cases it might Ix^ more con- 
V(mient that sales of various lots mortgaged should be held in the Districis 
in which th(‘y are situate. (4) Moreover, a iuile under a mortgage (lecre(- is 
not in its proper sense a sale in execution, being a sale di reeled by th(‘. d<‘cree 
itself.(r)) 

Clause f4).— If at the time a suit is brought a Court has no feri'itorial 
jurisdiction over the subject-matter, then it has ]io jurisdiction to execute 
such d(^cree. Sect. 16 indicates that the object of the Ctode is to limit the terri- 
torial jurisdiction of the Courts in regard to the property th(‘y art*, entitled to 
deal with, and as execution is only a continuation of the suit., a (■oiirt in the 
later stages of a suit has no greater powers than it possessed at its institution. 
Mtueover (and this applies to all cases whether the decree is that of the Court 


(1) Shamrav Pandoji v. Niloji Ramaji, 10 
B. 200(1885). 

(2) Rameswar Mahton v. Diln Mahton, 
21 (1. 650 (1894). 

(H) Mascyk v. Steel, 14 0. 661 (1887) [in 
which the earlier decision, Shuroop Chundcr 
V. Amocrunnessa Khatoon, 8 C. 703 (1882), is 
referred to] ; Kartuk Nath Pandey v. 
Tilukhdari Lall, 15 C. 607 (1888) [transfer 
of jurisdiction]; Copi Mohan Roye.Doybaki 
Nundun, 19 C. 13 (1891) ; Tincouri Debya v. 


(Shil) Chandra Pal, 21 C. 039 (1894); 
Jagernath Saliai v. Dip Rani Koer, 22 0. 87 1 , 
875 (1895) ; Jahar v. Kamini Dcbi, 28 C. 238 
(190#), 5 0. W. N. 160 [it being held that 
the provisions of s. 640 (now 108) wero 
j>erinissive]. 

(4) Jagernath Sahai v. Dip Rani Kocr, 
supm. 

(5) See Mascyk v. Steel, Ki C. 661 at jip. 
004, 008 (1H87). 
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executing it or not), territorial jurisdiction is a condition precedent to a Couii; 
executing a decree. (1) 

Clause (5 ). — This is a provision inserted for convenience, it being obviously 
undesirable in many cases, and in otlicrs not practicable, tliat an entire estate- 
should be sold otherwise than as a whole.(2) An estate forming one revenue- 
paying unit, but extending over more than one District, may be regarded as 
situate in the District where the whole revenue is paid or where tlie Court lidding 
the sale has jurisdiction. Tliis clause tliereforc. forms another exception to the 
gencral principle upon wliich the fourth clause is based, in so far as authority 
is given to sidl beyond local limits in execution of a siiiijile money decree, (3) 
whicli authority may be exercised upon reasonable c,onditions by any Court 
of competent pecuniary jurisdiction within which any portion of the estate is 
situated. With some verbal alterations and the omission of the words “ attached 
in ex(‘cu1,ion of a decree for the payment of money tliis clause has been retained 
and app(‘ars as 0. XXL r. 3. 

Who may apply for execution. — A decree-holder or his representative, 
a joint d(^cr<‘e-]ioIder or his representativ<‘ (0. XXT. r. 15), and the transferee 
of eitlu'r of such decree-holders, where the transfer is by an assignment in writing 
or by operation of law (sect. 4b, 0. XXT. r. lb) only, for tii(^ position of an 
assigiK'e of a decree under an oral assignmimt is not recognized. (I) Tlie ajipliea- 
tion may be in person or by recognized agent or pleader (0. TJI. r. 1).(5) Under 
0. T. r. 12 ea('h of several ])laintiiTs or defendants may autiioriz(‘- any oilier to 
appear j^nd act for ]iim.(r)) In the case of execution by a represimtative of a 
dicceased decrce-liolder, see sect. 4 of the Succession Certificate Act, (V^TT. of 
1889).(7) 

, Against whom execution may be had.— The judgnumt-debtor, Ids 
legal representative (s(‘cts. 50, 52), and sureties for tlu‘ iierforrnanee nf the deiTco 
or th(*- other matters referred to in sect. 145. jwsi. 

Questions to be determined in execution.- -S(*o notes to seid,. 47,po.v/. 

Nature of execution.- See, notes t o sects. 51 el seq., post, and (). XXT. 


(1) Prem Oliand Dcy v. Mokhocla 

i7 Oyu, 703 (ISfK)) ; and see Oblioy (3iurn 
(’oondfM) V. Oolani AJi, 7 (!. 410 (18HI); 0 
b. R, 301 ; Oakliiiia (3iiirn (’liatt-opadhya r. 
Hilash CluindtT Roy, 18 C. r>2(» (1801) ; and 
so the must exeente its deen'es 

tin* ini er vent ion <jf llie Mofusil 
Oourts, 1 Uyde, 130 (1802). 

(2) See rjiinga Narain Cnpta r. Annanda 
Moyoe, 12 (). b. R. 404 (1883), wIutc sharoH in 
a single entire estate were sold, and Unnoeool 
niund(‘r Ohowdliry r. Hurry Nath Kooiuloo, 
2 0. L. R. 334 (1877) [sale of portion of taluk 
outside juri.sdiction void ] ; Ram LaU JVloitra 
r. Rama Sundari Dehia, 1 2 C. ( 1 88/)), disk la.st 
ease. 

(3) That is only when the proix'rty attached 


forms one estate. See Maseyk v. Steel, 14 
001 at pp. 008, 0(i0, wliere the distinction is 
])oinfed out iM'tween niortgagt* (r. 
clauses (2) and (3)) and money decrees. 

(4) Dakshina Moliun Royr. Sm. Rasumaf i 
T)ehi, 4 P. W. N. 474 (HKK)); Parvat-a p. 
Digainhar, 15 R. .307 (18{K)). 

(5) As to applications undi'r a defective 
pow(‘r, see Mitra’s bimitation Act, 4tli od. 
1151). 

(G) iSee Ambaram r. Hiniatsingh, 2 R, H. 
C. R. 103 (1805). 

(7) Some cases on this point will be found 
collected in O'Kinealy's (J. P. C). notes to s 
230, and more in Mitra’s Limitatio i, 4th e«l, 
1 1 . 5 . 5 , 11 . 51 ). 
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S7. Tlie expression ‘‘Court which passed a decree/" or 
Definition of Court words to that effect, shall, in relation to the 
which passed a decree, execution of decrees, unless there is anything 
repugnant in the subject or context, be deemed to include, — 

(a) where the decree to be executed has been passed in 
the exercise of ap'pellate jurisdiction, the Court of first 
instance, and 

(Ij) where the Court of first instance has ceased to exist or to 
have jurisdiction to execute it, the Court which, if 
the suit wherein the decree was passed was instituted 
at the time of making the application for the execu- 
tion of the decree, would have jurisdiction to try 
such suit. 

‘^Include.” — This section corresponds witli the second parapji’apli of 
sect. (149 of the lasL (-ode as amended )>y Act XTT. of 1S79, which exjdained 
the iiK'amng of the expression the “(!(mrt whicli ])ass<'d the decree.’* 'this 
does iiot exclude 1he, Oourt wliicli originally passed tlie decree as IxMtig a. (-oiirt 
in wliich an appli(;ation for execution shonld ])<‘ made, ])iit merely includes 
another (!our(..(l) In c.laiise (c/.) the expression “Court of jirst ivtiiamw" 1ms 
hee-ii snl)stituted for “ Court wliich passed the decree from wliicli the ap]»eal was 
])r<derr<‘d ; ” th(^ r(*-ason being that, as a matter of practice, 1,he (■ourt of inler- 
mediate ap])eal rawer executes a d<*.c.rce passed on sec.ond appeal. The meaning 
of the words ceased to exist or to have jurisdiction to execute it *’ ari' explained 
in the under-mentioned caBes.(2) The terms of clause (b) are general and draw 
no distinction as to the nature of the cause which puts an end to the j urisdiction.(3) 
li. was held under the last Code that the (h)urt to which a decree was 
transferred for execution, if it had ceased to have territorial jurisdiction, 
might (Mther of its own motion, or when apjdied to undet sect. 223 of 
that Code, transfer it for execution to the Court which had territorial 
jurisiliction ; (4) and that a comparison of that section with the last 
•jraragraph of sect.ion 649, corresponding with this section, indicated that terri- 
torial jurisdiction is a condition ])recedent to a Court executing a decree. (5) 
This is so now\ 


(1) Latchman Pundeh v. Maddan Molnm. 
0 C. r>13 (J88()) ; Kartick Nath v. Tilukhdari 
Lall, 16 (\ 007, 669 (1888) ; Sheik Jafar ik 
Kamaliiii Debi, 6 C. W. N. 160, 152 (1900) ; 
s. c., 28 G. 238 ; but see Zamindar of Valliir 
V. Adinarayuda, 19 M. 445 (1896). 

(2) Latchman Pundeh v. Maddan Mohun, 
6 C. 513 (1880) ; in particular, see judgment 
of Field, J. ; Hurro Proshad v. Bhupendro 
Narain, 6 0. 201 (1880) ; Vishnu v. Krishna 
Rao, 11 B. 163 (1887). In Kale Podo v. 
Pino Nath, 26 C. 316 (1897), it was held that 


the Gourl had not ceased to c* rist, or to have 
jurisdiction : I'tderred to in Sheikh Jafar v. 
Kainalini, 5 (). W. N. 160 ; Panduranga v. 
Vythilinga, 30 M. 637 (1907); a. c., 17' 
M. L. J. 417. 

(3) Ganskha r. Abdtlt Ropkha, 17 B. 102 
(1892). 

(4) Girondro Ghunder v. Jarawa Kuraari, 
20 C. 105 (1891). 

(5) Prem Ghand v. Mokhoda ]>obi, 17 G. at 
p. 70.3 (1890). 
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Courts by which Decrees may be Executed. 


38. A decree may be executed either by the Court which 
Court by which decree passed it, or l)y the Court to which it is sent 


may be executed. 


for execution. 


Courts of Execution.— Under sect. 223 of tJie last Code also a decree 
might have been executed either by the Court which passed it or by the Court 
to which it was transferred for execution under the circumstances mentioned 
in that section by the former Court. According to this procedure, the Court 
which passed the decree was after transfer virtually deprived of eojitrol until 
the decree was retmmed, and to all intents and purposes execution was every- 
where in suspense except in the particular Court which happened to have the 
decree on its file. The Court to wliich the decree was transferred had seizin 
of the execution proceedings, and carried them on until as far as possible 
execution was obtained. The decree might then have been transfen'ed to 
another Court, and the process repeated until full execution was had. Though 
the legality of concurrent execution has been recognized, (1) both under the 
Codes of 1859 and 1877, as well as that of 1882, in practice it was not generally 
(sarried out. The Court to which the decree was transferred could not, after 
executing it as far as it could, transhn* it directly to a third Com t. It had to 
send it back to the (Jourt which passed the decree, which might tlicn transfer 
it to a ^hird (>oui't, a procedui*e wliich was cumbersome and claused delay.(2) 
1 1 was at first considered in Committee that the resultvS of the transfer system, 
which seriously affected the chances of realization and added greatly to the 
expenses eventually to be borne by the judgment-debtor, were not justihod by 
any compensating advantage. Excess in realization, which the former system 
was primarily introduced to prevent, could, they considered, he quite aa 
ellectively obviated by reserving the power of ordering attachment or sale to 
the Court which passed the decree and which would not issue a precept for 
cither of these purposes unless, looking to the amount of assets obtained from 
all sources, it considered such action to be necessary. Special limitations were 
later placed on this power. It was proposed that the Court which passed a 
decree should be responsible throughout for seeing it enforced, and the Court 
to which the precept was issued should have jurisdiction only to entertain 
objections not afflicting the legality or propriety of the precept or the right 
to exiif'ute the decree. It wfis thus projiosed to effect an important simplifica- 
tion of procedure by substituting execution by priii ejit for the former pro- 
cedm’c by transfer of the decree. This would have involved two results, viz., 
firstly, concurrent execution as opposed to the former practice under which 
there was only one Court at one time carrying out the execution of a decree ; 
and, secondly, execution by one (jourt (tliat to whicJi the precept is given) 
under the direction of another Court (or that whicli ]>asse(l the decree) as 

(1) Saroda Prosad v, Luchrnceput Sitiir, 14 0. L. J. 315 (1905). 

M. I. A. 529, 538, 539 (1872) ; 17 W. R. 289 ; (2) Sco Dhunput Singh v. Wooma Sunkereo, 

Kristo Kishore Outt v. Rooplali Dass, 8 C. Oil? 21 W. R. 337 (1874) ; Shib Narain Shaha v. 
(1882) ; Baijnath Ooonka v. Holloway, 1 Bepin Behary Biswas, 3 C. 672 (1878). 


[s. 22£ 
first 
para.‘ 
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opposed to the former praetiec utider which tlic Court in wide . the execution 
proceedings were pending had control of them. The Court puf >ing tlie deciee 
might thus have executed the decree itself, and might at the s une time have 
issued precepts to another Court or to two or more Coui'ts directing simul- 
taneous execution of the decree. The conduct of the execution would have 
remained in the hands of the Court passing the decree, which might from time 
to time give such directions as it thought fit regarding the execution 
to the Court to wldch the precept is issued, wliose powers were stated and 
limited. The adoption of the precept system would of necessity have abolished 
the elaborate conditions of transfer embodied in sect. 223 of the last Code. 
The Select Committee, which, however, considered the Draft Bill imme- 
diately prior to its introduction, considered that the difficulties in the existing 
system arose not so much from the machinery of execution itself as from the 
defective juanner in which it was worked. They therefore stated tjiat they 
were unable to accept the proposal of the Committee of 1902 in relation to 
the execution of decrees by precept. The}' were, however, so fur in accord 
with the view expressed by that Committee as to have beim able to insei't 
sect. 4(), post, enabling the Court which j)assed the decree to issue a prec(‘pt 
to any other Court to attach property of the judgment-debtor pending (execu- 
tion in the ordinary course. Beyond tliis they stated they felt tln^y could nut 
safely go. With this exception, therefore, the g(‘n(‘val system of execution, 
viz., by the Coui't passing the decre<( or by transfer has been maintained. 

The section provides that a dec.ree may be executed by Die C^ourt which 
passed it, and it was held that where a Court passed a decree for sale of pro- 
perty, and the place where such property was situate was transferred to 
the jurisdiction of another Court, the fcjrimu' Court might still ex(‘cute the 
d(H*.rec.(l) It has beim hold that tlie ju'ovisions of this section read with those 
of th(5 next section plainly indicat<? that as a general rule (to which th(‘re are 
sundry exceptions) no Court can execute a decree in which the subject-matter 
of the suit (jr of the application brr execution is proper! y entirely outside its local 
jurisdiction.(2) 

[8.223.] 39. (1) The 

Transfer of decree. 

(а) if the person against whom the decree is passed actually 

and voluntarily resides or carries on business, or 
personally works for gain, within the local limits of 
the jurisdiction of such other Court, or 

(б) if such person has not property within the local limits 

of the jurisdiction of the Court whi^h passed the 
decree, sufficient to satisfy such decree and has 
property within the local limits of the jurisdiction 
of such other Court, or 


Court which passed a decree may, on the 
application of the decree-holder, send it for 
execution to another Court, — 


(1) I’iiuOui'tuiga V. Vytliilinga, 30 M. 537 (2) licgg T)unlop r. Jagaiuiath, 14 (J. L. J. 

(1007). * 228(1911). Soo notos to HiHit. 17. 
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(c) ii tlio decree directs the sale m delivery of immoveable 

property situate outside the local hmits of the juris- 
diction of the Court which passed it, or 

(d) if the Court which passed the decree considers for any 

other reason, which it shall record in writing, that 
the decree should be executed by such other Court, 

(2) The Court which passed a decree may of its own 
motion send it for execution to any subordinate Court of com- 
petent jurisdiction. 

40. Where a decree is sent for execution in another ft'ouince^ 

Transfer of decree to Court and executed in 

Court In another pro- nuch manner as may be prescribed by rules in 
force in that province. 

41 . The Court to which a decree is sent for execution shall Is. 223. 

Result of execution 1 o Court which passed it the fact 

proceedings to be certi- of such execution, 01 * where the former Com*t 
® * fails to execute the same the circumstances 

attending such failure. 

Tr^Pnsfer of decree.-— Ah sect. 38 embodies tlio first paragraph of sect. 
l323 of the last Code, sect. 39 embodies tlio second and tliird paragraphs, se(;t. 

11 the fourth paragra})h, and 0. XXL rr. 4 and 5 tlio fifth and concluding para- 
gi^iphs of tliat section. See notes to sects. 3()-'38, ante, and to the last-mentioned 
rules in 0. XXL, jmsf. To make the provisions relating to the transmission 
of decrees applicable, it is necessary that the provisions of the Code should 
regulate the procedure of both the Courts.(l) Where a deci'ce lias been trans- 
ferred by a (hnirt which passed it to another Court for execution, the original 
Court, it has been held, does not thereby completely lose all jurisdiction in 
respect of execution thereof. (2) As to orders sending certificates for execution 
under the Public Demands Ilecovery Act, see case cited.(3) Where in different 
districts different modes of execution are prescribed, and where the question 
is how a decree passed in one, but of which execution is sought in another of 
such districts, is to be executed, the executing Court must be guided by the 
rules ill fore in its own dRtrict.(4) It has been held under sect. 233 of the 
last Code that an application for transfer of decree is an application to take 
a step in aid of execution within the meaning of Art. 182 of the Limitation Act 
of 1908.(5) 


(1) Prabhu Narain Singh v. 8aligram Singh, 
34 C. 576 (1907) ; 11 C. W. N. 022. 

(2) Baij Nath Goonka v. Holloway, 1 
C. L. J. 315 (1905). 

(3) Giriah Chandra Changdai* v. (ioiain 
Karim, 33 C. 451 (1900). 


(4) Martand Trimbak Garde v. Vinayak 
Khasgivalo, 31 B. 5 (1906). 

(5) Todar Mai u. Phola Kuiiwar, 36 A. 
389 (1913), following Chundra Nath Gossami 
V. Gurroo Prosunno Ghost*, 22 C. 375 (1895). 
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0 42 . The Court executing a decree sent to it shall have 

Powers of Court in powers ill executing such decree as 

executing transferred if it has been passed by itself. All persons 
disobeying oi* obstructing the execution of 
the decjee shall be punishable by such Court in the same manner 
as if it had passed the decree. And its order in executing such 
decree shall be subject to the same rules in respect of appeal as 
if the decree had been passed by itself. 


Limitation of Powers.— Tlie powers of u Court arc subject to other 
sections of the Code, which may affect them. Ho tlio section c.orresponding 
to this ill the Code of 1882 was held subject to the special provisions of the 
section corresponding to 0. XXL r. IG, 'post.(]) Under the Code of 1882, the 
Court to wliich the decree was sent was, by virtue of the provisions of sect. 225 
(now 0. XXL r. 7), held imtitled to enquire into the jurisdiction of the Court 
which passed the decrce.(2) And if tlie (hmrt to which the decree was sent 
lield that tliere was no jurisdiction, then its hands were stayed and the jiarties 
had to go back to the (h)urt which passed th<‘ decrei*. the (h)urt to whicli the 
de(;ree was sent having declined to become the executing Court within the 
meaning of sect. 228 of that Code, corresjiondiug with the present secti()n.(3) 
Under the Code of 1882 it was also held that where a decree was transferred, the 
Court t o which the decree was sent was competent to determine whether execution 
of the d<M;ree was barred by limitation or not ; (4) but not where a Court made an 
order for execution of the decree and then transmitted it. (5) It has been held 
that an order for the transmission of a decree for execution to anotlier Court 
is not an order for the execution of the decree, nor is the application for tjie 
transmission an application for execution.{()) 

As illustrations of the limitation on its ))owers. tlu‘ following decisions 
uiidtu* the earlier Codes may be referred to as being in force iindc]’ tliis Code. 
Tlie executing Court cannot question the validity of the decr(‘i‘ or any jiortion 
of it. Its duty is to enforce it and not to determine whetlier it was illegal 


(1) Amsr Chunclra Raiu j jee v. Guru 
ProBunno Mukerjoe, 27 C. 488 (1900). 

(2) Bhagwantappa v. Vishwanatli, 28 B. 
379 (1904) ; see Mohah Ishwar v. Haku Rufa, 
4 B. 638 (]880) ; Haji Musa v, Purmaiiand 
Nurscy, 15 B. 216 (1890), at p. 219 (but thiH 
was a case of a foreign judgment, and fraud 
was alleged J ; Iindad All v, Jagan Lai, 17 A. 
478, 482 (1895) [Execution Court can enquire 
into jurisdiction unless the decree itself 
precludes that question] ; confra, Choga Lall 
r. Trueman, 7 B. 481 (1883), where, however 
it was hold that the executing Court might 
St, ay proceedings to enable an application to 
bo made to the Court passing the decree]. 

(3) Bhagwantappa v. Vishwanath, 28 B, 


378 (1904). 

(4) Leake v, Daniel, B. L. R. F. B. 970 
(1808) ; Choti Lall r. Manick Chand. 7 A. H. 
C. R, 1 15 (1875) ; Nursing Doyal v. Hurryhur 
8aha, 5 C. 897 (1880) ; Srihliry Mundal v, 
Murari Cliowdhry, 13(1 257 (1886) ; Chotay 
Lai «». Puma Mull, 23 U 39 (1895) [dissenting 
from Soomut Dass v. Bhoobuii Lall, 21 W. 
R. 292 (lb74)| ; l.ootfullah v. Keorut Chand, 
21 W. K. 330 (1874) ; itanno Rai v. Dayal 
Singh, 10 A. 390 (1894). 

(5) Husein Ahmad v. Saju Mahamad, 15 B. 
28 (1890), distinguished in Jeewandas v, 
Ranohoddas, 35 B. 103, 109 (1910). 

(0) Jeewandas (>. Ranchoddas, 35 B, 103 
109 (1910), 
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or not,(l) or wrojig or defective. (2) And it cannot go behind it. but must 
execute it as it stands, (3) nor can it question the propriety or correctness of 
the order directing execution. (4) So it should not refuse execution on the 
ground that the plaintiff liad been improperly allowed to maintain suit ; (5) 
or that the decree had been obtained by fraud ; (6) or that questions are raised 
between the parties that cannot be properly dealt with in execution ; (7) or 
that propei'ty directed to be sold by the decree is unsaleable. (8) Nor can it 
entertain any question of the right of a transferee, whose name is on the record ; (9) 
nor of the right of the person asking for execution. (10) The executing Court 
cannot alter or add to the terms of the decree or extend its scope ; (11) or go 
behind it for the purpose of entertaining equitable considerations whicli appear 
to render further enforcement of it unfair or improper, (12) or corrcc.t errors, (13) 
or execute before; the period fixed in the decree, (14) or allow instalments not 
directed by the decree, (15) or enquire whether the balance certified to be due 
on the decree is correct. (16) Its duty is to execute it acc^ording to its terms.(17) 
But if a decree is improperly altered behind the judgment-debtor's back, the 


(1) Auibaram Harivallab Das r. Dimat 
8iiigh Kalianji, 2 B. H. ('. K. KKJ (1800) [whorti 
tho executing (Jourt held that the award of 
inU'rest in the decree after its date; wa.s 
ill(!gul]; Bechardaa Thobun Das v. (fokalia 
Bhagla, Bom. l^ J. (1882), p. 370, cited iu 
8 B. at p. 186 I held Omrt executing deere<‘ 
ordering* sale of moitgaged property could 
not raise qu(«tion whether property could bo 
sold] ; Arunae-hollam v, Munigappa, 12 M. 
603 (1889) (objection that compromise 
dfitered inl-o without leave of Court not bind- 
ing on tuinor] ; (Jhintaman Vithoba v. 
Obintamaii Bajaji. 22 B. 475 (1896). 

(2) Kajerav t9iaiidiurao v. Nandrav 
Krishnn, 11 B. 528, 532 (1887). 

(3) Appa Rao v. Krishna Ayyangar, 25 M. 
537 ( 1901 ) ; or (piestioa its validity, Clihoti 
Narain v. Rameshwar Koor, 6 C. W. N. 796 
(1902). 

(4) Ram Lall v. Reedhoy Lai, 7 A. 330 
(1885) r or transferring tho decree for 
ex(3cutjon : Mulla Abdul v. Sakhinaboo, 21 
B. 466 (1896)? 

(5) Subramanian v. ranjamma, 4 M. 324 
(1881*), though the Court added that if fraud 
was discovered it would be competent to stay 
proceedings to enable aggrieved party to 
apply for review or to set aside decree. As 
to fraud, see Haji Musaw. Purman and Nurse.y, 
15 B. 216 at p. 219 (1880) [foreign judgment ; 
Fraud], 

(6) Parvata v. Digaftibar, 15 B. 307 (1890)* 
Sec last note. 

(7) Rajorav Chandraruo v. Nanarav 


Krishna, 11 B. 528 (1887). 

(8) Sadashiv Lalit v. Jayantibai, 8 B. 185 
(1883). 

(9) Ram Ohunder v. Mohendro Nath Bose, 
21 W. R. 141 (1874). 

(10) Mt. Dhunesh Koeroc v. Oolfiit Hosscin, 
21 W.R. 219 (1874). 

(11) Hurro Durga Chowdhrani v. Sanit 
Soondari Debi, 9 I. A. (1881), 8 C. 332; Rao 
Oomrao v. Jutun Lall, 1 A. H. C. R. 168 
(1869); Forester v. Secretary of Stale, 
3 V. IGl (1877), 41 A. 137; Sadasiva 
Pillai V. Ramalinga Pilhii, 2 I, A. 219 (1875) ; 
Muttia V, Virammal, 10 M. 283 (1880) ; 
Mahant Ishwargar v. Chudasama Manabhai, 
13 B. 106 (1888) [extension of period of 
redemption] ; Subhana v. Krishna, 15 B. 644 
(1891) [tho same]; Sheo Pershad v, Shiva 
Ram, 2 A. H. C. R. 59 (1870). 

(12) Ramphal Rai v. Ram Baran Rai, 5 A. 
53 (1882). 

(13) Nilkamal Roy v. Rohinee Dossia, 13 
W. R. 330 (1870) [a decree wrongly drawn up 
must bo corrected by the C/ourt passing it] » 
Rao Ouuidao v. Jutun Loll, 1 A. H. C. R. 
168 (1869). 

(14) Har Dayal v. Chadami Liill, 7 A. 194 
(1884). 

(15) Sheo Pershad r. Shiva Ram, 2 A. H. 0. 
R. 59 (1870). 

(16) Kkhub (yhunder v. Khelat Chunder, 
9 W. R. 361 (1868). 

( 1 7) Krishto Kishore Butt v, Rooplall Dass, 
L. C. 687 (1882). 
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latter may object that tlie decree souglit to be executed h not the decree of the 
Court to be exceuted.(l) 

^‘Same powers.” — Wiiile the funetioiis of an executing Court are con- 
fined to efiecting execution, and to matters arising out of the proceedings in 
execution : (2) and arc subject to the limitations above mentioned, they arc 
yet judicial and not merely ministerial fiinctions.(3) So a Court to which a 
decr(‘(' lias been sent has jK>wer to make orders in execution of th(^ decree, 
to deal with obstruction to execution, to investigate claims of third ])arties 
to attachi'd pro])erty, and the like. It may generally be stated that the Court 
to which a decree is sent has the same power as those which were ])osscssed by 
a Court to wldcli a decree was transferj'cal for execution under Ww Code of 
1882. 


[s. 229.J 43. Any decree passed by a Cml (-oiirt tsUiblkhed in any 

Execution of decrees t)/ BritisH India to wliich the frovisions 

passed by British Courts relating to cxecmion do not extend, or by any 
Part ^does ^no^eldend^ol Couft estiihlisLecl 01' (joiitinued by the uut hoj'i ty 
in foreign ten} tory. GoveniOI GeiK'l'ill ill Couiicil ill the 

territories of any foreign Prince or State, may, if it cannot be 
executed within the jurisdiction of the Court by which it was 
'passed, be executed in manner herein provided within the juris- 
diction of any Com’t in British India. 

Decrees of British Courts where provisions do not extend.— The 

first part of this section was enacted because formerly a decree obtained in a 
scheduled District to which the provisions of Chapter XIX. of the Cod<i of 
1882 had not been extended, could not be execut(‘d under the Code. (4) it 
was determined therefore to revert to the provisions of sect. 284 of the Code 
of 1859, which placed such decrees on a footing as regards cxecuti-on with those 
obtained in a foreign Court. 

Or in foreign territory. — The words “or continued''' weie introduced 
into the Code of 1882, by sect. 23 of Act VII. of 1888. Applicants under this 
section must show that the CoiiH passing the decree is one or other of the Courts 
referred to in this section. (5) 

s. 229B.J 44. The Governor Gt^neral in Council may, by notification 

Execution of decrees infficGlazetteoflndiaJ declare that the decree.s 
passed by Courts of of any Civil or Revenue Courts situate in the 
Native States. territories of any Native Prince or State in 

alliaiKje with his Majesty and not established or continued by 


(1) Abdul Hayai KEan v. Cliunia Kuar, 8 Shidmurti, 7 B. H. C. R. 37 (1870). 

A. 377 (1880); Miihammod Sulaiiuau v. (4) Kashi Mohun Borwa v. Bishuoo Pira, 
Fatima, 11 A. 314, 3J8 (1880). 15 C. 305 (1888). 

(2) Jadu Roy v. Farrell, 0 B. L, R. app. CO (5) See Jadab Chandra v. Dinaoath Das, 

(1871). ” 4 B. L. R. 134 (1870). 

(3) Covind llari Walckar v. Shidram 
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the authority ol tJie (.lovernor General in Council, or any class of 
such decrees, may be executed in British India as if they had been 
passed by the Courts of Britisli India. 

“ May be executed.””Tliis section, it was held, did not remove the decree 
of a Native State falling within its ]mrvicw from the category of foreign 
judgments. A Court in British India, though it may, is not bound to, execute 
the foreign decree, and will not do so if it is shown to have been without 
jurisdiction or obtained by fraud. (1) The judgment of a foreign Court on a 
decree obtained in British India is no bar to tlie execution of the original 
decree.(2) As to foreign judgments generally, see sects. 11-13, arte ; proof (3) 
and execution (4) of forc'ign decrees, cases cited. 

45. So much of the foregoing sections of this Par/fs. 229A 
Execution of decrees eiiipc^wcrs a Court to sciid a decree 

in foreign territory. foj; execution to another Court shall be con- 
strued as empowering a (Jourt in British India to send a decree 
for execution to any Court established or continued by the 
autliority of tlie Governor General in Council in the territories 
of any foreign Piince or State to which the Governor General 
in Council has, by notification in tlie Gazette of India, declared 
tliis section to apply. 

Execution of decrees in foreign territory. -This S(‘ction was inserted 
ill the Code of 1882 by sect. 24, Act VII. of 1888. The tributary Mahals of 
O^'lssa do not form part of British India, and therefore in the absence of a prior 
notiftcaiion in the India Gazette as specified in tliis section, it was lield that no 
decree by a Court in British India could be sent for execution into a territory 
such as Mayoorbhuiij whidi is a tributary Mahal.(5) An instance of a Court 
“ established or continued’' within tlie meaning of this section is the C'ourt of 
the Political Agent at Sikkim. (6) 

46. (1) Cfiou the apidication of the decree-holder the Court 

which passed the decree may, whenever it thinks 
recep s. ^ precept to any other Court which 

would he competent to execute such decree to attach any property 
belonging to the judgment-debtor and specified in the 'precept 

(2) The Court to which a precept is sent shall proceed to attach 


(1) Haji Musa v. Purmanand Niirsej^ 15 
B. 216 (1890). 

(2) Fukuruddoon Maliomod Assan v. 
Official Trualoe, 7 C. 82 (1881). 

(3) Ganoc Mahomed Sarkar v. Tarini 
Charan Chuckorbutty, 14 C. 546 (1887). 

(4) Kandasami Pillai v. Moidiii, 2 M. 337 
(1880) ; llukum Chand Aswal v. Gyaneiidcr 


Chundcr Labiri, 14 C. 570 (1887). In Prabhu 
Narain Singh v. Saligraiti Singh, 34 C. 576 
(1907), the section was hJ^ld inapplicable 
[family domains of Maharajah of Bonarosl. 

(5) Ratan Mahanti v. Khatoo Sahoo, 29 
C. 400 (1902). 

(6) Zamil Ahmed v. Maharaja of Sikkim, 
38 C. 859 (1911) ; 15 C. W. N. 092. 
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the fro'periy in the vmmier 'prescribed in regard to the attachment 
of property in execution of a decree : 

Provided tlmt no attachment under a precept shall continue 
* for more than two months unless the period of attachment is ex- 
tended by an order of the Court which passed the decree or unless 
before the determination of such attachment the decree has been 
transferred to the Court by which the attachment has been made 
and tlw decree-holder has applied for an order fcrr the sale of such 
property. 

Precepts. — See us to tliLs section the notes to sect. 38, mik. As regurdu 
this section the Report of the Select Committee states : — “ Though a system 
of <iX('.cution based on [)recepts is, in the opinion of tlie Committee, open to 
grave objection, they think the idea may be utilized for the purpose of enabling 
a decree-holder to obtain an interim attachment when there is ground to appre- 
hend that he may otherwise be deprived of the fruits of liis decree. They have 
for this purpose introduced clause 46 into the Bill. They think it expedient 
to fix a time limit for the continuance of this interim attachment, but at the 
same time tliey have empowered tlie Court to extend the period to meet the 
exigencies of particular cases. After careful consideration they have come to 
the conclusion that notwithstanding attachment under a precept, re-attachment 
on the ordinary application for execution will still be necessary. Though at 
first sight it may appear a better course to provide that re-attachment shall 
not be necessary when the issue of a precept is followed by the ordinary' applica- 
tion for cxe(;ution, after tjareful consideration they have come to the conclusion 
that it will be safer to require re-attachment, having regard to the agency by 
wliich execution is carried into effect.” The section, therefore, originally 
contained a third clause as follows : — “ Notwithstanding anything contained 
in this section, it shall be incumbent on tlie decree-holder to apply for execution 
as though no precept had been issued.” This, however, was later in Council 
struck out. 

Appendix E No. 1 gives form of certificate of result of proceedings in 
precepts. 

Questions to be determined by Court executing decree. 

244.J 47. (1) All questions arising between the parties to the 

Questions to be deter- which the decree was passed, or their 

mined by the Court exe- representatives, and relating to the execution, 
cuting decree. discharge or satisfaction of the decree, shall 

be determined by the Court executing the decree and not by a 
separate suit. * 

(2) TJm Court may^ subject to any objection as to limitation 
or jurisdiction^ treat a jmceeding under this section as a suit or 
a suit as a proceeding and may, if necessary, order payment of 
any additioml courtfees. 

(3) Where a question arises as to whether any person is or is 
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mt the representative of a party, such question shallj for the 
purposes of this section, he ddermined hy the Court, 

Explanation, — Fo^' the purposes 0 / this section, a plaintiff 
whose suit has been dismissed and a defendant against whom a suit 
1ms been dismissed, are parties to the suit. 

History and Scope of Section. — The provisions of this important [s» 224.] 
section are designed to prevent multiplicity of suits and to secure tliat all 
matters which can be decided in the suit should be so decided. Th(^ subject- 
matter has been repeatedly considered both by the Legislature since it was 
first statutorily dealt witli in sect. 11, Act XXIIL of 1861, amending the Code 
of 1859, as also by the Courts, wliicli have given numerous and often conflicting 
decisions on points whicli liave arisen witli reference to it. The tendency 
both of the Legislature and, on the whole, of the Courts has been to enlarge 
as much as possible the scope of tlie proceedings before Courts cliarged with 
tlie execution of the decree. Witli this view tlie statutory law has been amended 
from time to time. Sect. 11 of Act XXIII. of 1861, which referred expressly 
only to parties and not repr<‘.8<mtatives, and not to discharge, satisfaction or 
st.ay, ran as follows : — 

“ All questions regarding the amount of any mesne profits whicli by the 
terms of the decree may have been reserved for adjustment in the execiilioii 
of the de.(*.ree., or of any mesne profits or interest which may be payabl(‘ in resp(‘cf. 
of the subjiic.t-matter of a suit between the date of the institution of the suit . 
and exiwiution of the dec.re(‘, as well as questions ridaf ing to sums alleged to have 
b(‘,en paid in discharge or satisfaction of the decree or the like, and any othei’ 
questions arising between the parties to the suit in which the decree was ])assed 
and relating to the execution of the decree, shall be determined by order of the 
(S)urt executing the decree arid not, by separate suit, and the order ])assed by tlie 
(h)urt shall be open to appeal.” 

This enactment was followed by the Code of 1877 (Act X.). This (’ode 
expressly referred to representatives, and was in its terms the same as those of 
the Code of 1882, as the latter was first published, except that the words “ dis- 
charge ” and “satisfaction” appeared for the first time in the (!ode of 1882 
(Act XIV.). The latter Code was amended by Act VIL of 1888. Sect. 26 
of that amending Act substituted a new clause (c) for that whicdi appeared 
in sect. 244 of that Code prior to this amendment. The amended clause (c) 
included cases of stay of execution as to which there had been some difference 
of opinion v^iether, as suspending execution, it was a matter relating to execution. 

Act VII. of 1888 also added the last clause of sect. 244 of tlie former Code which 
corresponds with subsection (3) of the present Code, though the latter has been 
amended. 

It will be observed that the present Code effects several amendments. 

In the first place clause (a) of sect. 244 of the last Code has not been 
re-enacted. That clause ran : (a) “ questions regarding the amount of any mesve 
profits as to which the decree has directed inquiry.' All reference to mesne 
profits has now been omitted. This omission is due to the recognition of the 
principle that inquiries into the amount of mesne profits are properly not a 
matter for the execution depart, ment, but should be treated as an int<igral 
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part of tl\e suit, for tho. duties of execution do not properly arise until the amount 
of mesne profits lias been ascertained and the successful party is in a 
position to a])ply to the Court with all the necessary formalities in order to 
realize the sum as though it were the subject of a decree for the payment of 
money. Under the former Code the Court miglit under sect. 212 of that Code 
have passed a dec.rec for the property and directed an inquiry into the amount 
of mesne profits accrued due prior to the suit, which under clause (o.) of sect. 244 
might liave been determined by the Court executing the decree, and under 
clause (h) of that section the Court of execution might also determine 
questions regarding the amount of mesne profits accruing after th(‘ institution 
of the suit as allowed by sect. 211. Now the ascertainment of the mesne profits 
no longer forms part of the proceedings in execution, but is a part of the suit 
itself. Under 0. XX. r. 12 of the present Code the Court, in the case of mesne 
profits accruing before the suit, may either determine the amount in the decree 
or pass a ])reliminary decitee for possession only. In the case of mesne profits 
accruing after the suit, it may pass such a preliminary decree. Whenever it 
passes a preliminary decree the Court must then, in continuation of the suit, 
impiire a.s to mesne profits and dispose of the same by a final decree which is 
tlieu callable of oxec.ution. 

On the same principle, viz. that questions regarding the amount of both 
mesne profits and int(‘rest should be determined by the decr(‘e and not in execu- 
tion clause (h) of the former section has been omitted. 

The reference to stay of execution has been omitted, but this is a matter 
clearly coming within the words “ all (juestionsf etc. 

The third sub-section has been redrafted, and the Legislature has made it 
compulsory on the Court to determine questions arising as to representation 
of parties. It was considered inexpedient that separate suits should be instituted 
for the d<u‘.ision of such questions, as the delay and expense were often very 
great and resulted in the nee.dless protraction of litigation. 

The second sub-section and the explanation are new. The first; sanctions 
an existing practice and tlu^ latter is intended to end a conflict of judicial decisions. 
See as to these, fost. 

'riiere are several other matters whi(*h have been the subject of conflicting 
judicial decisions, but. these have not been dealt with and are commented upon, 
post. 

The object of this section is that the Court having the parties before it 
in the suit, it is proper that all questions between them relating to the execut ion 
of the decree should be determined and there should not be the expense of 
separate suits to determine such questions. The most liberal interpretation, 
tlierefore, ouglit to be given to the provisions of this section in order to carry 
out what was the design of the Legi8lature.(l) The section has been framed so 
as to prohibit in a separate suit any relief being granted which shall interfere 
with the conduct of the execution proceedings by the Court executing the 
decree. (2) The Privy Council speaking of sec.t. 11 of Act XXIII. of 1861 said, 

“ This enactment was undoubtedly passed for the beneficial purp(>se of checking 

(1) Osoemmunissa Kliaioon o. AnuM'rnon- (2) T^al Das v, ICishor Das, 22 B. 463, 406 
uissa Kliatonn, 20 W. R. 102 (IS73). (ISiXi), riling Azizau i\ Matuklal, 21 C. 437. 
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needless liii^ation, and ilieir Lordships do not desire to limit its operation/* (1) 
And again, under the last CV:>do, the Judicial Committee stated that it was of 
the utmost importance that all objections to execution should be disposed of as 
cheaply and as speedily as possible, and that they were glad to find that the 
Courts in India had not placed any narrow construction on the language of 
sect. 244 of (hat CV)de ; (2) and in accordance with that decision it has been 
repeatedly held that a wide and liberal construction should be placed on the 
section so as not to drive parties to an independent suit, unless the case be 
clearly outside the scope and purview of the section, so that all questions which 
can possibly be determined in the execution proceedings should be so deter- 
mined. (.3) It has been recently held that the expression “ parties to the suit *’ 
iiuports “between parlies opposed to each otlier in the suit,’’ but docs not 
necessarily mean betw(ien parties who are plaintill and defendant respectively : 
in a ])artition suit parties who are co-defendants are often opposed to each other. (4) 
The provisions of this section relate not only to ]>roc(‘edings initiated by 
th<^ deci’ee-holder, but also to applications made by the judgment-debtors. (5) 
The section does not apply as a bar to an adjudication of a question raised by 
a party not S(‘eking such adjudication as a plaintiff, but resisting the plaintiff's 
claim as a defendant.(G) When a (’ourt passes an ord(‘r under this section it is 
not necessary to draw up a decree. (7) This sec.tion does not affect the juris- 
diction of the (loiirt but oidy prescribes the form of procedure. (8) 

As to the applicability of this section in cases under the Public Demands 
Recovery Act, a matter which appears to be in an unsettled state, and to Agency 
Trnets n\ ]\radras,(9) see cases noted below.(IO) 

A party may b(5 estopped from raising an objection that the sectioTi is 
a bar.(l 1) 


*{l) (Jhnwdhry Wulicd Ali Mt.. Jmnaee, 
Jl 8. L. 11. 14(1, A. ()., p. 155(1872). 

(2) IVopSionno Kumar Sariyal r. Knli Das 
Sanyal, JO ft (iS.'l, at ]). 080 (1802). 

(.‘J) Sett Umednial c. Sriuatli Hoy, 27 f'. 
810, 8l:j (1000) ; .foi^emoya Das.si r. Thac- 
konuuii Dassi, 24 i\ 473, 402 (1800); Ptm- 
rliamiu Hundopadliya v. llaJjia Hil)i, 17 (!. 
711, 718 (1800). (Jobardhan Roy v. Rbluui 
1‘rasad, 23 A. 110, 118 (1000) ; Adliar Singh 
r. Shoo Prasad, 24 A. 200, 210, 211 (1808); 
A])])a Rno V. Vonkatara Manayanima, 23 M. 
75 (1800) ; (Ihazidin v. Fakir Riiksh, 7 A. .33 
[1884) ; Muttnvelu Pillai v. Vytlidinga Pillai, 
) M. H. Ct R. 185, 188 (1870) ; Jamini Nath 
Roy V. Bharma Das Sur, 33 (J. 857, 800 (1900). 

(4) Mangayya c. Srirarnulu, 24 M. L. J. 
m (1913). 

(5) Erusappa Mudaliar Commercial, etc. 
Hank, 23 M. 377 (1899). 

(0) l)urga (Jharan Agradani v. Karanm 
Evhau, 7 C. W. N. 007, at p. 008 (1903). 

(7) Kherodt^ Suiidari Bebi v. Juanendra 
'^ath Pal, 0 C. W. N. 283 (1901), disk, (lop.al 


fMiandra r. Pr<M)natli Biiit, 32 (I 175 (1904). 

(8) Vfuikata KrtshTiama r. Kiishna Han, 
.32 425 (1000). 

(0) Maharajali of Vijianagram v. Somaso- 
kaM, 17 M. L. J. 117 (hM)(i). 

(10) Mali f'haranSingh c. Chandra Kumar 
Dey, 34 ft 787 (1007) ; Punia f !liaudra ( ’liaL- 
terjo r. Binabundhu .Mukerjoe, 31 ft 811 
(1007) ; .lanlsi Dass r. Ram flolam Sahu, 28 
ft 813 (1001) ; .s. o„ Oft W. N. .331 ; IJazra r. 
Bilwar Ali, 5 ft W. N. 521 (1901) ; Ramrup 
Sahay ik Khuslial Misser, 0 C. W. N. 0.30 
(1902); Harhamdeo Narayani Singh v. Rili 
Ra.sul Bandi, 1 (J. L. J. 300 ; s. n., .32 Ct 091 
(19f).5) ; Umedali Rhuya v, Rajalakshmi 
Bebya, 33 0. 84 ; ID. L. J. 538 (1906) ; 
Raghubans Saliai r. Ful Kumari, 1 Ct L. J. 
542 ( 1 905) ; s. c., 32 ft 1 130 ; Elokeshi Basi v. 
Abinash (3iandra Rose, 5 ft L. J. 038 (1907) ; 
Ranga Chandra v. Tarakinkar, 10 ft W. N. 
973 (1912); Prag Narain v. Kamakhia 
Singh, P. ft, 31 A. 551 (1909). 

(11) Hara Bhan Kalia v. Purna Chiindra 
Ahmdal, 11 Ct W. N. 145 (1900). 
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All qu6stioiis/’ etc. As already stated, the section should receive a 
liberal construc-tion. This has been further einpliasized by the introduction 
of the word all. riiis section, however, applies only to questions relating 
to execution, etc., of a decree which is unchallenged. It presupposes the 
existcnc^e of a decree whicli is validly susceptible of execution. Cases can only 
bo inquired into under it where the execution of a decree which is susceptible 
and capable of execution is conceded, and it does not apply to a case where 
tlio olqe.ct is to impugn the decree itself or to set up a case inconsistent with 
tli(*. decree wliicJi it is sought to execute, (1) as where fraud affecting the decree 
is alleged, (2) or an agreement previous to the decree that it was not to be 
executed, (3) or the judgment-debtor tries to set aside the effect of a decree.(4) 
The validity of a deciee of which execution is sought cannot be disputed in 
])roceediTigs under tliis section, the power given to stay execution referring to 
the stay of execution of valid decrecs.(5) The scope of tlie section is limited 
to questions arising in the enforcement of an existing decrei* capable of execution 
on the application of one or other of the parties to it.(()) This section pre- 
supposes that the questions with which it deals are such as can be finally deter- 
mined in the execution proceedings. If they cannot, it has no application.(7) The 
section apjdii's as well to a dispute arising after the decree has been ex(‘,cuted 
as to disput(‘s before that event.(8) But the questions must be such as have 
refermuu^ to mattiU's arising subs(>quent. to the juissing of the decree and not 
n.ut(‘c.e(hmt t.o it.(t)) AVhere, however, the decree has been fully sat-istied and 
the exiMuition proceedings closed, no order (5an be jiassed under tliis section 
and a separate suit will lie ; (10) and a (piestion is not within this section which 
did not arise at all unth the decree ceased to exist..(l I ) Tt- has recently been held 
that the answer to the question whether an order in execution-jnoceedings is 


(1) Hasaan Ali /j. Gaiizi Ali .Mir, 31 C. 
170, 181, 182 (I {103), Hoo Khottrapal Singh 
Roy r. Shyaina Prosad JIannan, 32 (X 202, 
21)5 (1{)04). [“ It (h. 244) refers to proceed- 
ings in execution based on the docrce as if 
the deenjo was perfectly good an«l valid.”] 
As to d<>cToc ihca})able of execution by rea.son 
of events snbstMpiont to deciee, sc‘e Ahmed r. 
Khalifa, 18 B. 495 (1894) ; KuinarettaServai- 
garan w. Sabhapathy Chettiar, 30 M. 20 { 1900) 
[the objection is to tlu^ decree itself and not 
to the ex(*( iition of the decree] ; Rashbohari 
Singh Joynanda Singh, 4 C. L. J. 475 
(1{M)0) ; llolxuidra Nath Bhuttacharjee v. 
Prasanua Kumar (>hakravarti, 5 C. L. J. 328 
( 1 907) Sundarajjpa r. Sreeramulu, 1 7 M. L. J. 
288 (1907). 

(2) See notes to “ Fraud,” jwl. 

(3) Hassan Ali r. Gaiizi Ali Mir, .supra. 

(4) Khetrapal Singh Roy r. Shyaina 
Prosad Barman, 32 C. 205, 207 (1904), dist., 
Ram Chandra Mukerjee r. Ranjit Singh, 27 
a 242 (1899). 

(5) (3iintainan \ ithoha v. Chiiitaiuan 


Bajaji, 22 B. 475, 480 (1890), and eases the.o 
cited, and in notes to s. 42, posi ; Clihoti 
Narain Singh v. Mt. Rami^shwar Koer, 0 C. 
W. N. 790 (1902) ; Sudindra c.'Budan, 9 M. 
80, 83 (1885), where at p. 81 it was pointed 
out that the f|uostion raised really ro-o|W‘ned 
tlu‘ whole litigation in an (execution pi*o. 
coeding. 

(0) See (Jhowdliry Wahed AH v. Mt, 
.Tiiraaee, 11 B. L. R. 149, 150 (1872) ; Rusto- 
miji Burjorji v. Kessowji Naik, 8 B. 287 
(1884). 

(7) Ratnanathan Chettiar v.^ Levvai Mara- 
kayar. 23 M. 105 (1898). 

(8) imdad Ali v. .lagan Lai, 17 A. 478 
(1895) ; Collector of Jaunpur i\ Bithal Das- 
24 A. 291 (1902), (list., Ram Chandar Misar 
r. Bechu Bhagat, 7 A. 041 (1885). 

(9) Chhoti Narain Singh v. Mt. Rameshwar 
Koer, 0 C. W. N. 790 (1902). 

(10) See notes on “ Separate suit.” 

fll) Coffin r. Karbari Rawat, 22 C. 501 
(189.5). 
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ithin tlie scope of this section depends upon its nature and contents : if it 
3cides a question relating to the execution, satisfaction, or discharge of the 
3cree, and if the decision has been given between parties to the suit or their 
presentatives in interest, the order of the Court falls within the scope of this 
iction and is a decree within the meaning of section 2.(1) 

The three forms in which the question under disc.ussion generally arises 
e as to the competency of the Court of execution to entertain tlie application ; 
hether an appeal lies from an order passed by tho executing Court ; and whether, 
a separate suit has been brought, it is barred. 

The following matters have been held to be within the section ' 

All matters relating to the attachment or sale of property such as an order 
y attachment and sale in execution ; (2) refusing to confirm a sale ; (3) 
eking to obtain execution of the decree against some property other than 
at actually mortgaged; (4) impugning under sect. 294 (now 0. XXI. r. 71), 
irchasc by holder of decree in execution of which property was sold ; (5) 
eking to have a sale set aside ; (C) suit for property wrongly taken in execution 
a decree.(7) Wliere a claim is made against defendant as holding 
(ssession of an estate said to be liable for the claim, any question whether 
c defendant, in fact, held such estate, and any question as to the right 
execute against property belonging to the defendant ; (8) the question 
letlier a person alleged to be a representative of a diu'.eased party is 
c.h representative, and wliethcr property against which execution is sought 
the hands of the rej)r(;scntative was, in fact, the properly (d such 


(J) Koghubar v. Jadu Nandan, 15 C. L. J. 

(1911); 16 C. W. N. 7.‘16, following 
ytara v. Praii Ivriahen, 13 (■. L. J. 257 
flO) ; and' sco Srinivas v. Kcslio Pro.sad, 
C. L. J. 489 (1911). 

(2) Polokdhari Kai v. liadlia Porshad 
>gh, 8 C. 2.'^(1881); 8 1. A. 105 Lordoi 
l)caJablcJ. 

3) Uoyamoyi Jlasi v. Sarat C’hundcr 
>zumdar, 25 C. 175 (1897) ; 1 C. W. N. 056 
dcr appcalabicj. 

4) Jogoinaya Uassi v. 'J’liackomoni DaHsi, 
C. 47:i, 492 (1896) [suit not maintainable j. 

5) Chintamanrav Natii v. Vithabal, 1 1 B. 
S (1887) [su’^ not maintainable f 

0) Prosunno Kumar Sanyal v. Kali J)a.s 
lyal, 19 C. 683 (1892), P. C. [suit not 
intainablo] ; Sri Maharani Beni v. Lokhi 
i, 3 C. W. N. 6 (1898) [sale in execution of 
\)artG decroo subsequently set aside : com- 
ency of execution Court to go into 
istionj. Krishnan v. Arunaehellam, 16 M. 

449 (1892) [competency of Court ; if the 
ccoding sought to bo set aside relates to 
cution the siiccilic ground on which the 
cceding is impeached is immaterial]; 


Muushi Prag Narain v. Tlmkur Kamakliia, 
14 C. W. N. 55 (1909). 

(7) Bkii Mahata Shyama Churn 
Khawas 22 C. 483 (1895) [separate suit not 
maintaiuablej ; Muttuvelu Pillai «». Vythi- 
liiiga Pillai, 5 M. H. C. K. 185 (1870) [same] ; 
Hani Katama v. Bothagurusami 'Jevar, 0 
M. H. C. 11. 293, 297 (1871) [same] ; JogeiuU-a 
Narain r. llance .Siirno Moyce, 14 W. U. 39 
(1870) [suit barred]; Prannatli Roy Chow- 
dliry r. Preonath Roy Chowdbi y, 8 W. R. 398 
( 1867) [order apjiealablo] ; but where the Act 
was unauthorized and therefore not done, in 
execution, a separate suit was hold to lie ; 
Rash Beharco Ball v. Bccbee Wajan, 11 
W. R. 516 (1869) ; Imdad Ali v. Jagan Jjal, 
17 A. 478 (1895) [comixjtcncy of Court to 
restore possession]. 

(8) Oseemunnissa Khatooii c. Amceroon- 
issa Khatoon, 20 W, R. 162 (1873) [suit not 
maintainable] ; and sec as to questions relat- 
ing to liability of private property of a 
representative, Chowdhry Wahed Ali v. Mt, 
Juraaee, 11 B. L. R. 149 (1872), P. C. [same] ; 
»Sc>th Chand Mai v. Durga l)ei, 12 A. 313 
(1889). l8co notes, jfoal. 
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deceased party and not the separate ])roperty of the reprcsentative.(l) 
Question regarding the appointment or removal of a rcceiv('r appointed by 
decree in an admijiistrat ion suit ; (2) the appointment of a j)erson as lioad of 
a religious endowment in execution of a decree ; (3) an order declaring party 
entitled to Mas possession ; (4) an order holding that a party was not entitled 
to a gr(;ater (piantity of land than that sued for, thougli given by a consent 
decree ; (5) a question as to propriety of execution of a rent decree by sale, 
and as to suppression of sale proclamation ; (6) or as to sale of an occupancy 
holding not transferable by custom in execution of a decree for arrears of rent 
obtained by a co-sharer landlord ; (7) objection by a person dispossessed under 
compromise decree to which comjuomisc she was not a party ; (8) the question 
whether the defendant is entitled to a right of occupancy or iion-salcablc 
tenure ; (9) all questions regarding liability to attachment and sale, whethcj’ 
arising under the Code or other Act being within the section. (10) An order 
requiring the decree-holder to give securit.y ; (11) a question as to the amount 
of security required in granting stay of execution ; (12) an order relating 
to the stay of execution ; (13) an inquiry iiilo a disputed qiM'stion as to 


(]) 13ciii Prosad Kuuww c. Jaikhna Knii- 
war, 21 A. 323 (1S99) not niaintainalde] ; 
Ujjemha Bliatta i\ llanganatha J31iatta, 17 M. 
309 (1893) [competeney of Court]. 8ee not(‘s 
to “ Ariyiiig.” 

(2) Mithibai r. Liinji Nowroji, 5 11. 45 
(IH80) [the management of the estate being 
in tliis ease a matter relating to the cxeeution 
of t he decree ; order ui)pealable]. 

(3) Gnana 8ambanda r. ^'i8valiga, 13 M. 
338 (1890) [order appealable j ; Ponnambala 
'I'arabirari r. 8ivagnana Desika, 17 M. 343 
(1894), P. C. [same] ; 21 I. A. 71. 

(4) Najlian v. Mahomed Taki Khan, 9 C. 
872 (1883) [suit not maintainable] ; as t o 
v/liothor delivery of formal possession gives 
cause of action for fresh suit, see Shama 
(3iaran Chattei'ji r. Ma<lhiib Chander Moo- 
kerji, llC). 93 (1884). 

(5) Mohibullah r. Imami, 9 A. 229 (1887) 
[suit barred]. 

(0) Jagan Nath (jorai i\ Watson, 19 C. 341 
(1892) [suit barred]. 

(7) Burga Charan Mandal v. Kali Prasanna 
8arkar, 2li C. 121 (1899) ; 3 C. W. N. 580 
[eomi)ctency of ex(*cution Court to entertain 
application]. 

(8) Sankaravadivammal Kuniara- 

samya, 8 M, 473 (1885) [order a])]H*alablej. 

(9) Kam Gopal v. KhiaU liam, 0 A. 448 
(1884) [suit ban'ed] ; .lanki Singh i\ Ablakh 
Singh, 0 A, 393 (1884) [same objceliou on 
gi'ouud that land not liable to sale] ; Basti 


Ram V. Fattu, 8 A. 140 (188(5) [suit biined|. 
In Bardi'o Prasad, c. Juthan Bam, 27 A. 08 1 
{1!H)5), the (*ourt hehl that the ])lea •whether 
the pro])erty was saleable should ha\'e been 
I’aised in the original suit. 

(10) Basti Ram v. Fattu, supra, at [i. 148 
(foil. Sheikh Nurullah e. Sheikh Burullah, 
9 (I Wh N. 972 (1905)] ; Krislmaii v. Arumi- 
chellum, 10 M. -1 17 (1892). 

(11) Lutehmeeput Singh V. Sita Nath Doss, 
8 (’. 477 (1882) [under s. 540 of Code of 1877 ; 
order appt'alable I. 

(12) Mahant Ishwargar r. Ghudusama Ma- 
nathar, 12 B. 30 (1887) [order appealable]. 
But see Saraswati Bannania v. Golap Das 
Barman, 41 (\ 100 (1913) [ordei‘ for security 
ill stay of execution not appealable]. 

(13) Clause [h)\ Hoti Lai v. Hardeo, 5 A. 212 
(1882) [order appealable] ; Gha/idin v. Fakir 
Buksh, 7 A. 73 (1884) [same] ; Kassa Mai v. 
Gopi, 10 A. 389 (1888) [same] ; Kristomohiny 
Dossee V. Bama Churn Nag, PC. 733 (1881) ; 
Mussaji Abdulla v. Bamodardas, 12 B. 279 
(1888) [same] ; Steel v. Ichamoye Chowdhrain, 
13 C. Ill (1886) [same] : contra Nihal Chand 
V. Ramoshari Bas8ee,^^9 C. 214 (1882), in so 
far as it held that the matter does not relate 
to execution is no longer law, the section 
having bqen amended in this respect in 1883, 
though the question whether there is an 
appeal is another matter depending on 
whether the order is a decree ; [held no 
appeal]. 
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tiie ti'ansfer of a decree ; (1) a claim for refund of proceeds of execution sale 
ou ground that decree satisfied ; (2) a suit for the purpose of having it deter- 
mined that execution is barred ; (3) the adjustment of a decree, tlic question 
being one relating to its satisfaction. (4) An application f(u- restitution of 
amount which had in execution been realized in excesB.(r)) An order under 
sect. 87 of the Transfer of Property Act ; (6) or under sect. 81) of the same 
Act ; (7) the setting aside of a sale as being in contravention of sect. 99 of 
the same Act ; (8) a suit to recover possession after failure to execute decree 
for possession ; (9) statement of amount received under a decree for possession 
on an usufructuary mortgage. (10) A suit to set aside sale on ground that 
defendant had purcliased without permission of Court; (11) an agreement 
before decree by the decree-holder not to recover costs whicJi tlic decree; might 
.a ward ; (12) an order for payment of surplus sale proceeds ; (13) a suit to restrain 
a dec.ree-holder fi-om executing Ids decree when the decree lias been satisfied 
by an agreement out of Court, and such satisfaction has not been certifi(‘d ; (14) 
the question whether the decree is capable of execution ; (15) or whether there 


(J) Dwiir Bukah Sircar i\ Patik .Tali, 20 U. 
250 (1808) [couapetenoy of Court to entertain 
application J. 

(2) Syud N'clayet Hossoiu v. Syad Wuleo 
Almied, 23 W. 11. 207 (1875) rcompotoncy of 
execution Court]. 

(3) l^ojS,but Ali V. Shukh Moha, 11 B. L. 
li. 42 (1873). 8eo Zurneer Sirdar v. Asaee- 
luooddccn Sirdar, 23 W. It. 257 (1878). 

(4) Rangji v. Bhaiji, 11 B. 57 (1886). 

f5) Haniam Chandar v, Muhammad Yar- 
Xhan, 27 A. 485 (1905). 

(6) Xedar Nath v. Ijalji Saliai, 12 A. 61 
(1889), V. B. [order appealable]; Bansidhar v. 
Gaya Prasad, 24 A. 179, 183 (1901) [s. 74 of 
same Act. Suit barred, disl. in Tufail Fatma 
i\ Bitola, 27 A. 400 (1904). 

(7) Oudh Behari Jjal o. Nagoshwar Lai, 13 
A. 278 (1890) [eompeteuey of oxeeution 
(Vuirtj ; Mallikarjunadu v. Lingamurti, 25 
M. 244 (1900) {order appealable]; contra 
Ajiidliia Fershad v, Baldco Singh, 21 C. 818 
(1894) [appliea4,ion not one for execution]; 
followed in Jehangir Cowasji v. The Hope 
Mills, Ltd., 34 B. 273 (1905). 

(8) Mayan Pathuli v. Pakuran, 22 M. 347 
(1898) [suit barred] ; Sonu Singh v. Behari 
Singh, 33 C. 283 (1905). The first case was 
dist. in Muthu v. Karrupan, 30 M. 313 (1907), 
17 M. L. J. 163 ; Ashutosh Sikdar v. Bohair 
Lai Kutunia, II C. W. N. 1011 (1907) ; s. c., 
35 C. 61 F. B. ; and see Suhadu Manaji 
V. Dwlya Jabu, 14 Bom. L. R. 254 (1911). 

(9) Ranganasary V. Shuppani, 5 M. H. C. R. 


375 (1870) [suit barred] ; Kisan Nandram v. 
Anamham Bachaji, 10 B. 11. C. R. 433 (1873) 
[saimd ; Fakirapa. v. Paudurangapa, 6 B. 7 
(1881) [same] ; when a decree was declara- 
tory and also gave cons(‘fpiontial relief, it was 
hold that though execution for this might bo 
barred, it did not follow that plaintili’s 
declared title could not be enforced by suit. 
Jagan Nath v. Halgobind, 1 A. 41. C. R. 154 
(1869) ; but a deeroo which is not declaratory 
only can be enforced in execution. Madhav- 
rao V. Rararao, 22 B. 267 (1896). 

(10) Golara RusbuI c. Kishen Mohuu, 23 
W. R. 156 (187^») [eoinpeleney of execution 
Court j. 

(11) Viraragliava r. Venkata, 16 M. 287 
(1892) [suit barred ; at p. 286. “ The Court 
which did the erroneous act, that is, which put 
the defendant into posscasion. must undo it, 
and that is the Court exocuLiiu; the decree”]. 

(12) LaldasNavandas V. KishordasBevidas, 
22 B. 463 (1890), l^. B. fcompeteneyof Court!, 
fted qn, Biss, from in Hassari Ali v. Gauzi 
Ali Mir, 31 C. 179 (1893). 

(13) Hurd war Singh v. Bhawani Persliad, 2 
a W. N. 429 (1897). 

(14) Azizan v. Matuk Lai Sahu, 21 C. 437 
(1893) [suit barred]; Banerjce, J., diss.; ob- 
serving at p. 460, on the case of Mukund 
Harshet v. Haridas Khomji, 17 B. 23 (1892) ; 
Bist. in Iswar Chandra Butt v. Haris Chandra 
Butt, 25 C. 718 (1898) ; 2 C. W. N. 247. 

(15) Imdad Ali v. Jagan Lai, 18 A. 478, at 
p. 482 (1895). 
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is anything due on it ; (1) questions as to part satisfaction of a decree.(2) Suit 
by judgment-debtor against auction-purchaser to recover property sold in 
executiim, on the gi*ound that being a tenant’s right it is not saleable. (3) When 
a prior mortgagee has been made a party in a puisne mortgagee’s suit, and the 
puisne mortgagee has obtained a decree for sale on his mortgage, the prior 
mortgagee can have his rights settled in execution-proceedings by an applica- 
tion under tliis section. (4)- 

AVhat a decree meaius is a question relating to execution ; and a suit there- 
fore whic;h asks the Court to construe a decree and ascertain xdaintiff's rights 
is barred, notwithstanding that other x)arties against whom no relief is claimed 
ar(^ added. (5) So also is an objection to a partition made by a Collector ; (6) 
an order refusing a representative of a deceased decree-holder liis claim to 
<’-ontinue the execution proceedings ; (7) an order declining to enlarge the 
time fix(^d for redemption. (8) 

It is to be observed (and this is not always understood) that an order may 
b(i, none the less, an order under this section because it is also passed under some 
ot her of the sections of the Code relating to the execution of decrees. 8o orders 
under the following sections of the last Code have been held to be also orders 
under sect. 221 of that Code corresponding with the present section : — s(5cts. 318 
and 334 ; (9) sect. 310a ; (10) sect. 287, clause (8) ; (11) sect. 294, clause (2) ; (12) 
sect. 294, last clause ; (13) sect. 243 ; (14) sects. 232, 234.(15) In such cases the 
matter is one ordinarily and from the nature of the case relating to execution, 
within the meaning of this section. If it is further one between the parties 


(1) Shoo Karaiii c. (huimi Lai, 22 A. 243, 
at p. 247 (1900). 

(2) Kristo Mohiiioc Dossec r. Kaliprosono 
Ohose, 8 C. 405 (1882). 

(3) Basti Ham v. Fattu, 8 A. 14(> (188()) 
[suit barrodj. 

(4) Bhojo Hari v. Gajciidra, 14 0. \V. N. 
072 (1<.K)U). 

(5) Nuwrojco Nusaerwanji v. Bapaji Dos- 
subhai, 5 Jbmi. Ij. H. 1030 (1003) [coiust'ut 
decree doclaring defendant owner; option 
to plaintiff to purchaBc ; failure of plaintiff ; 
suit by latter to have dett‘rininod his rights 
under de(!rcc]. 

(6) Krishna] i Narayan v. Daraodar Para- 
shrani, 6 Bom. L. R. 048 (1903) funder s. 
205 of last Code ; suit barred]. 

(7) Jeshankar Mancharani v, Pandya Pulia 
2 Bom. L. R. 887 (1900) [order appealable 
aud therefore no revision]. 

(8) Rango v. Bomshetti, 3 Bom. L. R. 654 
(1901) [orders appealable]. 

(0) Kasinatha Ayyar v. Uthamansa Row- . 
than, 25 Al. 629 (1901) ; Sandhu Taraganar 
V. Hussain Sahib, 28 M. 87 (1004); Pita v. 
Chunilal, 31 B. 207 (1900). 

(lO) Alanikka Odayan v. Uajagopala Pillai, 


30 M. 507 (1907) ; but see Mahomed Mosraf 
c. Habil Mia, 0 C, L. J. 749 (1904); Phul 
Chand Rani v. Nursing Ii Pershad Misser, 
28 C. 73 (1899) ; Kripa Nath Pal v. Ram 
Lakshmi Dasya, 1 C. W. N. 703 (1897); 
Murlidhar v, Anundrao, 25 B. 418 (1900) (at 
p. 421 , “ where the dispute did not fall within 
the terms of s. 244 (e), no appeal would lie ” ( ; 
PandurangGovindPurandare o. Krishnabai, 
I Bom. L. R. 74 (189!)) ; Murlidhar c. Anand 
Rao, 3 Bom. J^. R. 100 (1900) ; Kedar Nath 
Sen r. Uma Charan, 0 C. W. N. 57 (1900); 
Imtiazi Begam v, Dhuman Begam, 29 A. 275 
(1907); in Amir Rai v. Basdeo Singh, 6 
C. L. J. 204 (1900), the auction-purchaser 
was a third party. ^ 

(11) Ganga Prasad v, Raj Coomar Singh, 

30 017 (1903). 

(12) Makka v. Sri Ram, 24 A. 108 (1901). 

(13) Durga Kunwaj v. Balwant Singh, 23 
A. 478(1901). 

(14) Steel V. Ichamoye Chowdhrain, 13 C. 
Ill (1886) ; Lingum Krishnabhupati v. Kan- 
dula Swaramayya, 20 AL 360 (1896). 

( 1 5) Badri Narain v. Jai Kishen Das, 10 A. 
483, at p. 490 (1894). 
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or their representatives, within tlie meaning of this section, then the order also 
falls within it and there is an appeal ; otherwise not. 

The following have been held to be within the section : — 

An order disallowing objection that the value of property specified in 
sale proclamation was inadequate ; (1) an order determining whether an alleged 
transferee from a decree-liolder or his legal representative is the representative 
of the decree-holder ; (2) or refusing to stay sale for under- valuation ; (3) or 
refusing to enforce execution on the ground that applicant is not transferee or 
representative or on ground of limitation ; (4) or refusing delivery of possession 
of jewels retained by Court in course of execution though not sulqect-matter of 
decree ; (5) a suit to set aside sale on grounds tliat property not legally saleable, 
and that the real })urc}iaser was the decree-liolder who had not obtained leave 
to bid.(6) An order refusing to set aside a sale to a decree-holder jmrchaser, 
the decree in which suit has been set aside ; (7) a suit for recovery of lands taken 
by decree-holder in excess of terms of his decree ; (8) a suit by decree-holder 
to ri'cover purchase- money ; (9) an application for mesne profits by way of 
restitution, (lO) or on the same grounds to recover possession of property ; (11) 
an order refusing to determine the question whether an occupaney holding is 
transferable according to custom or usage and is therefore saleable, (12) or 
erroneously holding that the same can be attached and sold ; (13) or an order 
refusing to set aside on appeal an order dismissing objections for default of 
appearance,(14) or an order setting aside a sale on the ground of fraud ; (15) an 
application to recover from a decree-holder the proceeds of a sale in execution, 
such sal(^ having been sot aside ; (16) or an order refusing to enlarge time pre- 
scribed in a decree for redemption ; (17) an application for restitution of 


(J) Ganga Prosad r. Rajeoomar G hose, 30 

G. f)17 4GH)3) [order appealable]. 

(2) Ganga Gas Seal v. Yakub AliGobashi, 
21 C. 070 (1900). 

(3) Sivasami Naickar v. Katnasami, 23 M. 
508 (1900) [order apf)ealable] ; contra Siva- 
sanii Aehi v. Subrahmania, 27 M. 259 (1903). 

(4) Jladri Narain v. Jaikishen, 10 A. 483 
(1894). 

(5) A])i)a Rao v. Vonkataranianayanima, 
23 M. 55 (1899). 

(0) Gaulat Singh v. Jugal Kishoro, 22 A. 
108 (1899), and in Sitanatli Chattorjee v. 
Atmaram Kar«4 C. W. N. 571, 572 (1900) 
[objection on ground that property not liable 
to attaohment and sale] ; Gohar Khalipa 
Bipan v. Kasimuddi Jamadar, 4 G. W. N. 
557 (1899), 27 C. 415 [question of salo 
ability of occupancy lidding], ^ 

(7) Umedmal v. Srinath Roy, 27 0. 810 ; 

H. p., 4 C. W. N. 692 (IfK)O). 

(8) Biru Mahata v. Shyaina Churn 
Khawas, 22 (X 483 (1895). 

(9) Raliira-iid-din v. Ram Lai, 27 A. 155 
(1904). 


(10) Collector of Meerut v, Kalka Prasad, 
218 A. 065 (1900). 

(11) Sheoddial Sahu v. Rliawani, 29 A. 348 
(1907). 

(12) Majid Hossfdn v. Raghubar Chowdhry 
27 C. 187 (1899); Gahar Khalipa Bipari v. 
Kasimuddi Jamadar, 27 C. 415 (1899) ; s. e., 
4 C. W. N. 657. 

(13) Sitanath Chatt-erjoc v. Atmaram, 4 0. 
W. N. 571 (1900). 

(14) Lalnarain Singh v. Mahomed Rafi- 
uddin, 28 0. 81 (1900). 

(1.5) Monmohini Gossee v. I^akhinarain 
Chandra, 28 C. 116 (no second apjKial lies as 
none of tlie questions under s. 153 of the 
Bengal Tenancy Ant was decided) ; Sadho 
Chaiidhri v. Abhenandan Prasad, 20 A. 801 
(1903), and see notes on “ Fraud.” 

(16) Colinctorof Jaunpur v. Bithal Gas, 24 
A. 291 (1902), in whinli it was generally laid 
down that the section applies as well to a 
dispute arising after doereti has lKH*n executed 
ns it dmjs to a dispute arising previous to 
execution. 

(17) Range V. Bhomsetti, 26 B. I2l (1901). 
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money realised in exeemtion of an ex jmte decree in a suit in which decree 8(‘.t 
aside and wliicli is subsequently dismissed ; (1) or an order made on an applica- 
tion arising out of purchase by mortgagee holding decree for sale of portion 
of mortgaged property subject to mortgage ; (2) a suit for a declaration that 
a decree has been satisfied and for an injunction restraining decree-holder 
from executing it ; (3) or an order refusing delivery of possession of pro- 
pcrti<‘s sold to a decree-holder in execution of his decree, (4) or an order 
declaring the amount due under a mortgage-decree under sect. 88 of the Transfer 
of Property Act, (5) or an order refusing an application by judgment- 
debtor for recovery of the amount paid in excess of the decretal amount, (6) 
or an order setting aside a sale, or refusing to set aside a sale, (7) or dealing 
with a question reflating to discharge or satisfaction although no formal 
application for execution may have been made ; (8) a suit to set aside a sale 
in execution of a decree on the grounds that the real purchasers were the decree- 
holders wlio had not obtained leave to bid,(9) or on the ground that a 
compromise alleged to have been entered into, whereby the sale was confirmed 
after judgment-debtor's objection, was invalid. (10) Proceedings for delivery of 
possession to auction- purchaser after sale, as where the legal representative of 
the judgment-debtor resisted application for possession by the auction pur- 
chaser, alleging thaf. portions of the projierties belonged to him and not to ihe 
judgincnt-debtor.(ll) A suit by a decree-holder at whose insf ance a reciuver 
has been appointed to realize and pay off the decretal amount for a declaration 
tliat a lease alleged to have been executed by judgment-debtors after the appoint- 
ment of the receiver was invalid ; (12) and a suit for recovering of possession 
of properties by a person in whose presence a decree was made although 
he was a minor, bis remedy, if be could object to the sale under the decree, 
being hy an application under this sec tion ; (13) the question whet )i or 
thei’o was an agreement before decree by the dccre(;-b older nc)t to recover costs 
which the dc'cree might award ; (14) an objection by the judgmemt-debteu* 
to anction-purchascr's application to be put into possession on ground thnt 


(1) Saran v. Bhagwan, 25 A. 441, at p. 
442 (1903). 

(2) Erusappa v. Comnier»'ial li. M. Bank, 
23 M, 377 (1899). 

(3) Deno Bundhu Nundy r. Hari Mali 
DaKHC^c, 31 0. 480 (1904) ; s. c., 8 C.W. N. 395. 

(4) Kashinatb Ayyar v. Utlu’irmansa, 25 M. 
529 (1901); KaUayal Pathumay r. Raman 
Monon, 26 M. 740 (1902) ; Sheo Narain r. 
Nur Muhammad, 30 A. 72 (1907). 

(5) Aryan Bank r. Kamma Venkata, 26 
M. 237 (1902). 

(6) Dlian Knnwar v. Mahtab iSingli, 22 A. 
79(1899) ; Sar^n v. Bhagwan, 25 A. 441,442 
(1903). 

(7) Makka r. Hriram, 24 A. 108 (1901). 

(8) Ram Kamlc'ssari v. Suklian Singh, 7 
C. W. N. 172 (1902). 


(9) Durga Knnwar r. Balwaiit Singh, 23 
A. 478 (1901). 

(10) Aflhar Singh v. Slu'o Prosad,24 A. 209 
(1898). 

(11) MadhuHurlan v. Gobinda Pria Chow- 
dlmrani, 27 C. 34 ; s. c., 4 C. W. N. 417 
(1899); Sadashiv Narayhn, 35 B. 462 
(1911), dissenting from Bhagwaii v. Banwari, 
31 A. 82 (P. B.) (1908). 

(12) Maihewpon v. Gobardhan Tj ihc<li, 28 
G. 492 (1900). 

(13) Ram ^Ihandra Hannerjoe v. Hanjit 
Singh, 27 0. 242; s. e., 4 V, W. N. 405 
(1899). 

(14) Laldap Narandap e. Kisliordap, 22 B. 
463 (1896), (list, in Bonode I^al Pakraslii v. 
Brojendra Kumar Saha, 29 0. 810, at p. 812 
(1902). 
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sale was invalid ;(1) an application to allow execution proceedings to he 
re-opened ; (2) a suit by surety for declaration of non-liability as to portion 
of* decree. (3) 

A case is not within the section if it is a question which docs not relate 
to, and is not directly connected with, the execution of the decree, even though 
between the same parties, (4) that is, if it is not a question in respect to the 
furtherance of or liindrance to, or the manner of carrying out, tlie execution 
of the decree ; (5) or docs not arise between the parties to the suit in which the 
order was passed ; (G) or is a question which cannot be properly determined 
in execution ; (7) or if it is an order not in execution, such as an interlocutory 
order pending suit appointing a commission to make partition subsequently 
to a preliminary decree, (8) or if it indirectly and remotely relates to the execu- 
tion of the decree' ; (9) or the decree has been satisfied; (10) or if an order is 
madf^ not in execution of decree but after execution and when such proceedings 
liave come to an end; (11) or the question is one not under but outside the 
decree, such as assessment of damages for exce,ssive execution, (12) or for damages 
for injury to pro])erty after it had vested in him on the confirmation 
of the sah\(b3) 

The section does not apply where the decree has passed beyond the stage 
of execution and the Court is functus officio. So it does not apply to a suit by 
one of two judgment-debtors wlio has been compelled to satisfy the decjee 
against the other judgment-debtor for contribution ; (14) nor wliere a person 


(1) Mohim Cliamlra 'Rliat.taoharjoo r. Ram 
.Lofhan T)cy, 7 C. W. N. GDI (1903). 

(2) Nilratau Kliasnobish v. Ram Hutton 
C'ftaitorji, .T C. W. N. 027 (1901). 

(3) Lingii Rodfly v. Hussain Rojldy, 28 
M. 117 (I IK) 1). 

(4) Roy Nundolal Rosn v. Mir Aim Syod, 

•G (\ L. R. 4G (1S7()) ; Kashoo Kishori Roy 
t'howdhry v. Noor Klian, 7 W. R. (Oiv. R.) 
45 (18G7) [claim for damages in respect of 
injury sustained by goods while under attaeb- 
mont in execution of a decree which was 
afterwards sot aside] ; Sita Ram v. Mahipal, 3 
A. 533(1881) ; Krishna Roy v. Jawahir Singh, 
20 260 (1892); Annoda Prasad Rauerjeo 

V. Nobo Ki8s<iPo Roy, 9 U W. NT 952 (1905) 
[suit on unsat isfiod order of insolvent Court], 

(5) Haragobind Has Koiburto v. Issuri 
Hasi, 15 0. 187 (1887). 

(0) Ketlilamma v. Kclappan, 12 M. 228, 
230 (1887). 

(7) Oopi Narain Kliauna v. Bansidhar, 27 
A. .325 (1905). 

(8) .Togodishury IVl)ca ?»,Kailadi TJUundra 
bahiri, 24 Cal. 725 (1897). 

(9) Borliam Heo Prasad v. 'Para Clmnd, 
9 V. W. N. 989, 991 (1905). 


(10) Raja Pudmanund Singh Bahadoor f». 
Doorga Pershad Hoobey, 4 C. W. N. 3t) 
(1899) [(execution case dismissed for non- 
payment of process foe- -not app(‘alal)lej. 

(Jl) Har Prasad v. Slum Ram, 20 A. 500, 
508, 509 (1808) ; Ram Ad liar v. Narain Has, 
24 A. 519 (1902) ; Biijlia Roy v. Ramkumar 
Porshad, 26 C. 529; s. o., 3 (*. W. N. 374 
(1899) [amending sale certificate] ; Saddo 
Kunwar v. Bansi Hhar, 23 A. 476 (1901) 
[ib.] ; Jotindra Mohan Tagore v. Mahomed 
Basir Ohowdhry, 32 ft 332 (1904) [right of 
auction- purohaser to refund of purchase - 
money wdien auction-sale set aside] ; Bhimal 
Has ?». Mt. Canesha Koer, 1 C. W. N. 658 
(1897) ; Rhiilam Shabbir v, Hwarka Prosad, 
18 A. .36 (1895) [an ord(‘r directing delivery 
of possession to an auction-imrohasor, not 
appealablej. Contra : Muttia v. A])pasami, 
13 M. 504 (1890). 

(12) Heno Nath Banikya v. Ram Kumar 
('hiiokerbutt.y, 0 C. L. J. 527 (1904). 

(13) Kolintavita v. Kolintavita, 17 M. b. J. 
543 (1907) ; s. c., .31 M. 37. 

(14) Ramsaran Pando .Tank! Pande, 18 
A. 106 (1895). 
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lannot as transferee execute the decree, in which case of necessity he must 
Where a decree is executed by delivery of formal possession a cause 
al action exists against a defendant who remains in occupation of the 
pTeim8es.(2) A question relating to execution pre-supposes a person against 
whom execution is sought and cannot arise between decree-holder and a com- 
plete stranger.(3) And the section does not apply when the question is 
not between parties to the suit in which the decree was passed, but between 
parties who both claim to be representatives of one of such parties ; (4) or 
the question is one which forms no subject of enquiry in the suit and could 
not form the subject of enquiry in execution of decree. (5) A dispute between 
two judgment-debtors as to the right to property sold in execution is not within 
th(‘ section.(f)) The question whether the decree itself is valid is not one relating ' 
to execution. (7) The section does not apply when a previous suit is com- 
promised and dismissed, defendant agreeing to do something, and on liis failure 
plaintiff sues to enforce it, there being no direction in this respect in the former 
de(u*ec.(8) A question as to whether there has been an adjustment of the 
decree which has not been certified cannot be raised under this section.(9) 

A charge for maintenance ci'eated by a decree is not enforceable in execution. (10) 
An application by purchaser to set aside sale of immoveable property sold 
by the sheriff in execution of a decree or for compensation on th(‘ ground of 
deficiency in the area of the land sold is not within the section ; (11) nor is the 
question of the right of an auction-purchaser to a refund where the sale has been 
Ret aside. (12) A suit has been allowed to recover properties not included in a 
moitgage though inadvertently mentioned in the plaint and the decree. (13) 
Any questions that arise as to an order absolute for sale or foreclosure of mort- 
gaged property are not within the section.(14) Nor is an order in proceedings. 

(1) Pasnpftthy Ayyar v. Kotlianda, 28 M. guardian but without the Ranction of tlie 

54 (1004). Court rejected — no appeal liob) ; Dhaiiiram 

(2) Hassan Raja Chaudry v. Kailash Mahtav. Luchmeswar Singh, 23 C. 639(1896) 
^Miandra Singha, 8 C. W. N, 49 (1903), [objection that the jicrson who was said to 
Allowing Shama Charaii Chatterji r. Madhab have consented to the decree had no auitiority 
'Chandra Mookorjoe, 11 0. 93 (1884). Contra : to consent]. 

Madhu Sudan Das v, Gobinda Priya, 27 (!. (8) ChuniJal Dutt v. Hiralal Dutt, 7 (^. W. 

56 ; s. c., 4 C. W. N. 419 (1809). N. 168( 1902). 

(3) Nagamuthu v. Savarimuthu, 15 IVI. (9) Ramdoyal Banerjee v. Ram Huri Pal, 

226 (1891). 20 C. 32 (1802) ; but see as to Rcparatc .suit, 

(4) Gour Mohiin Gouli v. Dino Nath Deno Bundhu Nundy v. Harimati Dassee, 

FCarmakar, 25 G. 40 ; s. c., 2 0. W. N. 76 31 G. 480, p. 485 (1003). 

1897). (10) Matangineo Dassee V. Cfiooney MoiK‘y 

(5) Hanniant v. Surbabliat, 23 B. 304, 306 Dassee, 22 C. 1X)3 (1895) ; see also Arunochala 

1808). And it does not apply to an order v. Zamindar of Sivagiri, 7 M. 328 (1883) 

hat the plaintiff may be allowed to execute [decree charging impartible Zamindari], 

ho decree if ho fidfilled certain conditions at (11) Ram Narain v. Dfrarka Nath Khettry, 
lifferent stages of the proceeding, Srinivas 4 G. W N. 13 (1899). 

'. Kesho (1911), 14 (7. J. 480. (12) Jotjndra Mohun Tagore v. Mahomed 

(OjKastura Kunwar v. Gaya Prasatl, 29 Basir Ghowdhry, 32 C. 332 (1904). 

^.207 (1906). (13) Ram Cliander r. Kondo, 22 A. 442 

(7) Arunhchallam v. Murugappa, 12 M. (1900). 
i03 (1899) (application to set aside a decree (14) Akikunnissa Bibec r, Kooplal Dai»j 25 
Mwsed with the consent of the minor ’a 0, 133 (1897) [dissenting from Kedar Nath 
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before Courts of Revenue under Act XII. of 1881,(1) or an order passed in 
exercise of inherent powers to punisli for contempt, (2) or cases arising under 
Act X. of 1859 (Landlord and Tenant Act), (3) Where formal possession has 
been given under a final foreclosure decree but the mortgagor has continued 
in actual possession, the remedy is by suit. (4) An application under sect. 396 
of the last Code for an appointment of a Commissioner is not witliin the 
section. (5) 

Fraud. — It was well settled law under sect. 244 of tlie last Code that when 
circumstances affecting the validity of a sale in execution had been brought 
about by the fraud of one of the parties to the suit or the auction-purchaser 
and gave rise to a question between these parties such as, apart from fraud, 
would be within the provisions of that section, a suit would not lie to impeach the 
validity of tlie sale on the gi’ound of such fraud. (6) 


V. Lalji Salmi, 12 A. 01 (1890) ; Oudh Bihari 
Iml V. Nagcshwar 1ml, 12 A. 278 (1891)]; 
Tarapado Cl hose v. Kamini Dassce, 29 C. 644 
(1901); Hatom Ali Klmndkar v. Abdul 
Ouffar, 8 C. W. N. 102 (1903). 

(1) MaRik-iilla Khan v. Majidimnifiaa, 20 
A. 149 (1903) [application for refund in 
consoquouco of tho reversal or modification 
in appeal of a decree under above Act ; 
separate suit lies]. 

(2) Go?lu Ram v. Suraj Mai, 27 A. 380 
(1904) [such an order not a decree and no 
appeal]. But where there is a genuine dis- 
pnto between the parties as to execution, it 
slfould bo dealt with under this section, and 
not on a motion for contempt : Jamsetji v* 
Sorabjee, 9 Bom. L. R. 1301 (1907). It has 
been also said that an executing Court has 
no inherent power to commit for conteirijit ; 
tSankaralinga Rnddi n. Kaiidasami Tcran, 17 
M, L, J. 334 (1907), citing Kochappa p. Sachi 
Devi, 26 M. 494. 

(3) Bamoodar v. Iswar, 1.^ C. W. N. 78 
(1910). 

(4) Jagan Nath v. Milap Chand, 28 A. 722 

( 1 906) ; Wilayati Begam v. Nand K ishore, 
30 A. 231 (1908). * 

(5) Jatlat\ Madepalli,17M.L.J. 144(1906). 

(6) Mohendro Narain Chaturaj v. Ooiml 
Mondul, 17 0. 769 (1890) F. B. ; Rajoni Kant 
Bagchi V. Hossain Uddin Ahmed, 4 C. W. N. 
638 (1899) [fraud of auction-purchaser); 
IVosunno Kumar Sanyal v. Kali Das Sanyal, 
HI C. 683 (1892) P. C. Tho Allahabad High 
Court [Durga Kunwar v, Balwant Singh, 23 A. 
478, 480 (1901)] have treated the question as 
concluded by authority of a long string of 
cases in the Calcutta, Madras and Bombay 


High ( ‘ourts. See Saroda Churn ( 'huekerbutty 
V. Mahomed Jsuf Meah, J 1 ( !. 376, 378 (1885) ; 
Balladob v. Anadi, 10 C. 110 (1884) [in this 
case the matter had been dealt with in 
execution] ; Siva Pershad Maity Nundo 
Lall Kar Mahapatra, 18 C. 139 (1890) ; Jagan 
Nath Gorai v. Watson & Co., 19 C. 341 ( 1 892) ; 
Bhubun Mohun Pal v. Nundo Lai f)ey, 26 0. 
324 (1899) ; Moti Lai Chakorbutty v. Russick 
Chandra Bairagi, 26 C. 326 (1896) ; Hira Lai 
Ghose t\ Chundra Kanto Ghoso, 26 C. 539 
(1899) [in this caso application was under 
8. 244] ; 8. c., 3 C. W. N. 403 ; Brojo Copal 
Sarkar v. Busirunnissa Bibi, 15 C. 179 (1887) 
[in this case it was hold a suit would lio 
because s. 244 of tho C^ode had no application 
to proceedings in execution of a decree uncler 
Act X. of 1 859] ; Viraraghava v. Venkata- 
clmryar, 5 M. 217 (1882) [referred to with 
approval in Krishnan v, Arunachellani, 16 
M. 447 (1892)] ; Rama Ayyan v. Sreenivasa 
Pattar, 19 M. 230 at p. 231 (1896) ; Subbaji v. 
Sunnaseo, 2 M. 264 (1880); raranjpc v. 
Kanado, 6 B. 148 (1882); Sakhararn v. 
Damodar, 9 B. 468 (1885) ; Adhar Moneo 
Bassi V. Monmotha Nath Bose, 0 C. W. N. 
279 (1901) ; Mathura Bas v. Lachman Ram, 
24 A. 239 (1902) ; Kokil Singh v. Edol Singh, 
31 C. 385 (1904). As to what (ionstituk^s 
fraud vitiating the sale, see Sm. Sarat Kumari 
V. Nomai Cham Bey, 5 C. W. N. 2(i6 (1900) ; 
RojoniKant Bagchi v. Hossain Uddin Ahmed, 
4 C. W. N. 638 (1899) ; Gaya Prasad Misr v. 
Randhir Singh, 28 A. 681 (1906) ; and see 
Asaban Banu v. Ananda, 14 C. W. N. 823 
(1909) (effect where there is oorapromis© and 
no sale); Akhil Prodhan v. Manmotha Nath, 
18 C. L. J. 616 (1913) (hetitioiiR salc).*^ 
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Tliis rule wap, of course, subject to this, that the other conditions of the 
section existed, viz., that tlie question was one arising between the parties to 
the suit or their representatives. So it was lield that as between a party to 
the suit and a stranger, the provisions of sect. 312 of the former Code did not 
debar the person aggrieved from instituting a suit, if he could estaldish that 
a material error in the sale had its origin not in mere irregularity but in fraud.(l) 
So also in the under-mentioned case,(2) whih; the suit was held to be barred as 
regards those plaintiffs who were parties to the suit the sale in which was sought 
to be set aside, it was lield to lie at the instance of the other plaintiffs who had 
been no parties to such suit. 

It was held that when a decree or purchase was made henami, sect. 244 
did not apply, and a suit would lie, as the section could not be applied on the 
footing that the pemsons really interested were parties to the proceeding (3) 
and that the auction-purchaser could not be legarded as a party to the 
suit.. (4) Though this case was not referred to, it must be taken on this 
latt er point to have been overruled (5) by the decision of the Privy (-ouncil, 
that- wlien a qm^stion I'elating to execution has arisen between the parties to 
blio suit in which the decree was passed, the fact that the purchaser, who is 
not part/y to the suit, is interested in the result is not a bar to the application 
r>f the section. (6) A judgment-debtor was held entitled by nn application 
under sect. 214 to have an execution sale of his properti(‘s set aside if he alleged 
and proved fraud on the part of the decree-holder, though no fraud 
was alleged or proved against the auction-purchaser, who was a stranger to 
the suit. The auction-purchaser was of course entitled to have the pjirchase- 
inoney paid by him refunded by the deciee-h older. When during the 
pendency of an application under sect. 244 to set aside a sale the sale is 
mnlirraed, such confirmation was held to he no har to the maintenance of fhe 
ipplication even though the auction -purchosei* was a stranger to the suit. (7) 


(1) Viraraglniva v. V^onkatacharyar, 5 M. 
17,210 (1882) 

(2) Jagan Naili ({oral v. Wafaon Co., 10 
(\ 041 (1892). 

(3) Mohondro Narain COiaturaj v, (Joj>al 
Mondiil, 17 (J. 700, 777 (1800), in which case 
t was held that tho que.slion did n<d artso 
botwcon “ parties.” 

(4) Tb. at p. 77S. 

(.')) lilmbuu Mohun Pal v. Nundo I.rfil Dey, 
20 r:. 324 (1800) [SCO Moti Lai Cbakorlmtty r. 
RuHsick Chandra Bairagi, 20 C. ,320 (1896) ; 
Diirga Kunwar v. Balwant Singh, 2.3 A. 470 
(1001) ; Khorodo Simdari Debi v. .Tuanendra 
Nath Pal Chaiidhuri, 0 C. W. N. 283 (lOOl)J, 
which dealt with the objection that tho 
auctiion-piirnha.ser was not a part.y. Whether 
such purcihaser is real or nominal makes no 
(liffereneo. Qiicrrc whether tho ease of a 
l)cnami d<'cn^c-holdcr, which was also dealt 
with by the F. B. decision, is still open. 

(0) Prosunno Kumar Sanyal r. Kali Das 


Sanyal, 10 C. 083, 080 (J802), followed in 
eiis(*H eited in last not(‘ and in Ilira I^al Clhose 
V. Olmndra Kaiito Clhose, 20 C. r).39 (1800), 
in which it was also held that an appeal would 
lio at tho instance of the auction-purchaser : 
Nemai Cliand Kanji r. Deno Nath Kanji, 2 
C. W. N. 091 (1898); Bhubun Mohun Pal 
V. Raja Peary Mohun Mukerjee, 3 C. W. N. 
]jXXX. (1899) ; Doyamoyi Dasi v, Sarat 
Ohandra Mpjumdar, 25 C. 175, 177 (1807). 

(7) Kliorode. Simdari Debi'j\ Juanendra 
Nath Pal, 0 0. W. N. 283 (1901) ; Hungsha 
Majillya v. Tincouri Das Karmakar, 8 (1. W. 
N. 230 (1903), dist. Mohesh Chandra Bagchi 
r. Dwarka Nath Mitra^24 W. R. 260 (1875) 
[in which it was held that Iiowover fraudulent 
the eouduet of a plaintiff in a suit may bo, if 
the purchaser is not implicated in tho fraud 
tho validity of the sale is not affected ; but 
pointing out that tho different rule holds good 
whiTc not only the (h^eree but tho auc-iion- 
proeeedings are fraudulent’J. 



Pabt ir. 
Sec. 47. 


EXECUTION. 


251 


An application to sot aside a sale on the ground of fraud may be mado oven 
after the sale has been confirmed. (1) 

Where a judgment-debtor applies to have an execution-sale set aside and 
alleges circumstances which, if found in his favour, would amount to fraud on 
the part of the decree-holder or auction-purchaser the application was held to 
come under sect. 244, something more being alleged than a material irregularity 
in publishing or conducting tbo sale within the meaning of sect. 311 of Die last 
Code.(2) But a mere all(‘gutioTi of fraud without any attempt tt) substanliatc 
it was insufficient. (3) 

In order, howevtu', to determine wlietlier a case in whi(di fraud is alleged 
comes within this section or may be made the subject of a separate suit, it is 
necicssary, apart from any other conditions annexed to tlu^ section, to ascertain 
whether it is the decree or the execution proceedings under the decree which 
are alleged to be frauduhmt. Proceedings under tliis section presuppose the 
existence of a valid and binding decTee.(4) The section was held not to apply 
to a case where the judgment- debtor tried to s(‘t avside the effect of a decree, 
but it referred to proceedings in execution based on tlie decrt‘.e as if it were 
])(U’fectly good and valid.(r>) Under this section the questions to be decided 
in execution are questions relating to the execution, disoliargo, or satisfaction 
of the de(n’ee. A question whether the decree itself was obtaimul l)y fraud or 
collusion was held not to be one which relat(is to the execution, discharge, or 
satisfaction of the decree, but which affec.ts its very subsistence and validity. (fi) 
The question whether the decree sought to be executed was obiained by fraud 


(1) Wuliid-un-Nissa v. (Jirdhari, 27 A. 702 
(J!)05), and oas(‘S tlu'i’e cited. 

(2) Neinai Oliand Kanji e. ])(* 4 io Nath 
Kanji, 2 C. W. N. 001 (1808); Bhnbnn 
Mohtin ]*al v. Raja Peary Mohun MnoKcrjee. 
2 0. W. N. LXXX. (1800). As to tli(‘Se two 
sections, seo judgment of Ohose, in IVIo- 
liondro Narain Chatnraj v. Copal Mondul, 
F. B. 17 C. 700 (1800), in which the learned 
diulge was of opinion that an apjdicatioii to 
set aside a sale for fraud was not provided 
for ill tho C!ode cither in s. 244 or 311, that 
the (!X(‘cuting Court had, however, inherent 
power to set aside a sale before confirmation, 
l)ut that aff(‘r confirmation tho Court of 
I'xeeul ioii was Juncim officio, and that tho 
mait('r could only be dealt with by separate 
suit. At one time it was not clearly under- 
stood that after a decree had l>een fully 
executed the Court could re-open tho matter 
under s. 244 and set aside a sale already con- 
firmed, but t he law was subsequently settled 
as staled in the text, that an application lay 
under s. 244 whether before or after confirma- 
tion of the sale ; see Jagan Nath Corai r. 
Watson & Co., 19 0. 341 at p. 344 (1892), and 


the F. B. ease cited. See also Colam Ahad 
(Jhowdhry v. Judliistir Chandra Saha, 7 C. W. 

N. 30r> (1*902) ; s. c., 30 C. 142. 

(3) TTmakanta Roy r. I>ino Nat.li Sanyal, 

28 C 4 (11K)0). 

(4) Ram Narain 'Pewari v. Show Bhunjan 
Roy, 27 0. 197, 200 (1899), tho terms valid 
and binding were hero cited with roferonco 
to fraud. It has l)een lield that where thewe 
was no subsisting decree the matter was yet 
within s. 244 : JJoyamoyi Basi v. Sarat 
Chunder Mojumdar, 25 C. 175 (1897); also 
when the decree did not warrant a sale at all 
but provided for satisfaction out of money in 
Court : Jagan Nath Gorai v, Watson & Co., 10 
C. 341, 344 (1892) ; also where it was con- 
tended in a mortgage-suit that there had been 
no decree absolute directing tho sale : Siva 
Pershad Maity v. Nundo Lall Kar Mahapatra, 

J8 C. 139 (1890); Harihar Kanta v. Rama , 
Pandu, 33 B. 098 (1909). 

(5) Khotra Pal Singh Roy v. Shyama 

rro.sad Barman, 32 C. 265 (1004). # 

(6) Sudindra v. Bhudan, 9 M. 80, 83 (1885) ^ 
Dhanirara Mahta i\ Lnehmeswar Singh, 23 
C. 639, 641 (1896). 
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was tlius held not to he within tJie scope of sect. 244 (1) and could only be raised 
by a separate suit. (2) WJien, therefore, both the decree and in consequence 
the sale thereunder were impeached on the ground of fraud, the remedy lay by 
separate suit. (3) But, as already stated, if the decree was not impeached for 
fraud but only the execution-proceedings thereunder, the question liad to be 
raised in those proceedings and a separate suit would not lie. An objection, 
therefore, to a sale of property in execution of a decree on the ground of fraud 
is a question to be determined exclusively under this section, even though the 
purchaser was no party to the decree. 

“Court executing the decree.” — ^That is, cither the Court which 
passed the decree or the Court to wliich the decree has been transferred. 
The })r()visi(uis of this section govern the procedure of both such Courts.(4) 
The words must be interpreted to mean the Court executing the decree 
at the. time when the application is made ; and they do not include the (^ourt. 
which has executed the decree and has thereby become fnnelus ()fficio.(t)) The 
section is limit<*d to ()omi,8 executing the decree?, and therefore an order 
refusing l.o stay execui.ion by a Court wliicli is not executing the decre(‘, is not 
appeala])le.(6) 

“And not by separate suit.” — A separate suit ought not to be insti- 
tuted unless all questions between the parties or their represfuitalives cannot 
be decided in the original suit, (7) and all questions which can possibly be deter- 
juimnl in the execution proceedings should be so determined. (8) The existence, 
however, of a decr4‘e cannot bar a fresh suit between the parties in respect of 
rights which cannot be worked out without additions to the decree wl?ich the 
floiirt of execution has no power to make.(9) 

It has been held that this section does not absolutely bar a suit, but pro- 
hibits in a separate suit between the same parties to a decree, any relief bein.g 

(1) Moti Chakerbutty v. Russick question of fraud and liability for fraud 

Chandra Bairagi, 2(5 C. 326, 328, 332 (1890) ; diacussod in Chitarabar v. Rrislmappa, 26 B. 
Tallapragada Boorngapalli, 28 M. 402 .543, .547 (1902); Dobondra Nath Bhutta- 

[1907); Dolwndra Nath Bhattacharjeo v. charjeo v. Prasanna Kumar Chakra varti, 
Prasanna Kumar Ohakravarth 5 C. L. J. 328 6 C. L. J. 328 (1907). 

:HK)7). (4) Ghazidin v. Fakir Buksh, 7 A. 73 

(2) .Siulindra v. Bhudan, 9 M. 80, 83 (1886). (1884) ; Oudli Bohari Lai v. Nagoshwar J,al, 

(.3) Abdul Mazumdar v. Mahomed Gazi 13 A. 278 (18iK)). 

^howdhry, 21 C. 005 (1894) [dist. in Kesha b (5) Fakaruddin Moliamcd v. Official 

I. Diirga, 1 C. W. N. oxl, in which the 'IVustco, 10 (>. 538 at p. 540 (1884). 

locreo had already l>een set aside but not on (6) Ramcfiandra v. Balmukix;id, 29 B. 71 

he ground of fraud] ; Ram Narain Tewari c. (1904); diBcussed in Srinivas v. Kcalio 

Oiew Bhunjun Roy, 27 C. 197 (1899) [m Pro.sad, 14 C. L. J. 489, 490 (1911). 

his cas(‘ the decree, which was ex parte, had (7) Jogemoya Dassi v. Thakomani Dassi, 
il ready been set aside and not on the ground 24 C. 473 at p. 487 (1806). In Chaudri 
>f fraud, which, however, the plaintiff by his Ahmad Baksh v. Soth^'Raghubar Dayal, 28 
(uit desired to go into] ; Moti Lall Chaker- A. 1 (1905), the P. 0. held that the mit was 
iutty V. Russiok Chandra Bairagi, ftvpra ; not barred. 

^udindra r, Bhudan, svpra ; Preo Nath Roy (8) Jogemoya Dassi v. Thakomani Dassi, 

7. Mohesh Chandra Moitra, 24 C. 640 (1807) ; at p. 492. 

[vedar Nath Mukerjee t\ Prosunno Kumar (9) (Jopi Narain Khanna v. Babu Ban- 
ffiatterjee, 5 C W. N. 559 (1901). »Soe sidhar, 9 (\ W. N. 577 (1905). 
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granted wliicli interferes with the conduct of the execution proceedings of the. 
Court executing a decree. (1 ) In considering whetlier the scope of any suit conies 
within the section, regard must be had both to the cause of action and the relief 
claimed. Tlius the question of an uncertified adjustment may be a matter 
relating to execution, and no suit is permissible which has as its object to restrain 
the execution of the decree on this ground ; but it may be that a suit would lie 
for other relief wliich iiad as its subject-matter such uncertified adjustment. (2) 
Further, this section differs from sect. 11 which liars the trial of an issu(‘. Tliis 
section bars a suit brought for the determination of certain (jU(\stions specified 
therein, but does not bar the trial of any issue involved in tliose questions if the 
issue is raised at the instance of a defendant in a suit brought against him. (3) 
Wlierc the execution proceedings arc closed, a separate suit will lie, as the section 
is then no longer applicable. (4) 

“ Arising,” — It has liccn said (.5) that this word should be read as “ directly 
arising,” otherwise the most remote enquiries would be possible in^tlu*. execution 
department. Probably, however, it is best not to import words into the section 
and to determine in eacli case whether a question does arise which is dealt witli 
by tills section. 

The following considerations establisli that for the purposes of this section 
an objection rniuh^ by a party to tlie de(‘ree or Jiis r<‘prescntativ(‘. against 
whom (execution is applied for, to the effect that prop(‘rt,y is held hy 
liim by a right or title not rendering it liable to attachnumt in execulion of 
such decree, is a <iuestion arising between the parties. 'Die provision formerly 
in force corresponding to sect. 244, namely, sect. 11 of Act XXIIf. of 18bl, 
was limited in its operation to questions arising between ])aiiics to the suit, 
and the question arcse wlietlier the term “ parties ” applied to persons who had 
n^t been made parties before decree but against whom execution was sought 
as heii s of the judgment-debtor upon Ids death after decree. In the last Code 
the words “ or their reprcs€7Uatwes ” were added and ajiplied to persons against 
whom, or against tlie property in wliosc hands, execution was sought, on the 
ground tliat they were the heirs of a judgment- debt or who has died af1er decree. 
As regards the kind of questions intended in sect. 244 of that Code, the matter 
was fairly clear from the provisions of sect. 234. Under that section (now HO) 
the representative could have been made liable “ to the extent of the jiroperty 
of the deceased which has come to Ids hands and has not been duly disposed of.” 
So that two kinds of property could be attached. First, jiroperty of the ancestor 
found in the hands of the Innr ; second, the property of the heir, from whatever 
source derived, to the extent to which he had wasted the assets that had descended 


(1) Azizan v. Matuk Lai Saha, 21 C. 456 
(1803). 

(2) Ib., at PI). 456, 459. 

(3) Bhiram Ali Shaik v. Go])e Kanili 
Shaha, 24 C. 366 (1897) ; foU. in Nil Kanial 
Miikerjcc e. Jahnabi Chowdhurani, 26 C. 946 
(1890). 

(4 ) Kuinauadau Olietti v. K u tinappu Clietfci , 
6 M. H; 0. 11. 304 (lB7i) ; Fakaruddin 


Mohamod r. Official 'iriiatee, 10 i\ 538 
(1884) ; Rash Behary Mondal v. Rakhal 
Churn Mondal, 1 0. W. N. 708 (1897). Sco 
Haragobind Bass Koibiirto Issuri Bassi, 
15 C. 187, at p. 194 (1889) ; Girdhari Lai v. 
Khushali Ram, 31 A. 364 (1909). 

(5) Per Duthoit, J., in Ram Gliulani v. 
Bwarka Rai, 7 A. 170, at p. 174 (1884). 
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to liiiii wiliiout aatisfyiiig the debts of the deceased. Where property is said 
to be liable to execution in the hands of heirs as assets inlierited from their 
ancestor, in such a case the question that ordinarily arises is, whether 
the ])n)perty has so descended or not. That is a question in which the 
parti<*-s interested arc the judgment* creditor on one side and the alleged heir 
himself on the other. The persons interested would be the same if the property 
against wliich execution was sought were the propei-ty of the heir himself wliicli 
it was sought to charge on the ground of his having wasted the inherited assets. 
The provision in the former sect. 234 for taking an account made this plain. 

An examination of the decisions led to the same result. Tlie cases fell 
into two classes. The first class consisted of cases in whicli a person is 
originally made a })arty in a representative capacity, or is subsequently made 
a party in conse(]uence of the death of an original party Ix'forc decree. In 
this case it was clearly settled that sucli a person was a party to the suit within 
the nuianing of sect. 244, and that a question between liim and the 
decree-holder, as to whether property had come to him us th(‘. rej)resentative. 
of the judgment-debtor, and so was liable to be taken in exemitioji of the decree 
against him as sneh represmitative, or on the oilier hand belonged to 
himsidf alone and Jiot in such representative ebaracler, was one that must be 
decidi'd in the execution proceedings, and not by suit. The governing 
auiliority on the subject was the decision of the Privy Council in Chowdiy 
Wahed Ali v. Juniaec;(l) and H was followed and applied in the sense indi- 
cated in several subsccj[uent cases in tliis country. (2) The second class of 
cases consisted of those in which the rejnesentatives had not been mad\5 parties 
to the suit before decree, but in which, in consequence of tlie death of the 
judgment-debtor after decree, a question arose as to the rights of the decree- 
holder to execute the decree against the representatives or the property said 
to have descended to them. Under Act XXIIl. of 1B61, it was held, both 
by the Madras (3) and Calcutta (4) High Courts, that repi’csentatives proceeded 
agaiust in execution of a decree against the person they represented were parlies 
to the suit within the meaning of the section conesponding to sect. 244 
of the last Code. That question no longer arose under the Code of 1882, 
because in sect. 244 of that Code the representatives were expressly mentioned. 
In both of those eases and in a series of subsequent cases it was held in accordance 
with the analogy of the other class of decisions already mentioned, that 
questions arising between a decrcc-bolder and the representatives of the 
judgment-debtor as to whether projierty had come to the representatives as 
such, and so was liable to be taken in execution, or was their own property 
derived from any other source, and therefore not so liable, must be decided in 
the execution-proceeding and not by suit.(5) There were other cases in which 

(1) 11 B. L. R. 141) (1872) ; Oacemunnissa (4) AmconinniBBa*' Khatoon v. Mozuffor 
Khatoon v. AmoorooniHsa Kliatoon, 20 W. R. Hosacin Chowdhry, 12 B. L. R. 65 
162 (18711) ; Arundadhi Amuiyar v, Nateslia (1873). 

Ayyar, 6 M. 391 (1882). (5) Kuriyali v. Mayan, 7 M. 256 (1883) ; 

(2) Nimba Harislict r. Sitaram Paraji, 9 B. Ram Ghulara \\ Hazaroc Kuar, 7 A, 647 

468 (1886). (1885) ; Sita Ram i'. Bhagwan Das, 7 A. 733 

(3) Bucldu Rauiaiya v, Vuukuiya, 3 M. (1885). 
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the dceiaioiiB turned upon considerations wliicli did not apply to the case luen- 
tioiicd. They were cases in which it was liold that a claim eillicr by the 
jiidgiucnt-debtor or by liis representatives to property attached in execution, 
made not in Ins own right but as a trustee, (1) did not fall within 8C(‘t. 244 of 
the last Code.(2) 

Two propositions were then established undei* the previous case-law : 
firstly, that where in execution of a decree for a debt due by a deceased j)eison, 
property in the hands of his reju’esentativc was attached, a claim by the lepre- 
sentative to have the property released on the ground that it was his owm piivato 
property fell not within sect. 278 of the last Code but within the section coiic- 
sponding to this.(3) Secondly, however, if the judgment-debtor objected to 
attachment, not on the ground that the property was bis private properly but 
set up a jus Icrtii, namely, the right of third ])arties not before the Court as parties 
to the suit or their representatives, then the matUu* fell within sect. 278 of the 
last (V)de and not this 8ection.(4) Thus where the judgment- debtor alleged that 
he was in possession only as shebuil of a deity to whom the property had been 
d(‘dicated, it was Md that the ease fell within sect. 278 read with sect. 280 of 
the last Code, and not within sect. 244 of that Code, now represented by this 
section. (5) 

Questions arising between whom.'-Qucstions may ])ossibly arise 
bciwe.cn a part}' oil one side and a party on the other side, or between a party 
(Ml oiui side and the representative (i.c. heir, executor, administrator or traiisfcn’o 
within the meaning ol the term hereafter stated) of a party on the other side, 
or between representatives on both sides, or bidweena party or Lis representative 


(1) Shankar [)uil r. Atnir Haidar, A. 
752 (1880) ; Math Alai DaK v. Tajammul 
Husain, 7 A. 30 (1885). The case of Bahori 
J.al V. G'auri Saliai, 8 A. 020 (1880), in which 
I ho facts wcr(! very pecuhar, was decided l>y 
ow at least ul the Judges before whom it 
eSme on the ground that it fell within the 
same princiide, vide pod. 

(2) Rajrup Singh v. Ramgolam Roy, 10 C. 
i (1888). 

(3) lb. ; Puncliaiiun Bandopadhya v. 

Rabia Bibi, 17 C. 711 (1890) F. B. ; Seth 
Chand Mai v. Durga l)ci, 12 313 (1889) 

[foil. Kali ChAran v. Jewat Dube, 28 A. 51 
(1905)J; Mungeshar Kuar v. Jamoona 
Prashad, 15 C. 603 (1889); Beni Prasad 
Kunwar v. Lukhua Kunwar, 21 A. 323 
(1899) ; Vengapayyan v. Mahalinga Bhat, 
26 M. 501 (1902) [question raised as to 
whether improvements attached in execution 
were property of deceased judgment-debtor 
or of his representatives in their own rightj. 

(4) Shankar Dial v. Amir, 2 A. 762 (1880) 
[objection by j\idgm6nt-debtor that he held 
on account of an endowment] ; Nath Mai 


Das V. Tajaimnal Husain, 7 A. 30 (1880) 
[objection by same that he was in possession 
as Mutwalli] ; Rooj) Lall Dass v. Bekani 
Meah, 15 437 (1888) [same], foil, in 

Murige^ya v. Hayat 8alieb, 23 B. 237 (1898) ; 
Bhajahari Pal v. Ram I^al Das, 6 C. W. N. 
02 (1901) [objection that i)roperty dehuUur] ; 
Raraanathan Chettiar v. Marakayar, 

23 M. 195 (1898) F. B. [claim to hold as 
trustee whore it was held that the claims of 
third parties whether put forward by them- 
selves or by a party to the suit must be dealt 
with under ss. 278-283 and not under B. 244 
of the last Code]. The decision in Beg Raj 
Marwari v. Kundali Debya, 8 ('. W. N. 353 
(1902), and a dictum in Upendra Bhatta v. 
Ranganatha Bhatta, 17 M. 399 at p. 400 
(1893), api>car to bo against this view. In 
Rani Indomaii v. Jageshar, 28 A. 644 (1900), 
it was held that there was nothing to compel 
an ohjectiou under 278; Budrucloen v. 
Abdul Rahim, 31 M. 125 (1908). 

(6) Kartick v. Ashutosh, 39 C. 298 (1911) ; 
16 C. W. N. 26, F. B. Cf. Jogondra v. 
(lobinda, 35 C. 361 (1908). 
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on one side and tlie auction-pnicliascr or Lis representative on tLe otLcr. It 
Las been Leld tLat tLe section does not cover a question between a party to a 
suit and his rcpresentative.(l) 

Parties. — This means parties to the suit and on the rccord.(2) It means 
])iiTties who Lave properly been made parties in accordance with the provisions 
of 1 he Code. Thus where a Mahoinedan infant was represented by Lis father’s 
hrotlK'r (wlio has disqualified because his interest was adverse) it was held that 
th(i minor had never been a paTty.(3) Where a decree is passed against one who 
rcpi‘(‘scnts others, all persons whom he represents are parties, as in the case of 
a kaniavan and members of the iarwad.(i) If the question arises between 
jjarties the section cannot be evaded by adding an unnecessary party to the 
suit.(r>) A decree-holder does not cease to be a party by becoming a purchascr.(h) 
In ii suit for partition a compromise was entered into by all the parties except S. 
and a decree obtained in the terms thereof. In execution 8. was dispossessed, 
and ))resented a ])ctition to the Court objecting that the decree was not binding 
on her. It was held that she was a party and entitled to appeal. (7) Defen- 
dafits not joining in compromise on which decree was passed were held not to be 
judgment-debtors. (8) It was held that where a decree or purchase was made 
hemmi sc(;h. 244 did not apply, it being said that it was not necessary to ajiply 
tliat sectioji on tlic footing that the persons really interested were parties.(O) 
Hut this case, in so far at any rate as it iield that the matter did not (’onui within 
the section as far as the auction-purchaser was concerned, must be tahen to have 
been ovciTuled by tJie Hrivy Council.(lO) It. was iield that the (hdlector, and, 
in proceedings relating to the enforcement of an order under sect. 412 of 


(1) Magaii Jial Mulji v. Hoshi Mulji, 25 
H. 031, 035 (1901). 

(2) 8cc Hutto V. CtoucKh, 5 Jluui. 11. 952 
(J903), in which the section was held in- 
Jipplicahlc as the plaiutil! was not a ])arty 
to the previous suit. In Bisheii Hyal 8ingh 
V. 8agar Singh, 2 C. W. N. 311 (1896), a 
])crBOU obstructing the dccrcc-holdor at the 
instigation of the judgment- debtor was held 
not a party : Ameer Ah, J., dvhil. And so 
in Sankaraliiiga Reddi r. Kandasami Teran, 
17 M. L. J. 334 (1907), it was held that the 
section was not applicable where the person 
violating the rights of the attaching decree- 
holder was not a party to the original suit ; 
and consequently a suit for damages will 
lie against him. 

(3) Rashid-un-Nisa v. Muhammad Ismail 
" Khan, 36 1. A. 168, 175 (1909) ; s. c., 13 C. W. 

N. 1182; Narsingh r. Jahi, 15 C. L. J. 3 
(1911); Purno Chandra v. Bejoy Chaud, 18 
C. L. J. 18 (1913); Kuuwar Partab Singh v, 
Bhabuti Singh, P.C., 18 C. L. J. 384 (1913). 


(4) Marivittil v. Pathram, 30 M. 215 (190(»), 
and consequently an objection to attachment 
was held to fall under s. 278 ; Mathu r. 
Paraniaswaran, 17 M. L. J. 377 (1900). 

(5) Kristo Mohinec Hosscc v. KaliprosuiS^o 
Uhosc, 8 C. 402 (1881); and see Nowrojee 
Nusserwanjeo v. Bapiiji Hossubhai, 5 Bom. 
L. R. 1030 (1903). 

(6) Muttia Appasami, 13 M. 504, 507 
(1890); Kasinatha Ayyar v, Uthumaiisa 
Rowthan, 25 M. 529, 532 (1901) ; Sadashiv 
V. Narayan, 35 B. 402 (19M), dissenting 
from Bhagwati v. Banwari, 31 A. 83, F. B. 
(1908). 

(7) Sankaravadivampaal v. Kumaraeamya, 

8 M. 473 (1885). ^ 

(8) Jathavedan v. Kunchu, 30 M. 72 
(1906). 

(9) Moheudro Narain Chaturaj v. Gopal 
Mondal, 17 C. 769, 777 (1890). 

(10) Bhubun Mohun Pal v. Nuudo Lall 
Hoy, 20 C. 324 (1899). 
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the said Code against a next fiiend, the latter, was not a party.(i) If the 
rights of parties are transferred before decree, and if the transferee is made a 
party to the suit before decree, then he comes within the words “ parties to 
the suit/’(2) A person who is sued in one suit in his personal capacity is in 
law a different person when suing in a subsequent suit in the capacity of sliebait 
or trustee.(3) In a recent case it was held that where a j udgment-debtor claimed 
property not in his personal capacity but as a mutioalli who was not a party to 
the suit, the case did not come under this section.(l) 

The words parlies to the suit are not now limited to judgment-creditors 
ajid judgment-debtors. (5) The case of rival decree-holders has bc(‘n held not 
to be within the section, (0) nor a tliird party objecting to the sale ol attached 
prop(;rty ; (7) nor is a piuson who becomes a surety for the appearance of a 
party himself a party to the suit.(8) In an order made under an applicjation 
under 0. XXXIII. r. 12 for payment under 0. XXXIII. r. 10 or 11, Grovernment 
is deemed to be a party to the suit, and such an order is therefore under this 
section and appealable. (9) 

The Official Assignee is the representative of an insolvent debtor within 
the meaning of this section.(lO) A Court has no jurisdiction in execution to 
reopen the question as to whether certain persons brought on the record as 
representatives of the deceased plaintiff, and as such made respondents in an 
appeal, had been properly joined as parties to the 8uit.(ll) 

Representative.” — This refers to all persons by or against whom the 
decree may be exeented (see as to this notes to sect. 36, ante). The term used 
is not “ legal representative ” but “ represe^italive.'’ The former terju means 


(1) Collector of Tricliinopoly c. Suarania 
lu’iShiia, 23 M. 73 (1899) (no ap|)cal). 
(Similarly as regards Collectors, see Collcetor 
of Katlinugiri, 6 B. 590 (1882) [no apiJcal, 
Collectors seeking Court Fees under sect. 412 
of Code of 1877 [ ; Collcetor of Kanara v. 
Hedge, 15 B. 77 (1890) [same : revision] ; 
contra Jaiiki v. Collcetor of Allahabad, 9 A. 
04 (1886) ; (Souretary of State r. Bhagwanti 
Bibi, 13 A. 326 (1891). 

(2) Kamosbwar Pershad r. Run Bahadur 
Singh, 12 a 458, 463 (1886). 

(3) Ham Krishna Mahopatra r. Mohunt 
Padma Charan#6 C. W. N. 063 (l8o2). 

(4) Kali Prasanna Ghose v. Gulam 
Rahman, 17 C. W. N. celv. (1913) ; Kartick 
Chandra ir. Ashutosh Bhara, 16 C. W. N. 26. 

(6) Ramaswami Sastrulu v. Kames- 
waramma, 23 M. 301 at p. 366 (1899). 

(6) Ram Chunder t\ Hamiran, 11 C. W. N. 
433 (1906) ; Afzaloonissa Begum v. Parbutty 
Koonwar, 2 W. R. Misc. 41 (1865) [dispute 
in respect of proceeds of property sold : no 
appeal ] ; Misree Kowur i\ Buksh Singh 
Marsh 527 (1864) [dispute as to distribution 


of assets] ; Been Dyal Sahoo r. Radha 
Miiddun, 9 W. R. 223, 227 (1868); Sanjivi 
i\ Ramasami, 8 M. 494 (1885) [incomi)etoncy 
of Execution (burtj ; srr Lakshmi Ammah 

V. Ponnassa Menon, 17 M. 394 (1893) [no 
contest between the decree -hold(}rs ; order 
under sect. 231 of last Code is one lelating 
to execution and appealable]. 

(7) Luchmeeput Singh v. Lekraj Roy, 2 

W. R* Misc. 56 (1865) ; see Raghu Nath Bas 
V. Badri Prasad, 6 A. 21 (1883); Sevu t-\ 
Muttusami, 10 M. 53, 54 (1886). 

(8) Sikooram Agurwallah v, Komolokaut 
Bey, 2 W. R. 66 (1866) ; as to surety’s 
right of apiMjal, see Sheik Sulernan v. Shivram 
Bhikaji, 12 B. 71 (1887) ; Ghoree Lai Jha 
V. Sheo Narain Singh, 8 W. R. 24 (1867). 

(9) Secretary of State v. Narayan, 35 B. 
448, 450 (1911). 

(10) Miller v. Lukhimani Bobi, 28 C. 419 
(1901) ; 8. c., 5 C. W. N. 761 ; coriira Kashi 
Prasad v. Miller, 7 A. 752 (1885). 

(11) Vonkatachala Reddi v. Ventatarama 
Beddi, 20 M. 665 (1901). 


S 
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an heii*, deviseo, executor, or administrator of a parf.y, or more strictly 
the last two persons only.(l) person it was lield might be representative 

within the. Jiieaning of this section who is not a legal representative, in the sense 
8tate(l(2) The Courts in India did not confine tlic term to its primary meaning 
of exeemtor or administrator, but have included heirs, executors before pro])ate, 
persons in possession of property of the deceased (3) and persons taking 
joint pi‘oj)erty by survivorship. (4) A further extension was given to the 
term so as to include I'eprcsentativcs in interest, such as assignees fi'om 
a mortgagor of mortgaged property in proceedings for the execution of 
a decree against the mortgagor for sale of the mortgaged property. (5) It 
w.'is held in an early case (G) under the Code of 1882 that the word 
“ represenlativc '' meant only ptn'sons who succeeded to the rights of any of the 
parties to the suit after tin*, decree was pass(‘d. In this case it w'as held that 
Itiin Bahadur was {a) not a legal rcpi'esentative as he inlierited not from 
Bailee Asmedli Koer but from her husband ; (7) (?>) that he was not a 
I'epresentative under siict. 244 because the transfer to him was not after 
decree ; (c) that he was not a jiarty as tlie suit was dismissed as against him. 
This latter ground would not now be sustainable by reason of the Explanation. 
As regards the second ground, it is to lie observed that the Ekrarnama 
referred to was not merely before decree but before the suit. It is, however, 
incorrect now to say that only those who take the interiists of parties after 
decree are rijprcsentativcs. A person who is a transferee within the meaning 
of the cases cited is equally such whetluT the transf(T took place pending 
the suit before decree or after decree. (8) 'Jhere is no distinction between 
1 he ])()sition of legal representatives added to the suit before and those added 
aftei’ decree. (0) A person attaching decrei; is representative of decrce- 
hold(5r.(10) 

Eor the jiurposes of this section, the word “representative'’ when used 
ill relation to a party includes the transferee of any interest who so far 


(1) Ishan Clmnder iSirkar v. Beni Madhab 
tSii'kai’, 24 0. 02, 71 (ISOO) ; distinguished 
in Kali v. Misrijan, 15 (!. W. N. 711 (11)11); 
Badi’i Naraiii v. Kislien Das, 10 A. 483, 487 
(181)4); in Faiiiiidro Deb llaikut v. Rani 
Jugiidishwari, 14 C. 310 (1880), F. B., the 
Iieir was iield not to be the legal representa- 
tive of tho c.vecutors on the will being set 
aside. 

(2) Madho Das v. Kaniji Paiak, 10 A. 280 
at p. 21)1 (181)4). 

(3) Badri Narain v. Kishen Das, supia, 

(4) Peary Lai Sinha v. Chandi Charan 
ISinha, 11 C. W. N. 103 (11)00). 

(5) Badri Narain r, Kisben Das, supra. 

(0) Kameshwar Pershad v. Run Bahadur 

(Singh, 12 C. 458 (1880). In this ease as in 
Kashbehary Mookhopadya v. Moharani 
iSurnoinoyee, 7 C. 403 (1881), the assignment 
was before suit. 


(7) See as to thi.s notes to sect. 50. 

(8) See Sheo Narain v. Chunni l^al, 22 A. 
243, 240 (1900), and notes, post. In Purina- 
nanddas v. Vallabdas, 11 B. 500 (1887); 
Ramchandra Kolatkar v, Mahadaji Kolatkar, 
1) B. 141 (1884) [diss. from in Bchari Lai v. 
Ganpat Rai, 10 A. 1 (1887)], the assignuionis 
were pending suit ; and sec also Azgar Ali 
V. Asaboddiu Kazi, 1) C. W)‘N. 134 (1904) ; 
Gopi Nath Chattopadhya v. Sajani Kauta 
(Singh, 10 C. W. N. 240 (1905). 

(9) Seth Chand Mai i\ Durga Dei, 12 A, 
313 (1889) ; Shiv|;g.m i\ Sakharam, 33 B. 
39 (1908). 

(10) Peary Moliun Ohowdhry v, Roniosl 
Chunder Nundy, 15 G. 371 (1888) ; Sal 
Man Mull v. Kanagasabapathi, 16 M. 2C 
(1892) ; Krishnan v. Venkatapathi, 29 M. 3D 
(1905). 
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as such iiitei’cst is concernocl is bound by the decree. (1) The follow- 
ing have been held to bo such transferees : an execution-purchaser of the 
judgment-debtor’s interest, provided that he is affected by the decree, such as 
the purchaser at an auction-sale of the equity of redemption in mortgaged 
premises ; (2) a lessee of the judgment-debtor of attached property ; (3) a 
mortgagee of the judgment- debtor ; (4) a second mortgagee taking his mortgage 
during the pendency of a suit on the first mortgage ; (5) any person who at 
the time of the execution of a decree is a transferee of the same within the 
meaning of sect. 232 of the last Code (now 0. XXI. r. 10), the term “ repre- 
sentative ” in the former section being held to include both subsequent trans- 
ferees as well as those wlio purchased directly from the person who obtained 
the decree : (0) the purchaser of plaintiff’s interest in property in suit ; (7) the 
purchaser of property wliich was at the time of the purchase under attachment 
in execution of the decree ; (8) the assignee of decree of Appellate Court. (9) 
The transferee must, however, be bound by the decree, and on tliis ground 
the purchaser of the intcif^st of a tenure from the judgment-debtor was held 


(J) Jshau ChundcT Sirkur t'. Benimadhub 
8irkar, 24 V. 02 (1890) [competency of Execu- 
tion rourt], followed in Umeshanda v. 
Maharidra, 14 0. L. J. 327 (lOU); Gariga 
i)as Seal r. Yakub Ah Dobashi, 27 C. 670 
(1899) [order apf)e}ilable] ; Dwar Bukah 
Sircar r.«Fatik Jali, 26 0. 260 (1898) [coin- 
])ctcncy of Execution OoiutJ ; Badri Narain 
i\ Jaiki.shon J)aa, 16 A. 483 (1894) [order 
appealable I ; Matliewaou r. Gobardlian Tri- 
L«di, 28 V. 492 (1900) [auit baiTcd] ; Para- 
mauanda Daa v. Mahalxjcr Boiiji, 20 M. 
378 (1896) ; Miiiakahi Achi v, Chiiinappa 
Odayau, 24 M. 689, 692 (1901) [competency 
of Execution Court] ; Slieo Narain v. Chunni 
Lai, 22 A. 213 (1900) [auit barred]; Kaai- 
nabha Ayyar v. Utbumansa Rauthau, 25 
M.'529 (1901) [order appealable]. Sco cases 
cited ill Gulzari Lai v, Madho Ram, 26 A. 
417 (1904). Madho Das v. Ramji Patak, 16 
A. 28(), 291 (1894), distinguishing case of 
sini])lu money-decree I in which case suit 
maintainable^ See as to thit^ case, Gur 
Piasad V. Ram Lai, 21 A. 20 (1898), a pur- 
chaser pendente, lile is as much bound as a 
pui’chaser after decree ; Sheo Narain v. 
Chunni Lai, 22 A. 243, at p. 246 (1900) ; 
Radha Kishun Marwaii v. Hem Chandra 
Bose, 11 C. W. N. 495 (1907) ; Poari Lai 
Singh V. Chandi Charan Singh, 5 C. L. J. 80 
(1906) ; 8. c., 11 C. W. N. 164. As to trans- 
ferees of partial interests, see Pasupathy v* 
Kothauda, 28 M. 64 (1904); Haiadhan v, 
Girish, 13 C. W. N. 98 (1908). 


(2) Ishan Ghunder Sirkar v, Bonimadhub 
»Sirkar,5wpm; Kasinatha Ayyar v. Uthumansa 
Rauthau, 25 M. 521 (1901) ; ref. to Sandhu 
Tarayanar v, Hussain Sahib, 28 M. 87 (1904) ; 
Swarama v. Somasundaru, 28 M. 119 (1904). 

(3) Mathewson v. Gobardhan Tribcdi, 28 
0. 492 ; 8. c., 5 C. W. N. 654 (1000). 

(4) Paramananda Das t\ Mahabur Dossji, 
20 M. 378 (1896). 

(5) Sheo Narain v. Gliunni LaJ, 22 A. 213 
(1900) (suit barred]; and Vendee of Mort- 
gagor ; Janki Prajsad v. Ulfat All, 16 A. 284 
(1894) ; and see Tara Prasanna Bose v. 
Nilmoni Khan, 41 C. 418 (1913), distin- 
guishiiig Kommineri Appaya v. Mangola 
Rangayya, 31 M. 419 (1908). 

(6) Ganga Das Seal v. Yakub Ali Dobaslii, 
27 C. 670 (1900) ; Dwar Buksh Sircar v. Fatik 
Jali, 26 C. 250 (1898) ; Badri Narain v. Jai 
Kisheu Das, 16 A. 483 (1894). . 

(7) Menakshi Achi v, Chinnappa Udayan, 
24 M. 689, 692 (1901); the report says, 
“ plaintiff’s interest aed qn, ; judgment- 
debtor. The i)laintiff was seeking to attach 
tho i>rojxjrty, and the petitioner was claiming 
that it was subject to attachment. Tho 
report docs not state by whom tho property 
was sold : Gulzari Lai v, Madho Ram, 26 
A. 447, at p. 456 (1904). 

(8) Gur Prasad v. Ram Lai, 21 A. 20 (1898) ; 
foU. Laiji Mai v. Nund Kishore, 19 A. 332 
(1896); Kuppana e. Kumara, 34 M.450 (1910). 

(9) And claiming restitution : JaminiNath 
Roy V. Dharma Das Sur, 28 C. 857 (1906). 
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lot to be a representative of the judgQient“debtor.(l) Where property was 
purchased subject to an attachment, but the decree under which the attachment 
ivas levied was subsequently set aside, it was held that the purchaser was not 
ihe representative of the judgment debtor within the meaning of sect. 244 of 
bhc last Codc.(2) A person who has purchased a putni holding at a sale in execu- 
tiion of a money-decree, but has not had his name registered in the landlord’s 
register, is bound by a subsequent decree for arrears of rent obtained by the 
andlord against the registered jpatnidar and by the sale in execution of that 
lecree, and is therefore a “ representative within the meaning of the section ; (3) 
IS is also a person to whom a transferable occupancy holding was mortgaged 
jcfore its sale in execution of a rent decree ; (4) as is also (where the landlord 
>f ail occupancy-holding obtains a decree for rent against his recorded tenant) 
in unregistered transferee of the tenant into wliose hands a portion of the liolding 
lad previously passed, (5) and a mortgagee from the judgment-debtor aftei* 
,itta(^hment.(G) 

Auction-purchaser.— A distinction must be kept between the case of 
in auction-purchaser who, purchasing property affected by the decree, such 
IS the purchase of the equity of the redemption in a mortgage suit, is a repre- 
icntative of the party whose interest is so purchased, witliin the meaning 
}f the cases cited in the last paragraph and other cases, sucli as the auction- 
lurchasei- in execution of a simple money decree. The position of the latter 
vas the subject of some coidlict of opinion under the preceding Code. It 
ivas ill some eases held that such an auction-jiurehaser was not- a jiarty nor 
,ln^ representative of a party to the siut.(7) On the other hand it was Indd 

(1) Ivalu tSahu v. Rliagabati llchya, U (7) Vishvanath Chardu Isjaik e. kSubraya 
W. N. J27 (1001). tied qu. whether it 8hivap|ja, 15 B. 2t)0 (1800); Hira Lai 

!U(idt‘ any difference that the jiurchasc was Chattorji v. Gourmoui Debi, 13 0. 320(1881)] ; 
prior to d<xre<‘, See also Rani Naram r, Shivram Ohintainan e. Jiva, 13 R. 34, 37 
Dwarka JSath Kliettry, 27 (-. 204 (1800). (1888); Clour IS undar Lahiri v. Hem Oliuudor 

rt’liere dial-iuguishing ualoK by shiTiff from Ohowdhuiy, 10 0. 355, 360 (1889) ; ISabhajit 
uilew by the Registrar of the H. (j., the Court v. »Sri Gopal, 17 A. 222, 224 (1804) [ot herwise 
pointed out that thi; purchase was not of an if he was a transferee within tlio meaning ofj 
nterest affected by the decree, and further sect. 232 (now 122). See, however, contra^ 
die applicant dill not represent the judgment- Gulzari Mai v. Madlio Rain, 20 A. 447 
Icbtor because their interests wore adverse. (1004)J, distinguished in Wilayati Regain 

(2) Ghafur-ud-din v. Hamid Husain, 32 A. v. Nand Kisliore, 30 A. 231 (1008 ) ; Mahabir 

120 (1000). For light of possession of pur- Prasad v. Partab Chand, 22 A. 450, 451 

ihasoi* at a pui/ii sale, sec Srimati Kilshna (1900) [“ in tliis case the parties to the suit 

Bromoda Dassi v. Dwarka Nath Sen, 1 7 C. were partiew to the proceedings ; added to 
\V. N. 1092 (1013). them was the purchaser, not as a repre- 

(3) Surendra Narahi Singh r. Gopi Sundari sentativc of one of the parties, but as a 

Dasi, 32 C. 1031 (1006). looker-on interested in the result ”J ; Gobard- 

(4) Sm. Nissa Bibi t\ Radha Kishore, han Rai v. Bishan Prasild, 23 A. 110, 117 

11 C. W. N. 312 (1906). (1900) [distinguishing *bct ween private sale 

(6) Gopi Nath Chattupadhya v. Rajani and Court sale]. In Magan Lai v. Doshi 
Hanta Singh, 10 C, W. N. 240 (1906) ; Mulji, 25 B. 031, 635 (1901), it was said that 
^zgar AU v. Asabodin Kazi, 9 C. W. N. 134 the auction-purchaser was certainly not the 
[1904). representative of the decree-holder, and it 

(6) Naiayauasawmi v. Seshajipariycr, 17 was doubtful whether he was a representative 
M. L. J. 321 (1907). of the judgment-debtor. In Narain Aoharjec 
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that when a question arose witliiu this section the fact tliat the purcliascn* wlio 
was no party to suit was interested in the result was no har to the apj)li(*ation 
of the section. (1) This decision of the Privy Council was sometimes under- 
stood as laying; down tliat rhe auction-purchaser was a party or a representative. 
But this was not so ; all that was held was that his interest in the result did not 
prevent the question heinj^ one between the partiea.(2) It was also held that 
the provisions of sect. 241- ])rohibitcd a suit by a party or his representative 
against an auction-purchaser the object of which was to det<'rmine a question 
which properly arose between the parties or their represental ives relating to the 
execution of the decree. (3) 

An auction-purchaser therefore (other than one coming within the meaning 
of the c.ases cited in the last })aTagraph) is not a party or a representative of a 
])arty. 

The purchaser of an undivided share must sue for partition by separate 
suit.(4) An unrecord(^d co-sharer in a tenancy is not a representat ive in interest 
of the recorded tenant witliin the meaning of this section. (5) 

Sub-section (2). J his is a very just provision intended to remedy mere 
technical defects. Wliere a suit is instituted in the same C^ourt as has juris- 
diction to execute th<^ decree, the fact that the quiistion has been made the subject 
of a separate suit in that Court instead of being determined by an ord( 5 r unden 
bhis section is not a matter affecting jurisdiction but of procedure only, (6) and 
^n objection on this account has been held not to be ground of appeal.(7) The 


Dhowdhry v. Gregory, 8 W. R. .304 (1867), 
Mahabir Singh Ram Bhagowan Chowbay, 
1 1 C. 150 (1884), the sale appears to liavc 
been under another decree than that under 
ivhich the question arose. In Anandi v. 
Ajudhia, 80 A. 379 (1908), it was lield that 
in auction-purchaser is the representative 

• the judgment-debtor, not of the doorec- 
loldor (see Bhagwati v. Banwari, 31 A. 82 
1908)). In Mahadeo v. Uarsan, 51 C. W. 

542 (1911), it was held that an auction- 
lurchaser who sets up an antagonistic title 
8 not a representative of the judgment- 
lebtor. • 

(1) Prosunno Kumar Sanyal v. Kali Uas 
Janyal, 19 C. 083, 089 (1892) P. C. ; applied 
n Pita V. Chunibal, 31 B. 207, 215 (1900). 

(2) Maganlal v, Boshi Mulji, 25 B, 631, at 
>. 625 (1901), followed in Amir Rai v. Bardeo 
lingh, 5 C. L. J. 204 (1906). In Manikka 
)dayan v. Rajagopala Pillai, 30 M. 507, 509 
1907), the proposition appears to be laid 
own in such general terms. This case was 
issented from in Nadamuni v. Veerabhadra, 
4 M. 507 (1910). flee also Narayan v. 


Umbar, .35 B. 275 (1911); and Krishna 
Hatapasti v. Sarasvatula, 31 M. 177 (1908). 

(3) Balsi Ram v. Fattu, 8 A. 140 (1880) F. 
B. ; Dhani Ram v. Chaturbhuj, 22 A. 80 
(1899) ; Baulat Singh v. Jugal Kishore, 22 
A. 108 (1899) ; Surendra Mohini v. Amarash 
Chandra, 39 C. 687 (1912). 

(4) Yelumalai v. Srinivasa, 29 M. 294 
(1906). 

(5) Joytara v. Prau Krishna, 13 C.,L. J. 
267 (1910) ; 15 C. W. N. 512. 

(6) Purmessureo Porshad v. Jankeo Koer, 
19 W. R. 90 (1873) ; Azizuddin Hossein v. 
Ramanugra Roy, 14 C. 006 (1882); Biru 
Mahata v. Shyama Churn Khawas, 22 C. 483 
(1895) ; Ram Saran Pando v, Janki Pande, 
18 A. 100, 107 (1895) ; of. as to distinction 
between competency and irregularity in 
execution-proceedings ; Vishnu Sakharam v. 
Krishnarao Malhar, 11 B. 153 (1886) ; Kctli- 
lamma v. Kclappan, 12 M. 228 (1887). 

(7) Purmossurec Porshad v. Jankec Koer, 
mipra ; Azizuddin Hossein v. Ramanugra 
Roy, supra ; see also Khoda But v, Sadu, 
14 C L. J. 620 (1910). 
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(ourt has therefore considered and treated a plaint under the circumstances 
bated as an application in execution (1) The Legislature has now sanctioned 
his practice Loth as regards suits which should have been applications, as also 
n the converse case. 

WJku’C an app(‘.al was erroneously prestuited to the High Court as a first 
i,))peal from an order it refused to convert it into a first appeal from a deci’oe 
inder this section in the old Code read with sect, 2 of that Codc.(2) Where a 
uit was barred under the provisions of this section but the order of the Court 
ixec-utiiig the d(Uiree was erroneous, the High Court suggested that the latter 
k)urt should review its ordor.(3) 

Sub-section (3). — This sub-section corresponds, with amendments, with 
he last clause of sect 211 of the Code of 1882, which was added to that Code 
)y Act VII. of 1888. The. Court exccniting a decree can go into the disputed 
piestion of the transfer of the. decree. (1) Indeed, the question whether 
i person is a representative must be decided under this section and not 
.)y se])arate suit.(r)) The sub-section refers to a case where then' is ii 
lispui.e ])etween two or more persons as to which of lliesc is the repre- 
sentative of a ])erson who had been a party to the suit. It does not 
nclude a case in which there could be no representative as then^ was no 
party to be r<‘.prcsented.(G) Nor can an application by the assignee of an 
met ion-purchaser to be placed on the record bo dealt with under this 
lection, as the expression ‘WepreserUative’^ docs not mean the ]’cpresentativc 
Df a party to the execution-proceedings, but of a party to the suit. (7)*' It was 
leld by the Madras High Court that the amendment noted did not take away 
/Im right of suit at the instance of an assignee of a decree for a declaration as 
•,o the validity of his assignment ; it being said to be unreasonable to construe 
Ihe phrase “ and mi hy a separate suit'' as applicable to the question referred 
bo in the amendment.(8) The sub-section has been amended so as to make it 
:5ompulsory on the Court to determine the question of representation. See anfe^ 
History and scope of section.” 


(1) Azizuddin Hosaeiui;. Ramanugra Roy, 
14 C. 606 (1882), at p. 600 ; Bern Mahata v. 
Shyama Churn Khawas, 22 C. 483 (1896); 
JhaiTiman Lai v. Kcwal Ram, 22 A. 121 
(1899); Lalraan Das v. Jagan Nath Singh, 
22 A. 376(1900) [the Court refused to intor- 
fero in second appeal as tho lower Court 
had not boon asked to do so] ; Mayan 
l*athuti V. Pakuran, 22 M. 347, 349 (1884) ; 
Jotindra Mohan Tagoro v. Mahomed Basir 
Chowdhry, 32 C. 332, 335 (1904); Pasu- 
pathy Ayyar v. Kothanda Rama Ayyar, 28 
M. 64 (1904) ; see Nowrojoe v. Bapuji, 6 Bom. 
L. R. 1036, 1041 (1903), the Court refused to 
do so as it would not be the proper Court, to 
execute tho decree ; and similarly in Cur 
Prasad v. Ram Lai, 21 A. 20, at p. 22 (1898). 
In Sn.lin u TUmwnni 2Q A 348 


(1907), it was Iw'ld that tho Court should 
have done so. 

(2) KodarNathw.LaljiSahai,l2A.Cl(l889). 

(3) Mohibullahi;.Imami,9A.229,231 (1887). 

(4) Dwar Buksh Sircar r. Fatik Jali, 26 C. 
250, 263 (l/t98). 

(6) Beni Prasad Kunwar v.’ Lukhha Kun- 
war, 21 A. 323 (1899) ; in, however, Vakulab- 
harana v. Rangaiyan Chotty, 28 M. 367 
(1906), it was hold not to bo obligatory on tho 
Court to proceed undef this section where tho 
right to apply was already svh judice. 

(6) Beni Prasad Kunwar v. Mukhtosar Rao, 
21 A. 310, at pp. 319, 320 (1899). 

(7) Sreo Nath Ghoso v. Roma Nath Sanlra, 
3 C. W. N. 276 (1898). 

(8) Bommanapati Veerappa v. Chinta 

TCnnfn. Krinivaan 9ft M QftA 
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An appeal lies even in a ease in wliicli the question is not between the parties 
o th(', suit or theii* representatives, but only between the dccrc'.e-holder and a 
>erson claiming as his assignee. (1) The effect of this sub-section is to give the 
ight of appeal against an order determining whether a party apj)lying for 
xecution is or is not the representative of tlie decrce-l>older.(2) 

A Judge who stayed execution-proceedings, pending a suit in wldcli an 
ssuc had been raised as to the validity of a will under which tlie applicant for 
ixccution claimed, was lield entitled to act upon his determination of tliat issue 
n the execution-proceedings. (3) 

The Code contains no provisions under which a representative of a deceased 
lecree-li older can have his name entered on the record when nothing 
‘crnains to be done under the decree beyond its execution, nor is there any 
lecessity for any snc.li entry, as proceedings in execution do not abate on the 
udgment-creditor’s death, and Ids representatives are (mtitlcd to continue 
ihem.(4) 

Explanation. — This Explanation has been added to remove a conflict 
)f decisions under the last Code. It was held hy the Calcutta (5) a,nd Allaha- 
bad (G) iligli Courts that persons who were exempted from the o])eration of a 
lecree, by the dismissal, as respects tliem, of the suit, were thenceforth strangers 
ind not parties to the suit and therefore no longer suhj(H*h to th(‘- section. It 
vas considered tliat as between the party exonerated and the d(‘creo-h older, 
10 question relating to execution could arise, because as against him there was 
10 decree to be executed. Tlie Madras (7) and Bombay (8) High Courts, however, 
imld on the contrary that a person was a party to an action, altliough lie might 
have ceased to have any connection with the suit before the decree was passed 
xnd would still come und<ir that clause. The Legislature hy this lilxplanation 
has now adopted the latter view. 


(1) Bominanapali Voorappa v. (Iiinta 
Kunfa Srinivasa, 2G M. 204 (lf)02). 

(2) Tvrislinama Chariar v. Apposami Muda- 
liar, 25 M. 545 (1901) ; and seo Ganga Daa 
Seal V. Yakub All Dobaslii, 27 C. 070 (1899). 

(3) Tihawani ah anker v. Naranahanker, 1 
Bom. L. li. 30 ; a. c., 23 Born. 530 
(1899). 

(4) Jcaluinkar Mancharam v. Pandya 
Fiilia, 2 Born. L. R. 887 (1900)., 

(5) Ram Pifrahad v. Jagannath Ram, 30 C. 
134 ; a, c., 6 C. W. N. 10 (1002) ; Rahimuddi 
Sirkar v. Loll Meali, 20 C. 690 ; a. c., 6 C. 
W. N. 720 (1902); Kameahwar Porshad v. 
Run Bahadur Singh, 12 (k 458 (1880) ; Gonr 
Kishore Chowdhry v. Mahomed Hossoin, 10 
W. R. 191 (1808) ; but when an inter vonor 
had been made a defendant and exempted 
from the operation of tho decree, but directed 
by tho Appellate Court to pay coats, ho was 
held to bo a party to the suit : Hnroo Kiahore 
V. Kalee Kiahore, 8 W. R. 114 (1807). 


(0) Jangi Nath v. Phimdo, 1 1 A. 74 (1888) ; 
Mukarrab Tluaain v. Hiirniat-un-nisaa, 18 A, 
52 (1895) ; Kalka Prasiid v. Baaant Ram, 23 
A. 340 (1901) [party againat. whom no dc^cree 
passed], followed in Shoo Pargaah v, Nawab 
Singh (1910), 32 A. 321. 

(7) Ramaawami Sastrula v, Kamcawarama, 
23 M. 301 (1899) [dtsaenting from Naga 
Mutha V. Kameswaramma, 15 M. 220 (1891) ; 
foil, in Vasudeva Upadhya v. I’irthaaarai, 10 
M. 33J ( 1 893), whoro tho part of tho decree 
which was being executed was not against 
the person in question] ; Sankaradivammal 
V. Kumara Samya, 8 M. 473 (1885) ; contra^ 
Gadecherla v. Oadocherla, 21 M. 45 (1897), 
thougli it was held that a person against 
whom the plaintiff had abandoned the claim, 
not being able to serve him with notice, was 
not a party to th3 suit : Venkata pathi Naidu 
V. Subraya Mndali, 17 M. L. J. 410 (1907). 

(8) Gouri v, Vigueshwar, 17 B. 49 (1892) 
[party to suit though not to appeal]. 
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Appeal. — Tlie object of tlie section being that the Court having the 
parties (and other persons interested) before it, should decide all questions 
relating to execution arising between them, in place of allowing one or the othei 
of them to put his adversary to the delay and cost of a separate suit in cases 
in wIhcIk but for this section, it might be possible for him to do so; in order 
to effect this object (iom])letely, without injustice to the parties, an ordei* under 
this section has been included within tlm definition o[ decree in sect. 2 of the 
Code.(l) 

In order to determine whetlier an appeal lies, it must be first ascertained 
whether the case is one which falls within the section. In the first place, the 
order complained of must be one made by a Court executing a decree. (2) If 
so, the question determined by it must be one relating to execution. If it 
is not, then, unless an appeal is elsewhere expressly given, there is none. (3) 
In th(i first ])lace, there is a distinction between acts done in pursuance of a 
decree and acts done in execution of it. So an order passed in a suit for partition 
subsequent to the decree appointing a commission to make the partition is not 
an order in execution. (4) 

Tliere is no appeal from an order not relating to the enforcement of a decree, 
such as an order of a Judge confirming the report of the commissioner for taking 
accounts refusing to require the defendants to give inspection of certain books, 
for such an order is not within the contemplation of the section. (5) Nor is an 
order appealable which is a mere ministerial aef , such as a direction to a sub- 
ordinate officer to receive money, there being no question in controversy finally 
determined.(6) There is no appeal if the matter is one indireCuly and 
remotely relating to the execution of the decree. (7) But though the properly 
may not be the subject of the decree, if it has been interfered with in execution, 
the matter relates to execution. (8) Where an order absolute for sale or foreclosure 
of mortgaged property has been made, any question that arises as to that order 
has been held not to relate to execution of the decree. (9) Nor is there an appeal 
against an order made when no question arises in execution of decree, the decree 


(1) Mohendro Narain Chaturaj v. Gopal 
Mondal, 17 C. 769, 773 (1890). As to orders 
under tho Agra Tenancy Act, see Kharag 
Singh V. Pola Ram, 27 A. 31 (1904), ovemilod 
in Zohhra v. Mangu Lai, 28 A. 723 (1906). 

(2) Ramchandra v. Balmukund, 6 Bom. 
L. R. 780 (1904). 

(3) Nihal Chand v. Chiitto Lai, 9 C. 214 
(1882). 

(4) Jogodishury v. Kailash Chandra, 24 C. 
725, F. B. (1897). 

(5) Rustomji Burjorji v. KcHsowji, 8 B. 
287(1884). 

(6) Hulas Rai v. Pirthi Singh, 9 A. 500 
(1887); as to the distinetion between ad- 
ministrative and j»idi«‘ial proceedings, see 
8iyagami Achi v. Siibralnnania, 27 M. 259 
(1903). 


(7) Raja Pudmanund Singh Bahadoor v. 
Doorga Pershad Dooboy, 4 C. W. N. 39 (1899) 
[cxocution-caso disinisaed for non-payment of 
process-fee]. ‘ 

(8) Appa Rao v. Venkataramanayamma, 
23 M. 55 (1899). 

(9) Akikunnissa Bibcc v. Ro^plal Das, 25 
C. 133 (1897) [objection by tho representative 
that she was entitled to a share in the mort- 
gaged property. Separate suit lies to deter- 
mine the question]. ,^Tarapado Ghoso v. 
Kamini Dassee, 29 C. 644 (1901) [objection 
that no notice was given before order absolutt' 
for foreclosure was made] ; Hatim Ali Khun- 
kar V. Abdul GafiEur Khan, 8 C. W. N. 102 
(1903) [adjustment of decree* : payment 
before decree absolute]. 
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having been already exe(*iitod.(l) A question whether the decree itself is invalid 
is not one relating to execution.(2) Further, the question must be between 
parties or representatives, (3) and not between a party and his repi’esenta- 
tive (4) or between eo-(h‘crcc-liolder8.(5) See notes on the terms Parties/’ 
‘‘ Jlepresentatives and “ Aiiction-PurchaBer,” anU\ Again, assuming 
tliat the matter is one mentioned in the section, tlie order must fall within 
the definition of a decree. It must be an adjudication of the right claimed, 
and the determination must be final. (6) It is not every order made in 
execution which is a decree, otherwise every interlocutoiy order in an 
execution-proceeding, such as an order granting or refusing process for 
the examination of witnesses, would be appealable. (7) So an order merety 
determining a point of law arising incidentally or otherwise in the course 
of a proceeding and not refusing or granting relief, is not appealable, (8) 
nor is an order on an application to set aside a sale under 0. XXI. r. 9,(9) nor 
is an order for security in stay of execution, for it does not determine the rights 
of the parties. (10) Nor is thtu‘e an ap])eal wlien it is otherwise excluded, as in 


(1) Bajha Roy v. Rainkumar Porshad, 20 
C. 629 ; s, c., 3 C. W. N. 374 (1899) [amend- 
ing a salo-certificate t-<j correct boundaries]. 
Saddo Kunwar v. Bansi Dhar, 23 A. 470 
(1901) [order refusing to amend a salc-ccrti- 
licatej ; llhimal Has v. Mt. Ganeaha Koor, 
I 0. W. N. 668 (1897). 

(2) Aninachallam v. Murugappa, 12 M. 
603 (1899) [decree impeached on the ground 
that though tho minor’s guardian consented, 
sanction of tho Court had not boon obtained], 
and see notes to Explanation IV. 

(3) Saddo Kunwar v. Bansi Dhar, 23 A. 
470 (1901) ; Rashbohary Mookorjoo v. Mahar- 
ani Siirnomoyee, 7 C. 403 (1881) [applicants, 
a8.signeos from judgment-debtors before rent- 
decree, which was being executed] ; Mammod 
V. Locke, 20 M. 487 (1897) [dispute between 
judgment-debtor and purchaser only] as re- 
gards auction-purchaser, see now clause (b) ; 
Ishri Dutt V. Mowalal, 26 A. ^136 (1903) 
[order refusing to entertain the objection of 
tho mortgagor, judgment-debtor to tho sale 
of the mortgage-decree in execution of a 
money-decroo against tho mortgagee] ; 
Ramadhar v. Narain Has, 24 A. 519 (1903) 
[order disallowing an objection by the 
judgment- debtor that more had been 
delivered to the auction-purchaser than was 
included in the sale-certificate]. Ghulam 
Shabbir v. Hwarka Prosad, 18 A. 36 (1895) 
[order directing delivery of possession under 
88. 318 or 319 of the last C. P. Code to an 


auction-purchiisor ; application in status 
as auction-purchaser, ref. Saddo Kunwar 
V. Bansi Hhar, 23 A. 476 (1901), which was 
an application to amend sale certificate]. 
Appd. Bhima Has v. Mt. Ganeaha Koer, 1 
C. W. N. 668 (1807). Contray Miittia y. 
Appasami, 13 M. 504 (1890); Murigeya v. 
Hayat Sahob, 23 B. 237 (1898) [clause sot up 
on behalf of third party. But see notes to 
Explanation III.]. 

(4) Maganlal Mulji v. Hoshi Mulji, 26 B. 
631 (1901). 

(6) Qyamoneo v. Radharaman, 6 (!. .'i92 
(1879). 

(6) Nihal Chand v. Rameshwari, 9 C. 214 
(1882). See Kharag Singh v. Pola Ram, 27 
A. 31 (1904) [Agra Tenancy Act]. 

(7) Jogodishury Hoboa v. Kailash Chundra 
Lahiry, 24 C. 725, at p. 739 (1897), followed 
in Mukhtar Ahmad v. Mugarrab Husain, 
34 A. 630 (1912) ; and see Lakshmia v. 
Maru Hevi, 37 M. 29 (1914). 

(8) Beharylal Fund it v. Kcdarnath MuUick, 
18 C. 469 (1891) [order directing that tho 
question whether tho decree had boon com- 
promised, and satisfaction entered by tho 
fraud of the judgment-debtor, should bo tried 
on its merits under s. 244]. Hcoki Nandan 
V. Bansi Singh, 16 C. W. N. 124, 125 (1911). 

(9) Asimuddi v, Pran, 15 C. W. N. 844 
(1911). 

(10) Saras wati Barmania v. Oolap Has 
Barman, 41 C. 160 (1913). 
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the case of an order in execution of a decree for possosKion undei* sect. 9 of the 
Specific Relief Act.(l) 

The following orders have been held to be appealable. An order refusing 
to allow rej)re8entative to take out execution until certificate granted under 
Act XXVII. of 1860.(2) An order relating to the fitness of a member of a 
religious insi.itution to be appointed under a decree, (3) an order under sect. 87 
of the Transfer of Property Act extending the time for payment of the 
mortgage-decree (4) or refusing to (mlarge time in a decree for redemption. (5) 
An order refusing to grant reasonable extension of time to the mortgagor 
judgment-debtor to pay in the decretal amount, (G) or declaiing the amount 
due under a mortgage-decree under sect. 88 of the Transfer o[ Prop(‘rty 
Act. (7) or an order passed upon an application made under sect. 89 of that 
Act, (8) or an order on an appheation by a mortgagor that the niortgagcti judgment- 
creditor, having purchased a portion of the mortgaged property subject to his 
mortgage in execution of a simple money-decree by a third party, was bound to 
discharge his mortgage-debt, (9) or an order setting aside a sale or refusing to 
set aside a sale, (10) or refusing to enforce execution upon the aj)plication of a 
transferee on the ground that lie is not a transferee or representative, or on 
the ground of limitation, (11) or refusing to determine whether an occupancy 
holding is transferable according to custom or usage and is thered’orc saleabl(',(12) 
or erroneously holding that the same can be attached and sold, (13) or an order 
refusing to set aside on appeal an order dismissing objections to the execution of 
a decree for default, (14) or refusing an a])plication of the judgment-debtor for 
recovery of the amount paid in excess of the decretal amount, (15) or an order 
disallowing the objection of a person who has been brought on the record of the 
execution-proceedings as a representative and who sets up a title of Ids own to the 
attached property ; (16) or orders in proceedings for the delivery of possession to 
tlie aiiction-purchaser after sale in execution of the decree, (17) or an order refusing 


(1) Souza V. Gulam Moidin, 20 M. 438 
(1912). 

(2) Hotilal V. Hardco, 5 A. 212 (1882). 
(.3) Ponnambala v. Sivagnana, 17 M. 343 ; 

B. c., 21 I. A. 71 (1894). 

(4) Rahima ?>. Nopal Rai, 14 A. 520 
(1892). 

(5) Rnngo v. Bhomsetti, 20 B. 121 (1901). 
(0) Note to Hulas Rai v. Pirthi Singh, 9 

A. 600, at p. 503 (1887). 

(7) Aryan Bank v. Kamma Venkata, 26 M. 
237 (1902). 

(8) Mallikarjunadu v, Lingamurti, 25 M. 
244 (1902) [ordor refusing to pass an order 
absoluti' for sale]. In, however, Pramatha 
w. Khetra,29 0. 651 (1902), it was held that 
the ordor was not in execution but in pro- 
ceedings in continuation of the original suit. 

(9) Erusappa Mudaliar v. Commercial 
Land Mortgage Bank, 23 M. 377 ( 1899). 

(10) Makka v, Srirani, 24 A. 108 (1901). 


(11) Badri Naraiii tK Jaikishen, 10 A. 483 
(1894). 

(12) Majcd Hosaein v. Raghbar, 27 0. 187 
(1899) ; Gahar Khalipa Bipari v. Kaaimiiddi 
Jamadar, 27 C. 415 ; a. o., 4 G. W. N. 657 
(1899). 

(13) Sitanath Chatter] oe Atmaram, 4 0. 

W. N. 671 (1900). 

(14) Lalnarain Singh v. Mahomed Rafi- 
uddin, 28 c'. 81 (1900). c 

(15) Dhan Kunwar v. Mahtaf Singh, 22 A. 
79 (1899). 

(16) Shankar Dutt v. Harman, 17 A. 245 
(1895), following Punolianun Bandopadhya 
V. Robia Biboo, 17 C. 711 (1890) ; Madhusu- 
dan Das v, Gobinda Pria, 27 Cal. 34 ; s. o., 
4 C. W. N. 417 (1899) [representative ro- 
flisting delivery of possession!. Jogondra v. 
Gobinda, 35 C. 304 (1908). 

(17) Madhusiidan Das v. Gobinda Pria, 
supra. 
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to set aside a sale to a decree-holder purchaser, the decree in which suit had heen 
set aside. (1) An order setting aside a sale under sect. 310 a of the last Code 
(now represented hy 0. XXI. r. 89), when the dispute is between the decree- 
holder and the judgment-debtor, (2) or an order refusing to set aside such sale 
when the dispute relates to execAition,(3) or an order determining whether a 
])firty a])plying for execution is or is not the representative of the decree-holder, (4) 
or an order disallowing objection that the value of the property specified in the 
sale- proclamation was grossly inadequate,(5) or an order directing delivery 
of possession of property sold under a mortgage-decree, though purporting to 
be under sect. 335 of the last Code, (6) or refusing delivery of possession of pro- 
])crtiea sold to a decree-holder mortgagee or a decree-holder in execution of his 
decree, (7) or an order refusing delivery of possession of jewels not subject- 
matter of decree retained in Court, (8) or an order refusing to stay sale for under- 
valuatio]i.(9) All orders staying execution of decrees, whether passed by the 
Courtwliich made tlie decree, or bythe Court to wliicli it is sent for execution. (10) 
An order directing stay of execAition of a decree on s<H*.urity l)eing furnished by 
the judgment-debtor is a])])<uilable by the judgment- debtor on the gi'ound that 
ihc S(^curity ordered is (‘xcessive.(ll) So is a.n ord(T in the execution-proceedingp 
wliereby tlic riglit of a defendant against whom no decree has Ixmui passed is iu- 
va.d(‘d (12) Or wliere tlie judgment-debtor alleges fraud in cxc(nition-proceedings 


(1) Unfodmal v. Srinath Roy, 27 <■. 810; 
8. c., 4 0. W. N. 0!)2 (1000). 

(2) KripanaMi Pal v. Kara Laksini 
Dasya, 1 (I W. N. 703 (1807) ; Piiul Chand 

Nursingh iVrHhad, 28 C. 73 (1899); but 
Hco Asnniuldi Pran, 15 C. W. N. 844 
(lOll). 

(3) Murlidliar v. Aiianda Rao, 25 B. 418 
(1900). CorUra, Maganlal v. Doshi Mulji, 25 

B. 631 (1901), when a question arises 
between a party and his representative. 

(4) Krislinania Chariar v. Appasauii Muda- 
liar, 25 M. 545 (1891) [application for execu- 
tion by successors of a trustee decree-holder 
who was alleged to have been suspended] ; 
liadii Narain v. Jaikishen Das, Ifi A. 483 
(1894); Cun^ Das Seal v. Jakub Ali, 27 

C. 070 (1899). 

(6) Gunga Prosad Rajeooraar Glmse, 30 
0. 617 (1903). 

(6) Ram Narain Sahoo v, Baiidi Pershad, 
31 (!. 737 (1904) fin order to see under what 
section case comes, (burt must look into 
true nature of aj)plieation not merely to 
the statement of the party], followed in 
Mangayya v. Siinimuhi, 24 M. L. .T. 477 
(1913). ' 

(7) Kasi Nath Ayyar r, Uthumansa, 25 M. 


529 (1901) ; see Kattayat Pathumaryi v. 
Raman Menon, 26 M. 740 (1902), in which 
it was held suit was barred. 

(8) Ap])a Rao v. Venkataramariayarnina, 
23 M. 55 (1899) [on the ground that though 
the jewels wore not subject- matter of the 
decree the property had been interfered with 
in course of execution]. 

(9) Sivasami Naiekar v. Ratnasami 
Naiekar, 23 M. 508 (1900). Contra, Sivagani 
Achi V. Subrahmania, 27 M. 259 (1903). 

(10) Ghazidin v. Fakir Bakhsh, 7 A. 73 
(1884) ; Musaji Abdulla v, Damodar Das, 12 
B. 279 (1888) [order under s. 545] ; Mahani 
Ishwargar v. Chudasama, 12 B. 30 (1887 
[under s. 545]. Provided that the order is 
by the (Jourt of cxoeutioii ; Ramchandra v. 
Balmukund, 6 Bom. L. R. 780 (1904). 

(11) Udeyadeta Deb v. Gregson, 12 C. 624 
(1886). 

(12) Viblmdapriya w. Vidiamohi, 22 M. 131 
(1898) [appeal dismissed as no invasion hat 
taken jilace] ; Ramaswami Saatralu v 
Kameswaramma, 23 M. 361 (1899) F. B 
Dissented from at p. 364, Appd. p. 366 
Dissented from Kalka Prasad w. Basant Ram 
23 A. 346 (1901). See subject disoussod ii 
notes to Explanation, ante. 
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on the part of the decree-holder or auction-purcha8er.(l) An appeal lies 
in an application to set aside a sale under sect. 173 of the Bimgal Tenancy 
Act and 311 of last Code where the auction-purchaser is the henamidar of the 
judgment-debtor : (2) and from an order upon an application to deposit 
landlord’s fee under the Bengal Tenancy Act and for confirmation of the sale 
and grant of sale-certificate : (3) and an order allowing the judgment-debtor’s 
objection to delivery of possession to the auction-purchaser on the ground that 
;he sale was invalid as the landlord’s fee in the manner required by the Bengal 
Tenancy Act was not paid and the sale could not be confirmed. (4) But an 
irder under sect. 174 of that Act was held not within the section. (5) Where 
t Small Cause Court decree was sent for execution to the regular Court of the 
)istrict and an order was passed under sect. 244 by that Court (Subordinate 
Tudge), held that an appeal lay to the District Judge.(6) 

The Court can require an appellant from an order made under this section 
lu execution of a decree to give security for the costs of the appeal and of the 
oncrinal suit,(7) 

Limit of Time for Execution. 

48 . ( 1 ) Where an application to execute a decree not being 
^ Execution barred in CL decree granting an injunction has been made, 
certain cases. jio order for the exemtion of the same^ decree 

shall be made upon any fresh application presented after the 
expiration of twelve years from — 

(а) the date of the decree sought to be executed, or, 

(б) where the decree or any subsequent order directs any 

payment of money or the delivery of any property 
to be made at a certain date or at recurring periods, 
the date of the default in making the payment oi* 
delivery in respect of which the applicant seeks to 
execute the decree. 

(1) Ncrai Chand Kanji v. Dino Nath, 2 C. was not a party to the suit, rof. to Hara- 
W. N. 691 (1898) [ss. 244 and 311, and second bandhu v. Harish Chandra, 3 C. W. N. 184 
appeal lies at the instance of auction-pur- (1898). 

chaser] ; Hiralal Ghosh v, Chundcr Rant, 3 (3) Nriahna Chunder I)ult v. Anukul 

C. W. N. 403, 20 C. 539 (1899) ; but no second Chunder, 6 C. W. N. 190 (1901). 

appeal lies where none of the questions under (4) Mohim Chandra Bhuttacharjeo v. Ram 

B. 163 of the Bengal Tenancy Act arc decided I Loehan Doy, 7 C. W. N. 691 (1903) [second 

Alonmohini Bassi v. Lackhinarain Chandra, appeal], . » 

28 C. 116 (1900) ; Parashram v. Balmukund, (5) Kishori Mohun v. Sarodamani, 1 C. W. 
32 B. 672 (1908). Seo cases cited in notes N. 30 (1890), foil. Sulh Narain Goroko 
“ Fraud.” Persad, 3 C. W. N. 344 (1898). 

(2) Chandmonee v. Santomonce, 24 C. (6) Peary Lai Singh v. Radha Nath Singh, 
707; 8. c., 1 C. W. N. 634 (1897) [second 11 C. W. N. 861 (1907). 

appeal]; in Roghu Singh v. Misri Singh, 21 (7) Dagdu v. Ghandrabhan, 24 B. 314 > 

C. 826fl8^)>i'li®T® was no appeal as appellant s. c., 1 Bom. L. R. 837 (1899). 



I’AKT Jl. 

Sec. 48. 


EXECUTION. 


2C9 


(2) Nothing iu this section shall he deemed — 

(a) to predude the Court from ordering the execution of a 
decree upon an application preserved after the expira- 
tion of the said term of twelve years, where the 
judgment-debtor has, by fraud or force, prevented 
the execution of the decree at some time within 
twelve years immediately before the date of the 
application ; or 

(h) to limit or otherwise affect the operation of article 180 of the 
second schedule to the Indian Limitation Act, hs! 7.(1) 

“Where an application to execute a decree.”— This was licld to 

iiicaji any application to execute a decree, and was not 'confined to tlie lyst 
application preceding the expiry of 12 years froni either of the points of time 
mentioned. (2) Tho former section referred only to decrees for the pay- 
ment of money (fi) oi delivery of otJi(‘r propeity. A deciee for tl.e sale of mort- 
gaged property was held not to be a decree for the payment of money, even 
though the judgment-debtor was personally liable for the deficiency. (4) The 
application of the provision has apparently beem extended to all decrees with tlie 
exi'eplion stated. 

Tho wortls “ and granted ’* have Ih'cii omitted. “ O' ranted has boon Jiclil 
to uKian “ admitted (5) as stated in (). XXL r. 17, and in addition there has 
b(‘e.n issue of process in execution. (fi) Ant/ frca/i upplica-lion ” has been sub- 
stituted for “ subsequent a])plication,*‘ (7) witli a view to rendering it clearer 
that ancillary applications merely to complete arrested execution are not 
obnoxious to the bar.(8) It has been held that since the right to enforce a 

(1) Art. 183 of Act IX. of 11K)8. Utincrjoc, lU ('. 744 (1889); Chengaya v. 

(2) Tile.shar Rui v. Parbati, 15 A. 198 Appasami, t> M. 172 (1882) ; Paraga Kuor 

(1893). Bhagwan Uin, 8 A. 301 (1880); Ramadliar 

(3) Bal Chautl r. Raghunath Das, 4 A. 155 v. Ram Dayal, 8 A 53(5 (1880) ; Ram Newaz 

(1881) ; Pahalwaa Singh v, Narain, 22 A. 401 v. Rani Charan, 18 A. 49, at p. 51 (1895) ; but 
(I90Q); dist. iu Maharajah of Bonares see Motichaiid i>. Krishnarav Ganesh, 11 B. 
r. l.alji Singh, 24 A. 030 (1912). 524 (1887). 

(4) Fazil Howladar v. Kristina Bundhoo (7) As to this term which assumed that 

Roy, 25 C. 580 (1897) ; Ram Charan Bhagat the previous application to execute had bc^cn 
V. Sheoborat Rai, 10 A. 418 (1894); Kartick made under tho Code itself [Annaji Appaji 
Nath Pandoy v. Juggernath Ram Marwari, v. Ramji Jivaji, 10 B. 348 (1889); Ashoo* 
27 C. 285 (1899^ dissented from in^Abdullah tosh Dutl r. Doorga Churn Chatterjeo, 0 C. 
Sahib V. Oosmaii Sahib, post; rof. Chandi 504 (1880)j, see Gandharap Singli v. Shoo- 
Charan Roy v. Ambika Charan Dutt, 31 C. darshan Singh, 12 A. 571 (1890) ; Rahim All 
792 (1904) ; diss. from Jadu Nath Prasad v. Khan v, Phul Chand, 18 A. 482 (1896) ; Vira- 
Jagmohan Das, 25 A. 541 (1903) ; Pahalwau rama v. Annasami, 6 M. 359 (1883) ; Sreenath 
Singh V. Narain, 22 A. 401 (1900) ; Abdulla Goohot*. Yusoof Khan, 7 C. 566 (1881) ; Mus- 
Sahib V. Doctor Oosman Sahib, 28 M, 224 harraf Begam v. Ghalib Ali, 6 A. 189 (1884) ; 
(1904); Vaidhinadasamy Ayyar v. Soma- Ram Sarup v. Dasrath, 33 A. 517 (1911). 
sundram Pillai, 28 M. 473 (1904). (8) Kamsilla v, Ishri Singh, 32 A. 499 

(5) Dewan Ali v. Soroshibala Dabeo, 8 C. (1910) ; but this has been dissented from in 

297 (1881). Bisheshwar v. Jasoda, 17 C. W. N. 622 (1913). 

(0) Nilmoney Singli Deo v, Bisessur 



decree is a siihstantive right, and not matter ol procedure, tins section caimo 
bar tlie oxecuf iori of decrees wliicli were alive when the present Code came int( 
force. 

Execution. '' — ‘See note as to bar to future execution.(l) Where a secoiu 
a ppheation was made at a time when it was barred, a third was held barred thougl 
})rcserifced Avitliiu three years of the second. (2) 

“Twelve years.’'— A decree for payment of money was modified oi 
iippcal; hold that the decree to be executed being the decree made on appeal 
the 12 years mentioned in this section ran from the date of the appellate decree.(;3; 
The period of limitation under this section is absolute, and will not he extended 
on the ground of the minority of the decree holder. (4) It camiot be extended 
by an agreement between a decree-holder and a judgment-debtoi'.(r)) 

a certain date, or at recurring periods.”— The former section 
referred only to orders for payment or delivery at a certain date. (6) and occasion 
bas been taken to embody rulings (7) declaring that deci'ces directing periodical 
payments arc within the meaning of the section. 

“ Fraud or force.” — Fraud or force on the part of a judgment-debtor gives 
a new staxting-point for the period of limitation and an application for the 
execution of a decree may be granted at any time within 12 years after the 
date in which a judgment- debtor has by fraud or force prevented execution of 
a decree. (8) In order to obtain the benefit of the proviso it is not necessary 


(i) Mungul Porshad Uiuliit r. Gnja. Kant 
liahiri, 8 C. 51 (1881) ; Ram Kirpal v, Rup 
Kuari, 0 A. 269 (1883); Kanji Mai v. 
Kanhia Lai, 7 A. 373 (1885) ; Linkar Ballal 
V. Hari Shridhar Aptc, 14 B. 206 (1889) ; 
Gourmoni Dabeo v. Jagat Chandra Audikhari, 
17 C. 57, 63 (1889) ; Nanchand v. Vithu, 19 B. 
258 (1894); Kuppu Animal v. Saniinatha 
Ayyar, 18 M. 482 (1894) ; Vonkatanarasimha 
V. Papammah, 19 M. 54 (1895) ; Futteh 
Narain Cliowdry r. Chundrabati Chowdrain, 
20 C. 551 (1892) ; Bandey Karim v. Romesh 
Ohuudor Bundopadbya, 9 0. 65 (1882) ; 
Bhobooua v. Jobraj Singh, 11 C. L. R. 277 
(1882); Balichand Bhudar v. Bai Shivkar, 
15 B. 242 (1890) [foil. Nepal Chandra 
Sadookhan v. Amrita Lall Sadhookhan, 26 
C. 888 (1899)]; Manjunath Badrabliat v, 
Vonkatesh Govind, G B. 64 (1881); IIuito- 
soondary Lasaee v. Jugobundhoo Butt, 6 C. 
203 (1880) ; Narhar v. Kriahnaji, 36 B. 368 
(1912) ; 14 Bom. L. R. 381. 

(2) Bhagwan Jethiram v. Bhondi, 22 B. 

(1896). 

(3) Mahomed Mohdi Bella v. Mohini 
Chowdhry, 34 (.'. 874 (1907); Muhammad 
Ha/.i r. Karbalai Bibi, 32 A. 136 (1909). 


(4) Ramana r. Babu, 24 M. L. J. 96 (1912); 
37 M. 186; but see Midnapur Zc'inindary 
Naresh, 16 C. W. N. 109 (1911). In the 
former case it was held that whethei. a 
decree is oomplefco or not must l>o decidetl 
by the law in forces wlieri the decreo was 
made. 

(5) Raghunatli Kashi Prosad, 15 C. L. 
J. 678 (1911); and see; Bhagwant Ram 
Chandra v. Kaji Mahamad, 36 B. 498 (1912) ; 
and Jwraj v, Habaji, 29 B. 68 (1904), i^riod 
cannot be extended. 

(6) See Yusuf Khan v. Sirdar Khan, 7 M. 
83 (1883) ; Sabhanatha Bikshatar v. Subba 
Lakshrni, 7 M. 80 (1883); Kaveri v. Non- 
kamnia, 'J4 M. 396 (189O)(0 Jogobundhoo 
Bass V. Huri Rawoot, 16 C. 16 (1888) ; Bal 
Chand v. Raghunath Bass, 4 A. 156 (1881) ; 
Jhoti Sabu v. Bhubun Gir, 11 G. 143 
(1884). 

(7) Laksbmibai Bapuji i\ Madhavrav 
Bapuji, 12 B. 65 (1887) ; Ashutosh Bannerjeo 
V. Lukhimoni Bobya, 19 C. 139 (1891). 

(8) Venkayya v. Raghava Charlu, 22 M. 
320 (1899) ; Mohsiii Ali v, Masum Ali, 34 
A. 20(1911). 
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that a judgment-creditor should prove that the fraud of the judgmciit-dehtor 
continued so as to prevent execution of the decree at any timo.{l) The action 
of a judgihent-debtor, who, knowing that a warrant of attachment has issued 
against his moveable property, locks up his house and so prevents the moveable 
property therein from being attached, amounts to fraud, (2) as also a frivolous 
application to set aside the decree made for the purpose of delay (3) and pre- 
venting (4) or evading (5) an'est or attachment. (6) The word “fraud’' here 
has a wider sense than that in which it is generally used in English law. (7) 

Article 180 , Limitation Act. — The former section which prescribed an 
absolute period of limitation, and was apparently rendered applicable to a High 
Coui't by sect. 638, was in conflict with article 180 of the Limitation Act, which 
permits a revivor in the case of decrees of High Courts and orders of His Majesty 
in Council. Statutory authority has therefore been given to the rulings which 
declare that article to be independent of the section. (8) This is art. 183 of 
Act IX. of 1908. 


Tkansferees and Legal Representatives. 

49. Ever}^ transferee of a decree shall hold the same 
Transferee. ^bject to the equities (if any) which the 

judgment-debtor might have enforced against 
the oijginal decree-holder. 

Transfer subject to equities.- -Sec as to the application of this well- 
known principle, first enacted by the (jod<i of 1877, cases cited.(9) 11, tlio 
iTokler of a usufructuary mortgage over the property of J3, obtained against 
the latter a simple money decree,- which had nothing whatever to do with Ihe 
mortgage or tlie debt secured thereby. H transferred this simple money 
decree to M. Ht'ld that there was nothing to prevent M from bringing to sale 
in execution of this decree the property moiTgagod by B to 11.(10) A 


(1) Venkayyj, v, Ragliava Charlu, 22 M. 
.‘{20 (1800); Mulisin Ali v. Maaum Ali, 34 
A. 20 (1011). 

(2) lb. 

(3) .\bdul Khadir r. Shaiva^ Kavulbar, 
35 M. 070 (U^ll) ; 22 M. L. J. .35 ; Nathuram 
r. Krishna, 24 M. L. J. 270 (1913) ; Rai Sham 
Kisson V. Dainar Kumari Dobi, 11 C. W. N. 
440 (1900). 

(4) Bhagu Jet ha v. Bawasaleb, 9 B. 318 
(1885). 

(5) Pattakara Annamalai v. Rangasami 
Chotti, 6 M. 365 (1883). 

(6) Visalatihi Ammal v. Sivasankara 
Taker, 4 M. 292 (188J). 

(7) Raghunath v. Kashi Prosad, 16 C. 
L. J. 678(1911). 


(8) Sco Mayabhai Pi embhai t\ 'J'ribliu- 
vandas, 6 B. 258 (1881) ; Ganapathi v. Bala> 
Biindara, 7 M. 540 (1884); Futteh Narain 
Chowdhry v. Chundrabati Chowdhrain, 20 C. 
551 (1892); Srookrishna Doss v. Alumbi 
Ammal, 30 M. 10 (1911). 

(9) Sinim Pandaram v. Santhoji Row, 20 
M. 428 (1902); Kristo Ramani UaBseo v, 
Kcdar Nath Chakravarti, 10 C. 019 (1889) ; 
Grish Chunder Seiu y. Obhoy Churn Mullick, 
0 a L. R. 498 (1880) ; Kaim Ali Jawardar v. 
Lakhikant Chuckerbutty, 1 B. L. R. 23 P. B. 
(1868); Ram Chunder v. Mohendro Nath 
Bose, 21 W. R. 141 (1874). 

(10) Banh Bal v. Manni Lai, 27 A. 460 
(1906). 
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tran.sfer(^c was held prohibited from solhiig mortgaged pWp&'t/f IR 6X6€VtlOU 
oi the decToe transferred to him by sect. 232 of the last Code if not also 
by the present section. (1) 


234.] 50. (J) ^Ifiere a judgment-debtor dies before the decree 

. , has been fully satisfied, the holder of the 

Legal ninresentatiue. ^ i 

decree may apply to the Coui‘t which passed 
it to execute the same against the legal representative of the 
deceased. 

(2) Where the decree is executed against such legal repiesenta- 
tive, he shall be liable only to the extent of the prop(‘rty of the 
deceased which has come to his hands and has not been duly 
disposed of ; and, for the purpose of ascertaining such liability, 
the Court executing the decree may, of its own motion or on 
the application of the decree-holder, compel such legal repre- 
sentative to produce such accounts as it thinks tit. 


“Where a judgment- debt or dies.” — Tlic section contempliites the case 
of ii person who, being alive wlien a decree is passed against him, dies before 
execution is fully had of that decree. Where, therefore, a party to a suit was 
dead before even the plaint was filed, and a decree \\as given against liini, ii 
was held incapable of enforcement. (2) Where, however, after the trial is con- 
cluded, judgment is reserved, and after that a party dies, then on the ] rinciple 
aclus curiw nemini facit injuriaw, judgment may be entered up mvc'pro tunc and 
the decree is a valid decree. (3) An attachment, (4) and execution proceedings 
generally, (5) do not abate, and the section does not apply to cases where tlio 
judgment-debtor dies after attachment but before sale. (6) Nor does it appl}^ 
to a decree-holder seeking possession, if the older for it was passed prior to th(‘ 
death of the judgment-debtor ; (7) nor does the Code contemplate tlie rejirc- 
sentatives of the judgment-debtor being placed on the record after the ai>pcilat(r 
decree has been passed. (8) This section applies to an appeal filed during the 
life of a judgment-debtor, but heard after his death. (9) 

“ Holder of the decree.” — That is the person whose name appears on 
the record as the person in whose favour the decree was made, or some person 
whom the Court by order has recognized as the decree-holder from the original 
plaintiff or his representatives.(lO) 


(1) Jwarathnam Mudaliar v. SrinivaHa 
Mudaliar, 17 M. L. J, 603 (1907) ; 31 M. 33. 

(2) ZareGirendronath Tagore, 14 B. L. R. 
L. C. 334 (1876). 

(3) Chotan Charan Das v, Balbhadra Das, 
21 A. 314 (1899), and cases there cited. 

(4) Sheo Prasad v. Hira Lai, 12 A. 440 
(1889). 

(6) Gulabdas v. Lakshman Narhar, 3 B. 
221 (1879). 

(6) Sheo Prasad r. Hira Lai, 12 A. 440 


(1889) ; diss. from Romasami v. Bagirathi, 0 
M. 180 (1883). 

(7) Bryakka y. Fakira, 12 M. 211 (1889). 

(8) HirachandHarjivandas v. Kasturchand 
Kasidas, 18 B. 224 (1893) ; dist. in Puru- 
shotam v. Rajbai, 34 B. 142, 160 (1909). 

(9) Narendra v. Gopal, 17 C. L, J. 634 
(1912). 

(10) Paupayyab y. Narasannah, 2 M. 216 
(1880). 
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May apply to the Court.” — It was held, under the last Code, hy the 
Calcutta High Court, that an application to execute a decree against tiie legal 
representative might also be made to the Court to whicli a decree was trans- 
ferred for execution. (1) More recently a Full Bencli of tlie Madi'as High 
Court held that where a decree of one Court had been transfer i“ed to anotlier 
Court for execution, an application by the decree-holdei* under this section to 
execute tlie decree against the legal i-epresentatives of tlic deceased judgment - 
debtor must be made to the (h)urt which ])as8cd the decree, and not to the 
Court executing the same. (2) But the same Court has h(‘ld that an order made 
hy the executing (*ourt is not wliolly void, and that an objection on this gi'ound 
may be waived. (:3) 

To execute the same.”- — The substantive application should be, in the 
words of the section, one for execution of tin* decree. But an a])plication for 
substitution of the legal representatives of a deceased judgment-debtor has 
been considered in substance an application for execution. (4) 

Liability of representative. — This section provider that tbe Court execut - 
ing tlie decree is to ascert<ain the liability, that is to inquire whether any jiavticular 
property in the hands of the representative or which came t.o his hands, was 
th<‘ property of the deceased debtor, and if it has been disposed of, whether 
it lias been duly applied. The question whether property is available for 
lixecution is a question relating to execution under sect. 47, and must, when it 
arises between the persons mentioned in that section, be determined thereunder 
and not by separate suit.(5) “ He shall he liable only to the extent, etc.,’' indicates 
that two kinds of jiroperty can be attached : first, property of the debtor found 
in the hands of the representative ; and secondly, property of the representative 
from whatever source derived, to the extent to which lie lias wasted the assets 
(leScended to him without satisfying the debts of the deceased. (6) The repre- 
sentative is, however, liable, summarily, only in respect of the propeity actually 


(1) Sham Lai Pal r. Modhu Sudan Sircar, 
22 C. 558 (1895). 

(2) Swaminatha Ayyar r. Vaidyanatha 
Sastri, 28 M. 4()fi (1905) ; and sco Hirachand 
Harjivandas v. KaRturchaud Kasidafl, 18 13. 
224 (1893). 

(3) ^I’hamboo Pillai v. Sriramulu Naidu, 17 
M. L. J. 300 (1907). 

(4) Jogendr^Nath Roy v, Rasift Chandra 
Ranerjeo, 2 C. L. J. 544 (1905). 

(5) Kuriyali c. Mayan, 7 M. 255, 257, 258 
(1883) ; Punohanan Bundopadhya v. Rabia 
Bibi, 17 C. 711 (1890) ; Rajrup Singh r Ram- 
golam Roy, 16 C. 1 (1888) ; Mungeshar Kuar 
V. Jamoona Prashad, 16 C. 603 (1889) ; Rag- 
hubar Dial v. Hamid Jan, 12 A. 73 (1889); 
Nimba Harishet v. Sitaram Paraji, 9 B. 458 
(1885) ; Mulmantu v. Ashfak Ahmad, 9 A. 
606 (1887) ; Ravunnt Menon v, Kunju 
Nayar, 10 M. 117 (1886) ; Chintamoney Butt 


V. Mohesh Chandra Banerjoe, 23 C. 454 
(1896). See other cases and notes to sect. 
47, ante, Seth C^hand Mai r. Durga Dei, 12 
A. 313 (1889); Cokiilsingli v. Kisansingli, 
34 B. 546, i>52 (1910). 

(6) Rajrup Singh v. Ramgolam Roy, JC C. 
1, at p. 5 (1888) ; Chintamoney Butt v. Mohesh 
Chundra Banerjee, 23 C. 454 (189()). As to 
whether creditors can sue and can follow 
property into the hands of third parties, see 
Bazayet Hossein v. Booli (/hand, 4 C. 402 
(1878); 8. c., 1 A, 211 ; Greender Chundcr 
Ghose V. Mackintosh, 4 C. 897 (1879) ; Nar- 
singh Bas v. Najmooddin Hossein, 8 C. 20 
(1881) ; Mirza Mahomed v. Widow of Balma- 
kund, 3 I. A. 241, 246 (1876) ; Oriental Bank 
t;, GobinloU Seal, 10 C. 713 (1884); Mt. 
Wahiddunnissa r. Mt. Shubratton, 6 B. li. R. 
64 (1870). 
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r<‘.coiv(‘.(l l)y liiiii or i.aken into his di8poBltion.(l) When an application is made 
under this section the Court should, under 0. XXL r. 21, issue notice on the 
person named calling upon him to show cause why the decree should not be 
executed sigainst him as such representative. If he denies that he is so, the 
Court which passes a decree decides whether the person against whom execution 
is sought is the legal representative, though it is for the Court executing the 
dec.ree to decide to what extent such person is lial)le.(2) The decree-holder 
should show that property of th(‘. deceased lias come into the possession of his 
represeiitutivo, and it is then on the latter i.o show ihat he has juoperly a])]died 
the pro])erty.(:i) Tlie heirs are liable in respe(;t of assets even though it may be 
pleaded that the debtor was a Unamidar.(i) The right of the decree-holder 
to have liis debt paid out of the assets of the deceased in the hands of the legal 
repr<‘S(;ntative is not affected by the provisions of sect. 104 of the Probate and 
Administration Act.(5) 

Legal representative— The last Code did not contain any definition of 
the i^erm “ legal representative.'’ The framers of the former section in using 
ihis term must. <‘.ither have understood it in sonie defined sense, or have intend<Ml 
ther(d)y mer(']y to refer to such i»erson8 as, under the law a])plicab]e to the 
])articular case, might be held to be the legal r(‘,i>resentatives (d a deceas<‘d 
])erHon. Tlie first supposition was negatived by th<5 fact that, the Legislature 
omitt(*d to declare what w<n*<‘ t.h<‘ charact(‘Tistics of a legal iTju-esent alive for 
the purposes of this section.(6) It might have been said that sneh a definition 
was unnecessary, as the term has a well-known technical meaning. In th<‘ir 
st.rict.est and most ordinary sense the words “ legal repiesentatives " aiV under- 
stood to mean executois and administrators oidy.(7) 

Though the decisions upon the construction of wills wliich liold it. to be 
a flexible term and luive given it another sense, such as next-of-kin or 
desc(mdants, do not control its legal meaning in that they proceed ii])on the 
])rinciple that if the Court finds that a testator attached to particnlai’ words a 
different meaning from that which is their proper legal sense, the Court is hound 
so i.o construe and give effect to tlie will, not in its strict legal sense, but in tbe 
way in which the testator himself used the. words, (8) the term is yet one which 
is naturally ea])able of a more extended sense than that in which it is ordinarily 
and strictly employed. Had the Legislature, therefore', intcndi'd to confine 
it to ])articular persons only, viz., executors or administrators, it would have 
expi'ossly named f hese persons and would not liave used a term which, though 
in its most strict sense' denoting executor or administrator only, is yet capalde 


(]) Khashrobhai Hormazsha, IJ B. 727 (4) Doorga Hoonelun'o r. Soorja JVloneo, 8 

(1887) ; see Ram (lolam J)oby i\ Ayma W. R. JOJ (18()7). 

Be^guni, 12 W. H. 177 (1809). (5) Vonkataraiigayan Chetti v. Kriteli- 

(2) Soih Shapurji v. Shankar l>aB Rul)c, 17 naaami Ayyangar, 22 M. 194 (1898). 

A.431 (1895); aRtoHiicccssfulobjextor’BcoBt, (H) Dinamoni Chaudlmrani v. Elahadut 
se'c Bishen Dayal r. Bank of Upper India, 13 Khan, 8 0. W. N. 843, 865 (1904), in which 
A 290 (1890).* Bubjeiot will be found fully discuflsod. 

(3) See Rajali Roodro Narain v . Nittyanuncl (7) lb. ; Price v. Strange, b Madd. 159. 

Doss, 8 W. R. 195 (1807) ; AscomoonniBHa n (8) EagHon v. Horner, 37 Ch. 3->. 703, 

Aine'eroonniBBa, 15 W. R. 285 (1871). 711. 
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of a widov moaning. AVlicro tlioro is an oxooutor or adniinisi.rntor, they alone 
are tlie legal representatives of a deceased jiidgnieut-dol)tor.(l) But the section 
is also commonly applied, both in the. case of heirs (2) as well as in that of 
executors and administrators, and the term “ legal rejuesentative " has been 
defined to ordinarily mean all these classes of persons. (3) 

When there is no executor or administrator, l>ut succession by heirshi}) as 
in ('.ases governed by the Bengal ScJiool of Hindu Law, or in cases of se])ara1e 
and self acquired property under Mitakshara Ijaw, the decre(* must be 
executed against the heir as the legal representative within the meaning of 
this section. (4) The section luis, however, been a])]>lied to cases where the 
succession is otherwise than by heirship to the last holder of an estate, as also 
to cas(‘s where the estate accrues to the present holder by survivorshi]).(r)) Tji 
these cases where a decree is ])assed against a judgment-debtor not in his or 
h(‘r personal ca})acity, but in a rej)resentativ<‘ caj)acity, the decree may be 
executed against the jierson who, though not an heir of the judgment -debtor, 
the last liolder of the estate, is entitled thereto after his or her death whether 
as reversioner or surviving co-parcener. (b) 8o inasmuch as a d<*cre(‘ properly 
obtained against a Hindu widow in lier represenliitive ca])acity is binding iqum 
her husband's rev(a’sioner.(7) where a suit has been instituted or defended by 
a Hindu widow in Jier requesentative ca])a(;ity, the n^versioners, though they 
do not claim through her but. as heirs of her husband, have yit Ikmoi held to 
h<‘ her legal requesentatives in res]>ect of the estate held by Inn as such Hindu 
widow. (S) Again in the case of a joint Hindu family governed by the Mil akshara. 


(1) Dinanioni Cliaudliurani v. Klahadut 
Khan, « (I W. X. 843, 850 (1004), s(‘c sect. 
1^0, Act X. of 1805 ; Pogosc v. Catchick, H ('. 
708 (1878) ; Sukli Naiulan r, Henniciv, 4 A. 
102 (1882) ; Shaikh Moosa v. Shaikh Kssa, 8 
Ik 241 (1884) ; Maiicluirani r. Kalulas, 10 Ik 
821, 827 (1894). 

(2) (h<‘on(ler Th under Glioso v. Mackin- 
tosh, 4 G. 807, 008 (1870). Jn Rani Kauno 
Dai r. Lacy, 10 A. 235 (1800), rents of im- 
niovcahlc property in the hands of the widow 
of a deceased were held not to be liis assets. 
.And wheie a purely personal decree was 
given against a partner, execution, it was 
iield, could oi'ly go against the heftvR.s and not 
against an undivided brother : Veerappa 
Ghettiar v. Rama Swami Aiyar, 27 M. 100 
(1003) ; Oyanundra v. Rani Nihalo, 32 A. 
404 (1010). 

(3) Ishan Chundcr Sirkar v. Beni Ma<lhub 
Sirkar, 24 C. 02, 71 (1896). 

(4) DLnamoni Chaudhurani i\ Elahadut 
Khan, 8 W. N. 843, 856 (1004). 

(5) Ib. For succession by Shobait, see 
Mohan Laljic. Oordhan Lalji Maharaj, P. (t, 
35 A. 283 (1913). 


(0) J)inamoiu Chaudhurani r. l^lahadut 
Khan, mpra, in which ease tin* juiiicijde of 
repre.se iitation which e.visl s by law in the case 
of decrees against Hindu widows and eo- 
pareoners was extended to ea.ses of agreeme.nt 
and eonveynne<‘ Ix'tween ]tarli(\s ( VVoodrolTe, 
J., diihil ). 

(7) Tribhuwan Sunder Kuar r. Sri Narain 
vSifigh, 20 A. 311 (1898). 

(8) Randiishore Chuckorhutty r. Kally 
Kanto riiuekerhutty, 0 C. 470 ( 1 880) ; Pri‘m 
Moyi Chowdhurani r. Preo Nath Dliur, 23 (k 
636 (1806) ; Tribhuwan Sunder Kuar Sri 
Narain Singh, 20 A. 341 (1808); Musala 
Reddi ?\ Ramayya, 23 M. 125, 133 (1809) ; 
sec also Hari Saran Moitra Bliubanoswari 
Debi, 16 C. 40 (1888) [decree against widow 
roprescntiiig estate enforced against minor 
adoy)ted son] ; but the heir of the last full 
owner is not in regard to a mere personal 
money decree against the widow her repre- 
sentative ; Rikhai Rai rj. Sheo Pujan, 33 A. 
15 (1910); Kameshwar Pershad v. Run 
Bahadur Singh, 12 C. 458 (1B86); Mmi- 
geshwar Kuar r. Janioona Prashad, 16 0. 003 
(1889). 
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thougli it has been held by tlie Madras and Allahabad, and formerly by the 
Calciitta,(l) High Courts, that in the case of a personal decree for money obtained 
against the father the interest of the latter in the joint ancestral ])roperties is 
not assets in the hand of the son when he dies, and consequently, notwith- 
standing his obligation to pay his father's debt, pi’oceedings cannot be taken 
against him under this section as the legal representative of his father, the 
contrary view has been adopted by the Bombay High Court in that the obliga- 
tion of a son to satisfy his father’s debt is within the scope of the decree against 
the father wjiether on the gi-ound-of representation of the sons by their father, (2) 
or on the ground that the creditor has the power to attacli and sell the entini 
interest in tlie. ]jroperty in execution proc.eedings against tlie father ; (3) and 
the Calcutta High Court has recently held that tlie liability may be determined 
in the execution proc(Hidings if the legal representative has been properly brouglit 
on the record under this section.(4) This question is now settled by sect. 53, 
imt. Where, moreover, the interest of the fatlicr has been attaclied during 
his lifetime, (5) or a decree directing a sale of hypothecated property has been 
passi^d in the lifetime of the judgment-debtor, (6) or ihe judgment-debtor lias 
been expressly sued as representing the undivid(;d family, (7) or the decree 
charges the family property ; (8) in all these cases the docre(‘, it has been Indd, 
jnay be executed against those who in succession, in time, take l>y tlie legal 
title of survivorship and not by that of heirship. 

The principle under consideration has been still further extended to the 
case of a person who, without title as administrator, executor, heir, reversioner 
or surviving co-parcener, is the de facto possessor of the estate of a oleceased 
Hindu, it having been held that he must be treated for some purposes as his 
representative, and that a judgment obtained against such a representative is 
not a mere nullity. (9) The first of these cases proceeds upon the assumption 


(]) See Juga Lai Chaudhuri v. Audh 
l^hari Prasad Singh, 6 0. W. N. 223 (1900), 
and cases there relied on, and Periasami 
Mndaliar v. Seetharaina Chettiar, 27 M. 243, 
248 (1903) ; Natasayyan r. Ponnusami, 10 M. 
99, 101. 103 (1892) ; Anabiidra i>. Dorasami, 
11 M. 413 (1888). 

(2) Jagabhai v. Vijbhukandas, 11 B. 37 
(1880). 

(3) Umed Hath! Sing v. Ghoman Bhaije, 
20 B. 385 (1895) ; followed in Chander 
Pershad v. Sham Kocr, 33 C. 676 (1905); 
Shivram v. Sakharam, 33 B. 39 (1908). 

(4) Amar Chandra Kundu v. Sebak Chand 
Chowdhury, 34 C. 642 (1907), F. B. ; s. c., 
1 1 C. W. N. 593 ; Chander Pershad v. Sham 
Koer, 33 C. 676 (1905) ; but a question which 
raises the validity of the decree cannot, Hira 
Lai Sahu v. Parmeshar Rai, 21 A. 356 (1899). 

(5) Lachrai Narain v. Kunji Lai, 16 A. 456, 
456 (1894) ; Suraj Bunsi Koer v. Sheo Prasad 


Singh, 5 C. 148 (1879) ; Karnataka v. Audu- 
kari, 5 M. 232, 233 (1882) ; see as to attach- - 
ment during lifidjnie of judgment-debtor, 
Abdur Rahman v. Shankar Dat Dulxj, 17 A. 
162 (1895). 

(6) Sivagiri Zemindar v. Tiruvcingada, 7 M. 
339 (1884). 

(7) Muttia r. Virammal, 10 M. 286, 288 
(1886); Karpa Kambal v. Subbayyan, 5 M. 
234 (1882).( 

(8) Muttia V. Virammal, supra. 

(9) Prosanno Ohundcr Bhattacharjeo r. 
Kristo Chaitunno Pal, 4 C. 342. This case, 
which was followed in Jailaki v. Dhanu Lai, 
14 M. 464 (1891), and Chuni Lai Bose v. 
Osmond Beeby, 30 C. 1044, 1067 (1903), has 
^on described as a peculiar one ; Ram 
Chandra Mookherjee v. Raja Ranjit Singh, 4 
C. W. N. 406, 413 (1899) ; Erava v. Sidra- 
raappa, 21 B. 424 (1896). 
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that under tlie law as it existed prior to 1881 the executor did not represent 
the deceased until he had obtained probate, and the hardship in the particular 
case which led tlie Court to take the view it did, no longer exists. The 
Madras High Court has more recently held that there is no authority for holding 
that the words “legal representative” include any ]>crson who has taken 
possession of the property of a deceased judgment-debtor, and that a 
stranger in possession of property who was not a party to the decree ouglit 
not to be proceeded against in execution or otherwise than by a regular suit, 
and that the words “legal representative” cannot be taken to include any 
person wlio does not in law represent the estate of tlie decea8ed.{l) And 
though in the two former cases the question arose witli reference to a suit 
brought by tlie creditor against the riqiresentative, and not with reference to 
proceedings tak(‘n in execution of a decree, the Calcutta Higli Court lias 
expressed an opinion that the principle underlying the observations in these 
cases arc eijually applicable to proceedings in execution as to proceedings by 
regular suit. (2) 

From this review of the authorities it will appear that judicial decisions 
])rior to this Code extended the sense of the term “ legal representative ” beyond 
that of its ordinary meaning of “ adminisi.rator, executor and heir,” and though 
such extension has been attended with doubt and has in some cases been the 
subject of conflicting diicisions, it was too late to endeavour, however (convenient 
it might have been, to secure for the terni that which is perhaps its strict and 
legitimate sense. The term was therefore not limited to administrators, executors 
and heir*, and must have been held to include any person who in la w represented 
the estate of a deceased judgment-debtor. (3) And the term has now been so 
defined in sect. 2, clause (11). 

A decree passed against the Valiya Rajah of a Kovilagom is qyrima facie 
binding* on his successor and his KovU(igom\A) The successor to an unsettled 
polliem is not liable for the debts of the person whose heir he is as respects that 
polliem. The polliem, reverts absolutely to the Government, and by the fresh 
grant to the successor a newly created estate for life becomes vested in 
]iim.(5) In the undermentlonccl case an impartible Raj in the possession of 
the respondent was held not to be assets of the deceased, nor was he the legal 
representative of the deceased ; (6) and a decree against a limited company 
was held unenforceable against another company. (7) A decree containing an 
injunction can be enforced against a legal representative under this section. (8) 


(1) Chathakelan V. Govimla Kai'uiiiar, 17 31 C. 224 (1903); (list, in /amindar of 

M. 186 (1893). Karvetnagar v. Trustee of Tirumalai, 32 M. 

(2) Chuni Lai Bose v. Osmond Boeby, 30 429, 436 (1909). 

C. 1044, 1058, 1059 (1903). (7) Harisli Chandra Towary c. Cliandporo 

(3) Dinamoni Chaudhurani c, Elahadut Co., Ltd., 30 0. 961 (1903); Arbuthnot s 

Khan, 8 C. W. N. 843 (1904). Industrials, Ltd. v. Muthu Chettiar, 31 M. 

(4) Kerala Varma v, Sbangaram, 16 M. 4.52 464, (1908). 

(1892). (8) Sakarlal Jaswantrai i\ Ba Parvatibai 

(5) Arbuthnot v. Oolagappa Chetty, 5 M. 26 B. 283 (1901); s. c., 4 Bom. L, R. 

H. C. R. 303(1870). 14. 

( 6) Kali Krishna Sarkar v. Raghunath Deb, 
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Execut-ion lias been allowed under tliis section against tlie legal representative 
of tlie legal rej)resentativo.(l) 

There may he an estoppel. Thus, though ordinarily a Court has no power 
to jmt a debtor s vendee on the record, (2) where a person filed a petition in a 
suit, saying tliat all th(‘ pro])erty of the judgment-debtor had passed to him 
and for several years opposed execution, it was held that tliouglrhis name 
was not on the record he had yet made himself liable as a defendant. (3) Tlie 
legal representative binds all property in his possession, and wiiere an adult 
legal i (‘presentative was in possession a sale was field good and not affected by the 
non-appointment of a guardian «(/ 

The Code of 1851) gav(‘ ])ower to execute a decree against the estate oj a 
deceased judgment-debtor. A ])roposal to revive this provision having been 
excejited to, the criticisms were met by a further proposal to give a remedy 
against the person in possession of the estate. As already stated in the last 
])aragi’aph, it was fornieily a (question whether the term legal representative 
in sect-. 231) of the last Code included a stranger who, not being a party to the 
de.cTee, was in possession of the property of the deceased. It was held (5) 
under the C()de of 1851), and this appears to be law now, that if no other legal 
representative can be found, the decree-holder may then proceed against 
piu'sons in ]jossession of the estate belonging to the dei'cased. The definition 
in sect, 2, clause (11), includes a person intermeddling with the estate. 

It was pro])osed to enact that the death of a judgment-debtor befoi'(j Ijie 
decree had Ixicn fully executed should not be deemed to affect the validity as 
against sucli legal representative of any proceeding lawfully taken during his 
lifetime. Wliere projau'ty has actually been sold by order of the Court executing 
the decriio, ])robably no dilHculty arises. This clause was, however, tiiought at 
one time to b (5 necessary to meet the ease of a judgment-debtor dying before the 
sale is effected. (fi) It has not, however, been introduced. 

]^KO(tEDURE IN EXECUTION. 

51 . Subject to tiudi conditions and limitations as may he 
PoLuers of Court to prescribed the Court may, on the application of 
enforce execution. tiic decree-hoUcr, Order execution of the decree — 

{a) by delivery of any property specifically decreed ; 

{b) by attachment and sale or by sale without attachment of 
any property ; 

(c) by arrest and detention in prison of any person 

(d) by appointing a receiver ; or 

{e) in such other manner as the nature of the 'relief granted 
may require, 

(1) JafriBegamy.Saira Bibi,22A.307{1900). (4) Kunhaininad v, Kutti, 12 ]V1. IK) (1888), 

(2) Dhuroni J)hur 8en v. Agra Bank, 3 (5) Syud Nadir HoBsein v. BiuHeii Chand 

0. U R. 421 (1878); as to estoppel in Bassarat, 3 U. L. R. 437 (1878). 
execution, see Trimbak v. Hari l^axman, 34 (0) See Slowcll v. Ajudhia Nath, G A. 256 

B. 575 (1910). (1884); but see Krishnayya v. Unnissa 

(3) Lalla Boorhit Lall <>. Mt. Babeeran, Begam, 16 M. 399 (1891). 

r 1*; T> 
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Powers in execution. — See following section up to sect. 74 and 0. XXI. 
witli notes tliereon. Sects. 51--54 deal with procedure in execution generally ; 
55-59 with arrest ; 60-G4 with attachment ; 65-67 with sale ; and 

various rules in the Order mentioned deal with the same subjects. Sec notes 
to 0. XXL, post. 

52. (1) Where a decree is passed against a party as the 

Enforcement of representative of a deceased person, 

against legal represen- and the decree is for the fayment of money 
out of the jiroperty of the deceased, it may 
be executed by the attachment and sale of any such property. 

(2) Where no such property remains in the possession of 
the jiidgment-debto]* and he fails to satisfy the Court that he 
has duly applied such property of the deceased as is proved to 
have come into his possession, the decree may be executed against 
the judgment- debtor to the extent of the property in res feet of 
ivhich he has failed so to satisfy the Court in the same manner as if 
the decree had l)een against him pei*sonally. 

Decrees against legal representatives. — This section eorrcBponds with 
sect. 203 of Act VIII. of 1859 save for some slight verbal alterations and the 
substitution of the words “ remains in the possession of the fadgment-djehtor and he 
by s. 25i>, Act XIV. of 1882, for tlie words “ can he found and thejudgnmnt-dehlor ” 
of the Code of 1859, and tlie words “ in respe^i of which he has failed so to satisfy 
the Court ” by the present Cod<5 for the words not duly apjdied hy hmC’ pre- 
viously appearing. Tlie Code of 1859 also had a section (211) providing the 
same procedure wliere the d(*,cree was ord<u*ed to be executed against the legal 
representative. 

Where a decree is passed.”— A decree passed against a person already 
dead, cannot liowever, be executed against liis legal representatives.(l) 

Legal representative of the deceased-’—This includes persons who 
have been legal retn’esciitatives in execution proceedings ; (2) and the heir of 
an intestate. (3) A person taking possession of the estate of a deceased Hindu 
leaving a will may be treated as the legal representative until Probate is taken ; (4) 
and tlie widow of a Hindu insolvent may be bis legal representative notwith- 
standiug order vesting liis estate in the OHicial Assignee ; (5) hut a person is 
not tlio legal iV.presentative where another has obtained gi’ant of administi‘ation,(6) 
nor if he does not represent tlie estate of the deceased. (7) 

(1) lu matter of Giirciidionath Tagore, 14 (5) (^lianclmull v. Sooudory Dobscc, 22 C, 

B. L. R. 334, mtc (1868). 269 (1894); Grey v. Hazari Lai, 30 A. 486 

(2) Jafur Hoasoin v. Hingun Jan, 8 W. R. (1908). 

161 (1867). (6) Sukh Nandan v. Renniek, 4 A. 192 

(3) Greender Gkunder Ghosc v. Mackin- (1882). 

toBh, 4 C. L. R. 210 (1878). (7) 8ubbanna v. Venkatakrishnan, 11 M. 

(4) Prosunno Cliunder Bliutlacliarjee v. 408 (1888); Kaliappan v, VaT’adarajulu, 

Kristo Chaitunno, 4 0. 342 (1878). 33 M. 76 (1909). 



280 


THE CODE OF CIVIL PROCEDUKE. 


Part 11. 
Skc. 52. 


Wliere ii lliiulii widow is sued as such and as guardian of lier son and a 
decree obtained against lier as her husband’s representative, the sale in execu- 
tion of proj)erty includes the son's interest therein, (1) as also wlierc the son 
was an adopted son ; (2) but where tlie widow in the plaint was described as 
tlio widow of A deceased and the mother of I) and B minors, and the decree 
((»n a bond due by her husband) was against her jKn'Sonally it was held the sale 
(d tii(‘ minor's property was invalid.(3) So also where a Hindu defendant 
died leaving a widow and a minor son and the suit was continued against the 
widow, not as guardian of her son, and after the widow's death, against tlie 
sister of the. deceased though not appointed guardian ad litem of the. minor or 
administrator of his estate, the minor son was not bound. (4) So wliere a 
widow borrowed, not as administrator and without pledging any specific pro- 
jierty of the estate, it was held to be her personal debt, (5) that is so where th«^ 
debt is for rent,(6) Imt not where it was for necessary repairs.(7) Where, 
however, the mother of tlie deceased obtained a personal decree against his 
widow for maintenance payable after his death, only the widow’s interest in 
the estate of the deceased could be sold in execution. (8) The test as to 
whether a decree against a Hindu widow binds the reversioneis is whether the 
cause, of action was one personal to her or one affecting the estate of the re- 
versioner ; (9) and the que.stion must be. decided from the decree and the 
execution record. (10) 

As to Maliomedans, a decree against (me of the heirs (cannot bind the other 
heirs,(ll) and a decree by consent against some of the heirs for a debt due. by 
the deceased only binds those who are parties.(12) [This is not so in*'the case 
of Hindus. (L‘})1 A sale under a decree against a Mahomedan daughter, who 
though sued as representative, did not represent the whole estate, there being 
a widow and another daughter, carried only the share of the judgment- 
debtor ; (14) so also a Mahomedan daughter is not bound by a decree made 
against the widow of her father in respect of his debts or by a subsequent sale 
by the widows to the judgment-creditor, but could only recover her share of 
the property on payment of her share of her father's debts ; (15) Mahomedan 


(1) Court of Wards v, Ramaput Sing, 10 
B. L. R. 294 (1872) ; 17 W. R. 459 ; 14 M. 
I. A. 005. 

(2) Norendro Nath Pahari v. Bhupendra 
Narain, 23 C. 376 (1895). 

(3) Alukmonec v. BanMadhub, 3 C. L. R. 
473 (1878). 

(4) Jatha Naik v. Vonktapa, 5 B. 14 (1880). 

(5) Gadgeppa v. Apaji, 3 B. 237 (1879); 
Ramasami v. Sellattammal, 4 M. 376 (1881). 

(6) Kristo Gobind v. Hem Chundor, 16 C. 
611 (1889). 

(7) Hurry Mohun v. Gonesh Chunder, 10 
C 823 (1884). 

(8) Baijun Boobey v. Brij Bhookun, 1 C. 
133 (1875); 2 I. A. 275. 

(9) Jotendro Mohun Jogul Kishore, 7 C. 
357 (1881) ; Narana Maiya r. Vasteva, 17 M. 


208 (1893) ; Gadgeppa v. Apaji, 3 B, 237 
(1879). 

(10) Radha Mohun v. Soshi Bhoosun, 3 C. 
L. R. 530 (1878). 

(11) Sitanath v. Roy Luchmiput, 11 C. L. 
R. 268 (1882). 

(12) Asmmathon v, Luchmeeput, 4 C. 143 

(1878). * 

(13) Jutadhari v. Rugboobeer, 9 C. 608 
(1883). 

(14) Hendry v. Mutty Lall Dhur, 2 C. 396 
(1876). 

(16) Hamir Singh v. Zakia, 1 A. 67 (1876). 
See also Jafri v. Amir Muhammed, 7 A. 822 
(1885); Muhammad Awaie v. Har Sahai, 
7 A. 716 (1886) ; Datta Mai v. Hari Das, 23 
A. 203 (1901). 
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heirs, wlio are not parties to a suit, not beinj' bound by a sale in exeeiitioii but 
cannot recover their shares without paying their shar<^ of tbe debts ; (1) as t]i<‘, 
purchaser does not acquire tbe whole estate but acquires it subject to all h'gal 
and equitable rights of inlieritance,(2) Thus in a mortgage sale the heirs of the 
mortgagor wh(» were not parties to the suit were given an opportunity to 
redeem. (3) The Bombay High Court, however, held that a daughter though 
not a party was bound by the sale. (4) When, however, an heir in possession 
is sued and a decree made against the assets of the deceased tlie decree binds 
the other heirs. (5) 

'' Decree is for the payment of money.”-~A decree for accounts within 
a specified period which the defendant survived without proc.oedings being 
taken against him cannot, .after his death, be executed against his widow and 
representative. (6) 

“ Out of the property of the deceased.”— The legal representative can 
set up an answer that the property in her possession is her own and does not 
belong to the deceased’s estate. (7) A decree obtained against the remainder- 
man, a brother of the deceased, will not enable the creditor to touch the estate 
in the hands of the widow ; (8) but in execution of a decree against a joint family 
property bought by a memb.er of the family with joint funds may be taken in 
execution.(9) The Court in execution proceedings will look at the snbstancjc 
of the transaction. (10) Sc<^ also sect. 53. 

“May be executed.”— Tlie legal representative is not entitled in the 
('xecutidn stage to reopen the whole case and to inquire into the nature of the 
debt ; (11) but can bring a suit.(12) Sect. 282 of the Indian Succession Act, 
whore applicable, does not prevent a decree-holder having the whole of his 
decree satisfied out of the assets of the deceased so far as they go to the ex- 
clusion of other crc.ditors whose claims arc admitted but who have not obtained 
decrees.(13) Where successive applications have been made for years against a 
party merely as representative of a deceased defendant, execution cannot be 
taken out against him personally as one of the original defendants, even if he 
wer(J liable in both capacities. (14) 


(1) Hamir Singh v. Zakia, 1 A. 67 (1876). 

(2) Sham Coomar v. Juttun Bibee, 14 W. 
R. 448 (1870) ; see also Raj Kristo Singh v. 
Bungshee, 14 W. R. 448, note (1868). 

(3) Shaik Abdulla v. Haji Adliulla, 5 B. 8 

(1884). * 

(4) Khurshetbibi v. Keso, 12 B. 101 (1887); 
see also Nuzeerun v. Ameerooddeen, 24 W. 
R. 3 (1876). 

(6) Motijan v. Misrijan, 10 C. L. R. 346 
(1882) ; Muttyjan v. Ahmed Ally, 8 C. 370 
(1882) [followed in Amir Dulhin v, Baij 
Nath, 21 C. 311] ; Davalava v. Bhimali,20 B. 
338 (1895). 

(6) Bidhoo Mookhce v. Beejoy Keshul, 12 
W. R. 495 (1869). 


(7) Ameeroonnessa v. Meer Mahomed, 20 
W. R. 280 (1873). 

(8) Natha Hari v. Jamni, 8 B. H. C. A. J. 
37. 

(9) Bissessur Ijall v. Luchmessur, 6 I. A. 
23 ^ 

Ib. ; Shoo Porsaud v. Saheb Lai, 20 
0. 463 (1892). 

(11) Sheo Sahoy v. Ram Bhunjun, 23 
W. R. 127 (1874). 

(12) Bustoo V. Ram Purinessur, 24 W. R. 
364 (1876). 

(13) Nil Komul v. Reed, 17 W. R.*613 
(1872). 

(14) Prom Lall v. Hoseeinoddecn, 13 W. R. 
36 (1870). 
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“ Any such property.” — Under a decree on a bond against tlie widow of 
the deceased obligor, a Hindu, the property of the debtor, described as the 
property of the widow, was sold, and it was held tliat the sale was good against 
the son and Jieir of the deceased ; (1) so, where property is described at the 
time of tli(i execution sale as the ju'operty of the judgment- debtors, who were 
sued as nierci repi'csentatives of the deceased judgment-debtor, primd facie what 
is sold is the property of the deceased debtor, and even if tlic decree is in terms 
as if it were a personal decree yet it must be construed as if it was for the debt 
of tJie de(M!as(‘.d.(^) But in a case where, in the judgment, tliough not in the 
decree, the widow (who was only entitled lo inaintenanci‘) was described as 
the representative <d lier deceased liusband, the suit being for the hus])and’8 
d(d)t, the sale of Inu’ interest did not affect the deceased’s estate. (3) To ascer- 
tain what was sold under the right title and interest of thii widow the Court 
is at liberty to look at tlie judgment. If the judgnumt bound the rever- 
sionary heir, the purchaser took the (‘state absolutely. (4) Under a decree 
against a widow as rcpres(intative of her deceased husband, a member of a 
joint Mitakshara family, property of the (l(M*eased, passing by survivorship to 
the other members, cannot l)e sold. (5) This confines the proc.edure to property 
remaining in tlie possession of the legal representative, leaving the creditor to 
follow property improperly aliened by the legal representative by a separate 
suit. (6) The onus of proving llie legal neces.'rity of a sale l)y a Hindu widow 
is on th(‘. ])urchas(‘r; and recitals in mortgages or sale-deeds arc not sufficient 
(jvideiU'(i.(7) A Hindu widow can, wdth the consent of the next reversioners, 
transh'r her irdierited estate mter vivos, (S) though not by becjuest.(9) 

If no such property remains.”- -The decree-holder must satisfy the 
Court as to this before the Court will proceed under the second clause of this 
se(5tion.(10) If the legal representative has sold such inoperty to a third party, 
the former is personally lialile for the debt to the extent of the assists lie lias 
received. (11) 

^^Has duly applied.”*- -This should be proved by liliiig and proving an 
inventory, (12) and unless he proves that he has duly a])plied, his property is 
liable ; (13) whether the debt became due before or after the death of the 
debtor.(14) He has only to account up to the full value of tlie assets he rec eived 


(J) Ishan Cliundor i\ iluksh Ali, I JVhiibli, 
514 (1803); see also Jairam Hajabasheb v. 
Joma, n B. 301 (1880). 

(2) Lalla Seota r. Ram BuIchIi, 24 W. R. 

383 (1875). ^ 

(3) Ramasami Chotti v, Saluukai, 8 M. H. 
i\ 180 (1875). 

(4) Jugol Kisliorc v. Joteiulro Mohuii 
Tagore, 11 1. A. GO (1884). 

(5) Sadabart Prasad v. Foolbash, 3 B. L. R; 
(F. B.) 31 (1809). 

(0) Greender Chundcr Ghoso v. Mackin- 
tosh, 4 C. L. R. 210 (1878). 

(7) Lala Birg Lai V. Iiida Kuiiwar, P.C., 19 
C, L. J. 409 (1914). 


(8) Bajiaiigi Singh v. Manukarnika 
Baksh Singh, P.C., 35 1. A 1 ; 30 All. 1 
{mi). 

(9) DurgSSundari i;. Ramkrishna Poddar, 
18 C. L. J. 103 (1913). 

(10) Ihdro Narain v. Kristo (Jl^undor, 14 
W. R. 302 (1870). 

(11) Unnopoorna v. Guwga Narain, 2 W. R. 
290 (1805). 

(12) Joogul Kishoro v. Kalee Churn, 25 
W. R. 224 (1876). 

(13) Mooktakashec v. W<?oma Churn, 12 
W. R. 233 (1869). 

(14) Ib. 
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as legal represeutative, aud if he has properly done so, the deeree can no longer 
be exeented even though he may still hold property which originally belonged 
to tlie deceased judgment-debtor. If the decree be against him as representative, 
it is a legal and reasonable presumjition, until the contrary is proved, that pay- 
nunits made by him were as representative alone. (1) 

“ Such property of the deceased.” — The question whether the entire 
estate in a zcinindary (and not merely the zemindar’s life-interest) was sold in 
execution and bought by a purchaser is a question of mixed law and fact to be 
det<‘,ru lined according to the circumstances of each casc,(2) and the state of 
the law as understood at tlie time of the sale is to be considered in such determina- 
tion. (3) Ohalwali lands in Birbhoom arc not liable to be seized in the hands of 
the son in execution of a decree against the deceased father ; (4) the surplus 
proceeds of such tenure collected during the lifetime of the judgment-debtor are 
liable, (5) but not those accrued after his death. (6) A shihni ghatwali tenure is 
not liable, (7) but ghatimli tenures in Kharukpore are. (8) 

Proved to have come into his possession.”- — The onus is on the 
decree-holder to do this ; (9) he has to show that some assets came to the legal 
representative, a.nd the onus is then shifted to the latter to prove how much 
came and how it has biion applied.(lb) The legal representative may admit 
receipt of assets by implication, e.g. by asking time to ])ay the amount of the 
decrce.(ll) 

« 

“ In the same manner.” — This may be by detention in the civil 
jail.(]2) 

• Appeal.— Under sect. 11 of Act XXil. of 1861 an a])peal lay from orders 
passed against a rcipresentative under sect. 203 of Act VIII. of 1859, corre- 
sponding with the first clause of the present section. (13) See now sects. 104 
and 47. 


(1) Ram (hjlam Ayma Boguiii, 12 W. ll. 
177 (1801)). 

(2) Alaguraya (louiHltT r. Kauianiija 
Naidu, ,17 M. 22 (A. C.) (1914); and see 
Veorabiidra Aiyar v, Marndaga Nachiar, 34 
Al. J88 (191])^ Vm-fi S()orap]>a*Nayani 
Erraj)])a Naidu, 29 Al. 484 (lOOd) ; Avalapa 
Naiokt'r v. Murugappa Cliettiar, 36 M. 325 
(1912). 

(3) Abdul A/i/. Khan r. A])payasanu 
Naickcr, P. C., 27 M. 131 (1904). 

(1) Nilinoiii Singli v. Bukronalh, 5 C. 389 
(1878-9); 9 1. A. 104 (1882). 

(5) Kusloora V9 Binoderam, 4 W. R. Mis. 5 
(1866); Rajkeshwar v. Bunshidhur, 23 C. 
873 (1896). 

(6) Bindo Ram v. l)y Collector Santhal 


Perg, 6 W. R. 129 (1866) ; s. c., 7 W. R. 178 
(1867). 

(7) Bally DoWy v. Ganei Doo, 9 C. 388 
(J882). 

(8) Anundo Rai v. Kali l^osad, 10 C. 677 
(1884); Kali PerBhad v. Anand Roy, 16 C. 
471 (1887 P.C.). 

(9) Shurfun v. Collector of Barun, 10 W. 
R. 199 (1868). 

(10) tToogul Kiahurc r. Kaleethurii, 26 W. 
R. 224 (1876). 

(11) Gliotta Shayee i\ (lour Monee, 21 VV. 
R. 117 (1873). 

(12) Alahatab (Jhunder v. Munmolunco, 12 
W. R. 617 (1869). 

(13) AmeeroouiK'Bsa v. Moor Mahomed, 20 
W. R. 280 (1873). 
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53. For the furposes of section 50 and section 52, property 
Liability of ancestral i^^ the hmtds of a s&n or othei' descendant which 
property, liable Under Hindu law for the payment of 

the debt of a deceased ancestor, in respect of which a decree has been 
passed, shall he deemed to be propertAj of the deceased which has 
come to the hands of the son or other descendant as his legal 
rcpreMrttative. 

Ancestral property. — 8ee as to this sect. 50, ante, “Legal repre- 
sentative.” This section, which is new, lias been added in order to set at rest 
a question on whicli the High Courts are divided in opinion. (1) It is true 
that where a son or grandson takes any ancestral property by survivorship, 
he is bound to pay out of such property all debts of his ancestors not incurred 
for immoral or illegal purposes ; but whether the creditor can follow the property 
in the hands of the son or grandson in execution is a debatable point under 
the Cod(i. The question is merely one of procedure, and the Legislature has 
come to the conclusion that any controversy between the parties with regard 
to the liability of the son or grandson to pay the debts of his ancestor should be 
determined in execution, it being open to them to raise any objection or defence 
in such proceedings which they might have raised in a separate suit instituted 
by tlie creditor, the section not imposing upon them a greatei liability than that 
imposed by the Hindu law. 

In execution of a decree on mortgage, executed by a Mitakshara /ather as 
manager of and for the benefit of the family, a son’s share is saleable. (2) But a 
member of a Mitakshara joint-family cannot alienate any particular share as 
his own.(3) 

For the meaning of “the property of the deceased” see note on the Ihst 
section. 

266.] 54. Where tlie decree is for the partition of an un- 

Partition of estate or divided estate assessed to the payment oj 
separation of share. revenue to the Government, or for the 
separate possession of a share of such an estate, the partition 
of the estate or the separation of the share shall be made by 
, the Collector or any gazetted subordinate of the Collector deputed 
by him in this behalf, in accordance with the law (if any) for the 
time being in force relating to the partition, or tte separate 
possession of shares, of such estates. 

Decrees for partition. — ^This section corresponds with sect. 225 o. 
Act VIII. of 1859 ; that section, however, provided that the division made bp 
the Collector should be “ umder the ordeis of the Court according to the rules h 

(1) St 50 Amar Chandra Kundu v, Lobak (1883) ; soe also JumoonafV. Dig Naiain, K 
Chand Chowdhury, 34 C. 642 (1907) F. B., C. 1 (1883). 

and cases there cited. (3) Sheikh Abdul v, Jadunandaii, 1 

. (21 Deva Sinerh v. Ram Manohar. 2 A. 746 L. J. 344 (1913). 
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vrcefoT the 'partition of an estate paying revenue to Governmenil These, 

^ere repealed by seel. 265, Act X. of 1877, and the words “ and according to the 
aw, if any, for the time being in force for the partition or the separate possession of 
'diares, of such estates ” inserted by Act XIV. of 1882. The words in italics 
vere added by the present Code, the words “ assessed to the payment of undivided ” 
)eing substituted for “ paying'' 

‘^The decree is for the partition.” — A decree for partition being a 
oint declaration of the rights of persons interested in the property, an application 
or execution by one party may be continued by another.(l) Buch a decree 
Ices not operate as a severance so long as it remains under appeal. (2) If the 
lecree be simply for possession of certain definite land, this section does not 
empower the Collector to partition property amongst the co-sharers. (3) 

“ Estate.”- -The word must be road in its ordinary signification and not 
n the limited and defective sense in which it is used in Act VIIT. of 187r).(4) 
[b does not include raiyat^wari tenures in Madras, but includes permanently 
iettled estates ; (5) but formerly that did not apply to Bombay. (0) It does nol 
nclude a plot of land which falls short of being the share of a co-sliarer 
)f a mahal.{1) 

Shall be made.”-- A Court cannot depart from a decree for partition 
)y allowing certain property, directed to be partitioned, to remain joint unless 
ill the co-parceners consent. (8) 

“By the Collector.” — It must be made solely by the Collector, (9) 
ncluding the delivery of the shares to their respective allottees ; (10) and the 
jxecution is entirely in his hands ; (11) the Court cannot interfere with him, (11) 
lor examine his work or direct him to make a fresh partition.(12) The 
Collector cannot, however, refuse to partition according to the decree ; (13) and 
ihe Court is not deprived of its judicial power to hear and decide objections 
:o the division of the estate made by the Collector. (14) The partition must, 
t was held, be made by the Collector only in cases where the partition sought 
ncludes the partition of revenue so as to convert the estate into several 


(1 ) Khoorshed v. Nubbee Fatima, 3 fJ. 551 

1878) [doubted in Hikmat v. Wali-un-ncssa, 
12 A. 506 (1889)1 1 Mohun Chuiidor v. Mohesh 
blunder, 9 C. 668 (1883). • 

(2) Sakharam v, Hari Krishna, 6 B. 113 
:i881). 

(3) Narayan v. Vithu, 8 B. 539 ( 1 884). 

(4) Secretary of State v. Nundun Lall, 10 
n. 435 (1884). 

(6) Muttuvayyangar v. Kudalalagayyangar, 
5 M. 97 (1882) ; Muttuchidambara v. Karup- 
t)a, 7 M. 382 (1884). 

(6) Dattatraya v. Mahadji, 16 B. 628 (1891). 

(7) Ram Dayal v. Megu Lai, 6 A, 462 
1884). 


(8) Rajooomaree v. (lopal ChundcT, 3 C. 
514 (1878). 

(9) Ramjoy Ghoso v. Ram Runjun, 8 G. L. 
R. 367 (1881). 

(10) Parbhudas v. Sliankarbai, 11 B. 602 
(1886). 

(11) Dev Gopal r. Vasudov, 12 B. 371 
(1887). 

(12) Shrinivas v, Gurunath, 15 B. 627 
(1890). 

(13) Ganoji Utekar v. Dhondu, 14 B. 460 
(1890). 

(14) Chunna Seetayyaw.Krishnavanamraa, 
19 M. 435 (1896). 
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revenue paying estatc8.(l) Later, however, it wan held tliat partition of lands 
in a revenue paying (jstate could only be made by a Collector. (2) This, 
however, was overruled by a Full Bench decision holding that a Civil Court 
could partition revenue paying estates save when the partition sought a separate 
allotment of reveLU(‘.(3) Under sect. 107 of the U.l. Land Revenue Act, the 
partition cannot be made by the Collector until the decree-holder’s name is 
recorded in the revenue papers.(4) Where a person was entitled in puisuance 
of an order to be put into possession of a particular village, and in execution 
of tins order the Collector put him in possession, under this seel ion, of a wrong 
village, it was held that the order of the Collector Avas a mere nullity, and that 
such person was entitled to sue for possession of the village he was 
rightfully entitled to. (5) 


Arrest and Detention. 


[s. 336.1 


55. (1) A judgment-debtor may be arrested in execution 
of a decree at any hour and on any day, and 
Anest and detention. practicable, 1)0 brought betorc 

the (Viurt, and liis ddention may be in the civil prison ol the 
district in which the (k)urt ordering the detention is situate, or, 
wlierc such civil prison does not afford suitable accommodation, 
in any othc]* place wliich the Local Ciovernment may, appoint 
for the detention of persons ordered by the Courts of such district- 


to be detained : 

Provided, firstly, that, for the purpose of making an arrest 
under this section, no dwelling-house sliall he entered after 


sunset and before sunrise : 

Provided, secondly, that no outer door of a dwelling-house 
shall he broken open unless such dweMing-hoKse is in the occupancy 
of the judgment-debtor and he refusers or in any way prevents access 
thereto, but when the officer authorized to make the arrest lias 
duly gained access to any dwelling-house, lie may break open the 
door of any room in which he has reason to believe the judgment- 
debtor to he found : • 

Provided, thirdly, that, if the room is in the actual occupancy 
of a woman who is not the judgment-debtor and who according 
to tlie customs of the country does not appear in public, the 
officer authorized to make the arrest, shall give notice to her that 


(1) Dobi Singh v. Shoo Lall Singh, 10 0. 

203 (1889) ; Zarhnn v. Oowri Sunkar, 16 C. 
198 (1898). . 

(2) Mehorban Rawout v. Behari Lai, 23 C. 
079 (1890). 

(3) Jogodishury v, Kailash (Jhundra, 24 (\ 


726 (1897) ; 1 C. W. N 374. 

(4) Tulsi Das v. Sheo Narain, 28 A. 376 
(1906) ; 3 A. L. J. 330. 

(5) Maharajah of Vijianagram v. Sonia- 
sokara, 17M. L. J. 147 (1900). 
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she is at liberty to witlubaw, and, after allowing a reasonable 
time for her to withdraw and giving her reasonable facility for 
witlidrawing, may enter iJie room for the purpose of making the 
arrest : 

Provided, foiirtJdy, that, where the decree in execution of 
which a judgment-debtor is arrested, is a decree for the faym^ent 
of money and the judgment-debtor pays tlie amount of tlie 
(lecrce and the costs of the arr(‘st to tin'- olficer arresting liim, 
such officer shall at once release him. 

(2) The Local Govermnent may, hy notification in the local 
official Gazette, declare that any ferson or class of jx^rsons whose 
arrest might be attended with danger or inconvenience to the public 
shall not he liable to arrest in execution of a decree otherwise tha/n 
in accordance with such procedure as may be prescribed by the Local 
Government on this behulf. 

(3) Where a judgment-d<'btor is arrested in execution of a 
(h'cree for the payment of money and brought before the (A)urt, 
th(‘. Court shall infoi’m him that he may apply to be declared an 
insolvent, and that- he will be discdiarged if lie has not coinmitted 
any a(*t of bad faith regarding the sul)jec-t of the application and 
if lie complies with the prorlslons of the law of insolvency for the 
'i,ne being in force. 

(4) Where a judgment-debtor expresses his intention to 
apply to he declared an insolvent and furnishc.<? security, to the 
satisfaction of the Court, that he will within one month so apply, 
and that he will appear, when called upon, in any proceeding 
upon the application or upon the decree in execution of which he 
was arrested, the Court shall release him from arrest, and, if he 
fails so to npiply and to appear, iho (Vnirt may either dir{‘ct the 
security to be realized ^)r commit him to the civil prison in 
execution of the decree. 

Arrest. — Tliis section corresponds witli sect. 336 of Act X. of 1877 save 
that the 2nd and 3rd provisos did not tlien appear. Tiiese provisos, as also 
tlie words, “ In the case of a %urety, such security may he realized in manner jtro- 
vided hy were added Ly sect. 336 of Act XIV. of 1882. In sucli Code 

the words in tlie first sub-clause, detention f '' civil iirison,'' and detained,' ’ 
were expressed by imprisonment I' civil jail f or jail" and imprisoned " 
The second proviso then commenced “ no outer door of a divelliny house shall he 
broken open ; hut” This has now been altered as indicated in italics by the 
present (-ode, which substitutes ''break” for "unfasten and” The words in 
italics in the 3rd and 4th proviso and in the 2iid and 4th sub-clauses have been 
added by the present Code, the words "furnishes security to the satisfaction oj the 
Court ” being substituted for "furnish sufficient security” The third sub-clause 
in the Codes of 1877 and 1882 was prefaced hy “ The Local Government may hy 
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nolificaimi 'published in the 'official Gazette, direct that whenever' ' instead of “ WhcrCy' 
and ended with the words “ places all his property in jfossession of a receiver 
appointed by the Couit ” instead of the words in italics : it also provided that 
the application to be declared an insolvent was to be “ under Chapter XX," 
See now Provisional Insolvency Act 111. of 1907. The provision as to the 
method of realiisiug the security has been omitted, as it comes within the pro- 
visions of sect. 115. 

“A judgment-debtor may be arrested.”— A purdanasheen lady was 
not exempt from arrest ; (1) but sec sect. 56, whicli was introduced into the 
Code in 1888. 

“May be ^^rrested.”- -The officer an'esting a judgment-debtor must 
have the warj*ant of arrest in his possession at the time of making the appre- 
hension, otherwise it is illegal. (2) A decree against the hypothecated propei'ty 
and against the defendants personally, >md containing no condition for e.\ecu- 
tion lirst against the property, may be enforced against the person or the 
property of the judgment-debtor, whichever the decree-holder ihinks best; (3) 
but a decree merely against mortgaged propejty aiM making no peisonal 
order for payment, cannot be executed against the person of the judgment- 
debtor. (4) 

“ On any day.” — An arrest may be made on Sunday under process of a 
Mofussil Court. (5) 

“In any other place.” — A list of such places has been notified for 
Burma, (6) and also for Madras.(7) 

Sub-clause (1), second proviso. — Under the former (h)de an outei 
door could not be broken open. It was proposed to enact that if the 
judgment-debtor or any person in wliose dwelling-house the officer authori 2 .ed 
to make the arrest had reason to believe the judgment-debtor was to be 
found, refused access to his house, such officer might remove or open any lock 
or bolt and might break open any outer door. The amendments in this 
proviso were suggested to prevent vexatious forms of resistance to execution 
which constantly obstruct decree-holders in the execution of their decrees. 
Afterwards, however, the amendment took its present form, the Select 
Committee stating that they had carefully considered the provisions as to 
breaking open dwelling-houses, and that they liad come to the conclusion that 
it should be limited to dwelling-houses in the occupancy of the judgment- 
debtor. 

“Who is not the judgment-debtor.”— It was formerly held that no 
order was necessary to enter a zenana of a purdanasheen judgment-debtor, (8) 
but that decision was before sect. 56 was included in the Code. 

(1) Maharani of Burdwan v, Barada Sun- (5) 4 M. H. C. Ixii. (1869). 

dari, 1 B, L. R. 31 (1868). (6) Notification No. 217, Burma Gazette, 

(2) Empress v. Amar Nath, 5 A. 318 1897, Pt. I., p. 266. 

(1883). (7) Fort 8t. George Gazette, 1903, Pt. I., 

(3) Joharimal v. Sant Lai, 9 A. 484 (1887). p. 646. 

(4) Budan v, Ramchandra, 11 B. .537 (8) Kadumbineo v. Kovlashkaminee, 7 C. 

(1887). 19(1881). 
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Sub-clause (2).— This sub-clause is intended to cover tlie cases of certain 
persons or classes of f)ersons whose summary arrest might, as in tlie case of 
railway servants, be attended with danger or inconvenience to the public. 

Sub-clause (3). — Under the Codes of 1877 and 1882 this provision only 
extended to such provinces as were notified by the Local Governments. Such 
notifications were published as to Assam, (1) Bengal, (2) Bombay, (3) Burma,(4) 
Central Provinces, (5) Madras, (6) N.W.P. and 0udh,(7) and the Punjab, (8) 
As to the Provincial Insolvency law, see now Act III. of 1907, which takes the 
place of Chapter XX. of the former Code. 

“Apply to be declared.”--Under the Codes of 1877 and 1882 this 
provision ran “ afply under Chapter XX. to he declared.'' That Chapter did not 
apply to the towns of Calcutta, Madras, or Bombay.(9) In su(h Presidency 
towns the judgment- debtor might have applied under the Act for the Belief of 
Insolvent Debtors, 11 & 12 Viet. c. 21.(10) 

“ Expresses his intention to apply.” — ^If he does not, and is committed 
to jail, he might from jail apply under Chapter XX. of the ])rcviou8Uode (but 
now the Provincial fiisolvency Act, 1907), and may be released under its pro- 
vision8.(ll) This section only applies to judgment-debtors who are under arrest 
and not already committed to jail. When a de])tor is imprisoned he can only 
be discharged under sect. 58.(12) See also 0. XXI. i. 40. 

“ Furnishes security.” — The surety was under tlm Code of 1882 dis- 
charged on the judgment- debt or filing his petition in insolvency ; (13) but un<ler 
the present section apparently the surety would not be discharged until the 
judgment-debtor had “ appeared ’’ also. (14) A surety is discharged by the death 
of the judgment-debtor before expiration of the time sj)ecified in the security 
bond ; (15) or if th<5 proceedings taken in execution of the decree wherein the 
security was furnished comes to an end or are struck off ; (16) or if security is 


(1) Assam Manual of Local Rules and 
Orders, ed. 1893, p. 191. 

(2) Bengal Local Statutory Rules and 
Orders, 1903, vol. ii., p. 70. 

(3) Bombay List of Local Rules and 
Orders, ed. 1896, vol. i., p. 406. 

(4) Lower Burma Courts Manual, 1905, 
para. 602. 

(0) No. 3761, dated 28th Sept., 1877, 
Judicial Com^nissioner’s Civil Circular, 1-43. 

(6) Madras List of Local Rules and Orders, 
ed. 1898, voL i., p. 195. 

(7) N. W. P. and Oudh list of Local Rules 
and Orders, ed. 1894, p. 1J2. 

(8) Rules and Orders of C. C. of Punjab, 
vol. i., p. 2 {2nd edition). 

(9) S. 360a of Act XIV. of 1882 (repealed 
by the Provincial Insolvency Act, 1907). 

(10) Ex parte Pinsent, 8 M. 276 (1886). 

(11) /w re WiUiam Hastie, 11 C. 451 (1886). 


(12) In re Quarme, 8 M. 503 (1885). 

(13) Koyl ash Chandra Cliristophoridi, 15 
C. 171 (1887) ; Ramzan v. Cerard, 13 A. 100 
(1890) ; Dwarkadas c. Isabhai, 19 B. 210 
(1894) ; Banna Mai v. Jamna Das, 15 A. 183 ; 
Imbichuniii v. I..alji, 24 M. 560 (1901 ) ; Krisli* 
naiyar v. Krisbnasamy, 26 M. 366 (1902); 
Langtu V. Baijnath, 28 A. 387 (1906) ; 3 A. 
L. J. 143. 

(14) In Ashiq All v. Moti Lai, 29 A. 460 
(1907), the security furnished was not in 
accordance with the section. 

(16) Krishnan v. Ittinan, 24 M. 637 (1901), 
ref. Ashiq Ali v. Moti Lai, 29 A. 466 (1907) ; 
and set^ Nabin Chandra Hazari v. Mirtunjoy 
Barick, 41 C. 50 (1913) (because the event 
which occurred was not in contemplation of 
either party, and so put an end to the con- 
tract). 

(16) I^alji Sahoy v. Odoya, 14 C. 767 (1887). 

U 
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deposited on conditions and the judgment-debtor dies before an order is made 
on his application to bo declared an in3olvent.(]) Where the judgment-debtor 
has applied for declaration of insolvency, and proceedings in insolvency are 
pending on his application, no application for execution can be made against 
the judgment-debtor’s surety.(2) 

“Shall release him from arrest.” — A judgment-debtor expressing his 
intention to file a petition and schedule under 11 & 12 Viet. c. 21, and comply- 
ing with fche conditions of this section, is entitled to be discharged from 
custody ; (3) but he will be liable, though he has taken the benefit of the 
insolvency sections and while yet undischarged, to arrest in execution in 
respect of an unscheduled debt.(4) A judgment-debtor, wlio being arrested 
and released on furnishing security under tliis section, but who failed to apply 
to be declared an insolvent within the prescribed time, is liable to arrest, but 
not being arrested may apply to be declared an insolvent at a subsequent 
date. (5) 

“ Security to be realized.” — A transferee decree-li older whoso transfer 
has been recognized is entitled to execute against the Burety.(6) Where the 
surety by his bond undertook to pay the amount of the decree if the judgment- 
debtor did not do so within a specified time and agreed that execution might 
issue under the bond without suit, it was held, that though the bond was some- 
what outside the scope of this section, as it was then worded, summary execution 
could bo taken out.(7) But where the bond, besides the usual covenants, 
contained further stipulations as to what should happen if the judgment-debtor's 
application in insolvency were refused, it was held that the latter stipulations 
did not come within the purview of this section as it was then worded.(8) The 
enforcement of the liabilities of sureties is now governed by sect. 145. See 
notes thereto. (9) 

Revision. — An order refusing a surety's discharge not b(‘ing appeala})le, 
is open to revision under sect. 115.(10) 

246A.1 56. Notwithstanding anything h) this Party the Court 

Prohibition of arrest or shall not order the arrest or detention in the 
mwnttm of a woman in execution of a 

money. decree for the faynient of nioney. 


(1 ) Ashiq Ali v. Moti I^al, 29 A. 466. 

(2) Laugia Pando v. Baijnath Pande, 28 
A, .387 (1906). 

(3) Ex parte Pinsent, 8 M. 276 (1886). 

(4) Panna Lall v. Kanhaiya, 16 C. 86 
(1888). 

(5) Alagappa v. Satathambal, 26 M. 724 
(1902). 

(6) Chathoth v. Saidindavida, 26 M. 268 

(nK) 2 ). 


(7) Kanicziiddi v. Fauzdar, 4 0. L. J. ,311 
(J<X)6); IOC. W. N. 830. 

(8) Janki Das v. Ram Partap, 16 A. .37 
(1893). 

(9) And as to waiver by sureties of right 
to have suit brought against thorn, Kame- 
zuddi V. Fauzdar, 10 C. W. N. 830 (1906). 

(10) Banna Mai v. Janm§ Das, 16 A. 183 
(1893). 
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Arrest of women.— This section was inserted in the last Code by sect. 2. 
Act VI. of 1888. 


57. The Local Government may 'fix scales, graduated [s. sss.j 

Subsistence-aiiowance. according to rank, race and nationality, of 
monthly allowances payable for the sub- 
sistence of judgment-debtors. 

Subsistence allowances.— For notifications (1) by tho Local Government 
of Madras, see Madras List of Local Rules and Orders, ed. 1898, vol. i., p. 195 ; 
see Burmali Rules Manual, ed. 1897, p. 115 ; and for N.W.P., see North Western 
Provinces and Oudh List of Local Rules and Orders, ed. 1894, p. 113. Sects. 339 
and 340 are now 0. XXL r. 39, post. 


58. (1) Every person detained in tlm civil prison in execution [s. 342.] 

Detention and release. ^ ^ \ detaind- 

(a) where the decree %s tor the payment 

of a sum of money exceeding fifty rupees, for a period 
of six months, and, 

(b) in any other case, for a period of six weeks : 

Provided that he shall he released from svch detention before^ 
the expiration of the said 'period of six months or six weeks, as the 
ease may be , — 

(i) on the amount mentioned in the warrant for his 

detention being paid to the officer in charge of the 
civil prison, or 

(ii) on the decree against him being otherwise fully satis- 

fied, or 

(iii) on the request of the person on whose application 

lie has been so detained, or 

{;iv) on the omission by the person, on whose application he 
has been so detained, to pay 8t(65i8^cnce-allowance : 

Provided, also, that he shall not be released from such de- 
tention under clause {ii) or clause {Hi), without the order of the 
Court. 

(2) A judgment-debtor released from detention under this 
section shall not merely by reason of his release he discharged 
from his debt, but he shall not he liable to be re-arrested under 
the decree in execution of which he was detained in the civil 
prison. 


Duration of imprisonment. — The first portion of the section down to 
the Proviso corresponds with sect. 278 of Act Vlll. of 1859 and sect. 342 of 
the last Code, though the form of the section has been remodelled {mde post) 


(1) O’Kinealy, noto to sect. 338. 



292 


THE CODE OE CIVIL PROOEHXTRE. 


Past II. 
Sbo. 50. 


The section after the Proviso corresponds (with verbal alterations) to sect. 341 of 
the last Code, omitting clause (f) of that section, which is no longer necessary 
owing to the remodelled form of the former sect.. 342. A prisoner once dis- 
charged for want of deposit of subsistence- money should not be retaken.(l) 
Where a person is imprisoned under sect. 481 (now 0. XXXVIII. r. 4), post, 
imprisonment suffered after decree must be taken into consideration in calculat- 
ing the six months. (2) On the expiration of the period, the prisoner is entitled 
to his discharge, wlietlier the imprisonment has been continuous or only at 
intervals.(3) The imprisonment is not a satisfaction of the decree, and the 
debtor can be adjudicated an insolvent for it ; (4) or his personal property 
may be taken in execution under the same decree. (5) This section does not 
empower a Judge to fix a term of imprisonment at his discretion within the 
maximum. If none of the conditions mentioned in the proviso are fulfilled 
before the expiiy of six months, or six weeks as the case may be, the judgment- 
debtor remains in jail the full time.{6) The language of clause (1) has thus been 
recast to show that this provision does not confer on the Court a discretion 
to fix shorter periods of imprisonment than those prescribed. This section 
does not apply to cases of imprisonment for contempt of Court..(7) 


fs. 663.] 59. (1) At any time after a warrant for the arrest of a 

Re/ease on ground of jndgment-dehtoT has been issued the C^ourt 
may cancel it on the ground of his serious 

illness, 

(2) Where a judgment-debtor has been arrested, the Court 
may release him if, in its opinion, he is not in a fit state of health 
to he detained in the ciml prison, 

[8. 658 (8) (3) Where a judgment-debtor has been committed to . the 

and (4).i civil prison, he may be released therefrom — 

(a) by the Local Government, on the ground of the exi>stence 

of any infectious or contagious disease, or 

(b) by the committing Court, or any Court to which that 

Court is subordinate, on the ground of his suffering 
from any serious illness. 

(4) A judgment-debtor released under this section may be 
re-arrested, but the period of his detention in the civil prison shall 
not in the aggregate exceed that prescribed by section 58. 


(1) In re Dwarkalall Mitter, Bourke’s Rep. 
I. p. 109 ; Janoki Singh Roy v. Kaloo Mundul, 
B. L. R. F. B. 889 (1868). 

(2) Gfianashamdas v. Johuri Mull, 7 B. 
431 (1883). 

(3) Khoda Buksh v. Shukroolah, 6 All. 
H. C. 220 (1873). 

(4) In the matter of Raghubhai Ram- 
chandra, 6 Bom. H. C. 86 (1869). 

(6) Janoki Singh Roy v. Kaloo Mundul, 


B. L. R. F. B. 889 (1868). 

(6) Subudhi v. Surji, 13 M. 141 (1889), 

foil. Supjan Bibi v. Sagai Mandal, 6 C. W. N. 
145 (1900). • 

(7) Martin v. Lawrence, 4 C. 655 (1879). 
An interim discharge in Insolvency proceed- 
ings is not a discharge within the meaning 
of this section, Suraj Din -v. Mahabir, 33 A. 
279, 282 (1910). 
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Illness of judgment-debtor. — This section corresponds with sect. 653 
of the last Code. Sect. 653 was added to that (^ode hy sect. 8 of Act VI. of 
1888. 


Attachment. 

60 . (1) The following property is liable to attachment 

Property liable to execution of a decree, namely, 

attachment and sale in lands, houses or other buildings, goods, 
execution of decree. money, banknotes, cheques, bills of exchange, 
hundis, promissory notes. Government securities, bonds or other 
securities for money, debts, shares in a corporation and, save 
as hereinafter mentioned, all other saleable property, moveable 
or immoveable, belonging to the judgment-debtor, or over which, 
or the profits of which, he has a disposing power which he may 
exercise for liis own benefit, whether the same be held in the 
name of the judgment-debtor or by another person in trust for 
him or on his behalf : 

Provided that the following particulars shall not be liable 
to such attachment or sale, namely : — 

(a) the necessary wearing-apparel, cooking vessels, beds and 
• bedding of the judgment-debtor, his wife and children, 
and such 'personal or'naments as, in accordance with 
religions mage, cannot he parted with hy any wo'man ; 

• {h) tools of artizans, and, where the judgment-debtor is an 
agriculturist, his implements of husbandry and such 
cattle and seed-grain as may, in the opinion of the 
Court, be necessary to enable him to earn his liveli- 
hood as such, and such portion of agricultural jmduce 
or of any class of agricultural produce as may have 
been declared to he free from liability under the pro- 
visions of the next following section ; 

(c) houses and other buildings {with the materials and the 

sites thereof and the land immediately appurtenant 
thereto and necessary for their enjoyment) belonging 
to an agriculturist and occupied by him ; 

(d) books of account ; 

(e) a mere right to sue for damages ; 

(/ ) any right of personal service ; 

(g) stipends and gratuities allowed to pensioners oi .the 
Government, or payable out of any service family 
pefision fund notified in the Gazette of India hy the 
Governor General in Council in this behalf, and 
political pensions ; 
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(h) allowances (being less than salary) of any public ofi&cer 

or of any servant of a railway company or local 
authority while absent from duty ; 

(i) the salary or allowances equal to salary of any such public 

officer or servant as is referred to in clause (A), while 
on duty, to the extent oh— 

{i) the whole of the salary, where the salary does 
not exceed twenty rupees monthly ; 

{ii) twenty rupees monthly, where the salary 
exceeds twenty rupees and does not exceed 
forty rupees monthly ; and 
{Hi) one moiety of the salary in any other case ; 

(/) the pay and allowances of persons to whom the Indian 
Articles of War apply ; 

(k) all comfulsory deposits and other sums in or derived from 

any fund to which the Provident Funds Act, 
for the time being applies in so far as they are declared 
by the said Act not to be liable to attachment ; 

(l) tlic wages of labourers and domestic servants whether 

payable in money or in hind ; 

(m) an expectancy of succession by sui'vivorship or other 

merely contingent or possible right or interest ; 

(n) a right to future maintenance ; 

(o) any allowance declared by any law passed under the 

Indian Councils Acts, 1861 and to be exempt 

from liabihty to attachment or sale in execution of a 
decree ; and, 

(p) where the judgment-debtor is a person liable for the 

payment of land-revenue, any moveable property 
which, under any law for the time being applicable 
to him, is exempt from sale for the recovery of an 
arrear of such revenue. 

Explanation, — The particulars mentioned in clauses (g), 
(h), (i), (j), (?) and (o) are exempt from attachment or sale whether 
before or after they are actually payable. 

(2) Nothing in this section shall be deemed — 

(a) to exempt houses and other buildings (with the materials 
and the sites thereof and the lapds immediately 
appurtenant thereto and necessary for their enjoy- 
ment) from attachment or sale in execution of 
decrees for rent of any such house, building, site or 
land, or 

(b) to affect the provisions of the Army Act or of any similar 
law for the time being in force. 
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Property attachable.-^The first sub-clause of this section corresponds 
with sect. 205 of Act VIII. of 1859 save that the words “ or other buildings/' 

“ saleable " and or over which, or the profits of which, he has a disposing 'power 
'which he nmaj exercise for his own benefit ” were added by sect. 266 of Act X. of 
1877, while the words “ the capital or joint stock of any railway, banking or other 
public Company or ” after the words “ shares in ” have been omitted by the 
present Code. Act X. of 1877 added the provisos. According to that Act (i) ran 
“ one moiety of the salary of a public officer or of the servant of a Railway Company " 
and the final proviso (6) ‘ ‘ to affiect the Statute for the time being in force for punishing 
mutiny and desertion and for the better payment of the Army and their quarters." 
The final proviso {b) was given its present form, save for the words in italics, 
by Act XIV. of 1882, which also altered the wording of the first proviso (6) 
and added the words “ and gratuities" to proviso (^). Act VII. of 1888 gave 
proviso (i) its present form save that it then made no reference to “ allowarwos 
equal to salary " and “ while on duly," and the same Act added provisos (o) and 
(p), and the words '‘and bedding" in proviso (a), and “and seed grain" in 
proviso (6), and “ and («) " in the Explanation. The word “ Indian " in proviso 
(j) was substituted for “ Native " by Act Xll. of 1891. The portions appearing 
in italics were added by the present Code. Besides the additions thus noted 
proviso (c) has been extended, its form under the Code of 1882 being “ the 
materials of houses and other buildings belonging to and occupied by agriculturists," 
and proviso (A) has been added. 

In Ajmere certain further properties are exempt from attachment.(l) 

Goods.” — Spears and daggers are good8.(2) 

Money.” — ^Money paid into Court as the pre-emptive price by the 
ludder of a decree for j)rc-omption is not attachable by a creditor of such decree- 
holder ; (3) nor is compensation-money payable to a mortgagor in the hands 
of a Collector attachable in execution of a mortgage decree, as the mortgagee 
should himself have applied for coinpenBation.(4) 

Debts.” — A debt must be a perfected and absolute debt, not merely a 
sum of money which may or may not become payable at some future time, or the 
payment of which depends upon contingencies which may or may not happen ; 
it must at least be an existing debt, though it may be payable on a future date ; (5) 
it must bo specific, existing and definite.(6) Debts are payable at present 
or in the future, and in England are called debts owing and accruing,” 
and there, not only can an order be made attaching an accruing debt, but also 
an order foi payment of such debt when it becomes payable. (7) A mere claim 
for unliquidated damages cannot be attached ; (8) nor can liquidated damages 


(1) Ajmoro Reg. I. of 1877, s. 30. 

(2) Wala Hiraji r. Hira Patol, 9 B. 618 
(1885). 

(3) Abdus Salam v. Wilayat, 19 A. 256 
(1897). 

(4) Basa Mai v. Tajammal, 16 A. 78 (1893). 

(6) Haridas e. Baroda, 27 C. 38 (1899) ; 4 

C. W. N. 87 ; foil. MaharaniDambar Koorit*. 


Rai Sham Kissen Das, 9 C. W. N. 703 (1906). 

(6) Tuffuzzool V. Rughoonath, 14 M. I. A. 
40(1871); 7 B. L. R. 186. Sco last case in 
last note. 

(7) Tapp V. Jones, L. R., 10 Q. B. 591 
(1875). 

(8) Randall v. Uthgow, 12 Q. B. 11. 525 
(1884). 
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on a verdict until judgment lias been signed. (1) Money in tlic liands of a 
garnishee wJucli lie is bound to pay is a debt, (2) so is rent that is due ; (3) 
but claims over which no Court in British India has jurisdiction are not debts 
liable to be attached, but the mere circumstance that the garnishee is at the 
time of the application for execution beyond the limits of British India would 
not of itself render the debt not liable to be attached. (4) A gratuity 
sanctionc.d by a Railway Company, the money being in the hands of its pay- 
master, is not a debt, and cannot be attached, as the gift is not complete ; (5) 
but a monthly allowance given in payment of an antecedent debt is attachable, 
and an attachment may be made of half the monthly allowance when 3 weeks 
have expired, inasmuch as 3 weeks of the allowance had become an existing 
debt though payable on a future date. (6) Money due by an agent or a vendee 
to his principal or vendor is a debt, and maybe attached, and it is not necessary 
that the exact amount due should be ascertained prior to attachment, (7) but a 
vendor’s right or interest in the balance of purchase money of immoveable 
property payable on execution of a conveyance, is not a debt so long as the 
conveyance remains unsigned.(8) The salary of a private person is not 
attachable until it becomes due and is an existing debt. (9) It was (piestionable 
whether arrears of interest due on Government Promissory Notes was attach- 
Hble.(lO) Adeciee can be attached,(ll) but a decree for money, though a judgment 
debt, is not liable to sale in execution, and sect. 273 of the former Code (corre- 
sponding with 0. XXL 1.^53 of the present Code) provide the procedure in 
execution. (12) 

Government securities. ’’—Money or other security deposited by the 
judgment-debtor with a Railway ('lompany as security for the performance of 
his duties is attachable subject to the lien of the Railway Company, but not 
saleable until the deposit is at the disposal of the judgment-debtor freed froni 
such lien.(13) 


‘^All other saleable property.”— As regards partnership property, it 
was held that it could not be attached and removed from the possession of the 
partners in execution of a decree against only one of the partners ; (14) nor 

— - - - . _ - -U 


(1) Jones ‘V. Thompson, 27 \j. J. R., N. 8. 
234 (1868). 

(2) Booth V. Trail (1883), 12 Q. B. i). 8. 

(3) Mitchell v. Lee, L. R. (1867), 2 Q. B. 
269. 

(4) Ghamshandal e. Bhansali, 5 B. 249 
(1881). 

(6) Janki Das v. East Indian Railway, 
0 A. 634 (1884). 

(6) Dambar Koori v. Rai Sham Kissen, 9 
il W. N. 703 (1905). 

(7) Madho Das v, Ramji Patak, J6 A. 286 
(1894). 

(8) Ahmad-ud-diu v. Majlis Rai, 3 A. 12 
(1880). 

(9) Ayyavayyar v. Virasami, 21 M. 393 
(1897); Dovi Prasad v. A. H. Lewis, 31 A. 


309 (1909). It has been held that the nonl' 
payment of a loan does not constitute tV 
debt which can be attached under this 
section, Phul Chand e. Chand Mai, 30 A. 262 
(1908). 

(10) Boislubchurn e. Battyo,»l Tay. & BeU, 
313 (1860). 

(11) Golam Mahomed v. Indro Chand, 16 
W. R. 34 (1871). 

(12) Sultan Kuar v. ^ulzari Lai, 2 A. 290 
( 1879) ; I'iruvongada v. Vythilinga, 6 M. 418 
(1888). 

(13) Karuthan v, Subramanya, 9 M. 203 
(1885). 

(14) Karimbhai v. Conservator of Forests, 
4 Bom. 222 (1879). 
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could one paitnor attacli the iiitoreat of another paitiuT in tlie ])artnerfiliip 
buBiness in the liands of a Receiver, (1) and debts due from one partner to 
another were not attachable. (2) The share of a partner in the partnership in 
the hands of another partner might be attached, which should be done by 
prohibitory order, (3) and even the sale in execution of the interest of one 
partner, in a partnership dissolved by the death of his father and co-partner, 
was good ; (4) but where the interest attached and sold was in a subsisting 
pai-tnei'shi]), the purchasi^r could sue for dissolution and accounts. (5) The 
elfecdi of these decisions have been x)artially codified in 0. XXI. r. 4‘.). The 
int(u*est of an undivided father, a member of a Mitakshara family, can be 
attached and sold. This is the law in Bengal, Madras, Allahabad and Bombay. 
But the purchaser merely acquires the right to compel a partition as against 
the other co-sharers of the judgment-debtor. (6) The interest of a son, (7) and 
of any other member of the joint family, is in the same position ; (8) even that 
of a grandson in the ]ifetin\e of his father and gi‘andfather.(9) And prox)crty 
in the hands of a son or other descendant which is liable under Hindu law for 
the i)ayment of the debt of a deceased ancestor in respect of which a decree 
has been jiassed shall be deemed to be the property of the deccaBed.(lO) 
The equity of redemption in mortgaged property can be attached and sold 
in execution of a decree against the moTtgagor,(ll) but not if the person apply- 
ing for attachment and sale is also the mortgagee. (12) Mortgaged property 
may be attached but cannot be sold without a suit by the mortgagee under 
sect. 67 of the Transfer of Property Act.(13) Propertj^ is attachable even 
tliough ft cannot be brought to sale without suit.(14) A tenant’s hereditary 
and beneficial interest in property can be attached and sold, (15) but an interest 
in an occupancy tenure, which is not transferable by custom or usage, is not 
sajeable in execution, save for rent under the Bengal Tenancy Act.(16) A 
judgment-debtor has a saleable interest in land upon which he was permitted 
to ji, a mud house and occupy it for forty years, without any reservation 
by' ie landlord that he could be ousted, but for which he paid rent.(17) The 
7 gilt to get back from the donee certain lands reserved to the judgment-debtor 


(1) Abbot V. Abbott, 5 B. L. K. 382 
(J870). 

(2) Uwarka Mohun v. Luokhimoni, 14 C. 
384 (1887). 

(3) Thaiua Sing v. Kalidas, 6 B. L. K. 386 
(1870). 

(4) Parvatbfeesam e. Bapanna,* 13 M. 447 
(1890). 

(6) Jagat Ohunder v. Is war Chundor, 20 
C. 693 (1893); see also In re Bainbridge, 
8 C. D. 218, p. 224. 

(6) Dcendyal v. Jugdoop, 3 C. 198 (1877 
B. C.) ; 4 I. A. 247. 

(7) Jallidar v. Ram Lall, 4 0. 723 (1878). 

(8) Rai Narainpv. Nowrut, 4 C. 809 (1879). 

(9) Jogul Kishoro v. Shib Sahal, 5 A. 430 
(1883). 

(10) Sect. 63. 


(11) Saraswati v. Nabadwip, 5 B. L. E. 380 ♦ 
(1870); Glossain Munraj v. Deen Dyal, 20 
W. R. 20 (1873). 

(12) Kamini v. Ramloclian, 5 B. L. R. 460 
(1870) ; Bhuggobutty v. Sharaachurn, 1 C. 
337 (1870). 

(13) C^undra Nath v. Burroda, 22 C. 813 
(1896). 

(14) (xouri 9unkur v. Aubhoyessury, 1 C. 
W. N., xliv. (1896). 

(16) Ramessor Nath v. Oolamee Sahoo, 24 
W. R. 309 (1876). 

(16) Bhiram t;. Gopi Kanth, 24 CJ. 366 
(1897) ; 1 C. W. N. 396 ; Durga Charan v. 
Kali Prasanna, 26 C, 727 (1899) ; 3 C. W. N. 
686 . 

(17) Doorga Pershad v, Brindabun, 16 
W.R. 274 (1871); 7 B. L. R. 169. 
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by a deed of gift is transferable and therefore attachable ; (1) so also 
is a life interest in trust funds in the hands of the Official Trustee ; (2) 
but property in tlic hands of the Receiver of the High Court cannot be 
proceeded against by attachment in the Mofussil, but the High Court can 
order attachment and direct the Receiver to sell the interest of the judgmont- 
debtor.(d) Property of which the judgment-debtor had been in possession for 
12 years after he had filed his petition in insolvency was attachable, Ids title 
being by adverse possession. (4) Property the subject of an existing suit is 
attachable, but in such a case the Court would order the sale at the fittest and 
most proper time. (5) A decree also is attachable. (6) The right to manage 
a religious trust is not attach able, (7) nor the right to officiat(^ at worshi]> or 
to receive the offerings at a shrine ; (8) nor can voluntary offerings which may 
in future be made to an idol, as being entirely uncertain. (9) So also a thing 
utterly inc.apable of being estimated or valued, such as “ all the dailies of 
Ramnath against all his debtors,” cannot be attached. (10) The doors and 
window shutters of a pucca building cannot be separately attached, as they 
fonned part of immoveable ])ropcrty.(ll) Trees growing on the sir land of an 
ex- proprietary tenant under sect. 7 of Act XTl. of 1881 (N.W.P. Renf. Act) 
cannot be sold in execution. (12) A portion of a hha(j cannot be attached under 
a mortgage decree against that portion, the mortgage of a portion of a bhag 
being unlawful.(13) Future rents and profits of a fihatwaU tenure cannot as 
such be attached. (14) 

Immoveable.” — In Oudh no ancestral property can hv, sold in execution 
without permission of the Chief Commissioner, and no self-ai-quired property 
without permission of the Comnii8sioner.(15) 

*‘^The profits of which. — Attachment of property includes attach nuvit 
of the profits thereof, but if after attachment the original owner he allowed to 
remain in possession of the property, the profits from the moment they found 
their way into the owner’s pocket cease to he liable for the judgment-debtor. (16) 

A disposing power.” — ^A letter containing notes in the Post Office can 
be attached as in the disposing power of the addressee ; (17) but not money 

(1) Kudra Perkasli v. Krishna Mohun, 14 C. W. N. 728 (HK)2) ; 29 C. 470. 

0. 241 (1886). (10) Tutfuzzool v. Rughoonath, 14 M. I. A. 

(2) Abdul Latocf v. Doutro, 12 M. 250 40, p. 51 (1871) ; 7 B. L. R. 186. 

(1889). (11) Peru Bepari v. Ronou Maifarash, 1 1 C. 

(3) Hem Chunder v. Praukristo, 1 C. 403 164 (1885).' ^ 

(1870). (12) Jugal V. Deoki Nandan, 9 A. 88 

(4) Surja Hosseiii v. Monohur Das, 24 C. (1886). 

244 (1896). (13) Narblieram i\ Colleotor of Broach, 22 

(6) Ram Chunder v. Nuud Lall, 19 W. R. R 737 (1897). « 

132 (1873). (14) Udoy Kumari v. Hari Ram, 28 C. 483 

(6) Golam Mahomed v. ludro Chand, 15 (1901). 

W. R. 34 (1871) ; 7 B. L. R. 318. (15) Act XVIII. of 1876, s. 20. 

(7) Ayaneheriv. Acholathil,5M.89(I882). (16) RamCoomarv. GobiudNath,12 W.R. 

(8) Durga Bibi v. Chanehal Ram, 4 A, 81 391 (1869). 

(Iggl). (17) Narasimhulu v, Adiappa, 13 M. 242 

(9) Sri Sri Isvar v. Peary Churn Doy, 6 (1890). 
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payable to au auctioneer by purebaserB o£ goods entrusted to him for auction, 
except as to such amount as the judgment-debtor had a disposing power exercis- 
able for his own benelit.(l) When the judgment-debtor contracted to lay 
down a pavement for B and deposited jnaterials for the work and received 
an advance, from B equal to the value, the materials vested in B and could 
not be attached. (2) The corpus of trust property in the hands of a trustee 
cannot b(7 attached ; (3) nor an insolvent’s property vested in the Official 
Assignee ; (4) nor land assigned to a widow by way of maintenance with 
a proviso against alienation ; (5) nor land assigned in lieu of maintenance 
without any mention of such proviso, as coming under clause {n) of this 
section ; (6) but land let under a lease prohibiting tlie lessee assigning the 
property either by sale or gift is attachable ; (7) so is a donee's share in property 
given with a proviso that it should be held impartible. (8) Joint family property 
is attachable in execution of a decree against the father, so as to affect the 
interests of his sons, unless the sons can show that their shares weie not answer- 
able for the decree. (9) In Madras, the attachment of the interest of an undivided 
member in a joint propei'ty in execution of a decree on a personal debt against 
him, constitutes a valid charge in favour of the judgmcnt-cacditor and prevents 
the accrual to the other coparceners of the right of survivorship on the death 
of the j udgment-debtor pending attachment.(lO) The income of property subject 
to a restraint upon anticipation accruing due after the date of the judgment 
(jaruiot be attached in execution of a decree against the separate property of a 
married woman. (11) 

“ flecessary wearing-apparel.”— This was the effect of a Bombay High 
Court decision in 1872.(12) A mavgalsulra or necklace worn by a inanied woman 
during the lifetime of her husband and never removed, is exempt (13) (and see 
now amendment) ; so are the clothes, equipment and arms of a person subject 
to the Indian Maiine Act ; (14) so is the atridhan property of a Hindu wife, when 
execution is sought of a decree against her husband. (15) TropeHy in xenanas 
is ]iot exempt from attachment. (16) 

“ May, in the opinion of the Court, be necessary.”— Beasts used in 
agriculture arc not privileged until the Court has declared them to be so. (17) 


(1) Smith V. Allahabad Bank, 23 A. 135 
(1901). 

(2) S. C. 0. Reference, 2 N. W. P. H. C. 11. 
337 (1870). 

(3) Moheeput v. Ktbari Chowdhry, 19 
W. R. 226 ^873) ; Bishen Chand v. Nadir 
Hosaein, 15 C. 329 (1887 P. C.) ; 16 1. A. 1. 

(4) Donobundhoo v. Shushi Mohun, 12 C. 
L. R. 60 (1882). 

(6) Dewali v. Apaji. 10 B. 342 (1886). 

(6) Gulab V. Bansidhar, 16 A. 371 (1893) ; 
sec also Bansidhar v. Gulab, 16 A. 443 ( 1894) . 

(7) Golak Nath v. Mathura, 20 0. 273 
(1871). 

(8) Narayanan v. Kaiman, 7 M. 316 
(1884). 

(9) Jagabhai v. Bhukandas, 11 B, 37 (1886). 


(10) Bailur Krishnu v. Lakshmana, 4 M, 
302 (1881). 

(11) Goudoin v. Veiikatcsa Moodelly, 17 
M. L. J. 363 (1907). As to question when a 
Policy of Insurance is attachable, sec 
Shankar v. Umabai, 16 Bom. L. R. 320, 326 
(1913). 

(12) Gangaram f. Parbliu, 9 B. H. C. 272 
(1872). 

(13) Appana v.Tangamma, 9 B. 106 (1884). 

(14) Act XIV. of 1887, b. 81. 

(15) Tukaram v. Gunaji, 8 B. H. C., A. J. 
129 (1871). 

(16) Doorga Churn v. Huree Mohun, 17 W. 
R. 86 (1872). 

(17) Bakhir v. Doorga Churn, 10 C. 39 
(1883) ; 13 C. L. R. 200. 
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“Houses and other buildings/— Previous to the present Code, tliis 
proviso only refeiTed to the jnaterial of houses and other buildings, but it was 
held to extend to any house in the physical occupation of an agriculturist, or his 
representatives after his death, for the purposes of his agricultural calling ; (1) 
but “agriculturist” must be construed in its strictest sen8c.(2) The privi- 
lege refers to a house occupied by an agriculturist as an agriculturist, not to 
his town residcnce.(3) If the agriculturist does not raise the question that 
a liousc is exempt from attachment when it was attached and sold he cannot 
raise it in a suit for possession by the purcha8er.(4) If sold in execution of a 
decree for rent, other judgment-creditors arc not entitled to rateable dis- 
tribution of the jn’oceeds under se(;t. 73.(5) This exemption does not j)rohibit 
their sale in execution of a mortgage decree if specifically mortgaged.(6) The 
superstructure of a house belonging to a hhag in a bhagdari village is exempt 
from attachment under the provisions of the Bhagdari Act (Bom. Act V. of 
1862). (7) Where a judgment-debtor, whose house had been attached, claimed 
the benefit of clause (c), and it was found that he was both an agriculturist and a 
zemindar, it was held that it was incumbent on Jiim to ])rove that the Imuse 
ill question was o(;cupied by him as an agriculturist. (8) 

“ Books of account.” — This was introduced as the effect of a decision of 
the Bombay High Court in 1866.(9) The Court may liowever direct their 
production in Court to prevent the judgment-debtor making away with them. (10) 

“ Mere right to sue for damages.” — This is the effect of the decisions of 
the Calcutta and Allahabad High Court8.(ll) The right to bring a suit^ to set 
aside a sale is not attachable ; (12) nor the right to sue for mesne profits ; (13) 
but if a decree has been passed it may be attached. (14) The right to appeal 
is not attachable.(15) 

“Any right of personal service.” — ^The right of worship of a Hindu 
idol cannot be sold in execution ; (16) nor the right to the surplus profits of 
shebaitsliip ; (17) nor a priestly office with emoluments ; (18) but where a 

(1) Hadhaki^an i\ Balvaiit, 7 B. 530 
(J883). 

(2) Jivan Bhaga v. Hira Bhaiji, 12 B, 363 
(1887). 

(3) Manecklal v. Manilal, 7 B. L. R. 686 
(1905). 

(4) Pandurang v. Kriahnaji, 28 B. 126 
(1903 ) ; Narayan v. Gowbai, 16 Bom. L. R. 

278 (1912). 

(6) Venilal v. Lakha, 4 B. 429 (1880). 

(6) Bhagvandas v. Hathibhai, 4 B. 26 
(1879) ; but see Ram Dial v. Narpatj, 33 A. 

136 (1909); Bhola Nath r. Mt Vashori, 34 
A. 26 (1912). 

(7) Collector of Broach v. Venilal, 21 B. 

688 (1896). 

(8) Jamna Prasad Kaut v. Raghunath 
Prasad, 36 A. 307 (1913). 

(9) In re Pestonji, 3 B. H. C. 42 (1866). 


(10) Adjoodhya v. Middleton, 3 N. W. P. 
H. C. R. 334(1871). 

(11) Tulfuzzool V. Raghunath, 7 B. L. R. 
186 (1871) ; 14 Moo. I. A. 40 ; Mahomed v. 
Sheo Sevuk, 6 N. W. P. H. C. R. 95 (1874). 

(12) Carapiet i\ Panna Lall, 14 W. R. 162 
(1870). 

(13) Shy am Chaud v. Land Mortgage Bank, 
9 C. 696 (1883) ; 12 C. L. R. 440. 

(14) Golam Mahomed v. Indro Chand, 15 
W. R. 34 (1871) ; 7 B. L. R..318. 

(16) Bipro Protap v. Dip Naraiu, 3 W. 'K. 
Mls. 16 (1866). 

(16) Dubo Misser v. Srinibas, 6 B. L. R. 617 
(1870) ; Kaloe Churn v. Bungsheo, 15 W. R. 
339 (1871) ; 6 B. L. R. 727. . 

(17) Juggurnath v. Kishen Pershad, 7 
W. R. 266 (1867). 

(18) Mallika v. Ratanmani, 1 C. W. N.,493. 
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property was bequeathed to an idol with directions that the surplus income 
was to go to the family of the deceased, the interest in sucli surplus of a member 
of the family tiould be attached and sold,{l) but the vendee would 
not be entitled to enter on the land. (2) Ifihe surplus profits of shebaitship 
be sold to the next shebait, his right to succeed to tlic management would be 
quite unaffected by execution proceedings during the lifetime of the former 
shebait. (3) The interest of a servant of a temple in land which he held as 
remuneration for his service can be attached.(4) A Birth Molm Brahminy or 
right to officiate at funeral ceremonies, being intangible and impalpable, cannot 
be attached ; (0) so also a ujpad/iihpana vriiii (a hereditary priestly office) 
on the Godavari at Nasik, as being a right of personal service ; (6) so is a jotishi 
vntti ; (7) and a vritli cannot be sold in execution, though its private alienation 
is not absolutely prohibited ; (8) but it may lie sold in execution if expressly 
ordered by the decree. (9). 

“ Stipends.” — This includes all pensions of a political nature payable 
directly by the Government ; (10) also stipends allowed by Government to the 
members of the Mysore family.(ll) The stipend of a Carnatic Stipendiary is 
not attach able. (12) 

“ Gratuities.”- -This is not confined to those payable to pensioners, but 
includes gratuities granted in consideration of past services. (13) A bonus 
granted in addition to a pension is also privileged ; (14) so is the balance of 
pension unpaid at the time of the pensioner’s death. (15) When the decree sought 
to be iittached was passed before the Pensions Act (XXIIl. of 1871) came 
into force, the application for execution was not barred for want of a certificate 
under sect. 4 of that Aot.(16) A Zora yaras hah is not a pension and is not 
privileged. (17) 

• 

“Pensions.” — A private pension, though not privileged, is not attach- 
able save as to arrears accrued due.(18) Arrears of Yeorniah pension acci- 
dentally accumulated are not liable to attachment.(19) Land granted by 
Government, but not revenue free, as reward for services rendered is 


(1) Afihutosli V. Doorga Churn, 0 I. A. 182 
(1879 P. C.). 

(2) Sil)chunder v. Sibkissen, 1 Boiilnois, 73 
(1854). 

(.3) IVimbak v. Narayan, 7 B. 188 (1832). 

(4) LotUkar v. Wagle, 6 B. 6Q|S (1882). 

(6) Jhumilfion v. Dinoonath, 16 W. R. 171 
(1871). 

(6) Ganesh Bamchandra v. Shankar Kam- 
Chandra, 10 B. 395 (1886). 

(7) Govind v. Ramkrishna, 12 B. 366 
(1887). 

(8) Rajaram v. Ganesh, 23 B. 131 (1898). 

(9) Sadiushiv v. »l^yantibai, 8 B. 186 (1883). 

(10) Biflhaml&r v. Imdad All, 18 Cal. 216 
(1890 P. C.) ; L. R. 17 1. A. 181 ; Muthusami 
V. Alagia, 26 M. 423 (1902). 


(IJ) Mohamod Kuzulbash v. Mohaniod 
Buseeroodoen, 7 W. R. 169 (1867). 

(12) Mahomed Abdul v, Comandur, 4 M, 
H. C. 277 (1869). 

(13) Bawan Das v. Mul Chand, 6 A. 173 
(1884). 

(14) Muhammed Khasim v. Oarlier, 5 M. 
272 (1882). 

(15) Valla Tramburatti v. Amijani, 26 M. 
69 (1902). 

(16) Dharamdas v, Hafasji, 19 B. 250 
(1894). 

(17) Secretary of State r. Khemchand, 4 
B. 432 (1880). 

(18) Bhoyrub Chunder v. Madhnb Chunder, 
6 C. L. R. 19 (1880). 

(19) Referred Case, 6 M. H. C. 371 (1870). 
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not a pension and is attachable ; (1) similarly the grant of an annual 
sum made by Government as compensation for loss sustained by the grantee 
on account of improper resumption by Government of rent-free lands.(2) In 
England, superannuation allowance already accrued due to a retired police 
constable is attachable ; (3) and pensions solely in respect of past services 
are liable to sequestration, though half pay, being to some extent for future 
services, is not. (4) A zemindari granted (not revenue free) by Govcrmnent 
as a reward for services rendered is not a pension. (5) Pensions were exempted 
by Act XXIIL of 1871. In clause (g) the words “ military or civil ” have been 
omitted as being of no value. The word “pensioners” of itself covers every 
class of pensioner. 

Salary of any public officer.” — ^Under sect. 236 of Act VIIl. of 1859, 
salaries of Railway Fervants had to be actually due before they could be 
attached ; (6) similarly the salary of a Telegraph Officer ; (7) but now the 
unprivileged portion can be attached in advance. (8) The Calcutta High 
Court has held that while the pay of an Indian Staff Corps officer, as being of 
a public officer, comes within the meaning of this section, that of an officer of 
tlie Regular Forces, not being of a public officer, does not ; (9) and the Allahabad 
High Court has also held that an officer of the Regular forces is not a public 
officer and that his pay cannot be attached; (10) but in Madras it has been held 
that he is a public officer and his pay is attachable. (11) Half the pay of persons 
subject to military law other than soldiers of the regular forces is liable to attach- 
ment.(12) An attachment upon the salary of a Railway servant ceases to be 
operative after lie lias filed his petition in Insolvency, and should be witndrawn 
on notice being received of the making of the vesting order.(13) For definition 
of “ public officer,” see sect. 2 (17). Under the Code of 1859, the whole of the 
salary of a peon in th e service of a Mamlatdar under Government could be attachcrl , 
if it had become due. (14) The remuneration of a Watandar cannot be attached 
while in the hands of the Collector or otlier disbursing officer, but otherwise 
if in the hands of the watandar himself.(15) A khot is not a public officer and the 
percentage on collections received by him is not salary and is attachable.(16) The 
salary of a private person cannot be attached until it becomes due and a debt 


(1) Laclimi Narain v. Makund Singh, 26 
A. 617 (1904). 

(2) Jiban Krishna v. Sripati Charaii, 8 0. 
W. N. 665 (1904). 

(3) Booth V. Trail, 12 Q. B. D. 8 (lv883). 

(4) Dent v. Dent, L. B. 1 P. & D. 366 
(1867) ; Willcock v. Terrell, L. R. 3 Ex. D. 
323 (1878). 

(5) Laohmi Narain v. Makund Singh, 26 
A. 617 (1904) ; Amna Bibi v. Najnum 
Nissa, 31 A. 382 (1909). 

(6) In matter of Hollick, 10 W. R. 447 
(1868) ; 2 B. L. R. 108. 

(7) Hussen Bhamjee v, Hicks, 18 W. R. 
124 (1872). 

(8) Bhoyrub Ohunder v, Madhub Chunder, 


6 C. L. R. 19 (1880). 

(9) Calcutta Trades Association v. Ryland 
24 C. 102 (1896) ; Velchand v. Bourchier, 37 
B. 26 (1912) ; 14 Bom. 777. 

(10) Lecky v. Bank of Upper Burma, 33 
A. 529(1911). 

(11) Watson V. Lloyd, 25 M. 402 (1901). 

(12) 44 & 45 Viot. o. 58, s. 151. 

(13) In matter of Donoghue, 19 B. 232 
(1894). 

(14) Tejram v. Kusalji, 7 B. H. C., A. J. 
110 (1870). 

(15) Ganpatlal v. Samp tram, 10 B. H. C. 
400 (1873). 

(16) Ravji V. Sayajirao, 13 W. R. 673 
(1889). 



Part II. 
Sbo. 60. 


EXECUTION. 


303 


exists.(l) Formerly it was held that money given by Government to its servants, 
not only for past services but also as a retainer for future services, cannot be 
attached, and that the pay of a Government official was not attachable.(2) 

“ One moiety of the salary.” — That under the Code of 1882 was 
half the salary or leave allowance actually payable, (3) but under the present 
Code it refers only to salary or allowance equal to salary while on duty. In 
a recent case it has been held that a salary is “property” of an insolvent 
wilhin the meaning of the Provincial Insolvency Act (sect. 16, sub-sect. 2, 
clause a), by which provision, read with this section, the amount of the 
appropriation of the income of a public officer for the benefit of his creditors 
has been fixed. (4) 

Pay and allowances.”-'Nor is the pay or allowance of a person subject 
to the Indian Marine Act, below the position of a gazetted officer, liable to 
attachment.(5) 

Wages of labourers and domestic servants.”—Labourers are 
persons who earn their daily bread by personal, manual labour or in occupations 
which icquire little or no art, skill, or previous education. Their wages may 
depend on the amount they do.{0) For what is included in domestic servant, 
SCO cases notcd.(7) In England the attachment by any Court of Record or 
inferior Court of the wages of any servant, labourer, or workman was abolished 
in 1870.(8) 

An expectancy of succession.” — This includes the right of a rever- 
sioner to succeed on the death of a Hindu widow if he happen to survive 
lict- (9) Also the life interest in the residue of the property of a testator 
ascertainable after full administration; (10) or a son's interest in his father’s 
estate which was bequeathed to his mother for life ; (11) or the life interest whi(4i 
a judgment-debtor would be entitled to in an estate after the payment of certain 
charges, cannot be sold in execution. (12) Where however a Mahomedan 
by deed granted property to his wife on (jondition that if she had a 
child by him, tlie grant should be a perpetual moJeurruri, and if no child, then a 
life mohurruri with remainder to the settlor's two sons, the interest of one of 
such sons was attachable ; (13) so is the interest of a person wlio makes a gift of 
land to a Hindu widow for her maintenance, sucli interest being a vested interest 
in the Iand.(14) 


(1) Ayyavayyar v. Virasaini, 21 M. 303 
(1807); Devi l^asad v. Lowis, 31 A. 304 
(J900). 

(2) Rajbnllub Seal v. Mackenzie, Fulton 

82 (1869). ^ 

(3) Board v. Egorton, 6 B. 170 (1883). 

(4) Ham Chandra Noogi v. Syania Charan, 
IOC. L. J. 83 (1913). 

(6) Act XIV. of 1887, s. 81. 

(6) Jechand v. Aba, 5 B. 132 (1880). 

(7) Dhanno Serang v. Upendro Mohun, 8 
B. L. R. 244 (1872^-^866 also Bhim Das v. 
Upendro Mohun, 9 B. L. R. Ap. 4 [18721. 

(8) Tho Wages Attachment A bolition Aot, 
33 & 34 Viet. c. 30. 


(9) Koraj Koonwar v. Kombl Koonwar, 0 
W. R. 34 (1866) ; Ram Chunder v, Dhurmo, 
15 W. R., F. B. 17 (1871) ; 7 B. L. R. 341 ; 
sec also Gour Surun v. Ram Surun, 8 W. R. 
263 (1867). 

(10) Boobee Tokai v. Davod Mullick, 4 
W. R. 87 (1866). 

(11) Anandibai v. Rajaram, 22 B. 984 
(1897). 

(12) Bcebeo Tokai v. Beglar, 6 Moo. I. A. 
610 (1856) ; 7 B. L. R. 244. 

(13) Umos Chunder v. Zahur Fatima, 17 
I. A, 201 (1889). 

(14) Kachwain v. Sarup Chand, 10 A. 462 
(1888). 
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“ Other merely contingent or possible right or interest.”— As^ for 

instance, a vendor's right in the balance of purchase-money payable on tl\e 
execution of a conveyance, so long as the conveyance is not executed; (1) or a 
claim under a future awaid of arbitration ; (2) the interest in pre-empted property 
of a successful pre-emptor who has not yet paid the pre-emptive pi ice fixed 
by Ids decree ; (3) but property the subject of an existing suit is attachable, 
though the Court would order its sale at the fittest and most proper time.{4) 
A vested remainder in a house is attachable.{5) A mere right to receive profits 
which are not yet due is not attachable.(6) 

“ Right to future maintenance.” — The mere right to future maintenance 
cannot be attached.(7) This includes land assigned to a widow in lieu of 
maintenance, (8) but without any right of alienation.(9) The right of a Hindu 
widow to reside in her husband’s family house is a purely personal right and 
cannot be attached under this section. (10) Formerly, the Court might order 
the party chargeable with tlm payment of an instalment ot maintenance about to 
become due not to pay and the judgment-debtor not to receive, so that it be 
paid cither to such person as the Court should direct or that an arrangement 
under sect. 268 (0. XXT. r. 46) for its collection or administration be made. (11) 
This, however, has not been the practice since. (12) An annuity given by will, 
not by any right of maintenance, but out of the testator’s bounty, is attach- 
able ; (13) so are arrears of maintenance already accrued duc.(14) The income 
of a fund in hands of trustees payable half yearly to the judgment- debtor cannot 
be attached after the last payment lias been made and before tlie next is pay- 
able, there being no debt “ owing or accruing ; ” (15) but under the Code of 1859, 
an annuity charged on an estate could be attached at the instance of the person 
by whom it was then payable, he having inherited the estate from the grantor 
of the annuity ;(16) so can maintenance charged by deed on the grantor’s property 
and recoverable by suit on non-payment ; (17) also, in execution of a mortgage 
decree, the right to receive an allowance assigned to the judgment-debtor’s 
deceased wife in lieu of her share of landed property and inherited by him from 


(1) Ahmad-ud-tlin v. Majlis llai, 3 A. 12 
(1880). 

(2) Tuffuzzool V. Rughoonath, 14 Moo. 
I. A. 40 (1874; 7 B. L. R. 186. 

(3) Gorakh Singh v. Sidh Gopal, 3 A. L. J. 
183(1906); 28 A. 383. 

(4) Ram Chnnder v. Nund TaU, 19 W. R. 
132 (1873). 

(5) Annaji v. Cliandrabai, 17 B. 503 
(1892). 

(6) Slier Singh v. Sri Ram, 30 A. 246 
(1908). 

(7) Duloon V. Sungun, 7 W. R. 311 (1867) ; 
MoncBsur v, Kishen, 23 W. R. 427 
(1875). 

(8) Gnlab Knar v, Bansidbar, 16 A. 371 
(1893). 

(9) Manisami v. Aramani, 16 M. L. J. 7. 


(10) Salakshi v, Lakahmaya, 31 M. 500 
(1908). • 

(U) MonesRur v. Boor Protap, 15 W. R. 18vS 
(1871) ; B. L. R. 646 ; (Hiukowric v, Numno- 
dah, 24 W. R. 5 (1875). 

(12) Haridas v. Baroda Kishore, 27 C. 38 
(1899) ; 4 C. W. N. 87. 

(13) Gopal Lai Seal v. Marsden, 10 C. W. N, 
1102 (1906). 

(14) Kasbeeshuree v. Greesh Chunder, 6 

W. R. 64 (1866) ; Hoymobutty v. Koroona, 8 
W. R. 41 (1867). * 

(15) Webb v. Stanton, 11 Q. B. D. 618 
(1883). 

flC) Dheraj Mahtul;^y. Dhun Ooomaree, 17 
W. R. 264 (1871). 

(17) Enaet Hoasein v. NujeebooneBsa, 11 
W. R. 138 (1869). 
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her and mortgaged by liim.(l) So where a person sells property in cousideration 
of a payment down and an annuity, the annuity ia attachable even where the 
purchaser is the Court of Wards. (2) But the income of property belonging 
to a married woman, subject to a restraint on anticipation accruing due after 
the date -of a decree against such married woman’s separate property under 
sect. 8 of the Married Woman’s Property Act, is not liable to attachment in 
execution of such decree. (3) An hereditary grant of an allowance of paddy 
out of the imlwaram of certain land is not a right to future maintenance. (4) 
It has been recently held that this exemption of a right to futuic maintenance 
does not affect property or an interest in proi)erty which was granted for main- 
tenance, and that thus the crop standing on land allotted to a widow for main- 
tenance can be attached.(5) A distinction has been recognized between a right 
to receive money for purposes of maintenance ])roperly so called, and a right or 
interest in property which forms a fund or estate out of which an annuity is 
paid to the grantee ; — ^the former is a personal right and inalienable, the latter 
can be alienated. Where an appellant conveyed his estate to his son, but 
retained a right to receive from him a certain sum annually, it was held that this 
was not a right to future maintenance, but a valuable interest in the property. (6) 

61 . The Local (iovermne^U, with the 'previous sanction of 
Partial exemption of the Govemof General in Council, may, hy 
agricultural produce. general or Special order published m the local 
official Gazette, declare that such portion of agricultural produce, 
or of any class of agricultural produce, as may appear to the Local 
Government to be necessary for the purpose of providing until the 
next harvest for the due cultivation of the land and for the support 
of the judgment-debtor and his family shall, in the case of all agri- 
culturists or of any class of agriculturists, be exempted from liability 
to attachment or sale in exemtion of a decree. 

Attachment of agricultural produce.”— Sec 0. XXI. rr. 44 and 45. 
These provisions, which in the original Bill affected “ growing crops ” only, 
have been extended to all “ agricultural ])roduce.” While it has been con- 
sidered that the Court should attach such produce, which will now in all cases 
bo treated as moveable i)roperty, by taking it into its possession and custody : 
at the same time, the procedure relating to the “ actual seizure ” of moveables 
(cannot be applied, in its entirety, to a growing crop, and, having regard to the 
special provisions contained in 0. XXI. r. 74 with respect to the sale ol “ agri- 
cultural produce,” considerable objection has been deemed to exist against 
allowing such produce to be ordinarily removed on attachment. In these 

(1) Salamat Hossein v, Luckhi Ram, 10 0. (5) Gobinda v. Meonatchi, 22 M. L. J. 204 

521 (1884). (1911). 

(2) Ear Shankar v. Baijnath Das, 23 A. (6) Padmanund v. Rama Proshad, 16 C. I-. 

164 (1901). J. 354 (1912) ; 17 C. W. N. 662 ; Asad v, 

(3) Goudoin r. Vonkato8a,30 M. 378 (1907). Haidar, 38 C. 13 (1910) ; 12 C. L. J. 130 ; Tara 

(4) Vardyanathar. Eggia, 30 M. 270(1907); Sundari t?. Saroda, 12 C. L. J. 146 (1910). 
s. c., 1 7 M. L. J. 373. 


X 



306 


THE CODE OF CIVIL PEOCEDURE. 


Pakt II. 
Seo. 62. 


circumstances, in order to give proper effect to 0. XXL r. 74, it lias been enacted 
by 0. XXL 1 . 44, iiost^ that attachment should be effected by affixing a notice 
in situ on the held or threshing-ffoor and also, by way of greater caution, on 
the judgment-debtor’s ordinary place of residence. To meet special cases of 
persons not residing in the actual neighbourhood, under the sjiccial orders of 
tiie Court, affixture on tli'e house in which the judgment-debtor carries on business, 
or personally works for gain, or in which lie is known to have last resided or 
personally worked for gain, is allowed. 

“ Agricultural produce.” — The original proposal was to authorize the 
Court only to declare a fixed proportion of any growing crop to be exempted, 
but it was universally considered impracticable. It has been considered to 
be clear that the amount to be exempted, not merely of growing crops but 
of all “ agricultural produce,” must depend upon the circumstances of each 
particular case. As a matter of working practice, the odginal proposal to treat 
a proportion of growing crops as free from liability to attachment and sale could 
not be conveniently carried into effect. It was therefore iiroposed that the 
growing crop, as such, should be attached, but that the proportion to be 
exempted should, when ascertained, be “ released from attachment,” and 
should be free from liability to sale. Subsequently, however, the words “ be 
exempted from liability to attachment oi sale in execution of a decree ” were 
substituted for the words be released from attachment and shall be free 
from liability to sale in execution of a decree,” in order, it was said, to 
make it clear that the exemption extends to produce which has been hypothe- 
cated. The provisions of 0. XXL r. 44 authorizing the judgment-debtor to . 
attend to his crop while under attachment, were thought sufficient to piisvent 
any hardship arising from this procedure. The proviso, originally appended 
to the draft of this section by way of greater caution, saving any first cha’‘ge 
which by any law is vested in the Government for the recovery of revenue, 
or in a landholder for the recovery of rent, has been omitted,, because it was 
considered that the special and local enactments, by which the first charges 
in favour of rent or revenue are created, are sufficiently safeguarded by 
scot. 3, ante. 


[s. 271.] 62 . (1) No person executing any process under this 

Seizure of property in Code directing or authorizing seizure of 
dwelling-house. moveahlc property shall enter any dwelling- 

house after sunset and before sunrise. 

(2) No outer door of a dwelling-house shall he hrolcen open 
unless such dwelling-hoitse is in the occwpancy of the judgment- 
debtor and he refuses or in any way prevents access thereto, but 
when the person executing any such process has duly gained access 
to any dwelhng-house, he may break open the door of any room 
in which he has reason to beheve any such propc^^y to be. 

(3) Where a room in a dwelling-house is iii the actual 
occupancy of a woman who, according to the customs of the 
country, does not appear in public, the person executing the 
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process shall give notice to such woman that she is at liberty 
to withdraw ; and, after allowing reasonable time for her to 
withdraw and giving her reasonable facility for withdrawing, he 
jiiay enter such room for the purpose of seizing the property, 
using at the same time every precaution, consistent with these 
provisions, to prevent its clandestine removal. 

Seizure of property. — This section, save foi* the first sentence, corre- 
sponds with sect. 271 of Act X. of 1877, with the exception that in that Act 
the words home or other huildwg'^ were used instead of '' liwellind-house.^^ 
The first sentence was added by Act XIV. of 1882. According to that Act, 
su])-clause (2) commenced witli the words “ or shall hreaJe oj)en any outer door 
of a divellwy-liouse '' instead of tlie words in italics, while sub-clause (3) com- 
immced Froiided that if the room he '' instead of “ Where a room in a dwelling- 
home f wldle the word “ break ” in sub-clause (2) has hccii substituted for 
'' unfasen andF The second sub-clause lias been amended to bring it into 
line with sect. 55, ante. 

Any outer door.” — It was formerly held that he might break open the 
door of a shop ; (1) or remove locks on the door of a golah and put on other 
locks for safe custody . (2) Under the earlier Codes, which prohibited the breaking 
open of any outer door of a dwelling-house, it was held the i>i‘ivilcge extended 
to an out-house or other office annexed to the dwelling-house but not to a building, 
such as a storehouse or barn, standing at a distance and not forming parcel of 
it. (5) B/the amendment introduced by the present Code the judgment-debtor's 
refusal to grant access to his dwelling-house justifies the person executing to 
break open any outer door, that is, any outer door of the dwelling-house of the 
defendant but not of the house of a stranger. 

“ Break open.”™ A person executing a process for attachment of move- 
ables, having gained access to the house, was held to have a right to l emove the 
lock from the door of a room in which he had reasonable ground for supposing 
moveable property was lodged.(4) A bailiff who breaks the doors of a third 
person in execution of a decree against the judgment-debtor is a trespasser 
if it turns out that the person or goods of the debtor arc not in the house.(5) 

“ Actual occupancy of a woman.”— This provision does not apply to 
the arrest of a purdaiiasheen woman, (6) 

As to arrest, sec sects. 55 and 132, 


63 . (1) Where property not in the custody of any Court [s. 285.J 

Property ntiae i i wi In in execution of decrees of 

execution of decrees of more Courts than one, the Court which shall 
several Courts. receive or reahze such property and shall 


(1) Oaniodar Parsotam v. Ishvar Jctlia, 3 

13om. 89 (1878). - 

(2) Sowdaminco vif^uggessur tSoor, 13 W. K. 
339 (1870) ; 5 B. L. K. App. 27. 

(3) Bai Kuvar v. Venudas, 8 B. H. C. A. J. 
127(1871). 


(4) Kondasawniy v. KriHhnasawmy, 6 M. 
H. C. 189 (1879). 

(5) Rog. V. Gazi, 7 B. H. C. Cr. Ca. 83 
(1879). 

(0) Kadumbinco v. Koylashkaiuinw, 7 (J. 
19 (1881). 
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determine any claim thereto and any objection to the attachment 
thereof shall be the Coui't of highest grade, or, where there is no 
difference in grade between such Courts, the Court under whose 
decree the property was first attached. 

{2) Nothing in this section shall be deemed to invalidate any 
'proceedh^ig taken by a Court exmiting one of such decrees. 


Attachment under several decrees. — This section is the same as sect. 
28.J of Act X. of 1877, save that the words ‘‘is under have 

been substituted for “ has been attached ” and sub-clan se (2) added by the 
])resent Code. It only applies to cases of attachment and not to sales.f]) It 
is doubtful if it applies to immoveable property ; (2) but ihe Madras High 
Court has held that it does. (8) It only applies where the Courts are all either 
(’^ivil Courts or Kevenue Courts and not to cases of conflict between Civil and 
Revenue Courts. (4) 

Decrees of more Courts than one.”— This section does not apply 
where there is not more than one existing att achment. Thus where in execution 
of a mortgage decree of the first mortgagee the Munsif attached, and then the 
Subordinate Judge attached and sold in execution of a decree of the second 
mortgagee, the subsequent sale by the Munsif was valid.(o) 

“The Court which shall receive or realize such property and 
shall determine.” — This includes the sale of the attached property ; (6) also 
the power of deciding objections to the attachment, of determining cltJms made 
to the property, of ordering the sale thereof, and receiving the sale proceeds, 
and of providing for their distribution under sect. 73.(7) It has been ludd tliat 
the words “ claim thereto and any objection to the attachment ” refer to claims 
and objections of a sort which can be summarily decided in execution-proctH'd- 
iiigs.(8) 

“Shall be the Court of highest grade.” — It was held unrler the 
former Code that this does not take away the jurisdiction of the infcjiov 
(V)urt, and its proceedings in contravention would be vitiated only where 
there had been notice of the proceedings in the superior Court ; (9) ])ut 
if there were notice, a sale by the inferior Court would be ])ad.(10) 'Ihius where 
vsalcs were held by the Subordinate Judge and the Small Cause Court 
(the latter having notice of the former’s attachment) on the same day, it was 
held that the purchaser at the Subordinate Judge’s sale had the better title.(lO) 


(1) Chuuni Lai v. JJebi Prasad, 3 A. 366 
(1880). 

(2) Obhoy Churn v. Golam Ali, 7 C. 410 
(1881). 

(3) Muttukaruppan v. Mutturamalinga, 7 
M. 47 (1883). 

(4) liaghubar v. Banke Lai, 22 A. 182 
(1900). 

(5) Stowoll V. Ajudliia Nath, 8 A. 265 
(1884). 

(6) Abdul Karim v. Thakordas, 22 B, 88 


(1896). 

(7) Badri Prasad v. Sarun I^al, 4 A. 359 
(1882); Bhagwan Chandra Kritiratna v, 
Chandra Mala Guptaf 1 C. L. J. 97 (1902). 

(8) Ramjas r. Guru Charan, 14 (1 W. N. 
396 (1909). 

(9) Kunhayan v. fthukutti, 22 M. 296 
(1898) ; Bykant Nath Y; Rajendro, 12 C, 333 
(1885). 

(10) Abdul Karim t>. J’hakordas, 22 B. 88 
(1896). 
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So where a house attached by a Subordinate Judge was attached and sold by 
a Munsif and subsequently sold by the Subordinate Judge, the Munsif’s sale 
was invalid ; (1) but where property is sold by an inferior Court by mistake 
(due to its not having received notice of the proceedings in the superior 
Court) the sale should not be set aside, but the superior ('Ouit should adopt 
the sale and distribute the assets. (2) The Calcutta High Court, following 
this last case and dissenting from the two Allahabad and the Madras cases 
just referred to (but apparently overlooking the question of notice), held that 
where the first Munsif's Court attached pro])erty, and th(‘Tcafter the second 
Munsif’s Court attached and sold the same property, the sale was valid though 
tlie two Courts were of tlie same grade. (3) The Bombay High Court then 
held (the question of notice not being mentioned) that where the second 
Subordinate Judge attached and sold property which, however, was attached 
by the first Subordinate Judge before the sale, the sale was valid.(4) So where 
the Munsif attached and sold, while an attachment subsisted of the Sub- 
ordinate Judge, the Calcutta High Court held the sale was valid, this 
section being merely one for procedure to prevent difierent claims arising out 
of attachment and sale by different (k)urts.(5) Where the same property 
has been attached by two Courts of different grades, a sale by the Court of 
lower grade is not less invalid because it was ignorant of the attachment by 
the Court of higher gi’ade, all the rulings of the Allahabad High Court being 
this way, though opposed to the rulings of Madras and Bombay.(6) The 
Calcutta High Court has recently hold that where the same property is under 
attachment by two Courts of different grades, a sale effected by the Court of a 
lower gi’ade is not a nullity,(7) The fact that prior to the attachment by tlie 
superior Court, proceedings subsequent to attachment had been taken by the 
inferior (^ourt, was held not to affect the operation of this 8ection.(8) Again, 
where a Subordinate Judge made an order for attachment before judgment, 
which became operative on a decree being subsequently obtained, after attach- 
ment, but the day before sale, by a Munsif, and thereupon the Subordinate 
Judge called for the Munsif’s record for the purpose of making a rateable dis- 
tribution, held the Munsif had no power to distribute the sale proceeds amongst 
the decree-holders in his Court ; but no question as to the validity of the sale 
was raised in the second clause. (9) 

In the N.W.P. the Court of a Munsif must for the purposes of this section 


(1) Muttukariippan v, Mutturainalinga, 7 
M. 47 (1883) ; Aghoro Nath v. Shania 
Sumlari, 5 A. 615 (1883); Badri Prasad r. 
Saran Lai, 4 A. 359 (1882). 

(2) Bykant Nath v. Rajendra, 12 (J. 333 

(1885). . 

(3) Dwarka Nath c. llankii Behari, 10 C. 

051 (1801). / 

(4) Pattd Naranji v. Haridas, 18 B. 458 
(1893); 'hirmuklal r. Kalyandas, 10 B. 127 
(1894). 

(6) Ham Narain w Mina Koery, 25 C. 40 


(1897) ; Gopi Chand Bothra v. Kasemunnessn 
34 C. 836 (1907). 

(6) Chiranji Lai v. Jawahir Mai, 26 A. 538 
(1904) ; foil. Har l*rasad v. Jagan Lai, 27 A. 
56 (1904) ; Durpati Bibi ?'. Ra'mrach Pal, 13 
A. 627 (1909). 

(7) Gopi Chand Bothra v. Kasemunnessa 
Khatun, 34 C, 836 ; s. c., 6 C. L. J. RIO ( 1 907). 

(8) Balkishen v. Narain J)aa, 18 A. 348 
(1896). 

(9) Bhagwau (handra v, (Iiandra Mala, 1 
a L. J. 97 (1902). 
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be regarded as of a liiglier grade than a Court of Small Cause8.(l) Wliere 
there is a conflict between a (flvil Court and a Revenue Court, this section 
docs not a])})ly, and whirflievcr Court first sells conveys a good iitle.(2) Sect. 
73 does not require the transfer of a decree to the Court where the 
process of realization is takirig place as a condition ])recedent to an application 
under tliis 8ection.(3) 

[s. 276 .] 64. Where an attachment has been made, any private 

Private alienation of delivery of the property attaclied 

property after attach- or of any intereM therein and any payment to 
ment to be void. judgment-debtor of any debt, dividend or 

other momes contrary to sveh aitachment^ shall be void as against 
all claims enforceable under the attaclnnent. 

Ex'phmtion- For the fnrposes of this section, claims enforce- 
able under an attachment indnde claims for the rateable distribn- 
tion of assets. 

Alienation after attachment. — ^Tliis section corresponds with sect. 
240 of Act VIII. of 1859, save that the words “ as against all dams cifufct ahle 
under the attachment” were added by sect. 276 of Act X. of 1B77, and that 
the wording of the eailier portion of that section which ran, “ When an 
attachniemi has been metde by actual seizure or by written order duly intimated and 
made Jcne)wn in manner aforesaid, any frivaie alienation of tJfc projgerty attached, 
whether by sale, gift, mortgage or otherwise,” has been replaced by the words 
(except those italicized) down to “ interest therein ” in this section. The words 
italicized and the Explanation are new. As to the latter, sec last paragreph, 
fost. 

“ Where an attachment has been made.” — The attachment must 
be effectual. (4) An attachment does not create any charge or interest upon 
property in favour of the attaching creditor as against otlier creditois ; (5) it 
only prevents alienation and does not confer title ; (6) but under a mortgage 
decree an attachment supplemented by an order for sale created a valid charge 
on the share of a Mitakshara co-parcener who died thereafter. (7) It has been 
held that this section includes an attachment before judgment in a suit whicb is 
subsequently decreed. (8) But in a recent case in tlie Bombay High Court 
where attachment before judgment had been obtained against a Mitakshara 
co-parcener and he died before execution, it was held that execution could not 

(6) Moti Lai v. Karrabuldin, 24 I. A. 170 ; 
25 0. 170 (P. a 1897); 1 V. W. N. 630; 
Pcanor-k v. Madan flopal, 6 C. W. N. 577 
(1902) ; KriBlmaKawmy v. Offi. Assignee, 26 
M. 673 (1003). 

(7) Siiraj Bmisi Porsad, 5 0. 148, 

p. 174 (P.O. 1870). 

(8) (Jann Singh r. .Tangi I^al, 24 C. 531 
(1890). 


(1) Ballu Ram v. Raghubar Dial, 16 A. 
11 (1893). 

(2) Raghiilmr Dayal ik Banke Lai, 22 A, 
182 (1900). 

(3) Har Bhagai v. Anandaram, 2 W. N. 
126 (1807). 

(4) Satya Oharan Mukorji v. Madlinb 
Olnmtler Karmokar, 9 C. W. N. 693 (1905). 

(5) Soobul Ohnnder v. Rnssiok 1^11, 15 0. 
202J1888). 
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be granted, since the other co-parcener’s right by survivorship defeated such 
attachment.(l) If no attachment were made but the property advertised for 
sale and the judgment-debtor incumbered the property, the decree-holder 
could sell the property subject to the incumbrances which were not collusive, (2) 
for a debtor may, although unsatisfied decrees are outstanding against him, 
jmor to attacliment, make an alienation for adequate consideration or give a 
preference to a particular creditor over others notwithstanding that it may 
defeat an anticipated execution.(3) When an order for attachment was made 
but was not execiuted and the property was sold in execution, an alienation 
after the order of attacliment was good as against the execution purchaser.(4) 
Failure to affix a copy of the notice in the Court House under sect. 268 (0. XXL 
r. 46), renders the attachment invalid as against a subsequent assignment. (5) 
So where the c>opy was not posted in the Court House or sent to or posted in the 
office of the (Collector, (6) or where the wrong property was described in the applica- 
tion and in the order for attachment, (7) or where the prohibitory notice was not 
issued and published, the attacliment was not such as was required by this 
section ; (8) but tlie question of the non-observance of the formalities of attach- 
ment c.annot be raised for the first time on appeal to the Privy Council.(9) The 
invalidation of a private transfer made pending an attachment of the properly 
transferred only results from a subsisting attachment. An attachment ceases 
to be operative Irmn the moment money is paid into Court, or at the latest from 
the time satisfaction is entered. (10) 

(( private Transfer,” — Tliese are alienations which, if permitted, would 
defeat claims legally enforc.eable under the attachment,(ll) and so far as they 
prejudice the execution-creditor tliey are void. (12) Tliey include a zar-i-fcshji 
lease and also an ordinary agidcultural lease, (13) and a sale after attachment 
to* the mortgagee under a mortgage executed before attachment (14) as also an 
assignment of a Hindu widow's life interest in the profits of immoveable pro- 
perty left her by her husband’s will ; (15) but the consent of a Mahomedan 
lieir to a bequest by a Mahomedan of more than one-third of his estate is not 
an alienation under this section, (16) nor the vesting of an insolvent's estate in 


(J) Subra Mangesli Chanda varkar 
Maliadtjvl kom. Manjibhatta, 38 B. 10.5 
(1913); diat. Suraj Bunsi Sheo Persad, 
and citing Moti Lai v. Kan*almldin, 
2.5 C. 179 (1807), 

(2) Sahoo (hund Gi'otiim Singh, 2 N. W. 
P. H. C. R. 200 (1807). 

(3) Stephenson r. Baumgartner, 3 Agra, 
104 (1808). 

(4) Rameswar v. Raintami, 4 H. L. R. A. J. 

24 (1809). 1 

(♦5) Satya (liaran « Madhnb (Imnder, 9 
C. W. N. 093 (1905)/ 

(0) Nur AbmacfiJ. Altaf Ali, 2 A. .58 (1878). 

(7) CJuniani v. Hard war, 3 A. 098 (1881). 

(8) Dwarkanatb v. Ram Chnnder, 13 W. R. 
130 (1870). 


(9) Ramkrishna v. Surfunnissa, 0 C. 129 
(1880 P. C.). 

(10) Knnhi Moos.sa v. Makki, 23 M. 478, 
482 (1899) ; Vibhndhapuya v. Sutbaswami, 
28 M. 380 (1905). 

(11 ) Abdul Rashid Cappo Jjal, 20 A. 421 
(1898). 

(12) Dinobundhn .Togmaya, 29 T, A. 9 
(1901) ; 29 C. 154 ; 0 0. W. N. 209. 

(13) Dcbi Prasad v. Baldeo, 18 A. 123 
(189,5). 

(14) Annavnndavan r. Tyasawmy, 0 M. H. 
C. 05 (1871). 

(15) Natha Kon’a ?». Dhunbaiji, 23 B. 1 
(1898). 

(10) Hanlatram Abdul Kayum, 20 B. 497 
(1902). 
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the Official Assignee under a vesting order, (1) nor the renewal of a mortgage, 
originally made before attachment, which does not enhance the charge, (2) nor 
the execution of a conveyance directed by a decree made after attachment in 
terms of an award of arbitrators made before attachment, (3) nor an alienation 
made in compliance with the conditions of 0. XXL r. 83.(4) The law in the 
Mofussil as to alienations by dcbtois is the lex rei siicB.(6) Even a mortgage 
after a grant of a certificate under 0. XXL r. 83, will not affect the judgment- 
creditor’s lien under this section unless it be in strict conformity with the pro- 
visions of 0, XXL r. 83.(6) A mortgage to pay off an incumbrancer prior to 
the attaching creditor, whose rights are not prejudiced thereby, is not -one within 
this section.(7) 

Contrary to such attachment.”— The former words were “ during 
the continuance of the attachment.” A lease prior to the attachment 
is good ; (8) so is a horn fide sale even when the purchaser knew that the decree- 
holder was seeking to attach the property,(9) and notwithstanding that 
it may defeat the anticipated execution. (10) Prior to attachment a debtor 
may give priority to one creditor over another, notwithstanding judg- 
ment has been obtained against liim.(ll) A conveyance executed by the 
judgment-debtor after one attachment has been permanently struck off and 
before a new attachment is issued is valid; (12) but the striking off of execution 
proceedings does not necessarily withdraw an attachment «(> as io make an 
alienation valid ; (13) though where the first execution proceeding was stayed 
by mutual agi’cement and a subsequent attachment was considered necessary 
and was made, a mortgage executed prior to the second attachment was 
valid ; (14) but if a subsequent attachment were superfluous it does not 
neutralize the attachment already subBisting.(15) Where after the property 
was by an order released from attachment, a mortgage is valid though on 
appeal from the order an ordec for partial attachment was made by consent ; (16) 
but it is doubtful whether a conveyance executed dming the continuance 
of an attachment becomes valid or ceases to be void as against the judg- 


(1) Sarkies 7^ Uunelho, 1 N, W. P. H. (J. R. 
99 (1869) ; Sadayappa p. Ponnania, 8 M. .'>.'>4 
(1885). 

(2) Maliadcvappa v. Srinivasa, 4 M. 417 
(1881) ; see also Dinobnndhu v. Jogmaya, 29 
J. A. 9 (1901) ; 20 C. 154 ; 6 0. W. N. 209. 

(3) Qurban v. Ashraf, 4 A. 219 (1882). 

(4) Shivlingappa v. ClianbaHapi>a, 30 B. 
337 (1906); 8Bom. L. R. 16. 

(6) Gopee Ghunder v. Ham Kumul, W. R. 
1804, 179. 

(6) Gnrusatni v. Venkatsami, 14 M. 277 
(1890). 

(7) Abdul Rashid v, (iappo T^al, 20 A. 421 
(1898). 

(8) Fegredo v. Mahomed Mudessur, 15 W. 
R. 76 (1871). 

(9) Ram Barun v. .Tankee Sahoo, 22 W. R. 
473 (1874) ; Rajan Harji v. Ardeshir, 4 B. 70 


(1879). 

(10) SU^phensoii Baumgartner, 3 Agra 
104 (1868). 

(11) Doorga Towaree v. Naipal, 2 N. W. P. 
H. C. R. 224 (1870). 

(12) Puddomonee tJ. RoyMuthoora, 20 W. 
R. 133 (1873) ; 12 B. L. R. 411 ; Indurjeot 
Luchmon, 24 W. R. 56 (1875).,. 

(13) .Tugobmidhoo v. Bhugwan, 17 W. R. 
15 (1871) ; Soondur ?>. Biliooria, 24 W. R. 36 
(1875). 

(14) Matonginy v. 0h5wdhry, 25 W. R.'513 

(1870); Zaibunnissa Jairam, 1 A. 016 
(1878) ; Gungagotti v. Lam Sunder, 8 0. L. R. 
157 (1881). \s 

(15) Mookhesiir ?». Ramfit.ul, 5 N. W. P. H. 
0. R. 70 (1873). 

(16) Kishory Mohun v. Mahomed Mujaffer, 
18 0. 188(1890). 
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ment-creditor, and those claiming under him, by reason of the attachment 
being subsequently struck ofE,(l) but this has been so held.(2) If the decree 
in execution of which the attachment was made be set aside the attachment 
is invalid and an alienation during its continuance is vabd ; (3) but on the 
other hand where an attachment was released and thereupon the judgment- 
# debtor mortgaged the property and thereafter the order releasing the attach- 
ment was set aside, the mortgage was invalid.(4) Where, however, the 
judgment-debtor sold a part of the attached property and partly paid the 
attaching creditor, who withdrew the attachment, the sale was valid ; (5) 
similarly where a moi'tgage was executed to pay off an attachment, the decree 
being satisfied before the mortgage was executed, but the attachment with- 
drawn after the mortgage.(6) Under the Code of 1859 it was held an 
alienation made pending attachment was not made valid by the subsequent 
removal of the attachment.(7) A sale in pursuance of an attachment being 
set aside docs not displace the attachment ; (8) nor does the death of the judgment- 
debtor ; (9) even though he be a Mitakshara co-parcener and his interest 
in the property attached passed to the surviving co-parcenefs.(lO) But it 
has been rccenlly held that when the attachment is merely one before judgment 
it will be displaced by the death of a Mitakshara co-parcc*ner.(ll) An attachment 
nine years old in execution of a decree twelve years old in the absence of other 
information must be assumed to have been removed.(12) A purchase in execution 
under a decree by a landlord under the Rent Recovery Act of property previously 
attached is subject to such attachment ; (13) so also where the Collector attached 
ixudor tht*, Madi-as Abkari Act I. of 1886, a subsequent attachment and sale under 
a civil decree was subject to the Collector’s attachment.(14) A mortgagee whose 
mortgage was prior to the attachment privately purchased, subsequently to 
atjjachment, and whose purchase was void as against an auction purchaser, 
could fall back on his mortgage. (15) 

“ All claims enforceable under the attachment.”- An alienation is 
void only to the extent of all (-laims enforceable under the atta(‘hment,(16) 


(J) Puddomoueo v. Hoy Muthoora, 20 W. 
11. 133 (1873) ; 12 B. L. R. 411. 

(2) Gobind Singh v. Zaliin Singh, 0 A. 33 
(1883) ; Kunhi v. Makki, 23* M. 478 (1899). 

(3) .Tuggut Narain v. Toolseo, 10 W. K. 99 
(J808); ] B. L. R., A. J. 71. 

(4) Bonomali v. Prosunno, 23 C. 829 (1890), 
AU Ahmad v. Bhansi Uhar, 31 A. 367 (1909), 

(.'i) Prannath v. Shnmboo, 7 W. R. 430 
(1867). 

(6) Buldeo V. Kanaka, 1 N. W. P. H. C. R. 

25 (1869). 1 

(7) Ram Churn ?\^hubl)oo, 14 W. R. 25 
(1870) ; Mahatab^JT Surno Moyce, 15 W. R. 
222 (1871); 12 B. L. R. 414 note. 

(8) GoHRain Munraj v. J)een I)yal, 20 W. R. 
20 (1873). 


(9) Shoo Prasad v. Hira Lai, 12 A. 440 
(1889). 

(10) Beni Perahad v. Parbati, 20 C. 895 
(1892). 

(11) Subra Mangosh Chandavarkar o. 
Mahadevi korn. Manjihliatt.a, 38 B. 105 
(1913). 

(12) GoonjosHiir v, Lnohmeo, 20 W. R. 418 
(1873). 

(13) Subramanya r. Rajaram, 8 M. 573 
(1885). 

(14) Sarangapani v. Scorotary of State, 16 
M. 479 (1893). 

(16) Gopal Sahoo v. Gunga Perahad, 8 (’. 
.530 (1882). 

(16) Shivlingappa v. Olianbasappa, 30 B. 
337 (1905) ; 8 Bom. L. R. 16. 
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that is, only aj^aiiisi- the execution creditor and peisons claiming under him ; (1) 
and only so far as may he necessary to secure tlie exe(ution of the 
decree ; (2) and not as against all persons who at any future tinn-, may possibly 
obtain executions. (3) So wliere the sale was lield at the instance of the 
second attaching creditor and the judgment-creditor had incumbered the 
property after the fii'st attachment, but before the second, the sale was subject 
to the incumbrance, even though the first attaching creditor was paid out of 
the sale proceeds.(4) Where the private alienation in no way interferes with 
the rights secured by his decree to the attaching creditor it is not void ; (5) 
and if the decree were paid ofi the attachment ceased and the rights acquired 
pending that attachment became valid ; (6) and this would be so although 
the attachment were not formally withdrawn ; (7) and even if the attachment 
were wrongly continued to secure payment of subsequent instalments under 
the decree not then payable, tbc instalment in respect of which the attachment 
was made iiaving been paid off. (7) 

“All claims” means all legal claims.(8) “All claims enforceable under 
the attachment '' is not synonymous with “ the claim of the attaching creditor ” 
as used in the interpretation of sect. 240 of Act VIII. of 1859,(9) but means 
all claims enforceable under attachments which have actually been made and 
are perfcotcd.(lO) This section is for the benefit of the attaching creditor and 
of those claiming under or through him, and not for the benefit of ])uisnc attach- 
jj]g creditors whose attaoliments are laid on later than the private alienation. (11) 
The Allahabad JUigh Court held that orders under sect. 295 (now 73) 
did not amount to such attachments.(lO) The Bombay High CVart held 
that claims under sect. 73 are claims enforceable under tlic attachment, 
and an assignment of monies subsequently realized in execution, pending 
attachment, is void as against persons coming in subsequently and claiming 
distribution under sect. 73.(12) This question has been set at rest by the Explana- 
tion to this clause. (13) It was, liowever, held that if the “ monies realized ” 
are the proceeds of a private alienation brouglit into Court, in payment of the 
existing attachment on the property alienated, the alienation is good as against 
creditors claiming distribution under the former section con'esponding to sect. 73 
after the date of the alienation. (14) See now notes to that section. The attach- 
ment must, however, be a subsisting one ; if it is removed the alienation made 


(1) Puddomoneo 77. Roy Mutljoora, 20 W. 
R. 133(1873); 12 B. L. R. 411. 

(2) Dinendranatli v. Ramkuinar, 7 C. 107, 
p. 118 (1881) ; 10 C. L. R. 281 ; 8 I. A. O.'S. 

(3) Ammd Lall 77 . .Jullodhur, 17 W. R. .313 
(1872); IOB.L.R.134; 14 Mooro I. A. 643 ; 
Bal Mokund 77. Ramhit, 13 W. R. 134 (1869). 

(4) Guru Prosad v. Binda Bibi, !» B. L. R. 
180 (1872). 

(6) Abdul Rashid v. Gappo Lai, 20 A. 421 
(1898). 

(6) Ujuosh Chunder v. Raj Bullubh, 8 C. 
278(1882); 10 C. L. R. 204 ; Khushalnhand 
V, Nandram, 35 B. 616 (1911). 

(7) Ranidhun 77 . Koylash, 12 W. R. 457 


(1869) ; 4 B. L. R., A. J. 20. 

(8) Abdool Rashid v. Gappo Lai, 20 A. 421 
(1898). 

(9) Sorabji 77. Govind RawLji, 16 B. 91, 
p. 106(1891). 

(10) Ganga Din v. Khushali, 7 A. 702 
(ISS.'S). 

(11) Babaji v. Gajanan, 11 B. K. 0. 169 
(1874). 

(12) 8orabji tf. Govind Raraji, 16 B. 91 

(1891). V 

(13) Vcloliand v. Mussori, 14 Bom. L. R. 
633 (1912). 

(14) Vibredhapriya v. Yusuf Sahib, 28 M, 
380 (1906); 16 M. L. J. 202. 
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during its pendency is valid against a subsequent attaching creditor, wIiO, 
if tlie attacliment had continued and the money were realized, might have claimed 
distribution under sect. 295 (now 73).(1) Where there has been an attachment, 
followed first by a private alienation and then by petitions for rateable distribu- 
tion by other creditors, and the attachment is then removed, the subsequent 
claims to rateable distribution go with it; because they are merely claims 
enforceable under the attachment if it results in the realization of assets which 
the Coui't can distribute. (2) The Bombay High Court held under the Code of 
1882, that, notwithstanding sect. 276 (sect. 64 of the present Act), a private 
alienation becomes absolute even against all claims enforceable under the attach- 
ment on compliance with the conditions of sect. 305 (r. 83, 0. XXI.), which is 
an enabling section and qualifies the prohibition contained in sect. 276.(3) 

A purchaser in execution acquires the right, title, and interest of the 
judgment-debtor freed from all alienations and incumbrances affected by him 
after the attachment ; (4) but if he bought the attached property privately he 
would get no better title than the vendor had.(4) Such a private sale would 
not hf)wever, bo bad as being made pending attachment if it were accepted 
by the decree-holder in satisfaction of his decree and thereafter sanctioned by 
the Court.(5) There is no inconsistency between this Explanation and 0. XXT. 
r. 48 cl. (2).(6) 

Explanation. — See last note. 


65. Where mmoveaUe jyroperty is sold in execution of a 

• Purchaser’s title hecomc absolute^ the 

property shall he deemed to have vested in the 
pimhaser from the time when the property is sold ami not frmn 
the time when the sale hccomes absolute. 


Purchaser’s title. — The Code of 1859 (sect. 259) provided for the grant 
of a certificate on a sale becoming absolute (that is confirmed) to the purchaser 
to the effect that he had purchased the right, title, and interest (7) of the defen- 
dant in the property sold “ md such certijicMc sJia.ll he tal:en amd deemed to he a 
valid transfer of such right, title, and interest” It did not ])rovide for the date 
of the certificate. Sect. 316 of the Code of 1877 (Act X.) as published ran : 
‘‘ when a sale of hmnoveahle j)^oj)erty has hecome absolute in a manner aforesaid the 
Court shall grant a certificate staling the name of the fersoyi, who at the time of 
sale, is dechired to he the ^purchaser and the date of such sale” There the section 


(1) Kunhi V. Makki, 23 M. 478 (1899). 

(2) Jetha BliimaV Co. v. Lady .Tankai, 
14 Boin. L. R. (19li ; 37 B. 138. 

(3) Shivliiiga]i^Tii v. Chanbasappa, 39 B. 
337(1905); 8Bom.L. R. 16. 

(4) llinendranat.il v. Rainkunmr, 7 C. 107 
(1880 P. a .) ; 10 C. L. R. 281 ; 8 I. A. 05; 


Canesli v. Piirshottam, 33 B. 811, 316 (1908). 

(5) Annavnnadavan v. Tyasawmy, 6 
M. H. C. 65(1871). 

(G) Vclcband v. Miisson, 14 Bom. L. R 
033 (1912). 

(7) See as to this Balvant v. ITiraohand, 27 
B. 334, at p. 3.39 (1903). 
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ended. Sect. 49 of Act XII. of 1879, amending the Code of 1877, substituted 
for sect. 316 of that Code another section which was in the same terms as sect. 
316 of tlie Code of 1882. Under that Code a certificate was to bo granted on the 
sale becoming absolute (that is under sect. 314 confirmed) stating the property 
sold and the name of the purchaser. It then provided “ such certificate shall 
hear the date of the confirmation of the salcy and so far as regards the parties to the 
suit and persons claiming through or under them the title to the property sold shall 
vest in the purchaser from the date of such certificate and not before’^ All these 
Codes agreed in this, that confirmation was necessary to make a sale absolute, 
and that when a sale became thus absolute a certificate was to be granted to 
the purchaser. 

Questions of difficulty formerly arose as to the following points, viz., 
whether it was the sale or certificate which conferred title ; the date whiur 
sucli title vested and the necessity for the production of a certificate as evidence 
of such title. It is not easy to reconcile all the decisions on the points mentioned. 

Under the Code of 1859 it was sometimes thought,(l) upon a construction 
of the concluding words of sect. 259 of that Code, that it was the sale-certificate 
which transferred the title. The Privy Council, however, pointed out that that 
section did no more than create statutory evidence of transfer in place of the 
old mode of transfer by Bill of salo,(2) and the Code of 1877 omitted the words 
which afforded tlie ground for tlie contention tliat it was the certificate which 
created the interest.(3) The title became complete upon payment and con- 
firmation . (4) It was in reality in both cases the sale itseH, perfected by payment 
of the purchase-money and the order of confirmation, which passed tlie title, (5) 
and in many cases it was held that before the grant of the certificate the pur- 
chaser had an interest which was sometimes descril)ed as equitable or inchoate, (6) 


(1) Sriiiiviwa Sasl-ri v. Seshayangar, 3 M. 
37 (1881) fref. to in V(>lam v, Kumara Sami, 
1 ] M. 29(5 (1887) at p. 298 1 ; Padu Malhari v. 
RakUiniil, 10 B. H. ( H. 435 ( 1 873), at p. 439. 
It i.s tliis view wliieh in tb(? ground of tho 
reasoning in Harkisandas Narandas v. Bai 
Ichha, 4 B. 1,55 (1879), whore it was hold that 
tho plaintiif had no right of action because he 
had no (jortificste. His right of action was 
based on tho sale, though it might, in ono 
view, bo that his suit might fail by reason of 
want of tho necessary evidence of thakright ; 
though this might properly be supplied after 
suit brought, if tho certificate was not part 
of tho cause of action hut mere evidence of it. 
And see Khushal Panaehand v. Bhimabai, 12 
B. at p. 593 (1886). 

(2) Mt. Buhuns Kower v. Lalla Bahooroo 
Ull, 14 M. I. A. 49G (1872), at p. 523. 

(3) Srinivasa Sastri v. Soshayyangar, 3 M. 
37, at p. 41 (1881) ; Prokash Chunder Das v. 
Taratthand Dass, 9 P. 82, 87 (1882). 

(4) Nayar Timapa v. Bhaskar Parmaya, 10 


B. 444 (1886) [a sale tieforc the amending 
Act of 1879]. 

(5) Doorga Narain Sen v. Haney Madhul) 
Mozoomdar, 7 C. 199, 207 (1881) [“Wo do 
not think that these words contemplate that 
nothing would pass to a purchasi^r unless a 
certificate was issued ; tho order approving 
tho sale would pass title ; certificate is merely 
cvidonco that property so passed ”] ; Tara 
Prasad Myteo v. Nund Kishoro Giri, 9 0. 
842 (1883) ; Velan v. Kumarasami, 1 1 M. 296, 
300 (1887) ; .lagan Nath v. Bamoo, 5 A. 305 
(1883) •\ B. 

(6) Khushal Panaehand v, Bhimabai, 12 B. 

.589, 594 (1886) ; Shivraiji Narayan v. Ravji 
Sakharam, 7 B. 254, 256 (1882); Nayar 
Timapa v, Bhaskar Parmaya, 10 B. 444 
(1886) ; Yeshvant lijibarav Govind 
Shankar, 10 B. 463 Ghintamanrav 

Natu V. Yethabai, 11 B. 588 (1887); 
Nanjundepa v. Hemapa, 9 B. 10 (1884) ; 
Krishaj) Ravji r, Ganesh Bapiiji, 6 B, 139 
(1881). 
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and on confirmation the title related back to, and the property vcated at, the 
date of 8ale.(]) 

AsBuming, however, that the certificate was only evidence of and was not 
necessary to pass title, the question arose under the Code of 1859, or at a 
period when the influence of the practice of that Code had force, whether it 
was the only evidence and whether a party whose title by purchase was con- 
firmed could uphold it without the production of a sale-certificate. The case- 
law was conflicting. It was held by the Bombay High Court that for suits 
on a legal title, as in ejectment against a stranger, a certificate was necessary, (2) 
blit not in vsuits of an equitable character.(3) It was also held that where 
the sale was admitted (4) or the question arose between judgment-debtor and 
])urcha8er (5) or persons bound by the dccree,(6) and apparently in other cases (7) 
a certificate was not necessary. A lax practice existed under the Code of 1859, 
under which possession was often given before issue of the sale certificate. 
Under the Code of 1877, and subsequently, an order for delivery of possession 
only issued after the grant of a certificate, (8) and with greater regularity of 
]n-actice in this respect, the importance of the question discussed appears to have 
gradually diminished. 

TJie Code of 1877 was amended in 1879, and the certificate was required 
to bear the date of confii'mation and “ so far as regards the '}jarlies to the suit, 
ami persons claiming through or under ihein” the title to the property vested in 
the purchaser from the date of the certificate, that is the dale of confirmation, 
and not the date of sale. (9) This provision also gave rise to considei’able 
dHIicul1^% a question naturally arising as to the state of th(‘. title between the 
date of sale and the date of confii'raation, which might be and often was a 
considerable period, (10) It was, therefore, held that when sect. 310 of the last 
Code referred to the title to the property sold, it meant the full ])crfected title, 
which did not vest in the purcdiaser till confirmation. But this was not incon- 
sistent with an equitable interest arising from the sale. After sale and before 


(1) Bhyt’ub Ohuiithu* Buiidopadhyu v. 
Smidamini ])aW, 2 C. 14J, 146 (1876) F. B. ; 
Cliatraput Singli v. (Iriiidra (thunder Roy, 
(> C, 3S9, 391, 392 (1880) [title held to accrue 
from date, of sale]. 

(2) KUushal Panachand v. Bhimabai, 12 B. 
689 (1886), a^,p 593. 

(3) Id. ; Krishna] i Ravji v. Ganesh Bapuji, 
6 B. 139, 142 (1881). 

(4) Sadagopa v. Jamuna Bhai, 6 M. 64, 60 
( 1 882) ; Tara Prasad Mytee v. Nund Kishore 
Girl, 9 C. 842, 843 (1^83) ; Nayar Timapa r. 
Bhaskar Parmaya, 1()|B. 444 (1886) ; Doorga 
Narain Sen v. BaneyvAadhub Mozoomdar, 7 
C. 199, at p. 207#^wl) ; Velan v. Kumara- 
sami. 11 M. 296, at p. 300 (1887). 

(6) Benodc M Ghoso v. Tamizuddin, 7 
C. L. R. 115, 116 (1880); Khuahal Pana- 


chaiul V. Bhimabai, 12 B. 689, 591 (1886). 

(6) Shivram Narayan v. Ravji Sakharaui, 
7 B. 264 (1882). 

(7) Jagaii Nath v. Baklco, 6 A. 306 (1883), 
ref. to in Vclan r. Kumarasami, 1 1 M. 296 
(1887), where it was held that aHsuming a 
certificate should be registered, the plaintiff 
was not bound to roly on tho cci-tificato 
to prove his titlo. In this case the sale was 
denied. 

(8) Basapa v, Marya, 3 B. 433 (1879) ; 
Khushal Panachand v. Bhimabai, 12 B., at 
p. 694 (1886). 

(9) Prem Chand Pal i’. Purnima Dassee, 16 
C. 546, 661, 652 (1882) ; Shiam Lai v. Natho 
Lai, 33 A. 63 (1910). 

(10) Sec Adhur Chundcr Bancrjec c. 
Aghorc Nath Aroo, 2 C. W. N. 689, 590 (1898). 
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coiiRvmation, tli<^ purchaser had an inchoate title contingent on subsequent 
contirmation.(l) 

From the date of sale the purchaser had a good equitable or inchoate 
title to tlie property sold, and when the certificate was actually gi'anted it 
made the title absolute and made that title relate back to the date of the sale. (2) 
Further, the provision of the section was not general and did not apply to third 
])arties.(3) The certificate was as before, only evidence. The Court in granting 
it had not to determine what property was to pass by the sale, but merely to 
record an aheady accomplished fact, and to state what had been sold. Of this 
the certificate was evidence, but it was not conclusive. (4) 

The amended sect. 316 (0. XXI. r. 94 of the present Code) does not deal 
with tliis point, but the present section does. According to 0. XXII . r. 92, 
a sale becomes absolute after the expiry of the period for an ap[)lication for 
setting it aside or if sucli application is made when it is disallowed and upon 
confirmation. And under this .section when the sale has become absolute the 
property is deemed to have vested in the purchaser from the date of sale and 
7wl from the time when the sale Incomes absolute. 

Though, therefore, the certificate bears date the day when the sale became 
absolute, the title in such case is deemed to have accrued before then, viz., when 
the sale took place. Whore a mortgagee obtained a decree and had the mortgaged 
property, which was part of a revenue paying estate, sold in execution, and pui- 
chasod it himself, but the sale was not confirmed till a month later, during which 
time the revenue fell in arrears and tlie whole of the estate was sold for arrears 
of revenue, it was held that he became owner of the mortgaged propci'ry from 


(1) Dagdu Panchanising Gangaram, 18 
B. 375 (1892) ; appd. in Chiddo v. Pcari Lai, 
19 A. 1 88 (1896) ; Banke Lai v. Jagat Narain, 
22 A. 108, 174 (1900) ; sec Prangour Mozoom- 
dar V. Heinanta Kumari Dobya, 12 C. 597, 
(iOl (1886). 

(2) Adliur Chundcr Banerjec v. Aghnie 
Nath Aioo, 2 0. W. N. 589, 590 (1898). 

(3) Id.; Dagdu i’. Panehamsing Gangaram, 
17 B. 375 (1892) ; and soo Hasan Ali v. 
Mian Jan, 33 A. 63 (1910). Contra Preni 
Chand Pal v. Puruima Dasi, 15 C. 546, 551, 
552 (1882). 

(4) Balvant v, Hira Chand, 27 B. 334, 339 
(1903); Rama Chandra Joshi v. Hazi 
Hussien, 16 M. 207 (1892) ; nor exclusive, 
for in order to determine what was sold, tho 
whole execution-proceedings might be looked 
at ; Rai Babu Mahabir Pershad v. Rai 
Markunda Sahai, 17 I. A. 11, at p. 14 (1889) ; 
and soo Baluji Dass v. Nimaye Ghunder 
Sircar, 17 W. R. 511 (1872); Ml. Malcebun 
V, Mt. Radecha, 25 W. R. 401 (1876) ; Ram 


Gopal Bariek r. Sheo Pershad Shear, J2 
W. R. 483 (1809) ; General Manager Raj 
Darbungah v. Coomar Ramaput Singh, 17 
W. R. 459 (1872) ; Manson ?>. Golam Kebria, 
15 W. R. 490 (1871). in some early cases 
the Court refused to go behind tho sale- 
eertilieate ; Lalla Bissessar Dyal v. Doolar 
Chand, 22 W. R. 181 (1874) ; Shaikh Kulee- 
mooddeon r. Ashruf Ali Khan, 19 W. R. 276 
(1873) ; Mookhya Huruckraj v. Ram Lall 
Goraastha, 14 W. R. 435 (1870). Though in 
Baroda Kanta Bose v, Ghunder Kanta Chose, 
29 G. 682, 686 (1902), the salc-^rtifieato was 
still spoken of as conferring title. In a 
recent case, Barhamdeo v. Ram Naiain, 19 
C. L. J. 183 (1913), it was held that while 
evidence could not be piven to contradict a 
sale-certificate grantem^in 1907, evidence is 
admissible to explain ambiguous terms in it, 
and tho Court may thenastormine tho ques- 
tion with reference to tho whole proceeding. 
See also Abdul Aziz Khan v. Appayasami 
Naicker, PC., 31 1. A. 1 (1903). 
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the date of his purchase and was responsible for the revenue payable on it.(l) 
In a recent case it has been held that a Court has an inherent jurisdictioii to 
amend a certificate in which the property sold was wrongly described. (2) 

The amended 0. XXL r. 91 (corresponding with sect. 316 of the last Code), 
omits the last paragraph of sect. 316 of that Code. (3) Under the present Code 
(r. 92), a sale becomes absolute on confirination.(4:t The sale is not complete 
until such order is made, and it is only after such order that a sale-certificate 
should issue. The result, therefore, is that though if a decree is reversed after 
issue of certificate (and, tliercfore, after confirmation), the title of the purchaser 
is not affected by the reversal of tlie decree ; if, however, the decree is reversed, 
and therefore ceases to be a subsisting decree before the sale is complete, that 
is before confirmation and issue of ceitificate, tlie executing Court has no juris- 
diction to proceed further in execution by the confirmation of a sale and issue 
of a certificate held under a decree no longer in force. (5) In short, the Court 
cannot proceed to complete execution of a decree which has itself ceased to 
exist. When a decree is set aside all processes in execution are avoided to the 
extent to whicli it has been set aside. If no sale has taken place the attachment, 
if any, goes. If there has been a sale and the decree is set aside before it has 
become absolute, it would seem that the sale also must fall. It has been recently 
held that the title of an auction-purchaser at a sale held in execution of a decree 
did not become absolute if the decree under which the sale took place is reversed 
at any time before a certificate of sale is granted to the purchaser. (6) If, however, 
the sale has become absolute, then the pux chaser is entitled to a ceitilicatc, 
Uiid unless the purchaser is himself the decree-holder (in wliich case he 
is bound by the ultimate result of the litigation), the sale is not avoided 
by the reversal of the decree. For the setting aside of a decre(5 does 
no,t avoid a sale made to a bond fide purchaser for value unless such purchaser 
is the decree-holder himself. 

The section merely deals with the date of the vesting of the title. But 
the question of defect of title and what passes by a sale may be here conveniently 
alluded to. There is no implied warranty at an execution-sale that the title 
is good. All that is guaranteed is that the purchaser shall have the right and 
interest, whatever they may be, of the judgment-debtor ; in other words, 
that the judgment-debtor shall not recover back the lands. (7) And a purchaser 


(J) Miisst Bhawani v. Mathura Prasad, 
K) (J. W. N. 985 (P. C. 1912) ; and seo Shiam 
Lai V. Nathu JLial, 33 A. 03 (1910) ; Hasan 
Ah r. Mian Jan, 33 A. 45 (1910). 

(2) Nasiruddin v. Sayudur llahnian, 19 
O.L.J. 209 (1913). 

(3) ^‘‘Provided lhai<Pie decree under which 
the sale took 'place icaAstill svbsistiug at that 
dalcP As to the me Jiing of “ subsisting,” 
bee Mahomed Hussain v. Kokil Singh, 7 C. 
91, 95 (1881) ; Saroda Churn Chuckerbutty 
v. Mahomed Isuf Meah, 11 C. 370 (1885). 

(4) Seo notes to that order. 


(5) Basappa bin Malappa a. Hundaya bin 
Sliivhugaya, 2 B. 510 (1878), Mul Cliand v. 
Mukta Pi'asad, 10 A. 83 (1887) ; Hoyamoyo 
Hasi V. Sarat Chunder Mojumdar, 25 C. 175 
(1897) ; Adurmonec Hassce v. Kaminco 
Soouduree, 3 W. R. Act X. 145 (1805). 

(0) Ram Sukh v. Ram Sahai, 29 A. 591 
(1907). 

(7) Horab Ali Klian v. Khoosul Chand, 5 
1. A. 116 ; s. c., 3 C. 800 (1878) [dist. between 
case whore Sheriff acts within jurisdiction, 
and ultra vires] ; Sowdamini Ohowdhrani v. 
Krishna Kislior Poddar, 4 B. L. R. F. B. 11, 
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under the decree gets a good title against all persons whom the suit binds.(l) 
The quantity and nature of right and interest existing in the debtor 
at the time of attachment and advertisement for sale, alone pass by the 
sale. (2) But in mortgage-suits the right, title, and interest, both of mort- 
gagor and the mortgagee, is passed : the right of the mortgagor as it stood when 
lie made the mortgage, and not merely as it stood at the time of the Court-sale. (3) 
An auction-purchaser is bound to satisfy himself of the value, quantity, and title 
of the thing sold, just as much as if he were purchasing the same under private 
contra(;t.(4) Where the sale is not vitiated by fraud, the only extent 
to which the purchaser can claim relief is that indicated by sect. 315 
(now r. 93, fost).(b) In the case of Registrar’s sales in the High Court, 
(jompensation is also allowable for errors and misstatements as to particulars 
or description of the property. (6) 

Ordinarily the purchaser buys merely the right, title, and interest of the 
judgment-debtor with all its defect8.(7) This was expressly stated in the 
certificate under the Code of 1859 and is, in fact, ordinarily the case now, though 
what could have been and what was sold is a mixed question of law and fact 
to be determined on the whole of the proceedings and the facts of the particular 
case. (8) As stated ordinarily, the personal right, title, and interest of the debtor 
]>asscs. In certain cases the estate passes : as in the case of a Hindu widow 
where the proceeding, though nominally against the heiress, is really against 
her as representing the estate ; (9) or in those c-ases under the rent-law wliere a 
sale, passes not merely the right, title, and interest of the tenant but th(i tenure 
itself. (10) Leaving out of consideration this latter case, which is subject to 
certain st-atutory rules, the ])urchaser simply gets what the debtor, whctlu'r 


Dh 15 (I8()0) ; iSundara Gopalan v. Venkata 
Varada Ayyaiigar, 17 M. 228 (1893); Hira 
bill Karim-un-nissa, 2 A. 780, 783 (1880) ; 
Ham Narain 8ingh v. Mahtab Bibi, 2 A. 828, 
829 (1880) ; Krishiiapa v. Panehapa, 0 B. H. 
0. 11. 2.58 (1809) ; Dhoiidu v. llaniji, 4 B. H. 
C. li., A. C. J. 114 (1807) [as iu fraud, how- 
ever, 8CC at p. IIOJ ; as to express warranty, 
sec Mahomed Phaki v. Navroji Balabhai,10 B. 
214 (1885) ; as to decree-holder knowing of 
charge selling without mention of it, see 
Douglas v. Collector of Benares, 6 M. 1. A. 
271 (1857). 

(1) Umes Chundor Sircar v. Zahur Fatima, 
18 C. 164, 178 (1890). 

(2) Ram Onoogroho Singh v. Mt. Mon- 
torun, 0 W. R. 223 (1866) ; Sundara Gopalan 
V, Venkata Varada, 17 M. 228, 230 (1893); 
Soojant Ali Khan v. Khoosal Chand, 5 S. D., 
N. W. 501 (1864). 

(3) Shaik Abdulla v. Haji Abdulla, 5 B, 8 
(1880). 

(4) Jummal Ali v. Tcrbhce Lall Dass, 12 


W. R. 41 (1809) ; Sheikh Mahomed Basirulla 
Sheikh Abdulla, 4 B. L. K App. 35 (1870). 

(5) Sundara Gopalan v, Venkata Varada 
Ayyangar, 17 M. 228 (1893). 

(0) Ram Narain v. Dwarka Nath Kliottry, 
4 (\ W. N. 13 (1899) ; Kishori Mohan Rai v. 
Kali Charan Ghosh, 1 C. W. N. JOO 
(1890). 

(7) Dorab Ally v. Abdul Azocz, 5 I. A. 

125; 8. c., 3 C. 800 (1878); Dcendyal v. 
Jugdeep Narain, 3 C. 198 ; 4 I. A. 247 
(1877) ; Ram Tuhul Singh, v. Bissesswar 
Lall Sahoo, 2 I. A. 131 (1875); Ali Saheb 
V. Kaji Ahmed, 16 B. 197 (1891); Sundara 
Gopalan v. Venkata Varadti Ayyangar, 17 
M. 228 (1893). • 

(8) Barhamdoo v. Pam Narain, 19 C. L. 

J. 182(1913). / 

(9) See Mayne’s Hi)|du Law, 7th ccL, s. 642. 

(10) Doolar Chand ^Lalla Ghabeel, 61. A. 
47 (1878) ; Niladri v. Bichitranand, 37 C. 823 
(1910). 
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personally or representatively, had, (1) subject to the same bars, such as limita- 
tion, (2) and to all equities, (3) liens, mortgages and leases ; (4) paini rent ; (5) 
revenue and cesses. (6) His liability may be affected by estoppel. So if a 
person sells property covered by a mortgage, but, suppressing that fact, obtains 
the value of the property unemuxmbered, he may be estopped from saying that 
the purchaser took it subject to the lien.(7) 

Though the possession of an auction-purchaser differs in some points (8) 
from that of a purchaser at a private sale, yet a purchaser at an ordinary execution 
sale is in privity with, and the representative in interest of, the judgment-debtor, 
so as to be affected by the latter’s admissions affecting the property taken and 
estoppels binding on him. (9) An auction-imrchaser’s conduct in buying is 
only some (evidence «of an admission of title in the judgment-debtor, which hr*, 
can explain or rebut, lie is not estopped from setting up a title independent 
of that based on his pur(hase.(10) 

The purcliaser takes’ the property subject to that which affects what he 
has purcliased, viz., tlic property. Mere personal obligations not affecting the 
land do not pass. So it has been held that without notice he is not bound 


(1) Sro as to crops: Alatoola Sirdar v. 
Dwarka Nath Moitry, 4 C. 814 (1879) ; Land 
Mortgage Bank v. Vishnu Govind Patankar, 
2 B. 070 (1878) ; Ramalinga v. Sarin{ippa, 13 
IVL 15 (I8|JJ9); unsevered trees: Faquoer 
8onar i\ Khuderuii, 2 A. H. C. R. 251 
(1870) ; buildings ; Abu Husan f. Ramzan 
Ali, 4 A. 381 (1882) ; Mookta Sundurco v. 
Muthoora Nath, 22 W. R. 200 (1874) ; Right 
to casements : Huree Madliub r. Hem 
Ohuuder, 22 W. R. 522 (1874). 

(2) Sliridhur Vinayak i\ Balaji, 0 B. H. (’. 
R. 220 (1800); Rajah Enayet H ossein r. 
Girdharee Lall, 12 M. 1. A, 366; 11 W. R. 
P. C. 29 (1869); per contra the purchaser 
can add his possession to that of the debtor 
for the ])urposo of pleading limitation ; Ali 
Saheb e. Kaji Ahmad, 16 B. 197 (1891). 

(3) Ram Lochun v. Ram Naraiu, 1 G. L. 
R. 296 (1877) ; Yeshwant Babarav v. Govind 
Shankar, 10 B. 453, 455 (1886). 

(4) Oojagur Roy v. Ram Khelawan, 10 W. 
R. 384 (1868) ; Mathma Das v. Kalia, 7 B. 
H. C. R. 24, at p. 26 (1870) ; Balal Bapuji 
V. Satya Chamabhai, 6 B. 490 (1892) ; Sobhag 
Ohaiid V. Bhai Chand, (> B. 193 (1882) ; 
Kishen Lai r. Ganga IJtem, 13 A. 28 (1890) ; 
Land Mortgage Bank rxRam Ruttun Neogy, 
21 W. R. 270 (1874) ; .6hyama Churn Bhut- 
tacharjee v, Ananda Chandra Das, 3 C. W. 
N. 323 (1880) ; the rights of a judgment- 
creditor to be enforoible must bo reserved 
or there must bo notice; Doolee Chand v. 


Oomda Begum, 21 W. H. 263 (1875); 
Nursing Narain r, Raghoobur, JO C. 600, 611 
(1884). 

( 5) 0 bhoy Cliumler v. Nilambuv Mookor jee , 
1864, VV. R. 72 ; Sheikh Khoda Buksh v, 
Digumburoo Dassee, W. R. 1804, 207. 

(6) Chatraput Singli e. Griinlra ('liundor 
Roy, 6 C. 389 (1880). 

(7) Doiigla.s V. Collector of Benares, 5 M, 
T. A. 271 (1857); Dullab Sirkar r. Krishna 
Bakslii, 3 B. L. R. 407 (1869) ; McConnell e. 
Mayor, 2 A. H. C. H. 315 (1872) ; BaJdoo 
Singh V. Kishan LalJ, 9 A. 413 (1,887) ; 
Bunwari Das v. Muhammad Mashiat, 9 A. 
690 (1887) ; and as to decree -liolder not dis- 
closing his own charges, sec note, p. 308, arUe, 
and as to Estoppel generally, Authors’ Evi- 
dence Act, and notes to s. 115. 

(8) Sec c.g. Alukmonco Dabce v. Banco 
Madhub Chuckerbutty, 4 C. 677 (1878), 
where the doctrine that a party selling pro- 
perty of which he is not the owner is bound 
to make good tlie sole out of a subsequently 
acquired interest, was held inapplicable to 
an auction-sale. And as to limitations, 
Kali Das Mullick v. Kanhya Lai Pundit, 11 
i. A. 218, at p. 229 (1884), and see Authors’ 
Evidence Act. 

(9) See the subject discussed in Authois’ 
Evidence Act. 

(10) Pandit Hanuman Dat y. Mufti Assad- 
iillah, 7 A. H. a R. 145 (1875). 
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by an agreement to mortgage made by the judgment>dcbtor.(l) And similarly 
where A., as surety of B. for a loan, sued 0., an auction-purchaser of the rights 
and interests of B. in a bond pledged for the dc.bt, on the ground that he liad 
purchased the bond with all its liabilities, and amongst them was the amount 
due to A. by B. : it was held that C., not being a party to the loan transaction, 
was not liable.(2) He is not affected by a (mstom binding purchasers by private 
sale only ; (3) nor by a notice of foreclosure issued, after his purchase, on his 
predecessor. (4) 

If between tlie time of attachment and time of sale the interest of tlie 
judgment-debtor is accelerated or enlarged the increment passes. (5) Under 
the last Code it was held that the purchaser’s title to mesne profit or possession 
did not accrue till confirmation. (6) The title now accrues under this section 
at the date of sale. Where there has been attachment of decree after sale, 
but before confirmation, the attaching creditor has a right to have the sale 
confirmed. (7) 

As to whether a purchaser is a party or representative within the meaning 
of sect. 244 (now 47), (8) see latter section and notes thereto. 

66 . ( 1 ) No suit shall be maintained against any person 

Suit against pur- claiming title nnder a purchase certified hy 
chaser not maintainable Coiift in silch manner as 7nay he prescrihed 
being on behalf of Oil the ground that the purchase was made on 
behalf of the plaintiff or on behalf of some 
one through whom the plaintiff claims. 

(2) Nothing in this section shall bar a suit to obtain a decla- 
jution that the name of any purchaser certified as aforemid was 
inserted in the certificate fraudulently or without the consent 
of the real purchaser, or interfere with the right of a- third person 
to proceed against that property, though ostensibly sold to the certified 
purchaser, on the ground that it is liable to satisfy a claim of such 
third person agamst the real owtier. 

Suit against certified purchaser. — It has been wsaid that the object of 
the section was to prevent judgment-debtors from purchasing their own pro- 
])erty at auction in the name of another. (0) The first sub-clause of this section 


(1) Bliuggobutty Dassce v. Sliama Churn (6) Amir Kazhn v. Darhari Mai, 24 A. 

Bose, 1 C. 337 (1876). 175 (1902). 

(2) Shibjoy Tliakur v. Pogosc, S. 1). 22 (7) Boliaria Rudravi Koer r. Ram Pertap 

Aug. 1860, p. 144. Mull, 11 C. W. N. 158 [1906). 

(3) Kalian T)as v. Bhagerathi, 6 A. 47 (8) Vishvanath CI^tIu Naik v. Subraya 

(1883). Shivapa Shetii, 15 B; 290 (1890). 

(4) Mohun Lall Sookool e. Goluck Chunder (9) Kishan Lai v. l*^aruruddhwaja Prasad 

Dutt, 10 M. 1. A. 1 (1863) ; Rameshwar v. Singh, 21 A., at p. 243 (1899). Sec Achhaibar 
Juggut Mewar, 11 C. 341 (1885). Dube r. Tapasi Dube, 29 A. 557, 559 (1907) ; 

(5) Umes Chuiidcr Sircar v. Zahoor KhiidaBaksh v. Aziz Alam, 27 A. 194 (1904) ; 
Fatima, 18 C. 164 ; 17 I. A. 201 (1889). Hari Singh v. Shcr Singh, 31 A. 282 (1909). 
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corresponds with a portion of sect. 260 of Act VIII. of 1859. The wording 
there was the purchase was made on behalf of another person, not the certified 
purchaser, though hj agreenwnt the name of the certified purchaser was used” This 
was altered to “ the jwchase was made on behalf of any other person, or on behalf 
of some one through whom such other person claims ” by sect. 317 of Act X. of 1877, 
and the same Act added tlie second sub-clause except the portions in italics. 
The present Code in the first sub-clause has substituted “ any person claiming 
title under a purchase certified by the Court ” (which will include both the purchaser 
and his successor in title) for “ the certified purchaser,” and added the words 
in italics in the second sub-clause. It had been previously held that the 
expression certified purchaser ’* included the person standing in the shoes of 
the Court purchascr.(l) 

It only applies to certified purchasers at sales under this Code, and not to 
revenue sale purchasers. (2) It is not applicable to a case under the Public 
J)einands Recovery Act (L of 1895 B.C.).(3) 

“ No suit.” — That is a suit between a benameedar and the beneficial 
owjier ; (4) even wlicrc the beneficial owner has had previous possession. (5) 
But where the certified purchaser does not defend the suit against the beneficial 
owner, the corresponding section in the earlier Code did not bar the suit;, and 
the defence could not be taken by a defendant who was not the certified pur- 
chaser ; (0) so where the purchaser admitted the plaintiff's claim and stated 
ho had made over the (certificate to him.(7) Prior to the amendments made 
by the present Code there was a diversity of opinion as to whether this section 
’n^ludedta suit by a judgment-creditor against the certified purchaser who 
purchased henamee for tlie judgment-debtor, the Calcutta High Court holding 
that such a suit was not barred by this section as it stood prior to this Code, and 
the Madras High Court and the Allahabad High Court holding otherwise, (8) 
ari*d tlio additions now made to the second sub-clause afiiiin the latter decisions. 
Tlie section does not preclude a suit by A, whose property was sold against 
the certified purchaser, who after the sale agreed to sell the property to A. (9) 
Nor does it preclude a suit by one joint-holder of a decree on a mortgage for 
a declaration that the property purcliased by his co-decrce-holder at tlie auction 
sale was the joint property of himself and the actual purchaser.(lO) 


(1) Hari Ctovind v. Ramchandra, 3J B. 61 
{l!)06); Manji v. Hoorbai, 35 B. 342, 347 
(li)lJ) (the mortgagee of the ciTtified imr- 
ehasor). 

(2) Fazal Rahamari c. Imam Ali, 14 ('. 583 
(1887) ; Brijo Beharee v. Shah Wajed, J4 
W. R. 372 (1870). 

(3) Ambica v. Cl opal Buksh, 1 C. L. J. 550 

(1901). ^ 

(4) Shcetanath v. ;^itdhub Naraiii, 1 W. R. 
329 (1804). 

(5) Bykuut Chuucl’cr v. Kherna Moyeo 
llebia, 0 W. R. 360 (1808). 

(0) Ramakrishnappa r. Adiirirayana, 8 M. 
511 (1885). 


(7) Hazi Arjun v. Farutulla, 9 C. L. R. 295 
(1881). 

(8) Eanizak v. Monohiir UaH, 12 C. 201 
( r 885). Subha v. Hara Lai, 21 C. 51 9 ( 1 894), 
and Sohun Lall r. Lala Clya, 0 N. W. P. H. C. 
R. 265 (1874), holding the suit would lie ; and 
Rama Kurup v, Sridevi, 10 M. 290 (1892), 
and Kishan Lai v. Garuruddhwaja, 21 A. 238 
(1899), holding the opposite view, 

(9) Mor Joshi v. Muliammad Ibrahim, 10 
B. H. U A. J. 344 (1873 ) ; Kumara v, Srini- 
vasa, 11 M. 213 (1887). 

(10) Aehaibar Dube v. Tapasi Dube, 29 A 
557 (1907). 
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^^Against.^’ — Where A in execution sold the share of B, tJ\e judgment- 
debtor, in a house, and it was purchased by C, the son of B, and subsequently 
A attached and sold the same share in execution, i) being the purchaser, a suit 
fo]* possession by D against C was dismissed as being within this section. (1) 
Tills section is not intended to interfere with hcminee transactions generally, 
and a suit by a certified purchaser who purchased heriaitu'e, for the property 
jnirchased, against the real pui’chaser who was honestly in possession, 
failed ; (2) and in such a suit the real owner might set up a defence that the 
certified purchaser was the apparent owner only and a mere trustee (3) So 
where the assignee of the certified purchaser sued for possession against a third 
jjarty, the latter could show that the sale was henamee and in fraud of 
creditors ; (4) and a person in possession of the purchased property, wlien sued 
for rents and profits by the certified purchaser, may set up a defence that th<‘. 
certified purchaser was only a henameedar on his behalf ; (5) even a decree- 
holder may sue the certified purchaser for the properties purcliased by him 
benamcc for the judgment-debtor and of which the judgment- debt or was in 
possession. (G) When the certified purchaser purchased hemmee for A and 
then conveyed tlie property to B for A’s benefit, the jiroperty could, it was 
held, be taken in execution by the creditors of A, but it was doubted whether 
they could have done so if it had not been conveyed to B ; (7) but that doubt 
has boon sot at rest by the additions made to sub-clauso (2), and the creditors 
could proceed against the property even if it remained in the hands of the certified 
purchaser. The section does not preclude a person purchasing hemamee from* 
setting up his title against a person who is not the certified purchaser «.nd docs 
not claim through him. (8) 

“ Purchase certified.” — The section does not bar a suit where the 
certified purchaser does not defend the suit against the beneficial owner, and 
the defence cannot be taken by a defendant who is not the certified purchaser ; (9) 
likewise where the certified purchaser admits the plaintiff’s claim and 
states he has made over the certificate to him ; (10) nor under the wording 
of the previous Codes did it x)reclude a suit against a person who derived his 
title from the certified purchaser, (11) such as his mortgagee or liis heir. (12) The 
Bombay High Court dissenti^d from this, holding that “ certified purchaser ” 

(1) Khiula Bakhsh v. Aziz Alain, 27 A. lO-I N. W. P. H. C. R. 265 (1874). 

(1004). (7) Satapa v. Karbasapa, 7 B. H. C. A. J. 

(2) BahuuH Koonwur c. Lalla Buhoree, 18 21 (1870). 

W. R. 167 (1872 P. C.) ; 14 Moo. I. A. 496 ; (8) Shorosutty DasHcc v. Goijec.sooudcry, 

10 B. L. R. 159. 1 Marsh. 423 (1863). 

(3) Lokheo Narain v. Kallypuddo, 23 W. R. (9) Ramalcrishnappa v. Adinarayaua, 8 M. 
358 (P. C. 1876) ; L. R. 2 I. A 154 ; Mut- 611 (1885). 

hoora v, Raiekomul, 24 W. R. 278 (1876); (10) Hazi Arjun v. FarutuUa, 9 C. L. R. 295 

Jan Muhammad v. Ilahi Bakah, 1 A. 290 (1881). ^ 

(1876). (11) Thoyyavelan u Kochin, 21 M. 7 

(4) Mirza Khyrat v. Mirza SyfooUah, 8 (1897); Sibta Kunwa\^ v. Bhagoli, 21 A. 196 

W. R. 130 (1867). (1899). 

(6) Ghazi-ud'din v. Bishan Dial, 27 A, 443 (12) Dukliadav. Sremonto,26C. 960(1899); 

(1906) ; 2 A. L. J. 111. 3 C. W. N. 657 ; Nokori v. Samp Chundcr, 6 

(6) Sohuii Lall v. Lala Gya Pershad, 6 G. W. N. 341 (1900). 
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includes the person standing in the shoes of the Court purchaser, (1) and tlie 
amendments made to the first snb-clause by the present Code affirm such last 
decision. 

Where the property was bought for an inadequate sum by a pleader of a 
party in the name of his mohurcr, a suit against the ideader and his mohurer 
was maintainable. (2) It is also maintainable where the purchase is made by a 
member of a joint Hindu family with joint funds ; (3) also where, in a suit for 
partition by a Hindu son, an outsider purchases henamec for the plaintiff’s father 
with family funds. (d) It is not necessary that the certificate should have been 
actually granted to the certified purchaser, provided he obtains it pending the 
suit to impugn his purchase. (5) 

“ On the ground.” — A henawee purchase is not illegal, but if the heimmee 
nature of the purchase is the sole ground, the suit is not maintainable, but 
otherwise if the purchase]' acknowledges that his purchase is henamce and gives 
up possession or waives Ids right or restores the property to the real 
owner ; (6) or where he was the manager of the real owner, a minor, and never 
asserted his right to the property purchased ; (7) or where lie purchased while 
the paid agent of, and with moneys of the real (iwner, who was the usufructuary 
mortgagee in possession of the property, and agreed to execute a conveyance 
and gave the real owner the sale certificate and delivery order. (8) Similarly 
where the plaintiff, having been in possession for eleven years, sued on a title 
acquired by long possession against the assignee of the certified purchaser, (9) 
'»r againsjt"' the certified purchaser, on the ground of an existing possession which 
had continued eight years from the time of the sale, the suit was main- 
tainable ; (10) but the suit must not be based on the ground of the purchase 
being henmiee, but on some other independent ground. So a suit by the alleged 
rea'l owner, who was in possession against the certified purchaser for a declarn- 
tion of title, is not maintainable : (11) nor where the certified purchaser acknow- 
ledged that he had bought a portion of the property on behalf qf the plaintiff's 
jiredecessor in title unless that acknowledgment were accompanied by some 
act, which would operate as a valid transfer of the property. So where the 
certified purchaser by a consent decree admitted that his mother was entitled 
to a share of his father’s estate, and then purchased, in execution of a decree, 


(1) Hari v. Ramchandra, .11 B. 61 ; 8Bom. 
L. R. 873 (1906). 

(2) Aghoro Nath v. Ram Churn, 23 C. 805 
(1896). 

(3) Bodh Sing v. Guncschundor, 19 W. R. 
350 (1873); 12 B. L. R. P. C. 317. The 
principle of this case, which related to a joint 
Hindu family, was hold applicable to partner- 
ship : Achhaibar DubeJ,y. Tapasi Dube, 29 A. 
557, 561 (1907). 

(4) Natesa Ayyar v. Vonkatramayyan, 6 M. 
136 (1882) ; Minakshi v. Kalianarama, 20 M. 
349 (1897). 

(6) Bunda Ali v. Biboo Ameerun, 26 W. R. 
493 (1896) ; Aldwell Ilahi Bakhsh, 6 A. 


478 (1883). 

(6) Momappa v. Surappa, 11 M. 234 ; I’ara 
Soondaree v. Oojul Monce, 14 W. R. Ill 
(1870). 

(7) Sankuniii v. Narayanan, 17 M. 282 
1893). 

(8) Kumbalinga v. Ariaputra, 18 M. 430 
(1896). 

(9) Karamuddin v. Niaraut, 19 C. 199 
(1891). 

(10) Sasti Churn v. Annopurna, 23 C. 699 
(1896). 

(11) Bishan Dial v. Ghazi-ud-din, 23 A. 175 
(1901). 
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property mortgaged lo liis father, the representatives of the mother were debarred 
under tliis section from recovering a portion of tlie property.(l) 

Purchase was made on behalf of the plaintiff.”— -The former 
words were ‘*on behalf of any other person.” This does not include an 
agreement by the purchaser to sell after his purchase ; (2) but it does 
include a case where the defendant as the alleged agent of the decree- 
holders, who had been refused permission to purchase, purchased the property^, 
and the decree-holders, hearing of the purchase, supplied the purchase-money, 
ratified the purchase, and agi'eed to take a conveyance after confirmation of 
the sale. (3) It does not apply to a case of a purchase made by a member of a 
joint Hindu family with joint funds ; (4) nor in a suit for partition by a Hindu 
son, to a pundiase by an outsider heminiae for his, the plaintiff’s, father with 
family funds. (5) Nor does it apply to a case where the person setting up the 
henamee character of the purchaser does not claim under the certified purchaser 
or the alleged real purchaser. So the purchaser in execution of a mortgage 
decree may prove that the certified purchaser of the interest of one of the mort- 
gagors in a sale in execution made subject to the mortgage was hemamee for 
tiie mortgagor, (C) and a decree-holder may sue the certified purcliaser for sah^ 
of the properties purchased by him hemmee for the judgnuuit-debtor jind of 
which the judgment-debtor is in possession. (7) But the Allahabad High Court 
held otherwise, holding that the question of who the plaintiff might be was 
not material, and that all suits against the certified purchaser were within the 
section. (8) The second sub-clause now provides an exception to thifl' decision. 
It certainly cover suits by the beneficial owmer or t he successors in title of the 
beneficial owner.(9) This section contemplates a suit by a person claiming 
to be the beneficial owner against the certified purchaser and not a suit where 
a third party asserts the certified purchaser is not the beneficial owner, in a 
suit by the certified purchaser ; (10) nor a suit by a creditor of the real 
owner. (11) 

Fraudulently or without the consent,” etc.—Of course where a 
case (joraes under the second paragraph the claim cannot be barred by the 
first. (12) The earlier portion of the second sub-clause of this section embodies 


(1) Diirga r. Bhagwan Das, 23 A. 34 
(1900). 

(2) Kumara v, Srinivasa, 11 M. 213 (1887) ; 
Mor Joshi v. Muhammad Ibrahim, 10 B. 
H. 0., A. J. 344 (1873). 

(3) Ganga Baksh v. Riidar Singh, 22 A. 
434 (1900). 

(4) Bodli Sing v. (luncschundor, 19 W. R. 
356 (1873); 12 B. L. R. P. C, 317. 

(5) Natesa Ayyar v. Vonkatramayyan, 0 

M. 135 (1882) ; Minakshi v. Kalianarama, 20 
M. .349 (1897). 

(6) Kollantavida v. Tiriivalil, 20 M. 362 
(1897). 

(7) Sohun Lall v. Lala Gya Pershad, 6 


N. W. P. H. 0. R. 265 (1874). 

(8) Kishan Lai v. Garuruddhwaja, 21 A. 
2.38 (1899). 

(9) Ram Narain v. Moheinian, 20 A. 82 
( 1 903) ; Sarju v. Bindoshri, 33 A. 382 (191 IJ ; 
Narain Dpy v. Durga Doi, 35 A. 138, 142 
(1913). 

(10) Uncovonantod Service Bank v. Abdul 
Bari, 18 A. 461 (18^3); Delhi and London 
Bank Chaudhri Pirtab, 21 A. 49 (1898). 

(11) Kanizak v. Monohur Das, 12 0. 20 
(188.5). 

(12) Ambika Prosad v. Gopal Baksh, 1 

O. L. J. .550 (1901). 
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tlie decision in the cases noted. (1) Unless fraud or absence of consent is shown, 
the suit is not maintainable against the certified purchaser. (2) 

67. The liocal Government, with the j)remoifs sanction [«■ 327.] 

Pou/er for Local of the Governor General in Council, may, hy 

Government to make notiiication in tJie locol oMdal Gazette, make 
rules as to sales of land i j- i i • • tj.* 

in execution of decrees mles lor any local area imposing conditions 

for payment of money. jn respect of the sale of any class of interests 

in land in execution of decrees for the 'payment of money, where 

such interests are so uncertain or undetermined as, in tlie opinion 

of the Local Government, to make it impossible to fix their 

value. 

Sales of land. — Tliis section was introduced into the Code by sect. 327 
of Act X. of 1877. The present section only re-enacts the first clause of tJiat 
section, omitting the words ^\from time to time’' after ‘‘ may” and adding the 
words in italics. Tlu' remainder of the section formerly ran, “ ayid if, when this 
(lode comes into operation in any local area, any special rules as to sale of land, %n 
execution of decrees arc in force therein*, the Local (xovernment may continue such rules 
in force, or may, from time to timx, with the samtion of the Governor-General in 
Gowncil, modify the same. All rules so made or continued, and all such modif ca- 
tions of the same, shall he published in the local official Gazette, and shall thereupon 
have the force of law” 

Kuies Jiave been published as regards Bengal, (3) Pujijab,(4) and 
()o()rg.(5) 


Deleoa'i’ion to Collectok of Power to execute Decrees 
AGAINST Immoveable Proi^erty. 

68. The Local Government may, with the previous [s. 820.] 
sanction of the Governor General in Council, 
ruKr tJansfe?rirto declare, by notification in the local ofiadal 
Collector execution of Gazette, that ill any local area the execution 
certain decrees. decrees in cases in which a Court has 

ordered any immoveable property to be sold, or the execution of 
any particular kind of such decrees, or the execution of decrees 
ordering the sale of any particular kind of, or interest in, 
immoveable property, shall be transferred to the Collector. 


(1) Sheetauath v. ^aflhub Naram, 1 W. R. 
.‘i2flL(l864) ; KooRuml'a v, Tufuzzul, 13 W. R. 
85 (1870) ; Shama Kesheo r. Raj Kissur, 14 
W. R, 179 (1870); Gosmiah r. Taffuzzul, 4 
B. L. R. App. .32 (1870). 

(2) Ganga Baksh ?\ lluthir Singh, 22 A. 
434 (1900). 


(3) CakutUi (lazettp, July 10th, 1878, Pt. I., 
j). 736, and Jan. 7th, 1880, Pt. T. p. 3. 

(4) Pmijtth N otifimtion, No. 38.59, dated 
Oct. 3rd, 1877. 

(5) Mytiorc GazUtc, June 14th, 1879, Pt. I., 

p. 200. 
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69 . The jyrovislom set forth in the Third Schedule shall 
Provisions of Third upfly to all cases in which the execution of a 
Schedule to apply. deoTce hos been transferred under the last fre- 
ceding section. 


18.820, 70. (1) The Local Government may make rules consistent 

and^third procedure, with the aforesaU fTomsiom — 

paras.j (a) for the transmission of the decree from the Court to the 
Collector, and for I'cgulating the procedure of the 
Collector and his subordinates in executing the same, 
and for retransmitting the decree from the Collector 
to the Court ; 

(/>) conferm?.gr upon the Collectoj* or any gazetted subordinate 
of the Collector all or any of the powers which the 
(Joiirt might exercise in the execution of the decree 
if the execution thereof had not been transfeired to 
the Collector ; 

(c) providir^gf for orders made by the Collector or any gazetted 
subordinate of the Collector, or orders made on appeal 
with lespect to such orders, being subject to appeal 
to, and revision by, superior revenue-authorities as 
nearly as may be as the orders made by tho (burl-, 
or orders made on appeal with respect to such orders, 
would 1)6 subject to appeal to, and revision by, appellate 
or revisional Courts under this Code or other law for 
the time being in force if the deciee had not been 
transferred to the Collector. 


fo^h ^ power conferred by rules made under sub-section (1) 

para.] Jurisdiction of Civil upon the Collector or any gazetted subordi- • 

Courts banod. Collectoi‘, or upon any appellate 

or revisional authority, shall not be exercisable by the Court 
or by any Court in exercise of any appellate or revisional 
jurisdiction which it has with respect to decrees or orders of 
the Court. 


[s. 320, 71 . In executing a decree transferred to the Collector under 

Collector deemed to be section fi<S the Collector and his subordinates 
acting Judicially. deemed to be acting judicially. 

Transfer to Collector. — This subject is dealt witlifjin these sections, 
in the next section, and in the third schedule to which the other sections of 
the last Code have been transferred. The provisions except in one particular 
are with 8t)nie verbal alterations the same as those of the last Code. The excep- 
tion referred to is the necessity for the record of reasons for an adjourn- * 
mont under clause 10 of the schedule. The words “ and resdnd or modify 
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any such declaration'' whicli appeared in section 320 ol tlie last Code, have 
been omitted. The last three paragraphs of sect. 320 of the last Code 
were added to that Code by sect. 30 of Act VII. of 1888.(1) The section pro- 
vides tliat the Local Govermnent may frame rules for regulating the 
procedure of the Collector and his suW’dinates in execution of decrees 
transferred to him.(2) The general provisions of the Code do not apply 
to proceedings held by the Collector for the execution of such decrees. (3) 
Wiuin a notification has been made, the Civil Courts cease to have jurisdiction 
to execute the decree. (4) It has been held that a Judge can recall a case sent 
to the Collector. (5) But this has also apparently been held to be not sod-d) 
01 * at least doubtful. (7) 

The Collector may cancel his own order of postponement of tlie sale. (8) 
As to power to set aside sale, (9) application for payment by instalments under 
Dekhan Agriculturists’ Belief Act in case of decree previously transferred to 
(hllector,(10) disabilities of proprietor of property taken under nianagement 
by tlie Collector ; (11) see cases cited. The power of the local Government to 
make rules providing for claims not passed into decrees ; (12) reference to the 
District Court.(13) In Allahabad it is held that wdiere the Civil Court is satislied 
that the land which is ordered to be sold or any portion of it is ancestral, it 
sliould transfer the decree for execution to the ('ollector so far as regards ancestral 
land only.(14) 

Preclusion of Civil Court’s powers. —It was proposed to insert the 
following clause, which, however, has not been done: — The Court shall he 
preclud>e(l from exercising any jurisdiction u'ith respect to any matter relating to thi^ 
exercise, by the Collector or any gazetted subordinate of the Collector, of all or any oj 


(J) In Ganpat Rain Moii Ram v, iHaac 
Adamji, 15 B. 322 (1890), the rules wore held 
not to be retrospective, and sec Kalian Moti 

Pathnbhai, 17 B. 289 (1892). 

(2) Tlio following notifications prcRcrihing 
rules are cited in O’Kinealy : Bombay, 
Bombay list of Local Rules and Orders, ed 
1890, Vol. 1., pp, .398-406 ; Burmah, Burmah 
Rules Manual, ed. 1897, pp. 110-111 ; 
iV. W, P. <C* Oudh, N. W. P. and Oudh List 
of Local Rules and Orders, ed. 1894, pp. 
111-112; Ventral Provinces, Central Pro- 
vinces Gazette, ltM14, Pt. TIL, p. 218. The 
Government has power to prescribe rules 
providing for appeals from the Collector’s 
Orders, Q^akaddas Fatima v. Baldeo Das, 
12 A. 564 (1890). 

(3) Shoo Prasad ^ Muhammad Mohsin 
Khan, 26 A. 167 (1902) [in which s. 310a of 
the last Code was held to have no applica- 
tion] ; Madha Prasad v. Hansa Knar, 6 A. 
314 (1883) [s. 244] ; Keshab Deo v. Radhe 
Prasad, 11 A. 94 (1888) [s. 311] ; Nathu Mai 
V. Lachmi Narain, 0 A. 43 (1886); Ragho 


V. Ilanmati, 15 Bom. L. R. 389 (1913); 37 
B. 488. 

(4) Sukhdeo Rai i\ 8heo Gulam, 4 A. 382 
(1882) ; and as to ancestral property there 
dealt with, .sec Ram Prasad v. Rad ha Prasarl, 
7 A. 402 (1885). 

(5) Mahadaji Karandikar v. Hari Ghikne, 

7 B. 332 (1883). 

(6) See Madho Prasad v. Hansa Knar, 5 A. 
143 (1883). 

(7) Hargovan Parbhudas v. Hira Hanbhai, 

8 B. 301 (1884). 

(8) Wazir Ali v. Janki Prasad, 28 A. 671 
(1900). 

(9) Peta r. ChunUahSl B. 207, 216 (1906). 

(10) Mancherji v. Thakordas, 31 B. 120 
(1906). 

(11) Ganga Prasad v. Ganga Baksh, 29 A, 
416 (1907). 

(12) Regulation Collector v. Ramaaami 
Chetti, 28 M. 489 (1905). 

(13) Ibid. 

(14) Ahmad Ghaus Khan t^. Lalta Prasad, 
28 A. 631 (1906). 
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the powers vested in him in regard to any decree transferred under this section ; but it 
shall not he precluded from exercising, in any other matter, all or any of the powers 
vested in if, nMwithstanding that the decree has been so transferred ; and a civil 
suit shall lie with respect to any act done or order made hy the Collector or by any 
gazetted subordinate of the Collector with respect to ivhich, if it had been done or 
nmde by the Court acting within its jurisdiction, a civil siiit would have been main- 
tainable ^ The proper principle has been enacted to be that the Civil C^ourt 
should be precluded from interfering in any matter declared to be within the 
Colleclor’s ]ui‘i.sdiction,(l) but that it is not divested of its ordinary jurisdiction 
in regard to any other matters merely because the decree has been transf(‘rred 
to the Collector ; and that a Civil suit will lie (2) with respect to every order of 
the Collector upon which, if it had been made by the Court acting within its 
jurisdiction, an action could have been maintained. 

[s. 326.] 72. (1) Where in any local area in whicli no declaration 

whero Court may Section (iH is in force the property 

authorize Collector to attached consists of land or of a share in land, 
stay public sale of land. Collector represents to the Court that 

the public sale of the land or share is objectional)le and that 
satisfaction of the decree may b('. made within a reasonable period 
by a temporary alienation of the land or share, the Court may 
authorize the Collector to provide for such satisfaction in the 
manner recommended by him instead of proceeding to a 'sale of 
the land or share. 

(2) In every such case the provisions of sections ai) to i / 
and of any rules made in fursmnee thereof shall apply so fa,r as 
they are applicable. 

Stay of Sale. Tliis sertioii cormsponds with hch*!. 244 cd Act VITl. of 
1S.51). TIjc RoctioTi tlicu commenced, When in any district where land, paying 
rerrnue fo Government, is ordinarily sold by the Collector as provided in sect. 248, the 
property attached consists,'" etc., and proceeded to provide lhat the Court may 
authorize the Collecior, on security for the amount of the decree or for the value of 
such land or share being given, to mahe provision for such satisfaction f ('1c. T]io 
present wording of first sub-clause was adopttxl by sect. 326 of Act X. of 1877, 
wliicli also eliminated tlie proviso as to security. The second sub-clause was 
added by sect. 326 of Act XIV. of 1882. The present Code luis omitted the 

( 1) Ah t.o tlw* Collnotor'H duties and powc^rs v. Laehmi Narain, 9 A. 43 (ISSfi) ; Ragho v. 
ill expcutiou, so(? Lallu Trikan v. Bhavla Hanmati,37B. 488(1913); If) Bom. L.R. 389. 
Moihia, 11 B. 478 (1887); Oanpatram * (2) See Shih Singh r.*Mukat Singh, 18 A. 

Motiram r. Isaac Adamji, 15 B. 322 (1890) ; 437 (I89fi) ; Sadho Clfiudhri v. Abhenanan- 

Sundor Das v. Mansa Ram, 7 A. 407 (1884) ; dan Prasad, 20 A. 101 (1903) [whore s. 244 

'fapesri Lai v. Dovkissendan Rai, 16 A. 1 of last Code was considorecl] ; Sunder Das r. 
(1893) ; Oiikan Singh v. Mohan Knar, 20 A. Mansa Ram, svprn ; Mathura Das v. Panha 

428 (1898) ; Mathura Das v. Panha Lai, 19 Lai, svprn ; Bande Bihi v. Kalka, 9 A. 002 

B. 210 (1894); Muhammad Said Khan ?>. (1887); Sham Behari Lai v. Rup Kishon', 

Payag Sahu, 10 A. 228 (1894) ; Nathu Mai 20 A. 379 (1898). 
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words “ or managemnt ” after the words ^Hemporary alienation ” and substituted 
“ 69 to 71 and of any rules 7mde in pursuance thereof^* for “ 320, paragraph 2, to 
325 (both inclusive)'' 

The section does not apply to a decree wliicli directs the sale of land or 
of a share of land in pursuance of a contract specifically affecting the saine.(l) 

“The Court.” — That is, the Court executing the decree. That Court 
should deal with it itself and not in deference to the opinion of n superior Judge 
who forwards the reconiniendation of the Collector.(2) 

“ May authorize.” -“It is discretionary with the Coiut to authorize or 
not as it thinks fit. It is bound to hoar any objections made by the decree- 
holder and any evidence adduced by him. (3) The only indulgence the Court 
may sanction is to allow the judgment-debtor a reasonable period for satisfying 
the decree by the temporary alienation of his juoperty. A Court executing a 
decree cannot vary its terms by authorizing payment by instalments, (4) wliile 
the property remains in the possession of the judgment-debt or. (5) 

For form of authorization see the First Schedule, App. E., Form No. 25. 

“ Collector to provide.” “-Execution cannot be taken out against property 
under the management of the Collector. As against sucE property, the time it 
is under such management shall be excluded in reckoning lijuitation.(6) Posses- 
sion cannot be given to an alienee of the judgment-debtor of property under such 
management, but damages can be awarded. (7) 

• Distribution of Assets. 

73. (1) Where assets are held by a Court and more [s. 296.] 
„ ^ persons than one have, before the receipt of 

sale to be rateabiy dis- such assets, made af 'plication to the Lourt tor 
holder^ decree- execution of decrees for the payment of 

money passed against the same judgment- 
del)tor and liavc not obtained satisfaction thereof, the assets, 
after deducting the costs of realization, shall be rateabiy dis- 
tributed among all such persons : 

Provided as follows : — 

[a) whsre any property is sold subject to a mortgage or 

charge, the mortgagee or incumbrancer shall not be 
entitled to share in any surplus arising from such sale ; 

(b) nhere any property liable to be sold in execution of a 

decree is subject to a mortgage or charge, the Couik 


(1) Bhagwancl Prasad v. Shco Sahai, 2 A. 
(1S80). 

(2) Muttra Porshad r. Ram Porshad, 6 N. 
W. P. IT. C. R. 39 (1873). 

(3) Huro Pi'osad v. Kali Prosad, 9 0. 2fM) 
(J882). 

(4) Slioo Perehad r. Shiva Ram, 2 N. W. 
P. H. 0. R. 59 (1870). 


(5) Kashe© Ball r. Ameer Jan, 2 N. W. P. 
H. C. R. 347 (1870); Muttra Pershad r. 
Ram PcTshad, 0 N. W. P. H. C. R. 39 (1873). 

(G) Girdhar Das v. Har Shankar, 20 A. 
.383 (1898). 

(7) Seth .Taidayal Ram Sahae, 17 G. 432 
(1889). 



332 


THE CODE OP CIVIL PEOCEDURE. • 


Past II. 
Skc, 73, 


may, with the consent of the mortgagee or incum- 
brancer, order that the property be sold free from 
the mortgage or charge, giving to the mortgagee or 
incumbrancer the same inteftest in the proceeds of 
the sale as he had in the property sold ; 

(e) where any immoveable property is sold in execution of a 
decree ordering its sale for the discharge of an incum- 
brance thereon, the proceeds of sale shall be applied— 
first, in defraying the expenses of the sale ; 
seco^ly, in discharging the atTwma due under the decree ; 
Mrdly, in discharging the interest and principal monies 
due on subsequent incumbrances (if any) ; and, 
Jmrtfily, rateably among the holders of decrees for the 
'payment of money against the judgment-debtor, 
who have, prior to the sale of the property, applied 
to the Court which passed the decree ordering such 
sale for execution of such decrees, and have not 
obtained satisfaction thereof. 

Wha-e all or any of the assets liable, to be rateably dis- 
tributed under this section are paid to a person not entitled to 
receive the same, any person so entitled may .sue such person to 
compel him to refund the assets. ^ 

(3) Nothing in this section affects any right of the Government. 

seotion.-Under the Code of 1869 the attacli- 
g cieditor was entitled to be first paid out of the proceeds of the properly 
tached and sold, the surplus only being liable to distribution rateably among 
hu sequent attaching creditors ; whereas under the Code of 1877 and subse- 
quen , and present Code it is immaterial at whose instance an attachment is 
p act'd. Every creditor who has applied is entitled to a rateable distribution.(l) 
me present provisions prevent multiplicity of procedure and that scramble by 
Mvera judgment-debtors which used to take place under the Code of 1869.(2) 
Ibe section- draws a sharp distinction between attachment and realization.fS) 
and an atteching creditor is entitled to no priority over other creditors until 
a sale at his instance has actually taken place. 

m.,lH two-fold. Firstly, to prevent unnecessaiy 

multiplicity of execution proceedings; to obviate in a case wheie there are 
many decree-holders, each competent to execute his decree by attachment and 
sale of a particular property, the necessity of each and every one separately 
attaching and separately selling that property. The other object is to secure 


(1) Viahvanath Maheshwar v. Virohand 
Panaohand, 6 B. 16 (1881) j Peacock v. Madan 
Gopal, 6 C. W. N. 677, 680 (1902). The 
principle was applied to a case not falling 
within the Code in Sewdut Roy v. Sree 
Canto Maity, 33 C. 639 (1906); Biitloo 


Khan v, Gomani Singh, 13 C. W. N. 1177 
(1909). 

(2) Bithal Das v. Nand Kishore, 23 A. 106 
113 (1900). 

(3) Soobul Chunder Law v. Russick Lai 
Mitter, 15 C, 202, 209 (1888), 
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an equitable administration of the property by placing all the decree-holders 
upon the same footing, and making the property rateably divisible among them, 
instead of allowing one to exclude all the others merely because he happened to 
be the first who had attached and sold the property. (1) 

Where it was contended on behaM of the defendants that, having regard 
to the terms of the action, an attachment made by the plaintiffs enured for the 
benefit of all persons holding decrees for money against the same judgment- 
debtor, and who complied with the conditions specified in the section, that is 
to say that, provided the defendants have, prior to the realization, applied to 
the Court holding the assets for execution of decrees for money against the 
same judgment-debtor, and have not obtained satisfaction thereof, they are, 
without any attachment of their own, entitled to share, rateably with the plain- 
tiffs in the proceeds of tJie sale, although in the absence of the plaintiff’s 
attachment tliey could not themselves, after the judgment-debtor’s death, have 
enforced execution against tliis property, it was held that argument was to some 
extent favoured by the language of tlic section, but that it was clear that this 
section cannot be read absolutely literally. If it were to be read literally, 
without any regard to its real object and policy, the result would be an absurdity, 
because the only conoition expressly required is the existence of an applica- 
tion for execution made by the persons specified prior to the realization, irre- 
spective altogether of the result of such applications or any objections to them 
however well fomided. But it has been held, and it could not otherwise have 
been held, that an application for execution which was barred by limitation, (2) 
o: an application which had for any reason been rejected, would not entitle 
the applicant to sliare rateably under this section ; and therefore it is clear 
that one must give the section a common-sense construction, and see what sort 
of case it really provides for. The object of the section being as above stated, 
it was not desired to enlarge in any way the rights of decree-holders or place 
at their disposal the proceeds of property which they could not have themselves 
attached. It entitled to share in the proceeds only those decree-holders who could 
iiave themselves attached and sold the property. It was not meant to enable a 
decree-holder to indirectly get the benefits of an execution which he could not 
himself have enforced directly. Where the decree-holders are persons who could 
have themselves attached and sold the property, then, but only then, an attach- 
ment and sale by one is correctly described as enuring for the benefit of all. (3) 
The provisions of this section show that when property is sold in execution 
of a decree it is sold not only for the realization of the money due under that 
particular decree, but of all other decrees the holders of which have applied for 
execution. V7hen property is sold in execution of a decree it cannot be sold 
again at the instance of another decree-holder, who may have attached it before 
the attachment effected by the decree-holder, under whose decree it is actually 
sold, and when a judicial sale takes place all previous attachments effected upon 
the property sold fi?l to the ground. (4) 


(1) Bithal Das r. Nand Kishore, 23 A. 106, 
110 (1900) ; Fink v, Maharaj Bahadur Singh, 
4 C. W. N. 27, 30 (1899). 

(2) Soo Radha Gobind v. Shaikh Oozeor, 16 
W. R. 219 (1871). 


(3) Bithal Das v. Nand Kishore, 23 A. 106, 
109-111 (1900). 

t4) Kartio Nath Roy v. Surbanand Shaha, 
12 C. 317 (1886). 
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Where in execution o( two decrees certain properties were sold the proceeds 
of which were sufficient to pay the decree-holders, it was held that on the inter- 
position of a creditor who had not attached, the Court was right in selling a third 
property, as such creditor would be entitled to share, with the j’esult that it 
could not be said tJiat by the amount realized from the first sale the decrees under 
execution were satisfied. (1) 

The section relates to procedure only, and was intended to afford an additional 
facility to decree-holders. It does not interfere with substantive rights or the 
maintenance of a suit, notwithstanding that a party may not have availed himself 
of its facilities. (2) On the other hand, failure to participate does not prevent 
a creditor executing his decree in any other manner. (3) 

Permission granted to a judgment-creditor to set ofi the amount of the 
purchase money payable for the property sold against the debt due to him under 
his decree must be taken to be granted subject to the provisions of tliis section. (4) 
The former section was held not to apply to a deposit made by a judgment- 
debtor under sect. 310a (now 0. XXI. r. 89) of the former Code. (5) 

An order under this section affects only interests existing at the time. 
The insolvency of the debtor introduces a new state of things from the date 
of the insolvency, but as regards sums accrued due prior to the date of the 
insolvency, the order under this section creates rights which are not affected 
by the insolvency. (6) 

It has been held that sect. 490 (now 0. XXXVIII. r. 12) did not empower 
a decree-holder to share in the distribution of property he has attached ; and 
tliat though there was no necessity to re-attach, an application for -execution 
was imperative.(7) 

Under the last Code it was in some cases held tliat when a person desired 
to share in the assets realized by a sale in execution he must apply to the Court 
in which those assets were for the execution of his decree, and if it were found 
tliat property attached by an inferior Court was already or thereafter became 
subject to an attachment issued from a superior Court, the decree-holder must 
have applied to transfer his application to the higher Court, if he desired to 
secure the application of the attached property and its proceeds to the satis- 
faction of his deoiee.(8) A contrary view was adopted in the Calcutta High 
Court, where it was held that this section did not require the transfer of the 
decree to the Court where the process of realization took place as a condition 


(1) Moliunt Mcgh Lall i\ Shib Pershad, 7 
C. 34 (1881). 

(2) Janoky BuUubh 8en v. Joliiruddin 
Mahomed, 10 C. 567, 676 (1884). 

(3) Syad Nadir Hossein v, Thovildariueo, 
19 W. R. 266 (1873). 

(4) Madden v. Chappani, 11 M. 356 (1887), 
and cases there cited ; diet, in Sree Krishna 

Chandook Chand, 32 M. 334 (1908). 

(5) Roshun Lall v. Ram Lall MnlUck, 30 
C. 262 (1903), 8. e., 7 0. W. N. 341 ; Bihari 
Lall Paul V. Copal LaU Seal, 1 C. W. N. 695 
(1897). 


(6) Howatson i\ Durrani, 27 C. 351 (1900) ; 
8, c., 4 C. W, N. 610. Insolvency after 
attachment has no effect, 8cd*Viraraghava v. 
Parasumara, 15 M. 372 (1891). 

(7) Pattanji Shapurji v. Jordan, 12 B. 
400 (1888) ; but se# Bhugwan Chunder 
Kirtiratna v. Chandra, ’lala Gupta, 29 C. 773, 
777 (1902). 

(8) Muttalagiri Nayak v. Muttayyar, 6 M. 
357 (1883) ; Raghubar Dyal v. Banke Lai, 
22 A. 182, 186 (1900) [Decree of Revenue 
Court]. Nimbaji Tulsiram v. Vadia Venkati, 
16 B. 683, 686 (1892) : Andanapa v, Bhinirao 
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precedent to an application under sect. 285 (now 63) of tlie former Code.(l) And 
this view has been recently adopted in the Madras High Court. (2) 

It has been held that a claim or an order under this section did not amount 
to an attachment, (3) but if a debt was attached no equitable assignment of 
it was valid against another creditor who subsequently obtained an order under 
this section. (4) An application does not therefore operate as a substantive 
attachment, and will lapse, as formerly was the case, when the original attachment 
terminates. 

It is nowhere provided either that an application for distribution cannot 
be made in the course of execution proceedings taken by the applicant himself, 
but must be made in the course of execution proceedings initiated by some other 
decree-holder, or that notice of such an application having been made must 
of necessity be given to the other decree-holders. (5) After an order for dis- 
tribution has been made, and before the funds have been actually distributed, 
it is open to one of the decree-holders to maintain a suit for a declaration that 
the decree of a next decree-holder is collusive, and that he is not entitled to 
share in the sale proceeds. (6) 

Assets held. — That is available for distribution in execution of a 
decree. The words of the last Code were assets “ realized hy sale or othenvise in 
execution of a decree," Assets meant the proceeds of the sale of the property 
sold in execution.(7) Moneys paid into Court by sale or otherwise were assets 
from the moment of their payment into Court.(8) “ Realized ” meant that 
])ropcrty had been converted into or obtained in cash, or some other form 
available* for immediate distribution. There is nothing in the word itself 
which required that the process should take ])lace as the result of any 
ulterior proceeding in the course of execution. (9) Assets were realized when 
the whole of the proceeds were paid into Court.(lO) But the word “ realized ” 
was however followed by words which showed that the realization must have 


Aunaji, 19 15. 539, 543 (1894). In Jaynaray<in 
Mcgliraj V. Ismail Karamali, 20 B. 377 (1895) ; 
it was held there was a transfer ; see Krishna 
Shankar v. Chandra Shankar, 6 B. 198 (1880) ; 
Dafctatraya v. Rahimulla, 15 B. 450 (1893); 
Himalaya Bank v. Hurst, 3 A. 710 (1881) [as 
to this case and S. 0. C., see Bhagvan v. Balu, 
8 B. 230 (1883) ; Malhari v. Narso, 9 B, 174 
(1884); Krishna v, Mansaram, 18 B. 01 
(1893); Kelli r. Vikrishna, J6 M. 345 
(1891)]. 

(1) Har Bhagat Das v. Anandaram Mar- 
wari, 2 C. W. N. 126 (1897) ; Clark 
Alexander, 21 C. 200^1893). 

(2) Ariinuthu ik Vyapuripandaram, 35 M. 
588 (1911). 

(3) Ganga Dass v. Kushali, 7 A. 702 (1885) ; 
Burga Charan Rai Chowdry v. Momnohini 
Basi, 15 C. 771 (1888). 

(4) Sorabji Edulji r. Govind Ramji, 16 B. 
iU (1891) ; but cf. Jetha Bhima v. Lady 


Janbai, 37 B. 138 (1912). 

(5) Chunni Lai v. Jugal Kishore, 27 A. 132 
(1904). 

(6) Trailakya Nath Adhya v. Puliu Behari 
Basal, 3 C. L. J. 385 (1904). 

(7) Ramanathan C^hettiar v. yubramaiiia 
Sastrial, 20 M. 179, 181 (1902). 

(8) Vishvanath Maheshvar v. Virchaud 
Panachand, 6 B. 16 ( 1 881 ) ; Srinivasa Ayyaii- 
gar r. Seetharainayyar, 19 M. 72, 74 (1895), 
that is when the property became available 
for distribution : Sow Bux Bogla v. Bhib 
Chundcr Sen, 13 C. 225 (1886) ; Vecrayya v. 
Annamala Chetty, 31 M. 502 (1908). 

(9) Maniial Umedrani v. Nanabhai Manik> 
lal, 28 B. 264, 274 (1903). 

(10) Ramanathan Chettiar v. Subramania 
Sastrial, 20 M. 179 (1902), in which it was 
also held that the words did not apply to the 
25 por cent, deposit. Ref. to Hafez Maho- 
med V. Damodar Pramauick, 18 C. 242 at 244 
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taken placni in a particular way, viz. in execution (1) from the piopcrty of tint 
judgment-debtor ; (2) the proceeds being “ assets ” even before the sale becomes 
abBolute.{3) Where therefore assets were realized but not in process of execution 
the section did not apply ; as where moneys were paid by a judgment-debtor 
‘ under aiTe8t(4) or paid into Court (5) voluntarily, though no doubt undei* 
pressure of the decrees ; or were realized by private sale of properties attached, 
the assets being realized under the section, not by the attachment but by the 
sale. (6) 

Although this section is wider than sect. 295 of the last Code, yet the effect 
of sects. 275 and 310a of the last Code (now represented by 0. XXL r. 55 and 
0. XXL r. 89) remains unaltered ; and therefore sums paid into Court for a 
particular purpose under 0. XXL r. 55 are not assets under this section ; (7) 
neither are sums paid into Court under 0. XXL r. 89.(8) 

The object of the provision should be to expedite and cheapen the execution 
of decrees against the same person by adjusting the claims of rival decree- 
holders without the necessity for separate proceedings. If, however, 
the property is not sufficient to satisfy all the claimants, the wording of 
the last Code, as judicially interpreted, held out an inducement to the attaching 
creditors to settle out of Court with the judgment-debtor at the expense of the 
other decree-holders. (9) The language of the section has been altered and 
widened by referring to assets held available for distribution rathot* than to 
assets “ realized in execution.'^ It is necessary of course that assets in cuder 
to bo “ held ” must be realized. It is not however necessary now that the 
realization must have been in execution as that phrase was interpreted under 
the former Code. It is sufficient that having been realized (and probably 
that will be held to be when the entire amount due from a purchaser has been 
paid into Court) they are available for distribution in execution. The creditors 

(1891); Arimuthu Vyapuripandaram, 35 225 (1886); Prosonnomoyeo Dasseo i’. 

M. 588 (1911); Maharaja of Burdwan v. Srcoiiath Roy, 21 C. 809 (1891); Vibredha* 
Apurba, 15 C. W. N. 872 (1911) ; 14 C. L. J. priya Tirthasami v. Yusuf Sahib, 28 M. 380 
50. (1905). 

(1) Manilal Umodram v. Nanabhai Manik- (6) Vibredhapriya v. Yusuf Sahib, supra^ 

lal, 28 B. 264, 274 (1903) ; Sow Bux Bogla and the Hection does not apply where the 
V. Shib Chunder Sen, 13 C. 225 (1886); judgment-debtor has paid money out of 
Bishen Chunder v. Monmohinee, 8 W. R. 501 Court to one of the decree-holders who had 
(1867). The realization was held to be by taken steps to execute the decree and who 
execution in Fink v. Mahoraj Bahadur Singh, then intimated to the Court that his claim 
4 0. W. N. 27 ; 26 C. 272 [equitable execution had been satished, Gowri Dutt v. Amarchand 
by appointment of recoiverj ; Sorabji Edalji C. L. J. 49 (1911). ^ 

V. Govind Ramji, 16 B. 91 (1891) [debt (7) Sorabji Coovarji v. Kala Raghunath, 
attached and paid into hands of Sheriff], 36 B. 156 (1 911). 

(2) Purshotam Das v. Mahanant Suraj- (8) Harai Saha v. Faizlur Rahman, 40 C. 

bharthi, 6 B. 688 (1882) ; Gopaldai v. Chunni 619 (1913). • 

Lal, 8 A. 67 (1885). (9) See Purshotam iJas Mahanant Suraj - 

(3) Vishvanath Maheshwar v. Virohand bharthi, 6 B. 588, at p. 690 (1882) [“The 

Pana Chand, 6 B. 16 (1881). arresting creditor may avail himself of the 

(4) Purshotam Das v. Mahanant Suraj- arrest to enter into any arrangement he thmk 9 

bharthi, 6 B. 688 (1882). proper with the debtor behind the back, and 

(6) Gopaldaiv.ChunniLall,8 A. 67(1886) ; independently of other creditors who may 
Sew Bux Bogla v. Shib Chunder Son, 13 C. have applied for exooution ”]. 
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must apply before (1) the assets have become so available to the Court, holdins 
the assets.(2) ® 

« 285 (now 63) of the last Code contained the words 

whwh shaU reeetve or realize such property." (3) A transferee may apply for 
execution to the Court which passed the decree (even though the latter may 
have been transferred for execution (4)). and tlie Court executing the decrw 
was held to have no jurisdiction upon the appUcation of the transferee who 
had not so applied.(6) A decree was passed by the Subordinate Judge, and in 
execution of that decree a sale of certain property was held and conducted by 
the Ackm- of the District Judge ; liM that in reference to that sale the District 
Judge had no jurisdiction to pass any order under the provisions of this Bection.(6) 
As to transfer for execution, vide ante. 

Decree for money.— Every decree (7) other than a decree for the enforce- 
ment of a mortgage (8) is, to the extent to which money is payable thereunder, 
a decree for the payment of money, notwithstanding that the amount of money 
so payable has not yet been ascertained, (9) or that relief of another kind has 
also been granted ; (10) but a dectee directing the realization of a money claim 
from mortgaged property and declaring the judgment-debtor to be personally 
liable for any deficiency in a mortgage decree(ll) is not a decree for the payment 
of money, and a decree directing the payment of money by any person does 
iiof. cease to he a decree for the payment of money in so far as that person is 
(•.(iticerned, merely because it directs as against another person, the realization 
of a money claim fi-om mortgage propcrty.(12) The Madras High Court has 
m 00 rec,pntly held that a decree directing the sale of mortgaged properties 
111 default of payment of money is a decree for money whether there i.s a direction 
to pay personally or not, and whether the remedy against the property is ex- 
hausted or not.(13) The section refers to bond fide decree-holders, and tlie Court 


( J ) See Tinichcttambala C-hott i r. Seshay* 
yaiigar, 4M. 383 (1881). 

(2) See Kri.shnaahaiikar v. Chandra Shan- 
kar, 5 15. 198 (1880). 

(3) See Bluigwan (thunder Kirtiratnn v. 
Clinndra Mala Cupta, 29 C. 773 (19(12) ; s. c., 

I C. L. J. 97. 

(4) 15aij Nath Goenka v. Holloway, 1 
C. L. J. 317 (1905). 

(5) Jameshwar Prasad v. Thakur Prasad, 
25 A. 443 (1903). 

(6) Nobo Kishore Dass v. Protap Cliundor 
Banerjoe, 1 C. L. R. 634 (1878). 

(7) See Hart v. Tara Prosonno Mukherjee, 

II C. 718 (1886) ; Viraraghava Ayyangar v. 
Varada Ayyangar, 5 M. 123 (1882). A judg- 
ment under s. 86 of^ho Insolvent Act is a 
money decree : In re Bhugwandas Hurjivan 
8 B. 611 (1884). As to the legal represen- 
tative of deceased judgment-debtor purchaser 
of the decree, see Munmohan Das v. Vizbai, 13 
B, 171 (1888) ; diet, in Laldhari v. Manager, 
Court of Wards, 14 C. L. J. 639, 644 (191 1 ). 


(8) Jagat Narain Rai v. Dhundhoy Rai, 6 
A. 666 (1883), but a mortgagee may waive his 
lien and proceed under this section : Fukeer 
Buksh V. Chutterdharo(‘ Chowdry, 14 W. R. 
209 (1870) ; as also where ho obtains a decree 
without declaration of lien ; Radhakant Roy 
V. Murza Sudafat, 21 W. R. 86 (1873). 

(9) Viraraghava Ayyangar v. Virada 
Ayyangar, 5 M. 123 (1882) [decree for mesne- 
profits], but sec Mt. Binda Bibee v. Lalla 
Gopeenath, 21 W. R. 66 (1873). 

(10) Hart V. Tara Prosonno Mukherjee, 
supra f foil. Kommaohi Kather v. Pakker, 20 M. 
107, 110 (1896); dist. in Laldhari n. Manager, 
Court of Wards, 14 C. L. J. 639, 644 (1911). 

(11) Fazil Howladar v. Krishno Bundhoo 
Roy, 26 C. 680 (1897) ; dist. Hart v. Tara 
Prosonno Mukherjee, 11 C. 718 (1886) ; s. c., 
2 C. W. N. 118. 

(12) Delhi and London Bank v. Unoove- 
nanted Service Bank, 10 A. 36 (1887). 

(13) Vardhinadasamy v. Somasundram, 28 
M. 473 (1904). 


Z 
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should exclude perBons who ate not so,(l) and tlie Court is competent to deter- 
mine the question of bond fides.(2) 

The same judgment debtor.’ —If A. holds a decree against two persons 

X. and Y. ; and B. holds a decree against only one of them, X. ; in so far as the 
decrees are both decrees against X. they are decrees against the same judgment- 
debtor. (3) Where property belonging to A. has been attached under a decree, 
and other decree-holders than the attaching creditor have ap})lied before realiza- 
tion of assets to participate in the sale proceeds, and amongst them a creditor 
who has obtained a decree against A. and B., such latter creditor is entitled 
under this section to share in the proceeds of the sale of A.’s property. (4) The 
following decrees have been held not to be against the same judgment-debtor : 
A decree against B. and a decree against B.’s representative ; (5) a decree against 

Y. as representative of a party’s deceased husband and a decree against Y. in his 
])er8onal capacity. (6) 

All will share equally in the surplus after d(‘.ducting the costs of realization ; 
there being no priority except perhaps in the case of Crown debts, (7) as to which 
also sec third sub-clause, or, it has been held,(8) in the case of rent realized by 
the sale of ihe house or building for which it was due. It is only the unsatisfied 
portion of the decree that ought to be taken into account in a qu('stion of sale- 
able distribution, there being no reason why any amount should be set apart in 
favour of a decrcc-li older in propoition to any sum covered by his dei.ree which 
has already been realized. (9) 

Sale subject to a mortgage. — ^Clauses (a) and (6) of the proviso refer 
only to sales in execution of simple money decrees and declare the incompetence 
of a mortgagee as such to any share of the surplus proceeds when the property 
is sold subject to his mortgage ; otherwise, if he consents to sell the property 
free of lien ; clause (c) refers to sales under mortgage decrees, but in such a case, 
as appears from that clause, prior incumbrances are not taken into account, 
the sale proceeds being distributed in discharge of subsequent incumbrances 


(1) In re Sunder Das, 11 C. 42 (18S4); 
('haganlal v. Eazarali, 13 B. 154 (1888). 

(2) Puran Chand v. Purondra Narain, 17 
C. W. N. 320, 328 (1912) ; Peary Lai Das r. 
Peary Lai Dawn, 18 C. J.. J. 646 (1913). 

(3) Gonesh Das Bagria r. Shiva Lakshinan 
Bhakat, 30 C. 583 (1903) ; s. c., 7 C. W. N. 
414, overruling Deboki Nundun Son v. Hait, 
12 C, 294 (1885) [explained in Nirabaji 
Tulsirain v. Vadia Vonkati, 16 B. 683 (1892)] ; 
foil. Gatti Lai v. Bir Bahadur Sahai, 27 A. 
158 (1904) ; Chotalal v. Nabibhai, 29 B. 528 
(1905). 

(4) Shumbhoo Nath Paddar v. Luckynath 
Dey, 9 C. 920 (1883), foil. Delhi and London 
Bank v. Unoovenanted Service Bank, 10 A. 
35, 38 (1887). 

(5) Govind Abaji v. Mohoniraj Vinayak, 25 
B. 494 (1901) ; h. c., 3 Bom. L. R. 407 (1901). 


In this ease then* was no decree against the 
father and one against the son, but the case 
has been distinguished where there was one 
decree against the father, and another 
against father and son ; Ramanathan 
Chettiar i’. Subramania Sastrial, 26 M. 179, 
382 (1902), and see Grant v. Subramanian, 
22 M. 241 (1898) ; Srinivasa v. Kanthimathi 
33 M. 465 (1910). 

(0) Bhola Nath v. Maq-bul-un-nissa, 20 A. 
28, 34 (1903) ; but see Hart v, Tara Prosonno 
Mukherjoe, 11 0. 718, 728 (1886). 

(7) As to which soe^Secretary of State v. 
Bombay Landing, etc. Co., 6 B. H. C!, R, O., 
a J. 23 (1868). 

(8) Maniklal Vonilal v. Lakha, 4 B. 429 
(1880). 

(9) Sarat Chundra Kundu v. Doyal Chund 
Seal. 3 C. W, N. 308 (1899). 
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oiily.(l) Tlie section refers to (;ases in wliicli property is sold subject to a 
mortgage, and not to cases whore property subject to an undisclosed mortgage is 
sold in execution. (2) The Court has jurisdiction to inquire into the merits of 
the alleged mortgage. (3) 

Sale under mortgage decree. — See notes to “ Sale subject to mortgage.” 
This provision applies wliero the decree orders the p]*operty to be sold, and not 
to the case whore the property sold was not the encumbered property but other 
property of the judgment-debtor. (4) It was held that the term “ incumhrance ” 
could not be read as “ an incumbrance or incumbrances ” so as to apply a principle 
to the distribution of proceeds which would give priority to a subsequent 
incutnbrancc.(r)) 

Amount due.” — The words of the former section were “ w disclargimj 
the interest (6) and 'principal money due on the incurnhrancc.^' 

Subsequent incumbrances.” — The sale proceeds are to be applied in 
satisfaction of incumbrances according to their x>riority.(7) 

Suit for refund of assets, clause (2). — The scheme of the section is 
to enable the Judge as a matter of administration (8) to distribute th(^ sale 
proceeds according to what seems at the time to bo the rights of the x>arties. 
But til is distribution does not import a conclusive adjudication on those rights 
which may lie subsequently readjusted in a suit under this clause. Such a 
suit is to recover the assets, not to set aside the order for distribution, nor does 
the order for the reasons stated stand in the way of the suit. (9) The party 
aggrieved is entitled to bring a regular suit to c('m])el the successful judgment- 
creditor jn execution to refund. (10) The cause of action arises only wlien the 
money is paid. (11) And all parties to the distribution should be made paities 
in the suit. (12) Though an order under this section is not appealable, (13) it 

(1) .Tagat Narain Kai v. Dhundhey Rai, 5 
A. .566 (1883) ; mortgaged property cannot 
1 k' sold subject to a prior mortgage : Bhagwan 
Das V. Bhawani, 26 A. 14, 1 7 (1<K)3). 8oc as 
to C!l. (6) Janoky Bullubh Sen v. Johiruddin 
Mahomed, 10 V. 507 (1884), and Cl. (a) Kaleo 
Das Chose r. Lall Moliun Gho.se, 16 W. R. 

.306 (1871) ; Bank of Bengal Nundo Lall 
Dass, 12 B. L. R. 509 (1873). See Venka- 
t aram v. Mangalathammal,17 M.L. J. 80 ( 1906). 

(2) Joy Clmndcr Ghose v. Ram Narain 
Voddar, 21 W. R. 43 (1873) ; Fukeer Buksh 
V. Obutterdharoo Chowdhry, 14 W. R. 209 
(1870) ; Sha Nagendas ?\ Halalkore Nathwa, 

5 B. 470, 477 (1881). 

(3) Purshotam Sidheswar v. Dhonda Amrit, 

0 B. 582 (1880) ; Vishnu Dikshit v. Narsin- 
grav, 6 B. 684 (1882L 

(4) Komachi Kather r. Pakker, 20 M. 107, 

109, no (1896). 

(5) Mitthu Lai v. Kishan Lai, 12 A. 646 
(1890). 

(6) In Swarama e. Subramaya, 9 M. 67 
(1885), it .was held that rent could not lie 
regarded as interest. 


(7) Shahi Ram r. Shib Lai, 7 A. 378 (1885). 

(8) Though the order on whieh such 
administration is based is a judicial order, 
Baij Nath Prosad v. Ghaushyam Dass, 8 
C. W. N. 382, 384 (1904). 

(9) Shankar Sarup r. Mojo Mai, 23 A. 
:u:i ; .s. 0 ., 5 C. W. N. 649 ; 3 Bom. L. R. 713 
(1901) P. G. ; but see Gouri Prosad Kundu 
e. Ram Ratan Sirear, 13 G. 159 (1886). In 
Hindwar Singh r. Bhawani Porshad, 2 
C. W. N. 429 (1897), an order under this 
section was held to bar a suit under the 
particular circumstances. Such a suit was 
hold to lie under the Code of 1859. Gogaram 
?).Kartick Chunder Singh, 9 W. R. 51 4 (1886). 

(10) Ghaganlal V. Fazarali, 13 B. 154 (1888). 

(11) Hartv. Tara Prosonno Mukherjee, 1 1 
0.718 (1885). 

(12) Gouri Trosad Kundu v. Ram Ratan 
Sircar, supra, at p. 162 ; Brojo Kanth 
Chuckerbutty v. Banee Madhub Dischit, 23 
W. R. 434 (1876). 

(13) See secL 104 ; Kashi Ram v, Mani 
Ram, 13 A. 210 (1892) ; Gogaram v. Kartick 
Chunder Singh, 9 W. R. 614 (1868). 
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may be open to revision (1) aa well as to attack by suit. It has been held that 
a Small Cause Court cannot try a suit for refund of assets paid under this 
section ; (2) but tliis has been dissented from.(3) 

Sale proceeds. — When surplus sale proceeds are in Court the Judge should 
pay them out only to the party in wliose name they stand, or his agent. (4) 
It 1ms been held that the Court may allow a decree-holder to take out the purchase 
money before confirmation of Sale. (5) Where property was sold under one 
decree and the proceeds were sufficient to satisfy both the decrees of two creditors, 
the property should not, it was held, be resold but the other decree should have 
been satisfied out of the assets realized by the first sale. (6) If a mortgagee receives 
any money out of the surplus sale-proceeds of a share in tlie property mortgaged 
to him, sold in execution of a decree on a prior mortgage from some of the mort- 
gagors to whom the share belonged and against whom the deciee was obtained, 
lie is bound to apply the money to the satisfaction of his mortgage debt, only 
in case he receives it by virtue of his security and not otherwise, although the 
payment might be made to him by the said mortgagors in satisfaction of other 
debts due to him from them.(7) 


Resistance to Execution. 

830.1 74. Where the Court is satisfied that the holder of a decree 

Resistance to execu- ^ foT the fossession of immoveahle froyerty or 
that the purchaser of immoveable property sold 
in execution of a decree has been resisted or obstructed in obtain- 
ing possession of the property by the judgment-debtor or some 
person on his behalf and that such resistancje or obstruction was 
without any just cause, the Court may, ah the instance of the 
decree-holder or purchaser, order the judgment-debtor or such 
other person to be detained^ in the civil prison for a term wliirh 
may extend to thirty days and may further direct that the decree- 
holder or purchaser be put into possession of the property. 

Resistance.— See notes to 0. XXL rr. 97-103, post, which deal with 
resistance to delivery of possession either to decree-holder or purchaser. 


(1) Tiruuhitiambala r. Seshayyangar, 4 
M. 383 (1881); Sew Bux Bogla v. Shib 
Ohunder Sen, 13 C. 226 (1886) ; Viroraghava 
V. Para Sumatra, 16 M. 372 (1891). In 
V'enkataraman v. Mahabrigayyan, 9 M. 608 
(1886), the Court refused to interfere. 

(2) Shahi Ram v. Shib Lai, 7 A. 378 
(1886). 

(3) Harihara v. Subramanya, 9 M. 260 
(1886). 

(4) In re Puddabatty PaBsee, 12 W. R 


362 (1869). ^ 

(6) Jogendra Nath Sircar v, Gobiiid 
Chundor Addi, 12 C. 252 (1886) ; Vishvanath 
Maheshvar v. Virchand Paha Chand, 6 B. 16 
(1881) ; but see Hafez Jfahomed v. Pamodar 
Pramanick, 18 C. 242,^46 (1891). 

(6) Rati Ram v. Chiranji Lai, 3 A. 679 
(1881). 

(7) Ganga Ram Marwari v. Jaibullap 
Narain Singh, 30 C. 963 (1903). 



PART III. 

INt!lDENTAL PROCEEDINGS. 


Commissions. 

75. HubjecL U) such cofiditions and limitations as may be 
Power of Court to prescribed, the Court may issue a commission — 
issue commissions. f^a) to examine any person ; 

(b) to make a local investigation ; 

(c) to examine or adjust accounts ; ar 

(d) to make a partition. 


Thu power of a Court to issue a commission is (defined iji this sect.ion. But 
tiio Court cannot delegate its judicial functions under it. And see 0. XXVI. 
r. 9.(1) 

76. (/) A commission for the examinatiort oj any person [s. 386.] 

Commission to may be issued to any Court (not being a High 

another Court. Gourt) siluote in a jtroviiice other than the 

province in which the Court of issue is situate and hating jurisdic- 
tion in the place, in which the person to be examined resides. 

(;i') Every Court receiving a commission for the exaniina- [5.388.] 
tion of any person under sub-section (!) shall examine him or 
cause him to be examined pursuant thereto, and the com- [s. 889.] 
mission, when it has been duly executed, shall be returned together 
with the evidence taken under it to the. Court from which it 
was issued, unless the order for issuing the commission has other- 
wise directed, in which case the commission shall be returned 
in terms of such order. 

77. In lieu of issuing a co-mmission the Co-urt may issm a 

letter of reqxtest to examine a witness residing 
Letter of request. at any ploce not wUMn British India. 

(1) Ram Narain ». Odindra Nath, 17 Rai Kishori ». Kumudmi, 16 C. L. J. 138 
0. W. N. 860 (1911) ; 16 C. L. J. 17 ; and (1910). 
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391 .] 78 . The provisions as to the execution and return of coin- 

Commissions issued by missions for the examimtion of witnesses shall 
foreign Courts. Rpply fo commissions issued by — 

(a) Courts situate beyond the limits of British India and 

estabhshed or continued by the authority of His 
Majesty or of the Governor General in Council, or 

(b) Courts situate in any part of the British Empire other 

than British India, or 

(c) Courts of any foreign country for the time being in 

alhance with His Majesty. 

Commissions.— This subject is further dealt with iu 0. XXVL and the 
notes thereto, to which refer. As to forms of letter of request, see First Schedule, 
Appendix II, No. 8 ; and as to the same 0. XXVL r. 5, 'posU 



PART IV. 

SUITS IN PARTICULAR CASES. 


Suits by oe. against the Government or Public Officers 

IN THEIF OFFICIAL CAPACITY. 

79. (1) Suits by or against the Government shall be insti- 
Suiu by or against tuted by or against the Se^S'etary of State for 
Government. India in Council. 

( Nothing in this section shall he deemed to limit or other- 
wise affect any information exhibited by the Advocate General in 
exercise of the 'power declared by section 111 of the East India 
Company Act, 1H13, 

Suits. — This is sect. 4.16 of the last (^ode. Beets. 417-421 are now it. 2~6 
of 0. XXVII. , the first rule of that Order, dealing with pleadings, being new. 
Beet. 122 is now r. 27 of 0. V. Beet. 423 is r. 7 of 0. XXVII. Sects. 424 and 
425 are now sects. 80, 81. Sects. 426 and 427 arc r. 8 of 0. XXVII. Sects. 428 
and 429 are now sects. 8i and 82. 

The liability of the Secretary of State for India in Council to b(‘. sued depends 
on tlie statute 21 & 22 Viet. c. 106, for the better government cf India, and turns 
principally upon the construction of sect. 65 of that Statute. (1) Whether a 
suit will lie at the instance of Government is a matter of substantive law. As 
regards the Court in which such a suit, assuming it to lie, should be brought, 
reference should be made in the case of the High Courts to their Letters Patent ; 
in other cases to the various Indian Civil Courts Acts, and to sects. 16-20 of this 
Code. (2) \Yliether and when a suit will lie against a public oflicer is a question 


(1) See for a recent decision, in wliich the 
earlier cases are cited, Jehangir v. Secretary 
of State, 27 B. 189^1902), and others cited 
in O’Kinealy’s C. P. C., notes to s. 41G. 

(2) VideanUy notes to those sections, and in 
particular as regards suits against Govern- 
ment ; see those in which the question has 
arisen whether the Government may [Biprodas 
Hoy r. Secretary of State, 14 0. 2G2 n. (1884) ; 


Subbaraya v. Government, 1 M. 280 (1802)J 
or may not bo said to carry on business 
[Bundle v. Secretary of State, 1 Hyde, 117 
(1862-6.3) ; Hoya Narain v. Secretary of State, 
14 C. 250 (1887)]. Several suits have been 
decided in which the cause of action did not 
accrue within the local limits, and in which 
therefore those Courts could have had juris- 
diction only if the Government could be held 


s. 416 .] 



S. 424.] 
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of subBiantive law. Judicial officers arc protected l)y Act XVlfl. of 1850, but 
no Bucli general protection is granted to executive officer8.(l) None of these 
matters arc relevant to t hese provisions, which deal with the subject of procedure 
in a case pwpeily wsiitutod. The statute first cited provides that the Secretary 
of State for India in Council maybe sued as a body corporate, and this section 
piovidea that suits shall he so entitled.(2) Where, however, a Brut was wronulv 
^uonv'Xvt a^amst UxeVlijAx Court., on appeal, allowed the name of tl 

IVIagistrat e t o be sh iiek out. ami f bat of the Secretary of State for India in 
to he insertvd.(3) * ^ pencil 

/formations. —The power of the Advocate-General to exhibit informa- 
tiOM in the nature of actions at law or Bills in Bijui'ty was expressly deckved 
\)y sect. 111 of the East India Company Act, 1813 (53 Geo. 3, c. 155 ). and kept 
alive by sect. 2 of the Government of India Act, 1833 (3 & 4 Will. 4, c. 85), 
and again by sect. 1 of the Government of India Act, 1853 (16 & 17 Viet. c. 95), 
now merged in the statute of 1858 already mentioned (21 & 22 Viet. c. lOG). 
The Governor General in Council is precluded by sect. 22 of the Indian Councils 
Act, 1861 (24 & 25 Viet. c. 67), from legislative interference with the provisions 
of any of the enactments above quoted. The question was considered whether 
sect. 416 of the last ^ode appeared to exclude informations exhibited by the 
Advocate- General j and whether it was therefore desirable to add a proviso 
saving such information. And this has been done. 


80 . No s\iit shall be instituted against the Secretary of 
Notice. State /or India in Council, or against a public 

officer in respect of any act purporting to be 
done by sncli public officer in his official capacity, until the 
expiration of two months next after notice in writing has been, 
in the case of the Secretary of State in Council, d,elivered to, 
or left at the office of, a Secretary to the Local Government 
or the Collector of the district, and, in the case of a public 
officer, delivered to him or left at his office, stating the cause of 
action, the name, description and place of residence of the plaintiff 
and the relief which he claims ; and the plaint shall contain 
a statement that such notice has been so delivered or left. 

“ No suit.” — The words “ no suit” under the last Code were held to mean 
what they say, that is no suit of any kind, and the section was not confined to 
<1 particular class of suit, such as suits founded on tort and claiming damages. 


to carry on huainess in those limits. Sco 
Hukni Chand, C. P, C. 321 ; Ross Johnson r. 
Secretary of State, 2 Hyde, 163 (1864) ; P. & 
O. S. N. Co. V, Secretary of State, 5 B. H, C. 
R. App. 1 (1861) ; Brito v. Secretary of State, 
6 B. 261 (1881) ; Hari Bhanji r. Secretary of 
State, 4 M. 344 (1879 ) ; sec also as to jurisdic- 
tion, Hearsay v. Secretary of State, 6 A. H. 


C. R. 47 (1873). 

(1) Some cases will ife found collected in 
O’Kinealy’s C. P. C., notes to s. 422. 

(2) Nobin Chunder v. Secretary of State, 1 
C. 11, 14 (1876). 

(3) Nilkanthapa t». Magistrate, 6 B. 670 
(1882); Balaram v. Magistrate, 6 B. 673 
(1882). 
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And it has been held under the present Code that this section apphes to suits 
of every kiiid.(l) The object of notice is to give the defendant breathing time, 
so as to enable him to determine whether reparation ought to be made ; 
and the principle is applicable to any class of suit.(2) The substitution of 
the words “ any act ” for “ an act ” points in the same direction. Notice has, 
in consequence, been deemed necessary even when the remedy sought was an 
injunction, and though delay involved in the giving of notice mi^t involve 
the commission of the wrong complained of before the suit was filed.(3) But 
the objection for want of notice can only be taken by the Secretary of State, 
and where no relief is claimed against him it has been held that no notice is 
necessary. (4) 

“ Shall be instituted.” — That is, commenced. The section says that 
no suit shall bo instituted, not that it shall not be proceeded with or main- 
tained. The language of the section is imperative, and absolutely debars a 
Court from entertaining a suit instituted without compliance with the 
provisions of the section. A Court cannot under such circumstances stay 
proceedings and allow time to the plaintiff to serve the requisite notice, but its 
only course is to reject the plaint.(5) It has, however, been held that 
there is nothing in the law to show that in case of any amendment of 
the plaint, necessitated by the alleged discovery of facts previously unknown 
to the plaintiff, the Secretary of State, should have a further notice of two 
months, when the reli(*i asked for is not altered by such amendment, and 
it only embodies certain further material in support of the plaintiff s 
contention. (6) And where, in an action already instituted against the Secretary 
of State, a public servant was also afterwards joined as defendant, who, however, 
was not sued for any act done by him independently of Government, and no 
separate relief was asked for against him, no notice was held tt> be required 
in his case. (7) Purther, there is nothing to prevent the defendant from waiving 
Ihc notice or from being estopped by his conduct fi'om pleading the 
want of it at tlie trial(8) Though the Secretary of State is not a necessary 
party to a suii- to set aside a revenue sale, yet the Government has such an 


(1) Secretary of State v. (jajanan, 35 B. 
3fi2 (1011); Sakharam Bagwan v. Secretary 
of State, 14 B. L. R. 353 (1912) ; Secretary 
of State V. Kalckhan, 37 M. 113 (1914). 

(2) Secretary of State v. Rajluoki Dobi, 25 

C. 239, 243, 244 (1897) ; ref. to. Manindra 
Chandra Nandi v. Seen'tary of State, 5 C. L. J. 
148, 107 (1907) ; contra, Sliahebzadce 

Shahunshab Begum e. Fergusaon, 7 C. 499 
(1881), where it appears to have ton con- 
sidered that notice w\b required only in suits 
in respect of tortious or quasi-tortious acts. 
It may, however, bo a question whether there 
was an act done in official capacity in the 
sense used. * See Sardarsingji v. Ganpatsingji, 
14 B. 395, 402 (1889). And see Rajmal v. 
Hanmant, 20 B. 697 (1895), where it was hold 


that the section did not apply where the suit 
was one ex-coulraclu. Bui see Chliaganlal 
V. Collector of Kaira, 35 B. 42 (1910). 

(3) Hari v. Secretary of State, 27 B. 424 
(1903) ; s. e., 5 B. L. R. 431 ; seo Secretary 
of State V. Rajlucki, 25 C. at p. 244 (1897). 

(4) Raghubans Saliai v. Pliool Kuiiiari, 32 
C. 1 130 (1906) ; s. c., I C. h. J. 542 ; Naginlal 
V, The Official Assignee, 14 Bom. L. R. 1148 
(1912); 37 B. 243. 

(5) Bachchu Singh v. Secretary of State, 25 
A. 187 (1902). 

(6) Ezra v. Secretary of State, / L. W. N. 
249 (1902) ; s. c., 30 C. 36. 

(7) Ib. 

(8) Maiiindra CSiandra Nandi v. Sjeoretary 
of State, 5 C. L. J. 148, 168 (1907). 
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interest in the suit as would justify the Court in adding the Secretary of State 
as a party, (1) and this section, it lias been held, does not prevent that 
being done. (2) 

Public officer. — See as to the definition of this term, sect. 2, ante. The 
Official Trustee ; (3) Official Assignee ; (4) Administrator-Gcnci'al ; (5) a Collector 
acting as agent of the Court of Wards, and as such illegally seizing property ; (6) 
and a Talukdari Settlement Officer, when acting as manager under Act XXL of 
1881,(7) or under sect. 79a of Bombay Land Kevenue Code (Bom. Act Y. of 
1879), (8) have been held to be public officers. 

“ In respect of any act.” — The words “ in respect of an act pui’porting 
to be done by him in his official capacity ” were introduced by Act XII. of 1879 
into sect. 424 of the last Code under which it was held that the qualifications 
“ in res'pcci of an act, eic.f do not relate to the Secretai y of State. They did 
not apply to the case of the Secretary of State in Council.(9) This is now made 
clear by the introduction of the words hy such fuUic officer.'' The defendant 
must notonlybe a public officer, but the act must bedoue in his official capacity.(lO) 
If not,(ll) then the section does not apply. There must, liowcver, be a distimd 
act by the public officer which is complained of to entith; him to notice, and so 
it has been held unnecessary where a Collector was made a party not in respect 
of any alleged illegal act by him, but on the application of the minor’s personal 
guardians in order to protect the minor’s title ; (12) and where a Collector was 
iriercly guardian ad litem. In such a case the suit is not against him at all, 
and he defends on behalf of the minor only. (13) To take a case oitb of this 


(1) Bal Mokooiid v. .lirjudhuu Roy, 9 C. 
271, 276, 277 (1882); Balldshon Das c. 
Simpson, 2 C. W. N. 513 (1898) ; s. c., 25 C. 
833 ; foil, ill Bhola Nath v. Secretary of 
State for India, 17 C. W. N. 64 (1912) ; 40 
C. 503 (A. C.) (1912). 

(2) Bal Mokoond i\ Jirjudhun Roy, 9 0. 
271, supra. 

(3) Shahebzadee Shahanshah Begum v, 
Fergusson, 7 C. 499 (1881). 

(4) Joosub Haji v. Kemp, 26 B. 809 (1902) ; 
8. 0., 4 B. L. R. 929. 

(5) Bholaram Chowdhury v. Administrator- 
General, 8 C. W. N. 913 (1904) ; Antone v. 
Administrator-General, 28 B. 529, 532 (1904). 

(6) Collector of Bijnor v. Munnvar, 3 A. 
20 (1880). 

(7) Sardarsingji r. Ganpatsingji, 14 B. 
395, 402 (1889). 

■ (8) Talukdari Settlement Officer v. Bhai- 
jibhai, 14 Bom. L. R. 677 (1912) ; Chhaganlal 
V. The Collector of Kaira, 36 B. 42 (1910) ; 
Secretary of State v. Gajanan, 35 B. 362 
(1911) ; 13 Bom. L. R. 273 ; Cecil Gray v. 
Cantonment Committee of Poona, 34 B. 683 


(1910). 

(9) Secretary of State v. Rajlucki Dobi, 25 
C. 239, 242 (1897). 

(10) See Jogendra Nath i.*: Price, 24 0. 684 
(1894) fdist. in Muhammad Saddiq v. Panna 
Lall, 26 A. 220, 222 (1903)] ; Secretary of 
State V. Rajlucki Debi, 25 C. 239 (1897) ; 
Antone v. Administrator-General, 28 B. 529 
(1904), and of. Swamirayacharya v. Collectoi 
of Dharwar, 15 B. 441 (1890) ; Bakhtwar 
Mai V. Abdul Lalif, 29 A. 567 (1907), in 
wliich the acts were hold to have been done 
in official capacity ; Chhaganlal v. The 
Collector of Kaira, supra. 

(11) Muhammad Saddiq v. Panna Lall,26 A . 
220 (1903), and two following notes. A 
public officer sued in respect of an act done 
in bad faith is not entitled to notice : Peary v, 
Weston, 16 C. W. N. lio, 214 (1911). 

(12) Bhau Balapa v. Nana, 13 B. 343, 347 
(1888). 

(13) Anantharaman v. Ramasami, 11 M. 
317 (1888) [explaining Narsingrav v, Luxu- 
manrav, 1 B. 318 (1876)] ; cf. Jadow Mulji v, 
Chhagan Raichand, 5 B. 306 (1881). 
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section it must be proved that there was something in the conduct of the Secretary 
of State whicli prevented the plaintiff fi’om complying with its provisions. (1) 

Notice. — The three requisites to he stated are: (a) cause of action; 
(h) name and residence ; (c) relief sought. 

Tlie object of the section being merely to inform the defendant substantially 
of tlie ground of complaint, tlie words “ stating the cause of action ” sliould not 
be (‘onstrued too strictly or narrowty.(2) In considering the sufficiency 
of a notice on this point, it should not be read with the strictness with which 
a plaint should be read.(3) A notice is sufficient if it substantially fulfils its 
object in informing the parties concern(‘d generally of Ibc nature of the suit 
intended to be filed. (4) 

The name of the intending plaintiff must be stated. A notice given by 
a party who dies before suit does not enure, it has been held, for the benefit 
of liis representative, and enable the latter to maintain th(‘ suit without giving 
a fresh notice, as the notice in su<;h place does not give the name of the actual 
])iaintiff.(5) Futiher, the abode of the intending plaintiff must be stated.(()) 
The amended section adds description of plaintiff. And this a])plies to all 
plaintiffs if tlierc are more than one. 

Lastly, the relief claimed sfiould be stated. Generally, and as regards 
all these matt(irs, it may b(^ said (to adojit the language of Pollock, C.B.),(7) 
it is, on tlie question of sufficiency, necessary “ to impart a little common sense 
into notices of this kind,’’ and to ascertain whetlier the object of the L<^gislature 
has been ^ubstantiaUy and effectively carried out. If no notice has bemi given, 
or It is lield to bo insufficient, the proper course, it lias been held, is not to dismiss 
the suit, but to reject the plaint, and give an opportunity to serve a fresh notice.(8) 

“Plaint shall contain a statement.”— -The portion of this section 
relating to the plaint, containing a statement that such notice has been left 
or delivered in the manner prescribed by it, is separate from the earlier poi tion, 
which deals with the delivery of the notice two nionths before suit. 
It is only when notice is not given that the suit is liable to be dismissed (or 
the plaint rejected). The suit, however, may be proceeded with, if notice has 
been given in the manner prescribed, and subsequently the plaint is amended 
in order to state that fact. (9) 

(6) Bachchu Singh v. Secretary of State, 
26 A. 187; Bhola Nath v. Secretary of State 
for India in Council, 17 0. W. N. 64 (111)2) ; 
40 C. 503 ; notice muat give naincB, etc., of 
all plaintiffs. 

(6) Ib., at p. 191 ; Bholaram Chowdhury 
V. Administrator-Genei’al, 8 C. W. N. 913, 910 
(1904). 

(7) Jones v. NichoUs, 13 M. & W. 363, 
cited in Bales v. Municipal Commissioners of 
Madra.s, 14 M. 386, 390 (1890). 

(8) Bachchu Singh v. Secretary of State, 
mpra, at pp. 190, 193. 

(9) Bholaram Cliowdhury v. Administrator- 
General, 8 C. W. N. 913 (1904). 

of suit after the notice. 


(1) Sakharam v. Secretary of State, 14 
Bom. L. R. 353 (1911) ; Secretary of State 
V. Gajanan, 35 B. 362 (191 1) ; 13 Bom. L. H. 
273. 

(2) Bholaraiv Chowdhury n. Adminis- 

trator-General, 8 C. W. N. 913 (1904); 
Secretary of State Perumal Pillai, 24 M. 
279, 282 (1900) ; Bachchu Singh v. Secretary 
of State, 25 A. 187, (1902). 

(3) Parbutti Churn v. Nobin Chundcr, 
13 C. L. R. 195 (1883). 

(4) Johangir Cursotjiv. Secretary of State, 
27 B. 189 ; 8. c., 5 Bom. L. R. 30 ; Molncrney 
V. Secretary of State for India, 38 C. 797 
(1911 ) ; plaint cannot be amended as to nature 
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($>.426, 81. Ill a suit instituted against a public officer in respect 

Exemption from arrest of fUffortin^ tobedmwby him in his 

and personiU appear- qfficidl capacity — 

(a) the defendant shall not he liable to 
arrest nor his property to attachment otherwise than in 
execution of a decree, and, 

{b) where the Court is satisfied that the defenda'nt cannot 
absent himself from his duty without detriment to 
the public service, it shall exempt him from appearing 
in person. 


Arrest. — A public officer could not be arrested under sec.t. 425 of tlie last 
Code without the consent of the District Judge. “ Where the Court is satisfied ; ’ 
this expression has been substituted for “Ac satisfies the Court’' in sect. 428 
of the last Code to remove the misapprehension that the officer is bound personally 
to satisfy the Court of his inability to attend. 


Ls. 429.1 82. (1) Where the decree is against the Secretary of 

State for India in Council or against a public 
Execution of decree. officer in respect of any such act as aforesaid, 

a time shall be specified in the decree within which it ghall be 
satisfied ; and, if the decree is not satisfied within the time so 
specified, the Court shall report the case for the orders of the 
Ijocal Government. 

(2) Execution shall not be issued on any such decree unless 
it remains unsatisfied for the period of three nionths computed 
from the date of 'such report. 


Suits by Aliens and by or against Foreign and 
Native Eulers. 

[S.480.] 83. (/) Alien enemies residing in British India with the 

permission of the Governor General in Council, 
When aliens may sue. friends, may sue in the Courts of 

British India, as if they were subjects of His Majesty. 

(.:^) No alien enemy residing in British India without such 
permission, or residing in a foreign country, shall sue in any of 
such Courts. * 

Explanation. - Every person residing in a foreign country 
the Government of which is at war with the United Kingdom 
of Great Britain and Ireland, and carrying on business in that 
country without a license in that behafi under the hand of one 
of His Majesty’s Secretaries of State or of a Secretary to the 
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Government of India, shall, for the purpose of sub-section (2), be 
deemed to be an alien enemy residing in a foreign country. 

Aliens. — This section deals with the subjects of Foreign States, as the 
following sections deal with such States or Sovereign Princes and Ruling 
Chiefs as those terms are understood in sects. 85, 86. As to the position of 
aliens, see cases cited. (1) Alien friends stand on the same footing as 
subjects of His Majesty. But permission is a condition precedent in the case 
of alien enemies. 

84. (1) A foreign State may sue in any Court of British [s,43id 

When foreign States India : 

may sue. Provided that such State has been recog- 

nized by His Majesty or by the Governor General in Council : 

Provided, also, that the object of the suit is to enforce a 
private right tiested in the head of such State or in any officer 
of such State in his 'public capacity, 

(2) Every Court shall take judicial notice of the fact that 
a foreign State has or has not been recognized by His Majesty or 
by the Governor ’General in Council. 

Foreign State plaintiff. ^ — A Foreign State may sue subject to the ful- 
filment oT the two conditions mentioned in the provisos. As regards the first, 
if the Foreign State has been recognized, the recognition is conclusive of the 
right to sue. (2) The State sues by the name by which it has been recognized 
by His Majesty. In the (;aso of a monarchy, the public rights and inf erests 
are represented by the monarcli, and the suit is entitled, “ The Emperor of — ^ — 

r. A," or “ The King of v. B," as the case may be. In the case of a republic, 

the name of the State is used, as “ The United States of America r. W.’' (3) 
Sovereign Princes and Ruling Chiefs, as those terms are understood in the 
following sections, may sue, and must be sued, in the name of their States, e.g. 

“ Maharajali of v. K.” (4) 

Nextly, a suit by a Foreign State is limited to the objects stated in 
th<^ second proviso. It cannot sue for anything else. The infringement of 
its prerogative right does not constitute a cause of action.(r)) The “ private 
right ” spoken of does not mean individual rights as opposed to those of the 
body politic or State, but those private rights of the State which must be enforced 
in a Court of Justice, as distinguished from its political or territorial 
rights, which must, from their very nature, be made the subject of arrange- 
ment between one State and another. They are rights which may be enforced 

(1) Musgrove v. Chun Teeong, App. Caa. (4) 8. 87, pod. Sco Maharajah of 

(1891), 272, authorities cited arg. Bhartpore v. Kachcru, 19 A. 610 (1897). 

(2) Emperor of Austria c. Day. 2 Gift. (5) Emperor of Austria v. Day, awpra. The 

g2g. rule laid down in s. 84 is only an enactment 

(3) United States of AmericA r. Wagner, 2 of that which prevails in England : Hajon 

Oh. App. 582. Manick v. Bur Sing, 11 C. at p. 84 (1884). 



350 


TITK com OF CIVIL PROCEDURE. 


Pakt IV. 

Sec. 85. 


by a Foreign State against private individuals, as distinguished from rights 
which one State in its political capacity, may have as against another State 
in its political capacity. (1) The second luoviso takes the place of clause (6) 
of sect, iol of the last Code. It was thought that the language of that clause 
required restriction inasmuch as it appeared to confer on the head of a Foreign 
State a geiKual power to litigate in respect of the private rights of its subjects. 
It was considered, however, that the object of such litigation must be tlie enforce- 
ment of a private right vested in the head of the State or in an olTicer of the State 
as sucJi, and the language has been modified acc.ordingly. A Foreign State 
can only obtain relief subject to the rules and pursuant to the practice of the 
Court in which it sues, and one of the conditions is that, like an individual, it 
will give discover y . (2) 


[s. 432.1 85 . ( 1 ) Persons specially appointed by order of the 

Government at the request of any Sovereign 

poinTed^by***Governinent Prince or Ruling Chief, whether in subordi- 

to prosecute or defend alliance with the British Government or 

for Princes or Chiefs. j i -v • 

otherwise, and whether residing within or 

without British India, or at the request of any person competent, 

in the opinion of the Government, to act on behalf of such Prince 

or (yhief, to prosecute or defend any suit on his behalf, shall 

be deemed to be the recognized agents by whom appcfirances, 

• acts and applications under this Code may be made or done on 

behalf of such Prince or Chief. 

(2) An appointment under this section may be made for the 
purpose of a specified suit or of several specified suits, or for the 
purpose of all such suits as it may from time to time be necessary 
to prosecute or defend on behalf of the Prince or Chief. 

(3) A person appointed under this section may authorize 
or appoint persons to make appearances and applications and do 
acts in any such suit or suits as if he were himSelf a party thereto. 

Persons appointed to prosecute or defend. — As regards the moaning 
of the words “ Sovereign Prince ” or “ Ruling Chief,” see notes to next section. 

This section was not intended to limit the scope of 0. III. r. 2, correspond- 
ing with sect. 37 of the last Code, and does not prevent the institution of a 
suit by an independent Prince in his own name and through a recognized agent 
other than one appointed under this soction.{3) The section applies to suits 
filed in a Court of Revenue under the provisions of Act Xll.^of 1881. Where 

(1) Hajou Manick v. Bur Sing, 11 C. 17 Ch. App. 590; Republic of Peru t?. Weguelin, 
(1884) ; foil. Gurdyal Singh v. Raja of L. R. 20 Eq. 140. 

Faridkot, 22 0. at p. 229 (1896), at p, 228, it (3) Maharaja of Bhartporo v. Kaoheru, 19 
was doubted whether the suit fell within the A. 610 (1897) ; following Beer Chunder r, 
scope of the section. Ishan Chunder, 10 C. 136 (1883). 

(2) United States of America v. Wagner, 2 
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tlic plaint in a suit filed in a Ceurt of He venue on behalf of a Ruling Chief was 
signed by a person wlio, at the time of signing, had not been specially appointed 
by Government for such purpose under -this section, but was so appointed before 
the period of limitation in respect of such suit had expired, it was held that the 
plaint was a valid plaint for all purposes. (1) A political agent, if not specially 
appointed, cannot sue on belialf of a 'Prince.(2) 

86 . (1) Any such Prince or Chief, and any ambassador or [8.483.] 

Suits against Princes, envoy of a foreign State, may, with the consent 
Chiefs, ambassadors and of the Governor General in Council, certified 
by the signature of a Secretary to the Govern- 
ment of India, but not without such consent, be sued in any 
competent Court. 

(2) Such consent may be given with respect to a specified 
suit or to several specified suits, or with respect to all suits of any 
specified class or classes, and may specify, in the case of any suit 
or class of suits, the Court in which the Prince, Chief, ambassador 
or envoy may be sued ; luit it shall not be given unless it af fears 
to the Government that the Prince, Chi(‘f, ambassador or envoy— 

(a) has instituted a suit in the Court against the person 
desiring to sue him, or 

[h) l)y himself or another trades within the local limits of 
* the jurisdiction of the Court, or 

(c) is in possession of immoveable property situate within 
those limits and is to he sued with reference to such 
possession or for money charged thereon. 

(3) No such Prince, Chief, ambassador or envoy shall be 
arrested under this Code, and, except with the consent of the 
(Governor General in Council certified as aforesaid, no decree 
shall be executed against the property of any such Prince, Chief, 
ambassador or envoy. 

(4) The Governor General in Council may, by notification in 
the Gazette of India, authorize a Local Government and any 
Secretary to that Government to exercise, with respect to any 
Prince, Chief, ambassador or envoy named in the notification, the 
functions assigned by the foregoing sub-sections to the Governor 
General in Council and a Secretary to the Government of India, 
respectively. 

(5) A person may, as a tenant of immoveable property, sue, 
without such consent as is mentioned in this section, a Prince, 

Chief, ambassador or envoy from whom he holds or claims to 
hold the property. 

(1) Maharajah of Rewah v. Swami Saran, (2) Venkatrav Ghorpade v. Madhavrav 
26 A. 636 (1903). Ramchandra, 11 B. 63, 66 (1886). 
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“ Sovereign Prince ” and “ Ruling Chief.”— -In the Code of 1859, the 
words were “ Sovereign Prince or independent Chief,” and these were altered 
in the Code of 1877 to “ Sovereign Prince or Ruling Chief,” followed by the 
words, “whether in subordinate alliance,” etc. Sect. 433 of the last Code, 
which this section replaces, was amended by the addition of certain words 
in the fh’st paragraph, and the addition of the last two paragraphs by sect. 37, 
Act VII. of 1888. In these words were intended to be included Native Chiefs 
of India, feudatories, or tributaries of the British Government. The 
term “Chief ” is not defined, but its ordinary sense is a chieftain, or principal 
person of a tribe, family, or congregation. But the person must also be a “ ruling ’ ’ 
chief. It is incorrect, however, to limit the latter term to cases of plenary 
jiirisdiction.(l) 


Suits against Foreign States and Sovereign Princes.— The Courts 
of England have, according to its law, no jurisdiction over a Foreign Sovereign 
unless he submits to the jurisdiGtion.(2) Before the Code of 1877, the privilege 
of Sovereign Princes stood on the same footing as the privilege of Foreign 
Sov(‘.reignH in England. What this section does is to (create a personal 
privilege for Sovereign Princes, Ruling Chiefs, and their ambassadors and 
envoys. It is a modified form of the absolute privilege enjoyed by indc})cndent 
Sovereigns and their ambassadors in the Courts of England in accordanccj 
with principles of international law. The difference is that, while in England 
the privilege is unconditional, dependent only on the will of the Sovereign or 
his representative, in India it is dependent upon the c.ousenf of the 
Governor General in Council, where it can be given only under specified con- 
ditions. This modified or conditional privilege is, however, based upon sub- 
stantially the same principle as the absolute privilege — the dignity and 
independence of the ruler, which would be endangered by allowing any person 
to sue him at pleasure, and the political inconveniences and complications 
whicli would be the result. But as the absolute privilege may bo waived by 
the sovereign, d fortiori the modified privileges of the section may bo. (3) 
Where consent has been given, but none of the conditions enumerated in the 
second clause exist, the suit is not maintainable. (4) The Rajah of Tipperali 
was held to be subject to the Courts of British India in respect of lands held 
within it ; otherwise not, except in the cases mentioned in this section. (5) 
But it has been more recently and correctly held that the section, while it 
provides that consent shall not be given unless (inter alid) the Prince (C.) is 
in possession of immoveable property within the jurisdiction, it does not permit 


(1) Kaiubhai Ajubai v. Himatsangji, 8 B. 
415 (1884), in which it was held that the 
Oosai of Patadi, a talukdar of the fifth class 
111 Kathiawar, was a Ruling Chief ; so also is 
the Jamadar of Shihr and Mokalla in Arabia : 
Chandu Lai c. Awad Sultan, 21 B. at p. 355 
(1896). 

(2) Migholl V. Sultan of Johore (1894), 1 
Q. B. 1 19 ; foil. Maharajah Radha Kishoro 


y. Chakravarti, 2 C. L. J. 163 (1906). 

(3) Chandu Lai v. Awj^d Sultan, 21 B. at 
pp. 371, 372 (1896) ; Ubsenco of consent is 
not a defect in jurisdiction, but an irregularity 
in procedure : ib., pp. 366, 367. 

(4) Maharajah of Jaipur v. Lalji Sahai, 29 
A. 379 (1907). 

(6) Maharajah Beer Chuuder v, Ishan 
Chunder, 3 C. L. R. 417 (1878). 
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suits to be brought in respeot of such property without consent, unless the 
plaintiff claims to hold (under the fifth clause) as tenant from such Prince.(l) 
In some cases, where consent to a suit is required, it is obvious that such 
consent must be obtained at the outset, as in sect. 2 of Act XIll. of 1868, 
which provided that suits brought against the King of Oudh could not be “ com- 
menced or prosecuted” without consent. (2) It has been held also under 
this section that a consent given after the commencement of a suit against a 
Ruling Chief — a consent not to the suit being instituted, but to its being pro- 
ceeded with — is not a sufficient consent. If the consent has not been obtained 
before the commencement of tlie suit, the Court should dismiss the suit, or 
allow the plaintiff to withdraw it with liberty to bring a fresh suit under 0. 
XXIII. r. 1. Where an insufficient consent has been obtained by the plaintiff, 
the defendant may, by his conduct, waive the defect, so that, notwithstanding 
the absence of a valid consent under the section, the suit can be heard and 
determined on its merits. (3) A suit for maintenance which seeks to have 
the maintenance made a charge on immoveable property is not a suit for 
immoveable property within the meaning of clause (c), nor is it a suit for 
‘‘benefits to arise out of the land” within the meaning of the definition 
of the words “immoveable property” contained in Act I. of 1868, sect. 2, 
clause 5. A claim for maintenance is not a charge upon immoveable 
propert.y.(4) Where consent to a suit for declaration of title to land had been 
obtained and the plaint had afterwards been amended by adding a prayer for 
recovery of possession, it was held on revision that the plaintiff, having obtained 
a fresh ,‘ 4 anction for a suit for recovery of possession, should apply for leave to 
withdraw the ])laint witli libi^ty to bring a fresh suit.(5) 

The object of these provisions is of a political character, and therefore 
the exercise of delegated autliority is subject to control, and a consent once 
given or refused, even under a delegated authority, does not exliaust the power 
confen*ed. For the Notification under this clause which came into force after 
April 1st, 1912, see the Calcutta Gazette, April 3rd, 1912, Part Ia., pp. 203-205. 


87. A Sovereign Prince or Ruling Chief may sue, and [8.484.] 
style of Princes and shall be sued, in the name of his State : 

Chiefs as parties to suits. Provided that in giving the consent referred 
to in the foregoing section the Governor General in Council oi* 
the Local Government, as the case may be, may direct that any 
such Prince or Chief shall be sued in the name of an agent or in 
any others name. 


(1) Maharajah Radha Kishoro v. Chakra- 
varti, 2 C. L. J. 16s'(1905), in which it was 
held that tho plaintiff was not claiming as 
tenant but adversely. 

(2) Chandu Lai v. Awad Sultan, 21 B. 
(1896), at p. 363 ; see Begum Bibee v. King 
of Oudh, 11 W. R. 146 (1869). 

(3) Chandu Lai v. Awad Sultan, 21 B. 361 


(1896). 

(4) Beer Chunder r. Raj Coomar Nobodeep, 
9 C. 535 (1883) ; cf. Mahalakhmamma v. 
Venkarataratnamma, 6 M. 83, at p. 87 (1883). 

(6) Maharajah of Cooch-Behar v. Maha- 
rajah Manindra Chandra, 17 C. W, N. 1243 
(1913). 

2 A 
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Interpleader. 

[s. 470.] 88. Wlmr two or more persons claim adversely to one 

Where interpleader- another the same debt, sum of money or other 
suit may be instituted. property, moveobk or immmeable, from another 
person, v)ho claims no interest therein other than for charges or 
costs and who is ready to fay or deliver it to the right/w? claimant, 
sneli other ferson may institute a suit of interpleader against all 
tlie claimants for tlie purj)ose of obtaining a decision as to the ferson 
to whom tlu‘. payment or delivery shall be made, and of obtaining 
indemnity for himself : 

Provided that where any suit is pending in which the riglits 
of all parties can properly be decided, no such suit of interpleader 
shall be instituted. 

Interpleader. — Seo. 0. XXXV. and notes thereto, post. 
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Arbitratjon. 

89 . (/) Save in so far as is otherwise 'provided hy the Indian 

Arbitration Act, or hy any other law for 
' the time being in force, all references to arbitra- 

tion whether by an order in a suit or otherwise, and all proceedings 
thereunder, shall he governed hy the jn'ovisions contained in the 
Second Schedule, 

( ?) The provisions of the Second Schedule shall not affect any 
arbitration pending at the cmnmencemmt of this Code, but shall 
apply tS any arbitration after that date under any agreement or 
reference 'made before the commencement of ths Code. 

Arbitration. — Tlio. provisions of tlie former Code have as a temporary 
measure been removed to Seliedule IL, post, which see, as also Preface. It has 
lu'cn held that one effect of the saving clause at the beginning of this ru1(‘ is 
to make the Second Schedule inapplicable to references outsich' a suit and to 
Iciive them 1o be governed by 0. XXIIF. r. 3.(1) 

Special Case. 

90 . Where any persons agree in writing to state a case* for 
Power to state case the opinion of the Court, then the Court shall 

for opinion 0/ Court. tf'y and determine the same in the manner 

prescrihed. 

Special case.— See 0. XXXYI. and notes thereto, post. 

Suits relating to Public Matters. 

91 . (/) In the case of a public nuisance the Advocate General, 

or two or more persons having obtained the 
Public nuisances. consent in writing of the Advocate General, may 

institute a suit, though no special damage has been caused, for 


(l) Harakhbai v. Jamuabai, 16 Bom. L. R. 340 (1912) ; 37 B. 639 (1912). 
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a deohration cml injunction or for such other relief as may hi 
appropriute to the circumstances of the case. 

( ?) Nothing in this section shall be deemed to limit or otherwise 
affect any right of suit which may exist independently of iU 
'provisimis. 

Public nuisances.- -A private individual cannot sue in respect of a public 
nuisance unless he shows that he has suffered special damage thereby. The 
present section, however, which is new, enables actions for public nuisances tc 
be brought with tlic consent of the Advocate Geinwal irrespective of specia 
damage suffered by the parties suing. 


[s. 539.] 


92. (/) In tlie case of any alleged breach of any express 

Public Chanties. coiist.ructive trust created for public 

purposes of a charitable or religious Mure, 
or where the direction of the Court is deemed necessary for the 
administration of any such trust, the Advocate General, or two 


or more persons having an interest in the trust and having 
obtained the consent in writing of the Advocate General, may 
institute a suit, whether contentious or not, in the principal Civil 
Court of original jurisdiction or in any other Court empowered 
in that behalf by the Local Government within the local limits of 


whose jurisdiction the whole or any part of the subjecut-matter 
of the trust is situate to obtain a decree — 


{a) removing any trustee ; 

(6) appointing a new trustee ; 

(c) vesting any property in trustee ; 

(d) directing accounts and inquiries ; 

(c) declaring what proportion of the trust-property or of the 
interest therein shall be alheated to any particular object 
of the trust ; 

(/) authorizing the whole or any part of the ^m9<-property 
to be let, sold, mortgaged or exchanged ; 

{g) setthng a scheme ; or 

(h) granting such further or other relief as the nature of 
the case may require. 

(?) Save as provided by the Religious Endoumenti Act, 180^, 
no suit claiming any of the reliefs specified in sub-section (i) shall 
be instituted, in respect of any such trust as is therein referred to 
except in conformity with the provisions of that sub-section. 


iMf^ara .1 powers conferred by sections iC and 92 on the 

Exercise of powon of Advocate General may, outside the Presi- 
Advocate General out- dency-towns, be, with the previous sanction 
oMe PresMenoytowno. Government, exercised also by 
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the Collector or by such officer as the Local Governiuent may 
appoint in this behalf. 


Origin of sections. — Ah to the equitable jurindiction over chariticH whicli 
existed j)rior to the Code of 1877, in which this section first appeared, see j)ost, 
j). 358. It is only necessary to add, that apart from this general jurisdiction, 
special provision was made for religious endowments by Act XX. of 1863. 
Under sect. 14 of that Act any person interested might sue, with leave in case 
of misfeasance, breach of trust, or neglect of duty by a trustee, and the Court 
might direct specific performance, removal of the trustee, and give a decree 
for damages. That Act was, however, merely enabling or pei missive, and 
did not take away rights whicli persons had prior to the Act to bring suits in 
the ordinary Courts. (1) A person, however, electing to proceed under that 
Act, can be given only such special relief as that special statute says it may 
give. If he wishes for any relief beyond that, he should, it has been held, (2) 
proceed under this section. 

This section is in part bonowed from Komilly s Act (52 Geo. ill. c. 101), 
and the decisions on that l:^tatute. The Madras High Court has therefore held 
that the section should be interpreted in the fight of the decisions on that 
8tatute.(3) In other cases, however, it has been considered that the differences 
between the Act and the Statute are such that the decisions on the latter Statute 
are not in point upon a question of the construction of this section. (4) As 
regards the objects with which the section was enacted, vide ])ostf p. 361. The 
words “ or religious ” were first inserted in the Code of 1882, vide post. 

Scope of the sections. — ^It has been held under the last Code both that 
sect. 539 of that Code was mandatory — in other words, that suits of the character 
mentioned in the section could only be brought in accordance with its pro- 
visions and not otherwise ; (5) as also that it did not take away pre-existing 
rights or remedies (6) — and that, like sect. 14 of the Keligious Endowments 


(1) See generally as to this Act, Ganapathi 
lyi'.r’s Hindu and Mahomedan Religious 
Endowments, where the cases will be found 
collected. As to the procedure before the 
Code of 1877, in cases not coming under Act 
XX. of 1863, see Kali Churn v. Golabi, 2 C. L. 
R. 128 (187S) ; Hup Narain v. Junko Bye, 3 
C. L. R. 112, 115 (1878) ; Punch Cowrie v. 
Chunnoo Lali, 2*C. L. R. 121 (1878). 

(2) Gyanananda Assam i’. Kristo Chandra, 
8 C. W. N. 404 (1901) ; and see Vonkataranga 
Charlu v. Krishnama Charlu, 37 M. 184 
(1914) ; 24 M. L. J.\97 (1912) (choice of 
reliefs). 

(3) Rangasami r. Yar»i.d j.ppa, 17 M. 462 
(1891 ) ; contra, Svbhay ♦ a v. Krishna, 14 M. 
186, 190, per Best; 218, Weir, J. ; 
Ramados v. Hanumantha Rao, 36 M. 364 

(1911). 


(4) See case last cited ; Sayad Husseinmian 
r. CoUector of Kaira, 21 B. 48, 62 (1895) ; 
Sajedur Raja v. Gour Mohun, 24 C. 418, 424 
(1897) [and see ib., p. 421, as to object of the 
Statute] ; Budh Singh v. Niradbaran Roy, 2 
0. L. J. 431, 439 (1906). 

(5) Tricumdass Mulji v. Khemji Vullabh- 
das, 16 B. 626, 628 (1892) ; Lutifunnissa t\ 
Nazirum Bibi, 11 C. 33, 36 (1884). And see 
Subbayya v. Krishna, 14 M. 186, at pp. 221, 
222 (1890), cited in Sayyad Huesoinmian v. 
Colleotor of Kaira, 21 B. 48, 50 (1895) ; and 
Sajedur Raja v. Baidyanath Deb, 20 C. 397, 
408, 400 (1892). 

(6) See Nellaiyappa Pillai v. Thangama 
Nachiyar, 21 M. 406 (1897) ; Subbayya v. 
Krislma, 14 M. 186 (1890): at P- 197, and 
cases in next note. 
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Act (XX. of 18G3), it was merely permissive and enabling.(l) In tlic latter 
view, if the suit was one which came within the scope of the section, then, pro- 
vided that such a suit was, independently of the section, maintainable under the 
substantive law, eitlier an individual or all persons jointly interested, or some 
on behalf of the rest under 0. I. r. 8, miglit sue, oi, if they so chose, 
two or more persons might sue without joining the others interested, 
with sanction, under the provisions of this section. In these cases and as regards 
parties, the section was only enabling in this sense, that two persons might sue 
wliere it would have been necessary that all should sue or that some should obtain 
leave to sue on behalf of the rest under sect. 30 (now 0. 1, r. 8) .(2) If an individual 
could sue before, it was held that he could do so after the enactment of the 
section.(3) If all persons interested joined, they were, it was held, always com- 
petent to maintain a suit for the removal of a trustee, (4) and when all parties 
interested joined in suing or sanction was obtained under sect. 30 (now 0. 1. 
r. 8), the jurisdiction of the ordinary Courts as to the removal of trustees still 
existed. (5) As regards certain persons, it was enabling in the sense that it 
conferred a new right of suit on persons who liad previously none, namely th(‘ 
Collector or such other oflicer as tlie Government may appoint, as in Allahabad, 
the ijegal Remembrancer. In the Presidency towns it was always competent 
to the Advocate-General to initiate proceedings in matters of pu})lic trust, but in 
the Mofussil there was previously no public official who could take action. (0) 
Then leaving the question as to wh(> might sue and dealing -with the natur<*, 
of tlic relief which might have been given, the equitable jurisdiction 
of the Supreme Court over charities, and of the High Court its su(5('cssor, the; 
Supreme Court was complete, and no amendment of the law in this rcs])ect 
was required ; (7) but the extent and nature of the jurisdiction of the Mofussil 
Courts was doubtful. In their character as Couria of Equity they gave relief 
in matti^rs of public trust. Thus, the removal of a trustee from the manage- 
}ncnt of charitable trusts on the ground of malversation was a remedy always 
available in these Courts,(8) and it is not correct to say that the ioriner section 
created in this respect a now and special jurisdiction.(9) But there werii 

(1) Biidret' JMs Mukim i\ OliDoui LrI (3) Budree Das Mukiia v. Choom Lai 

dohuny, 33 C. 789 {190()) ; 10 C. W. N. 789, Johurry, 33 789 (1900). 

iu which tile scope of the Bcction will Ijo (4) Sajodur Raja v. (h)ur JVlohuii, supra, 

found fully discussed, and the carlu'i- cases (5) Suhbayya v. Krishna, supraf at p. 209. 

are cited ; iSathappayar v. Periasaini, 14 M. J, (6) Raiigasaiui v. Varadapjia, 17 M. at pp. 

15 (1890) ; ^’haclversey v. Hurbhuni, 8 B, 432, 405, 460 (1891 ). 

451, 452 (1883) ; Subbayya v. Krishna, 14 M. (7) Subbayya ?;. Krishna, J 4 M. at p. 200 
180 (1890), at i)p. 200, 203, 200, per Muttu* (1890 ) ; Rangasami r. Varadappa, 17 M, at 
sami Ayyar, J. ; at p. 209, per Best, J., who p, 407 (1893). [As to jurishetion of Supreme 
stated the section to be merely an exception Courts, see Attorney* Ceneral r. Brodie, 4 M. 
to the rule that either all interested should 1. A. 190 (1840) ; Wstdeiis of Nossa Senora 
sue, or leave should be obtained under s. 30 : v, Hartmann, Peny’s Oriental Cases, 338 ; 
Sajodur Raja v. Cour Mobun, 24 C. 418, 425 Doo d. Howard v. Pestonji, ib., 535 ; Advo- 
(1897). cate-General v. Damothar, ib., 520.] 

(2) Subbayya v. Krishna, suiwa, at p. 209 ; (8) Ib., 199, 466. 

Sajedur Raja v. Gour Mohun, supra, at p. ^ (9) Sajedur Raja v. Gour Mobun, 24 C. at 

426 ; Budreo Das Mukim v. Chooni Lai p. 425 (1897). 

Johurry, 33 C. 789 (1906). 
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other matters in which their jurisdiction was doubtful. It was generally 
necessary that breach of trust should be alleged, (1) whei’eas under this section 
jurisdiction may be exercised whenever the direction of the Court is necessary 
for the administration of the trust, notwithstanding that there may have been 
no breach of trust. (2) So, again, it was doubtful whether the Mofussil Courts 
could award under the law some of the reliefs mentioned in the section, such 
as a scheme, (3) and wliether worshippers were entitled to ask for the appoint- 
ment of new managers when there was a mere case of vacancy. (4) Other reliefs, 
however, in matters of public charities were commonly granted. So numerous 
cases established the right of a founder of an endowment, or his heirs, to sue 
to sot aside alienations by the trustee, to recover the trust property for the trust, 
to enforce the due performance and to rectify abuses of the trust, to remove the 
old and to apj)oint a new trustee. (5) In one of such cases also, the Court directed 
the framing of a Bclicme.(6) 

Similarly it has been held, though the question was not free of conflict, that 
Hindu or Mahomedan worshi])pers in a temple or mosque might, apart from 
suits to enforce some purely individual right, such as that of free access for 
worsliip,(7) sue to rectify mal-administration of the trust by restraining a 
breach of trust, r(5storing possession to the trust, seehing an account, ]‘emoving 
old and appointing new trustees. Every Mahomedan, it has been said, (8) 


(1) 8ec Kalcc Churn Golabi, 2 C. L. R. 
m, 131 (1878). 

(2) Raljjhubar Dial v. Kcslio Ramaiiuj, 11 
A. 18, 22 (1888). 

(3) Siibbayya r. Krishna, J4 M. at p. JOO 
(1890). 

(4) lb., 1 90-201. 

(5) lyor, op. rit. cclxviii. d .srq. ; 
Prosunuo Moyeo r. Kooiijo Reharoo, J8(>4, 
W. R., 0. R. 157 ; Riddia Soondurou 
Doorgamind (4iaUorjoe, 22 W. R. 97 (1874) ; 
Ram Naraiii r. Ramoon Paurey, 23 W. R. 7(5 
(1874) ; Brojoiuolum Doss v. Hunololl, 5 C. 
700 (1880); Sathappayyar v. Poriasami, H 
M. 1, 7, 14, 16 (1890) ; Slieorataii Kunwavi 
V. Ram Pargash, 18 A. 227 ; of. Mohesh 
Chunder v. Koylasli Chunder, 11 W. R. 443 
( 1 809). See also Giyana v. Kaudasami, 10 M. 
376, 602, 600 (1887) ; Gajapati v. Bhagavaii 
Dass, 15 M. 44 (1891) ; Ganapati Ayyaii v. 
Savithri, 21 M. 10, 11, 16 (1897), as to Hindu 
trusts ; and Bhurruck Chunder v. Golam 
Shuruff, 10 W. R. 468 (1868); Hedait-ooii- 
Nissa V. Syud AfzuU 2 N. W. P. 420 (1870) ; 
Palma Bibi v. Advocato-Goncral, G B, 42, .53, 
54 (1881) ; Lakshmandas Parashram v. 
Ganpatrav Krishna, 8 B. 306 (1884) [Hindu 
endowing projDbrty for celebrating urus in 
honour of a Mahomedan saint] ; Kazi Hassan 
V. 8agun Balkrishna, 24 B. 170, 170, 180 


(1899) ; of. 8yud Ashcerooddeeu ih Sree Doolo 
Moyec, 25 W. K. 657 (1870) ; but see Phato 
Saheb r. Damodar Promji, 3 B. 84 (1879), 
a» regards Mahomedan trusts. 

(0) Ganapati Ayyan v. Savithri, 21 M. 10, 
at p. 15 (1897). 

(7) See Anandrav i\ Shankar, 7 B. 323 
(1883); Venkatachalapati v. Subbarayadu, 
13 M. 293 (1890) ; Kalidas Jivram v. Gor 
Parjaram, 15 B. 309 (1891) ; Vengamuthu v. 
Pandavoswara, 6 M. 151 (1883) ; Subbara- 
yadu V. Asanali Sheriff, 23 M. 100 n. (1898). 
In such cases the interest, though it may bo a 
right enjoyed in common with others, is not a 
joint right vested in the whole body of wor- 
shippers, and not vested in the individual : 
Baija Lai v. Bulak Lai, 24 C. 385, 390 (1897). 
Where the right is an individual one, the 
party may sue alone, and is not obliged to 
proceed under this section or s. 30, or Act 
XX. of 1803. Suits brought not to establish 
a public right but to remedy a particular 
infringement of an individual right, are not 
within the section : Budree Das Mukim v. 
Chooni Lai Johurry, 23 C. 789 (1 900). 

(8) Ameer All’s Mahomedan Law, cited 
in Kazi Hassan i’. Sagun Balkrishna, 24 B- 
at pp. 176, 176 (1899); Dasondhary v. 
Muhammad, 33 A. 600 (1911). 
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wlio devivuH any benelit from an admitted way f is entitled to suc,(i ' and tlicio Is 
no question of tlnsre being any difference in the Hindu (2) and Mahomedan 
law ; (3) in this respect the cases holding that a Hindu ])as or has Jiot the right 
in question follow cases decided with reference to Mahomedan law, and 
vice ver8d,{4) 

The question then arose whether this section in the last Code affected or 
did away with rights of suit which existed prior to and independently of 
it. That it did not, must, apart from judicial precedent, appear upon a 
consideration of the two following circumstances : Firstly, the Code was one 
which dealt with procedure. Presumably, therefore, it did not affect or take 
away existing substantive rights unless it said 8o.(5) Secondly, the section 
did not say so. To support the contrary contention, it would have to be 
read as if the words “ but no other person or 'persons ’’ were inserted between 
the words Advocate-GeneiaV^ and “wtat/ instUute.^^ The Legislature might 
have prohibited all suits other than those brought under the provisions of 

section, but it did not do 80.(5) Passing to the case law, which it must 
be admitted was in a state of considerable confusion, we find that it was held 
that the right of a founder, or his heir, was not affected by this section, 
and a suit by them for enforcement of the trusts was one which could be 
brought independently of this section, under wliich ihe}^ are not obliged 
to sue ; (6) thougli of course tliey could, if they chose, institute their 
suit under this section, (7) provided that it was of a character cognizable 
thereunder.lS) So also it was held that a general manager of a temple was 


(1) Saiyjd Ali r. (Sajjad Husain, 35 A. 98 
(1912). 

(2) Sco Radhabai v. (Jbiiiinaji, 3 H. 27 
( 1 878) ; Shri Uanosh v. Kesha vrav% J 5 B. 025, 
030 (1890); Thackersoy v. tlurhlium, 8 B. 
432. 450 (1884) [account ; appointment of 
new trustees ; scheme]. And see Srinivasa v. 
Jtaghava, 23 M. 28, 32 (1807) ; Nam Narain 
V. Raraoon Paurey, 23 W. R. 70 (1874) ; 
Ponnambala v. Varaguna, 7 M. H. ('. R. 117 
1872) ; Subbayya r. Krishna, 14 M. ]86, 197, 
199, 220, 221 (J890). Contra, see Jan Ali r. 
Ram Nath, 8 C. 32 (i88l) ; Raghubar Dial r. 
Kesho Ramanuj, J I A, 18, 26 (1888) [but sec 
Sheoratan v. Ram Pargash, 18 A. 227 (1890) j ; 
Sajedur Raja r. Baidyanath, 20 C. (1892). 

(3) Abdul Rahman v. Yar Muhammad, 3 
A. 030 (1881) ; Zafaryab v. Bakhtawar, 5 A. 
497 (1883) ; Jawalu-a c. Akbar Husain, 7 A. 
178 (1884) ; Mohiuddin v. Sayiduddin, 20 C. 
810 (1893). Sec Syud Asheerooddeen t\ 
SreemuttyDrobo Moyee,26 W. R. 567 (1876); 
Kazi Hassaii r. Sagun Balkrishna, 24 B. 1 70, 
170 (1899). Contra, see Phate Saheb v. 
Damodar Premji, 3 B. 84, 88 (1879) ; Wajid 


Ali (\ Dianut-uMab, 8 A. 31 (1885); Luti- 
fimnissa v. Nazirun, 11 C. 33 (1884). 

(4) Sec Iyer, op. oil. cclxxv. et nexj. 

(5) Rai Biidrcc Das Mukini v. (liiuni Lai 
Johurry, 10 C. W. N. 581 (1905) ; foil, in 
Ram Das r. Badri Narain, 29 A. 27 (IIK)0), 
in which case the section was bold not to 
ai>]»ly, as the suit was brought by the whole 
body of persons who were authorized to 
adiniiiisku* the trust. See Kannsilla v. Isliri, 
32 A. 499 (1910); but see Bisheshwar r. 
Jasoda. 17 C. VV. N. (i22 (1913). 

(6) Satliappayyar v. Periasami, 14 M. 1, 15 
(1890) ; Sheoratan Kunwari v. Ram Pargash, 
18 A. 227, 232 (1869). See diso Giyana v, 
Kandasami, 10 M. 375, 600 (1887). 

(7) Seo Chintaman w. Dhondo, 15 B. 612 
( 1 888) ; Sheoratan Kunwaij v. Ram Pargash, 
supra ; Narayana v. Kumarasami, 23 M. 537 
(1899). 

(8) See Lakshniandas c. Ganpatrav, 8 B. 
366, 367 (1884) ; Kazi Hassan v. Sagun Bal- 
krishua, 24 B. 170, 181 (1899) ; Sri Dliundi- 
raj v. Ganesh Dev, 18 B. 721 (1893). 



I* li titled to bring a ^nit vvitli reference to tJie special endowment in eliargo 
of tiio special managers, the Court stating that it did not think that 
such a right was intended to be affected by this section, for if it were, 
the rights which existed prior to it would be seriously restricted, and 
it was difficult to believe that the Code intended to restrict special rights of 
the cliaracter in question.(l) On the same principle, such suits as were per- 
mitted to worshippers before the enactment of this section have been held 
not to be restricted by it.(2) This section under the last Code was, in short, 
enacted to confer on suitors, in cases falling within its scope, an additional 
remedy to any which they may have enjoyed before. It was as regards such 
jicrsons cumulative and not restrictive. It further applied to persons who 
before its enactment had no right to take proceedings for the purposes mentioned 
in the 8ection.(3) It was as regards the latter mandatory, for it was only under 
tills section that sucli persons can sue at all. But as regards others it was 
enabling and permissive. The question then in every case not instituted under 
tills section was : Did the substantive law give a right of suit ? If it did, the 
ordinary procedure applied. If, however, under the substantive law it did not 
give a right of suit, as to a Collector or to a worshipper (if such be held to be 
tlie case), or the Court has not jurisdiction to grant a particular form of relief 
and so forth, then the suit must necessarily fail as not having been brought 
in conformity with the terms of an enactment under which, ex hjpoiJiesi, it 
could alone succeed. 

But whether the section was generally mandatory or not, it is obvious that 
no question of this nature could arise unless tlie particular suit came within 
its purview. To ascertain this it was necessary to examine the terms of the 
section itself. 

The second clause now makes it clear that the section is mandatory. A 
suit claiming any of the reliefs specified must be brought under and in con- 
formity with its provisions, or not at all. Any right of suit which existed in- 
dependently of its provisions has now been expressly taken away where the 
suit and relief are of tlio cliaracter mentioned in the section. Thus it has been 
recently held that where a trust is a trust created for a public purpose of a religious 
or charitable nature (as for instance a ivaqf under Mahomedan Law) no suit can 
be brought for the removal of a duly appointed trustee except under this 
section. (4) 


Conditions of applicability of section. — The suit contemplated (a) is 


(1) Nollaiyappa v. Thangama, 21 JVL 406 
(1897). 

(2) Budi'oo J)aB J^ukim v. C!hooni Lai 
Johurry, 33 0. 789 (1906). The decisions, 
however, are conflicting. See cases cited, 
ante, and in Iyer, op. cit. ocxci. 

(3) Nellaiyappa Pillai v. Thangama Na- 
ehiyar, 21 M. 406 (1897) ; Budroo Das 
Mukim V. Chooni Lai Johurry, 33 C. 789 
(1906). 


(4) Saiyid Ali v. Sajjad Husain, 36 A. 98 
(1912). It has been held that cl. 2, “save 
as provided,” gives a choice of remedies, 
but that a suit brought for removing a 
trustee with the sanction of a Collector is 
not bad because the leave of the Court has 
not been obtained; Venkataraya Charlu 
V. Krishnama Charlu, 24 M. L, J. 697 
(1912). 
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<<)ilfre6Mctofthrt!’ni.f^ tie persoiu mentioned, (e) against tiiirtees. 
JWafth off ? jT’Mts mentioned, (c) m cases where either there has been a 
rust or, if noiio, whore the directions of rhe Court are necessary, (y*) 
Ot te^el oi ttie kind mentioned in the section. If the suit is one to 
the section does not apply, then the only question is whether a 
light of suit exists independently of it. If a right of suit exists, and this is 
a question of substantive law, then the ordinary procedure prescribed for suits 
by the Code applies. 


L Representative suit. — In the first place it is to be observed that the 
section relates only to charities in which the public are interested. The suit 
may be instituted by certain public officers, namely the Advocate-General, 
the Collector, or by such other officer as the Government may appoint, sucli 
as, accci'ding to the N.W.l*. and Oudh Rules, the Legal Remembrancer. It is 
obvi us that sucli plaintiffs can and do sue only as repre'»enting the public, 
and if instead d these public officers two or more persons having an interest 
in the trust sue vith their consent, they so sue under a warrant to represent 
the public as the objects of the trust.(l) The dispute must be, it has been said, 
(and will necessarily be if the terms of the sec^tion are followed), of such 
a public nature that the intervention of the Advocate- General or other public 
officer is necessary to decide if, and by whom, a suit should be brought to 
establish public rights.(2) It follows from this, that where a person or persons 
sue, not to establish the general rights of the public; of which they are members, 
but to remedy a particular infringement of their own individual right, though 
they may possess that right in common with others, a suit will lie in- 
dependently of the section. The suit contemplated is a representative 
one, and of necessity, therefore, other persons than those permitted to 
sue will be affected by it. Under it two or more persons may sue for 
the benefit of themselves and the rest of the public interested. An objec- 
tion therefore tliat a plaintiff was suing to enforce rights common to 
himself and the class to which he belonged, and that this section did not apply, 
was, of course, overruled. When sanction is obtained under this section, no 
leave is required under sect, 30 (now 0. 1. r. 8). In fact, the section is enabling 
in this sense that it dispenses with leave under tliat rule, when but for this section 
it might be necessary. (3) 

In certain cases connected with public trusts there is no question but 
that a right of suit exists, and has always existed, independently of this 
section. Where there is a particular injury to an individual, or number of 
individuals, wliicli is not suffered by other members of the class or public 
interested in the trust ; where these individuals, interested apart from 
others, sue to establish their own right which lias been infringed, and to 
remedy only the particular grievance of which they con^plain, then a suit 
may lie under the general law, either by the particular person whose right 


(1) Lakahinaudas v. Jugul Kisliore, 22 B. C. 273 (1904). 

210, 220 (1896). (3) MacMochi v. Loo Chin, 9 C. W. N. 

(2) Maniian Biboo v. Khadoin FfosHoin. .^2 594 Q905^. 
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has been infringed, or wliere there are numerous parties having the same 
interest, by one or more on behalf of the others similarly interested under 
the provisions of 0. I. r. 8. So if there be a trust intended for a class of the 
public, such as Hindus or Mahomedans, or for a portion of such class, such 
as a sect, each member of that class oi sect is entitled, as of a personal or in- 
dividual light, (1) to free access to the temple or mosque for the purposes of 
worship, (2) and to present the usual offerings if any to the Deity and to perform 
otlier usual acts of worship. (3) If a trustee, manager, or any other 
person interferes with such a right, the individual whose right has been so 
infringed may institute an ordinary suit in the ordinary Civil Courts for a 
declaration of his riglit, injunction, and damages. It may be that severaJ 
persons are similarly situated and interested. But the interest of a 
worshipper, though it may be a riglit enjoyed in common with others, is not 
a joint right vested in the wliole body of worshippers and not vested in the 
individual. (4) TJie latter’s interest is generally an individual one. When 
this is so he is entitled to sue alone to assert that individual right, and is not 
obliged to proceed either under this section or 0. 1. r. 8, or Act XX. of 1863.(5) 
If the infringement of the right and the relief claimed are the same, several 
plaintiffs may join in suing under 0. I. r. 1 ; (6) or if the conditions of r. 8 of 
that Order are fulfilled, he or some may sue tliereuiidcr on behalf of himself 
and others similarly interested. (7) Should, however, the right in any case 
be a joint and not a separate right, then either all jointly interested must sue, (8) 
or one or more must sue under r. 8 on behalf of the rest. (9) There is no doubt 
about Ihe procedure applicable in the case of infringement of a purely 


(1) Jawalira r. Akbar Huaain, 7 17.S 

(1884) ; Anaudrav r. Sliaiikar, 7 B. 3211 
(1882) ; Ram Chandra u. Ali Muhaiuiuad, 35 
A. 197 (191,3). 

(2) lb. ; VenkataclMlapati v. Sabbarayadu. 
]3 M. 293 (1889); Kalidas divraiu v. (h>i 
Parjarain, 15 B. .309 (1890). 

(3) Vengamuihu v. Paiidarcswasa, 0 Al. 
151 (1882). 

(4) Baija Lai Bulak Lai, 24 C. 385, 3iK» 
(1897). 

(5) .Tawahtjti v. Aklmr Husain, 7 A. 178 
(1884) ; Baija Lai v. Bulak Ijal, supra ; Sub- 
barayadu r. Asanali, 23 M. 1(K) n. (1899). In 
Lntifunnissa v. Nazirun, 11 C. 33, 37 (1884), 
tbo suit was bel<l ti%fa]l within s. 539, and as 
regards the ap]dicalality of s. 30, it seems to 
have been thought tliat the cause of action 
was not a several one as also apparently in 
Jan Ali V. Ram Nath, 8 0. 32 (1881). If, 
however, a right is a several individual one 
and the suit is brought to assert that right, 
it is not correct to say that a plaintiff must 


.sue either under s. 30, s. 539, or s. 14, Act XX. 
of 1803, 

(0) Kalidas Jivram v. Cor Parjaraiu, 15 B. 
309, 319 (1890). 

(7) 8po Hliunput Singh v. Paresh Natli, 21 
C. 180 (1893) [where five persons sued on 
Ijehalf «J the Jain Situinbary Society, or 
KcetJ; Pernandez v. Rodrigues, 21 H. 784 
(1807) [where ehurchwardons sued on lx)half 
of themselves and all uihvr parishioners 
against the vicarj ; ()!ana])ati Ayyaii v. 
Savithii Animal, 21 M. 10 (1897) [whore two 
Brahmans sued on behalf of the Brahman 
community] ; Monmotho Nath Das v. Harish 
(3iandra Das, 33 C. 905 (1900) [wliere certain 
pereons sued on l)ehalf of the 'latclmn com- 
munity of Chatra]. Sec otlier cases in notc‘8 
1 o seel'. 30, ante. 

(8) Jawahra r. Akhar Husain, 7 A. 178 
(1884) ; Baija Lai v. Bulak Lai, 24 C. 385 
(1897). 

(9) Tb. 
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private right. It may be that the infringement of the individual right is caused 
by a broach of trust, as where in tlio case of an institution for public 
worship the riglit, to such worship is obstructed or denied to a person 
interested in tlie religious trust. But the right infringed in such cases is 
an individual right. For instance, thougli others may have similar and 
(•ommon rights, these may not have been infringed, in which case the in- 
dividual is interested apart from all others of his class, and the relief to 
which he is entitled is particular relief designed to meet the necessities of 
Ids individual case. Instances such as these do not come within the purview of 
this section at all.(l) Ordinarily, the nature of the suit and the specific relief 
claimed exclude any difficulty ; but this might arise if the relief sought was 
not merely the remedying of a particular grievance by damages or injunc- 
tion, but general administration of the trust. Such relief would not 
ordinarily be necessary ; but should that be the case, it would be necessary 
to determine whether a suit based on an individual and separate cause of action 
might claim such relief independently of the provisions of this section, 
that is, whether a general administration could be obtained in aid of the 
individual light alleged. Probably such a case could hardly occur, as in 
most cases where such relief was sought it would be found that the case was 
one where a public right had been infringed, but if it did it would seem on 
principle that jsuch a suit would not come within the section. Other 
instances of the enforcement of personal and individual rights will be found 
in the class of cases to which reference will be made, where the suit is 
brought to enforce the personal claim of the plaintifE to be a trustee br to be 
cio-trustee, or to vindicate the right of management in the case of obstruction 
offered to one vested with and actually exercising the right of management 
at the date of suit. Where, however, a party is not interested otherwise than 
in connection witli others for whom as well as for him the trust is intended ; 
where the suit is brought in the interest of the public, no special injury distinct 
from that suffered by the general public having been suffered by the 
plaintiff ; and where the same relief is sought under the same circumstances 
as those mentioned in this section ; — ^in such cases only is it that the question 
arose whether the section was or was not mandatory, that is, whether suits 
of tlio character mentioned in tlie section could only be brought with leave in 
accordance with its provisions and not otherwise, a matter which has already 
been dealt witli. 

2. Persons who may sue. — These are either particular public officials, 
viz., the Advocate-General, the Collector, or such other person (as ini the N.W.P, 
the Legal Remembrancer) as are appointed by Government to exercise the 
powers conferred by this section. 

(ct) Advocate- General or other public oflacer.— The Advocate- 
General in the Presidency-towns corresponds with the Attorney-General 


(J) RamadoB v. Hauumantha Rao, 36 a suit regarding the hereditary trusteeship 

M. 364 (1911), this section does not apply to of a private family. 
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iti England.(l) So far as the trusts are concerned he only representB the 
public, (2) and is bound by all acts and omissions of the manager which are 
not in themselves fraudulent. (3) The de jure managers and trustees of a 
public charity losing ‘tlieir right by limitation to oust the de facto trustee does 
not confer on the latter immunity from suit on the part, of the Advocate- 
General. (4) He may, in the Presidency-towns, maintain a suit in his own 
name, or some relators may in such towns, with liis sanction, sue. (5) And 
since the Code of 1877, this section has expressly enacted tliat the Advocate 
General may sue. (6) A Bill filed by one Advocate-General does not abate by 
the fact that the latter leaves the country.(7) Though the Advocate-General 
may sue, it is not necessary that he should be made a party either as a plaintiff (8) 
or as a defendant, although if he be iiiadc a party defendant and a])pears by 
counsel he will be entitled to costs.(9) He is at liberty to intervene at any stage 
of the litigation (10) and is entitled to be heard. (11) There was, however, 
no publics officer in the Mofussil entitled to bring suits which the Advocate- 
General could, and can now, institute in the Presidency-tow ns. (12) But where 
tlie Advocate- General was made a party in a suit brought at the instance of a 
person, and instituted in the Mofussil, and the Advocate-General employ<Hl 
counsel, he was lield entitled to get the costs of such counsel and other 
expenses of the suit. (13) Where a suit by the Advocate-General at the 
instance of relators was dismissed, and ihe Advocate-General did not appeal, 
the relators who were not parties to the suit were held incompetent to appeal 
on their own account. (14) 

(h) *Other persons may sue.- -Two or more persons interested in the 
trust may, with the consent in writing of the Advocate-General, (Vdlector. or 


( 1 ) Advocate-General of Bombay y. Adamji, 
‘JO B. 474 (1905). As to tho office of Advo- 
cate-General, SCO Articles in 7 Madras J^aw 
Journal, pp. 01, 91, and Iyer’s Hindu Endow- 
ments, ooxcv. 

(2) Advocate -General v. Bai Puiijabai, IH 
B. r)61, 501 (1894). 

(3) Ib. [former suit by trustees ; subse- 
quont suit by Advocate -General barred]. 

(4) Lakshmandas v. Jugul Kisbore, 22 B. 
210 (1896). 

(5) See Attorney-General r. Brodie, 4 M. 
T. A. 190 (I86i(^ ; see also Dhuncooverbhai v, 
Advocate-General, 1 Bom. L. R. 743 (1899) ; 
Srinivasa v. Raghava, 23 M. 28, 30 (1897). 

(6) Shri Ganesh ^ Keshavrav, 15 B. 625, 
636 (1890) ; Hori Dasi v. Secretary of State, 
5 C. 228 (1897). 

(7) Strettel v. Palmer, 2 Mor. Dig. 104 
(1816). 

(8) Lakshmandas v. Ganpatrav, 8 B. 365, 
367 (1884). 

(9) Hori Dasi v. Secretary of State, 5 C. 


228 (1879). 

(10) Advocate Jkmeral v. Muhammad Hu- 
seni, 4 B. H. V., 0. 0. J. 203, 206 w. (1867) ; 
as to the bringing in of new relators and dis- 
missal of the old, see ib., and as to death of 
relator, Strettel v. Palmer (1810), 2 Mor. Dig. 
104. 

(11) Attorney- General v. Brodie, 4 M. I. A, 
190, 200 (1846). 

(12) Rangasami Naickan c. Varadappa 
Naickan, 17 M. 402, 465 (1895 ) ; Brojomohun 
Daas r. Hurro Lall, 5 C. 700 (1880) ; Shri 
Ganesh V. Keshavrav, 15 B. 625, 636 (1890). 
It has been said (Iyer, op. cit. coxovi.) that 
it is doubtful whether this statement is 
correct so far as regards the charitable institu- 
tions which were governed by Regs. XIX. of 
1810, and Vll. of 1817, and that the Collector 
must be regarded as such official. 

(13) Hori Dasi v. Secretary of State, 5 0. 
228 (1879). 

(14) Jan Mahomed v. Syed Nurudin, 9 Bom. 
L. R. 996 (1907) ; 32 B. 166. 
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otlier officer, sue. When the suit is brought by sucli relators the suit is in 
their name, and not in that of the Advocate-General. (1) Where the suit was 
filed by only one plaintiff with consent, and tlie plaint was afterwards amended 
by the addition of a second plaintiff, the suit was held defective even tliough f he 
Advocate-Gcmcral had given his consent to such amendment. (2) 

(c) If interested. — Tlie words “ mi intered ” were substituted for the 
words “ a direct interest ” by sect. 44-, Act VII. of 1888, prior to which it had 
been held that a worshippcn* at a mosque liad not a direct interest ; (3) 
nor had managers of a temple. (4) The first decision was, however, rightly 
dissented from, it being pointed out that it was difficult to imagine whoso 
interest in a mosque is direct if the interest of worshi])pcrs is not.(r)) 
The effect of tlie amendment lias been to widen the (dass of persons who ari', 
(mtitled to maintain an action under this section, (6) and it is now clear 
that persons having a right to worship are interested. (7) But the mere 
possibility of an interest, or the mere possibiliiy of succession, does not give 
a right to sue as the interest must be an existing one and not a mere 
cn ntingency. (8) Thus tlie representative of the founder or the beneficiaries 
under the trust may bo said to have an interest in the trust so as to 
entitle them to call for its administration; but a person cannot, it has 
been held, be said to have an interest’ in a trust merely because lie is 
the possible successor of the present holdm* of the office. (9) Officiating 
])riesta, as also persons who act as jmidas or guides and priests of the 
])ilgrims,have an interest ;(10) and persons cx officio concerned in the performance 
of worship and entitled to maint<mance from the temple funds. (11) 

{d) With sanction. — Tlie section requires that sanction for ihe instil u- 


(1 ) Panfiheowrio Mull v. Chumroo Lall, 3 (\ 
.^)(»3, .571 (1878) ; ThackerHcy v. Hurblnim, 8 
P. 432, 4.'>2 (1884) ; Srinivasa v. Raghava, 23 
M. 28, 30 (1897). As to tho Advooato- 
Gencral suing with rolators for purposes of 
costs only, sec Strc^ttel v. Palmer, 2 Mor. Dig. 
104 (1810). 

(2) Darvps Sidik r. Jainudin, 30 B. 003 
(J906). 

(3) Jan Ali v. Ram Nath, 8 C. 32 (1881). 

(4) Narasimba v. Ayyan, 12 M. 157 (1888) 
[but see Subbayya v. Krishna, 14 M. 189 
(1890)]. Contra, Manohar v. Lakhmiram, 12 
8. 247 (1887), where the manager was held 
to have a direct interest; s. c., in Pidvy 
Council, 4 C. W. N. 23 (1899). 

(5) Jawahra v. Akbar Husain, 7 A. 178, 
184 (1884). 

(6) Shailajananda v. Umoshanunda, 2 C. L. 
J. 460, 470 (1905). 

(7) Sajedur Raja v. (ioiu’ Mohun, 24 C, 
418, 427 (1897) [two of the plaintiffs had a 


larger interest, for one had l>een iK;rformiiig 
the duties of a mohiml and another tho 
poojatri]; Ohintaman r. Dhondo, 15 B. 012 
<522, 623 (1888) ; Manohar v, Lakhmiram, 12 
B. 247 (1887) [priests taking part in wor- 
ship) ; .s. c.,24B. 50 ; JugulKi shore?;. Laksli- 
mandas, 23 B. 059 (1889) [pujari and five 
other worshippers] ; Chintaman v. Dhondo, 
15 B. 612 (1888) [jdaintiffs worshippers and 
<lesceiidan1s of original founder] ; Radhabai 
V. Chiinnaji Bin Jali, 3 B. 27 (1878). 

(8) Mohiuddin v. iSayiduddin, 20 C. 810, 
810 (1893) ; Budh (Singh v. Nivadbaran Roy, 
2 (J. L. J. 431, 441 (1905). 

(9) Budh Singh v. Nir^r ibaran Roy, supra ; 
and see as to descendants of founder, Jagga- 
moni V. Nilmoni, 9 C. 75 (1882). 

(10) Shailajananda v. Umeshanunda, 2 C. 
L. J. 400 (1905). 

(U) Ram Churn Tenary ?>. Protap Chandra 
Dut(, 2 i\ L. J. 448 (1880). 
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iiofi of the suit should be obtained from the Advocate-General, or the Collectoc 
or other officer appointed by the Local Government (such as in Allahabad the 
Legal Remembrancer), (1) as the case may be. An Assistant Collector discharging 
the duties of the Collector during his illness cannot grant sanction under this 
section. (2) The object of such saindion is to guard charitable trusts from abuse, 
and for that purpose to prevent such proceedings fioni being instituted for no 
other reason than because it is known that the costs will be payable out of the 
charity funds. (3) AVhere, however, a person has capacity to sue, the motives 
that actuated liim do not affect his capacity and will not by tliemselves defeat 
a. suit for which sanction has been obtained.(4) The Advocate-General, Collector, 
or other officer is required to exercise his judgment before giving conscnt.(5) 
Where the language of permission indicated that as regards the interest of the 
plaintiffs the Collector did not exercise his judgment, it was held to be 
a mere irregularity within sect. 578 (now 99), post.iG) But it has also 
been held, that the consent in vTiting must be a specific permission 
given to two or more persons by name ; and that a permission given 
to one applicant by name “ and another ” is not a sufficient compliance with 
the terms of the section.(7) The suit brought under this section must 
correspond with the sanction, as no reliefs can be awarded which are not 
contained in the s(‘-ction.(8) It has been held by the Allahabad High 
Court that the obtaining of sanction is a x^re-requisite for the institution of 
the suit, and that the secition cannot be read as meaning merely that the 
Courts cannot proceed with the suit already instituted until that consent has 
h^-en obttlined, and that therefore if no valid consent is given before the 
institution of tlie suit, the mistake cannot be subsequently rectified, unless 
by means of withdrawal, with permission to institute a fresh suit. (9) The 
Advocate-General may give consent to the institution of a suit, but not for 
the amendment of a defective suit,(10) And the Court’s action after the institu- 
tion of the suit in making a defendant a x’hiintiff has been held not 
subject to the consent of the Advocate-General.(ll) Nor is consent necessary 
for the amendment of tlie plaint by mentioning particulars of the breach of 
trust.(12) 


(J) N.W.P. Oudh HuIor, 189.S, p. 114. 

(2) Somchand v. Thhaganlal, 35 li. 243 
(I91J). 

(3) 8ajo(lur Raja v. (lOiir Moliim, 24 G. 
4IS, 421, 425 (1897). 

(4) Manohar v. Lakhmiram. 12 13. 247, 259 

(1887). * 

(5) Hajodur Raja v. Gout Mohun, 24 0. 
418, 428 (1897). It has been held that under 
tlio former Code a person having a special 
right (such as one next entitled to b(* 
trustee) was entitled to file a suit under 
s. 539 without sanction: Cunniah Chetty 
V. Ramanuja ('Jhariar, 24 M. L. J. 48 (1912). 

(6) Ib. 

(7) Gopal Dei v. Kanno Dei, 20 A. 162 
(1903). 


(8) 8ayad Hussein?.’. Collector of Kaira,21 
R. 257 (1895); SrinivaRa v. Venkata, 11 M. 
148 (1877). 

(9) Gopal Dei ?>. Kanno Dei, 20 A. 102 
(1903) ; the MadraR High Court, however, in 
Ramayangar v. Krishnayyangar, 10 M. 180 
(1887), appear to have held the other way. 
8oo Iyer’s Hindu Endowments, ccxc. 

(10) Darves iSidik v. Jainudin, 30 B. 003 
(1906). 

(11) Ram Churn Te wary r. Protap Chandra 
Dutt, 2 C. L. J. 448 (1886). 

(12) Dhanjibhoy Raghoo v. Meherally Moraj , 
9 Bom. L. R. 901 (1906). But see Abdul 
Rehmaii?;. Cassiin Ebrahim, 36 B, 168(1911), 
where sanction a condition precedent to 
amendment. 
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3. Against whom suit may be 

section imply the existence of a trustee who is i g defendant 

the breacJi of trust referred to.(l) The plaint must alle^that the defendant 
is a trustee!, and if that is denied by him it must be established by the evidence. 
Where the plaintiff's case was that tlie defendant was a trustee of the Mandif 
in dispute, the Mandvr being public charitable property, and that the defendant 
should be removed from his possession for breacli of trust and the Court’s 
diiection given as to administration of the trust, it was held that the suit was 
within these sections.(2) It has doubtless been held that where there is a claim 
for administration of the trust which falls within the section, a claim to eject 
an alienee may be joined with it.(3) But the latter claim does not come within 
the scope of the siudion, is oi>en to the charge of misjoinder, and this decision 
has bc(‘n dissented from. (4) It is on this principle, namely, tliat the section is 
directed against trustees, that it has been held tliat as against strangers it does not 
apply ; (5) such as alienees from the trustee (6) or trespassers. (7) There is 
no doubt but that claims by trustees against persons who are strangers to tlic 
trust, and who set up a title hostile thereto, such as alienees and mere trespassers 
holding adversely thereto, are not within the section. (8) 

But a })erson who recognises the trust and has assumed, tlunigh it may 
be without authority, the rigid to administer, and, in fact administers it hy 
virtue of his alleged title as trustee, stands on a dilferent footing. A trustee 
may l)e sucli de jure or de facto. A person who, without title, choos<‘s to take 
upon himself the character of trustee, becomes a trustee de son tort. He is 
liable to account for what h(i has done and received while so acting, and cannot 
be lieard to say for his own benefit that lie liad no right to ac.t as 
tniste.e.(9) Though a trustee de son tort and a trustee of a constructive trust 
have been used as synonymous, (10) the two are not the same thing. While 


(1) Siibbayya r. Krishna, 14 M. 186, 190 
(1890). 

(2) (lirdharlal v. Naranlal, 11 Bom. L. H. 
1135 (1912). 

(3) Sajedur Raja l\ (Jour Muhun, 24 (\ 
418(1897). 

(4) Budh Singh v. Niradbaran Roy, 2 C. L. 
J. 431, 439 (1905) ; Budree Das Mukiiii v. 
Chooni Ijal Johurry, 33 C. 799 (1906), 

(5) Kazi Hassan v. Sagun Balkrishna, 24 
B. 170 (1899) ; Budree Das Mukim v. Chooni 
Lai Johurry, supra. 

(6) Lakshmandas v. Ganpatrav, 8 B. 365 
(1884) ; Sheoratan Kunwari v. Ram Pargash, 
18 A. 227, 232 (1896 ) ; Huseni Begam v. 
CoUector of Moradabad, 20 A. 46, 49 (1897) ; 
Kazi Hassan v. Sagun Balkrishna, 24 B. 170, 
181 (1899) ; s. c., 1 Bom. L. R. 649 ; Budh 
Singh V. Niradbaran Roy, 2 C. L. J. 431 
(1906) ; Budree Das Mukim v. Chooni Lai 
Johurry, 33 C. 799 (1906). 


(7) Vishvanath Govind c. Rambhat, 15 B. 
148 (1890); Augustine c. Modlycott, 15 M. 
241, 246 (1892); Sriniv^asa Ayyangar v. 
Srinivasa Swami, 16 M. 31, 32, 33 (1892); 
Shri Dhundiraj v, Ganosh, 18 B. 721, 733 
(1893); Muhammad c. Kallu, 2J A. 187, J88 
(1899) ; Budree Das Mukim v. Chooni Lai 
Johurry, supra. 

(8) But whore the alienee denies that 
the property is a public trust for religious 
purposes he is a necessary {)arty to the suit, 
though no relief can be given against him 
by ejectment ; Collector of Poona v. 
Bai Chanchabai, 36 ?c.470 (1911). 

(9) Godefroi’s Trusts, 2nd ed. 30 ; 
Ghelabhai v. Uderam, 36 B. 29, 34 (1911) ; 
Malhar v. Narsinha, 14 Bom. L. R. 1135 
(1912). 

(10) Jugal Kishore v. Lakshmandas, 23 B. 
at p. 664. 
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there cannot be both an express and constructive trust in respect of the same 
subject-matter, a person may be trustee rfc son toii either of an express 
or constructive trust. There may be, for instance, an express trust admitted 
by both plaintiff and defendant. Both may claim to be trustees, though only 
one under the circumstances can, in fact, have title. If, in fact, the defendant 
be found to have no title, then he is a trustee de son tort of the express trust. 
Again, a trustee de son tort of an express trust may become such of a con- 
structive trust. A suit under this section lies against a trustee of an express 
or constructive trust, and whether such trustee be de jure or de son tort.(l) It 
docs not, however, follow that because the defendant is a trustee a suit 
brought against him is necessarily within the section. Its other conditions 
have to be fulihlled. So where a plaintiff sues a trustee, alleging that he is a 
co-trustee but has been excluded from a share in, and in the profits of, the 
management, he does not sue on account of any sucJi breach of trust as is con- 
templated by this section, nor can he be said to require the direction of the 
Court for the administration of the trust, and such a suit therefore does not 
come within the section; (2) nor a case of contest as to who are the lawful 
trustees, both claiming to be such ; (3) nor a suit by a person (who has some- 
thing jnorc than a mere ini/crest in the trust as worshipper or o])iect of the 
charity) to enforce a vested right to see that certain religious and charitabh*. 
endowments arc managed by a person entitled to manage them, as being tlie 
Jiicmbcrs of a particular religious institution or brotherhood ; (4) nor a suit 
for the vindication of the right of management which was vested in and 
a'dually being exercised by the plaintiffs and those they represent at the dat<> 
of the obstruction complained of, notwithstanding that those who caused the 
obstruction had been nominated as trustees. (5) In all such cases it will be 
found that they proceed upon the ground that, though there may liavc been a 
trust and trustee, there was no breach of trust or necessity for administration, 
or the relief sought was not that mentioned in the section, or the right sought 
to be enforced was of a personal and individual character. Where, on the 
other hand, administration of the trust is necessary, and relief is sought which 
is within the scope of tlio section, a suit will lie against a person alleged to b(y 
in the position of a trustee de son tort. Bo parties who did nob tliem- 
selves claim to be trustees, but alleged that the trusteeship was vacant, might, 
it was lield,(6) sue under this section persons wrongfully claiming to be and 
acting as trustees for an order appointing new trustees. And where a suit 
otherwise fell within tlie terms of this section, a former trustee and a 
representative of a former trustee were allowed to be added with a view to relief 
being granted ^igainst them. (7) 


(1) Budree Das M^kim v. Chooni Lai 
Johurry, 33 0. 799 (1906). 

(2) Miya Vali v. Sayed Bora, 23 B. 496, 
499 (1896). See Athavulla i*. Goutk^ 11 M. 
283 (1886). 

(3) Vishvanath Govind v. Rambhat, 15 B. 
148, 162 (1890) ; Manijan Bibco v. Khadcm 
Hosflcin, 32 C. 273 (1904). 


(4) Giyaiia Sambaudiia v. Kandasami 
Tambiran, 10 M. 375, 606 (1886). 

(6) Na\Toji Manokji v. Dastui' Kharsedji, 
28 B. 20, 64 (1903) ; b. c., 5 Bom. L. R. 746. 

(6) Netai Rama v. Yenkatacliarulu, 26 M. 
450 (1902). 

(7) Sayad HuBbcinmian v. Collector of 
Kaka, 21 B. 48 (1895). 

2 B 
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4. The trust must be a public one. — The section picsupposes the 
existence of a public trust and a suit for the administration, either partially 
or completely, of that trust. (1) It enables the persons mentioned therein to 
sue trustees to enforce the better administration of the trust. (2) Where, h o wever, 
it is said that the section presupposes a trust, this does not mean that the defen- 
dant must admit the trust before the section can apply, but that the suit must 
proceed upon the allegation of the existence of a trust which may or may not 
be admitted by the defendant. (3) 

Private trusts concern only individuals or families for private convenience 
or support. By public trusts may be understood such as are constituted for 
the benefit either of the public at large, or of some considerable portion of it 
answering a particular description. In private trusts the beneficial interest is 
vested absolutely in one or more individuals, who are, or within a ceitain time 
may be, definitely ascertained, and to whom therefore collectively, unless under 
some legal disability, it is, or within the allow^ed time will be, compctejit to 
control, modify, or determine the trust. A public or charitable trust, on the 
other hand, has for its objects the members of an uncertain and fluctuating 
body, and the trust itself is of a permanent character. (1) A trust is none the 
less a trust for a public purpose if its main object is the support of Jhh’rs' of a 
particular sect.(5) The trust may be charitable, such as for the relief of the 
poor, or the advancement of learning, religion, or objc^cts of g(‘ncral public 
utility, or religious, though all religious uses are charitable uses. Thoiigh, there- 
fore, the section, as originally enacted in the Code of 1877, did not contain the 
words “ or religious,” there is little doubt but that the LegiLslature intxjiidcd the 
section to embrace both charitable and leligious purposes. (G) It w^as, howT-vei. 
lield that the corresponding section in the Code of 1877 did not apply to religious 
endowments, (7) and therefore in the Code of 1882 the section w'as altered to 


(1) Jamal- u(l-(lin p. Miijtahn Husain, 25 A. 
OIH (11M)3). 

(2) Srinivasa Ayyaiigar r. Srinivasa Swami, 
10 M. 31, 32 (1802). 

(3) Budh Singh v. Niiadbaran Hoy, 2 
C. L. J. 431 (1905) ; Sliailajananda Dut v. 
Umeshauanda Dut, 2 C. L. J. 400 (1905). 

(4) Lowin on Trusts, 18 ; and see generally 
as to this section, P. R. Ganapathi Iyer’s 
Laws relating to Hindu and Mahommedau 
Kcligious Endowments. See the following 
cases as to whether trusts are public ; Jugal 
Kishorc v. Lakshmandas, 23 B. 669 (1899) ; 
Manohar v. Lakhmiram, 12 B. 247 (1887) 
[Trust for Hindu idol and temple] ; Dakhin 
Din V. Raliimunnissa, 10 A. 412 (1894) ; 
Girijanund v. Sailajanund, 23 C. 645 (1896) ; 
Bhugobutty Prosonno v. Oooroo Prosonno, 
25 C. 112 (1897); Jagadindra Nath v. 
Hemauta Kumari, 32 C. J29 (1905). As to 


English Equity governing tlic relief in res^iect 
of Hindu charitable trusts, see Sayad Hussoin- 
mian v. Collector of Kaira, 21 B. at p. 52 
(1895) ; Bikani Mia v. Shuk Lai, 20 0. 116, 
F. B. (1892) ; Mahomed Ahsanulla v. Amar 
Chand, 17 C. 498 (1889) ; Mahomed Israil v, 
Sasti Churn, 19 C. 412 (1892). See as to 
devasthan of idol : Radhabai v. Chimnaji, 3 B. 
27 (1878), and Savastlian ; »Shri Ganesh v. 
Kesharav, 15 B. 625, 635 (1800) ; Chintamon 
V. Dhondo, 16 B. 612 (1888) ; and private 
trust : Satnappayyar v, Periasaini, 14 M. 1,7 
(1890). ^ 

(6) Malmnt Puran Atal e. Darshan Das, 
34 A. 48 (1912). 

(6) See Thanga Korappa v. Arumaga, 6 
M. 383, 384 (1882). 

(7) Ib. ; Girjaua v. Kandasami, 10 M. 375, 
506 (1886) ; Thaekorsoy v. Hurbhnni, 8 B. 
432, 460, 451 (1883). 
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(jxpresely include religious trusts, in consequence of these rulings and doubts 
which had been entertained. The contention that, while there exists the special 
enactment, XX. of 1863, for the proper appropriation of endowments of lands 
relating to temples, the words “ religious purposes should be considered as 
referring only to cases where the endowments do not relate to temples, has been 
overruled. (1) 

The public trust may also be either express or constructive. The first 
are those which arc raised and created by act of the parties, and are declared 
by them either in word or writing. A constructive trust (to whicli this section 
also, though not the English Statute, applies) (2) is one arising, not by the 
act of the party, but by operation of law, where a trustee gains some personal 
advantage by availing himself, and through the medium of his situation as 
trustee. (3) It is imposed on such a person to prevent him from holding for 
his own benefit an advantage gained by reason of the fiduciary relation sub- 
sisting between him and others, and for whose benefit only it is his duty to 
act.(l) So, if a lease were the subject-matter of a public trust, a (jonstructive 
trust would arise if a trustee renewed the lease in his own name. He would, 
in such case, be deemed to be a trustee for those interested in the original term. 
And this would be equally so if the trustee was trustee of right or trustee de 
son tort. And were there a breach of such constructive trust, by making avay 
with tlie renewed lease or not applying its benefits to the purposes of the trust, 
there would be such a breach of trust as is referred to in this Bection.(5) It 
has been recently held that where it is proved that certain property has been 
held for^many generations for such purposes as the support oi fakirs, and there 
is no evidence that the property was ever held for any other purpose, the Coui*t 
ought to presume the existence of a charitable or religious trust within the 
meaning of these sections. (6) 

Where it was objected that the section was limited in its action to suits 
relating to property, and that its operation could not be extended to spiritual 
offices, it was held to be applicable where it is sought to remove the trustee 
from a religious office, if, as the holder of such office, he is called upon to 
exercise business functions either as trustee or as manager of temple funds 
and properties, and thus necessarily possesses civil rights and consequent 
liabilities. (7) 

5. There must be a breach of trust or necessity for directions. 

Nextly, assuming that there is a trust and trustee, it must be ascertained whether 


(1) Narasiniba u. Ayyan, 12 M. 157, 158, 
159 (1888). 

(2) Sec Subbayya v. Krishna, 14 M. 186, 
202, 216 (1890) ; Jugal Kisliore v. Laksh- 
manda8,23 B. 659 (1899); s. c., 1 Bom. L. R. 
118 ; Manohar Ganesh v. Lakhmiram Govxnd- 
ram, 12 B. 247, 265 (1887); alfd. 24 B. 60 
(1899). 

(3) Lewin on Trusts, 196, 11th ed. ; Budreo 


Das Mukini v, Chooni Lai Joliurry, 33 C. 
789, at p. 806 (1906). 

(4) Id. ; Godefroi Trusts, 2ud od. 193. 

(5) As to such, vide post ; Budree Das 
Mukim V, Chooni Lai Johurry, supra. 

(6) Mahant Puraii Atal v. Darshan Das, 
34 A. 468 (1912). 

(7) Shailajananda v. Umoshananda, 2 
G. L. J. 460 (1905). 
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there is a breach 'f trust. If not, then the direction of the Court must be 
required for the administration of the trust. A breach of trust is not necessarv. 
It is sufficient if there be a public trust, and the direction of the Court is con- 
sidered necessary for its administration. (1) If there be neither a breach of 
trust (2) nor necessity for such directions, (3) then the section does hot apply. 
As to evidence of breacli of trust and the grounds which will justify removal for 
breach of trust, see caseh below. (4) 

6. The suit must be for relief of the kind mentioned.— Lastly 
though some or even all of the other elements stated in tiie section are found 
to exist, a suit will not be within it unless the relief sought tlierein is that whicli 
is express]/ or impliedly mentioned in the section. (5) No difficulty arises as 
regards the relief expressly mentioned in clauses (a) to (p). Contention has evej- 
taken place as to what may be held to he included in tlie words “ sucii further 
or other relief as the nature of the case ina/ require/^ 

The general clause ought to be read with the hvc preceding specified 
clauses ; and the nature of the relief which may be properly granted under 
it is of tlie same character as the reliefs which may be granted undei t-lie pie- 
ceding clauses. The five specified clauses are not merely illustrative, but. furnish 
an indication of the nature of the relief which may be granted in a suit uiid(‘r 
this section. (6) This clause must be read with what has prcc(‘ded as referring 
to fui’tlier r(dief to which the party may be entitled, which arises out of the 
existence of the trust in respect of which the suit has been brought. (7) On 
this ground it lias been held that a suit which has been inst ituted simply and 
solely for the purpose of having a declaration that certain property is trust- 
property, and which was in no way a suit for the administration of the trust, 
or the removal of the trustees, or for any of the purposes referred to, was not 
within the section.(8) It may, however, be that in a suit for such purposes a 
declaration may be incidental and ancillary thereto. (9) Within the words 


(1) Kagliubar Dial l\ K<‘sh<) Hamanuj, 11 
A , J 8, 22 (1888) ; so in Noti Rama r. Vonkata- 
fliarulu, 20 M. 450 (1902), ihougli there was 
Jio ])roaeh of trust the case was liold to be 
one whore the (iircction of the Court was 
required. 

(2) See Girjana Sambandha v. Kauda- 
sami '.rambiran, 10 M. 375, 500 (1880) ; Miyo 
\'ali i\ Sayad Bava, 22 B. 496, 499 (1896) ; 
J^aoroji Manokji v. Dastur Kharsedji, 28 B. 
20, 54 (1903), where the cause of action was 
hold not to b(5 an allogod breach of trirst. 

(3) Sec Miya Vali v. Sayad Bava, 
ftupra. On the other hand, in Neti Rama v. 
Vcuikatacharulu, supra, the ease was held to 
)»e within these words. 

(4) Shailajananda 17. Umeshauanda, 2 (?. L. 
tl. 100 (1905) ; Ohintaraan i\ Dhoiido, 15 B. 
012 (1888) ; Damodar v, Bhat Bhogc J^l, 22 


B. 493 (1890) ; Aiinaji Raghunath v. Naiayan, 
21 B. 550 (1894) ; Anantanarayana v. Knttu- 
1am, 22 M. 481 (1899) ; Girdharlal v. Naranlal, 
14 Bom. L. R. 1135 (1912). 

(5) See Jan Ali v. Ram Nath, 8 C. 32, 34, 
35 (1881) ; Budreo Das Mukirn v. Chooni Lai 
Johurry, 33 C. 789 (RK)0). 

(6) Budh Singh v. Niradbaraii Roy, 2 C. L. 
J. 431, 438 (1905) ; Budree Das Mukim v. 
Chooni I^al Johurry, supra; Sir Diiisha 
Maiiekji Petit v. Sir Jametsi, 33 B. 509 (1908). 

(7) Janml-uddin v. Mujtaba HuHain, 25 A. 

031 (1903). ^ 

(8) Ib. 

(9) See Kazi Hassan 1 ?. Sagun Balkrishna, 
24 B. 170, 181, pur Ranadc, J., who said only 
that a suit by a beneficiary foj’ a declaration 
against strangers was not barred by this 
section. 
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“ further or other relief” is, it has been held, a decree for an account. (1) This 
is now expressly mentioned in clause (d). Before a scheme can be settled for 
the management of a temple and its funds, an account of the trust property 
must be taken. Until the trust funds are ascertained it is impossible to settle 
a scheme. (2) The Calcutta High Court has in one case held that a suit for 
the removal of a trustee, and for the recovery of trust property from the hands 
of a third party to whom it has been improperly alienated by the trustee, falls 
within the section.(3) But this decision has been dissented from in the same 
Court, (4) in which it was lield that persons claiming a title purely adverse to 
a trust are not proper parties to a suit for the execution of the trust. The 
Allahabad High Court has also held tliat the alienees are not proper parties, 
that a prayer for recovery of possession is not entertainable under this 
section, and that a suit for 'such purj)Ose cortld be instituted only by the 
trustee. (5) 

'Uhe High Courts at Calcutta, (6) Bombay, (7) and Allahabad (8) have held 
that in a suit under this section the Court may remove a trustee hostilely for 
breach of trust, and that the section applies both to contentious and non- 
oontontious cases. Such relief was })eld to be involved in clause ih) of the former 
section, or to be included in ” further or other relief.” Tiie Madras High Court, 
however, held, tliough at one time tliere was a difference of opinion on the point, 
that a suit to remove a trustee did not lie under this section. (9) A prayer for 
removal might, however, be inserted wh(*,re the right of suit existed independently 
of, and t^e suit was not brought under, this section. (10) Tlie amended section 


(1) Tricuindass Mulji v. Khemji Vullabh- 
(ias, 10 B. 020, 029 (1892) ; (hotalal Lakh- 
inirani v. Maiiohar Gancsli, 24 B. 50 (1899) ; 
fl. c., in High Court, 12 B. 247, 207 (1887). 
Sco also 8ayad Husseiumian v. Collector 
of Kaira, 21 B. 48, 61 (1896). 

(2) Chotalal Lakhmirain i\ Manohar 
Ganesh, 4 C. W. N. 23 (1899). 

(3) Sajedur Raja i». Gour Mohun, 24 (\ 
418, 423 (1897): foil, by Stanley, C.J., in 
Ghazaffar Husain v. Yawar Husain, 28 A. 112 
(1905). 

(4) Budh Si»jgh v. Niradboran Roy, 2 C- 
L. J. 431 (1905) ; Budroe Das Mukiin r. 
Cliooni Lai Johuny, 33 C. 789 (1900 ) ; per 
Burkiit, J., in Ghazaffar Husain v. Yawar 
Husain, 28 A. 112 (lvK)5). 

(5) Huseni Begam v. Collector of Moroda- 
bad, 20 A. 40, 49, 60 (1897). 

(6) Sajedur Raja v. Gour Mohun, 24 (!. 
418 (1897) ; Mohiuddin v. Sayiduddiu, 20 G 
810 (1893) ; and sea Bishon Chand v. Sycil 
Nadir, 15 T. A. 1, 10 (1887). 

(7) Tricumdasa Mulji v, Khernji Vullahh- 


das, 10 B. 020, 029 (1892); Cliintaman 
Bajaji v. Dhondo Ganesh, 15 B. 012, 017 
(1888) ; Advocate -General v. Moulvi Abdul, 
18 B. 401 (1894); Annaji Raghunath v. 
Narayan Sitaram, 21 B. 656 (1890) ; Damo- 
dar Bhatji r. Bhat Bhogilal, 22 B. 493 (1890) ; 
Damodarbhat v. Bhogilal, 24 B. 45 (1899) ; 
Sayad Husseinmian v. Collector of Kaira, 21 
B. 48 (1895) [a suit to remove trustees must 
therefore be brought in the District and not 
Subordinate Judge’s Court] ; Girdharlal v. 
Naranlal, 14 Bom. L. R. 1135 (1912). 

(8) Huseni Begam v. Collector of Morada- 
bad, 20 A. 40 (1897) ; Girdhari Lai v. Ram 
Lai, 21 A. 200(1899). 

(9) Rangasarai Naickan v. Varadappa 
Naickan, 17 M. 462 (1891); Subbayya v. 
Krishna, 14 M. 180 (18fK)), per Muttusami 
Ayyar, J. ; Narasiraha r. Ayyan Clietti, 12 
M. 157 (1888) ; contra, per Beat and Weir, JJ., 
in Subbayya v. Krishna, supra. 

(10) Tiruvengadah v. Srinivasa, 22 M. 361 
(1899). 
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makes it now olear that it applies both to non-contentious and contentions 
suits, and clause («) expressly mentions the removal of a trustee. 

As clauses (i) and (el allow of the appointment of new trustees and the 
vesting ot the property in new trustees, it follows thst the Court cbd tBke p 08 B 68 - 
sion from the old trustee who has been removed and give it to the new" trustee, 
Wii ether the Court can grant relief by taking possession of trust-property from 
the hands of a third party, to whom it has been improperly alienated, (1) has 
already been discussed. If there is a trustee and the suit is merely to recover 
property from strangers and not for the execution of the trust, it does not come 
within the section. If, again, there is a trustee, but tlie suit be for liis removal, 
then, till he is removed, the trust-estate is vested in him, and he alone can sue 
strangers for possession. When the new trustee is appointed lie can 
sue. (2) It has also been held that where there is a trustee, worshippexs can- 
not sue strangers for possession, (3) though they aie entitled, irrespective of 
this section or 0. I. r. 8 to maintain an action against any person im- 
properly interfering with their rights to worship. (4) If, however, a suit 
merely for possession as against strangers is not within the scope of tlie 
section, this question does not }n*opci‘ly arise under it. It amounts simply 
to this, who has title under the ordinary law to sue for possession ; and need 
not be further discussed. Within the terms “ further relief ” are the appoint- 
ment of a receiver, (5) and the grant of an injunction, both forms of relief being 
of a merely ancillary character, and a deciec for tlie cancellation of unauthorized 
leases (C) The Court, in sanctioning a scheme, may provide for the^ appoint- 
ment of additional or new trustees, though such appointment may not 
be in conformity with the original constitution of the trust, or with 
the rules in foice in respect to it, and a scheme framed is liable to 
variation for good cause sbown.(7) Where a suit is maintainable under this 
section and the plaint seeks relief specified in that section, sect. 42 of tlie S]>e(‘ific 
Relief Act does not apply.(8) 

A suit.”— The procedure under Komilly’s Act (52 Coo, III. c. 101) was 
by petition and summary order, whereas a regular suit is prescribed by this 
section. (9) There is, however, no ground for suggesting that a suit under 


(1) See Sajedur Raja v. Gour Moliun, 24 C. 
(1897), at p. 423, and cases in note (2), p. 373. 

(2) Budh Singh v. Niradbaran Roy,'2 C. L. 
J. 431. 436, 438 (1905). 

(3) Kamarajii v. Asanali, 23 M. 99 (1899) ; 
Subbarayadii r. Asanali, 23 M. 100 n. (1899) ; 
Huseni Begam v. Collector of Moradabad, 20 
A. 40, .50 (1897); Raghnbar Dial Kesho 
Ramannj, 11 A. 18 (1888). See, however, 
Kazi Hassan r. Sagun Balkrislina, 24 B. 
170, 175, 17G, 181 (1899). 

(4) Subbarayadu e. Asanali, 23 M. 100 n. 
(1899). 


(5) Gyanananda Asram ?*. Kristo Chandra, 
8 0. W. N. 404, 407 (1901). , 

(0) Ram Churn Tewary v. Protap Chandra 
Dutt, 2 C. L. J. 448 (1880). 

(7) Prayag Doss v. Tiriimala, 28 M. 319 
(1905). A scheme was^ramed by the P. C.. 
in Prayaga v. Tirumala, 9 Bom. C R. 588 
(1907) ; 8.c.,34I. a. 78. 

(8) Netai Rama v. \ Vnkatacliaruln, 26 M. 
450 (1902). 

(9) See Siibba 3 ^ya r. Krishna, 14 M. I86» 
188 (1890). 
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this section has the character of a summary proceeding. It possesses all the 
characteristics of a suit under sect. 9 of the Code.(l) Where a suit which is 
not within the section is instituted in a District Court, it has been held 
that the Court should not dismiss the suit, but should deal with it under 
sect 57, clause (a) (now 0. VII. r. 10), and r. turn the plaint to be presented 
to the proper Court.(2) So, also, where a Subordinate Judge held tliat this 
section was a bar to the suit, no consent having been obtained, it was held 
that he should nob have proceeded to dispose of the case, but should have 
returned the plaint to be presented to the Court having jurisdiction to try 
the suit. (3) 

“ Any other Court.” — ^With reference to the words “ any other Court 
empowered on tliat behalf,” it has been held that the notification empowering 
the Court should not be directed to a particular judge and should not purport 
to deal with a particular litigation which on llie date of the notification was 
pending before another Court. (4) 

Execution. — So far as a decree under this section orders particular acts 
to be performed by the defendants in the management of the trust, it may be 
enforced by their imprisonment or by the attachment of their pro])erty, or 
both. (5) And in order to obtain the removal of trustees who liave infringed 
th(‘, scheme, the latter may bo amended so as to include a provision for 
re.nioval, a-nd it is not necessary to file a »separatc suit.(()) In the under- 
uKuitioned case (7) application was refused, as the requirements of sects. 235 
(/) and 2G0 of the former Code liad been ignored. Where an order was held 
not to invest a suit with a rejnosentative character, a person not on the recoi'd 
and not a member of the communify of the plaintiffs, but claiming 
certain rights under the decree, was held to have no riglit to apply to compel 
the observance of the scheme directed by the decree. (8) Tlie directions in 
a .scheme framed may be enforced in execution on ap])lication by persons 
interested. (9) 

Settling a scheme. — Settling a scheme under this section is largely a 
ju.itier of discretion, and the scheme will not be interfered with in appeal unless 
the discretion lias been improperly exercised or llie Court lias failed 1o give duo 
consideration to matters which it was bound to consider.(lO) 

Costs. — The cosf.s of the Advocate-General as between attorney and 


(1) Shailaja^anda?’. Umoshananda, 2 O.L. 
•T. 400, 469 (1905) ; Rangasami v. Varadappa, 
17 M. at p. 408 (1893). 

(2) Muhammad Abdullah v. Kallu, 21 A. 
187 (1899). 

(3) Jamal-ud'din v Mujtaba, 25 A. 031, 
033 (1903). 

(4) Abdul Karim v. Abdus Sobhan, 39 
C.146 (1911); 10C.W.N.44. 

(6) Damodarbhat v. Bhogilal, 24 B. 45 
(1899); followed Prayag Does v. Tirumala, 28 


M. 319(1905). 

(6) Ib. 

(7) Sha Karamehand v, Clhelabhai, 19 
B. .34 (1893). 

(8) Ragava v. Rajaiatnam, 14 M. 57 
(1890). 

(9) Prayag Dors v. Tirumala, 28 M. 319 
(1905). 

(10) Kir])a Shankar v. Manohar Tamleckor, 
24M. L. J. 199(1912). 
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client come, as a rule, out of tlie trust-fund. (1) The (V)urt muv also make a 
similar order in the case of trustee-defendants if ihere have been no improper 
conduct on their part. But the Court has refused to disturb l!ie decision of 
the Taxing Master that certain items ought not to come out. of trust- 
fund8.(2) 

'^Save as provided.’* — That is, the section is now mandatory. See 
note, antCf “ Scope of the Sections.” (3) 

(1) Sec order in Parraanandas r. Venayok, (3) Natosa Pandara v. Rainalingam, 24 
7 B. 19 (1878). M. L. J. 658 (1912) ; Venkataraya Charlu v. 

* (2) Advocate-General v. Moiilvi Abdul, 20 Kriahnama Charlu, 24 M. L. J. 697 (1912). 

B. 301 (1895). 
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94. In order to prevent the ends of justice from bein^ defeated 
Supplemental pro- the Court may, if U is so prescribed r 
ceedinqs. (^a) issue a warrant to arrest the defendant 

and bring him before the Court to show came why he 
• should not give security for his appearance, and if he 
fails to comply with any crder for security commit him 
to the civil prison ; 

(b) direct the defendant to furnish security to produce any 
property belonging to him^ and to place the same at the 
disposal of the Court or order the attachment of any 
property ; 

{c) grant a temporary injunction, and in case of disobedience 
commit the person guilty thereof to the civil prison and 
order that, his property be attached and sold ; 

{d) appoint a receiver of any property and enforce the per- 
formance of his duties hj attaching and sellintf hs 
property ; 

make such other interlocuJtory orders as may appear to the 
""Court to be just and convenient 


SupplemeiAal proceedings. — This section is new. It is intended to 
generally define the powers of the Court in this respect, specific provision being 
niade either by present or future rules. In tins connection may be noted 
in the first paragra])h “ if it is so prescribed ” in contrast with the phrase 
“ in the manner prescribed,” which occurs in other sections, c.//., sect. 
fK), ante. As regards security [clauses (a) and (h)], the former ('Ode dealt 
witli security for costs. This section deals also with security for personal 
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appearance and production of property. As regards clauses (c), (d), (e), see 
0. XXXIX. rr. 1-5, 0. XL., and 0. XXXIX. rr. 6-10 respectively, and notes 
tlacreto. 


95 . (1) Wherej in any suit in which an arrest or attach- 

Com ensation for ob hem effected or a temforary in- 

taining^^mest attach- junction granted under the last preceding 
ment or injunction on section 

insufficient grounds. appears to the Court that such 

arrest, attachment or injunction was applied for on 
insufficient grounds, or 

(6) the suit of the plaintiff fails and it appears to the Court 
that there was no reasonable or probable ground 
for instituting the same, 

the defendant may apply to the Court, and the Court may, npon 
such application, award against the plaintiff hy its order such 
amount, not exceeding one thousand rupees, as it deems a reason- 
able compensation to the defendant for the expensi^ or injury 
caused to him : 

Provided that a Court shall not award, under this section, 
an amount exceeding the limits of its pecuniary jurisdiction, 

(2) An order determining^ any such application shall bar any 
suit for compensation in respect of such arrest, attachment or 
injumtion. 


Compensation. — This section amalgamates sects. 491 ainl 497 of tlie 
last Code. Jh’ioi’ to this enactment in the CikIc, a suit for damages 
would have lain for the wrongful suing out of mesne process. And sucli 
a suit, will lie now. But it must he shown that there was malice and want 
of reasonable and probable cause.(l) In the case of an application under 
this section it must be shown that tlie arrest or attacliment was applied for 
on insufficient grounds, (2) or, if the suit fails, that there was no probable 
ground for iustituting it. Compensation may be awarded for excessive 
attachment, notwithstanding that the plaintiff may be successful. (3) A 
defendant, however, is not bound to apply for redress under this^ section, and 
l)y omitting to do so, or by applying and failing to obtain an award. 


(1) Goutii^re v. Rol)ert, 2 A. H. C. K. 353 liability of a creditor who attaches goods not 

(1870); (>howdharee Sherraj I?. Dwarka Doss, belonging to his debtor, see Kissori Mohun 

4 A. H. C. R. 42 (1872) ; Dhurmo Narain v. Roy v. Harsukh Das, 17 C. 436 (1889). 
Sreomutty Dossee, 18 W. R. 440 (1872) ; and, (2) See Syed Ali v. Adib, 15 B. 160, at 
of course, where there has boon an offence it is p. 1 63 ( 1 8f)0). 

not necessary first to prosecute : Choitunno V. (3) Mahomed Rezaooddeen v. Hossein 
Znmeerooddee, 18 W. R. 27 (1872). As to the Buksh, W. R. Miso. 24. 
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lie does not lose liis riglit to bring a regular suit ; (1) tbougli if he applies 
for compensation, any award which may be passed will bar a suit. (2) Com- 
pensation can only be granted by the Court which disposes of the suit, (3) and 
on the recorded application of the defendant, and not of its own motion. (4:) 
A Provincial Small Cause Court has jurisdiction to award damages under 
this section to a defendant whose property has been attached on insufficient 
grounds. (5) If a defendant is arrested, he may apply under tliis section 
although he has not been summoned. (6) In a summary suit, if a defendant 
lias been arrested before judgment and claims compensation for such arrest 
under this section, he is entitled on that ground to apply for leave to defend 
the suit, and, if a ]}nmd facie case is made out, leave to defend should be given. 
Under the Code, a cross-claim made by a defendant against a plaintiff 
cannot, in ordinary cases, be set up as a defence, except when it arises out of 
the very transaction sued upon and is in the nature of a set-off, but the 
special cross-claim provided for by this section, viz. a claim for compensa- 
tion for arr(‘st on insufficient grounds, may under that section be taken into 
account in any suit, and tlic amount awarded as compensation be awarded in 
the decree, and thus 'pro tavto be a defence to the plaintiff's claim in the 
suit. (7) 

It was held that there was no appeal from an order awarding (‘ompensation 
under this section. (8) But see now sect. 101, clause ( / ). Under sect. 491 of the 
last Code, tiie Coiu't has to award “ in its decree.^' Now tlie section runs “ in 
Hs ordcr^'' Tin* order may, however, under sect. 36, be executed as if 
it were a decree. As regards the ajuendment in clause 2, see tlie n(‘xt 
pnra graph. 

Compensation. — The corresponding section of the Code of 1859 concluded 
witli tJie words “ an award of compemation under this section shall bar,” 
etc. ; therefore an unsuccessful application by a defendant did not debar 
iiim from instituting a suit.(9) And the same must have been held under the 
last Code, as it could not be said that where there has been a denial of compensa- 
tion there has been an “ award” It, however, an application had been made 
and granted, then a separate suit for compensation was barred. The presen1> 
words “ order determining,” etc., are ambiguous, as by themselves they may 
refer either to the grant or refusal of an application. A person is not bound to 
apply under this section. There may be cases where the maximum amount of 
Es. IfKK) is an insufficient compensation. Persons may sue who do not wish 


(1) Goutiere v. Charriol, 1 A. H. C. R. 91 
(1869) ; Daniel v. Mohun Bilx>e, 1 Agra, 104. 

(2) Gobiirdhim Majhec v, Banee Chnnder, 
21 W. R. 376(1874). 

(3) Huro Soondiiroe v. Bungsheo Mohun, 3 
W. R. Misc. 28 (1806). 

(4) Ram Narain v. Kurun, iS. D. N. W. 
136 (1803). 

(6) Ihrati Sangaram, 20 M. 604 (1902). 


(6) Syod All 7^ Adib, 15 B. 100 (1890). 

(7) Roulct V, Fetterlu, 18 B. 717 (1894). 

(8) Narasinga Bhakshi v. Govinda Bhakshi, 
21 M. 02 (1900) ; Lok Nath v. Amir Singh, 
28 A. 81 (1905) ; Huro Soondureo v. Baboo 
Bimgahce, 8 W. R. 332 (1867). 

(9) Nanda Kumar Shaha v. Gour Sankar, 
.60 B. L. R. app. 4 (1870) ; s. c., 13 W. R. 305- 
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lo take advantage ot the remeciy given by tliis .section.(l) The provisions o\ 
tlufl section sliow tliat wlicre a claim is dismissed an injunction cannot subsist 
pending an appeal, or until the, period for lodging an appeal lias elapsed ; foi 
if such were the case the Court woidd not have had authority given it to grant 
compensation. (2) 


(1) Wilson V. Kanliya Sahoo, 11 W. R. 
J45 {I8()9) ; as to the remedy by suit, sei‘ 
Joy Kaleo Dassee v. Chand Malla, 9 W. R. 
111,3, 1.3.5 (1868); Nanda Kumar Shaha v. 
(iour Saiikar, .5 B. L. R. app. 4, 6 (1870). 


(2) Shaikh Moheeooddeen v. Shaikli 
Ahmed Hossein, 14 W. R. 384 (1870). Sec 
Ram Chand r. Pitam Mai, 10 A. .506, .57^ 
(1888); Yamin-ud-doulah v. Ahmed v\li 
Khan, 21 C. .561, .563 (1894). 



PART VII. 

APPEALS. 


Appeals prom Ori^inai. Decrees. 

96. (/) Save where otherwise expressly provided in the l8.540.j 
Appeals from original body of this Code or by any other law for the 
time being in force, an appeal shall lie from 
every decree 'passed by any (Wrt exercising original jurisdiction 
to the Court authorized to heai* appeals from the decisions of 
sack Court. 

(J) An appeal may lie from an original decree passed e.jo 
parte. 

(o) Jfo appeal shall lie from a dexiree passed by the Court 
with the consent of parties. 


Appeal. — All appeal is a stage in and part of tlie proceedings in a. .suit.(l) 
TJicre must be a suit, for if tliero is none tJiere can bo no decree, and 
tlierefore no appeal. (2) It is the removal of a cause from an inferior to a 
superior Court for tlui purpose of testing tJic soundness of the decision of tlie 
former Court, (3) and the lodging of an appeal is thus equivalent to an allega- 
i ion that the decree is m-ong and that tlu‘. reasons whicli led to it are as stated 
in tlie judgment insufficient. (1) It is a iiearing before another tribunal, being 
in this distinguislied from a review, which is tlie reconsideration of the same 
subject by the same Judge. (5) TJic function of an Appellate Court is to 
determine what deci’ee the Court below ought to have made. It may affirm, 
reverse, or vary the decree under appeal. (b) Tlie rule upon whicli the J^rivy 


(1) Uc Dull CliuiKl, !) R. L. R, J90, 10(5 
(1872). 

(2) Pcar^ r. Barodaji^ 10 C. iSb (1802) [a 
proceeding under sect. 84 of the Bengal 
1 ouancy Act ; and see also as to applications 
under sect. 93, Hussain v. Mutookdhari, 14 C. 
312 (1887), and proceedings under sect. 91 of 
tlio same Act, Dya Gazi v. Ram Lai, 2 C*. 
W. N. .351, 352 (1807)]. 

(3) Chappan v. Moulin Kutti, 22 M. (58, 80 


(1898). 

(4) Mt. Pail Ivoer v. Bhugwunt K<xm-, (5 
N. W. P. H. C. R. 19, 21 (1873). 

(5) Moheswar Sing v, Bengal Government, 
7 Moo. I. A. 283, 305 (1869), though ex-neceasi- 
iate there may bo cases in which a review 
might take ])lace before another and different 
Judge. 

(6) Kristo Kinkur e. Baroda Gaunt, 14 M. 
1. A. 4 (tr>, 400 (1872). 
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11 * 1 ..flirm the iudgment, unless their Lordships 

Council has universally acted is • 

«eo that the jmlpment is clearly WI0ng.(*) IV,,, .1 on i flUestion 

of Appeal ahoiiM nut ujiset the judgMlout of tJie first CoUl t O.q 
of fact, depending on tlie appreciation of evidence, unless the lOTjncl OUT 
in (juite confident tJiat tJie judgment is wrong. But, a fter all, it is a rule of 
practice, meant for tlie guidance of Appellate Courts Jiaving jurisdiction to 
deal with questions of fact, and they arc the sole judges of the question 
whether a judgment appealed against on facts is wrong. (2) An Appellate 
(fOiirt, in regular appeal, is bound to lake notice of a positive invalidity of a 
document created by a Statute, even thougli no objection may have been raised 
to its admission in the Court below. The Appellate Court is thus bound in 
regular appeal to entertain an objection that a document is invalid for want 
of registration, even though no objection may have been raised to its admissi- 
bility in the Court below. “The bulwark against fraud,” says West, J., 

“ intended to be constituted by registration is of great public, importance. 
We think we could not, consistently with the law, allow it (the unregistered 
document) to count as a part of the materials on which wc have to dispose of 
this case, supposing that the registration was, indeed, iiulispensable to its 
validity.” (3) An appellant will not be allowt'd to raise in the Court of 
Appeal a point which he did not raise in the Court below, even though there 
is some evidence in support of it, if the nature of tliat evidence is such that, 
l)y any possibility, the respondent might have been able to rebut, ii that point 
had been raised originally. (4) If a party desires or intends to make 
misconduct of a Judge a ground of appeal to the High Court, he ought always 
to draw the Judge’s attention to that matter either by presenting a petitioJi 
or otherwise, so that a proper record may be at once made of tin; facts which 
lie desires to establish in appeal.(5) A pending appeal, without annulling 
the judgment appealed against, leaves it subsisting as a valid adjudication 
governing the rights of the parties, but the further litigation and all matters 
connected therewith are transferred to and placed under tlic control of the 
Appellate Coiu’t. During the pendency of an appeal, the power of the inferior 
('Ourt in any way to deal with the litigation is completely in abeyance, except 
1o carry out the deci’ee which, of course, it is the duty of the Court to do, as 
the Code in terms provides that the execution of the decree is not stayed by 
tlie mere fact that an appeal has been preferred against it.(G) It is not only 
competent to a Court of Appeal, but it may be its duty under certain 
circumstances to take notice of events which have happened since the order 
challenged in appeal was made. The Court has inherent power to recall an 


(1) Klioorshidjec v. Mehowanjeo, 1 M. I. A. 
431,442(1837). 

(2) Pandurang v. Anant, 6 Bom. L. E. 
957, 909 (1903) ; Yomuna Bai v. Balehet, 6 
Bom. L. K. 685, 586 (1902). 

(3) Bdsdwd 'i\ Kalkdpa, 2 B. 489, 491 
(1877) ; sou also Ramapa v. Umanna, 7 B. 123, 
124 (1882) ; Imdad t\ Tasadduk, 0 A. 336, 
339 (1884) ; Safdar All v. Laclimau, 2 A. 554, 


559(1879). 

(4) Ex-'parte Firth^^, 19 Ch. D. 419, 429 
(J881). 

(6) Ram Koomar v. Soiiatun, 3 C. L. R. 23, 
24 (1878) ; soo also Zamiudar of Tuni v. 
Benuayya, 22 M. 156 (1898). 

(0) Ramanadhan v. Narayanan, 27 M. 002, 
Wl, 005, 007 (1904). 
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order improperly or fraudulently obtained. Where wrong haB been done by 
order of Court, which has been set aside on appeal, the Court executing the 
d(^cree without express authority is competent to put the parties in the 
position which they occupied before that order. (1) A decree of the Appellate 
Court merely affirming the decree of the first Court does not give the decree- 
holder fresh time for performing a condition imposed by the original decree. (2) 
It has been held that the eficct of a party preferring an appeal was to re-open 
the decree so as to render it competent to the parties to agree that the case 
should be remanded for the trial of fresh issues even on points not raised in 
the ground of appeal. (3) 

Save where.”— As to the Coui*t Fees Act, (4) sects, o, 12, see cases 
cited. See sect. 19, Succession Certificate Act (5) (VII. of 1889) ; sects. 47, 48, 
Guardian and Wards Act (6) (VIIl. of 1890) ; Chota Nagpore Landlord and 
Tenant Act (7) (I. of 1879) ; Lower Burmah Courts Act (8) ; Bengal Tenancy 
Act.(9) N.W.r. Revenue Act (10) (XII. of 1881) : Madras Act (II. of 1897) 
in the case of suits (11) under Madras Reg. VI. of 1881 ; N.W.P. Land Revenue 
Act (12) (XIX. of 1873) ; Small Cause Coimts (13) (Act VII. of 1868, 


(J) Udit Chobey v. Ilashika Prasad, 6 
('. L. J. 062 (1907). 

(2) Raniasaitiy Kone i\ tSundra Konc, 17 

M. L. J. 495 (HK)7). 

(2) Natesa Gramani l\ Voiilcatrama, 17 
-M. L. J. 318 (1907). 

(4) Balkaran r. Gohiiid Nath, 12 A. 129, 
150 (1890); Moil r. Kaunsilla, ](> A. 308 
(1894) ; Lurkhur r. Rum lihajuri, 23 A. W. N. 
2J4; Vithal Krishna v. Pal Krishna, 10 B. 
010 (1880) ; Sardar Singji v. Ganpat Singji, 14 

B. 395 (1889) ; Dada v. NagcRh, 23 B. 480, 
489, 490 (1898) ; Ajoodhya Perahad v. Gunga 
Persliad, 0 G. 249 (1880) ; llaj Kriato v. Bama 
Snoadaree, 23 W. R. 290 (1875); Gunga Monee 
r. Gopal, 19 W. R. 214 (1873) ; Kanaran v. 
Komai^pan, 14 M. 109 (1890) ; Bai Aiiope r. 
Mulchand, 9 B. 355 (1886) ; Annamalai v. 
(Jloete,4M. 204, 208 (1881). 

(5) Bhagwani v. Maiini Lai, 13 A. 214 
(1891) ; Barkatannisaa 1 ’. Tajibuniasa, 1 C. W. 

N. X. (1895) ; Rama Reddi v. Raju Roddi, 19 
M. 199 (1896) , I Alta Soondari v. Six>enath, 20 

O. 641 (1893) ; Nannhumal v. Gulabo, 20 A. 
173 (1903) ; Radhtt Rani v. Brindhuii, 2 C. 
W. N. 69, 60 (1897)S a. c., 26 C. 320 ; Ariva 
Pc'llai V, Thangammal, 20 M. 442 (1896) ; 
Bai Devkori v. Lalchand, 19 B. 790 (1894); 
dist. in Bai Nand Koro v. Sha Magaii- 
lal, 36 B. 272 (1911). As to sufficiency 
of security on application for certificate of 
administration, sec Lucas r. Imcas, 20 

C. 245 (1891). 


(6) Praii Bandhu Singh i’. Braliinamoyee 
Basya, 1 G. W. N. 093 {J897); Mohiina 
Chandra Biswas v. Tarini Sanker Ghoso, iO 
(I 487 (1892); Pakhwauti Dai r. India 
Narain Sing, 23 C. 201 (1895); In re, Bai 
Harkha, 20 B. 007 (1895). 

(7) Priag Nath 8ah v. IVIuia Munda, 24 G. 
249 (1890), and as to second appeal, Khedu 
.Mahto V. Budhau Mahto. 27 C. 508 (1900) ; 
sect. 44, Act V. of 1903, B. G. (Chota Nagpur 
Tenancy Act), Isuur Lai Singh dagoo 
Sahu, 33 G. 378, 380 (1905). 

(8) XVTl. of 1875 repealed by Act XI. of 
1889, and the latit;r by Act VI. of 1900 ; 
Golam Rahman v. Fatima Bibi, 13 C. 232, 235 
(1880) ; In re MuUa Adjiiu, 14 G. 351 (1887). 

(9) Gogan Ghand v. Gasperz, 4 G. W. N. 44 
(1897); Goghau Mollah v. liameawar, 18 G. 
271, 281 (1891 ) ; Lala Kirut Narain v. Paluk- 
dhari, 17 C. 326 (1889) ; Kishori v. Saroda- 
moni, 1 G. W. N. 30 (1890) ; Subh Narain v. 
Goroke Prasad, 3 C. W. N. 344 (1897). 

(10) Doo Churn v. Beni Pathak, 21 A. 247, 
249 (1899); Beni Prasad Kuari v. Batulan 
Bibi, 23 A. 283 (1901) ; Chotu v. Jitan, 3 A. 
63, 66 (1880) ; Krishna Ram v. Hingu Lai, 4 
A. 237 (1882). 

(11) Sadasiva Pcllai v, Kalappa Mudahar, 

(12) Imtiaz Bano v. Latafat-un-nissa, 11 A. 
328 (1889). 

(13) Srinivasa Charlu v, Balaji Ram, 21 M. 
232 (1896) ; Bohram Kai Khusru v. Ardesher 
Kavasjoe, 27 B. 563 (1903 ; Sassoon r. 
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I! (J ) ■ (I) >r...lras J{on1 K.'covorv Ad ; (2) and with regard t. an appeal f;.;, „„ 
Older refns.no to amend eleneaJ error m form of probate .:}) see eases eited. 
See HemsOaiion Ad, seets. 72. 7(i. The objection that no appeal lies , 
n uallv taken as a prelindnary ohjeetion by the pleader f.,r the respondent. 
Krtli,. (tornt will none the lesseonsider it on learning from .he appellant what 

tho fuels aiv.(4) 

An appeal shall lie." A riglit of apj.oal i.s not a nai ural and inlnaent 
.itt u luuo to liiioation. h ean only he given by Statute.(5) A party can 
mile a'ppeal wiien allowed be .Statuf ; and it is only the Court to which juris- 
,|i, |]on IS oiven 1o enlerlain an appeal in a particular UMtter which can deter- 
mine And nJn're lliere is inher.mt incompetency in a Court, it has been 

lield that objedioii ean he taken ai any time, and that consent cannot confer 
imisdietion.(7) though as regiids ohjeetions taken in appeal to want of juris- 
diction of Courts of lirst instance, see now the provisioiiB of sect. 21, ante. 

The section does not confer a right of appeal from all adjudications wliicli 
are decrees within (he meaning of .seel. 2, but in those cases only where the 
right is not taken away by the Code or any other Iaw.(8) In order to sustain 
an appeal it must he. .shmin (a) that the party has the right to appeal, and (b) 
that the Court to "hieh lie de.sires to prefer the appeal has the right to enter- 
tain it. A distinction must he drawn between provisions wdiich confer riglils 
on parties and those wliieli nmfer juiisdietion on Courts. This section does 
not deal with the jurisdiction of Couris. hut with the rights of appeal gncii 

to parties. (9) « 

“Prom every decree.”— An appeal lies fiom tiic decree. M Jiere there is 
no decree, there, is no appeal. As to what is a decree, see notes to scct.s. - and 


Wj/AjjK V. ioblim); Soon- ISC. k. 123 (1913). 

(Ajoj- / i'as,,,/. S/ />’. JUf/i'm The ((ij Terey r. Percy. /HA. :)7S, 37li (imj 

c/ianwtcr of a suit, and therefore the right of Meenakshi Naidoo r. Subnimaniya I / 

appeal, is not altered by the mode in which a, 1. A. 100, 16o ; a. o., Jl M. 20, 3i (IfiHiJj 
Judge invested with both ordinary and Small JSiiirayan Sallal v. Seevotary of State, 20 !*• 


( Jauae Court iluriadiction tries a suit : Hhan- 
karbhai r. Somabhai, 25 B. 417 (1900); foil, 
in Indra Chandra Mukerjee v. SrisU Chandra 
Banorjee, 40 551 (1913). 

(1) Mir Waziruddin v. Lala Dorki Naiidan, 
() V. L. J. 472 (J907). 

(2) Bontarajn v. Nekkalapndi, 17 M. L. J. 
129 (1907). 

(3) Gii-indra r. Rajeshwari, 27 C, 5 (1399). 

(4) Beliary Lai Pundit v. Kedaruath 
MulHek. 18 C. 409, 472 (1891). 

(5) Nathubai 'i\ Maiiordas, 30 B. 300 
(1911); 14 Bom. L. R. 325, 331; Rangoon 
Botatoung Co., Ltd. v. Collector, Rangoon, 
39 1. A. 197 (1912); The Special Officer, 
Salsette Building Sites v. Dasabhai, 17 
C. W. N. 421 (1913); Prayag Narain r. 
Sukhdeo, 17 C. L. J. 006 (1911) (and not 
by mutual consent) ; Ram Soshi r. Cray, 


803, 805 (1895) ; Tota Ram r. Ishar Das, 9 A. 
440 (1887) ; Parasuram v. Seshior, 27 M. 504, 
508 (1903). In re Court of Wards Estate, 
Raja Pertab Sing, 7 W. R. 222 (1807), As to 
appeals under tlie Land Revenue Act, XIX. of 
1873, sec Niaz Begum v, Abdul Karim, 14 A. 
.500 (1882) ; Shibban Lai f. Tiloki Chand, 2 A, 
019 (1880); and under Laud Acquisition 
Act, T. of 1894, Balaram t\ Sl^am Sundci', 23 
i', 520, 529, 530 (1890) ; Sheoi’attan v. Mohri, 
21 A. 354 (1899). 

(7) Sec notes to sect. \!^'auic, 

(8) Balkaran v. Gobiud Nath, 12 A. 129, 
155 (1890). An adjudication between de- 
fendants in Interpleader is a decree : Maha- 
raj Singh v. Chittar Mai, 30 A. 22 (1907). 

(9) Golam v. Rahman, 13 C. 232, 235 
(1880). 
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47, ante. In the first part of the section the word “decrees ” and in ths COJQ 
eluding portion of the first paragraph the word “ decision ” is used. But this 
difference of language does not involve any distinction. The appeal must be 
strictly from the decree, that is, the appellant must object to the decree before 
he can be allowed to enter upon his detailed objections to the judgment. (1) 
The object of an appeal is to correct the decree. An appeal lies from the 
decree, not from the judgment. There is, therefore, no appeal to a party in 
whoso favour a decree is passed simply because tliere may be some expressions 
in the judgment which led to the decree which may be considered prejudicial. (2j 
An appeal will not lie from separate determinations of isolated issues of law 
or fact before taking evidence on the remaining issues. (3) If findings have 
been recorded upon some issues against a party and he desires to have formal 
effect given to them by the decree so as to allow of his filing objections thereto or 
of appealing therefrom, he must take steps to have the decree properly brought 
into conformity with the judgment, so that there may be matter on the face 
of it to show that something has been decided against* him. In other words, 
he must obtain insertion in the decree itself (which alone contains the final 
determination of the cause and not the judgment) of such portions of the Court’s 
findings as lie considers himself injuriously affected by, so as to place himself in 
(Jie position which the statute recognizes as giving him a right to impeach the 
decree. If he fails to follow this course, the decree, though in general terms, 
will stand good, as finally deciding the issues raised by the pleadings upon 
which the ultimate determination of the cause and the decree itself actually 
rested. More than these the decree cannot cover, and the findings in a judg- 
ment upon matters which subsequently turn out to be immaterial to the grounds 
upon which a suit is finally disposed of as to the plaintiff’s right to any portion 
of the relief sought by him as declared by the decree, amount to no more than 
obiter dicta, and do not constitute a final decision. (4) When more questions 
than one arise in a suit, according to the circumstances of the case depending 
upon the nature of the questions and of the decision anived at, it may bo 
either necessary to decide them all, or sufiicient to decide only some of them, 
for the disposal of the suit. In cases of the second class, tlie Court may 
cither decide only the questions that are found necessary to decide, or it may 
decide all the questions raised. In the latter class of cases, again, the Court 


(1) Mt. Pan Kooer v. Bliugwant Kooor, 6 
N. VV. P. H. C. R. 19, 21 (1873). 

(2) ICrishnasami Ayyangar v. Raja Gopala 
Ayyangar, 18 A\73, 87 (1893) ; Shama Soon- 
duroc V. Digumburee, 13 W. R. (1870) ; Mt. 
Pan Kooor v. Bhugvi(bnt Kooer, 6 N. W. P. 19 
(1893) ; Annusuyabin V. Sakharam, 7 B. 464, 
466 (1883). See also Vithilinga v. Vithilinga, 
15 M. Ill, 120 (1891); Ghela Icharam r. 
Sankal Chand, 18 B. 597, 602 (1893) ; Muttu 
Kumarappa v. Arumuga, 7 M. 145, 149 (1883). 
In Run Bahadoor v. Lucho Koer, 12 1. A. 23 ; 

c., 11 C. 301 (1884), the appeal was not 
against the decree, but a finding in the judg- 


ment. The decree was not based on it, but 
was made in spite of it. And see as to 
re 9 judicata, Nanda v. Bidliu, 13 C. 17 (1886) ; 
Thakur Magun ik Tliakur Mahadco, 18 C. 
647 (1891) ; Peary v. Ambica, 24 C. 900, 
905 (1897); Shib Charan v. Raghunath, 
17 A. 174, 184 (1896). 

(3) In re petition Court of Wards Estate, 
Raja Putab Sing, 7 W. R. 222 (1861). 

(4) Jamaitunm’ssa v. Lutfun-nissa, 7 A. 610 
(1886); see also Niamut Khan v. Phadu 
Buldia, 6 C. 319, 323, 324 (1880) ; Koylash v. 
Ram Lai, 6 0.206,208(1880), 

2 0 
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may eitlier embody tlio result of its decision upon every question in llie decree 
in the form of a declaration or otherwise, or it may not do so. Cases of this 
last-mentioned description, again, sub-divide into two classes, in one of which 
the decree is supported by the decision upon each of the questions determined, 
and in the other it is in spite of the decision upon some of those questions, as, 
for instance, where a suit fails upon the question of limitation, but the 
question of title is found for the plaintiff. (1) The mere fact that a Court has 
gone on to determine a question which it could not determine so as to bind 
the parties does not give a right of appeal against a decision on such a 
qucBtion.(2) 

The former section allowed an appeal from any part of the decree wiiicli 
may also be of a provisional or preliminary character, such as a decree in a 
partnership or partition suit. (3) Though an appeal was allowed against a 
portion of a decision, yet there should, it was held, be a decision relating to 
the disposal of the entire suit. (4) The words “ or from any part ’’ have been 
now omitted. 

Courts authorized to hear appeals.” — See the various Civil Courts 
Acts, and in Act XII. of 1887, sects. 20, 21 ; sect. 55, Indian Divorce -Act 
(IV. of 1869). (5) As to Admiralty jurisdiction, see note. (6) 

The subject-matter of an appeal sliould be valued (7) for the purpose of 
jurisdiction, according to the law in force at the date of the appeal and not of 
the suit wliich led to it. (8) Where a plaintiff definitely fixes a certain sum as 
the amount of his clahri, this must be considered as the value of the original 
suit and the appeal will lie accordingly ; but where he fixes a certain suju as the 
amount of his claim only approximately or tentatively, and prays that the 
amount of his claim may be ascertained in the course of the suit, then the amount 
found by the Court to be due to him must be regarded as the value of the original 
suit for the purpose of determining the forum of appeal. (9) 

Ex -parte decree (clause 2). — The clause allowing appeals from cx-parte 
decrees was added by sect. 45, Act VII, of 1888, previous to which Act it was 
doubted whether an appeal was given in such cases. (10) 

In Jonardan v, Ramdhone,(ll) the Calcutta Higli Court said that 
“ when a decree is passed cx parte against a defendant, a remedy by appeal is 
now always open to him by sect. 540 of the Code as amended by Act VII. of 


(1) Peary Mohun v» Ambica Churn, 24 C. ary Jui'isdiotion.” 

900, 904, 905 (1897). (8) Mubtaminal v. Ciiiiiuana, 4 M. 220 

(2) Dya Gazi v. Ram Lai, 2 C. W. N. 351, (1881). 

352 (1897). (9) GulabKhaii v. Abdul Y^Jahab, 31 C. 305, 

(3) Krishnasami Ayyangar V. Raja Gopala 369; s. c., 8 C. W. N. 233 (1904); foil. 

Ayyangar, 18 M. 73, 87 (1893). IjjatuUa Bhuiyan v. Cha'idra Mohan Banorji, 

(4) Raja of Voukatagiri v. Mahomed 11 C. W. N. 1133 (190?) ; 8. c., 6 C, L. J. 225 ; 

Rahemutxdla, 3 M. 13, 14 (1881). Ramjit Misser v. Ramador, 17 C. W. N. 

(5) And Percy v. Percy, 18 A. 375, 378, 370 1 16, 119 (1912). 

(1896) ; overruling Morgan v. Morgan, 4 A. (10) Seo Lai Singh v. Kunjan, 4 A. 387 

306 (1882). (1882) ; Ajudhia v. Balmukund, 8 A. 354 

(6) In the matter of the Ship “ Champion,’* (1886); Karuppan v. Ayyathorai, 9 M. 445 

17 C. 66, 81, 82, 83 (1889). (1886). 

(7) See notes to sect. 9, sub-voc. “ Pecuui- (11) 23 C. 738, 743 (1896). 
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1888. But 8ucli a remedy can be efficacious only in those cases, and their 
number must be small, in which the ex jpartc decree is either wrong in law on 
t/lie face of the proceeding or is based upon evidence so weak tliat even 
thougli unrebutted it is insufficient to sustain the decree. In the great 
majority of cases in which a defendant having a good defence has had an ex 
parte decree passed against him, the disadvantage he labours under is that he 
has not been able to substantiate his defence by evidence before the Court. 
Upon the record, as it stands, the ex parte decree may be unassailable, but 
if the defendant has an opportunity (which he was prevented from having 
owing to some sufficient cause) of placing on the record evidence which he 
could have adduced to substantiate his defence, no such decree should have 
been passed. The remedy in such a case cannot be by way of appeal, which 
must ordinarily ]jrocccd upon the record as it stands. The proper remedy must 
be the one provided by sect. 108 of the Code.'" In Sadhu Krishna Ayyar v. 
Kuppan,(l) however, Sir Arnold White, C.J., said that these observations were 
merely obiter, and he added “ they seem to me to involve the reading into the 
Code of a great deal which the Legislature might have .said but did not say. 
I think it must be taken that the Legislature* by accident or design has given 
a right of appeal apart from the merits, against an order on the ground that 
the defendant was not in default in failing to appear and against an cx parte 
decree, also apart from the merits upon the same grounds. There is a power 
to remand a case when the Appellate Court reverses an order refusing to set 
aside an ex parte decree, and it seems to me anomalous to hold that there is 
no such* power wlien the Appellate Court allows an appeal against a decree 
U})on tlie ground that there ought not to have been an cx parte decree against 
the defendant.” (2) In this case it was held by the Full Bench that when a 
suit is decided ex parte an Appellate Court, to which the appeal from the decree 
is preferred under sect. 540 of the former Code, had jurisdiction to reverse the 
decree of the lower Court on the ground that such Court was wrong in 
proceeding to decide the suit ex parte and remand tlie suit for re-heanng.(5) 

Appeal as to costs. — See notes to sect. 35, which deals with the general 
power to award costs. 

Consent decree (clause 3). — ^No appeal lies from such a decree. A 
consent decree cannot be set aside by appeal or by motion. (4) For setting aside 
such a decree there are two available modes of procedure : (a) by a suit ; (?>) by 
an application for a review of the judgment sought to be set aside. But the 
more proper mode is by an application for revicw.(5) 

Who may appeal. — In the first place, whatever may be a j)arty’B rights 

(1) 30 M. 54, 59,J'F. B. (1906). 

(2) 30 M. 54, 59A 

(3) Foil. Perurabara Nayar v. Subrahinani* 
an Pattar, 23 M. 445, and Habib Baksh v. 

Baldeo Prasad, 23 A. 167, 108 (1901), and 
dissenting from Jonardan Doboy v. Ramd- 
hono Singh, 23 C. 738 (1896) ; Parvatislmnkar 
V. Bai Naval, 17 B. 733 (1892) ; Caussancl v. 

Souios, 23 M. 260 (1899) ; Sadha Krishna v. 


Kuppar Ayyangar, 30 M. 54. 

(4) Fatraabai v. Sonbai, 36 B. 77 (1911). 

(5) Aushootosh v. Tara Prasaiina, 10 C. 
612, 615 (1884). See also Nistaiini v. Nando 
Lai,' 26 C. 891, 907 ; s. c., 3 C. W. N. 670 
(1899) ; Biraj Mohini v. Chintamoni, 5 C, 
W. N. 877, 878 (1901); Biiutnath v. Ram 
Lai, 6 C. W. N. 82, 85. 
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under the general law, ho may forego them and debar himself, or be estopped 
from asserting them. If, therefore, an appellant agrees not to appeal, he cannot 
do so.(l) A party, it has been held, may also otherwise be barred from 
appealing. Thus, where a decree was obtained against A and others, and A not 
appealing, the decree was set aside and the case remanded on the appeal of the 
co-defendants but re-afiirmed by the first Court, it was held that A could not 
appeal from the last decree.(2) In the under-mentioned case,(3) however, a 
suit having been decided by the first Court after an intervenor had been made 
a party, it was remanded for trial on the appeal of the intervenor whose name 
was ordered to be expunged from the record. The suit was decided again in 
favour of the plaintiff, but the decision was reversed on appeal. It was held 
that the fact of the defendant having in the first instance allowed the intervenor 
alone to appeal, did not debar him, after the case was reopened by remand, from 
appealing in liis own person. 

Chapter XLI. of the last Code treated of appeals from original decrees, 
and Cliaptcr XLIl. in the same Code of appeals from appellate decrees. It is 
provided that an appeal shall be from such decrees generally. It is not expressly 
said by whom an appeal may bo preferred, but it may reasonably be assumed 
that any party to the suit in which a decree is passed may, if dissatisfied with if', 
appeal from it. 0. XLI. r. 33 refers to the judgment in appeal from original 
decrees, and enacts that it may be for confirming, varying, or reversing the 
decree against which the appeal is made, and applies under sect. 108 to judgments 
in appeal from appellate decrees. Hence, also, it is infeiTible that the parties 
who are allowed to appeal arc those who desire that a decree should be varied 
or reversed. (4) 

But a pro forma defendant against whom no judgment has been given has 
no right to appeal, even if another party has been found to he the owner of the 
land, inasmuch as such finding carries with it no legal consequence as against 
him.(5) So in the under-mentioned case (6) it was held that the tenant had no 
reason to object to a decree, which was altogether in his faverar, and it was 
not competent to him to present an appeal fi'om the finding on an issue. Even 
in the case of findings inserted in the decree itself it is not necessary to appeal 


(1) Aloonshee Ameer All r. ]\lahaianee 
ludorjit Kocr, 14 M. I. A. 203 ( 1871) ; Anant 
Das V. Ashburner, 1 A. 207 (1876); Protab 
Chunder Dass v. Arathooii, 8 C. 455 (1882); 
s. c., 10 C. L. R. 443 ; Bahir Das Chakvararti 
V. Nobin Chunder Pal, 29 C. 30G (1901) ; s. c., 
0 C. W. N. 121 ; Uttam Chandra Kirthy v. 
Khctra Nath Chattopadhya, 29 C. 577 (190J ) ; 
in Rajmohan Gossain v, Gourniohun Gossain, 
8 Moo. 1 A. 01 (1850), a decree of an 
Appellate Court obtained after compromise 
was held to be fraudulent and was set aside. 
If a person carries on an appeal contrary to 
his agreement a suit for damages will lie : 
Jati Ram v. Dass Ram, 3 C. L. R. 574 (1879). 


JSoe also Ragobir Dyal r. East India Com- 
pany, Fulton, 146 (1843). 

(2) Nand Kishori Singh v. Balmokund, 1 
Shoine 12 (1877). 

(3) Bucha Singh v. Miiza Mashook Ali 

Beg, 15 W.R. 572 (1871). ^ 

(4) Jumna Singh v. K|*.mar-un-nis3a, 3 A, 
152, 166, 157 (1880). f 

(5) Ram Dass Lushicar r. Hurcohar Moo- 
korjee, 23 W. R. 86 (1874). 

(6) Muttu Kamarappa v. Arumuga, 7 M. 
146, 149 (1883) ; as to objection to finding in 
Appellate Court, see Rajai v, Appaji, Bom. P, 
J. 1888, p. 220, cited in Bibi Ladli Begum r. 
Bibi Raji Bogiim, 13 B. (552 (1888). 
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if the findings be on issues wliieli are not necessary for the decision of the suit 
in which they are raised.(l) 

Assuming there is otherwise no bar, the question as to who may appeal is 
determinable by the common-sense consideration that there can be no appeal 
when there is nothing to appeal about. A person, therefore, who is no party (2) 
to the suit in which a decision is given can, as the decree does not affect him, 
have no ground to appeal therefrom. The person appealing must also have 
been a party when the decree was passed. Thus a person was once made a 
party to a suit, but the decree was set aside, the suit as against him dismissed, 
and the case remanded for trial. From this last decision he appealed, but the 
Court ordered the appeal to be struck off as made by a person no longer a party 
to the suit.(3) A party, however, to the suit when the decree is passed, or when 
tlieyliave been brought on the record, his representative (4) or assignee (5), may 
appeal regarding their own rights invaded by the decrce.(6) 

Ordinarily only the party against whom a decree is passed, that is the 
person ordinarily injuriously affect(id by the decree, can appeal. For the same 
reason a person against whom a suit has been dismissed usually cannot appeal 
against the decree, as he is not affected otherwise than beneficially by it. But 
in some oases a suit may bo dismissed as against a defendant and yet the latter 
may liave a right of appeal. It is not because a suit is formally dismissed that 
no appeal lies, but because such dismissal is ordinarily not merely no grievance 
but, an actual benefit to the defendant. There is nothing to complain of. If, 
however, a party is aggrieved (7) by a decree then, notwithstanding that the suit 
JH dismissed against him, he may appeal. 


(1) Ghcla lohharam v. Sankalcharid Jotha, 
ISB. 597 (1893). 

(2) See Caemmerer ti Birch, I Mad. H. C. 
R. 8 (1862) ; whore, however, an objection was 
taken to a next friend being heard on the 
ground that ho was no party to the suit, it 
was held that the Court would not entertain 
the objection at the instance of the party 
through whose fault the error occurred, viz., 
that the next friend only and not the minor 
had heon made respondent to tho decree 
appealed from : Bhobotarini v. Sree Ram 
Paul, 9 C. 629 (1883). An exception also 
exists in the case of an auction-purchaser 
who, as well as a <^ree-holder and judgment- 
debtor, may appea^from an order setting 
aside an execution though ho may not 
have l>ecn a party to uic suit : Hiralal Ghose 

V. Chundra Kanto Ghoso, 26 C. 639 (1899). 
Tho case to the contrary reported at p. 541 
was uncontosted and is of no authority. 

^(3) Gokool Pershad Deschite v. Brojo 
Monee ]3obia, 24 W. R. 269 (1875). 

(4) See Jugoo Lai v. Lalla Bhikun Lai, 5 

W. R. 133 (1866). 

(5) 8ee Qajadhar Prasad v, Ganosh Tewari, 


7 B. L. R. 149 (1871). In Moheshwar i*. 
Kushabas, 2 B. 248 (1877), which was decided 
under tho Code of 1859, tho transfer was 
before the second ap|)eol, which was preferred 
by tho transferor. He died before tho appeal 
was hoard, and the transferee applied but was 
not allowed to carry it on. Tliis case is now 
provided for by 0. XXII. r. 10. Sec Ahmed- 
bhoy V. Vallocbhoy, 8 B. 323, 330 (1884) ; 
Rajarain v. Jibai, 9 B. 151, 166 (1884). The 
case of Jaduputtee v. Chunder Kant Bhatta- 
charjee, 9 W. R. 309 (1868), was a rule. Tho 
purchaser was not added, but substituted 
for the plaintiff, apparently without the 
latter’s concurrence. 

(6) Sm. Khormukreo v. Nilumbur Mandal, 
2 W. R. 227, at p. 231 (1865). 

(7) Musst. Pan Kooor v. Bhugwunt Kooer, 

6 N. W. P. 19 (1873). “ It must bo hold that 

in appeal, as well as in review, the appellant 
must bo aggrieved by the decree,” per 
Jardino, J. ; and sec also per Pearson, J., and 
Stuart, C.J., at pp. 23, 25 ; Lachman Singh v, 
Mohan, 2 A. 497, 499, 601, per Stuart, C.J. 
“ I am now quite ready to accept the principle 
that an appellant must be aggrieved by tho 
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The general question whether successful defendants in a suit can appeal 
from the decree in their favour has been raised in several cases, though under 
different circumstances. In the first of the last-mentioned cases, which was 
one in which the defendants had no contention intar se, but on the contrary a 
common interest against the plaintiff who was the respondent in the appeal, it 
was lield that as the appellants had no ground of complaint, and as the appeal 
was against a decree wholly in their own favour, the legal meaning of which was 
that the plaintiff’s suit altogether failed, there was no appeal. (1) In the 
under- mentioned case (2) the plaintiff’s suit had been dismissed. The defen- 
dant appellants did not desire that the decree dismissing the suit should be 
varied or reversed. The attempted appeal, which was disallowed, was by one 
defendant against another, the matter in issue being the authepticity and 
validity of a deed of conditional sale purporting to have been executed by one 
defendant, as vendor in favour of the other as vendee. So again a party 
cannot appeal to juotcct a possession which he has disclaimed to hold 
except on behalf of another party whom he is not authorized to represent 
and who has not appealcd.(3) In such case he is not interested either on 
his or on such other party’s behalf.(4) Inasmuch as an appeal lies from 
the decree and not from the judgment ; (5) therefore a party cannot appeal 
from a decree which is altogether in his favour simply because', there may 
be findings or expressions in the judgment which may be prejudicial to 
him. (6) In a suit for rent in which the only real issue was whether one X. 
was or was not liable for rent, and in which Y. the alleged purchaser of the 
tenure was held to have been wrongly made a pari.y on the application of the 
tenant, it was held that Y. had no right to appeal against a decree given 
jigainst X. praying for a declaration of her (Y.’s) liability for rent as purchaser 
from the tenant. (7) On the other hand, an appeal has been held to li(^ by 
defendants against whom specifically no decree was made, but whose defence 


docrco,” per Spank ie, J,, at p. 504 ; and soo 
py). 507, 508, per Oldfiold, J. This case 
dissents from Saroop Clumder Pal n. Dombal, 
1 W. R. 72 (1864), which does not appear 
to 1)0 correctly decided. 

(1) Musst. Pan Kooer v. Bhugwunt Koocr, 
0 N. W. P. 19 (1873). See on this case Jumna 
Sing V. Kamar-un-nisa, 3 A. at pp. 154, 155 
(1880). 

(2) Jumna Singh v. Kamar-un-nisa, 3 A. 
152 (1880). 

(3) Sheshayyar v. Pappuvaradayangar, G 
M. 185 (1882). 

(4) Seo also Doorga Mohaputtur v. Radha 
Mohun Mytee, 15 W. R. 586 (1871). Where 
a Hindu widow sued jointly with her sons 
her suit was dismissed, she did not appeal, 
and it was held that her sons who had no 
interest in the result of the suit were not 


competent to y)rofor a second a])peal. 

(5) Shama Soondureo Debia v, Digumbareo 
Debia, 13 W. R. J (1870) ; Musst. Pan Kooer 
V. Bhugwant Kooer, 6 N. W. P. 19 (1873); 
Ram Dass Lushkar v. Hureohar Mookherjee, 
23 W. R. 86 (1874) ; Muttu Kumarappa v. 
Arnmuga, 7 M. 145, 140 (1883). Vide ante 
“ Decrees.” 

(6) Vide ante “ Decrees-’^ 

(7) Musst. Oogneo Gnowdhrain v. Shaikh 
Kcramutoollah, 17 W^R. 219 (1872) ; dist. in 
Krishna Chandra Golfdar v. Mohesh Chandra 
Saha, S. A. Cal. H.C. 2310 of 1902, in which 
the plaintiffs had themselves added, the 
auction-purchaser alleging that he was a 
mere benamdar for the former tenants, and in 
which the Lower Apjwllate Court wrongly 
sot aside an order which the appellant had 
obtained under sect. 108 of the former Code. 
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to the suit was necessarily disposed of by tbe decrec.(l) In order to see 
what the decree really means, the Court may look not only into the judgment 
but into the pleadings. If the decree, although apparently, and so far as it 
goes, favourable to the defendants, is yet imperfect and not self-explanatory, 
and wlien road by the light of the record really unfavourable and may prove 
injurious to them, then tlie defendants, being aggrieved by it and having 
every interest to appeal, may do so.(2) In short, any person who being party 
to proceedings is injuriously affected by a decree passed therein is entitled to 
appeal. (3) And if this be shown, it is immaterial that the suit may have 
been dismissed as against him. 

Ordinarily a case is decided upon issues between the plaintiffs on the one 
side and the defendants on the other. Thus a defendant, whether interested 
or pro forma only, cannot appeal against a co-defendant (4) unlchs the 
Court has dealt with the case at the hearing as raising not only a ques- 
tion between the i)laintiff and defendants but also as between the defendants, 
in whicli case one of the defendants can appeal against the decree as between 
himself and the other def(mdant.(5) When the decree of the Lower Court 
proceeds on a ground common to all defendants the Appellate Court may, 
on appeal by one of the defendants against the whole decree, reverse the decree 
in so far as it affects the other defendants though they have not joined in the 
appeal.(6) 

97 * Where any party aggrieved by a freliminarij decree 
Appeal from final commerwemmt of this Code 

decree where no appeal docs not appeal from 8i(cJi decree^ he shall be 
from preliminary decree. from disputing its correctness in any 

appeal which may he preferred from ihefiml decree. 


(1) Jamna Das i\ Udoy Ram, 21 A. 117 
(1808) ; and see also Ram Golam v. Sheo 
Tahal, 1 A. 206 (1870), in which an appeal 
was held to lio on the ground that the rospon- 
dont’s suit should have been dismissed 
absolutely, and not in such a manner by 
negativing the defence, that the respondents 
were at liberty to come into Court again. 

(2) Luchman Singh v. Mohan, 2 A. 497, 
.WO, 501 (187'.'^ 

(3) See Mirhangyieo v. Nazerun, 6 C. 19 
(1880), which wa‘ a case under soot. 28 of 
Act XT. of 1858 (Guardian and Wards), which 
provides that all orders shall bo open to ap- 
peal under the rules in force for appeals in 
miscellaneous cases (i.c. appeals from orders 
under sect. 588 of the former Code). Similar 
language was used in that section and in ss. 
640 and 584 of that Code. 

(4) Gudadhur Bannerjeo v. Musst. Mun 


Mohinee Dossia, 7 W. R. 360 (1867) ; Ram- 
cssur Ghoso r. Azeom .Toardar, 1 7 W. R. 373 
(1872); Jumna Singh v. Kamar-un-nissa, 
3 A. 125 (1880) ; Kashco Chunder Ray r. Sm. 
Doorga, 11 W. R. 410 (1869) ; but if he is 
allowed to do so ho is estopped from asking 
that the decision may be sot aside for want of 
jurisdiotion, ib. A person cannot, however, 
appeal so as to affect another’s rights under 
the decree unli'ss he makes that other person 
a r^ispondont : Ram Mohun Dey v. Kangaleo 
Gopee, 20 W. R. 149 (1873) : as to cioss 
appeal, sec Sehcd. I., 0. XLI. r. 21 ; Goono- 
monee Dossia r. Parbutty Dassia, 10 W. R. 
326 (1868). 

(5) Soiru Padmanath v. Narayanrao, 18 B. 
620 (1893). 

(6) Dhutta Coor v. Paidigan Tam, 30 M. 
470. 
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Preliminary decrees. — A decree according to the definition in sect. 2 
may be either preliminary or final. And an appeal lies against a preliminary 
decree. It was, liowever, a matter of debate under the former Code whether 
in an appeal against the final decree, it was open to the appellant to question 
the con’ectuess of the preliminary decree when no appeal had been preferred 
against it within the time allowcd.(l) The Legislature has now determined the 
question in the negative by this section. The object of this section is to prevent 
pieliminary questions being raised in the form of an appeal after the case lias 
been decided on its merits. (2) But an aggrieved party can only appeal if a 
decree is extant in a formal 8hape.(3) Although there may be a preliminary 
finding, yet unless a formal decree is drawn up, there is no possibility of tlie 
appeal here contemplated. (4) There is no provision enabling an Appellate 
Court to dismiss an appeal against a ])reliminary deci-ee on the ground that a 
final decree has been passed while tliat appeal was pending.(5). 

Wliere in a suit for accounts the first Court recoi ded findings on preliminary 
issues and ordered accounts to be taken on their basis, but drewup no preliminary 
decree, and a Commissioner took the accounts, and on his report the suit was 
dismissed; it was hold that under this section plaintiff was not barred from 
appealing and now objecting to the preliminary findings ; it was held also that 
no party oi* pleader is bound to move the Court to draw’ a decree, and omission 
to do so cannot affect the right of appeal. (0). 


[s. 575.] 98. (/) Where an appeal is heard by a Bench of ‘two or 

Decision where appeal Judges, the appeal shall be decided in 

heard by two or more accordance with the opinion of such Judges 
or of the majority (if any) of such Judges. 

(-) Where there is no such majority which concurs in a 
judgment varying or ]*cversing the decree appealed /mw, su(*h 
decree shall be confirmed : 

Provided that where the Bench hearing the appeal is com- 
posed of two Judges belonging to a Court consisting of more 
than two Judges, and the Judges composing the Bench differ in 


(1) Khadem Hossein l\ Kmdad Hosaein, 
5 C. W. N. C17 (1901), and cases there cited. 

(2) Govind v. Yitlial, 30 B. 536 (1912); 
14 Bom. L. R. 660. 

(3) Bai Divali v. Vishnav Manordas,. 11 
Bom. L. R. 1320 (1909); 34 B. 182; Sid- 
hanath v. Ganesh, 14 Bom. L. R. 916 (1912) ; 
37 B. 60. 

(4) Sakharam v. Sadashiv, 15 Bom. L. R. 
382 (1913); Krishnaji v. Maruti, 12 Bom. 
li. R. 762 (1910). 

(5) Kuppusamy v. Ragmah Bai, 24 M. L. J. 
190 (1912) ; following Ramaion v, Voerapud- 
dian, 22 M. L. J. 217 (1911); diasonting 


from Mackenzie v, Narasingh, 36 C. 762 
(1909). See also Khirodamoyi Dasi v. Adhar 
Chandra, 18 C. L. J. 321 (1913); Nistarini 
Debi V. RaiMohun, 18 C. L. tl<r214 (1913). 

(6) Kaluram Pirchar 1 i\ Gangaram 
Sakharam, 38 B. 331 (U13) ; and see also 
Sakharam Vishram Smrvo v. Sadashiv 
Balshet Lodha, 37 B. 480 (1913) ; following 
Bai Divali v. Vishnav Manordas, 34 B. 182 
(1909); and distinguishing Govind Ram- 
chandra v. Vithal, 36 B. 636 (1912) ; and see 
Ram Nath v. Basanta Narain, 18 0. L. J. 209 
(1913). 
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opinion on a point of law, they may state the point of law upon 
which they differ, and the appeal shall then he heard upon that 
point only by one or more of the other Judges, and such point 
shall be decided according to the opinion of the majority (if any) 
of the Judges who have heard the appeal, including those who 
first heard it. 


Procedure on difference of opinion. — The result of this provision 
is as follows : — ^Where the Judges differ, but not on any question of law, there 
can be no reference and the decree is afiirmed.(l) But there is an appeal 
under the Letters Patent (vide fosi). If the difference is on a point of law, 
then the Judges may or may not (2) refer the point of law. In the (jase of 
reference the judgment on the point referred is according to the majority, 
of the Judges who first heard the appeal and the third Judge ; and in the second 
case (that is, where there is no reference under this section) there is an 
appeal under the Letters Patent. The effect of this section is to supersede 
the provision in the Letters Patent that in the case of disagreement the 
judgment of the senior Judge shall prevail, (3) a provision which is still in 
force as regards Leti.ers Patent appeal8,(4) but it does not take away the 
right of appeal. Tlierefore when the judgment of a Lower Court has been 
confirmed under this section by reason of one of the Judges of the Appellate 
Court agreeing upon the facts with the Court below, an appeal will lie against 
such judgment under the Letters Patent, notwithstanding the terms of this 
scction.(5) When the Judges of a Division Bench have concurred in a final 
decree, the fact that they differed on one point is no ground for an appeal under 
the Letters Patcnt.(6) It was also held that where the Judge to whom 
an appeal was referred, concurred with one of the differing Judges as 
to the decree to be passed, but did not agree with him as to the reasons therefor, 
there was no further appeal to the High Court under clause (15) of the Letters 
Patent. (7) See now as to amendment next paragraph but one. Sect. C47 of 
the Code of 1877 was held to extend sect. 575 of that Code (which on the face 


(1) Johangir v. Secretary of State, 6 Bom. 
L. B. 135, 206 (1903). 

(2) See Suraj Prosad v. Golab Chand, 27 C. 
724, 762 (1900) ; 28 C. 517 (1900). 

(3) Sri Gridli^^^iji v. Purushotum Gossami, 
10 C. 814, 810 (l'S84) ; Appaji BhhTav v. 
Shi vial Khubchan.l 3 B. 204 (1879) ; Nara* 
yanasami Reddi v. Usuru Reddi, 26 M. 648, 
.751 (1901) [dist. Huflaini Bogam v. Collector 
of Muzaffurnagar, 11 A. 176, 178 (1889), 
where it was held that the Code did not apply 
on the ground that there had been no hearing 
of the appeal, the Judges having differed on 
the point whether the appeal was timo«barredJ. 

(4) Lachman Singh v. Ram Lagan Singh, 


26 A. 10 (1903). 

(6) Sri Gridhariji v. Puruehotum Cossami, 
8U]yra, P.B. ; Mohendro Chandra Ganguli 
V. Ashutosh Ganguli, 20 C. 762 (1893),*' 
Lala Suraj Prosad v. Golab Chand, 28 C. 61 / 
(1901); I)eo Chand v, Hira Chand, 13 B. 
449, 464, 458 (1889) ; Kesha v Pandurang r. 
Venayak, 18 B. 355, 362 (1893) ; Naraya- 
nasami Reddi v, Osuru Roddi, 25 M. 648 
(1901) ; Raghunath Prasad v. Jurawan Rai, 
8 A. 106 (1886); Jadu v. Hari Kar, 17 
C. L. J. 206 (1913). 

(6) re Hurban Sahay, 10 C. 108 (1883). 

(7) Jehangir v. Secretary of State, 6 Bom. 
L. R. 230 (1904). 
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of it applied to appeals only) to applications to the High Court in its extraordinary 
iurisdiction.(l) 

Of the majority.” — The word “ majority ” obviously refers to appeals 
heard by more than two Judges, (2) and further the section does not say that 
any one or all of the differing Judges should be members of the Court when 
the appeal is decided. The decision has to be according to the opinions of the 
majority of all tlie Judges who have heard the appeal, including those who 
first heard it, that is, tlie opinions of the two differing Judges recorded when 
they agreed to refer have to be taken into account in determining the 
majority. (3) 

“ They may state the point of law.” — Under the last Code the words 
were the nf'peal may bo referred.” The wording of the proviso has been 
altered ; it now deals only with the decision on the point of law referred. (4) It 
was lield that the law did not require the Judges to announce the agreement to 
refer in open Court. As soon as the Judges agreed to refer and informed the 
Chief Justice, the order of reference took effect thougli it might be drawn up 
afterwards. (5) It was lield that wliere a Bench of two Judges hearing an appeal 
differed in opinion but delivered judgment of the Court without any reservation, 
they were not competent to refer the appeal. (6) 

Shall then be heard.” — It was held under the last Code (in accord- 
ance with tlie practice of the Calcutta and Bombay High Courts) tliat the third 
Judge to whom reference was made could sit and hear the appeal alonc,(7) 
This is so now, the section stating that the appeal may be heard by one or more 
of the Judges. It was held under the last Code that when there was a reference 
under sect. 575 the whole appeal was open for argument and not only the point 
of law on which the Judges had differed in opinion. (8) This, however, is not so 
now, the section expressly stating that the appeal shall be Ireard upon the point 
of law referred only. 

578.] 99, jfo decree shall be reversed or substantially varied, 

No decree to be re- shall any case be remanded, in appeal on 

vetsed or modiiied for account of any misjoinder of mrties or causes 

error or irregularity not p . • r ’ ^ t i. 

affecting merits or juris- of achon or of any error, defect or irregu- 

diction. larity in any froceedings in tlie suit, not affect- 

ing the merits of the case or the jurisdiction of the Court. 

(1) Apaji Bhivrav v. Shiv Lai, 3 B. 204 
(1879) ; In the matter of petition of Balaji 
Ranchaddas, 5 B. 680 (1881). 

(2) Jehangir v. Secretary of State, 6 Bom. 

L. R. 131, 207 (1903). 

(3) Ib. at p. 211. 

(4) Mahammad Mehdi v. Sheoshankar, 

14 C. L. J. 662, 666 (1911). 

(6) Jehangir v. Secretary of State, 6 Bom. 

L. R. 135, 206 (1903). 

(6) Lai Singh v. Ghana Sham, 9 A. 625, 


643 (1887) ; distinguished^ in Jehangir v. 
Secretary of State, 6 Born L. R. 131 at p. 206 
(1903). t 

(7) Jehangir v, Secrawiry of State, 6 Bom. 
L. R. 131, 207 (1903) ; diss. from Rohilkhand 
Bank v. Row, 6 A. 468 (1884) ; and soo per 
Weir, J., in Subbayya v. Krishna, 14 M. 186 
at p. 191. 

(8) Seshadri v. Natavaja, 21 M. 179, 214 
(1897). 
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Cure of technicality,*— Tliia section contains one of tlie most 
salutary rules of law which the Code provides. Its obvious aim is to prevent 
technicalities from overcoming the ends of justice and from operating as means 
of circuity of litigation which the old method of English Common Law 
Courts so much encouraged. (1) The principle which it enacts has also been 
recognized in other statutes, such as the Evidence Act, (2) Stamp Act, (3) and 
Valuation Act.(4) Tlic section excepts two cases, viz., want of jurisdiction (5) 
of tlie Court to try the case and the afiectation of the merits by irregularities 
committed in the exercise of an existent jurisdiction. The result is that in 
any other case than tliese, errors and irregularities form no ground for appeal, 
and an appeal alleging such error and irregularity only will be dismissed. 
TJie entertaining of a matter which lies out of the jurisdiction is quite a 
different thing from proceeding in a faulty or improper way in a matter which 
lies wholly within it. (6) An objection to jurisdiction, the validity of which 
is patent on the face of the proceedings, can be taken at any stage,(7) the 
section being unavailable to cure the defect, and the merits in all cases must 
be looked to. 

Whether an error or irregularity does in any particular case affect the 
jurisdiction must be determined with reference to the facts of that particular 
case. The following decisions are only referred to as illustrations of the applica- 
tion of the general principle which the section embodies. 

See as r(‘gards summoning witnesses : (8) irr(‘gular remand ; (9) granting 


(1) Sant Kumar r. Doosaran, 8 A. 

375 (J88()). 

(2) Act I. of 1872, sect. 1G9 ; Do Souza c. 
PoBtonji, 8 B. 408, 410 (1884) ; Surjya Moni 
7'. Kali Kanta, 28 0. 37, 52 (1901) ; Katchi- 
kaiyana v, Kaebivijaya, 12 M. I. A. 495, 504 
(1809) ; Womesh v. Chiindcr, 7 C. 293, 290 
(1881) [spcond appeal]; Palakhdari v. Man- 
ners, 23 C. 179, 185 (1895). 

(3) Sect. 34 (c) ; Ramasanii v. Ilamasami, 
5 M. 220 (1882) ; Devachand v. Harachand, 
13 B. 440, 458 (1889) ; Shiddappa v. Irava, 18 
B. 737 (1893) ; Maulappa v. Baswantrao, 14 
M. I. A. 24, 39 (1871). 

(4) Sect. 11, Act Vll. of 1889; Hamidun- 
nis.sa t;. Gopal,^24 C. 601, 665 (1897). 

(5) The words “ not affecting the jurisdic- 

tion ” moan (j not affecting the compoteney 
of the Court ttrhjy ; ” Matra Mundal v. Hari 
Mullick, 17 (t ] *■ 159 (1889), institution of 

suit in Court of higher grade, and sec Nidhilal 
V, Mazahar, 7 A. 230, 234, 243 (1884) ; see as 
to the moaning of the term in this section, 
Mohesh v. Jamiruddin, 28 C. 324, 329, 331, 
332 (1900), and notes to sect. 9, ante ; see 
Amar v. Guru Prosunno, 29 C. 493 (1900) ; 
Vonkatrav Baji v. Madliavrav, 11 B. 53 
(1886) ; Chedalall Badullah, 11 A. 36, ?9 


(1888) [the scope of this section cannot bo so 
extensive as to bring within th(‘ scope of 
adjudication matters nob subject to it] ; 
Augustine v. Medlycott, 15 M. 241, 246 
(1892) ; Goura Chundra 7'. Vikrama Deo, 
23 M. 367, 370 (1890) ; Krishnasami v, Kan- 
kashhai, 14 M. 183, 185 (1890) ; Rameshur v, 
Sheodin, 12 A. 510 (1889) ; Nusseerooddecn 
7>. Lall Mahomed, 23 W. R. 234 (1870); 
Savitri i\ Rainji, 14 B. 232 (1889). 

(6) Combe r. Edward, 3 P. D. 103, 128. 

(7) Nidhi Lall Mazahar, 7 A. 230, 243 
(1884); Shri Sidheswar »Shri Harihar, 12 
B. 165, 157 (1887) ; see, however, al.so index, 
sub voc. “ Jurisdiction.” 

(8) Bhagwat i\ Dobi Din, 10 A. 218 (1899). 

(9) Dcbendra Nath Bhattacharjeo v. Pra- 
sanna Kumar Chakravarti, 6 C. L. J. 328 
(1907) ; Ram Gopal v. Raghu Natli, 2 C. L. J. 
496 (1904) ; Trailakhya Ghosc v. Kali Pro- 
sanna Mohini, 11 0. W. N. 380, 386 (1907) 
Debendro v. Prosonno, 5 C. L. J. 328, 333 
(1907) ; Subba Sastri v. Balachandra, 18 M. 
421 (1894); Mallikarjuna v. Pathareni, 19 
M. 479 (1896); Nabin Chandra Tripati v. 
Prankrishna Do, 41 C. 108 (1913) (an order 
of removal improperly made is an irregularity 
within meaning of this section). 
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V 1 . oil instead of sect. 623 of the fast Code ; (1) refusal 

an application under seel. M insieau ui niw. 

to prant adjournment; (2) hearing an appeal as an appea ^ . 

not as an appeal from a decree ; (3) defective procedure in obtaining repre- 
sentation of minor; (4) omission to verify inventory in application for 
attacbment ; (5) application to bring legal representative of deceased judgment- 
debtor on record ; (6) surplusage in judgment ; (7) omission of application 
under sect. 234 of last Code in proce^ing under sect. 248 of that Code ; (8) 
evidence recorded by one Judge and weighed by another ; (9) consent of 
Collector to suit under sect. 539 of last Code defective in language ; (10) 
defective signature to (11) or verification in (12) or filing (13) of plaint ; refer- 
ence to arbitration not in writing ; (14) absence of the word “ absolute ” in an 
application for an order absolute for sale ; (15) error in frame or valuation of 
suit ; (16) recording evidence in language not that of the Court ; (17) proceeding 
on a Sunday or other holiday ; (18) refusal to issue commission ; (19) an 
improper exercise of discretion under sect. 42 of the Specific Kelief Act ; (20) suit 
wrongljr framed ; (21) improper representation of Chief by political agent ; (22) 


(1) Nilratan v. Ram Rutton,5 0. W. N. 627, 
629 (1901). 

(2) Surjyamoni v. Kalikanta, 28 C. 37, 62 
(1900) j s. c., 5 0. W. N. 195, 206. 

(3) Piamatha v. Khetra, 29 C. 66J, 664 
(1902). 

(4) Walian v. Banke Bohari, 30 C. 1021, 
1031 (1903) ; Munnu Lai v. CShiilam Abbas, 
P. a, 32 A. 287, 29.5 (1910) ; Hari Saran r. 
Bhubaneswaree, 15 I. A. 195, 200 (1888); 
Siiresli V. Jagut, 14 0. 204 (1886) [dist. in 
Ganga Prosad v, Umbica, 14 C. 754 (1887)]; 
Hardi Narairi Sahu ?'.Rud Perkash, 10 C. 626, 
()34 (1883) ; Bhaba Porshad v. Secretary of 
State, 14 C. 159, 163 (1886); Permeshar 
Das V. Bela, 9 A. .508 (1887); Bausi v. 
Ramji, 20 A. 370, 374 (1898). 

(5) Nasir-un-nissa v. Ghafur-ud-din, 28 A. 
244 (1905). 

(6) Sivaminatha i\ Vaidya Natha, 28 M. 
466, 472 (1905). 

(7) Ram Cliuiider v. Ram Jeobun, 14 W. R. 
141, 142 (1870). 

(8) Sham Lai r. Madhu Sudan, 22 C. 668, 
562 (1896) [dist. in Amar v. Guru Prosunno, 
27 0. 493 (1900)]. 

(9) Naranbhai i\ Naroshankar, 4 Bj H. C. 
R. A. C. J. 98, 100, 101 (1807). This suit was 
under the Code of 1869, which contained no 
such rule as that enacted by soot. 191 of the 
last Code ; Jadu Rai v. Kanizak, 8 A. 676, 606 
(1886). 

(10) Sajodin v. Gom- Mohun, 24 C. 418, 428 
(1897). 


(11) Basdeo v. Smidt, 22 A, 55, 60, 64 
(1899) ; Rakhal Chandra Tonary v. Secretary 
of State, 10 C. W. N. 841 (1906). 

(12) Rajit Ram v, Katesar, 18 A. 396, 400 
(1896) ; Mohim r. Bungsi, 17 0. 580 (1889) ; 
Ram Komal ?>. Bank of Bengal, 6 (\ ’V. N. 9 1 , 
98 (1900) ; Rakhal v. Secretary of State, 10 
C. W. N. 841, 842, 843 (1906). 

(13) Rakhal v. Secretary of State, svpra. 

(14) Shama Sein v. Abdul Latif, 4 C. W. N. 
92, 83 (1899). 

(16) Manchorji v. Thakor Das, 6 B. b. R. 
389, 392 (1903). 

(16) Param v. Achcl, 4 A. 289 (1882) ; 
Kalidas t?. Parjaram, 15 B. 309, 316 ; Ramos- 
sur e. Raj Kishore, 13 W. R. 325 (1870). 

(17) Ratan Lall v. Farshi Bibi, 34 C. 396, 
398, 11 C. W. N. 826 ; .34 C. 396, 398 (1907). 

(18) Shcorara Thakur Prasad, 29 A. 562 ; 
a. c., A. W. N. 168 (1907), and on appeal, 
30 A. 136 (1908) ; Unant Ram v. Protab, 16 
W. R. 230 (1871). 

(19) Akikumissa v. Rup I^al, 26 C. 807, 
816 (1898) ; see also Bhagw'^u v. Dcbi Din, 
16 A. 218, 220 (1894) ; S’ ama Sundram v. 
Abdul Latif, 27 C. 61 (189i). 

(20) Sarat Kumar v. Deo Saran, 8 A. 366, 
376 (1886) ; see also Muhamad Mashuk v. 
Khuda Buksh, 9 A. 622, 624 (1887). 

(21) Nubeen v. Stephenson, 15 W. R. 634* 
636 (1871) ; see also Shivram v. Bhagirthi 
Bai, 6 B. H. 0. R., A. C. J. 20 (1869). 

(22) Vonkatrao Raje v. Madhabrao, 11 B, 
63, 66 (1886). 
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oiuisBion in application for attachment of immoveable property to verify in- 
ventory of property sought to be attached ; (1) the cases cited. 

Tlie section now expressly deals with the question of misjoinder, as to 
which there has been previously a diversity of judicial opinion ; (2) the Courts 
being thus given a larger discretion in dealing with irregularities in proceedings. 

And the word misjoinder in this section includes non-joindcr.(3) This section 
regulates the procedure of the Appellate Court, and is therefore applicable to 
all appeals heard after this Act came into force, even though instituted before that 
date.(4) It has been held that where a lower Appellate Court refuses to refer 
the matter in dispute to the arbitrator named in the application, the High Court 
can set aside that order and the defect will not be cured by this section.(5) 

Appeals from Appellate Decrees. 

100. (1) Savt where otherwise expressly provided in the ts. 584.J 

body of this Code or by any other law for 

Second appe . ^ being in force, an appeal shall he to 

the High Court from every decree passed in appeal by any Court 
subordinate to a High Court, on any of the following grounds, 
namely - 

((i) the decision being contrary to law oi* to some usage 
having the force of law ; 

(b) the decision having failed to determine some material 

issue of law or usage having the force of law ; 

(c) a substantial error or defect in the procedure provided 

by this Code or by any other law for the time being 
in force, which may possibly have produced error or 
defect in the decision of the case upon the merits. 

(2) An appeal may lie under this section from an appellate 
decree passed ex parte, 

101. No second appeal shall lie except on the grounds [s.585.j 

Second appeal on no mentioned in section 1(KK 
other grounds. 


(1) Nasir-un*nis»a v. Ghafur-ud-diii, 28 A. 
214 (1905). 

(2) Sec Saralj,lSundfW’i r. Sarada Prasad, 2 

(J. L. J. 602, 00^1904) ; Namasivayya v. 
Kadir Ammal, 17 168, 175, 176 (1893); 

Mutliappa Chetty r. Muthu Paloni, 27 M. 
80, 84 (1903) ; GouohIii Lai r. Khairath, 16 A, 
279 (1894) ; Namasivayya i\ Kadir, 17 M. 
168 (1893) ; Mohiina v. Atul, 24 C. 540 (1897) ; 
Ram Kanaye i\ Prosunuo, 13 W. R. 176 
(1870) ; Upondra v. Tara Prasaimo, 30 C. 
794 (1903) ; Shunkor v. Lala Shco Churn, 2 
A. H. a R. 443 (1870); Kalian Singh v. 


Gur Dayal, 4 A. 163 (1881) ; Boliari Lai r. 
Kodu Ram, 15 A. 380 (1893) ; Varajlal v. 
Ramdat, 26 B. 259 (1901); Param v. 
Achal, 4 A. 289 (1882) ; Rup Karain v. Copal 
Devi, 36 I. A. 103, 113 (1909) ; 13 C. W. N. 
920. 

(3) Yakaiiatli r. Mam^ikkat, 33 M. 436 * 

(1909). 

(4) Tej Mai v. Papayamiua, 22 M. L. J . 225 
(1911); Aiyava Mooppaii v. Vellaya Nadan, 

34 M. 55 (1910). 

(5) Dutta V. Khedu, 33 A. 645 (1911). 
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“ Save where otherwise expressly provided.’’— The right of appeal is 
a substantive right of a very valuable nature, and the presumption is agamst the 
taking away of a substantive right of such a nature by mere implication, and 
where the Legislature wants to take it away it will do so expressly. The intro- 
duction of the word “ expressly ’’ gives effect to this view.(l) Cf. sect. 19 (3) 
and sect. 26 (3) Succession Certificate Act (2) (VIL of 1889) ; sect. 109 A. Cl. (3) 
Bengal Tenancy Act (VIII. of 1885) (3) sect. 153 Bengal Tenancy Act. As to 
suits for arrears of rent under Act X. of 1859, see note ; (4) and as to appeal 
against the decision of the Court to which a reference was made under sect. 15 
of tJie Land Acquisition Act (5) (X. of 1870), the decision of a District Court 
passed on appeal from the decision of a forest settlement ofii(‘er,(6) the decision 
of the Political Agent of the Southern Maratha Country passed in regular 
appeal, (7) the decision of a District Court on appeal from an order of a Taliikdari 
Settlement officer under sect. 16, 21 of Giizrat Talukdar’s Act (Bombay Act VI. 
of 1888), (8) Chota Nagpur Tenancy Act (VI. of 1908, B. C.), sects. 87 and 264, 
sub-scct. (1), cl. (2),(9) see cases cited. As to special appeals against decrees 
on awards, sec second schedule. 

“ Shall lie.” — As to who may appeal, see notes to sect. 96, aide. An 
appellant who was the respondent in the lower Court and did not appear in 
that Coiu’t is not debarred by reason of his non-appearance in that Court from 
preferring an appeal to the High Court.(lO) In second appeals, the appellant 
has a right to question every order of the subordinate Courts leading up to the 
decree objected to, if it was made without the sanction of law. (11) No s(‘cond 
appeal, it was held, lay from the last order passed on an application lor review 
of a former order. (12) The question whether an appellant in second appeal 
can raise an objection to the legality of a remand order wlien lie had not preferred 
iiny appeal against it, (13) is now dealt with by the second clause of sect. 105, 
jwst. Before the passing of Act VII. of 1905 a second appeal from the appellate 
decision of the District Judge of Samhalpur lay to the Court of the Judicial 
Commissioners of the Central Provinces, but now sucli an appeal lies to the 


(1) Ktiimiraju v. Secretary of State, 11 M. 
300, 312 (F.B.) (1888). 

(2) Subba Rao v. ralaniaudi, 17 M. 1U7 
(1893); Rama Rcddi v. Rapi Rcddi, 10 M. 
199(1895); Monmohini v. Khotter, 1 C. 127 
(]875) ; 8. c., 24 W. R. 362 ; In the matter 
of petition of Nanuk v. Nittya, 6 C. 40 (1880 ) ; 
and see Atta Sundari v. Srinath, 20 C. 641 
(1893), aa to orders for security against person 
obtaining a certificate. 

(3) Ram Bishon v. Rajaram, 33 0. 832, 
837 (1906) ; Ramoswar v. Bhubaneshwar, 33 
C. 837 (1906) ; s. c., 4 C. L. J. 138. 

(4) Sadar Naik v. Serai Naik, 28 C, 632 
(1901). 

(5) Atri Bai v. Arno Poarna, 9 C. 838 
(1883) ; s. c., 12 C. L. R. 409. 

(0) Kamaraju v. Secretary of State, 11 M. 


309, 312, 314 (1888). 

(7) Nilowa V. Fakir appa, 6 Bom. II. C. R. 
76 (1869). A decision of a District Court 
under the Land Acquisition Act is not a 
decree. It is an award and nut appealable : 
Nathubai Mauorda.s, 36 B. 360 (1911); 
14 Bom. L. R. 325. 

(8) Jamsang v. Goyabhai 10 B. 408, 412. 

(9) Raghubur v. Sri Pratap, 39 C. 241 
(1911) ; 16 C. W. N. 2ft. 

(10) Kali V. Dhu*aii‘joy, 3 C. 228 (1877) ; 
Ajudhia Prasad v. Balmukund, 8 A. 354 
(1886). 

(11) Runglall Takhun, 2 C. 114 (1876). 

(12) Modhoomutty Dcbia v. Dhunput 
Singh, 13 W. R. 167, 168 (1870). 

(13) Mohesh v, Jamiruddin, 28 G. 324, 328 
(1900). See cases cited in sect. 105, 
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Calcutta Higli Court.(l) A*Bpecial appeal on tlie grounds given in sect. 100 
lies to the High Court from the decision of the Civil Judge at Vinchur.(2) When 
tlic lower Appellate Court passes separate decrees in appeals relating to the 
same matter between the same parties, against the same person, separate 
second appeals must be filed, though the decision in one second appeal will 
govern the rest. (3) 

Scope of second aippcail. The grounds upon which a second appeal 
lies and the cases in which it is open to the High Court to interfere with the 
judgment of the lower Appellate Court, are those set out in sect. 100 ; and 
sect. 101 expressly enacts that no second appeal shall lie except on the 
grounds mentioned in the former section. The Privy Council have, in more 
than one case, pointed out the necessity of adhering strictly to the provisions 
of those sections. (4) And no Court in India or elsewhere has power to add 
to or enlarge those grounds. (5) No second appeal lies against a finding of 
fact. If the High Coiut goes through a case as a regular appeal it exceeds 
the statutory limits of its jurisdiction. It has no power to entertain a case 
except as an appeal from an appellate decree on the grounds stated in sect. 
100, which deprives them of the right to review findings of fact unless these 
are vitiated with one or other of the errors or defects stated in this sect ion. (6) 
The limitation to the power of Courts in a second appeal ought to be attended 
to and strictly followed, and ihe appellant ought not to be allowed to question 
the finding of the first Appellate Court upon a matter of fact. (7) It cannot 
(hilract fpm the weight of concuiTcnt findings of fact, that different Courts, 
Jii arriving at the same result upon the same evidence, have not been influenced 
i>y precisely the same considerations. A difference of opinion to that 
extent is only calculated to suggest that the evidence, whatever view be 
taken of it, must necessarily lead to one and the same inference. (8) The 
consent of parties will not give the High Court a jurisdiction which it docs 
not otherwise possess ; (D) so the High Court, even with the consent of the 
parties, cannot pronounce a decree on the facts in a special appeal. (10) On 


(1) Balbhadra v. Musst Biiawani, 11 
U. W. N. 951), 958 (1907); Baloram v. 
Mangta Ba.s, 11 C. W. N. 959, 902 (1907). 

(2) Ram Cliamlra Anandrao v. Paudu, 
38 B. 340 (1913). 

(3) Clialhu V. Kunhamod, 11 M. 280, 282 
(1887). 

(4) Anaiiga Maiijari v. Tripura Sundari, 

14 C. 740 (188 ;^: s. c., 14 1. A. 101, 110; 
Portap V. Mohond^' 17 C. 291 (1889) ; s. c., 
10 1. A. 233 ; „ a v. Jawaliir, 18 C. 23 

(1890) ; s. c., 17 1. A. 122 ; Ram Ilatau v. 
Nandu, 19 0. 249 (1891) ; s. c., 19 I. A. 1 ; 
Kameshwar Pershad v. Amanutulla, 26 C. 
53, 70 (1898) ; s. c., 2 C. W. N. 649, 662. 
And the same was held as regards the Act 
of 1853 (XVI.) : Sovvaji Vijaya v. Chinna 
Nayaua, 10 M. I. A. 161 (1864). 

(5) Dui'ga V. Jawahir, 17 I. A. 122, 127 


(181X)); 8. c., 18 C. 23, 30; see alsoNowbut y. 
Uhuttor Bharec, 19 W, R. 222, 223 (1873). 

(6) Lukhi Naraiii v. Maharajah Jadunath, 
21 I. A. 39, 45 ; h. c., 21 C. 504 (1893). 

(7) Portap L\ Mohciidra, 16 I. A. 239 
(1889); s. c., 17 C. 291; Balkribhua v, 
Goviiid, 26 B. 617, 622 (1902) ; Luchmaii c. 
Puna, 16 C. 753, 755 (1889) ; Pandurang v. 
Anant, 5 Bom. L. R. 956, 909 (1903); 
Sovvaji Vijaya v. Chinna Nayana, 10 M. I. A. 
151, 164 (1861) ; President Taluk Board 
Sevagunga v, Narayanam, 16 M. 317 (1892). 

(8) Nihnoni v. Kiiii Chunder, 20 I. A. 
95, 97, 98 (1893) ; s. c., 20 C. 847. 

(9) Kadambineo v. Boorga Churn, Marshall 
4 (1862); Minakshi v. Subramanya, 11 M. 
26, 35 (1887) ; s. o., 14 I. A. 160. 

(10) Kadambiuee v. Boorga Churn, su/jra. 
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second appeal the High Court have no power to diial with the sufficiency of 
evidence, they have only a right to entertain questions of law. Their 
duty being thus confined, it seeniB that when evidence has been wrongly admitted 
by tlie Court below the High Courts have, generally speaking, no right 
to decide whether the remaining evidence in the case other than that 
which lias been improperly admitted is sufficient to warrant the finding of 
the Court below. This question of sufficiency of evidence cannot be decided 
witliout examining in detail that other evidence and determining, as a 
question of fact, whether it is sufticient of itself to warrant the lower Court's 
finding.(l) 

In a special appeal, the general affirmation of a judgment below can only 
be on the points raised by the special appellant. By rejecting a special appeal, 
it docs nob follow that the High Court necessarily affirms all the other findings 
of fact or of law wliich the lower Appellate Court may incidentally 
come to.(2) 

If the judgment and decree of the lower Appellate Court contain findings, 
which, though immaterial to the ciecision of the case and unnecessary for the 
Judge to decide, yet, as they form part of the judgment and decree, might give 
rise to the application of the doctrine of res jiidicala, tlie High Court, on second 
appeal, may order that such findings shall be expunged from the record. (3) Therc^ 
is no general rule that in every case when evidence is taken on a question of 
fact the parties arc entitled to the decision of two Courts. Therefore when 
additional evidence is taken by the lower Appellate Court, the High Court 
cannot go into the facts as in the case of a first appeal. (4) 

The Code provides for the manner in which the judgments of Courts are 
to be revised and corrected, and there is no other lawful mode by which decrees 
of Courts can be reviewed. Thus where a Court of Appeal directed a remand 
for a particular purpose, namely, to try the plea of payment, the Court of remand, 
it was held, should try that plea only and had no authority to try any other 
plea ; if the Court proceeded to hear and determine the whole case over again, 
the decree passed by it should be revised except as to the plea reterred to on 
remand. (5) A remand order conclusively determines the points of law involved 
in it, and these cannot be questioned on second appeal. (6) The High Court in 
special appeal may reverse the finding of the lower Appellate Court instead of 
remanding the case when it is found that the lower Appellate Court had not 
in any way disaffirmed the findings of the lower Court. (7) If the facts found 
by the lower Appellate Court are sufficient to enable the High Coui’t to apply 


(1) Womesh Ch. Chatter jee v. Chunder, 
7 C. 293, 296 (1881). 

(2) Shaikh Ahmed v. Must. Bandee, 15 
W. R. 91, 92 (1871). 

(3) Nanda Lai i\ Bonomali, 11 C. 544 
(1885). 

(4) Gopal r. Jhakri, 12 C. 37 (1885) ; Bal* 
kishen v. Jasoda, 7 A. 765 (1885) ; Beni 
Pershad v. Nand Lai, 24 C. 98, 101 (1896). 

(5) vSyod Moltan AUee v. Shoo Buksh, 


l^Iarsh 603 (1883). As to r^Hnand by mistake, 
see Mahomed Hashim ^ Kalee Churn, 13 
W. R. 91, 93 (1870). ^ i 

(6) Ramkuvarbhai v. Damodhar, 6 Bom. 
H. C. R., A. C. J. 146, 148 (1868). As to 
decision of question of law on an appeal from 
an order of remand, see Gouri Shankar v. 
Karuna Bibcc, 15 A. 413 (1893). 

(7) Pi'otap Narain v. Raghuram, 6 C. W. N. 

185, 189, 190 (1901). . 
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any principle of law to the appeal before them, then they may dispose of the case 
without any remand ; (1) but it was formerly held that if tlie lower Appellate 
Court omitted to record any finding upon a material part of the case, the scc.ond 
Appellate Court were not at liberty to draw any inference of fact from the evidi^nce 
in the case, and should remand tlie case for retrial. (2) But see the new sect. 103, 
2 ) 08 t.(^) 

The above observations as to the limitation on the power to deal with 
facts must now be read subject to the new provisions contained in sect. 
103, post. 

In adjudicating on issues of fact the first process is to determine as to their 
existence or non-existence. In order to determine such an issue, inferences are 
necessarily drawn from other facts as to the existence or non-existence of facts 
in issue. Such inferences and the conclusions to which they lead are inferences 
and findings of fact. 

An erroneous finding of fact is not an error or defect in procedure, 
though, as hereinafter pointed out, the Court may in adjudicating on facts 
vitiate its conclusions by errors of law and procedure. A simple finding of 
fact, however erroneous or unsatisfactory it may be, is not the subject of second 
appeal. There is no jurisdiction to entertain such an appeal on the 
ground of an erroneous finding of fact, however gross or inexcusable the 
error may seem to be. Where there is no error or defect in the piocedure, 
the finding of tlie fiist Appellate Court upon a question of fact is final, if that 
Court had before it evidence jiroper for its consideration in support of the 
finding. (4) 

Tliere are, however, decisions which held that if the judgment is not based 
ujion the whole evidence upon the records, and the Judge does not take into 
(jonsideration all the facts and circumstances of the case, then, there is an error 
in procedure ; (5) as also where the Judge had erroneously assumed a fact to 


(1) Dwarkadas v. Adam Ali, It Bom. 
H. C. R., A. J. 106 (]866) ; Rampat Singh r. 
Balbhaddur, 6 C. W. N. 849 (P. C.) {m2). 

(2) Dwarkadas v. Adam Ali, svpra. 

(3) And Wargankar v. Wadokar, 5 Bom. 
R. C. K., A. C. J. 194 (1868). 

(4) Durga v. Jawahir, 17 J. A. 122, 127 
(1890) ; B. c., 18 C. 23, 30 ; Shivabasava v. 
Sangappa,29 B. 1, 12 (P. C.) (1904); s. c., 
8 (I. W. N. 876; Rummoezeeddocn v. 
Joymala, 1.6 ' ’ ^R. 303 (1871); Radha v. 
l^alkowar, 17 C. % F. B. (1890) ; Luohman 

V. Puna, 16 C. 76.. h, 1889) ,* Sevvaji Vijaya r. 
Chinna'Nayana, 10 M. I. A. 151, 164 (1864) ; 
Fazal Karim v. Moula Baksh, 18 0. 448 
(1891) ; s. c., 18 1. A. 67 ; Wise v. Heora Lai, 
16 W. R. 160 (1871) ; Savi v. Punchanun, 26 

W. R. 503 (1876) [omission to draw desired 
inference from conduct of the party]. Ram 
Ratan v. Nandu, 19 C. 249 (1891) ; s. e., 19 


I. A. 1 ; Chamroo Singh v. Tota Roy, 19 W. R. 
430 (1873) ; Kameshwar ??. Amanatulla, 26 
C. 63 (1898) ; a. c., 2 Ct. W. N. 649 ; Shuinbai 
V. Kharsodji, 22 B. 430 (1896) ; Moer Ma- 
homed V. Forbes, 2 I. A. 1, 6 (1874) ; Luckhi 
Narain r. Jadu Nath, 21 C. 504 (1893) ; s. c., 
21 I. A. 39 ; Ananda v. Parbati, 4 (I L. J. 
198 (1906) ; and see cases cited in three 
preceding notes. In Bal Krishna v. Govind, 
26 Bom. 617, 622 (1902), it seems to bo 
suggested that the Court might interfere 
when the inference was wholly unreasonable. 

(5) Shundabun Mohunt v. Shurut Chunder, 
23 W. R. 160 (1876) ; Bhuput Rai v. Kali 
Rai, 6 a W. N. 357, 359 (1901) ; Abdul 
Rohoman v. Bibee Sofy, 24 W. R. 293 (1876) ; 
Huro Prosad Roy ?». Womatara Bibee, 7 0. 
263, 267 (1881); Goluck Nath v. Kirti Ohun- 
dcr, 16 C. 645, 657 (1889); Dena Nath 
Bannerjoe r. Hari Dasi, 11 0. 499 (1885) ; 

2 i> 
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exist which does not exist—as where a Judge came to a conclusion on the assump- 
tion that a document had not been filed whereas it was on the recor< I ,(1) or belic\'ei! 
there is no evidence of a fact when there is,(2) or proceeds upon a misconception 
of the facts proved ; P) or bases his judgment on evidence which is not on Ihe 
record. (4) 

Tiic last four cases of misconception offer no difficulty. TJiis cannot, 
Jiowcver, be said as to the first case. There is no doubt as to the principle, 
tliat in judging on the facts the Court must consider all of them, otherwise 
there is not a. proper procedure in investigation. The dilliculty, however, is 
in establishing its violation by showing in any particular case that a fact has 
not been considered even where it may not have been expre.^.sly mentioned 
in the Judgment. If the fact was present to the Judge’s mind, but he has 
either not given it weight, or the degree of weight which it is alleged he sliould 
have done, it is sojnetimes loosely said that the fact has not been con- 
sidered. But this case is to be distinguished from those above mention(‘d, 
and is really tantamount to an appeal as to fact. The line dislingiiisJiing the 
two classes of cases is not infrequently a narrow one, and lias pi'ihaps in some 
cases been overpassed. 

Jn, however, the actual determination of fact there may lx* erroi’ of law, 
The High Court may consider whether the procedure adopt (xl by the lowcj 
Appellate (Vmrt in dealing with the facts is propm’ or not (b) Tims its 
coiK'lusion may be come to in the absence of all evidence, (G) oi he based on 


Kooldij) Narain v. Rummon Singh, 22 W. R. 
278 (1874) ; Ram Das Saha v. Mon Mohun 
Dass, 7 B. L. R. App. 4 (1871) ; NowabKhan 
V. Rughoo Nath Das, 20 W. R. 474 (1873) ; 
Mohnnt Deo v. Moonshee Mahomod, 24 W. R, 
300 (1875) [disregarding exclusively ono 
side of the case] ; Kisto Churn v. Dwarka 
Nath, 10 W. R. 32 (1808) ; Mt. Roop Narainoc 
V. llissal, 24 W. R. 119 (1875) ; Moizzunnissa 

V, Mooraroc Dhur, 22 W. R. 314, 316 (1874) ; 
Appa Kalga v. Mallu Mowua, 16 B. 477 
(1891); Lallah Jha v. Tullobmatool, 21 W. R. 
436 (1874) [looking merely to appearance of 
document and disregarding oral evidence as 
to it] ; Shiboo Soonduree v. Chundor Kant 
Ghose, 21 W. R. 217 (1874). In Kooldcop v. 
Rummon, 22 W. R. 278 (1874) ; Ram Das v. 
Monmohini, 7 B. L. R. App. 4 (1871), a 
remand was ordered, as also in Shagur v, 
Mohamaya, 25 W. R. 25 (1875), where the 
inquiry was held to be inadequate. In Nara- 
yana i^. Muni, 10 M. 363, 365 (1886), the 
Judge overlooked a postscript in a document, 
and he was asked to take this fact into con- 
sideration and to submit a revised finding. 

(1) Mohunt Hur Gobind v. Joya Roy, 24 

W. R. 146 (1875) ; Moizzunnissa v. Mooraree 


Dhur, 22 W. R. 3 U, 316 (1874). 

(2) Heora Lai v. Kaloe Das, 23 W. R. 66, 

00 (1874). * 

(3) Kali Prasad Tewari v, Prahlad Sein, 2 

B. L. R., P. a 120, 127 (1869) ; Goluck v, 
Anant, 25 W. R. 38 (1875) [where issue was 
taken for granted]; Kooldcep v. Runmion, 
22 W. R. 278^1874) ; Ram Das v. Monmohini, 
7 B. L. R. App. 4 (1871) ; Nowab Khan v. 
Rughoo Nath, 20 W. R. 474 (1873), in which 
last four cases there was a romanil. 

(4) Moni Lai ?\ Uma Char.in, 19 (J. h. J. 
541 (1914). 

(5) Protap Narain v. Raghurani, 6 0. W. N. 
185, 189, 190 (1901). 

(6) That is, whore, to use an English ex- 

pression, “ there is no evidence to go to tlio 
jury,” because that does a question 

of fact such as arises on tl^issuo itself, but a 
question of law for the consideration of tlui 
Judge. Anangamanjar; l. Tripurasundari, 14 
I. A. 101, 109, 110 (1887) ; s. c., 14 C. 740, 
747 ; Shivabasava v. Sangappa, 29 B. 1, 12 ; 
8. c., 8 C. W. N. 875 (1904); Homanta 
Kumari?;. Brojendra, 17 1. A. 65, 69 ; s. c., 17 

C. 875, 882 (1890) [it is an error or defect in 
procedure] ; Beharoo Lai v. Sree Ram Roy, 
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wliat is not legal evidence, (1) or on facts to the exclusion of other facts rejected 
Lilt adniiNsible,(2) or on personal knowledge of the Judge, (3) or if tliere be 
adniissiblr evidence the Court may err in law in its mode of dealing 
with it. In such case if the dealing involves the misapplication of principles 
of law surh erroneous mode vitiates the conclusion of fact which follows it. (4) 
So Ihe Court may decide the facts upon a wrong view as to the onus of proof, (5) 
iiiul deal improperly witli the presumptions which the law raises, (6) or may 
(]is})ose of a suit on a case not raised by the parties, (7) or upon irrelevant 
matters or issues, (8) or omit to consider evidence on the ground that 
ihe f.ict to be proved ought to be proved by evidence of another kind 


20 W. K. 259, 201 (187:1) [assumption, without iiath, 10 W. R. 32 (1868) ; Mt. Roop Narainee 

evidenoo, of identity of lands] ; Bibee Amec- v. Rissal, 24 W. R. 119 (1876) ; Boidonath v, 
run t;. Shaikh Chcrag, 24 W. R. 343, 344 Russiok, 9 W. R. 274 (1868) ; Puran r. 
(1876) [main fa( t on which credence given Crish, 9 W. R. 460 (1868) [in these last two 

to the d(dendnnt, liad no existenoe] ; foil. cases a remand was ordered] ; Nowab Khan 

in Bhupendra v. Peary, 17 0. W. N. 37 v. Rughoo Nath, 20 W. R. 474 (1873) [the 

(1912) j Damoo r. Daya Coomaree, 26 W. R. High Court sent for documents which wore 

10 1 (1876) [deeiTi' based on plan nei^|«^|ot in evidence before the first Court], 
admitted nor proved]; Himmu^||||||r^H^H) Shaikh Charoo v. Zobeida Khatoon, 25 
Nyamutoollah, 23 W. R. 250 (lS7m^^^mS^KkM (lS75) ; Mathoora v. Ram Ruchya, 
tion without ovidenoo] ; 484 (1869) ; Mohim Chandra 

Kumar, 14 C. W. N. 83 (1906) ; Debya, 11 0. W. N. 1028 

r. KefyutuUah, 12 C. 93, 96 (1886)} Kirtee- rejection it becomes 

bash V. Ramdhun, B. L. R,, F, B. 668, 661 necessary to reconsider the whole case a 
(1807) [acceptance of rent receipts without remand may bo ordered : Shaikh Charoo v, 
proof] ; Anund Chunder v. Ramossur, 25 Mt. Zobcida, 26 W. R. 54 (1875). 

W. R. 60 (1875) j])ronouncing against un- (3) Sooraj Kant Acharjir.KIioodeeNarain, 
rebutted ease]; Surbessur v. ArizoUah, 8 22 W. R. 9 (1874) ; Lakshraaya v. Sri Raja 

B. L. R. Ajip. 78 (1872) ; Poorno v. Chunder, Varadaraja, 36 Mad. 168 (1913 ) ; 17 C. W. N, 

21 W. U. 171, 172 (1815); Vishvanath v. cclii. (but a Judge may use his general 
Dhondupi.i, 17 B. 475, 482 (1892); Kali knowledge). 

Prasad T. wari r. Prahlad Sein, 2 B, L. R. (4) See per Phoar, J., in Muhur Matoon v. 


120, 127 (P. (’.), (1869) [substitution of 
s])eeul:0 lon for proof foil, in Mahomed 
Aizaddi r. Shalfi Mullah, 8 B. L. R. 26 
(ISTI)]. 

(1) (liuru Das Day v. Sambhu Nath 
(^huckerl)utiy, 3 B. L. R., A. C. J. 268 (1869) ; 
(5huml<M' i h* \daminec, 9 W. R. 617 
(186S) ; Shookn. ■’ Ram Lai, 9 W. R, 248 
(1866) [admissibtu f secondary evidence] ; 
vSurnomoyec v. Lut 'unceput, 9 W. R. 338, 
342 (1867) ; Mohun v. Kidgc, Marshall, 381 
(1803) ; Palakdhari Rai v. Manners, 23 C. 
179, 186 (1896); Hunsa Koocr v. Shoo 
Gobind Rawat, 24 W. R. 431 (1875) ; Rohee 
Lall V. Dindoyal Lall, 21 W. R. 267 (1874) ; 
Desai Ranchod Das v. Rawal Nathulibhai, 21 
B. 110, 116 (1896) ; Kisto Churn v. Dwarka- 


Umatum, 18 W. R. 499, 600 (1872). 

(5) Mahadevappa v. Basagouda, 7 Bora. 
L. R. 268, 200 (1905). 

(6) Surnomoyee v. Lntehmeeput, 9 W. R. 
338, 342 (1867) ; Nilatatchi v. Venkatachala, 

1 M. H. C. R. 131, 134 (1862). 

(7) Shivabasava v. 8angappa, 29 B. 1 
(1904); Copal v. Tincouree, 19 W. R. 348 
(1873) ; Akjoo Bibee v. Koonjo, 19 W. R. 287, 
288 (1873); Meher Banoo v. Kiramut, 22 
W. R. 402 (1874) [ftmlings inconsistent with 
pleadings of parties]. 

(8) Ram Soondur v. Kalec Pershad, 19 
W. R. 267 ( 1 873) ; Palarayandi v. Muthusaroi, 

2 M. H. C. R. 441 (1865) ; cf. Vishnu v. 
Gonesh, 21 B. 326 (1895) ; Palakdhari v. 
Manners, 23 C. 179, 186, 186 (1895). 
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than that pr()cluced,{l) or misdirect itself as to tlie nature of proof required 
by law, as for instance in regard to the elements of a custom which has the 
force of law. (2) or misapprehend the real issue to be determined (3) and the 
legal position of the parties. (4) 

Further, if it be assumed that no error of law lias been committed in the 
mode of d(‘-aling witli the facts, that is in determining their existence or non- 
existence ; from tlie facts so found inferences may be drawn as to the existence 
of (Certain matters wliich are tlie subject of legal definition. In such a case 
there is a legal inference from the facts found. Though tlie finding of fact 
cannot be questioned, an appeal Court may accept the finding of fact and ques- 
tion the accuracy of the legal inferences therefrom, for this is a matter of law 
and not of fact. The soundness of conclusions involving matter of law may 
be questioned. (5) In such a (;ase it is not any fact whicJi is in question, but 
the soundness of the conclusions of law drawn from those facts. Thus upon 
the question whether there is a binding agreement a Court may find certain 
facts and go on to hold upon those facts that they constitute in law an accept- 
ance of the agreement. The finding as to the facts which are the basis of the 
inference cannot be questioned though the inference, being a legal inference on 
the facts found, may be. (6) If the legal conclusion derived from the facts found 
is not consistent with settled principles of law, there is an error of law. (7) So 
acquiescence is not a question of fact but of legal inference from the facts found ;(8) 
and so is estoppel;(9) and the question of the proper custody of documents, (10) 
though whether it is credible whether documents were in a particular custody 
or whether the facts rebut the presumption of authenticity are quections of 
fact.(Jl) Construction of a document involves both the meaning of the words 
and their legal effect, or the effect which is to be given to them. The first is a 


(J) Huro Prowad Roy v. Womatara Dcbee, 
7 (I 203, 267 (1881) ; see Ram Dliun v. Ram 
Narain, 11 W. R. 311 (1860), where the suit 
was dismissed on the solo ground that the 
plaintiff did not prove his purchase by calling 
his vendor ; ])nt see us to this judgment of 
Markby, J. 

(2) Ram Prosad Das r. Kajo Kocr, 5 
n. L. R. 01, 95 (1870) ; Desai Ranchod Das 
r. Raw d Nathulibhai, 21 R. 110, 116 (1896). 

(3) (Ihunder Monee v. Madhoo, 23 W. R. 
166 (1876). 

(4) Doorga Churn r. Shamanund, 12 
W. R. 376 (1879). 

(5) Ramgopal v. Shama Khaton, 20 C. 93, 
99 (1892); s. c., 19 1. A. 228, 231 ; so in 
Rampal Singh v. Balbhaddar, 6 C. W. N. 849, 
864, 855 (1902), it was held that the Appellate 
Court did not reverse any finding of fact but 
merely applied the proper law to the facts 
found. Nilmoni v. Kirti Chunder, 20 I. A. 
95, 97, 98 ; i c., 20 C. 847 (1893) [misappli- 


cation of legal principles to facts found], 
Krishna Kishoro v. Mir Mahomed, 3 C. W. N. 
26,5, 260 (1807) ; Sivvaji Vijaya v. Chima 
Nayana, 10 M. 1. A. 157, 164 ; Chockilingam 
V. Mayandi, 10 M. 485, 403 (1806); Rudr 
Prasad v. Baij Nath, 15 A. 367 (1803) ; Raja 
Ram r. Uanesh Hari, 21 B. 91, 04, 96 (1895). 

(6) A finding as to the existence of an 
implied contract has been held to Ix) one of 
facts : Seriparapu v. Mallikarjuna, 17 M. 43 
(1893). 

(7) Eshan v. Sbama Churn. 11 M. 1. A. 7, 

23 (1866). ’ 

(8) Lala Beni Ram e..fcundan Lai, 21 A. 
496, 504 ; s. c., 26 I.*A. 68, 66 ; Ananda r. 
Parbati, 4 C. L. J. 198 (1906). 

(9) Narsing Das v. Rahimanbhai, 6 Bom. 
L. H. 140, 141 (1904). 

(10) Sharfudin v. Govind, 27 B. 462, 463 

(1002) ; Durga Jawahir, 18 2.3 (1891). 

(11) lb. 
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question of fact and the second of law.(l) Misconstruction of a document which 
is the foundation of a suit is ground for appeal. (2) The question whether posses- 
sion is adverse or not is often one of simple fact, but it may also be a conclusion 
of law or a mixed question. (3) 

So again on the question of good faith a finding that certain vendors in- 
tended by a transfer to defeat their creditors and that their transferee was aware 
of an impending execution against them are as findings of facts conclusive. 
But the conclusion drawn therefrom that the ))iirchase was not in good faith 
is an inference of law which is capable of correction in appeal. (4) So though 
a Court of second appeal must accept the facts as found, the conclusion to be 
drawn whettier, assuming such facts to be true, a sale did or did not bind persons 
is a matter with which it is free to deal. (5) A notice to quit must be reason- 
able, and this is a question of fact, but it is a question of law whether there is 
lividence on which the Court can properly arrive at the conclusion of fact.(6) 
So a conclusion from the fact of one person carrying on business and appearing 
to be the only partner that there could be no other partner was held erroneous 
as amounting to an assertion that in no case could there be a dormant partner. (7) 
Where an iVppellate Court had found that a grant of pasture-land held under the 
special law relating to land tenure in Kumaim was inconsistent with the general 
wishes and well being of the village (community, it was held that this was a 
iinding of fact and not to be disturbed by second appeal.(8) 

Lastly, tlie finding may not be conclusive because of the absence of reasons 
for it which are required to constitute a legal judgment . (9) But the Court has 


(1) Per iandley, L.J., in (Jliateiiay v. 
Brazilian Submaritu' 'IVlegraph Co., 1 Q. B. 
7U, 85 (1891) ; and hoc Lala Fateh Chand r. 
Kani Kishon, 39 1. A. 247 (1912) ; 34 A. 679 ; 
16 C. W. N. 1033 (P. 0.); 14 Bom. L. Pv. 

construction of documents is a que.stion 
of law which may bo consideml in second 
appeal; and Barliamdco v. ilam Narain, 19 
0. L. J. 182 (1914), construction of sale- 
cerlilicate. 

(2) Nowbut Hingb i\ Chutter Lharcc Singh, 
19 W. 11. 223 (1873) ; and sec Ganpat Mar- 
%/ari V. Balmakund Behara, 18 G. L. J. 
648 (1913); Rudr Prasad v. Baij Nath, 
15 A. 367, 37J (1893); Nilinoni i*. Kirti 
(thunder, 20 1. A. 95, 97, 98 ; s. c., 20 C. 847 
(1893) ; llamp - .rd r. Rhama Khatoii, 20 C. 93 
(1892); ChocknbV.yam r. Mayandi, 19 M. 
485, 493 (1896); Mookhya Hurruckraj v, 
Kaui Lai (tomastha, 14 W. K; 436 (1870) 
[whore the effect of a sale certificate was 
wrongly limited], Doorga Churn v. Shama- 
nund, 12 W. R. 376 (1869) ; Mt. Ohedoon- 
nissa Bibee v. Bojun Behary Dutt, 1 C. W. N., 
L. c. xvn. (1896) ; it was held that the ques- 
tion what properties passed under a sale 
certificate was not a question of law ; and in 


Barhamdeo v. Ram Nnrain, 1 9 C. L. J . ) 82 
(1914), it was held that this was a mixed 
question of fact and law. 

(3) Luohmoswar Singh r. Sluukh Mano- 
war, 19 1. A. 48, 56; s. c., 19 C. 253, 263 
(1891); .see Raja Ram r. Gaiiesh Hari, 21 

B. 91, 94, 96 (1895). 

(4) Ishan v. Bishu, 24 (A 825, 829 ; s. e., I 

C. W. N. 665, 669 (1897) ; see also Luchmes- 
war i\ Manowar, 19 C. 253 (1891) ; Ramgopal 
e. Shaiiui. Katon, 20 0. 93 (1892). 

(5) Mafuzzul Hossain v. Barid Sheikh, 4 
C. J. 485, 489 ; s. e., 11 C. W. N. 71 (1906). 

(6) Bidhumukhi e. Kofyutullah, 12 0. 93, 
95 (1885). 

(7) Shoobul Chunder v. Koylash Chunder, 
14W.R. 23 (1870). 

(8) Gita Ram e. Kirpa Ram, 36 A. 267 
(1914). 

(9) Purmeshwar e. Brijo Lai, 17 C. 257 
(1889) ; Kamat v. Kamat, 8 B. 308 (1884) ; 
Niiigappa Rhivappa, 19 B. 323, 326 (1894) ; 
Purshotam v. Durgoji, 14 B. 462, 464 (1890) ; 
Pandurang v, Anant, 6 Bom. L. R. 956 (1903) : 
Raghunath v. Nitu, 9 B. 452, 464 (1883) ; 
Sheikh Goburdhun v. Sheikh Sadhoo, I W. R. 
244 (1864). 
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refused to interfere simply because tlie Judge did not remark upon every portion 
of the evidence that he excluded from his consideration, (1) as also where the 
judgment was sufficiently intelligible to enable the High Court to deal with the 
case.(2) 

Where a Judge states as a fact that an admission was made before him by 
one of the parties to the suit, the High Coui-t cannot in special appeal inquire 
whether tln^ J udge was right or wrong in making that statement. If he is wrong, 
the aggrieved party’s i*emedy is by a review of judgment in the Court below 
and not by special appeal to the High Court. If the Judge erred in supposing 
the alleged admission to have been made, the party’s proper course is at once 
to bring the error to the notice of the Judge and to apply for a review of his 
judgment. If he does not do so, the High Court cannot, it was said, assist liim 
in special appeal. (3) 

Prom every decree.”- — As to the meaning of tiu‘. term “ decree,” sec 
notes to sects. 2, 9t) and 97, ante.(i) An order rejecting or dismissing an appeal 
as out of time is a decree, and a second app(‘>al lies. (5) 

Appeal as to costs. —See notes to sects. 35 and 96, ante. 

Contrary to law.” — The words of the last Code were mne speeiJU’d'^ 
law : which term was held to moan specified in the memorandum of appeal 
and was not limited to specified statute law. The present section oinifs the 
word “ specified ” as being redundant. And now, as heretofore, law is not to 
be limited in its meaning to statute law.(G) This clause gimerallr applies 
where the Court wrongly applies the law to facts correctly (that is without 
error or defect in the procedure) found (7), or fails to apply or refuses (8) to 
apply th(‘. law to the case ; though of course there may be cases falling 
within more than one or all of the clauses. A pure point of law which does 
not depend upon evidence may be dealt with by the Court of Appeal, 
though no issue was raised as regards it.(9) Objection as to the necessity 


(1) Devaji v. Godadbhai, 2 B. H. 0. K. 28, 
32 (1804). 

(2) tShah Jaghun v. Shaikh Muksood Ali, 
0 W. R. 97 (1800). See Devondra Nath v. 
Annada Hadi, J9 C. L. J. 545 (1914), judg- 
ment set aside* on second a])peal because 
ambiguous. 

(3) Bykuntnath v. ih-osuimomoyec, 5 
W. R. 196 (1866). 

(4) As to sect. 372 of the Code of 1859, see 
Maharani Indrajit v. Chokowri, -B. L. K. 
F. B. 1 (1863). 

(6) Saminatha?;. Venkata Subha, 27 M. 21 
(1903) ; s. c., 13 Mad. L. J. 300, and cases 
there cited, and Phoolharoc v. Bisheshwar, 3 
Agra 301 (1808) ; but see Raghooiiaih v. Raj- 
mohun, 7 W. R. 296 (1867) ; in which, how- 
ever, Oo]:)cenath v. Gopoenath, 0 W. R. 


Misc. 106 (1800), was not referred to. 

(6) Ram Gopal v. Shama Katon, 20 C. 93, 
99, 100 ; B. c., 19 I. A. 228 ; Durga Chowd- 
hurani v. Jawahir Sing, 18 C. 23 ; s. c., 17 
I. A. 122, 124 (1891) ; Achha Mian v. Doorga 
Churn Law, 25 G. 146, 151 (1897). 

(7) See Hari Mohun Missor v. Sarindra, 11 
C. W. N. 794, 800 (1907) ; Bahadur Pal 
V. Ram Shankar, 27 A. 6^(1905) ; Ajodhya 
Nath Chowdhury v. Keshab Chandra, 11 
C. W. N. 1127 (1907) ;'Hari Mohun Misscr v, 
Suixnidra Narayaii Singh, 0 C. L. J. 19 
(1907) ; 8. c., 11 C. W. N. 794. 

(8) Ram Bahadur v. Ram Shankar, 27 A. 
688, 691 (1905). 

(9) Bhim Singh v, Sarwan Singh, 10 C. 33, 
36 (1885) ; but see Lalla Jawahir v. Court of 
Wards, 27 W. R. 214 (1872). 
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of notice to quit may be taken in second appeal. (1) There is no appeal 
upon the question of the credibility of witnesses when the lower Court’s 
views are based upon inferences from the facts proved or appearing, whether 
the reasons given be right or wrong.(2) While the misconstruction of a 
document, the foundation of a suit, is a ground of appeal, there is none 
l)ccause some ])ortion of the evidence may be in writing and the Judge makes 
a mistake as to the meaning of or effect to be given to it; (3) nor is there properly 
sucli a tiling as Ihe construction of a deposition of a witness. The word 
as so used means what the C>ourt thinks is proved by it, and therti is no 
appeal on tins point. (4) A misreading or misconception of the evidence is 
no ground for interference in second appeal.(r)) The hona jldcs of the parties 
is a question of fact.(6) A special appeal does not lie IxK’.ause some portion of 
the evidence may be in writing and the. Judge makes a mistake as to the mean- 
ing of it. For instance, a writing supposed to contain an admission 
may be put in as part of the evidence, but a mistake in its meaning is not 
a misconstruction of a document upon wdiich a special appeal will lie if 
it is connected with other evidence affecting its construction. The misconstruc- 
tion of a document which is the foundation of a suit, and which is in the 
nature of a contract or a document of title is a ground of a second appeal. (7) 
But to discriidit witnesses mer(‘ly for general reasons not affecting the 
partic.ular credit of any individual deponent is to commit an error of law 
which can be subject of a special ap])eal.(8) Thus where fjie evidence for the 
plaintiff ^was disbelieved because his witness was a relative of his, there was 
(it was held) an error of law based upon a total misconception of the position 
of the plaintiff’s lessor and substantially affecting the decision of the case on 


(1) Uodliu V, Madliavarao, 18 13. 110, 113 
(1893), and cases there cited; sec also 
Krishuaji Antaji, 18 13. 25(», 259 (1893); 
(Janoo V. 8hri Sidhe.yhwar, 20 B. 300, 3G2 
(1900). But BOO Ham Nuffer r. Bhol 
Gobind, 1 il. L, H. 421, 423 (1878), where 
t enant denit'd landlord's title. 

(2) Bwarka Nath r. Muddon, 0 W. R. 292 
(i806); Mt. Putrahu v. Shco Pershad, 24 
W. R, Cl (1875) [ef. Juggernath v. Mahomed 
Mokam, 17 W. R. 101 (1872)] ; Sheo Dyal n 
Hodgkinson, 24 W. R. 342 (1875) [Ameen’s 
report]. It is f .the lower Appellate Court 
to determine the a..u)unt of credit to he at- 
tached to particuia! proof : Mutlira Dass v. 
Magh Singh, 2 A. H. 0. R. 207, 208 (1870) ; 
Munce Dutt v. Campbell, 11 W. R. 278, 280 
(1809) ; Dhoondh Bahadoor v. Priag Singh, 
12 W. R. 314 ( 1 872) ; Oomut Fatima v. Bhujo 
Copal, 13 W. R. 50, 67 (1870). 

(3) Nowhut Singh v. Chuttcr Dharce 
8ingh, 19 W. R. 223 (1873) ; Luchman v. 
Kanhya Lai, 22 I. A. 61, 57 ; a. c., 22 C. 609 


(1804); Lukhi Narain v. Maliarajah Jadu 
Nath, 21 T. A. 39, 44, 40 ; s. e., 21 C. 604 
(1893) ; Rudr Prasad v. Baij Nath, 15 A. 307, 
371 (1893) ; Bii/.hd v. Satis, 15 C. W. N. 752 
(1911). 

(4) Himmut Ali v. Nyaiuutoollah, 23 
W. R. 260 (1875). 

(5) Ananda v. Parbati, 1 (J. L. J. 198 
(1900) ; referring to Hasaan Kuli v. Nakahodi, 
33 C. 200 (1905) ; Coviiid v. Vithal, 20 B. 753 
(1896) ; Issur v. Satis, 30 C. 207 ; s. c., 7 
C. W. N. 120, 129 (1902). 

(6) Bhuban v. Sowdamirii, 5 B. L. R. App. 
.59, 60 (1870). 

(7) Nowbut i’. Cliutter Dharee, 19 W. R. 
222, 223 (1873) ; but see Lalla Ijiirit Lall v. 
Mahomed. 18 W. R. 447, 449 (1872) ; Buzlul 
17 . Satis, 16 a W. N. 752 (1911). 

(8) Sheo Purshun i\ Brun Pandey, 24 
W. R. 261, 252 (1875) ; see also Juggurnath 
V. Mahomed Mokeom, 17 W. R. 161 (1872) ; 
Mackenzie v. Jawahir, 25 W. R. 137, 138 
(1876). 
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the merits ; (1) as also where a witness was disbelieved not lor anything he 
said nor for anything deposed to in the evidence oi the other witnesses, hul 
aimply because he was a poinari (2) or by caste a weaver, (3) or b‘‘\ieved because 
he was a oultivatoT.(4) 

)udkiia\ and not aiVitraiv iiml 

IminiJlSfl. “< <“•«. “”1 ««• "rtitrMy, II,, 

.••WM Appe^ Oonrt has no power to interfere.(6) But tLe discretion of 

a toart u JisoJe to review or appeal where it is not judicial but arbitrary and 
C&used ty caprice or prejudice, or where the discretion is exercised 
mttiout atvy proper legal material to support it..(6) It has been held that there 
Tuay be the exercise of so bad a discretion as to amount to an irregularity in 
law, and on this ground the High Court has looked into the gvomids upon whieli 
the Lower Appellate Court has admitted an appeal after the lapse of the peuot 
allowed by the Limitation Act.(7) But probably the correct rule in siicli a 
case or its converse is that the Higli Court will not interfere if the discretion 
is judicially exercised, even though the course ultimately adopted be not tlial- 
which the High Court itself would have taken. (8) 

The following have been considered matters of discretion Refusal to 
summon plaintiff at instance of defendant ; (9) passing further orders in 
regard to plaintiff who disregards Court's summons to attend ; (10) refusal to 
add parties; (11) disallowing additional evidence; (12) or interest; (13) directing 


(1) Hufo Chuuder v. ({obind, 17 W. R. 
255, 25(5 (1872). 

(2) Mackonzio r. Jawaliir, 25 W. R. 137, 
138 (1876). 

(3) Juggurnatli r. Mahomod Mokcoiu, 17 
W. R. 161 (1871). 

(4) Ib. 

(5) Ram Bahadur r. Ram Shaukar, 27 A. 
688, 691 (1905) ; Tulsoc r. Gajraj, 25 A. 71, 72 
(1902) ; see infra, Ranchodji v. Lallu, 6 B. 
304, 307 (1882) ; Parvati r. Canpati, 23 B. 
513, 517 (1898) ; Hamid Ali v. Gayadin, 26 
A. 327 (1904). 

(6) Ranchodji r. Lallu, 6 B. 304, 307 (1898) ; 
Ram Bahadur r. Ram Shankar, supra ; 
Tulseo V. Gajraj, supra. 

(7) Mowri Bewa v. Surindra, 10 W. R. 178 
(1868) ; s. c., 2 B. L. R. (A. C.), 184 note; 
Chundcr v. Boshoon, 8 C. 261, 253 (1881). 

(8) Tulseo V. Gajraj, 25 A. 71 (1902) ; 
Hamid Ali v. Gayadin, 26 A. 327 (1904) ; 
Ranchodji v. Lallu, 6 B. 304 (1882) 

(9) Indro Loohun v, Grish, 10 W. R. 134 
(1868). 

( 10) Narain Das v. Mahiah Chand, 10 W. R. 
174 (1868); Kisto i>. Gobiud, W. R. 133 


(1864). 

(11) Gyaram Seal r.JsHur Chundcr, 2 W. R. 
158 (1865) ; Poran v. Sham Chand, 1 W. II. 
220 (1864) ; .Tuggodumba ■»'. Haraii Clmnder, 
10 W. R. 108, no (1868) ; s. c., 0 B. L. R. 
526 ; see Karman w. Mieri Lai, 2 A. 904 
(1880). 

(12) Ram Piari r, Kallu, 23 A. 121 (1900) ; 
HOC alHo Beckwith v. Iviuhto Jeebun, Marsh 
278 (1863); Golam Mukdoom v. Hafeozoo- 
nissa, 7 W. R. 484, 490 (1867) ; Mohesh v. 
Soshee, 6 W. II. 196 (1866) ; Radhanath v. 
Khellut, 17 W. R. 558 (1872) ; Kulpo Singh 
V. Thakoor Singh, 15 W. R. 429 (1871); 
Rakhal v. Protap, 12 W. R. 456 (1809) ; 
though a refusal to exeijir^d'e the discretion 
vested would be an error of procedure. Ram 
Piari v. Kallu, «wpra, wwhero again the Court, 
though not satisliod that evidence is neces- 
sary, allows it, the High Court may interfere, 
Haliz Abdul w. Sri Kissen, 11 0. 139, 142, 
143 (1884) ; Durga v. Jai Narain, 33 A. 379 
(1911). 

(13) Porosh Nath v. Kisto Mohan, 3 B.L.R^ 
App. 105 (1869). 
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local investigation ; (1) arranging for execution of joint-decree ; (2) refusal of 
petition to amend plaint; (3) mode of execution; (4) dismissal of suit for specific 
performance for delay ; (5) refusal to pass an order allowing an appeal by a 
father to stand as an appeal by bis son who had since come of age ; (6) refusal 
to punish a recusant witnes8.(7) 

Wlien appeals in analogous cases are pending in a Superior Appellate Court, 
the Inferior Court of Appeal, if it decide the appeal without waiting for the 
decision of the Superior Appellate Court in the analogous cases, does not exercise 
a wise discretion. (8) 

“ Or to some usage.”— Usage having the force of “ law ” means a 
local or family usage as distinguished from the general law.(9) A finding 
upon the evidence on a question of custom is one of fact.(lO) The right of 
us(‘r is substantively a question of fact to be determined upon the evidence 
furnished by the litigants. If the Lower Appellate Court has not made any 
error of law in drawing an inference from the evidence produced to support 
such a right, then the High Court in second appeal will not interfere.(ll) A 
local usage or custom being in its nature such as might necessarily afiect 
not only parties to the particular litigation and their privies, but whole 
bodies of people, stands on a footing similar to a matter of law derived from 
other sources than usage. So, though this section disallows a second appeal 
with reference to findings of fact, yet, the existence or non-existence of a usage 
having the force of law is unafiected by such disallowance. Consequently it 
is the duty of the High Court, when it has to pronounce upon that question, 
to examine evidence bearing upon it, not only as to the sufficiency thereof to 
establish all tlu’ elements (antiquity, uniformity, etc.) required to constitute 
a valid usage having the force of law, but also the credibility of the evidence 
relied on and the weiglit due to it. (12) Whether or not a custom exists, is a 


(1) Uraham v. Lopez, 1 W. K. 141 (1864) ; 
Bykunt v. Poareo. 1 W. K. 196 (1864) ; 
Poorno I'. Chunder Nath, J W. R. 249 (1864) ; 
Rawh liehareo r. Salieb Roy, 12 W. R. 76 
(1869) [but the C.^ourt will interfere if very 
strong grounds are shown]. 

(2) Hera Roy v. Oungadhar, 24 W. R. 286 
(1876). 

(!1) Watson v. Digwar, 10 W. R. 87 (1868). 

(4) Dwarkanath v. Unnoda, 8 W. R. 319 
1867). 

(5) Mokund f>. ^ 'hotay Lall, 10 C. 1061, 
1067 (1884). 

(6) Shama Charan Ghose v. Tarak Nath 
Mukhopadhya, 3 B. L. R. 116 (1869). 

(7) PranKisto v. Kalec Hass, 7 W. R. 460 
(1867). 

(8) Gobind Ramanuja v. Lakhmi, 11 
C. W. N. 112, 116 (1906). 

(9) Ram Gopal v. Shama K baton, 20 G. 93 
at p. 99 (1892). 


(10) Syed Ali Go])al Das, 13 W. R. 
420, 422 (1870) ; compare Kakarla Al)bayya 
r. Raja Venkata, 29 M. 24, 28 (19(k5) ; Hasim 
Ali V. Abdul Rahman, 28 A. 698 (1906). See 
Durga Charan v. Raghunath, 18 C. L. J. 669 
(1913), evidence of a custom. 

(11) Mahomed Ali v. Jugal Ram, 6 B. L. 
R. Ap. 84 (1870) ; s. c., 14 W. R. 124 ; sec 
Wuzeerooddeen v. Shcobund, 11 W. R. 
285, 286 (1869). 

(12) Kakarla Abbayya v. Raja Venkata, 29 
M. 24, 28 (1906) ; see also Hanuraantarama 
r Rami Reddi, 4 M. 272 (1881); Mirabivi 
•r. Velleyanna, 8 M. 464 (1885); Eranjoli 
Vishnu V. Eranjoli Krishnan, 7 M. 3 (1883), 
contra; see Hureohar v. Judoonath, 10 
W. R. 163 (1868) ; Syed Ali v. Gopal Das, 
13 W. R. 420, 421 (1870) ; Hurry aurn r. 
Nimai Chand, 10 C. 138 (1883) ; Bai Shirin 
Bai V, Khorsodji, 22 B. 430, 433 (1896). 
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question of fact. But if the Lower Appellate Couit has acted upon illegal 
evidence or has come to a decision upon evidence as to the custom which is 
legally insufficient to establish a custom, the High Court can treat the question 
as one of law. Again, if it appeared that the Lower Appellate Court has clearly 
from its judgment disregarded legal evidence, the Court can interfere. But the 
High Court in second appeal is not bound to examine and consider the evidence 
in all cases when the existence or non-existence of an alleged custom is the sole 
question at issue. (1) 

Failed to determine some material issue.”— As to failuie to deter- 
mine a material issue, see cases noted.(2) The Lower Appellate Court, if it 
does not accept, must displace the findings anived at by the first Court.(3) 

It is impossible to lay down any general rule as to when the Court should 
consider that the reasons for a particular finding by the Lower Appellate Coui't 
must be stated. There may be many cases in which the omission to state 
the reasons would render the judgment so unintelligible that the Court, in 
second appeal, could not pronounce any opinion upon whether it was right in 
law. In such a case a Court would no doubt require the reasons to be stated. 
But there may be cases in which the Court would not tliink it necessary to 
require tliem and the case will not bo sent back. It is not the law that wlien- 
ever tlio Judge of an Appellate Court tliinks that one set of witnesses is 
trustworthy, he is bound to give Ids reasons for it. (4) W*h ore tlie Lower Appellate 
Court fully adopts the reasoning and tl\o conclusions of the first Court, 
it is not bound to set out the reasons for its decision with hue same 
fulness as if it was deciding the case in the Court of fust instance or as if it 
was reversing the judgment below. It may supply some additional reasons, 
but tlie insufficiency of these additional reasons, or the al)sence of any, would 
not justify a second appeal.(5) Wlien a person has put forward his defence 
in a general way and allowed an issue to be framed upon it which has been 
found against liim in the Lower Appellate Court, lie will not be allowed to say, 
in special appeal, “ here is a question of fac.t whicli the Courts below have not 


(1) Hashim Ali r. Abdul Rahman, 28 A. 
698 (1900). 

(2) Kailasb v. Kunja, 4 C. U J. 8() (1906) ; 
Ramkar Gopalji v. Gangarani, 16 B. 545, 547 
(1891) ; Gopal v. Tekaet, 8 W. R. 333 (1867) ; 
Wise t’. Heera Lai, 16 W. R. 150 (1871) 
[where this is by mistake application may be 
by review] ; Bistoo v. Lalla Byjnath, 16 
W. R. 60 (1871); Goluck Nath v. Kirti 
Chundor, 16 0. 646, 661 (1889); Kristo 
Gobind v. Ganga Porshad, 23 W. R. 266 
(1876) ; Qooglee Sahoo Premlal Sahoo, 7 
C. 148, 160 (1881); Mohorum Sheikh v. 
Nakowri, 7 B. L. R. App. 17 (1870) ; Kristo 
Churn Dwarkanath, 10 W. R. 32 (1868). 

(3) Pi'otap Narain v. Raghurani, 6 C. W. N. 
186, 189, 190 (1901) ; TraUokya Mohini Dasi 


V. Kali l^asanna Ghose, 11 0. W. N. 380, 389 
(1907). 

(4) Shumshurooddy v. Jan Mahomed, 21 

W. R. 260, 261 (1874). 

(6) Shamoo Mahomed v. Prodhan Palee, 5 
W. R. 178 (1866) ; but whore the Appellate 
Coui't rejects evidence acc^cd by the first 
Court or comes to a contrary conclusion it 
should give its reasons for differing. Sheo- 
dyal V. Hodgkinson, 24 W. R. 342 (1876) ; 
Salu Modhav v. Vonkatesh, 16 B. 540, 646 
(1891) ; Abdul Rohman v. Sofy, 24 W. R. 293 
(1876) ; though as to the omission to do so, 
see Mukdum-un-nissa v. Nokhy Singh, 26 
W. R. 296 (1875) ; Luckheo Moneo v. 
Rajkissore, 4 W. R. 106 (1865). 
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found, and tkercEorc I am entitled to have the decree reversed ; when, if the 
question had been raised before the lower Courts, there miuht have been a finding 
upon it.(l) 

“ Error or defect in the procedure.” — An error or defect in procedure 
may consist in the omission to settle issues ; (2) improper remand ; (3) dis- 
missing a suit for false verification instead of disposing of it on the merits ; (4) 
adjudicating in the absence of, and without notice to, the respondeni. ; (5) 
allowing a review of judgment without inquiring into the existence of grounds 
upon which a review is perniissible.(6) The amount of damage is a question 
of fact unless such amount be beyond legal limits if there be any. (7) A 
mistake of account is not an error of law or procedure,(8) though the 
principle on wliich it has been taken may be. The Court has interfered where 
a commission returned unexecuted was not sent a second time. (9) There is 
error where a Court which has ordered a local investigation proceeds to 
determine the case before its rcturn.(lO) Eefusal to take or record evidence (11) 
is an error of ])i*ocedure. So is the omission to state the real question to be 
determined and to examine evidence with reference to the right issues ; (12) 
and to take notice of serious irregularities in the first Court and to render 
accurate its decree ; (13) deciding a suit on a case not set up by the parties 
nor warranted by the evidence. (14) For other cases sec notes to the section 
passim. It is not sufficient that there should be such error. It must have 
been substantial and such as may possibly have affected the decision on the 
merits (v^e post). 


(t) Bykunt v. Dhuiqiut, lU VV. K. J04, 105 
(1873). 

(2) Sec Mt. Mitna i\ 8yud Kazl Hub, 13 
M. !. A. 573, 580, 583 (1870); Kewan 
Pershad Jankuo Pcrsliad, 11 M. I. A. 25. 
27 (1800) ; Shoo Sahoy v. lloohun Singh, 22 
W. R. 31 (1874 ) ; Jugobundhoo v. Sree 
Narain, 20 W. R. 188 (1873) ; Gunga Moneo 
r. Jhhut Chunder, 17 W. R. 465 (1872) ; Ram 
Kant V. Guneshoe, 0 W. R. 47 (1860); 
Nowcowrio v. Mookta, 2 W. R. 181 (1805). 

(3) See Ram Kant v. Guneslieo, supra ; 
Nanabhai Narotanulas v. Ramshet, 6 B, H. 0. 
R., A. C. J. 1..6, 158 (1869). 

(4) Shama Soont.Vee v. Roliiraooddeen, 24 
W. R. 71 (1875). 

(5) Balaji Rau i\ Sithabhoy, 19 M. 414 
(1896). 

(6) Bhjnrub Chuuder Surmah v. Madliub 
Ram, 20 W. R. 84, 85 (1873); Chunder 
Auggrodany v. Loodun Ram, 25 W. R. 324 
(1876) ; Parbutty v. Protap, 23 W. R. 275 
(1875) ; Koleemooddeen v. Hcerun, 24 W. R. 

(1876). 


(7) Jogeshwai’ v. iJinaram, 3 (I L. J. 140 
(1898) ; Banee Madhub r. Bholanatli, 10 
W. R. 164, 166 (1808) ; Johuroodoen v. Babco 
Pershad, 13 W. R. 22, 23 (1870). 

(8) Ram Kant v. Kalco Mohun, 22 W. R. 
310 (1874). 

(9) Jhotee Singh c. Gopal Singh, 22 W. B. 
457 (1876). 

(10) Madho Singh v. Kashi Sing, 16 A. 342, 
343 (1894). 

(11) MonUal y. Khiroda, 20 C. 740, 743 
(1893) ; Surm Rae v. Ubhraan Rae, 2 A. H. 
C. R. 209 (1870) ; Ramessar v. Shib Narain, 
14 W. R. 419,, 420 (1870) [procedure to bo 
followed in such cases, see also Raj Lukhee v, 
Gokool, 13 M. I. A. 209, 225, 226 (1869)]; 
Mohun Singh v. Jugbutty Kooer, 24 W. R. 
297 (1876). 

( 12) Chunder Moneo v. Madlioo Dt^y, 23 W. 
R. 166 (1876), where a remand was ordered, 

(13) Ram Coomar v, Kalee Coomar, 10 
W. R. 279 (1868) (case remanded). 

(14) Shivabasapa v. Sangappa, 29 B, 1 
(1904). 



412 


THE CODE OE CIVIL PROCEDURE. 


pabt vn. 

Secs. 100-101. 


“Upon the merits.”-Thi» is one of several Fovisions m which the 
Legislative has indicated its intention that substantial justice and not techni- 
oaUty is to be looked to. An en-or in procedure which does not affect the decision 
of the case on the merits will not confer a right of second appeal.(l) This is 
a matter wliich must be determined in each case according to its circumstances. 
In sect. '<M2 (Act VIII. of 1859) the word “ possibly ” did not occur. It ran as 
follows : “ which may have 'produced error or defect,'^ and the word “ rmy ’’ 
was construed not to imply “ may by some possibility ” but “ may not improb- 
ably.” It was for the High Court Judges to exercise their discretion in determin- 
ing whether there was such a probability, whether there had been a fair and 
sufficient trial, and whether litigation had reached a stage at which it ought 
to cease or not. The word “possibly” was accordingly introduced, (2) which 
avoided any ne(M'ssity for the consideration of the evidence. 


Ex parte appellate decree. — respondent in wliose absence an appeal 
lias been heard ex parte and against whom judgment has been given, may prefio* 
a second appeal from the decree under this section, and his remedy is 
noti limited to an application under 0. XLl. r. 2 to the Court which passed 
the decree to rehear the appcal.(3) The objection that the first Court did not 
make sufficient inquiry before admitting an application for rehearing and 
setting aside a former ex parte decree in favour of the plaintifi and dismissing 
the plaintiff’s suit should be taken in the lower Appellate Court, and if it is 
not taken there it can not be raised in second appeal, because it would not be 
doing justice to restore an ex parte decree wliich the lower Courts have, on a 
subsequent trial on the merits, found should not be renewed. If the objection 
Avas a substantial one it should have been raised before the lower Court at the 
proper time. (4) 

Scope of appeal. — The general rule on this point may be stated to be 


(1) 8cc Jugobundhoo v. Sroo Narahi, 20 
W. R. 188 (1873) ; Buldco Perehad v. Golab 
Khan, 6 N. W. P., H. C. R. 101, 103 (1874) ; 
Gujraj Singh v. Bijai Singh, 6 N. W. P. 
114, 117 (1874); Mohima Chandra v. Atul 
Chandra, 24 C. 640 (1897) [misjoinder of 
causes of action] ; Hecra ball v. Bistoo Lai, 
22 W. B. 288 (1874) ; Mahomed Hosscin v. 
Potnu, 20 W. R. 147 (1873) [R] ; Hur 
Chunder v. Wooma Soondureo, 23 W. R. 170 
(1876) [document rcceivedwithout objection]; 
Haran v. Russick, 20 W. R. 03 (1873) [want 
of stamp] ; Jadu v. Kailath, 37 C. 03 (1909) ; 
Biswanath v, Baidyanath, 12 0. 199, 203 
(1886); Bhagvatsangji v. Pertabsangji, 4 
B. H. C. R. 106, 108 (1867) ; Pran Kisto v, 
Kaleo Bass, 7 W. R. 460 (1867) [defective 
judgments] ; Muthusami v. Nalla Kullantha, 
18 M. 418 (1894) ; Kisto Churn ir^Dwarka- 
nath, 10 W. R. 32 (1868); Govinda v. 


Korunakar, 24 M. 43 (1900) [error of valua- 
tion] ; Hukum-un-nissa y. Muckdoonum, 1 
W. R. 246 (1864) [hearing of appeal before 
sale fixed : pleaders present] ; Narainbhai v. 
Naroshankor, 7 B. H. C. R., A. C. J. 98, 102 
(1867) ; [deposition read instead of oral ex- 
amination : see also Jadu Rai v. Kanizak 
Husain, 8 A. 570, 591 (1886)]; Shoobul 
Chunder v. Koylash Chunder, 14 W. R. 23 
(1870) [erroneous conclusi^of law] ; Shaikh 
ball Mahomed v. Peer Ni^n, 18 W. R. 112 
(1871) [depositions of witnesses not taken 
regularly]. * 

(2) Ram Chowdhury v. Kashee Mohun, 21 
W. R. 67, 69 (1873). 

(3) Ajudhia Pra^ v. Balmukund, 8 A. 
364 (1886). 

(4) Boro Khasia v. Jata Sirdar, 8 B. L. R. 
78, 80 (1871); s. c., 16W. R. 315. 



Pabt Vli. 
Secs. 100-101. 


APPEALS. 


413 


that it must coincide with that of the appeal before the Lower Appellate Court, 
as the latter should be limited to the case made in the Court of first instance. 
Throughout the litigation the same ground of attack and (save as mentioned) 
of defence should be put forward. A plaintiff appellant will not be allowed to 
present his case in an entirely new shape and raising fresh issues to fall 
l)ack upon a new and different title or cause of action from that first 
asserted. (1) 

A case is not to be decided in special appeal upon a cj^uestion which was 
not raised or tried or considered by the lower Courts. Parties must not be 
allowed to come before the High Court in special appeal and raise a question 
or take an objection which, if raised or taken in the first Court or even in the 
Appellate Court, might have been met in those Courts by ado])ting a course 
which cannot be adopted when the case comes before the High Court in 
special appeal, (2) But where there was sufficient reason for the question not 
liaving been raised in the lower Coui*ts the case may be remanded in second 
appeal with a view to have that question determined. (3) An appellant is 
not entitled to raise a question of fraud which was not alleged in the written 
statement and as to which no issue was raised in the original Court. (4) Where 
a specific title has been alleged but not proved and the plaintiff en- 
deavours to succeed in the first Court or second Court of appeal upon a title 
by twelve years’ adverse possession, he must be prepared to show that this 
other title by twelve years’ adverse possession was raised in the Court of first 
instance with sufficient clearness to enable his adversary to understand that he 
<‘laimed tB succeed as well by twelve years’ adverse possession as by the specific 


(l) Maclan r. Malki, 6 A. 428, 430 (1884) ; 
Soorja V. Gunja, ]2 W. R. 80 (1869) ; Heraan- 
gince V. Pitambar, 5 W. R. 197 (1866) 

1 though it is a dififorent thing to vary the 
relief given to a party who has proved his 
title. See in this connection Tacoordeen r. 
Nawab Syed Ali, 1 1, A. 192 (1874)] ; Muthu- 
sami V. Ramkrishna, 12 M. 292 (1889) ; 
Kripa Nath v. Saroda, 1 W. R. 283 (1804) ; 
Sheo Das v. Bhagwan Dutt, 2 R. L. R. App. 
15 (1869) ; Gopal Narhar v. Hanmant, 0 B. 
107, no (1881) [unless under very special 
oircumstanoes] ; Puriag Dutt v, Brojo Koon- 
war, 9 W. R. 503, .505 (1868) ; Toriotput Sing 
V. Gossain SudeifiiV.xDas, 4 C. 46, 50 (1878); 
Brindabun v. Dhnnunjoy, 5 246, 250 

(1879) ; Joytara v. Mobaruck, 8 C. 975, 980 
( 1882) ; Secretary of State v. Niurya, 6 M. 1 63 
(1882); Jamsedji Sorabji v. Lukshmiram 
Rajram, 13 B. 323 (1888). It has, however, 
been held [JudooNath Mullick v. Kalee Kristo 
Tagore, 22 W. R. 73 (1874)],that it is sufficient 
that the plaint should sot out the facts 
necessary to support the plea even though 


the plea itself be not expressly set forth : 
Sree Dassee v. Ranee Lalun Monee, 12 M. I. A. 
470, 475 (1869) ; Mohummud Zahoor 
Rutta Kocr, 11 M. 1. A. 468, 485, 486 (1867) ; 
Indur dumder Radha Kishorc, 19 C. 507, 
512 (1892) ; Ilahi Khan v. Shcr Ali, 26 A. 331, 
334 (1904) ; Tekait Doorga Pershad r. Musst 
Doorga, 13 W. R. 10, 11 (1870). The case of 
Sankana Kalana Virupaksbapa, 7 B. 146, 
150 (1883), was disapproved in Perumal r. 
Kaveri, 16 M. 121, 125 (1892). 

(2) Shib Suhagi v, Nursingh Lall, 22 W. R. 
352, 354 (1874), per CoucIh O.J. ; see also 
Meer Baliadoor v. Sunee Churoo, 6 W. R. 157 
(1866); Bunsee Ijal v. Shaikh Aula«lh, 22 
W. R. 552, 553 (1874); Jugdeep Nai*ain v. 
Deendyal, 20 W. R. 174, 176 (1873). TJiis 
ease went up to the Privy Council, whore the 
decree was varied on other grounds : 3 C. 
198; 8 .c.,4I. A. 247 (1877). 

(3) Bononialec v. Kylash Mojoomdar, 24 
W. R. 72 (1875). 

(4) Prayrag Rai v. Goukaran, 6 G. W. N. 
787, 791 (1902). 
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title alleged.(l) The plaint has been allowed to be amended and i,he case 
remanded for retrial. (2) 

As regards objections by defendants, such as are based oi. pure points of 
law, may be taken in second appeal for the first time provided that they do 
not involve tlie taking of any additional evidence on matters of disputed fact, (3) 
that is questions arising on the findings and not affected by any facts 
outside those findings, (4) and capable of being determined without the con- 
sideration of any evidence other than that on the record. (5) And such a 
point may be taken after remand though not raised in appeal before the 


remand. (6) Such as want of cause 
plaintii to come into Court at all ; (8) 
resjtdieata (11) ; want of registration ; 

(\) 'Krishna Baisack 'Protah Surma, 7 C. 
5fi0, 563 (1881) ; sec also Shivo Kumari Debi 

Govind Tanti, 2 C. 418. 423 (1877). 

(2) Mohummud Zahoor y, Thakoorance, 11 
Af. J. A. 4t{.S 485, 480 (1807); Jomph v. 
Solano, 0 B. L. R. 441, 463 (1872) ; in Krish- 
naji V. Wamanji, 18 B. 144, 140 (1803), 
amendment was refused. 

(3) Gavdappa v. Girimallappa, 19 B. 331, 
336 (1894) j and sen Ramtorak v, Binanath, 7 
B. L. R. 184, 185 ; s. c., 24 W. R. 414 (1871) ; 
Kali Mohan v. Kali Krishna, 1 1 W. R. 183 ; 
a. c., 2 B. L. R. app. 39 (1809) ; Jan Ali v. 
Khondkar, 14 W. ,R. 420, 421 (1870) [no 
ground of appeal allowed when it would have 
to bo dealt with in connection with the evi- 
dence in th(5 cause or appears capable of 
exj)lanation] ; Gajapathi v. Vasiideva, 15 M. 
503, 511 (1892) [it is not possible to lay 
(loAvn any precise rule and it is not always 
easy to say what matters of fact would have 
to be a.se(!rtained for the projier decision of 
each proposition of law] ; Ajodhya Nath 
Chowdhury v. Kesliab Chandra Mukhorjee, 
11 C. W. N. 1127 (1907). 

(4) Nagesh v. Guru Rao, 17 B. 303, 305 
(1892) ; Sharfudin v. Govind, 27 B. 452, 466 
(1902). In Raohawa v, Shivayogapa, 18 B. 
679, 683 (1893), the Court refused to allow 
defendant to set up a new right differing in 
kind and not merely in degree. 

(5) Fakir y. Ananda, 14 C. 586, 590 (1887). 

(6) Darimba v. Nilmonee, 16 W. R. 181 
(1871). 

(7) Lachman v. Bahadur, 2 A. 884, 887, 
888 (1880), Spankio, J., dissent. ; Jan Ali v. 
Khondkar, 14 W. R. 420, 421 (1870), contra ; 
Buksh Ali V. Joyamut, 11 W. R. 248 (1869) ; 
and see Mwkby, J., in Triloehan v. Gugan, 


of action ; (7) the legal status of the 
limitation ; (9) want of jurisdiction ; (10) 
(12) the legality of a translation ; (13) the 

24 W. R. 413 (1875). 

(8) Id. ; Balaram v, Mangta Bas, 11 C. W. 
N. 959 (1907). 

(9) 1(1. ; contra Shivapa v. Dod Nagaya. 11 
11 JJ4, 119 (1880); and in Uaghu Nath r. 
Pareshrain, 9 C. 035, 030 (1882), no objection 
under sect. 501 of the last Coth' was taken. 
As to objt‘'*tion aftc’r remand, see Iv re, Mirza 
Bahadoor. B. L. K., F. B. 429, 132 (1806) : 
Battu r. Kasai, 8 B. 535 (1884). 8('e notes 
to 0. XLI. r. 2. 

(10) Id. ; Bamayya i*. 8u))baray1'i(l(*o, 13 M. 
25, 27 (1887) ; Sayad Nyanitula v. Nana, 13 

. B. 424, 427 ; Velayndam ?>. Ariinaehalam, 13 
M. 213 (1889) ; Nidhi Lai v. Mazhar Hnsain, 

7 A. 230 (1884). In Bhikaji y. Pandu, 19 B. 
43 (1893 ) ; Azzuddin e. Ramanagra, 14 C. 
605, 610 (1887) ; Biru Maliata y. Shyama 
Churn, 22 C. 483 (1895) ; the objection was 
hold not to go to jurisdiction. As to objec- 
tions after remand, see Keshav y. Vinayak, 
23 B. 22, 26 (1897) ; Timulji y. Farvanji, 5 
B. H. C. R., A. C. J. 167 (1868). 

( 11 ) Muhammad Ismail v. Ch utter Singh, 4 
A. 09, 71 (1881) ; some of Strachey, J.’s, 
observations were hold to bo obiter dicta in 
Kanahai Lai v. Suraj Kunwar, 21 A. 446, 447, 
448 (1899) [but not if it cannot be decided 
on the record and fresh issues are necessary] ; 
Ranchod Bozanji, 2(1<B. 86 , 92 (1894) 
[objection 40 pauper suit], 

(12) Oomatool Fatigia v. Ghunnoo,19 W. R. 

23 (1872) ; but see Joy Gopal v. Thakoo- 
monee, 11 W. R. 381 (1869). 

(13) Kuppa Guru Kal v. Borosami, 6 M. 76, 

78 (1882). In Joytara Dasseo v. Roy 
Chundor, 1 W. R. 136 (1864), the objection as 
to the invalidity of the adoption was not 
taken in the grounds of appeal, nor in Roy 
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irrelevancy of evidence, (1) for an erroneous omission to object to the omission 
of iuiclevant testimony does not make it available as a ground of judgment ; an 
obje(;fb>ri appearing on the face of a notice.(2) 

Au oLicction on the ground of mi8iomdet,(3^ Vilvetkl oi patlk OT camS 
of action, must now under sect. 99 show that the merits have been 
affected. 

But a mixed question of law and fact cannot be raised for the first time in 
second appeal. So an objection has been disallowed on a question of title ; (4) 
as also that a suit was barred under sect. 244 of the last Code, the objection 
being one not of pure law but depending upon the facts (5) and as to the com- 
petent . of an agent to 8ue.(6) And defendants will not be allowed to set up 
for the firsptime in second appeal a case which involves an inquiry into facts 
not ascertained in the Court below.(7) A question of jurisdiction, or indeed 
iiny otlier question wliich depends upon a question of fact which has not been 
(leterniined by the lower Court or admitted by both parties, will not be allowed 
to be raised.(8) It hns been'recently held that the construction of a document 
is a (piestion of law ^ liioli Judges in second appeal are not precluded from con- 
sidering by any find! ig of a lower Appellate Court based on such doeument.(9) 

A defendant m . y estop himself from setting up a defence. So a defendant 
lias not been allowed to change the whole nature of his defence at the last moment 
and to set up in appeal a plea which he has directly and fraudulently repudiated 
in tlie Court below.(lO) So a party who waives an objection to the use of 
depositions taken in a former litigation cannot object in appeal that the witnesses 


CJootlur V. JJhunncsliur, 7 C. L. R. 117 (1880) ; 
where the question was as to the execution 
of aliquot portion of decree ; Lachman v. 
Bahadur, 2 A, 884 (1880) ; but see Bombay 
Burmah, etc.; Corp. v. Smith, 17 B. 197, 
221 (1892). 

(1) MiUer v. Madho Das, 23 I. A. 106 
(1896) ; Authors’ Evidence Act, 4th ed. p. 32, 
qufero therefore as to Bapukhantlu v. Baji 
Jivaji, 14 B. 372, 377 (1889). 

(2) Ahsanulla v. Huree, 19 I. A. 191, 195; 
H. e., 20 C. 86 (1892). 

(3) Seo Moidin Kutti v. Krishnan, 10 M. 
322, 329 (f887) ; Dhondiba v. Ramchandra, 
5 B. 554, 5()1 (188J) ; Mania v. Gulzar, 16 A. 
130 (1893); Taiiue«^fj. Ilunsman, 20 W. It. 
240 (1873) ; Majahiri v. Narayana, 3 M. 359, 
363 (1881); Ram J)yal v. Ram Doolal, 11 
W. R. 273 (1869) ; Tiluck v, Muddun, 12 
VV. R. 504 (1869) ; Boy do Nath v. Grish, 3 C. 
26, 29 (1877) ; Ghulam v. Mustakiri, 18 A. 
109, 111 (1895) [objection under sect. 89 
Transfer of Property Act] ; Dodhu v. Mad* 
havrao, 18 B. 110, 113 (1893) ; Dhurura Das 
V. Shama Soondri, 3 M. I. A. 229, 242 


(1843). 

(4) Varanji v. Lallu Akhu, 9 B. 285, 287 
(1885) ; Umrao Bibi v. Mahomed Rojabi, 27 
0. 205, 207 (1890) ; s. c., 4 C. W. N. 76. 

(5) Biru Mahata Shyama Churn, 22 C. 
483 (1893). 

(6) Soorendro Nath Roy v. Rughoobur 
Dyal, 15 W. R. 392 (1871). 

(7) Umbika v. Nadir, 11 W. R. 133, 134 
(1869). 

(8) Lutoefoonnissa v. Poolin, W. R. F. B. 
31, 32, 33 (1862) ; seo also The Court of 
Wards v. Roop Moonjm‘eo, 25 W. R. 260 
(1876); Ramanund v. Urnokalee, 2 W. R. 
257 (1865) ; and see whore there arc findings. 
Nilratan t;. Rani Rutton, 5 C. W. N. 027, 629 
(1901). 

(9) Lala Fateh Chand v. Rani Kishen, 
39 1. A. 247 (1912) ; 34 A. 579 ; 16 C. W. N- 
1033 (P. G.) ; 14 Bom. L. R. 1010. 

(10) Suttyabhama Dasseo v. Krishna Chun- 
dor Chatter jeo, 6 C, 55, 58, 59 (1880) ; see 
Dabee Misser v. Mungur Meah, 2 0. L. R. 
208 (1878) ; Norendra v, Bhupondra, 23 C. 
374, 392 (1896). 
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Bhould have been called and examincd.(l) Parties who allow a suit to be con- 
ducted in the lower Courts as if a certain fact was admitted cannot afterwards 
in special appeal question it and recede from the tacit understanding.(2) And 
if any irregularity has been committed at the instance of an appellant or with 
his consent he has no just ground of complaint in appeal.(3) 

The not taking or pressing an objection in the lower Court may not only 
satisfy the Court that the parties did not intend to take it as they knew there 
was nothing in it ; (4) but may also act, where facts are involved, by way of 
estoppel. For had the objection been taken it might have been met. On the 
same principle an objection for the first time in appeal that the plaint did not 
ask for further relief has been disallowed, for if taken the plaint might have 
been amended and may be amended in appeal. (5) An objection will not be 
allowed which, if taken at the proper time, might have been removed. (6) On 
this principle, if secondary evidence is admitted without objection, the Court 
of Appeal will not entertain an objection that primary evidence should have 
been given.(7) In the case of alleged irregularity it is a safe maxim for a Court 
of Appeal to be governed by, that an objection, which, if taken, might have been 
cured, and which was not taken in the Court below, shall not be taken in the 
Court of Appeal. (8) An appellant will not be allowed to raise in the Court of 
Appeal a point which he did not raise in the Coui’t below, even though there is 
some evidence in support of it, if the nature of that evidence is such that, by 
any possibility, the respondent might have been able to rebut it if the point had 
been raised originally. (9) 

If an appellant in a second appeal was contented, and by his conduct he 
shows that he elects to take his chance of having the decree of the first Court 
confirmed on appeal on the evidence before the Court, he cannot be heard 
afterwards to complain in second appeal that there was a material iiregularity 
in the conduct of the case, on the ground that all his evidence was not before 
the appeal Court which reversed the first decree. It is his business to have 
brought to the notice of the lower Appellate Court that all his witnesses were 
not examined before the first Court, and not having done so, he cannot in 
second appeal, take the objection in order to have the chance of a second trial.(lO) 
Such objection, if not raised in the Court below, and if it appears that 


(1) liakshman v. Amrit, 24 B. 591 (1900) ; 
flee also Wazecr Jemadar v. Noor Ali, 12 W. R. 
:i3 (1809). See Easin r. Abdul, 16 C. W. N. 
10 (1910), where second appeal allowed on 
the ground of waiver. 

(2) Dwaji V. Godadbhai, 2 B. H. C. R. 28 
(1866) ; Mohima Chunder v. Ram Kishore, 16 
B.L. R. 142, 165(1875). 

(3) Maharajah Nitrasur v. Nund I^al Singh, 
H M. I. A. 199, 220 (1860). 

.(4) Soorendro Nath Roy v. Rughoobir 
Dyal, 16 W. R. 392 (1871). 

(5) Limba Krishna v. Rama Pimplu, 13 B 
648, 661 (1888) ; Ohomu Umma, 14 M. 46, 
48 (1890). Similarly in the case of an objec- 


tion that the ease was not one in which a 
declaratory decree should have been made, 
Maganlal v. Govind Lai, 16 697, 701 

(1891). 

(6) Avudh Beharee v. Ram Roy, 18 W. R. 

106 (1872). r 

(7) See Authors’ Evidence Act, 4th od. 
p. 32. 

(8) Dhm’um Das v. Shama Soondri, 3 M. 
T. A. 229,242(1843). 

(9) Ex park Firth, 10 Ch. D. 419, 429 
(1881). 

(10) Gulam Haji Badrudin, 13 B. 336, 

:m (1888). 
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irrelevancy of evidence, (1) for an erroneous omission to object to the omission 
of iuiclevant testimony does not make it available as a ground of judgment ; an 
obje(;fb>ri appearing on the face of a notice.(2) 

Au oLicction on the ground of mi8iomdet,(3^ Vilvetkl oi patlk OT camS 
of action, must now under sect. 99 show that the merits have been 
affected. 

But a mixed question of law and fact cannot be raised for the first time in 
second appeal. So an objection has been disallowed on a question of title ; (4) 
as also that a suit was barred under sect. 244 of the last Code, the objection 
being one not of pure law but depending upon the facts (5) and as to the com- 
petent . of an agent to 8ue.(6) And defendants will not be allowed to set up 
for the firsptime in second appeal a case which involves an inquiry into facts 
not ascertained in the Court below.(7) A question of jurisdiction, or indeed 
iiny otlier question wliich depends upon a question of fact which has not been 
(leterniined by the lower Court or admitted by both parties, will not be allowed 
to be raised.(8) It hns been'recently held that the construction of a document 
is a (piestion of law ^ liioli Judges in second appeal are not precluded from con- 
sidering by any find! ig of a lower Appellate Court based on such doeument.(9) 

A defendant m . y estop himself from setting up a defence. So a defendant 
lias not been allowed to change the whole nature of his defence at the last moment 
and to set up in appeal a plea which he has directly and fraudulently repudiated 
in tlie Court below.(lO) So a party who waives an objection to the use of 
depositions taken in a former litigation cannot object in appeal that the witnesses 


CJootlur V. JJhunncsliur, 7 C. L. R. 117 (1880) ; 
where the question was as to the execution 
of aliquot portion of decree ; Lachman v. 
Bahadur, 2 A, 884 (1880) ; but see Bombay 
Burmah, etc.; Corp. v. Smith, 17 B. 197, 
221 (1892). 

(1) MiUer v. Madho Das, 23 I. A. 106 
(1896) ; Authors’ Evidence Act, 4th ed. p. 32, 
qufero therefore as to Bapukhantlu v. Baji 
Jivaji, 14 B. 372, 377 (1889). 

(2) Ahsanulla v. Huree, 19 I. A. 191, 195; 
H. e., 20 C. 86 (1892). 

(3) Seo Moidin Kutti v. Krishnan, 10 M. 
322, 329 (f887) ; Dhondiba v. Ramchandra, 
5 B. 554, 5()1 (188J) ; Mania v. Gulzar, 16 A. 
130 (1893); Taiiue«^fj. Ilunsman, 20 W. It. 
240 (1873) ; Majahiri v. Narayana, 3 M. 359, 
363 (1881); Ram J)yal v. Ram Doolal, 11 
W. R. 273 (1869) ; Tiluck v, Muddun, 12 
VV. R. 504 (1869) ; Boy do Nath v. Grish, 3 C. 
26, 29 (1877) ; Ghulam v. Mustakiri, 18 A. 
109, 111 (1895) [objection under sect. 89 
Transfer of Property Act] ; Dodhu v. Mad* 
havrao, 18 B. 110, 113 (1893) ; Dhurura Das 
V. Shama Soondri, 3 M. I. A. 229, 242 


(1843). 

(4) Varanji v. Lallu Akhu, 9 B. 285, 287 
(1885) ; Umrao Bibi v. Mahomed Rojabi, 27 
0. 205, 207 (1890) ; s. c., 4 C. W. N. 76. 

(5) Biru Mahata Shyama Churn, 22 C. 
483 (1893). 

(6) Soorendro Nath Roy v. Rughoobur 
Dyal, 15 W. R. 392 (1871). 

(7) Umbika v. Nadir, 11 W. R. 133, 134 
(1869). 

(8) Lutoefoonnissa v. Poolin, W. R. F. B. 
31, 32, 33 (1862) ; seo also The Court of 
Wards v. Roop Moonjm‘eo, 25 W. R. 260 
(1876); Ramanund v. Urnokalee, 2 W. R. 
257 (1865) ; and see whore there arc findings. 
Nilratan t;. Rani Rutton, 5 C. W. N. 027, 629 
(1901). 

(9) Lala Fateh Chand v. Rani Kishen, 
39 1. A. 247 (1912) ; 34 A. 579 ; 16 C. W. N- 
1033 (P. G.) ; 14 Bom. L. R. 1010. 

(10) Suttyabhama Dasseo v. Krishna Chun- 
dor Chatter jeo, 6 C, 55, 58, 59 (1880) ; see 
Dabee Misser v. Mungur Meah, 2 0. L. R. 
208 (1878) ; Norendra v, Bhupondra, 23 C. 
374, 392 (1896). 
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If the suit is actually tried by a Small Cause Court, then no appeal is allowed. 
There are, however, many suits which would be triable by a Small Cause Court 
if one existed with local and pecuniary jurisdiction, but which are in fact tried 
as original suits by a District Munsif Court because there is no Small 
Cause Court competent to try them. In these suits a first appeal is 
allowed by the Code. But a second appeal is disallowed by this section as it 
is considered that such cases as come within it are not sufficiently important 
to be entitled to a second appeal. (1) 

“No second appeal.” — ^The section refers to second appeals, that is appeals 
from appellate decrees and not to appeals from orders, (2) and does not interfere 
\^itli a right of appeal from order where elsewhere given. This section, which 
bars a second appeal in cases of the nature stated, aj:)plies equally to orders passed 
in execution as to tlic original decree itself.(3) For the purpose of determining 
whether a second appeal lies in execution in a suit of a Small Cause nature, the 
test is not the amount claimed in the execution proceedings, but the amount, of 
the subject-matter of the suit.(4) 

“ Of the nature cognizable.” — ^The nature of a suii. must be ascertained 
by (ionsidering all the allegations in the plaint and the prayer. In detei mining 
whether or not a second appeal is barred, the Court ought to regard the suit not 
as it ought to have been framed but as it is in fact framed and brought, 
unless the plaintiff has, with the object of evading the jurisdiction of a 
Court of Small Causes and bringing the suit in the ordinary Courts,^ added a 
claim for a relief to which he knows he is not in law entitled.(5) The Court 
must look to the nature of the suit as brought by the plaintiff, and not to the 
nature of the defence, to determine whether or not the Court of Small Causes 
has jurisdiction. It is not in the power of a defendant to oust the Court of a 
jurisdiction that it otherwise has, by the mere raising of a plea of title. The 
hona juices of the plea can not affect the question, for such- a plea, whether 
made bond fide or not, would have to be inquired into. Where such a plea is 
raised the Court of Small (Causes has the power to inquire into it and 


(1) Soe tSoundaram Ayyar r. Sennia Naic- 
kan, 23 M. 603 (1900). 

(2) Aghandh Mahto v. Aliullah, 11 C. W. 
N. 802, 865 (1907); Collector of Bijnor v. 
Jafar Ali Khan, 3 A. 18 (1880) [order of 
remand] ; Mahadev Narsingh v. Ragho 
Koshau, 7 B. 292 (1883) [dist. Mathuranath 
(Jhose V. Nabin Chandra Kundu, 24 C. 724 
(1897), which was followed in Jhanday Lai v. 
Sarman Lai, 21 A. 291 (1899), in which it 
was held that no apiwal lay from an order of 
remand when such order was itself made in 
an appeal under sect. 688 of the last Code 
from an order under sect. 486 of that Code] ; 
Gulam Husen v. Sayad Musa, 8 B. 760 (1884 ) ; 
Chunna Tambi v. Chinnanna, 1 9 M. 391, 339 
(1896). 


(3) Sri Bullov V. Baburam, 11 0. 109 
(188,6) ; Lala Kandha Pershad v. Lala Behary 
Lai, 26 C. 872 (1898) ; Shyaiiia Cliaran Mittcr 
V. Dibondra Nath Mukorjee, 27 C. 484, 487 
(1900) ; Aithala?;. Sabhanna, 12 M. 1 10 (1888) 
[see at p. 1 1 7 as to execution against immove- 
able property] ; Harakh ^ Ram Sarup, 12 A. 
579 (1890) ; Din Doyal v. Patrakhan, 18 A. 
481 (1896) ; Peary Lai Singh v. Radha Nath 
Singh, 11 C. W. N. ^1 (1907) ; Narayan v. 
Nagindas, 30 B. 113 (1905). 

(4) Mavula Ammal v. Mavula Thambi, 17 
M. L. J. 376 (1900) ; Sri Bullov Bhattacharji 
V. Baburam Chattopadhya, 11 C. 169 (1886). 

(6) Harish Chandra v. Narayana, 24 M. 608, 
610, 611 (1901); see also Mullapudi v. Von- 
katanarasimha, 19 M. 329 (1896). 
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(lotcrniine it for the, purpose of the suit which it has jurisdiction to try.(l) By 
luerely asking, in the alternative, for an account of the profits, the plainti-R 
can not convert a suit cognizable by a Court of Small Causes into one of a 
difi’eront nature. Where a definite sum only is to be ascertained, viz. the 
amount of profits received by the defendant during the years in question, from 
wldch by a simple calculatioji wliat tlie plaintiiT’s share in those juofits 
amounts to can ho ascertained, there is no account within the meaning of 
Art. 31 , sect. II. of the Small Cause Court Act to he taken and no second appeal 
lies. (2) Where all the relief which the plaintiff claimed in his plaint 
could be obtained in his suit without asking for a declaration, the addition of 
i,h(^ prayer for a declaration was field not to prevent tlic suit being of the nature 
cognizable in Courts of Small Cause8.(3) The value of the subject-matter 
of the suit must be determined by refiTemu' to the value put by the 
plaintiff Ujion it in the jilaiiit, not only for fiscal ])nr])()ses, hut also for 
puiposes of jurisdiction. (4) 4iie terms of the section do not refer to the 
amount in disjiute at the time the a])peal is preferred, but 1o the amount or 
value of the subjec't-nuitler of tlie original suit.(r)) The provisions of sect. 
144 Bengal Tenancy Act do not over-ride tlie provisions of this section. The 
former section (h'termines tin* remte, but it has no hearing upon the question 
of the nature of the suit.(()) Bliei-e a plaint is ])resented in a Court having 
both ordinary and Small (^lusc jurisdiction, the suit is still cognizable by a 
Small Cause Court. (7) Wliere it was urged that though actually a “ Small 
(hiusc” the suit having been instituted and dealt witli in the ordinary Court, 
■Jial: eircifiiistance involved the c.ousequonee that a second appeal would lie, 
it was ruh*(l that this was not so that the nature of the cause was not variable 
in any way according to fhe Court in wliich it was brought, and that 
a Small (!ause was such wherever instituted. Tlie w^oids “ suit of the nature 
cognizable, etc.,” arc equally applicable whether the suit is brought in a 
Small Cause or any other 'Court.(8) When a Subordinate dudge invested 
with Small Cause Court Jurisdiction tries a Small Cause suit under his 
ordinary jurisdiction, the charactei of the suit is not altered by the mode in 


(1 ) BapiJji V. Kuvarji, 15 B. 400, 405 
( 1 800) ; see also Rivett Cariiac v. Cloculdas, 

20 B. 15, 45 (1805) ; Mohesh v. Sheik Piru, 
2 C. 470 F. B. (1877) ; see also Monappa i\ 
McCarthy, 3 M. 192,-109, 200 F. B. (1881) ; 
Kali Krishna r. Tzzataiinissa, 24 C. 657, 
500, .501 (1807); Souiidaram v. Sennia, 23 
M. 647, 557 F. B. (J OOO); Narayanr. Balaji 

21 B. 248 (1805). 

(2) Narayau v. Balaji, 21 B. 248, 250 
(1895) ; see also Vasudev v. Dainodar, 0 Bom. 
L. B. 370, 373 (1904). 

(3) Ramachendraiyar v, NooruUa, 30 M. 
101, 103 (1900). 

(4) Hansraj v. Ratiii, 27 A. 200, 202 (1904). 

(5) Sri Bullov v. Bahuram, 11 C. 169, 
1 72 (1885) ; see also Mavula Ammal v. Mavula 


Maracoir, 30 M. 212, 213 (1900); Kali v. 
Fazlar, 15 C. W. N. 454 (1910). 

(0) Rango r. Holloway, 20 (\ 842, 844 
(1899); s. c., 4 a W. N. 95. 

(7) Venayak v. Krishnarao, 25 B. 025, 029 
(11K)J). 

(8) Kalian Bayal v. Kalian Nar(‘r, 9 B. 259, 
265 (1884) ; Lala Kandha Pershad v. Behary 
Lai, 25 C. 872 (1898), Upon the question 
whether a second appeal lies in a matter of 
juri.Bdiction : [Dyebukce Nundan v. Mudhoo 
Mutty, 1 C. 123 (1875) ; diss. from Mohadco 
V. Budhoo Ram, 20 A. 358 (1904)] ; the law 
has been altered since the passing of that 
decision : Suresh Chandra Moitra v. Kristo 
Kungini Basi, 21 C. 249, 251 (1893). 
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which the Subordinate Judge exercises his juriBdiction.(l) Moroovci’, a suit 
does not cease to be a suit cognizable by a Small Cause Court by reason of the 
defendant, liaving by way of set off made a counter claim for Ks. 120, when 
the pecuniary limit of the jurisdiction of the Court invested with the juris- 
diction of a Court of Small Causes was Ks. 50.(2) If a suit is cognizable by a 
Court of Small Causes, then, notwithstanding the fact that the plaint was returned 
by the Small Cause Court to be filed in the Civil Court, on the ground 
that the suit involved a question of title, this section applies if the value 
of the subject-matter of the suit is below Ks. 500. Sect. 23 of the Pro- 
vincial Small (jause Court Act is only an enabling section, and enables 
the Court, at any stage of the proceedings, to return the plaint in order that 
it may be presented to any Court which could determine tlui title, but that 
section does not say that such suits shall not Ixi cognizabh'. by the Small 
Cause Court. (3) Even if such a suit is instituted in the ordinary Court 
the section will apply ; because its applicability depends on the nature of the 
suit and not on the Court in which it is instituted, and it will apply even to a 
case in which tlie ( 'ourt which entertained the suit had no jurisdiction to take 
cognizance of it.(4) 

The words “ of a nature cognizable ” seem to have reference 1o the subject- 
matter of the suit as distinguislied from the amount of the claim. (5) In determin- 
ing whethci* a second appeal lies under this section, the nature of the suit as 
it was originally framed is to be considered, and not any form it may siibsequentl}' 
assume. (6) 

Each case must be decided on its own faci.s with reference to' the pro- 
visions of the Act applicable, but for the purposes of reference it may be 
stated that the following suits have been held to be cognizable : suit for 
money had and received to plaintiff’s use ; (7) suit by widow for personal 
property taken from her husband in his lifetime ; (8) suit for recovery of 
certain books and money collected ; (9) claim on bond spccifilty registered ; (10) 
claim for contribution in respect of debt created by virtue of the payment 


(1) Shankarbhai v. Somabhai, 25 B. 417 
(1900); Balchand v. Baloram, 5 Bom. L. R. 
398, 403 (1903); Indra Chandra Mukorjeo v, 
Srish Chandra Banorjee, 40 C. 537 (1913). 

(2) Balchand r. Baloram, 5 Bom. B. R. 
398, 403 (1903). 

(3) Kali Krishna Tagore v. Izzatannissa, 
24 C. 567, 560 (1897); see also Muttu 
Karappan v. Sellan, 15 M. 98 (1891) ; Sada 
Sankar v. Brij Mohun, 20 A. 480 (1896); 
Venayak v. Krishnarao, 25 B. 626, 628, 629 
(1901) ; Soundaram v, Sennia, 23 M. 647, 
667 (1900) ; see also Rash Behari v. Sridhar, 
6 0. W. N. 687, 688 (1902). 

(4) Mohadeo v. Budhai Ram, 26 A. 368, 
360 (1904) ; see also Ma ICandhar v. Lala 
Lai Behary, 26 C. 872, 873 (1898). 

(6) Soundaram Ayyar v. Sennia Naickan, 


23 M. .547, 550, Sir Arnold White, C.J., 
in which case the section is fully considered. 
Gouri Dutt Amar Chand, ]6 il L. ,T. 49 
(1911). 

(6) Lakshmandas v. Anna R. Lane, 32 
B. 350 (1!K)4); Chcrryoiu v. Nhora Poyilil, 
22 M. L. J. 47(1911). 

(7) Muhamdi Begnm v. Abbas Ali, 3 A. 

r.31 (i883). ' 

(8) Kapaloe v. Keshoram Koreh, 11 W. R. 
93, 94 (1869). 

(9) Hans Raj v. Ratni, 27 A. 200, 203 
(1904) [held suit was not one for rescission 
of contract as argued]. 

(10) Sri Bulluv v. Baburam, 11 C. 169, 171 
(1886) ; diat. Nilcomal Bannerjee v. Mad- 
husudan, 6 B. L. R. 177, 180 (1870). 
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itself ; (1) suit for contribution where lands assessment of wliicli bad been paid 
were in exclusive enjoyment of defendant ; (2) suit by co-sharer to recover 
share of Khoti profits realized by another co-sharer, (3) complaint of the act of 
a judicial officer ; (4) suit for definite sum as income of land although defendant 
raised the question of title ; (5) a suit for rent ; (6) suit by tenant for recovery 
of excess-payment taken by landlord in respect of rent ; (7) suit for mesne 
profits ; (8) suit for restoration of moveable property either to plaintiff or 
some, one as agent for him ; (9) suit to recover from decree-holder money paid 
for property bought in execution on ground that debtor had no saleable 
interest ; (10) suit for damages for cutting and carrying away of grass ; (11) 
suit for money due on adjustment of accounts of profits of land ; (12) suit for 
money due on contract, though it may be necessary to go into account to sec 
whether amoimt claimed is due ; (13) a suit for arrears of Kathihadi and 
Karna^ns emoluments, not being a charge on immoveable property ; (14) original 
suit for money on bond decided on solenama whereby land was given in lieu 
of money ; (15) cases falling within the provisions of sect. 69 of the Contract 

Act.(16) -t ■ 1 

Th(i following have been held not cognizable, - Bui t for contribution by 

sharer in joint property ; (17) suit for damages for illegal or inqiroper distress 
or attachment ; (18) oi otherwise sounding in damages ; (19) suit for money on 


(J) Mavula Amuial v. Mavula Marauoii, 

M. 212 tllKlO)- 

(2) Srociiivasa v, 8ivakolundu, 12 M. 349, 
351 (1889). 

(3) Vaauclov v. Baiuodar, 0 Bom. ]>. K. 
370 (1904). 

(4) Moti Lai Gliose v. Secretary of State, 9 
C. W. N. 495 (1906) ; a doubt was expressed, 
t he case being decided on the merits. 

(5) Venayak o. Krishnarao, 25 B. 625, 628 
(1901). 

(6) Soundaram Ayyar v. Sennia Naickan, 
23 M. 547, 564 (1900). 

(7) Rango Roy v. Holloway, 26 C. 842, 844 
(3898). 

(8) Kunjo Bchary Singh v. Madhub Chan- 
dra Gliose, 23 C. sk, 894 F. B. (1896) : see 
also Sishagiri v. Marakathammal, 22 M. 196 
(1898) ; Annamalai v. Subramanyan, 16 M. 
298 (1892) ; Subba Rao v. Sataramayya, 24 
M. 118 (1900) [such a suit is not for account 
but for damages] ; contra Antone v, Mohadev, 
25 B. 86, 88, 89 (1900) ; and see Vasudev v, 
Bamadar, G Bom. L. R. 370 (1904). 

(9) Kalian Bayal r. Kalian Narer, 9 B, 269, 
266 (1884). 

(10) Makund Ram r. Badh Kishen, 20 A. 80 
(1897). 

(11) Krishna Prosad v. Maizuddin, 17 C.707 , 


710 (1890); SCO also Annamalai v. Subra- 
maiiayan, 16 M. 298 (1892). 

(12) Asman Sing v. Burga Roy, 0,G‘ 284, 
288, 289 (1880) ; sec also Sunkar Lai v. Ram 
Kalu, 18 W. R. 104. 

(13) l^bukeo v. Madhoo Muttoc, 24 W. R. 
478 (1876), it being licld that the contention 
that a Small Cause Court cannot take cog- 
nizance of any case in which an account is to 
be taken is untenable ; Asman Singh v. Burga 
Roy, 6 C. 284, 289 (1880). 

(14) MuUapudi Balkrishnayya v. Vonkata- 
nara Sinba, 19 M. 329 (1896). 

(16) Talun Bibi v. Tenu Bibi, 15 W. R. 65, 
66 (1871). 

( 16) Krishno Kamini v. Gopi Mohun Ghos(^, 
15 C. 662 (1888). 

(17) Srinivasa v, Siva Kolundu, 12 M. 349, 
351 (1889); Mavula Ammal v. Mavula 
Moracoir, 30 M, 212 (1900). 

(18) Bewau Roy v. Sundar Tewary, 24 C. 
163, 165 (1896) [where the suit is brought to 
recover damages for the tort and not for 
money paid in excess under pressure] ; Karup- 
panan v. Rama Sami, 21 M. 239 (1897) ; see 
also Panun Sanyasi v. Zamindar of Jayapur, 
25 M. 540, 642 (1901). 

(19) Kalian Singh v. Chuni Lai, 6 A. 10, 12 

(1883). 
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bond where |)r()])erty pledged under bond is liable for amount of decree ; (1) 
iiiit to enforce debt secured upon immoveable property ; (2) a suit for m<ilikan<t 
allowance ; (3) suits which directly involve questions of title to immoveable pro- 
perty ; (4) suit on bond hypothecating certain crops ; (5) suit against sons 
L)f Hindu debtor on bond execut(‘d by father ; (6) a suit in respect of the with- 
liolding of a rent receipt, and for recovery of money alleged to have been paid 
bo ijamdar on account of arrears of rent ; (7) or for arrears of Choivkidari tax 
payal)le by the putnidar under the putni hahuJtat ; (8) suit for dj'ainage chai'ges 
inder sect. d2 (h) of the Bengal Drainage Act (VI. of 1880, B. C.) ; (9) or for com- 
pensation for illegal distress or attachment not being for the recovery of specific 
property. (10) 

108 . In any second appeal, the High Court nmy, ij the 

Power of Hi(h Court 

to determine issues of ISSUC oj Joct ncCCSSary foT tllC d'iSpOSal oj tJlC 

appeal but not determined by the lower appel- 
late Court. 


Determination of question of fact.- -Tins st^ction is new. Notwith- 
standing the opinion to the contrary of Petheram, O.J.,(ll) which the section 
in effect embodies, it has hitherto been tlie practice of the division Benches of 
bhe High Courts in second appeals not to determine in any case issues of fact. 
I'his practice, however, in many instances has hnl to unnecessary expense and delay. 
Some small question of fact may have been left undetermined, and though its 
solution may be obvious, the (h)urt has deemed itself piecluded from dealing 
with the matter and bound t-o order a remand. The present provision, which 
is entirely new, is therefore a very useful one. The power to determine fact 
is, however, a discretionary one which the ('Ourt will exercise according as it 
thinks ])ropei.(12) 


(J) IVipoora Sundareo v. KoylaRh, 15 
W. R. 265(1871). 

(2) Atmaram v. Sadashiv, 2 B. H. C. R. J , 
3 (1864). 

(3) Mahomod v. Abdool, 1 A. H. (t R. 205 
(1869) ; SCO also Churaman v. Balli, 9 A. 591, 
601 (1887). 

(4) Churaman v. Balli, sujrra. 

(5) Kalka Prosad v. Chandan Singh, 10 A. 
20 (1887). 

(6) Narasinga v, Sabba, 12 M. 139, 141 
F. B. (1887) ; but see aa to this caso Penasami 
V. Sutharama, 27 M. 243 (1903) ; s. c., 14 M. 
L, J. 84. 

(7) Brojo V. Shumbhoo, 18 W. R. 25 (1872); 
Shoylendra r. Patoo Das, 23 W. R. 304, 305 
(1875). 

(8) Assanuha v, Tirthabashini, 22 C. 680, 


684 (1895) ; see also as regards Dak-CVss, 
Watson V. yree Kriato, 21 C. 132 (1893). 

(9) Basanta Kumar v. Ram Chandra, 
17 C. W. N. 499 (1903). 

(10) Panun Sanyasi v, Zamiiidar of Jaya- 
pur, 25 M. 540, 542 (1901). 

(11) Seo Balkishen v. Jasoda Kuar, 7 A. 
765 (1885) ; affirmed in Deo Kishen v. Bansi, 
8 A. 172 (1885) ; Straighti'and Brodhurst, JJ., 
dissent, but overruled by the F. B. in Grid- 
hari Lall v, Crawford, 9 A. 147 (1886). Where 
a wrong issue has boon framed but there is a 
finding on the point raised by a correct issue 
the Court has refused to remand : Vishnu 
Ramchandia v. Ganesh Appaji, 21 B. 325 
(1895). 

(12) Narain Dey v. Durga Dei, 35 A. 138 
(1913). 
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Appeals from Oroers. 

104. (/) All appeal shall lie from the following orders, 
Orders from which save as otherwise exfressly jyrov'M in the 
appeal lies. qJ ly dfiy IdU) for the time 

heing in force from no other orders : — 

(а) an order superseding an arbitration where the award has 

not been completed within the feriod allowed by the 
Court ; 

(б) an order on an award stated in the form of a speemJ case ; 

(c) an order modifying or correcting an award ; 

(d) an order filvng or refusing to file an agreement to refer to 

arbitration ; 

(e.) an order staying or refusing to stay a suit where there is 
an agreement to refer to arbitration ; 

(/) an order filing or refusing to file an award in an arbitra- 
tion without the intervention of the Court ; 

(g^) an order under section ; 

(h) an order under any of the provisions of this Code imposing 

a fine or directing the arrest or detention in the civil 
prison of any person except where such arrest or 
» detention is in execution of a decree ; 

(i) any order made under rules from which an appeal is 

expressly allowed by rules, 

(..^) No appeal shall lie from any order passed in appeal under 
this section. 


Appeal from orders. — As regards these the Special Coiuinittec said: 
A comparison of <*Jause 104 of the Bill with sect. 588 of the existing Code (1) 


(I) As rcgarcia that Code claust? G referred 
to orders paHsed by the Appellalt; Court ; 
Wahid-ullali Kaiihaya Lai, 2.5 A. 174 
(1902); foil, in Dalip Singh v. Kuudaii 
Singh, 30 A. 68 (1913) ; Chinnasami Pillai v. 
Karuppa Udayan, 21 M. 234 (1890); Goor 
Bux Sahoo r. Bir j Lai Benka, 3 C. W. N. 
243 ; 20 C. 276 ; Haghunath Charan Singh v. 
Shama Koeri, 31 C. 344 (1903) [but not 
where Appollato Court returns momorandum 
of appeal : diss. from Kunliikutti v. Achotti, 
14 M. 402 (1891)], and no second appeal lies, 
Chinnasami v. Karuppa, svpra ; but see 
Joynath Roy v. Lall Bahadur Singh, 8 C. 
120 (1881); as to power of Court to which 
suit is transferred to return plaint, see 
Pachaoiii Awasthi v. llahi Baksh, 4 A. 478 


(1882). See now U. XLllI. r. 1 («). Orders 
returning plaints for ainendiiumt have been 
omitted. Orders refusing amendment were 
not appealable, Sarsuti v. Kunj Behari, 5 A. 
346 at p. 350 (1883) ; Watson and Co. v. 
Nidhoo Digwar, 10 W. R. 87 (1808). No 
second lay from order remanding case : 
Mathura Nath Ghoso v. Nobin Chandra 
Kundu, 24 G. 774 (1897) ; Jhanday Lai v. 
Sarman Lai, 21 A. 291 (1899) ; Venkatapathi 
V. Tirumalai, 24 M. 447 (1901) ; Timanna v. 
Mahabala, 19 M. 107 (1895), but there was 
a second appeal where the order did 
not come within this section, but sect. 
244 (now 47); Ooyamasi Dassi v. Sarat 
Chundor Mojumdar, 25 C. 17.5 (1897). As 
to clause 18 of former section, sec Mohdi 


[s. 588, 
second 
para.j 
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^ 24 . 'nvE ^ 

xxv^vxv.Awc. tUat the light of ttvpeu/ 6*0111 orcIei*B Imd 

rhmxr (/>) [non' (/)i wiucb ollows sfl appeal frofli Biif oidei made under Rules 
lvo\i\ yfhiGh. an appeal is expiessly allowed by Rules. We have gone carefully 
into the question of the cases in which an appeal should be allowed from these 
ordens and our conclusion is expressed in the Eules tliemselves/’ 
See O. XLIL r. 1. 


i\.H appeared iVoiii the wording of the first clause in the last Code an ap])eal 
was given only in respect of orders ''under this Code." Thus it has been lield 
that an order under sect . 5 of the Court Fees Act was not within this section ;(1) 
and tliat no appeal lay against an order directing a penalty to be enforced under 
tlie fcitatnp Act. (2) Chapter XLIII. of the last Code was not extended to suits 
and j)roceedings umhn* the Agra Tenancy Act.(3) 

[t has been held that on an appeal from an order of an Ai)})(‘llat<‘ Court, 
the. High Court was bound to accept as in a second appeal from a deci eo the 
findings of fact airived at by the Lower Appellate Court. (4) The orders passed 
in appeal being final, no second appeal lies.(5) The right of apjieal from 
iiderlociitoi y orders was lield to cease with the disposal of the suit. (6) 

It has been held that sub-section I (c) of this section does not confer an 
unrestricted right of apjieal, for when an order has been made by wliich an award 
has been modified tlie validity of the whole award (ainnot be called in question 
in an appeal against that order.(7) And it has been pointed out that in cases 
under 0. XXf. r. 89 (.sect . 310a of last Code) only a first appeal is now permitted, 


Ifrtsaiii r. Siighra Uogain, 25 A. 206 (1902) ; 
Ilalabai r. ((ane«Ii, 4 Bora. L. R. 980 (1902 ) ; 
s. t',, 27 B. 162; and as to clause 24, .see 
Khagcndra Narain Singh r. Sashadhar ,Iha, 
31 495 (1904) ; s. c., 8 (;. W. N. (M)8. As 

ri'garfls clause 28 of former Code, sec 
Chiimatambi r. Cliiniianna, 19 Al. 391 
(1896) [right, of appeal is not controlled by 
s(M t. 586, now 342, eases there cited di.st. in 
Aitliola V. Subbaima, 12 Af. 116 (1888)]; 
Agaiitlh Mahto r. Aliullali, 11 C, W. N. 
862 (1907) ; Madhu Sudan Sen r. Kamini 
Kanta Sen, 32 C. 1023 (1905) ; as to enter- 
ing into merits on tlie ajipc'al from order 
of remand, see notes to (). XLI. r. 23, and 
Lokhi ATabto r. Aglioree Ajail, 5 C. 144 
(1879); Noimollali Pramaniek r. (Irish 
Narain Aloonsliee, 8 C. 674 (1882). No 
appi'al under ijidters Patent against orde.r 
passed under thi.s clause ; Vengaiiayyan r. 
Ramasami Ayyaii, 19 AT. 4^2 (1896), As 
to apjieals from Court of Ki'v'ctiui; to District 
Judge : Partap Singh v. Narain Das, 16 A. 
375 (1894) ; and adjudication by Collector 
iu proceedings under Act VI 11. of 1865: 
Vecraswamy r. Alauager Pittapur listate, 
26 Al 51 8 ( 1 902), and clause 29. Soe Sonaka 


(/liowdhraiii Bhoobunjoy Shaha, 5 311 

(1879); Navivalioo v. Narotamdas, 7 B. 5 
(1882) [contempt orders]; as to this, si'c 
next section. 

(1) Balkaran Rai v. Cobiiid Natl) Tewari, 
12 A. 129, 156, 167 (1890). 

(2) Sonaka Oliowdhrain v. Bhoobunjoy 
Shaha, 5 0. 311 (1879). 

(3) Vilayat Husen Mahondra Chandra 
Nundy, 28 A. 88 (1905). 

(4) Tika Ram r. Shama Charan, 20 A. 42 
(1807); and see Veiiganayyan v. Ramasami 
Ayyan, 19 A4. 422 (189t)). 

(5) See Bhagbut Lall v. Narku Roy, 21 
789 (1894); Nana Kumar Roy v. (lolam 
Chunder Doy, 18 C. 422 (1891) ; Gopi Koori 
e. Gopi l.al, 21 (r. 799 (1894); Aubhoya 
Dassi V. Pudmo Loehun Afondul, 22 C. 802 
(1895); “final” here refers to finality so 
far a.s further appeal is allowed : Aziin-ud-din 
r, Baldeo, 3 A. 554 (1881). 

(6) Madhu Sudan -Sen v. Kamini Kanta 
Sen, 32 C. 1023, 1029 (1905); Janaki v, 
Promotha, 15 C. W. N. 830 (1911). But see 
Lakshmi v. Mam I>©vi, 37 M. 29 (1914). 

(7) Rajbuns Sahai v. Soorjoe I^al, 17 
C. W. N. 617 (1911). 
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for the order is made appealable under 0. XLlIl. r. 1, cl (j) and consequently 
II second appeal is barred under sub-section 2 of this section ; but that an order 
under sect. 174 of the Bengal Tenancy Act is not appealable under 0. XLllI,, 
and therefore this sub-section does not bar a second appeal from such an order. (1) 

It has also been held that this section only relates to an appeal from an 
order which is not a decree, and that the exception in cl. (h) of sub-section 2 
has been made because provision is made elsewhere for an appeal from an order 
of arrest or detention in execution of a decree, such an order being made under 
sect. 47 and being appealable under sect. 90.(2) 

In a recent case it was held that appeals only lie from decrees under sect. 2 
or orders under this section, and that an order extending time*, under sect. 148 
comes under neither heading and is tlierefore not appealable. (3) 

Whether section affects Letters Patent— The Governor-General in 
Council may pass laws which shall have the effect of amending or altering the 
provisions of tlie Letters Patent.(4) Tlic question in each case is, has this 
been done ? Tliis is a matter of construction of the Letters Patent and the 
particular section of the Code which is alleged to have nioditied them. 
sect. 117 tlie provisions of tlic Code, except as otherwise specially provided, 
apply to the High Courts. In the first place as regiads appeals under the Lettere 
Patent the order appealed against must he a “ judginent, ’ that is an order 
deciding finally anv question at issue in the case or the rights of any of the 
jiarties to the suit. If it is not a “judgment” it is not appealabk.(6) 
Nextly. assuming that it is a judgment, it may be in respect of a matter not 
dealt wltl’i by the Code. So an order for attachment for contempt is not an 
oilier in exercise of civil jurisdiction, and therefore, does not come within sect. 
591 (now 105) of the Code.(6) If, however, an order is passed in civil juris- 
diction which is a “ judgment ” under the Letters Patent, the question then 
arises as to how far, if at all, the Letters Patent are controlled by the Coae. As 
regards this Chapter in the last Code the earlier decisions of the Madras High 
Court and the decisions of the Allahabad High Court held that sect. 588 of that 
Code, which this section replaces, modified the Letters Patent, and that the 
right of appeal given by them was subject to the limitations on appeal prescribed 
by the Code.(7) It was, however, subsequently held and probably now is, so 


(1) ABimuddi v. Sundari, 38 C. 339 (1911) ; 
llaglmbar v. Jadunundaii, 19 C. W. N. 736 
Q9U) ; Narbat v. Baldeo, 33 A. 479 (1911). 

(2} Ardesliirji Framji v. Kalyan Das, 32 
A. 3 (1909). 

(3) Suranjan Singh v. Ram Bahai lisl, 
35 A. 683 (1913). 

(4) Vasudova Upadyaya p. Visvaraja 
'riiirthasami, 20 M. 407, 415 (1897) ; Achaya 
V. Ratnavelu, 9 M. 263 (1886). 

(6) Aubhoy Churn v, Shamont Lochun, 16 
( I. 788 (1889) [Review of Judgment] ; Lutf Ali 
V. Asgur Reza, 27 C. 466 (1890) [order grant- 
ing oertifioate to appeal to Privy Council] ; 


Kishon Per shad v. Tiiukdhari T^U. 18 C. 
182 (1890) [order refusing to extend time to 
furnish security]. See notes to sect. 2, ante. 

(6) Navivalioo v. Narotamdas, 7 B. 6 
(1882). See Mohendra Lall v. Anundo 
Coomar, 26 C. 236 (1897). 

(7) In Me Rajagopal, 9 ML 447 (1886) [order 
under sect. 692 refusing leave to appeal as 
pauper] ; Sankaraii v. Raman Kutti, 20 M. 
152 (1896) [passing final decree instead of 
order of remand]; Vasudova Upadyaya v. 
Visvaraja Thirtbasami, 20 M. 407 (1897) 
[order passed on appeal from order of 
remand] ; Banno Bibi v. Mehdi Husain, 1 1 A. 
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far as the Calcutta aud Madi*as Higli Courts arc concerned, that llie interpreta- 
tion to be placed on the decision of the Privy Council (1) is that this section 
does not touch the right of appeal given by the Letters Patent. (ii) These decisions 
consider that of the Privy Council to be of general application, and pioceed 
upon the construction that the sclieine of the Code as to app(‘als is that tiny 
lie from one Court to another, and that therefmc this section has no application 
to a case where the appeal is from one Judge of a Coui t to the Full Court. (3) 
As regards ether sections it has been held that sect. 597 (now 111) of the Code 
modilies s(‘.ct. 39 of the Letters Patent : (4) and that sect. 15 of the Letters Patent 
is controlled by sect. 629 (now 0. XLVII. r. 7) of the Code, whi(‘h provides that 
an order of a civil Court rejecting an application for icview of judgment shall 
be final.(6) 

105 . (1) Save us otherwise expressly provided, no appeul 
shall lie from any order made by a Court in 
er or ers. exercise of its original or appellate juris- 

diction ; but, tvhere a decree is appealed from, any erro]*, defect 
or irregularity in any order, affecting the decision of the case, 
may be set forth as a ground of objection in the memorandum of 
appeal 

(;:^) N olwithstaifdmg anything contained in stib~sedio7i (/), 
where any party aggrieved hy an order of remand made after the 
commencement of this Code from which an appeal lies does 7tot 
appeal therefrom, he shall thereafter he precluded from disputing 
its correctness. 

Appeal. An oj‘dcr may or may not be a decree (see sect. 2). The foinier 
arc appealable as such. The latter orders may or may not be appealable under 
sect. 104 or 0. XLIll. r. 1, winch deals with what, may be descj ibed as immediate 
appeals from orders.(6) A party against whom an appealable order has been 
made may at once prefer his appeal. He is, however, not hound to do so. There 


375 (18S9) [ordor refusing leave to appeal aa 
paujxjr ; see editor’s notes giving carlitT 
eases] ; Muhammad Naim-ul-Jah v. Ihsan- 
ullah, 14 A. 22() (1892) [order dirceting 
amendment of decree]. 

(1) Hurrish Chunder v. Kali Suiuh'ri, 9 C. 
482; JO 1. A. Sc. (1882). 

(2) 'I’oolsec Money v. Sudevi Dassee, 20 C. 
361 (1890) ; Ohappan v. Moidin Kutti, 22 M. 
68 (1898); Sabhapatlii Clietti v. Naraya- 
nasami Chetti, 25 M. 565 (1901). 

(3) See ‘per Subramaiiia Ayyar, J., in 
Vasudeva c. Visvaraja, 20 M. at pp. 417, 418 
(1897). 

(4) Vasudeva v. Visvaraja, 20 M. at p. 413, 


per Benson, J. (1897). 

(5) Achaya ?». Ratnavelu, 9 M. 253 (1886) ; 
ap])r()ved in Auhhoy Churn v. Shamont 
Lochun, 10 C. 788, 794 (1889) ; disapproved 
in Toolsey Money v, Sudevi Dosscc, 20 C. 361, 
367 (1899), where, however, no mention is 
made of the fact that the llrst cited case 
reforred not to secW 588, but to sect. 629. 
The result may or may not be the same, but 
what(‘V(ir it k', it must bo arrived at on a 
construction of the particular section in 
question. 

(6) See Luekmidas v, Ebrahim, 2 B. at p. 
648 (1878). 



Vart VII. 
Sec. 105. 


Ai>PKALS. 


427 


is no law in India whicli renders it imperative upon a suitoi- to a]>peal from every 
interlocutory ordci* by which lie may conceive himself aggrieved under the 
penalty, if he does not do so, of forfeiting for ever the benefit of the consideration 
of the Appellate Court.(l) Formerly though no appeal had been filed from an 
order which was a preliminary decree within the period of limitation, that order 
might have been questioned on the appeal from the final decree.(2) This, how- 
ever, is not so now ; sec sect. 97. In f-he ease of orders not decrees, an order 
made under the Code from which an appeal is given under sect. 104 may be 
questioned under this section in an appeal from the decree in the suit, although 
no ajipeal from such order has been preferred under sect. 104.(3) The same 
rule ajjplies where, though the order is not one of those mentioned in sect. 104, 
it is a judgment within the meaning of sect. 15 of the Letters Patent. The order 
may equally, as in the othei cases, be questioned under this section. (4) It has 
been held that where a suit has been remanded on appeal, an appeal from the 
order after the suit has been taken up by the first Court on remand and finally 
disposed of will not lie and that this clause has no bearing on such cases. (5) 

Orders of remand have now, by the second clause, been excepted. As to 
the jirevious law, see note (3), infra. 

And where an order under the group of sections relating to representatives 
has been made excluding a person from the record, that person must seek his 
or her remedy in appeal against th(‘ ordm*, and is not entitled to appeal against 
the decree so long as the order stands, the reason being that the question whether 


(1) Maharajah Mohesshar Singh v. Bengal 
Grovernmeut, 7 Moo. 1. A. at pp. 302, 303 
(1859) ; Sheonath v. Rarruiath, 10 M. L A. 
413 (1805) ; Forlxiti r. Amoerooiiissa Begum, 
10 M. I. A. 340 (1805) ; Shall Mukhun Lall 
V. Sroo KiHheii Singh, 12 M. I. A, 157 (1808) j 
Savitri v. Rainji, 14 B. at p. 235 (1889). 

(2) Id. [order granting review of judg- 
ment] ; Biswa Hath Chaki v, Beni Kanta 
Dutta, 23 C. 400 (1890) [order directing 
amounts] ; Khadem Hossein v, Eindad 
Hoasein, 29 C. 758 F. B. (1901) [preliminary 
decree for partition] ; overruling Boloram 
Iley V. Ram Chandra Dey, 23 C. 279 (1895) ; 
Shah Mukhan Lai v. Baboo Sree Kishen 
Singh, 10 M. 1. A. at pp. 184, 186 (1868) 
[interlocutory decree as to interest]. 

(3) Sheo Nath Singh v. Ram Din Singh, 18 
A. 19 F. B. (1895) ; Forbes v. Amceroonessa 
Begum, 10 M. 1. A. at p. 359 (1865) ; Cheda 
Lall V. Badullah, 11 A. 35 (1888) ; Rameshur 
J^ingh V, Shcodin Singh, 12 A. 510 (1889) ; 
Savitri v, Ramji, 14 B. 232 (1889) ; Kanto 
Prashad Hazari v. Jagat Chandra Dutta, 23 
C. 335 (1895) ; iJohesh Chundor Das v, 
Jahiruddi MoUah, 6 C. W. N. 509 (1901) ; 
these were all cases of objections in the final 
decree to previous orders of remand. Whether 


illegal orders of remand affected the merits 
was a question to bo determined in each 
case : Savitri v. Ramji, sxfpray at pp. 236, 
236 ; Mohesh v. Jahiruddi, mqm, at p. 515 ; 
if the order did not affect the merits, then 
sect. 578 cured the defect, ib. 510. See now 
clause 2 of the section, (looglee Sahoo v, 
Prcmlall Sahoo, 7 C. 148 (1881) [order 
under sect. 32] ; Har Narain Singh r. Kharag 
Singh, 9 A. 447 [order under sects. 32, 356, 
367] ; Goodall v. Mussoorio Bank, 10 A. 97 
(1887) [order under sect. 372] ; Sheonath v. 
Ramuath, 10 M. L A. 423 (1865) [order 
nominating arbitrators] ; Mowroe Bewa v. 
Soorundarnath Roy, 10 W. R. 178 (1868) 
[order admitting appeal out of time]; Joy- 
kishen Mookerjee v. Parbutty Churn Ghoosal, 
22 W. R. 183 (1874) ; Bhyrub Chundor v. 
Madhub Ram, 20 W. R. 84 (1873) [order 
granting review which can only bo cliallonged 
on the grounds stated in sect. 629] ; Baroda 
Churn Ghose v. Gobiud Proshad Towary, 22 
C. 984 (1895); Dliamara Kumara v. Buk- 
kapatnam, 34 M. 228 (1910). 

(4) Jamsetji v. Dadabhoy, 24 B. 302 (1900); 
8. c., 2 Bom. L. R. 648. 

(5) Janoki v. Promotha, 15 C. W. N. 
830 (1911). 
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the order below was right or wrong goes to the very root of tlie question as to 
the party’s riglit to be a party to the proceedings below, or to come up at all 
in appeal. (1) If an order is non-appealable, then it may be questioned under this 
section subject to the terms thereof. While sect. 104 deals with what may be 
styled immediate appeals from orders, this section is in substance the grant 
of an ultimate appeal against any order affecting the decision of the case, but 
making such ultimate appeal contemporaneous with an appeal against the 
decree.(2) It has been held that if there is an appeal against an order made 
under any rule, there is also an appeal against any order made under part of that 
rule.(3) 

Order must be under this Code.— Ihis section must be read with 
sect. 104, and should be construed as if the words “ under this Code were 
inserted between the words “ hy a Court ” and the words ‘ in the exercise of. 
To hold otherwise would liave the effect of abohshing many appeals given by 
other Acts of the Legislature, some of which were passed before the Code came 
into force ; for example, appeals from decisions in Companies case8.(4) So also 
an order for attachment for contempt is not an order in exercise of the 
Court's civil jurisdiction, and therefore does not come within the provisions 
of tliis section. Contempts arc in the nature of offences, and therefore* under 
sect. 15 of the Letters Patent, 1865, an appeal lies from an order of committal 
for contempt.(5) 

The section, (lontemplates two things — ^there being a regular appeal abou 
something else, and in that appeal the insertion in the memorandum of appea 
of a ground of objection under this section.{6) This section does nOt enab e 
a litigant to avoid limitation by coming up under this section when the o^y 
ground of appeal is an order made under sect. 562, now 0. XLI. r. o 

appeal lies where no objection is taken to the decree as regards the merits o 
the case, those merits having been enquired into, (8) but the grounds are solely 
directed against an interlocutory order passed in the suit.(9) ^here, however, 


(1) Sankali v. Murlidhar, 12 A. 200 (1890) ; 
a party to the decree may formally appeal, 
but in this case the appellant was not a party, 
and the order complained of decided that she 
was not entitled to bo a party ; dist. Har 
Narain v. Kharag Singh, 9 A. 447 (1887), and 
see Balabai v. Ganesh, 27 B. 162 (1902), 
in which the Lower Appellate Court had 
dismissed the suit on the ground that one B 
was not the representative of the deceased 
plaintiff. 

(2) See Luokmidas v. Ebrahim, 2 B. at pp. 
648, 649 (1878). 

(3) Eastern Mortgage and Agency Co. v. 
Fakiruddin, 17 0. W. N. 16 (1912) ; Mohunt 
Anand v. Ram Perkash, 14 C. W. N. 183 
(1909). 

(4) Wall V. Howard, 17 A. 438, 440 
(1896) ; Umrao Chand v. Bindraban CJiaud, 
17 A. 476, 477 (1896). 


(6) Navivahoo v. Narotamdas Candas, 7 B. 
6 (1882). In dealing with an appeal from 
such an order the Appellate Comt will not 
go behind the order the disobedience to 
which constitutes the contempt : ib. 

(6) Sheonath Singh v. Ram Din Singh, 18 
A. 19 F. B. (1895); foil. Sher Singh v. 
Diwar Singh, 22 A. 366, 367 (1900). 

(7) lb. 

(8) In Krishna Chandra Gotedar v. 
Mohesh Chandra Laha, S. A. 2310 of 1902, 
Cal. H. C. 6 April, 1905, the Lower Appellate 
Court had refused to inquire into the merits 
because it illegally set aside an order which 
had been made under sect. 108 restoring 
the suit. 

(9) Sher Singh v. Diwar Singh, supra 
(appeal against an order sotting aside the 
dismissal of a suit for default). 
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the order of the lower Appellate Court as to abatement was embodied in the 
judgment and decree, it was held that objection thereto was properly taken 
by way of second appeal against the decree. In this case the Court was asked 
to set aside the decree on tlie ground that the trial on the merits was contrary 
to law ; but even if the order that by reason of the death of one of the respon- 
dents the appeal against her failed were treated as an order in the suit separate 
from the findings upon which the decree was based (which it was held not to be), 
then there was an objection that the appeal ought to liavc abated altogether 
and not partially.(l) 

Order. — The words prior to decree'' which appeared in sect. 363 of 
the (!ode of 1859, were omitted from the Code of 1877, as from the last and 
present Code, and tlius the section is applicable to orders affecting the decision 
of the case whether such orders were made before or after the decree. (2) The 
words “ affecting the decision of the case did not apply to “ sneh orders in the 
former section, but to the previous words error, defect or irregularity '' So in 
an appeal from an ex parte decree in a summary suit upon a promissory note, 
it was held that an aj)peal lay from an order made after decree under sech. 534 
(now 0. XXX Vll. r. 4), refusing to set aside the ex patie decrec.(3) The Court 
also observed ihat if the Court made an order to set aside the decree, stay execu* 
tion, and give leave to the defendant to appear and defend, it ‘‘ affects the 
decision,'' and by refusing to do so it also “affects the decision” inasmuch as 
it thereby upholds the decree against the party applying to have it set aside.(4) 
The word “ suedi " has now been deleted. The order must be one jiasscd under 
the Code. A decision under sect. 5 of the f^ourt Fees Act is not an order under 
this section.(5) 

Decree. — The section only applies where there is an appeal from a “ decree.'’ 
As to the meaning of this term, see notes rmder sect. 2, ante. Where the order 
appealed from was not a decree nor an order under sect. 588 of the former Code, 
it was held no appeal lay.(6) 

Error, defect, or irregularity.-— These words mean in this section 
(?rror, defect, or irregularity in procedure or in law, and not in matters of 
fact.(7) 

“ Affecting the decision of the case.”— These words mean “ affecting 
the decision of the case with reference to the merits of it.” (8) Therefore, when 
an ex parte decree was set aside by an order under sect. 108 (now 0. IX. r. 13), 
and the suit heard upon the merits and dismissed, it was held that such order 
was not an order affecting the decision of the case under this section ; it did 


(1) Hem Kunwar r. Araba Prasad, 22 A. 
430 (1900). 

(2) Luckmidas v. Ebrahim, 2 B. 644 at p. 
649 (1878). 

(3) Ib. 

(4) Ib. at p. 648. 

(6) Balkaran Rai v. Gobind Nath Tewari, 
12 A. 129 F. B. at p. 168 (1890). 

(6) Hlrdhamun Jha v. Jinghoor Jha, 5 C. 


711 (1880). 

(7) Sankali v. Murlidhar, 12 A. 200 (18JK)) ; 
Balabai v. Ganesh, 27 B. 162, 187 (1902). 

(8) Cbintamony Dassi v. Raghoonath 
Sahoo, 22 C. 981 (1895) ; Gulab Kunwar v. 
Thakur Las, 24 A. 464 (1902) ; Tasadduq 
Husain v. Hayat-un-Nissa, 25 A. 280 (1903) ; 
Balabai v. (Janosh, 27 B. 162, 187, 188 (1902). 



430 


THE CODE OF CIVIL VROCEDURE. 


Pabt VII. 
Sec. 106. 


not determine on the merits, but merely insured a bearing upon the merits.(I) 
So an order readmitting an appeal which had been dismissed for default is not 
an order afiecting the decision of the case, (2) nor is an order allowing a plaintif 
to sue as a pauper. (3) The orders which may be consideicd under this 
section arc, in short, those by which the Judge may have been misled in 
deciding the case.(4) 

Clause (2). — See ante, notes, “Appeal.” 

fs. B89.] 106. Where an appeal from any order is allowed, it shall 

What Courts to hear lio to the Court to which an appeal would lie 
from the decree in the suit in which such 
order was made, or where such order is made by a Court (not 
being a High Court) in the exercise of appellate jurisdiction, 
then to the High Court. 

Appellate Courts. — The proviso to s(‘c.t. 589, which this section replaces, 
has been omitted as the Ood(‘ no longer deals with insolvency proceedings. 


Ceneral Provisions relatincj to Api^eals. 


[s. 582, 
first, part,] 


107. (/) Subject to such conditions and limitations as may 
Powers of Appellate be. frescrihed, an Afpellate Court shall have 
)urt. power — 

(a) to determine a case fimlly ; 

(b) to remand a case ; 

(c) to frame issues and refer them for trial ; 

(d) to take additional evidence or to require such evidence to 

be taken. 


Sxdfect as aforesaid, the Appellate Court shall have 
the same powers and shall perform as nearly as may be the 
same duties as are conferred and imposed by this C-ode on Courts 
of original jurisdiction in respect of suits instituted therein. 


Appellate Court’s powers.— An appeal is a continuation of the original 
suit, and therefore the powers and duties of both Courts must be to a large extent 


(1) Ohintamoiiy V. Raghoonath, 22 CJ, 981 
(1895) ; foil. Krishna Chandra Goldar v, 
MoheshChandra Saha, 9 C. W.N. 584 (1905); 
(list. Krishna r. Ganesh, 20 B. 201, 203; 
Tasadduqv. Hayat-un-Ni88a,25 A. 280 (1903) ; 
Kariman v. Forbos, 1 Cal. L. J. 27 N. (1905). 

(2) Gulab Klin war v. Thakiir Das, 24 A. 
464 (1902). 

(3) Mumtazan v. Rasulan, 23 A. 364, 367 
(1901). In an early case, however, where a 


(^ourt gave leave to sue as a pauper, a 
previous application having Ixjou refused, 
the suit was dismissed’bn appeal ; Bishessur 
Singh r. Muhessur Baksh, S. I), N. W. 1864, 
vol. ii. p. 189. 

(4) See also Sankali v. Murlidliar, 12 A. 
200 (1890); Balabai v, Ganesh, 27 B. 162, 
187, 188 (1902), in which the order was held 
not to have affected the decision. 
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tlio same. Thus the Appellate Court has powers as regards the amendment (1) 
and return (2) of the plaint and memorandum of appeal, the withdrawal (3) 
of the suit and addition of parties (4) to the appeal ; the reference of the subject- 
matter of the suit and appeal to arbitration ; (5) the abatement of the appeal ; (6) 
assignment ; (7) substitution of party where mistake ; (8) separation and trial 


(1) Percival 9). dollei-tor of (JUittawong, 30 
D. 510, 520 (1900) ; FVary Molnm v. Narendia, 

5 C. W. N. 273, 279 (1<H)0) ; see also Bui 
Majirabja v. Magantal, 19 B. 303, 307 (1894) ; 
Shyam Chand v. Jjand Mortgage Hank, 9 (t 
095, 098 (1883); Dhani Kani r. Hhagiiatli 
Shalia, 22 0. 092 (1895); Sosliainm.!. r. 
('lionappa, 20 M. 407 (1897); Krislinaya r. 
Paiuhn, 17 M. 187 (1893). 

(2) WahiduUali v. Kanlmya Tial, 25 A. 174, 
170 F. H. (1902) (ovenuUng Bindcsliri r. 
Nandu, 3 A, 450) ; sco also Chinna Sami 
Pillai r. Kariii)ita Lldayan, 21 M. 234 (1890) ; 
Paolioni r. I laid, 4 A. 478 (1882) ; Cloor Biix 
Salioo r, Brij Lai Bonka, 20 ('. 279 (1889); 
Tlaghunath (4iaran Singli r. Sliamo Koeri, 31 
(t 344, 347 (1903) |diss(mtiug from Kunhi 
Kutti r. A^'.hotti, 11 M. 402 (1891)]; Sarala 
Sundari v. Saroda Prosad, 2 C. L. J. 002, 007 
(1904); Dalip Singli r. Kundaii Singh, 30 
A. 58(1913). 

(3) (langa Ram v. Dala Ram, 8 A. 82, 8t 
(1885) ; hut a plaintiff cannot by wilhdraw- 
ing of his own free will and without ])ormission 
annul rights created hy tho ilooreo of the 
lirst Court : Satyahhamahhai r. ({anisli, 
29 B. 13, 18 (1904). 

(4) Gyanananda v. Kristo, 8 G. W. N. 401, 
400 (1901) (apart from the section the Comt 
has iriliorcut powers in this respect) ; Rangit 

V. S'ico Prasad, 2 A. 487, 491 (1879); 

V asudev V. Saluhai, 10 B. 227, 229 (1885). 

(5) In re Sangaralingam, 3 M. 78 (1880) ; 
Bhugwan Das v. Nund LaU, 12 C. 173, 175 
(1885); Suresh v. Ambica, 18 0. 607, 509 
(1891) ; sec also Russool Bobi'e v. Jan Ali, 17 

W. R. 31 (1871 ) ; as regards the effect of this 
section on sect. 522 of tho former Codo, see 
Shyam a Charan v. Prolilad, 8 C. W. N, 390, 
393 (1904) ; dissenting from Naurang Singh v. 
Radapal Sing, 10 A. 8 (1887). 

(0) Gopal Goiiosh v. Ramchandra, 20 B. 
597, 606, 607 (1902) [death of appellant; 
hold also that.it by no moans follows that the 
right to appeal against a docroa partakes of 
tho nature of the original cause of action — 


defamation suit] ; Paraman v. Sundarja, 26 
M. 499 (1902) fdeatli of a})pcllant — suit for 
maheious prosecution] ; liai Fidl v. Adesang, 

26 B. 203 (RK)1) [abatement only as regards 
certain T(‘sponden.ts| ; Chiutamnn v. Guiiga- 
hai, 27 B. 28 1 (1903) [death of one api^dlant ; 
dealing with whoh' ease on appeal of survi- 
vor] ; Cliandar.sing Ivhimahhai, 23 B. 718, 
721 (1 897) [death (4 one apixOlant cannot affeet 
right of others to ]>rof oed with th(' ajipeal ; 
and see Alla Baksh v. Madharam, 23 A. 22 
(1900) ; Ram Sewak v. Lamhar Pande, 25 A. 

27 (1902); Chiiitaman r. Gungahai, 5 Bom. 
L. R. 90 (1903)1; Hun Kunwar r. Amla 
Prasad, 22 A. 430, 433 (1900) [right of appeal 
not surviving against surviving respondent., 
hut against them and representative of 
deeeased); and set* Raj ('hundor r. (lunga 
Dass, 31 G 187 (P. C.) 31 ; 1 A. 71, 8 C. W. N. 
442 ; Renga Srinivasa v. Gungaprakasa, 
30 M. 67, 68 (1906) ; Dharanjit v. Chaiidesh- 
war, 11 0. W. N. 504, 506 (1907); Joy 
Govind n Manmotha, 33 0. 580 (1906); 
Susya Pillai v. Anyakauna Pillai, 29 M. 529 
(1906) [second ajipeals] ; Muhammad Hussain 
V. Khushalo, 10 A. 223, 235 (1888) (ascertain- 
ment of legal representative of deceased ; 
inherent jiower] ; Shyamanand v. Rajnarain, 
4 C. L. J. 568, 570 (1906) [right to appeal 
surviving against surviving respondents]; 
Upendra Kumar v. Sham Lai Mandal, 6 
0. L. J. 715 (1907); s. c., 34 C. 1020, U 
0. W. N. 1100 ; Madhuban Das v. Nairan 
Das, 29 A. 535 (1907). 

(7) In re Durga Prasad, 22 A. 231 (1899) 
[dist. Collector of Muzaffarnagoro v. Hossain 
Begum, 18 A. 86 (1895)]; In re Sarat 
Chander Singh, 18 A. 286 (1896) ; Raja Ram 
V. Jilni, 9 B. 151 ; Ramji v. Ellis, 20 B. 167 
(1895); moreover, 0. XXII. r. 13, has not 
now the qualifying words arising out of 
the death, marriage, or insolvency etc. 

(8) The decision in Dwarka Nath Biswas v. 

I Debendra Nath Tagore, 4 C. W N. 58, 62 
(1899), proceeded on the language of tho 
former section, vide post. 



432 


THE (T)1>E OF (TVIL PROCEDURE. 


Part VII. 
Sec. 108. 


ss. 587, 
590.1 


of misjoined suits ; (1) sending for and examining an Ameeii on Lis report ; (2) 
power to award costs against the estate of a deceased plaintiff ; (3) power to pass 
an order under sect. 108 of the last Code ; (4) and the like. An Appellate Ck)urt 
lias wider powers of remand than under the last Code.(5) 

The words of the section confer and impose upon an Appellate Court very 
wide powers, (6) in fact, the same powers as those of the first Court as nearly as 
may be. It was, liowevcr, sometimes a question whether the general powers 
thus stated in the first part of the section were controlled by the second portion, (7) 
which dealt witli the death, marriage and insolvency of parties. Tins portion 
has now been removed to 0. XXTl. r. 13, the object of which is to obviate the 
necessity of repeating the provisions of the order so as to make them applicable 
to appeals, and that ordei is itself stated in wider terms, being no longer limited 
to proceedings arising out of the death, marriage or insolvency of parties to 
an appeal.(8) The amended section, disencumbered of the portion refei-red to, 
vshoiild now make it clear that the powers of an Appellate Court are as nearly as 
may be the same as those of the first Court ; that is, while they arc as extensive, 
they are subject to the same limitations. (9) This ju’inciple has been held to be 
a}>plicable to all cases where the Appellate Court has a plenary, and not merely 
a limited, jurisdiction. (10) The first sub-clause is new, and has been inserted 
bcuiause it was thought desirable to have in the body of the Code a general pro- 
vision about the powers of an Appellate Court. The second sub-clause is taken 
from the first part of sect. 582 of the former Code. 


108. The provisions of this Part relating to apfeals from 

Procedure In appeals shall, SO far as may he, apply 

from appellate decrees i O appeals- - 

and orders. appellcUe deci'ees, and 


(1) Shoroop Chundcr Paul v. Mathoor 
Mohiin, 4 W. R. 109 (1805); ATiieonm v, 
Waseoliiin, 12 W. R. 11, 13 (1809). 

(2) SIhm) Dyal Singh v. Hodgkinson, 24 
W. R. 342 (1875) ; l-hough a Jiidg(' should not 
ordor a Subordinate Judge who.se judgment is 
iKjforci lum on appeal l<» go and inspect : Roy 
Sultan Laloo Kooer, 17 W. R. 300 (1872).’ 

(3) Rajnioneo v. Ohundcr, 8 0. 440 (1881) ; 
l^akshmibai v. Balkrishna, 4 B. 054 (1880) ; 
there is now no scope for the dou])t expressed 
in the first case. 

(4) Sankara Bhatta Subraya Bhatta, 17 
M. L. J. 436 (1907) ; s. o., 30 M. 535. 

(5) Gora Chand v. Basanta, 15 C. L. J. 
258, 202 (1911). 

(6) See Muhammad Husain v. Khushalo, 10 
A. 223, 233 (1888) ; as to the meaning of the 
terra “ powers,” see Kali Krishna Chandra v. 
Harihar Chuckorbutty, 1 B. L. R. 156 (1868). 

(7) See Dwarka Nath Biswas v. Debendra 
Nath Tagore, 4 C. W. N. 68, 62 (1899) ; where 
on this ground it was held that the earlier 
part of this section did not make all the pro- 


visions a})plicablo to suits applieablc also to 
appeals. 

(8) (Collector of Muzaffarnagar v. Husaini 

Begum, 18 A. 80, 88 (1895); though even 
under tho last Code the power miglit have 
been found in tho first part of the section ; 
In n Hurga Prasad, 22 A. 232 (1899) ; the 
present rule speaks of a plaintiff including 
“ an appellant, etc.,” instead of “ a plaintiff 
appellant or defendant appellant, oto.,” but 
the mcjaning is tho same, as an appellant may 
be a plaintiff or defendant ; see per Mahmood, 
J., in Narain Das v. Lagga Ram, 7 A. 693, 099 
(1886) ; and see as to tho question of limita- 
tion there mforred to, Mitra’s Limitation, 4th 
edition, p. 1103. * 

(9) Sec in illustration cases cited anic 
passim and Durga Prasad v. Khairati, 1 A. 
546 (1878), where it was held that the 
Appellate Court should (as well as the Court 
of first instance) confine itself to deciding 
matters put in issue by the parties. 

(10) To] Mai V. Papayamma, 22 M. L. J. 
226(1911). 
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(6) from orders made under this Code or under any special 
or local law in which a different procedure is not 
provided. 

As far as may be.”— Tiietse words mean “ as far as is consistent witli 
tiie principles on which appeals from appellate decrees [and orders] are 
admitted and determined.” In second appeal the Court cannot go into the 
facts. So it was held that no objection could be taken under sect. 567 cf the 
last Code,(l) coiresponding with the present 0. XLI. r. 27. So also sect. 565 
(now r. of the same Order) was held not to apply to second appeals.(2) So 
while sects. 562 and 564 of the last Code were held strictly binding on all 
Courts of first appeal, cases frequently occurred in which the Court in second 
appeal remanded cases for reasons not contemplated in iJie former section.{3) 
So the appellate Coiu't has set aside a decree wliere there was no proper 
judgment and remanded the case for a decision do 7iovo,(i) and has made a remand 
where evidence was improperly admitted ; (5) and for a finding on an 
issue.(6) Where the first Court dismissed a suit on one cf the issues, viz., that 
of title, observing that it was not necessary to decide the other issues, 
one of which was an issue as to limitation, and the second Court decreed the 
suit by reversing the finding of the first Court on the issue of title, but 
omitted to record a finding on the issue of limitation ; the case was remanded 
to the Lower Appellate Coui’t for findings on the remaining issues.(7) And 
though there was no section strictly authorizing a remand, the Court was held 
under the circumstances warranted ex dehilo juslitiw in setting aside the 
eeedings and directing a retrial of the case.(8) Sect. 587 of the last Code 
was held to authorize an application to bring in a jdaintilf respondent in second 
appeals and to extend to such appeals tlie jirovisions of sects. 368 and 
582 of that Code (now 0. XXII. r 4, sect. 107, 0. XXII. r. 11).(9) It was, 
however, subsequently hold, though the Allahabad and Calcutta High Courts 
dissent, that the reference to sect. 582 in the Limitation Act did not include by 
implication second appeals referrod to in the section corresponding to this.(lO) 
This section may be read with sect. 582, now 107, ante, 0. XXIl. r. 11, ^^oi*^(ll) 


(J ) Hiiiflo V. Brayaii, 7 M. 52 (1883) [as to 
the portion of this decision dealing with the 
troatincnt of additional evidence by the Court 
of second appeal, see CTOf)al 8ingh v. Jhakri 
Rai, 12 C. 37 (1885)] ; Sohawan v. Balu Hand, 
9 A. 26, 29 (1886) ; Kelu Mulachiri r. Chenda, 
19 M. 157 (1895). 

(2) Shoo Ratal! v. Lappu Kuan, 5 A. 14 
(1882) ; Girdhari Lall v. Crawford, 9 A. 147 
(1886) [dealing also with sect. 566J. 

(3) Ganesh Bhikaji v. Bhikaji Krishna, 10 
B. 398, 400 (1886) ; Habib Bakhsh v. Baldoo 
Prasad, 23 A. 167, 170 (1901). 

(4) Sheoambar Singh v. Lallu Singh, 9 A. 
29 n. ; Sohawaii i\ Bfllu Nand, 9 A. 26 (1886). 

(5) Wa/.eer Mi r. Kalee Coomar, 11 W. R. 
228 (18(*)9). 


(6) Lalla Ram Lall v. Mohuipnt Roy, 21 
W. R. 52 (1873). 

(7) Kadash Chandra Kundu v. Kunja 
Bihari Goswami, 4 (J. L. J. 86 (1906). 

(8) Durga Hihal v. Anoraji, 17 A. 29 
(1894); and sec Habib Bakhsh e. Baldeo 
Prasad, 23 A. 167, 170 (1901). 

(9) V'akkalagadda v. VahizuUa, 28 M. 498 
(1905). 

(10) Surya Pillai v. Aryakaiinu Pillai, 29 
M. 529 (1906), dissented from in Madhuban 
Das V, Narain Das, 29 A. 535 (1907), and 
Upendra Kumar Chuckerbutty v. Sham Lai 
Mandal, 34 C. 1020; 11 C. W. N. 100; 6 
C. L. J. 715(1907). 

(11) Sarala Sundari J)asi i\ Saioda Prosad 
Sur,2C. L. J. 602,607(1904). 
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Appeals to the Kim m Council. 

109 . Subject to such rules as may, from time to time, be 
What appeals lie to Hiadc by His Majesty in Council regarding 
King in Council. appeals from the Courts of British India, and 

to the provisions hereinafter contained, an appeal shall lie to 
His Majesty in Council — 

(а) from any decree or Jiml order passed on appeal by a, 

High Court or hij any other CV>urt of final appeHati‘. 
jurisdiction ; 

(б) trom any decree or final order passed by a High Courl 

in the exercise of original civil jurisdiction ; and 
(c) fi*om any decree or order, when the case, as hereinaftxu* 
provided, is certified to be a fit one for appeal to 
Ills Majesty in Council. 


110. In each of the cases mentioned in clauses (a) ajid 
Value of subject- (6) of section JOfj^ the amount or value of 
the subject-mattei* of tlie suit in the Court of 
first instance must be ten thousand rupees or upwards, and the 
amount or value of the sabject-mMer in dispute on appeal to His 
xMajesty in Council must be the same sum or upwards, / 

or the decree or final order must involve, directly or indirectly, 
some claim or question to or respecting property of like amount 
or value, 

and where the decree or final order appealed from affirms 
the decision of the Court immediately below the Court passing 
such decree or final order, the appeal must involve some sub- 
stantial question of law. 


111 . Notwithstanding anything contained in section 1(}9, 

Bar Of certain appeau. shall lie to ffts Majesty in Council- 

[a) from the decree or order of one Judge 
of a High Court estabhshed under the Indian High 
Courts Act, 18(11, or of one Judge of a Division Court, 
or of two or more Judges of such High Court, or of 
a Division Court constituted by two or more Judges 
of such High Court, where such Judges are equally 
divided in opinion, and do not amount in number to 
a majority of the whole of the Judges of the High Court 
at the time being ; or 

[h) from any decree from which under section 102 no second 
appeal lies. 
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112. (/) Nothing contained in this Code shall be deemed— [s. 816.] 
(ct) to bar the full and unquahfied exercise 
of ffisMajesty’s pleasure inreceiviiig 
or rejecting appeals to His Majesty in Council, oi* 
otherwise howsoever, or 

(h) to interfere with any rules made by the Judicial Com- 
mittee of the Privy Council, ancl for the time being 
in force, for the presentation of appeals to His Majesty 
in Council, or their conduct before the said Judicial 
Committee. 

( :^) Nothing herein cotdained apphes to any matter of criminal 
or admiralty or vice-admiralty jurisdiction, or to appeals from 
orders and decrees of Prize Courts. 

Appeal to His Majesty in Council.— This matter k dealt with both 
ill the above sections and in 0. XLV. The provisions are substantially the 
same as in thii last Oode. Sects. (513-015 oi that Code have not been re-enacted, 
and rr. 4 and 5 of 0. XLV. are new. 

In the Common Law of England must be found the origin of the jurisdic- 
tiou of the Sovereign in Council, but the Statute Law lias recognized and 
allirmcd such jurisdic.tion. In 1720, by a charter granti'd by George I., an 
appeal la^ in the ease of tlie Mayors’ Courts to the Governor or President in 
('ouncil and in important cases (1) to the King in (Council. The appeal to 
th(‘ Privy C^^ouucil fioiu the (jourt of Sudder Dewany Adawlut (which the High 
Court on its appellate side represents) was granted by 21 Geo. III. c. 70. 

The power to admit an appeal was first conferred upon the Sudder Dewaiiy 
Adawlut by Reg. XVI. of 1797, sect. 2.(2) In 1833 the Judicial Committee 
of tlie Privy Council was created, (3) and by orders of Her Majesty in Council 
of the iOlh April, 1838, passed in pursuance of 3 and 4 William IV. c. 41, certain 
restrictions were placed upon the exercise of the power of the Sudder 
Dewany Adawlut to admit an ajipeal. The practice of the Calcutta High Court 
in the admission of appeals has been regulated by rules of tlie Court made by 
the Sudder Dewany Adawlut on the 17th December, 1858, and by the High 
Court on the 30th tfuly, 1870.(4) The Charter Act of 18G1 (24 and 25 Viet. 

101) substituted the High Courts of Calcutta, Madras, and Bombay for the 
Supreme Courts established under the Cliarters of 1774, 1800, and 1823 
respi^ctively. The Rules now in force have been issued under the powin’s vested 
in the High Court by 24 aud 25 Viet. c. 104, sect. 13, by the Letters 
Patent of the High Court, 1865, and by the Code of Civil Procedure. These 
Rules came into force from 1st July, 1891.(5) The right of appeal to the King in 

(1) llkM-Cw aovcnimcut of India, 2nd Ed. (4) In the matter of the Petition of Feda 

p.^32. Hosscin, 1 C. 444 (1876). 

(2) In the matter of the Petition of Feda (6) Belchambcr^s Rules and Orders, Appel- 

Hosscin, 1 0. 444 (1870). late Side Rules, Introductory Rule, also Pt. 

(3) Safford and Wheeler’s Privy Council L, Ch. IL, r. viii., Pt. II., Ch. IV. oto. 

Practice, 460. 
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Council now rostti on clause S9 of the Letters Patent of 1865, read with sects. 109 
and 110 of tliis Code, and 0. XLV.(l) Though appeals from the High Courts 
in India are regulated by positive Statute, yet the Sovereign in Council possesses 
by virtue of the Royal Prerogative a clear appellate jurisdiction over the judg- 
ments of all Courts of Justice established in any of the British dominions beyond 
the seas, and notwithstanding the express statutory rights of appeal from the 
decisions of the High Courts, it has been repeatedly held that, notwithstanding 
the statutes which prescribe the time and mode of appealing, and the limits in 
point of amount, the power of tlie Sovereign in Council to entertain petitions 
for leave to ap|)eal where the conditions imposed by the Statute have not been 
(complied with, remains in full force. The jurisdiction was exercised in 1862 
in an appeal from Oudh, where there was no positive Statute law, Regulation 
or Order in Council applicable to the admission of appeals from the Court of tlie 
.ludicial Commissioner of Oudh to Her Majesty in Council. (2) Tims also it is 
quite discretionary witli the Judicial Conmiittee to admit an appeal in cases far 
below the appealable amoimt nnuitioned in the Statutes, and long after the 
piu'iod prescribed by the Statute for filing a petition of appeal in India has expired. 
Such petitions iiavo been admitted and have led to reversal of the judgment 
of the Courts below. But the High Courts have no power t-o allow or 
entertain a petition for leave to appeal, or to stay execution or to take 
security for costs of an appeal, except strictly in acijordancc with the terms 
of the Statute or with any order the Privy Council may make in the particular 
case. (3) The Judicial Committee act only as advisers to the Crown and not 
as a Court of J udicaturc,(4:) and “humbly recommend’' their cpmdusions 
to His Majesty. But a coimuissioii appointed by the Governor General 
for the purpose of inquiring into the truth of an imputation against a 
Chief and of reporting to tlie Governor General in Council how far the 
same was true to the best of their judgment and belief, was held to be a 
commission appointed by the Governor General himself for the information 
of his own mind, in order that he should not act in his political and sovereign 
c.haractor otherwise than in accordance with the dictates of justict* and equity, 
and not in any sense a Court, or if a Court not a Court from which an appeal 
lay to His Majc'.sty in Coimcil(5) Nor is there any appeal to His Majesty in 
Council from tin* Courts of Assistant Political agents, Political agents in Kathia- 
war ()]’ from the deciBion of the Governor of Bombay in Council. (6) 
By the terms of the Charter (and also the Code) the appeal given is confined 
to Judicial acts, namely from decrees and orders, though s])ecial leave may be 


(1) Chtttaprat Singh Dugar v. Khai-ag 
Singh Lachmiram, P. (\, *10 C. 085 (J9J3). 

(2) Salik Ram v. Azim Ali, 8 M. I. A. 
270, 272, 274 (1862). 

(3) Salik Ram v. Azim Ali, 8 M. I. A. 
270, 272 (1862) (note). For right of appeal 
to tho Privy Council in Criminal Case, sec 
Joy Kissen Mookherjoo Petitioner, 1 W. R. 
P. C. 13 (J862) ; Gaiigadhar Tiiak v. Queem 
Empress, 25 1. A. 1, 8 (1807); s. c., 22 B. 


528, 532; Ataur Singh v. R., 18 C. L. J. 121 
(19J3); and Chintamon Singh v. King- Em- 
pemr, 18 a L. J. 119j;]908). 

(4) Safford and Wheeler's Privy ('ouncil 
Practice, p. 1. 

(5) Iti n Maharaja Madhana 8iugh, 31 
T. A. 239, 241 (1904) ; s. c., 32 C. I, 4, 6 ; 
8('. W. N. 841. 

((») Hem Chaiid v. Azam Sakarlal, 10 
C. W. N. 361, 420, 421 (1905). 
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gi’aiited by the Privy (lounoil.(l) Thus it has been held by the Privy Council 
that no appeal lies to it under the Land Acquisition Act (I. of 1894), sect. 54, 
since an award by the High Court under that Act is neither a decree under sect. 2 
of this Code nor a decree, final judgment or order within the meaning of tlie, 
Letters Patent, but is the last of a series of arbitration proceedings. (2) Where a 
matter has been referred by His Majesty to the .judicial Committee, wliich is 
not strictly an appealable grievance, tlieir Lordships of tlie l^rivy Council may, 
under the reservations contained in 3 & 4 William IV. c. 41, advise His Majesty 
to grant the petitioner leave to appeal.(3) Bpecial leave to appeal was given in 
a case against an order made by the Judges of the Hu])reme Court of Madras 
dismissing the Master of that Court from his office for alleged olficial misconduct, 
because the order was not made in the course of a judicial ])roce<*ding.(4) But 
in Ex parte Robertson (5) it was held that the Judicial (Committee have no juris- 
diction to take into consideration tlie propriety of the dismissal of a public' 
servant, who held his office during pleasure, unless the matter is cxiiressly 
referred to them by the Crown. Following this case, it has been held that 
the Privy Council have no jurisdiction to grant sjiecial leave to ap])eal against 
an order of the High Court at Calcutta under sect. 26, clause (2) of Bong. 
Iteg. V. of 1831, dismissing a Munsifi for corruption in the exorcise of his 
functions as a Judge.(6) 

As stated, the King in Council, by virtue of the Royal Prerogative, possesses 
an appellate jurisdiction over tlie judgment of all Courts of Justice established 
in any of the British Dominions beyond the seas, and it is quiti^ discretionary 
with the .Judicial Committee to admit an appeal in cases far below the appeal- 
able amount mentioned in the Code, and long after the period prescribed for filing 
a petition of appeal in India has expii*ed.(7) Ihus, when the lligli Court in 
India has refused the necessary certificate, the aggrieved party may present a 
[letition for the exercise of the prerogative right of the Crown to admit an appeal, 
and the Judicial Committee, in a fit case, will advise His Maje.sty that leave to 
appeal should be allowed on the usual terms as to security. In a fit case their 
lordships will advise His Majesty to gi'ant (8) an order staying proecedmgs, 
where the High Court in India refused to make such an order on the ground that 
the Code gave them no jurisdiction over the subject-matter pending an appeal 
not certified by themselves. (9) As a rule, in cases under the appealable amount, 
before special leave is petitioned from His Majesty in Council an application 
should be made to the High Comt for a certificate that the case is nevertheless 
a fit one for appeal. (10) 


(1) in re Minchin, per Lord Brougbam, 
4M. 1. A. 220, 221 (J 847). 

(2) Rangoon Botatoung Co., Ltd. v. 
Collector Rangoon, P. C., 40 C. 21 (1912); 
and see Special Officer Salsetto Building 
Sites t’. Dossabliai Bezonji, 37 B. 506 (1912). 

(.3) In re Minchin, per Lord Brougham, 
4 M. T. A. 220, 221 (1847) ; Morgan n. Leech, 
2M.1.A.428(1841). 

(4) In re Minchin, eupra. 

(6) 11 M. P. C. oases 288, 295 (1857-58). 
{(>) In the matter of Srec Mohun Ghuttiick 


13 M. I. A. 343,346(1870). 

(7) Salik Ram v. Azim Ali, 8 M. I. A. 
270,272 (1862); see sect. 112 

(8) Rahimhhoy v. Turner, 18 J. A. 8, 9 
(1890); s. c., 15 B. 155; Saiyid Muzhar 
Hossoin V. Batlha Bibi, 17 A. 112, 116(1894). 

(9) Mobesh Chandra v. Saionghan, 27 C. 
1, 4 (1899) ; s. c., 26 1. A. 281 ; 4 (J. 
W. N. 34. 

(10) Moti Chand v. Canga ihiisad Singh, 
291. A. 40(1001). 
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Special leave, by the Privy Council, when granted.— Tlie Privy 
Council will not advise His Majesty to exercise this prerogative and to giv(‘ 
special leave to appeal unless there is some substantial question of law of general 
interest iTivolvcd.(l) The petition for special leave to appeal is not by 
way of appeal from the decision of tlie Court, but it is present(‘d for an 
exercise of the prerogative right of the Crown to admit an appeal. Although 
it is not an appeal, it is perhaps a more convenient proceeding than an appeal, 
because the Privy Council can then grant leave on any other ground, if other 
ground appears for the indulgence that is sought, and if it finds that, in a case 
in which the appeal is claimed as of right, the Court below has refused 
th(^ certificate for a reason which appears to them to bo an unsound reason, 
then they will advise Ilis Majesty to admit the appeah(2) The Privy Council 
is not bound by the provisions of the (h»de. Thus where in an appeal to it by 
one of the defendants, it sot aside a decree of the High (V)Uit and restored 
tliat of the first Court-, and it a})peared from the wording of the decree of the 
Pj'iyy Council that the defendants generally wore entitled to have the benefit 
of the decree, held that the defendants generally were CTititled to the benefit 
of the decree though there Avas no common ground su('h as is referred to in 
the Code.(:i) 

Special leave without requiring further security,— Where the High 
Court passed a separate decree oii a cross-appeal, identical in terms with those 
of the decree passed on appeal in the same suit, and granted leave to appeal 
in one and refused it in t-he other, their lordships granted special leavofW'ithout 
requiring further security than had already been taken by the High Court.(4) 

Leave to appeal, granted without authority-special leave 
granted. — An objection that an appeal has c.ome before the Judicial Com- 
mittee without proper authority, viz. that the leave to appeal should not have 
beem given, ought to bo taken at the earliest moment, for fhe obvious reason 
that the great expense of preparing for the hearing is ther(*by saved, wdiioh 
is uselessly incurred if, when the objection is nltimat-oly taken, fhe Privy Council 
feel obliged to yield to it, but it is clearly competent to the Judicial ( -ommittee 
to liear such an objection at any stage of the appeal, and it is not unfrequently 
heard when the appeal is called on and before the arguments on the meiits Itave 
commenced.!-^) 

Special leave to appeal— contents of the petition.— Such a petition 
should contain a full statement of the facts and legal grounds showing that 
there is a substantial case on the merits, and a point of law involved, proper 
to be determined by the Privy Council. Thus, where the statements contained 
in the petition were of a too general character to enable the Privy Council to 
judge of the propriety of granting the special leave prayed for, their lordships 


(1) Mofci Ch«,n(l v. Ganga Prasail, 20 I. A. W. K. 280 (]870). 

40, 42 (1001) ; s. r., 24 A. J74 ; 0 C. W. N. (4) Mahainmad Ikrain-iid-din v. Najil»an, 
:iU2, 364 ; 4 Bom. L. R. ]30. 23 I. A. JG7 (1896) ; h. r., J9 A. 95. 

(2) RaliimlOioy v. Turner, J5 B. ]55, 1.58 (5) Gajadhur Porshad Widows f)f Rman 

( 1890). All Beg, 15 B. L. R. 221, 223 (1875). 

(3) Luchnieepiit p. KhoobunnisHa, 14 
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ordered tliat the petition should be either dismissed, witli lil)erty to present 
another petition, or stand over to amend tlie petition.(I) If a serious 
([uestion of law is involved in the ap])eal, special leave will be jyranted by the 
]*n\y Council, though leave had been refused by the High Court. (2) Special 
huive lias been refused in tho following cases merely because the Judge had 
omitted to recoi’d any reason while granting a r(‘view, which he should have 
done ; (3) and wlmrc the High Court dismissed an appeal as ])arred l)y 
limitation, tlie Judicial Committee not being satisfied that the refusal of tho 
lligli Court to admit the appeal out of time was wrong.(J) 

Rescission of special leave to appeal. — Where there is an omission 
of any material facts, whether it arises from im])roper intention on the part 
of the petitioner, or whether it arises from accident or negligence, still the effect 
is just the same if the Court has been induced to make an order which, if the 
facts wore fully before it, it would not, or miglit not, have ])een induced to make. (5) 
So an (Jrder in (kmncil made upon an ex parle a])plication granting special leave 
1o appeal upon an allegation as to tlie value of the property in dispute was 
rescinded, where there were omissions in the petition of proceedings in the suit, 
wliich sliowed the true value of the ])rop(U’ty. Generally an Oi’der in Council 
obtained upon an cx farle petition, which omits to state the true facts, will be 
discharged with costs, but if there has been laches in a])plying to dischargi^ tlie 
order on the part of tlie resjiondent, no costs will be given. (6) Where special 
leave to appeal is granted ujion a petition in which material misstatements are 
made, oftjections should be takem by the respondent by a pi'climinary motion to 
rescind thii leave to appeal, or at any rate before tlie hearing of the appeal, when 
called on, has beim entered on. Where it is not clear that tlie material misstate- 
ments in tlie petition had been made with an intention to deceive, and the 
objection to the appeal is taken at a late stage of the hearing, the Judicial 
Committee may decline to dismiss tlie appeal, but refuse the appellant 
tlie c.osts of thca])peal. Butif their Lordships are satisfied that the misstatements 
were intentionally made to deceive tliera, they will, even at a late stage, dismiss 
Hie appeal.(7) 

Powers of High Court after admission. — The question has arisen 
and been answered affirmatively whether the High Court, after tlic admission 
of an appeal to the IViv^’’ Council, has any further autliorit)’' in the suit, and 
competence to do any judicial act relating to it. Thus on the death of a party 
on the record of an appeal pending before the Privy Council, evidence must he 
given in the Court from which tlie appeal has been preferred, of the representative 
(‘haractor of Iho person or persons by or against wJiom revivor is souglit. The 


(1) Goree Monco w. Juggat Indra, 11 M. I. 
A. (18GG). 

(2) Gooneshar r. Gonosh Das, .‘i C. W. N. 
ccxxxvin. (1899). 

(3) Shankar Buksh v. Balwant Singh, 27 
I. A. 79 (1899) ; s. c., 4= C. W. N. 203. 

(4) Ram Narain v. Pareneswar, 30 C. 309 
(1902). 


(5) Mohnn Lai Sookul v. Bibec Doss, 8 
M. I. A. 193 (1801) ; per T.ord Kingsdown, 
]>, 195, Aineena Khatoor v. Radha Benodo 
Misser, 7 M. I. A. 261, 2G3 (1869). 

(6) Ibid. ; see also Mussoorio Bank r. 
Raynor. 4 A. 600, 608 (1882) ; s. c., 9 1. A. 70. 

(7) Ram Sabuk i\ Kamineo, 14 B. L. R. 
(p. 0.) 394, 406 (1874) ; b. c., 23 W. R. 1 13. 
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Court below sliould give its own opinion as to who are the parties who should 
be substituted upon the record, and should make and send a certificate 
or statement on which their Lordships can act.(l) When only the petition 
for leave to appeal has been filed and before it is allowed, the High Court 
has jurisdiction to entertain applications relating to the appeal. (2) Further, 
if the appellant has taken no steps towards prosecuting the appeal, the 
petition of appeal may be struck of! the file by the High Court.(3) The * 
.ludicial Committee have no jurisdiction to entertain any application in an 
appeal until the petition of appeal is lodged there, thougli the transcript has 
been registered in the Council office. (4) If after the admission of the appeal 
no steps are tak(in by the appclhint within reasonable time, tlie Judicial Com- 
mittee, upon a certificate of the Registrar of the High Court that no further 
proceedings have been taken after the admission of the appeal, will dismiss it. (5) 

It was considered that an appeal to the Privy Council having once been admitted, 
wliether properly or erroneously, the High Court had no further jurisdiction to 
review its order and declare the appeal rejected. (fi) But in a later case Prinsep, J., 
lield tliat an order granting leave to appeal to the Priv)^ Council was open to 
review. (7) And an order refusing leave to appeal to the Privy Council can be 
reviewed by the Court which made it.(8) 

* 

Rehearing of appeal by the Privy Council.- -It is unquestionably 
the strict rule, and ought to be distinctly understood as such, that no cause 
in the Privy Council can be reheard, and that an order once made, that is a 
report submitted to His Majesty and adopted, by being made an Order in 
Council, is final, and cannot be altered. The same is the case of the judgments 
of the House of Lords, that is, of the Court of Parliament, or of the 
King in Parliament as it is. sometimes expressed, the only other suprem(‘. 
tribunal. Whatever, therefore, has been really determined in theses (burls 
must stand, there being no power of rehearing for the purpose of changing 
tin' judgment pronounced. Nevertheless, if by misprision in ejnbodying Ili(‘ 
judgments, en’ors have been introduced, these Cburts possi'ss, by Common 
Jjaw, tlie same powtT which tin* Courts of Record and Statut<' hav(‘ of r<u‘tify-- 
ing the mistakes which have crept in. It is impossible to doubt that the 
indulgence extended in sucdi cases, is mainly owing to tli(‘ natural desire 
prevailing to prevent irremediable injustice being done by a Court of the 
last resort, where by some accident, without any blame, the party has not 


(1) Haidar Ali v. Tassadduk Rasul, 10 C. 
184 (1888). 

(2) Hurro Soondory v. Kistonauth, Fulton 
10 (1842). 

(3) Gobardhan v. Maui liibi, 6 B. L. R. 70 
(1870) ; Thakoor Kapilnath v. The Govern- 
ment, 1 C. 142 (1870). 

(4) Gungadhur v. Radhamoney, 0 Moo. 
P. C. 411 (1865). 

(5) Rabutty Dasseo e. Radhananth, 6 
M. I. A. 340 (1856). 

(6) Ameerunnissa v. Tndurjeet, 0 W. R. 97 


(1866). 

(7) Gopinath Birbar v. Goliuik Chundcr, 
10 G. 292 (1884) [this case on the interpreta- 
tion of substantial quQption of law appears 
to bo overruled by the Privy Council case] ; 
Tulsi Persaud Bhakt v. Benayck Misser, 
23 I. A. 102 (1894) ; s. e., 23 C. 918 ; Sukal- 
butti V. Babu Lai, 28 C. 1 90, 193 ( 1 900) ; s. c., 
5 ([ W. N. 

(8) Nand Kishore r. Ram Golam, 39 C. 
1037 (1912); 10 C. W. N. 1089. 
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been heard, and an order has l)een inadvertently made as if the party has hoen 
heard. Under the peculiar circumstances of this case their Lordships 
recommended the restoration of the appeal dismissed ex farte.iX) Even 
before report, whilst the decision of the Board is not yet res judicata^ great 
caution has been observed in permitting the rehearing of appeals. (2) After 
the respondent has had notice of a pending appeal, he is not entitled to further 
notice that the record lias been transmitted or that the appeal is set down for 
licaring, and he cannot ask for a rehearing of the appeal on the ground tliat 
he had no such notice. (3) The unusual indulgence of recommending a 
re>hearing of an appeal to His Majesty ought never to be granted except under 
very special circumstances, and only where the ex farie hearing has not been 
occasioned by any default in the party applying for a re-h(‘aring.(4) An Order 
in Council rescinding a previous Order in Council, granting special leave to appeal, 
may be discharged and the appeal restored. (5) Also an appeal dismissed for 
want of piosecution (under Rule 5 of the Order in Council of 1853) has been 
restored on explanation of delay incurred and on conditions as to costs and 
security to be given in England. (6) 

Appeals from decision given on second appeal.- - In an appeal to 
the Privy Council from a decree of the High Court made on a second appeal, 
the hearing before their Lorclship.vwust be based upon the materials wliich were 
op(‘n 1o the Higli Court, and the findings of the Subordinate Judge on matters 
not involving questions of law must be taken as conclusive, (7) and in such cases 
the findings of fact by the first Court are binding on the Judicial Committee. (8) 

Concurrent judgments on fact. — The Judicial Committee will not 
interfere with concurrent judgments of the Courts below on pure matters of 
fact, (9) unless very definite and explicit grounds foi* that interference are 


( 1 ) llajcndernarain v. Bijai ( Joviiid, 1 Moo. 
I. ]]7, 126, m, 142 (18,30), por Lord 
llroiighain. 

(2) Venkata Narasinha v. Court of Wards, 
13 I. A. 155, 158 (1886) ; s. o., 10 M. 7.3, 78 ; 
Yarlagadda Durga v. Mallikarujuna, 14 M. 
430 (1801). 

(3) Lalta Pershad v. Azzizuddin, 24 I. A. 
49 (1896) ; s. 0., 19 A. 209 ; Surnoinoyec r. 
Shosheo Mokhee, 12 I. A. 257 (1868). 

(4) Rajendcr Narain v. Bijai Oo\ind, 1 
Moo. P. C. 117 (1836); Surnomoyee r. 
Shoshoe Mokhee, 12 I. A. 257 (1868). 

(5) Mohun Lall v. Bibee Dasa, 8 Moo. T. A. 
492, 497 (1861), see ib., at p. 193. 

(0) Rabiabai v, Mahomed Ismail, 24 I. A. 
128; 8. c., 21 B. 723 (1897). 

(7) Lachmeawar Singh v. Manowar Hosaein, 
19 C. 253, 260 (1891) ; s. c., 19 1. A. 48, 53 ; 
LiiehmanSingh v. Puna, 16 C. 763, 766 (1899) ; 
8. 0., 16 T, A. 126; see Postonji Modi r. 
Queen Insurance Coy., 26 B. 332, 336 (1900). 


(8) Anangamanjari fripura Soondari, 14 
1. A. JOl, HO (1887); s. o., 14 C. 740, at 
]). 748 ; Munnalal v. Cajraj. 17 C. 246 (1889) ; 
Durga Chowdhrani v, .lawahir, IH C. 23 
(18‘K)). 

(9) Moung Tha Huyeen v. Moung Pan Nyo, 
27 I. A. 166 (1900) ; s. c., 28 C. 1 ; 4 C. W. 
N. 808 ; Dharam Chaml v. Bhawani Miarani, 
25 C. 189, 194 (1897); s. c., 24 I. A. 183; 
1 C. W. N. 697 ; Bireswar v, Shib Chandor, 

19 I. A. 101 (1892); s. c., 19 C. 452, 461 ; 
Ram Narain v. Bhim Oanjhu, 3 C. W. N, 
249 (1898) ; Sundaralinga Swami v, Rama 
Swami, 26 I. A. 55, 67 (1899); a. o., 22 
M. 516 ; Hari Har v. Uinan Parshad, 14 1. A. 
7 (1886); 8. c., 14 C. 296; Krislman r. 
Sudevi, 12 M. 512 (1889) : Ram T^l v. Metuli 
Husain, 17 C. 882 (1890) ; Asghar Roza r. 
Mehdi Hossein, 20 C. 560, 572 (1892) ; s. c., 

20 I. A. 38, 47 ; Parbati Dasi v, Baikunta 
Nath, P. C., 19 0. L. J. 120 (1913). 
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aiisigueih(l) and it is satisfied that tiwre is miscarriage ol justice or the violation 
of any principle of law or procpdure.(2) But wliere there are concurreni. findings 
ot facts and there is no substantial question of law in issue, their Ijordsliips, 
in ordfr 1o see how far the Courts have concurred in tiicii* vi(‘\v of fiio facts, will 
examine precisely wlmt tluur findings are.(3) Wiicre tlic Courts in India have 
come to a c<‘rtain conclusion on a ceitaiji issue, tliat is a fact wiiicli, considering 
1 he advantages tlie Judges in India gcmM'ally possess, of forming a correct opinion 
of ill e probability of a certain transaction, and in some cases of the credit due 
1o the witness, affords a strong presumption in favour of the correctness of their 
decisions, jn^t that circumstaiice does nol and ouglii not, to relieve tlie Judicial 
Committee, tlie Court of last resort, from tlie duty of examining tlie wliole 
(‘vidence and forming for itself an opinion on tlie wliole case. (4) But the duty 
of a Court of ultimate appeal is to judge from the evidence and not to infer from 
probabilities. (5) In a ri'.cent case where in a mortgage-deed a fictitious entry 
had lieeu made (which if correct woidd have brought it within the jurisdiction 
of lh(* Calcutta High Court), and there was no eviilence 'that there was an error, 
it was h(‘ld by th(‘ Privy Council that, concurrimt findings of ei'ror were not 
findings of fact, since a decision that there is no evidence to support a finding 
is a decision of law. (6) 

The Judicial fVminiittee has refused to dejiart from the ruh* as to con- 
currmit findings of fact, merely because the High Court has admitted documents 
tendered by t he appellant which the first Court Jiad rejected. (7) It cannot 
clelract from tlie weight of concurrent findings of fact, that different Courts, 
in arriving at the same result upon the same evidence, have not been influenced 
by precisely the shiik; considerations. A difference of opinion to tliat extent 
is only calculated to suggest that the evidence, whatever view be taken of it, 
must necessarily lead to one and the same inference, and ther(‘. will be no 
interference by the Privy Council in such cases. (8) Wliere no question of 
law, either as to the, construction of documents or any other point, arises on 
the judgment of the High Court, and there are concurrent findings of the two 
(hurts below on the oral and documentary evidence submitted to them, their 
Lordships wdll not entertain an appeal.(9) Wlien the question is not one of 
eonstruetioii of one or more deeds, which would be a question of law, but is 


(1) Moung Tha Huyoen v. Moiing Pan 
Nyo, 27 1. A. IGO (190*0) ; h. o., 28 C. 1 ; 4 
a W. N. 808. 

(2) Rani Srimati v. Khajondra Narayan, 
a] I. A. 127, 131 (1904); s. c., 31 0. 871 ; 
9 C!. W. N. 74 ; Mudhoo Soodun v. Suroop- 
ehunder, 4 M. I. A. 431 (1849) ; s. c. 7 W. R. 
P. C. 73 ; Meka Vcnkataraniayya Apparow 
V. Shri Raja Parthasarathy Apparow, 17 
0. W. N. 1222, P. 0. (1913). 

(3) Asghar Reza v. Mohdi Hosscin, 20 
C. 560, 572 (1892); s. c., 20 1. A. 38, 
40. 

(4) Mudhoo Soodun v. Saroop Chundcr, 
4 M. I. A. 431, 433 (1849); Musadee 
Mahomed Cazeem v. Meerza Ally, 6 M. 1. A. 


27, 49 (1854); Chuiuler Moneo v. Munmo- 
hincc,8M. 1. A. 477,489(1801) ; Tayamnmul 
V. SaBchachalla, 10 M. I. A. 429 (1805). 

(5) Wise V. Sunduloonissa, 11 M. I. A. 177 
(1807). 

(6) Harendra Lai v. Hari Dasi Jlobi, P. C., 
19 C. L. J. 484(1914). 

(7) Hurri Bhusan v. Upendra Lai, 23 I. A. 
97, 100(1895); s. c., 24 C. 1. 

(8) Nilmoni Singh v. Kirtichundor, 20 C. 
847, 852 (1893) ; s. c. 20 I. A. 95. 

(9) Toolsoy Persaud v. Benayek, 23 L A. 
102, 104 (1896); s. c., 23 C. 918; sec also 
Sukulbutti V. Babulal Mandar, 28 C. 190 
(1901); s. c., 6 C. W. N. 466. 
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11 question as to the offiict to bp given to decrees, leases and other documenls 
ns evidence of certain facts (e.q. that of adoption and its eonaequenccs), the 
concurrent findings against the faclum of the adoption will not be disturbed 
jucrely because, the evidence largely consisted of leases ami other written 
(l(x;ument8.(l) 

Tlie welWaiowTi rulo. o[ tlie Judicial Cojumillco not to distob concurrent 
findings of fact by tbfi 1 ow(t (^ourtH, unless tJiey arc sliown to be erroneous, is 
none tlio loss appli('ablo, aJtJiougli the Courts may not. liavci taken precisely 
tiie same view of tlio w(‘ight to bo attaclied to each particular item of evidence. 
Thus tlioir Lordsliips decHned to disturb suck finding wlu'jv otk' Court relied 
on the oral and tlio other on the documentary evidence. (2) In boundary cases 
the appellant must cojuo prc'pared to sliow clearly wlierc tlie decree appealed 
from is wrong, and wliat other course is right ; it is insuthoient to raise doubts 
as t.o the correctness of the decision. (3) 

It lias been recently licld that th(‘- provisions as to concurrent findings on 
fact would lie misconstrued if tlie rludges iu India were by implication subjected 
to the duty of making their narraiivo of circumstances minutety exlmiistive, 
und(T the jienalty of being pre.siimed to liav(‘ overlooked ehunentary considera- 
tions. (4) 

The Judicial Committ(‘o will not, on the ground that there was some im- 
perk'd ion in t he j)lea{lings, set aside the decree of a High Court, when the 
High ('ourt were right on the merits of the case. (5) Nor will their Lordships 
allow any new point, to bo taken for the fii'st time in tlio Privy Council. (G) 

Reversal of decree on preliminary question : entry into merits.— 

Ju Pisclior V. Kamala Naicki'r (7) it was arranged, in the commonf;emont of tlie 
argument, with the consent of the counsel on both sides, tJiat if tlieir Lordships 
slioiild be of ojiinioii tlnvi the decision of the Court below could not be sustained 
on the grounds on which it had beim based, they should proceed to consider 
the whole case on its merits, and finally dispose of it. And tlieir Lordships, 
being of opinion tliat the decision could not be sustained on the grounds on 
wliich it had been based, considered tlie whole case on its merits and dismissed 
the appeal without costs, saying that as they dismissed the appeal on wholly 
different grounds from tliose relied on by the Court below the dismissal should 
bo without costs. 

Costs. — When a cause is remanded by the Privy Council and the mis- 
carriage of the suit was occasioned by the manner in which the issue was framed 


(1) Luchman Lai v. Kaiiliya Lai, 22 I. A. 
T)], 58 (1894) ; s. c., 22 C. 6l)9, 018. 

(2) Anugra Naraiix v. Hanuman Sahai, 
30 (\ .303, 308 (1902) ; s. c., 30 1. A. 41 ; 
7 0. W. N. 225. 

(3) Rajeoomar Hay v. Cuinnd ChanthT. 
19 1. A. 140, 147 (1892) ; h. c., 19 C. G71. 

(4) Mirza Saj jad v. Wazii* All, 39 1. A. 1 50 
(1912); 10 C. W. N. 889; 14 Bom. L. R. 
1055. 


(5) Cunga Pershad v. Moharani Bihi, 
121. A. 47, 61 (1884). 

(0) Sundaralinga Swami v. Ramaswami, 
20 I. A. 55, 57 (1899); s. c.. 22 M. 615; 
Sambliunath v. 8urjainoni, 24 I. A. 191 
(1897); 8. c., 25 C. 187 ; 1 C. W. N. 649; 
Imarabandi v, Kamaleswari Pershad, 21 C. 
1005, 1017 (1894) ; s. c., 21 I. A. 118. 

(7) 8M,I. A. 170, 188, 189(1860). 
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by the .Judge, tJie costs of appeal should be directed to be costs in the cause. (1) 
In the case (2) tjited their Lordships, while remanding the case, ordered that if 
the respondent failed to appear in the High Court, or if the appeal should be 
decided against him, the respondent should pay the appellant’s costs of the appeal 
in England, and the costs (if any) paid under the decree of the High Court were 
to be repaid to him. When an appeal is heard ex joarte in the absence of the 
respondent and it is dismissed, the respondent is entitled to costs up to, and 
including, the lodgment of his printed case, and also to the costs of appearance 
for applying for the same. (3) 

Pauper appeal. — In an early case (4) leave to appeal in forma fauferis 
was granted on an application to tlie High Court on an unstamped paper, but 
(certified by counsel tJiat there was reasonable ground of appeal. It has been 
recently held that the High Court cannot entertain an application for leave to 
appeal to the Privy Council in forma, paujperis and to be exonerated from deposit- 
ing the respondent's costs and the usual fees. (5) Tlie question whetlier it is 
necessary to apply for leave to prosecute an appeal in forma. ])auper)s in England, 
although the C'Ourts in India admitted such an appeal, was referred to in Munui 
Ham V. Sheo Churn. (6) 

Appeal pending; effect on rights of owner. — The pendency of an 
appeal to England does not put the party who, subject to that appeal, is the 
owner of an estate, under a legal disabilit)'^ to bring a suit in that character against 
t hird parties. (7) ' 

Decree. — Tliis term is defined in sect. 2 (2), and under that definition a 
decree may be either preliminary or final. The distinction between the two 
is pointed out/ in the explanation to that section. Under sect. 97, parties 
aggrieved by preliminary decrees are required to appeal therefrom. Se('t. 594 
of th(^ last Code ra!i as follows : '‘decree weludes also judffmeUt ami order, ’ (8) 
Decree now includes a final order. Clauses (f/) and (h) of sect. 59;) of th(‘ last 
(■ode spoke of " final decrees," Sect. 109 now speaks of any decree or final 
order." Apparentlv, then, nn appeal will lie from a d«‘ree which may be 
either final or preliminary and from an order which is tinal. This is in 
accordance with previous decisions. A final decree was alwa^'s appealable. 
And the Privy (Council held that “ final ” for this purpose did not mean the last 


(1) Rajah Saheb Perhlad Seiii v. Run 
Bahadoor, ]2 M. I A. 289 (1869). 

(2) Kalee Pershad v. Binda Lall, 12 
M. I. A. 343, 349 (1869). 

(3) Sambhu Nath v. Surjamani, 24 I. A. 
101 (1897); 8 . c., 25 C. 187, 189; 1 C. W. N. 
()49. 

(4) In re Jowad Ali, 8 W. R. 48 (1867). 
I’liifi order was mado on condition that the 
usual security for co.sts was to bo given and 
tho costs of translation deposited. 

. (5) Jagadanand v. Rajendra, 17 0. L. J. 
381 (1912). 


(6) 4M. I. A. 114, 136(1846). 

(7) Rajali Saheb Perhlad Soin v. Budhoo 
Singh. 12 M. 1. A. 275, 342 (1869); s. c., 
2 B. L. R. (r. c.) 1 11, 142 ; 2 W. R. (e. c.) 
6 , 20 . 

(8) It has been held that therefore tho 
provision in sect. 588 of the last Code did not 
restrict tho provision in sect. 599 that an 
a})peal might be brought to tho King in 
(Jouncilfrom a final order; Krishna Prasad 
V, Motichand,40 I. A. 140 ; 17 C. L. J. 573 
(191,3); 17CW. N. 637. 
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tlcfjree but a decree deterniiiiing rights finally, such as a preliiuiiiury decree 
establishing the liability to account and directing accounts to be taken.(l) 
In the case cited it was said that, to decide whether a decree is final or 
not, the Court should look at what was the real question before the Coui*t 
when the decree was made. Wliere the plaintiff alleged that the defendant was 
accountable to him upon several claims, and the defendant alleged that he had 
got legal defences to every one of those claims and that lie was not accountable 
at all, and the Court held that the legal defences put forward wore valid as to 
some of the claims, and as to others of the claims they were invalid and 
theri'fore the defendant must account, and passed a decree for account ; such 
a decree directing accounts was held to be a “ final ” deciec under the last 
(We. (2) ‘‘It is true,'’ said Lord Hobhouse, “that the decree that was made 
does not declare in tenns the liability of the defendant, but it directs accounts 
to be taken which he was contending ought not to be taken at all, and it must 
be held that the decree contains within itself an assertion that, if a balance is 
found against the defendant on those accounts, the defendant is bound to pny 
i1. Tlicrefore the form of the decree is exactly as if it affirmed th(‘ liability 
of the defendant to pay something on each one of these claims, if only the arith- 
iiietieal result of the account should be worked out against hin\. Now that 
question of liability was the sole question in dispute at the hearing of the cause, 
a]id it is the cardinal point of the suits. The arithmetical result is only a coiise- 
(pience of the liability. The real question in issue was the liability, and that 
lias been determined by this decree against the defendant in such a way that in 
this suit^it is final. The Court can never go back again upon tliis decree so as to 
say that, though tlie result of the account may be against the defendant, still 
the defendant is not liable to pay anjd-hing. That is finally determined against 
him, and therefore in their Lordships’ view the decree is a final one witliin the 
jueaning of the Code. (3) 

An order of remand, where the first Court has dispt)sed of a suit on a pre- 
li])ii]jary point, is not a final, but an interlocutory decree. (4) But where a 
remand was made undei’ the wrong section and the order of the High Court 
decided a cardinal issue in tlie suit, which could never, while the decision stood, 
be disputed again, there was held to be a final decree, notwithstanding that 
Ihere might be inquiries yet to be made in disposing of the suit, e.f/. where the 
High Court, reversing the decree of the iirst Court, held that a valid bequest 


(1) Rahimbhoy v. Turner, 18 1, A. l>, 7; 
s. e., 1.5 R. 156 (1890). 

(2) Rahimbhoy v. Turner, 15 R. 155, 159 
(1800) ; H. e., 18 I. A. 6 : cf. Alxm Sha i\ 
(’assirao, 0 B. 2()0 (1882); Ishvargar v. 
Caudasama, 8 B. 648 (1884). 

(3) Raliinibhoy v. Turner, 18 J. A. 0, 7 
(1890) ; s. e., 16 B. 156. See also Saiyid 
Muzhar H ossein v. Bodlia Bibi, 22 1. A. 1 
(1894); H. c., 17 A. 112, 110; Hafiz Abdul 
V. Hari Raj, 22 A. 405, 407 ( 1 900) ; IShantaram 
r, Jamsetji, 4 Bom, L. R. 212 (1902). 


(4) Mahant Ishvargar Budligar v. Canda- 
sama Amarsang, 8 B. 648, 651 (1884) ; 
Habib-un-nissa v. Munawar-uii-nissa, 25 A, 
629, 630 (1903); Forbes v. Amoeroonissa, 
10 M. ]. A. 340, 359 (1866) ; s. c., 1 Suth P. 
C. 621, 627; Tirunarayana v. Gopalasami, 
13 M. 349 (1889); Tussuduk Rasul v. 
Farzand Hasain, 2 C. W. N. ccci. (1898) ; 
Ahmadr.Gobmd,33A. 391(1911); Krishna 
Chandra v. Ram Naraiii, 18 0. L. J. 124 
(1913). 



440 


THE CODE OE CIVIL PROCEDURE. 


Part VII. 
Hec. J 12. 


was jna.de by a wiJJ and rejuandcH tJic case for the trial of other issues. (1) Where 
the Higli Court affirmed the liability of the appellant, which could never be ques- 
tioned again and was the cardinal point in tlie suit, (2) an appeal was held tt> lie. (3) 
Where a (Miididate at an exajnination for pleadersliip was erroneously declared 
by a notification in tlie Government Gazette to be qualified for admission as a 
vakil of the High Court, but when the mistake was found out the notification 
was caiu'.elled, on application for leave to appeal, held that Chapter XLV. of the 
last Code had no application, and that the matter was mjt one in whicJi tiic 
High Court was concerned to give or refuse leave to appeal. (4) Where, 
after the admission of an appeal to the Privy Council, the Court below 
passed a judgment in review in the same case, which judgment was sent 
up and notified to the Council, and put on record in the appctil case, 
it was lield open to the Judicial Committee to pass judgment on 
the appeal, without prejudice to the subsequent judgment whicli was 
passed on review. (5) 

Pinal order. — As regards orders madtr prior to decree whicli arc only so 
many steps towards the ultimate decree, they may be styled preliminary or 
interlocutory, and in this sense not final. By final order is apparently meant an 
order which terminates the proceedings in favoiu* of one of the parties. (6) In 
tlie case cited, Markby, J., said : “1 do not know any meaning to th(‘ word 
‘final’ which can be appli(‘d to orders made subsi^quent to decree.” /Sed qiL 
8uch an order cannot, it is true, possess finality in the sense in whii li that term 
is opposed to ordej’s which arc steps towards the decree, for the decree has 
ex hypothesi been made, but the order may be final as terminating the paiticular 
proceedings in which it is made, and the final character of such orders is recognized 
in sect. 2 with reference to matters determined under sect. 47, a7ite.(l) It has 
been held that the (juestioii of finality must be determined with refeience 1o the 
precise relation in which it stands to the proceedings before the Court. (8) It 
is not always easy to distinguish between what is a final and whatds an interlocu- 
tory order. The Court of Appeal (in England) has not attempted to give an 
exhaustive definition, and the Legislature in the Judicature Act, 1875, sect. 12 
has not given such a definition. (9) Sect. 2, clause (2), Explanation, of this Code, 
says that a decree is final when the adjudication completely disposes of the suit. 
“ No order, judgment, or other proceeding,” says Brett, L,J.,(10) “ can be final 


(1) Muzhar Hosscin i\ Badlia Bibi, 17 A. 
(1*. 0.) 112, 116 (1894). But see Baij Nath 
c. fcJohan Bibi, 31 A. 545 (1909). 

(2) Kahimbhoy Habibhoy v. Tui’ner, 15 B. 
155 (1890) ; s. e., 18 I. A. 6; cf. Abcu Sha v, 
Cassirao, 6 B. 260 (1882). 

(3) 8oo Habib-un-iiiss.i v, Muiiwar-un- 
nissa, 25 A. 029, 630 (l! 03). 

(4) In the matter of the petition of 
Sukhnandan Lai, 6 A. 163 (1884). 

(5) Toondun Singh v. Pokhnarain, 1 I. A. 
342, 345 (1874). 

(6) Jagessur Sahai v, Muracho Koer, 1 C. 


L. R. 354, 358 (1877). 

(7) See Ram Taruk o, Mo.yahobafi, 6 0. W. 
N. 246 (1901). 

(8) Harish v. Nawab Bahadur of Moor- 
shidabad, 13 C. L. J. 688 (1911) ; 15 C. W. N. 
879 ; Seurctary of Stat» v. B. J . S. N. Coy., 
13 C. L. J. 90 (1911). 

(9) Lewis V. Williams, 31 Ch. D. 623 (1886), 
Chitty, J., p. 627. 

(10) Standard Discount Co. v. La Orange, 
3 C. P. D. 67, 71 (1877) ; s. c., 47 L. J. C. P. 
3; cf. White Witt, 5 Ch. D. 689 
(1877). 
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\\]iic]i does not at ouee aft'eet tLc status of tlie parties, for whieiiever side the 
decision may be given ; so tlnit if it is given for the plaintill it is conclusive 
against the dchuidant, and if it is given for the defendant it is conclusive against 
(he plaintiff.” “1 conceive,” says Fry, L.J., “that an order is final only 
where it is made upon an application or other proceeding which must, whether 
sucli application or other proceeding fail or succeed, determine the action. 
Conversely, i think that an order is ‘ interlocutory ' where it cannot be affii’ined 
that in either event the action will be determined.” When any further step 
is necessary to perfect an order (1) or judgment, it is not final but interlocutory. (2) 
A judgment may be either ffnal, or preliminary, or interlocutory, tlie difference 
betw^een them being that a final judgment determines the whole cause or suit, 
and a preliminary or interlocutory judgment determines onh^ a part of it, leaving 
other matters to be determined. (3) An order dismissing a petition, presented 
under the Indian Companies Act (Act XII. of 1895) for confirmation of the 
alteration in the Memorandum of Association, on the ground that no such 
resolution as the law' requires has been passed, was held appealable under the 
former section. (4) The order of a High Court setting aside an order of a District 
Judge calling on to his own file proceedings pending in the Court of a Subordinate 
Judge, and directing tliat the proceedings be remitted to the Court of the Sub- 
ordinate Judge, and tliat tlie application presented to that Court may be dis- 
posed of, is not- a final order, (5) nor is an order refusing to appoint a Receiver in 
a suit, (6) An order of a High Court setting aside an order of a lower Court 
refusing to set aside an ex jfarlc decree is a purely interlocutory and not a final 
order, (7) ^ind so is an order rejecting an application for stay of execution of a 
decree under appeal. (8) An order under the Rules and Orders merely refusing to 
re-open a Registrar's report is not final; (9) nor is an order deciding only that the 
Respondent should be at liberty to sue in forma pauper is. {\i)) But an order of 
the High Court based on the ground that the plaint does not disclose any cause 
of actionagainst the defendant is a final order within the meaning of this clause;(ll) 
and so is an order setting aside the decision of a lower Court as to the respective 
shares of the parties to a partnership suit and directing fresh accounts to be 


(1) Salaman v. Wadner, 1 Q. B. 734, 736 
(1631) ; 8. c., 60 L. J. Q. B. 024 ; 64 L. T. 
008; 39 W. K. (Eng.) 547. 

(2) CoUina v. Paddington, 5 Q. B, D. 368, 
370 (IrtSO), ])er Baggallay, L.J. 

(3) Tlio Justices of the Peace for Calcutta 
V. The Orieutal Gas Company, 8 B. L. R. 433, 
452 (1872), p(^r Couch, C.J., and Markby, J. ; 
cf. Rahimbhoy v. Turner, 15 B. 155 (1800) ; 

c., 18 I. A. C. 15 B. 155 (1890). 

(4) Bombay Burma Trading Co. v. Borabji, 
5 Bom. L. R. 348 (1003) ; s. c., 27 B. 415. 

(5) Palakdhari v. Radha Prasad, 2 A. 65, 07 
(1878). 

(6) Chundi Butt v. Pudnianund, 22 C. 
028, 930 (1895). 

(7) Rai Radha Kissen v. Collector of 


Jaunpore, 5 C. W. N. 153, 157 (1000) ; s. c., 
23 A. 220, and the more fact that the High 
Court, apparently on the assumption that it 
was such an order, have certified the suffi- 
ciency of the amount and value of the suit, 
cauuot make appealable an order wiiicli docs 
not fulfil the statutory conditions. 

(8) Srinivasa v. Kesho Prasad, 13 C. L. J. 
681 (1011) ; Krishna Chandra v. Ram Naraiii, 
18 C. L. J. 124 (1913). 

(9) Royal Insurance Co. v. Akhoy Coomar 
Butt, 6 C. W. N. 41 (1901). 

(10) Sakan Singh v. Gopal Ch. Neogi, 8 
C. W. N. 296 (1904). 

(11) Harish v. Nawab Bahadur of Moor* 

shidabad, 13 C. L. J. 688 (1911) ; 15 C. W. N, 
879. . 
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taken. (1) Tlie dismissal of an appeal to the Privy Council for want of 
prosecution is not a final order within the meaning of Art. 179, Sch. II. of 
1 he Limitation Act.(2) 

Appeal under Letters Patent not falling within the Code, — 

Where, by an Order in Council, a case was remitted to the High Court with a 
direction to take an account between the parties on certain principles, and it 
was further ordered that if, on the taking of the accounts, anything should be 
found due to the plaintiff, a decree should be made in his favour, and if nothing 
sliould be found due to him the suit would be dismissed, and when the case 
came back to the High Court, a Division Bench took the accounts and 
made a decrei^ against the defendants ; held that sects. 595, 596 of the 
former Code did not apply to such a case, but a right of appeal to His 
Majesty in Council might be successfully claimed under clause 39 of the Letters 
Patent, the amount in dispute being over Rs. 10,000, because it was a final 
decree of a Division Court of the High Court from which an appeal did not lie 
to the High Court under clause 15 of the Letters Patent. The expression “ a 
Division Court " in sect. 39 (it was held) did not apply only to a Division Court 
sitting on the original side. (3) 

“ Passed on appeal.’’ — This does not mean the same thing as any order 
passed in the exercise of appellate jurisdiction. So an order icjecting an applica- 
tion to review a judgment passed on appeal is not an ordei* made on appeal from 
which an appeal lies to the Privy Council.(4) Nor is an order rejecting an 
application to amend a decree ; (.5) nor is an order refusing to admit an appeal 
presented beyond the prescribed period.(6) Two essential elements to be con- 
sidered in deciding whether an order is one passed in appeal are whether the 
relationship of a Superior and an Inferior Court exists, and whether the Superior 
Court possesses the power to review, affirm or modify the decisions.(7) An 
order passed by the High Court in the exercise of its revisional jurisdiction under 
sect. 115 or its powei of superintendence under sect. 15 of the -High Courts Act 
of 1851 is made or passed on appeal within the meaning of thus clauge.(8) 

“ Or by any other Court of final appellate juriBdiction.”--As, for 
example, from the final ord<;r of a District Judge, when there is no appeal to 
the High Court. (9) 


(1) Dwarka v. Haji Mahomed, 15 C. W. N, 
60 (1910). 

(2) Ratuk Natli v. Mt. Munni Dei, P. 19 
C. L. J. 674 (1914); and see Abdul Majid v. 
Jawahir Lai, P. C., 19 C. L. J. 020 (1914) (such 
an order in Council is not an order affirming a 
decree). 

(3) Guru Prasanno Lahiri v. Jotindra 
Mohun Lahiri, 32 C. 963 (1906) ; s. c., 9 
i\ W. N. 566. 

(4) Rajah Eiiaet Hussciu v. Rowshun 
Jehan, 10 W. R. (F. B.) 1 (1868); Souda- 
moiu’c Dassec r. Mal\atab Chand, 0 W. R. 


Misc. 102 (1866). 

(5) Sunder Koor v. Chandeshwar Ihosad, 
30 C. 679 (1903). 

(0) Kassondas v. Gangabai, 9 Bom. L. R. 
566 (1907) ; 32 B. 108. 

(7) Harish v, Nawab Bahadur of Moor- 
shidabad, 13 C. L. JTOSS ; 16 C. W. N. 879 
(1911). 

(8) Harish v. Nawab Bahadur of Moor- 
shidabad, supra. 

(9) Saadatmand Khan v. Phul Kuar, 25 
1. A. 146 (1898) ; s. e., 20 A. 412, 416. 
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the exercise of original civil jurisdiction.” — There i» no right 
of appeal trom a decree made by the High Court in the exercise of original 
juiisdictioiij if an appeal will lie to the High Court itself under clause 15 ; but 
there is a direct appeal from a decree made in the exercise of original jurisdiction 
by a Division Bench of two Judges. There is no appeal, under clause 40 of the 
Letters Patent, to the Privy Council from an interlocutory judgment or order 
of a Judge of the High Court iejj. an order for inspection of docujiients), unt il such 
judgment or order has been subjected to an appeal to the High Court, under 
clause 15 of the Letters Patent, except in those cases, in which, by reason of the 
number of the Judges who have made such order, an appeal under clause 15 is 
given directly to the Privy Council.(l) There is no appeal against the decision 
of a High Court passed on appeal from an award of compensation made by the 
(^ourt t o which a reference had been made under sect. 18 of the Land Acquisition 
Act, for such a decision is an award. (2) 

Any decree or order, when the case is certified.” — The certificate 
is given under 0. XLVl. r. 5 that the case is otherwise ” a fit one for appeal. 
This provision is intended to meet special cases wherci tlie point in dispute 
is of importance, though not measurable in moncy.(3) In all cases below the 
appealable value an application should be made to the High Court for such 
a certificate, before application is made for special leave from the Privy Council 
itself. (4) This clause includes cases where it cannot be said that tlie amount 
or value of the subject-matter of t he suit is Rs.10,000 or upwards, or that tlie 
amount or value of the dispute on ajqieal is of that sum or upwards, (5) where 
the amoTint or value of the subject-matter of the suit in the Court of first instanc('. 
is below Rs.10,000, but the amount or value of the dispute on appeal is Rs.10,000 
or upwards (6) and where the matter in dispute is under the appealable value. 
Where the certificate of the High Court simply said, “ Let a ceitilicatc be granted 
that this is a fit case for appeal to His Majesty in Council, and let the usual notices 
be issued,” it was held to have been given pursuant to sect. 595 (c) and the latter 
alternative of sect. 600 of the former Code.(7) The discretion vested in the 
Court by this clause should be sparingly used. (8) This clause is not lo be 
interpreted as restricted to “ final orders.” (9) 

“Fit one.” — Thus an order, rejecting a petition for confirmation of 
an alteration in Memorandum of Association presented under the Indian Com- 
panies Act (XII. of 1895) on the ground that no such resolution as requir(Ml 


(1) Soubai r. Ahmedbhai Habibhai, 9 
Bom. B. C. I?. 398, 400 (1872). 

(2) Special Officer Salsctto Building Sites 
r. Lasabhai, 17 O. W. N. 421 (1913). 

(3) Banarsi Prasad v. Kashi Krishna, 28 
J. A. 11, 13 (1900); Srinivasa v, Kesho 
Prasad, 13 C. L. J. 681, 686 (1911). 

(4) Moti Chand v. Ganga Prasad, 29 1. A. 
40, 42 (1901). 

(5) Bombay Burma Ti’ading Co. v. Dorabji, 
5 Bom. L. R. 348 (1903). See also Banarsi 
Prasad v.Kashi Krishna, 221. A. 11, 13(1900); 


8. c., 23 A. 227. 

(6) Amar Cliand v, Shoslii, 31 C. 306, 306, 
309 (1903) ; Moti Chand v. Ganga Prasad, 
29 I. A. 40. 42 (1901) ; s. c., 24 A. 174 ; 0 
C. W. N. 362. 

(7) Webb V. Macphersoii, 31 C. 57. 74 
(1903) ; s. c., 30 I. A. 238 ; Amar Chandra v. 
Shoshi, 31 C. 305, 310 (1903). But cf. 
Tassaduq Rasul v. Kashi Ram, 25 A. 109 
(1902) ; 30 1. A. 35. 

(8) Srinivasa v. Kesho Prasad, supra, 

(9) Ib. 

2 G 
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by law had been passed, can be certified to be a fit case on the ground that the 
financial and commercial position of the Company may bo seriously aficcted by 
the questions at issue, and also that it is of great importance to Indian Com- 
panies generally that their rights should be precisely defined on this point. 
The value of the question at issue between the parties, in such a case, is one to 
which it is impossible to give a numerical expression. (1) No appeal lies from the 
judgment of one Judge of the High Court, or of one Judge of a Division Court, 
or of two or more Judges of the High Court, where they are equally divided in 
opinion (sect. 111). But in any such case an appeal should be made in the first 
instance to a Division Bench of the High Court under clause 15 of tlie Charter, 
before an appeal can be preferred to His Majesty in Council. (2) The question 
whether an applicant had established that substantial loss might result to him if 
execution was not stayed pending the hearing of the appeal presented to the High 
Court is not a question which would justify a special certificate of fitness under 
this clause.(3) Sections 47 and 48 of the Provincial Insolvency Act (TIL of 
1907) do not interfere with any right of appeal to the Privy Council.(4). 

Conditions imposed on right of appeal (Sect. 110}.— This section 
requires that in order to give a right of appeal there must be in dispute either 
directly or indirectly an amount of Rs. 10,000, If the decree affirms the Court 
below, another condition is affirmed, namely that the appeal must involve some 
substantial question of law. The presence of such a question does not give a 
right of appeal, when the value is below the mark. The requirement of it restrict s 
the right when tlie higher decree affirms the lower.(5) Wlien it is laid cl')wn tliat 
the decree must involve, directly or indirectly, some claim or question to or 
respecting property of Ks.10,000 in value or upwards, tlie reference is to suits 
in existence and not to suits in gremio faiwi\^) The reason for fixing the 
irdnimiim appealable value is based on the principle of not allowing the 
litigants, who have not succeeded in the High Courts, to be harassed by fm'ther 
appeals, when there is nothing at stake but small amounts of money. (7) But to 
meet special cases, not satisfying the conditions mentioned in sect. 110, such for 
instance as those in which the point in dispute is not measurable by money, 
though it may be of great public or private importance, an aj)peal may be 
granted under sect. 109, clause (c), when the High Court certifies that the case 


( 1 ) Bom bay Bm’ma I'rading Corporation v. 
Dorabji, 5 Bom. L. R. 348 (1903), 2 )er 
Jenkins, C.J. ; a. c., 27 B. 415. 

(2) Sri Gridhariji Maharaj v. Pnrushoiuni, 
10 C. 814, 817 (1884). For cases prior to 
sect. 0, Act VI. of 1874, see In re Court of 
Wards, 7 B. L. R. 730, 734 (1871); Surno- 
moyee v. Luchmiput, B. L. R. Sup. voL 694 
(1867) ; and Leelanund Singh v. Luchmessur 
Singh, 13 M. I. A. 490, 493, 496 (1870) [ono 
Judge of High Court miscarrying in giving 
effect to decree of Privy Council]. 

(3) Srinivasa v, Kesho Prasad, 13 C. L. J. 
681, 686 (1911). 


(4) Chattraput Dugur v. Ivharaj Singh, 
17 C. W. N. 752 (1913) ; 17 C. L. J. 547. 

(5) Banarsi Prasad v. Kashi Krishna, 28 
1. A. 11, 13 (1900); s. c., 23 A. 227 ; G 
C, W. N. 193. Sco also Radha Krishna v. 
Rai Krishna Chand, 5 C. W. N. 689 (1901) ; 
8. c., 23 A. 415 ; 28 L A. 182, 184. Husen* 
bhoy V. Ahmedbhoy, 26 B. 319, 325 (1901). 

(6) Hanuman Pi'asad r. Bhagwati Prosad, 
24 A. 236, 238 (1902) ; Moofti Mohummud 
Ubdoolla V. Mootichand, 1 M, 1. A. 363 (1837). 

(7) Banarsi Prasad Kashi Krishna, 23 
A. 227, 232 (1900) ; s. c., 28 I. A. 11 ; Clarke 
V, Brajeudra, 13 C. W, N. 1127 (1909). 
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is fit for appeal “ otherwise,’* that is when not meeting the conditions of sect. 
100.(1) The mere assent of the respondent to an appeal cannot give to the 
appellant a right of appeal which the Code does not allow nor can it sustain a 
certificate which is obviously erroneous.(2) The defendant will not be allowed to 
make a new case based on grounds which were not urged in the Courts in India 
nor specified in the petition to the High Court for leave to appeal nor suggested 
in the reasons contained in the case for the appellant.{3) 

‘^The amount or value.” — ^The section incorporates the provisions of 
the Privy Council Appeals Act of 1874.(4) This does not mean the value as 
estimated for the payment of stamp duty, but the i*cal or market value. The 
stamp duties imposed for fiscal purposes are calculated on a certain rule fixed 
by law, but the right of appeal depends on the value, which is a matter of fact.(5) 
The words “ The value of the subject-matter in the ComT of first instance ” 
do not in any way affect tlie right of appeal when the real value of 
the subject-matter is R8,10,000.(6) The Court has only to look at the value 
of the question at issue in the litigation. (7) As regards the Court of first instance 
the section speaks of the value of the subject-matter of the suit^ and as regards 
the appeal to the Privy Council of the matter in dispute. There is a distinction 
between the two ; (8) what is such matter depends on the facts of each case. (9) 
in the first clause of sect. 110 means “ and ” and not “ or.” Thus wlierc 
tlie value of the subject-matter of the suit in the Court of first instance was 
below Es.10,000, field by the Privy Council that this section did not ap[>]y, 
for tlie (iaso must comply with both conditions to justify the admission of an 


(1) Jianai’si Prasad V. Kaslu Rrislma, 

A. 231 (1900) ; iMoti Chand v. CJaiiga Prasad, 
24 A. 174, 178 (1901) ; s. c., 29 1. A. 40. 

(2) Banai-si Prasad v. Kashi Krishna, 28 
1. A. 11, 14 ; 8. c., 23 A. 127 ; 5 C. W. N. 193 
(1900) 

(3) Sold Ram v. Kanhaiya Lai, 1 7 C. W. N. 
005 (1913) ; 17 C. 1.. J. 488 (P. ( 1 ). 

(1) Pk-hayre v. Sivaganii, 15 M. 237, 239 
(1890). 

(5) Mohuii Lall hookal v. Biboo Bass, 7 M. 
1. A. 128 (1800) ; Gourmony Bobia t\ Khaja 
Abdul (iunny, 8 M. I. A. 208 (1800); Babu 
Lokvaj Hoy v. Kaiihya Singh, J I. A. 317, 
320 (J S74) rr Manohar Ganosh i\ Bewa 
Ham Charun W.is, 2 B. 219, 220 (1877); 
Baya Chand v. 1 1 cm Chand, 4 B. 515, 627 
( 1 880) ; Aiuanal l'«c;gam v. Bhajan Lull, 8 A. 
438, 445 (1880), whero tho distinction 
hotween valuation for purpose of Court fees 
and jurisdiction respectively is pointed out]. 
8oo Harilmr Prasad 8ingh v. Shy am Lai 
Singh, 40 C. 015 (1913) (case cannot be 
valued at different amounts for jurisdiction 
and Court fees); and Mohondra Sundar v. 


Biuabatidliu, 19 C. L. J. 15 (1913); as to 
valuation for Court fees, see Harriott 3'oviot 
Ken- (in tho goods of), 18 C. L. J. 308 (1913). 

(C) Peehayec v. Sivagami, 15 M. 237, 239 
(1890); Hari Mohun Misser r. Surendra 
Narain Singh, 31 C. 301 (1903) [suit for 
perpetual injunction ; value fixed for Court 
fees may be shown to be under real value]. 

(7) Ajnas Koocr v. Mussamut Lutscofa, 18 
W. R. 21 (1872) [right of irrigation]. 

(8) See Hikmat Ali i\ Wali-un-nissa, 12 A. 
506, 509 (1889); Lala Bhugwat Sabay r. 
Pashupati Nath Bose, 10 (!. W. N. 5G1, 066 
(1906). In Mussamut Amecna Khatoon e. 
Hadhahenod Misser, 7 Moo. 1. A. 761 (1859), 
tho Privy Council ai)pear to have held under 
the old order that tho ^’^aluo of the matter of 
dispute ill ap|X)al related to tho whole matter 
involved in tho suit. Onoroop Chunder 
Mookherjoe v. Pertab Chunder Paul, 6 W. H. 
Misc, 4 (1866). 

(9) Sco Husonbhoy i\ Ahmedbhoy, 20 B. 
319, 325 (1901), where tho income only and 
not the corpus was held to ho in dispute. 
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appoaUl) To determine the value the decree ib to be looked .,t as it affects 
tbe interests of tbo party prejudiced V*- detriment to the paity 
seeking relief is estimated at less than Rs.lO,^ the amoimt of the matter in 
dispute in appeal is not of the prescribed value.(2) In suits for partition the 
value is that amount of the whole estate which it is sought to partition, and not 
merely of the particular share which one of the parties may claim.(3) The 
value of mesne profits subsequent to suit is to bo taken into consideration in 
calculatiiK- the aiipealable value.(4) In actions of tort whe*e the damages are 
at lar-'c iUs not easv to define the value.fo) In a suit to enforce a mortgage- 
seemity fJie value is the amount claimed if such amount falls short of the value 
of the mortiraeed property, but it is tlic value of the property if this is exceeded 
l,v the amount due under the mortgagc.((j) Where the appeal is from the whole 
decree, and the decree has given an amount, includmg interest up to the 
date of the dcercc, which e-vcecds Rs.lO.OOO, it is clear that the matter 

Lion to be tried upon f be appeal must be whether the decree is or is not riyb . 
; tl^o deJo In,, or has not projierly ordered paymen of a sum exceed- 

um Bs.KlOOO. mere, i/icrefore. ut the date of the jndguwnt, the sum which 
IS rcaoveniblo is an amount (including interest) exceeding Re.lO^OOO, there js 
an appeal to the Privy Council, But interest accruing subsequent to the date 
of the deeree canii<;t be added by f lic High Courts in estimating the appealable 
value, and it is a question for the discretion of the Judicial Committee, whether 


such interest should be added or not.(7) But the costs of a suit are no 
part of the subject-matter in dispute, and cannot be used for the* purpose 
of estimating the appealable value ; if they were allowed to be added to 
the piincipal sum claimed, it would be in the power of every litigant, 


( 1 ) Moti Chand l\ Ganga Prasad, 21) T. A. 
40, 41 (1901) ; s. c., 0 C, W. N. 302, 304 ; 24 
A. 174; but cf. Ram Kirpal v. Rupkuar, 
3 A. 033, 035 (1881). 

(2) De Silva v. l)e Silva, 6 Rom. L. R. 403 
(1904) [suit seeking declaration of title to 
property valued R8.12,000 ; relief sought by 
establishment of title to undivided third 
sliaro (value 4000) and a partition on that 
basis with mesne profits]. 

(3) Lala Bhugwat Sahay v, Pashupati 
Nath Bose, 10 C. W. N. 664 (1906) ; e. c., 3 
C. L. J. 257 ; but seo De Silva v. Do Silva, 0 
Bom. L. R. 403 (1904) ; Motibhai v. Hari Das, 
22 B. 315 (1896), and Nobu Goundan v. 
Kumaravelu Goundan, 20 M. 289 (1896) 
[this last suit, however, did not involve a 
general partition]. 

(4) Dalgleish v. Damodar Narain Chow- 
dhry, 33 C, 1286 (1906) ; Mohodocn Hadjoar 
V. Pitchey A. C. 193 (1893) ; Gooroo Daas v. 
Gholam Mowlah, Marsh 24 (1862); seo 


Ikramul Huq v. Wilkie, 3/3 0. 893 (1906), 
where damages claimed, but not ascertained, 
were considered in determining the apjioal- 
able value. 

(5) Sec Amrita Nath Mitter v. Abhoy 
Chunder Ghosh, 9 G. W. N. 370 (1905) 
[libel], where it was held that the plaintiff 
cannot ensure an appeal to the Privy Coiineil 
by merely placing his damages at a suffi- 
ciently high figure. 

(6) Bonoy v. Kamalapoti, 13 C. L. J. 605 
(1911). 

(7) Gooroo Prosad Khoond v. Juggut 
Chandra (1860) ; s. c., 3 W. R. P. C. 14, 15 ; 
8 M. I. A. 166, 108, J69; Durga Das v. 
Ramanath, 8 M. I. A. 202, 264 (1860) ; 
Mutusawmy Jagavera v. Vcncataswara, 
10 M. I. A. 313, 320 (1865); Brindabun 
Dutt V. Beharee, 24 W. R. 442 ( 1 876) ; Nand 
Kishore v. Ram Golam, 16 C. W. N. 1089 
(1912). 
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by swelling the costs, to bring any suit up to the appealable valuc.(l) 
If a certificate be granted or leave to appeal given by the proper Court 
in India in a matter in which they have no jiurisdiotion, the Judicial 
Committee will dismiss the appeal as incompetent. But if an appeal is com- 
petently made, and it appears to their Lordships after argument, or is admitted 
at the Bar, tliat the greater part of it must fail, it is the constant practice of their 
Lordships to give relief in respect of the portion in which the appellant 
succeeds, notwithstanding that the subject-matter of that portion of the appeal 
may be less than the prescribed limit. Thus where a certificate was given in 
the presence of the parties that the value of the matter in dispute on appeal 
exceeded Ra.lOjOOO, but the appellant’s counsel, being satisfied that the appeal 
could not succeed as to the whole demand, had by his printed case and at the Bar, 
confined his argument to the question of a sum below Rs. 10,000 ; held by the 
Privy Council that the value of the subject-matter on appeal was not reduced 
below Rs, 10,000. (2) It was held in the case of a large number of suits 
tried together and dealt with in one judgment that inasmuch as although, 
if each case were taken separately, the value was below Rs.lOjOOO, yet 
if taken collectively the aggregate reached that amount, and the 
oases were all dependent upon the same judgment, leave to appeal 
should be given. (3) 

Or the decree must involve directly or indirectly.”—* It is not 
enough that the question decided by such decree is a question of title which 
may possibly affect the title of persons, not parties to the decree, to property 
not the subject-matter of the suit in which the decree was passed and 
concerning the title to which property there is no litigation pending.(4) 
In a recent case, however, where the value had been over Rs. 10,000 in the 
C’ourt of first instance, and less than that sum on appeal to the Privy Council, 
but the decision by the Privy Council would involve the validity of an award 
concerning larger sums, it was held that a certificate should be granted and that 
it was not necessary that a dispute respecting other property to a value of more 
than Rs.10,000 should be pending at the time of the application. (5) As to 
whether such a claim is or is not involved must depend on the circumstances 
of each case ; (6) as to the consolidation of suits, see 0. XLVI.*r. 4. 

^ Affirms the decision.” — The question has arisen whether these words 
in the last clause of sect. 110 are limited to a mere affirmance of the decree of 


(1) Diir^a l>as(3 v. Bamanath, 8 M. 1. A. 
2G2, 2(U (!!•*"; Nilmadhab v. Bishumber, 

M. T. a. 85. !03 (1869) ; fl. c., [\ B. L. R. 
27. 

(2) Kalka Singh v. Parasaram, 22 I. A. 
68, 73, 74 (1894) ; s. c., 22 C. 434. 

(3) Beonarain Singh v. Gum Singh, 34 0. 
400 (1907). 

(4) Haminian Prasad v. Bhagwati Prasad, 
24 A. 236, 238 (1902). 

(6) Sri Kishan I<al v. Kashmiro, 36 A. 446 
(1913) ; Maofarlane v. Leclairo, 16 Moo. P. C, 


181 (1882); Mt. Aliman v. Mt. Hasiba, 1 
C. W. N. 93 (1897) ; Ananda Chandra Boso 
V. Broughton, 9 B. L. R. 423 (1872). 

(6) See Balgleish v. Bamodar Narain 
Chowdhry. 33 C. 1286, 1289 (1906); In re 
Khwaja Muhammad Yusuf, 18 A. 196 (1896) ; 
Bhagwat Sahai v. Pashupati Nath Bose, 1 
C. W. N. 564, 566 (1906) [but see Be Silva 
V, Be Silva, 6 Bom. L. R. 403, 406 (1904) ; 
Aliman v, Hasiba, 1 C. W. N. Lxxxxin. 
(1897). 
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the Court below. Can a “ decision ” be said to be affirmed when, although the 
“ decree ” is uphold, the High Court in its judgment disagrees with the findings 
of the fact of tlic Court below? There is no definition of the word 
“ decision ” in the Code, but this word means tlie decision of a suit by 
the Court, or the decree, and not the “ judgment,” i.e. the statement of the 
grounds on which the Court makes a decree. Thus, when a decision is 
affirmed it is not necessary that the Appellate Couit should not only affirm 
the decree; made by the Court below, but should also affirm the grounds of fact 
upon wliich that judgment was passed. Where an Appellate Court dis- 
missed an appeal, but the reasons given by it in respect of some matters of 
fact were not the same as given by the lower Court, it w^as held by the 
Privy Council that the decree of the lower Court had been affirmed by the 
Appellate Court. The words “ decision of the Court ” in this section mean 
the decree and not the judgment.(l) A petitioner for leave to appeal claimed 
Rs.77,O()0 odd as the valut of the land taken under land acquisition proceed- 
ings. The Collector assessed the value at Kb. 28,287 ; the Judge uidield the 
Collector’s award. On appeal to the High Court (valuing the appeal at 
Kb. 4:9,000 and odd, i.e. the difierence between the Collector s award and the 
amount claimed) the High Court allowed the petitioner an additional sum of 
R 3 . 7 OOO. On an application for leave to appeal it was held that the decree was 
a decree of affirmance of the first Court’s decree, and there being no substantial 
question of law, leave was refused. In giving judgment the Court said, “ No 
doubt, in one sense it may be said that this Court did not affirm the decision 
of the Court below. But we must look to the substance of the case. * What is 
the decree from which the present applicant now desires to appeal to the Privy 
Council? Ho desire? to appeal only against the decision of this Court 
so far as it affirmed the decision of the Court below ; nothing else. This 
seems to be, in substance, as far as the subject-matter of appeal goes, a 
decree of affirmance. If the decree of this Court had been properly drawn, it 
Would have dismissed the appeal except to the extent that the additional sum 
was given. (2) 

‘^Substantial question of law.”— In the first place it must appear 
that the question is one of law.(3) It does not follow that because it would 
be such a question in England it is so here. Thus according to English law 
it is for the Judge and not for the jury to determine what is reasonable and 
probable cause in an action for malicious prosecution. The jury finds the facts ; 


(]) Tassaduq Ra.sul Khan v. Kashi Ram, 
30 r. A. 35, 39 (1902) ; b. 0 ., 25 A. 109, 1 14 ; 
7 C. W. N. 177 ; 5 Horn. L. R. 100 : praoii- 
rally overruling Anlighar Roza r. Hyder 
Roza, IG C. 287, 299 (1889). Soo also 
'riionipson V. Calcutta Tramway.s Co., 21 
C. 523, 525 (1894) ; Beni llai v. Ram Lakhan, 
20 A. 307 (1898) ; In re Viahwambhar, 
20 B. 099 (1895); Sundarbibi v. Bishesbar, 
9 A. 93 (1880). In Bankc Lall v. Jagat 
Narain, 23 A. 94, 97 (1900), this quostion 


was raiaod, but it was not necessary to 
decide it. Banga v. Pukai, 13 C. T/. ,1. 501 
(1910). 

(2) Srcc Nath Ray"?\ Secretary of State 
for India, 8 0. W. N. 294 (1904). 

(3) Sec as to this limitation In re Fed a 

Hoaaoin, 1 431 (1890), which was hold not 

vlira vires of Iho Indian legislature as a 
curtailment of ohiuso 39 of the Ijctters 
Patent. 
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the Judge draws tlie proper inference from the findings of the jury. In that 
sense the question is a question of law. But where the case is tried without a 
jury there is really nothing but a question of fact, and a question of fact to be 
determined by one and the same person. Where the Courts in India come to 
the same finding about the existence or non-existence of reasonable and pro- 
bable cause there is a concurrent finding on a question of fact, and no certificate, 
under sect. 600 certifying that the appeal involves a substantial question of 
law, should be given. (1) Where no question of law, either as to construction 
of documents or any other point, arises on the judgment of the High Court, 
a id there are concurrent findings on the oral and documentary evidence, no 
appeal will be entei‘tained.(2) Where the order allowing leave to appeal ran, 
“ There seems to be a point of law, whicli, however, does not appear to have 
boon argued here,” the appeal was dismissed as the leave was granted contrary 
to the provisions of the (V)de.(3) The question of law involved must be a 
“ substantial ” (4) one, which in the case cited was suggested to mean a 
question of great public or private importance. (5) Whether, however, the 
question is substantial ” or not must depend upon the circumstances of each 
case, and the reported decisions are of value only as illustrations of the appli- 
cation of the general principle. The construction of a deed of Ilehanawa was 
liold to he such a question. (0) But the rejection of an application for admission 
of additional evidence; in the Appellate Court is not.(7) The High Court has 
refused an appeal upon a mere question of practice, such as an order for 
inspection of documents. (8) Lastl^q if tliere is a point of law, which is also 
“ substatitial,” it must he ^‘involved'* in the appeal. The word “involve” 
implies a considerable degree of necessity. It does not mean that in certain 
contingencies a question of law might possibly arise. The practice of the 
Privy Coune/il is not to interfere with concurrent findings of fact of the Courts 
b(;low.(9) If the High Court is right in holding that there arc concurrent findings 
of fact, the inference is that the Privy (-ouncil will decline to go behind 
those findings. No doubt it was lield by Pontifex, J., (10) that the 


(1) Pcsionji Modi r. Quoon Tnaurance Co., 
25 P. 532, 335 (1900). 800 also Harish v. 
Nisliikanta, 2 H C. 591 , 593 ( 1 901 ) ; Ramayya 
7 ’. Sivoyya, 24 M. 549, .553 (1900). 

(2) Toolsoy Porsaud v. Bcnayck Misser, 
23 T. A. 102, 105 (1890) ; s. r., 23 0. 018 ; Tn 
the matter of the Petition of Feda Hosscin, 

I C, 43i, 1 1 ' (1870) ; Nirbliai Dass v. Rani 
Kuar, Hi A ,;7t (1804); Sukalbutti Man- 
(Iraiii V. Baku lal Mandar, 28 C. 190, J94 
(1901) ; s. c., 5 < . W. N. 455. But concur- 
rent findings that there is no evidence are 
deciHiona of law : Ilarcndra Lai v. Ilari Oasi 
l)ebi,P. f;.,19 (J. L. J. 484(1914). 

(3) Karui>})anaiu 0 . Hrinivas, 25 M. 215 
(1901) ; s. c., 0 0. W. N. 24 ; 4 Bom. L. R. 
248. 

(4) In re Vishwarabhar Pande, 20 B. 099, 


703 (1895). 

(5) Shuja Ali v. Ram Kuar, 20 A, 118 
(1897); Hanuman Prasad v. Bhagwati 
Prasad, 24 A. 230, 238 (1902). 

(6) Aliman i’. Hosiba, I C. W. N. lxxxxiit. 
(1897). 

(7) In the goods of Prem Chand Moonshco 
Upondra v. Oopal, 21 C. 484, 480 (1894), in 
which it was also held that the costs of a 
rejected application for leave to apx>cal to 
Privy Council should not bo included in the 
costs of the appeal already dealt with. 

(8) Sonbai 0 . Ahmedbhai, 9 Bom. H. 0. R. 
.398, 401 (1872). 

(9) Ohiman Lai v. Hari Ohand, P. 0., 18 
C. L. J. 71 (1913). 

(10) In Moran r. Mitt 11 Bibeo, 2 C. 228 
(1870). 
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questioiiR oi law reierred to were not limited to questions arising out of the 
facts concurrently found by i-he Courts below. That view was subsequently 
accepted by Gaitli, C.J. and Prinsep, J.,(l) but it seems with some doubt, 
ThiB viow was nacepied bv Raiiade, .P, (2) tlioiigli Jardine, J., refrained from 

(ixpresumg njiy opinion an fho point. Rut when once it is bome in mind tLal 

reference to the practice of the Privv 

iindings’ <>f’flTJthTco^Z ^'“r 'f *I>e concuirent 

o-au arise so long as tJio PnVu a question which never 

fact, is a substantial question of W findings of 

“ i-olve,v' (3) WherTa feti f ***« Council 
will not allow an appeal a<rainst tlie py ^ Council 

against a mere decrw as tocosts (4) discretion, e.g. no appeal 


(1) GopiuatU Jfebav v. (loluck (Jlmndor 
Hhose, Ifi a 292, 295 (1884), note. 

(1895)^" '' I’a'a'ib 20 H. 999 

. nir 1 1« ”* Mandrani 

'• JJabuIal Msndar, 28 C. 190, 19, ') (1900) ii 
was hold ilM Oopinath Itirbac ,! (Joiig 


Cliundor Bhosp, mpra, must bo taken to have 
r”, ‘'y *'»> O-ancU in T„Isi 

Shri y'‘'''“a™“ayya Apparow r. 

owSiiJiitr’ 
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113 . Street to such conditions and limitations as may he [s. 617.] 
Reference to High ' frescribed, any Court may state a case and 
refer the same for the of inion of the High 
Coui't, and the High Court may make such order thereon as it 
thinks fit. 


Reference. — See notes to 0. XL VI. r. 1. 

lit. Subject as aforesaid^ any person considering himself Is. 623.] 
« aggrieved — 

RgViBW oo ^ 

(a) by a decree or order from which an 
appeal is allowed by this Code, but from which no 
appeal has been preferred, 

(6) by a decree or order from which no appeal is allowed 
by this Code, or 

(c) by a decision on a reference from a Court of Small Causes, 
may apply for a review of judgment to the Court which passed 
the decree or made the order, and the Court may make such order 
therein as it th inks fit 

Application for review of judgment.— Save for the words in italics 
this section corresponds with a portion of sect. 376 of Act Vll. of 1859 as modified 
by a portion uf sect. 623 of Act X. of 1877. In Act VIII. of 1859 the clauses (a), 

(h), and (c) lan “ by a decree of a Court of original jurisdiction from which no 
appeal shall have been preferred to a Supreme Court, or by a decree of a District 
Court in appeal from which no appeol shall have been admitted by the Sudder Court, 
or by a decree of the Sudder Court from which either no appeal may have been pre- 
ferred to Her Majesty in Council, or an appeal having been preferred no proceedings 
in the suit have been transmitted to Her Majesty in Council” Their present form 
was given by the Code of 1877 save that by the present section the words “ by 
this Code ” have been substituted for ‘‘ hereby ” and decision ” for “ judgment,” 

The remaining words in italics are new. 
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The terms of this section are repeated in 0. XLV'il. r . 1, where the remainder 
of sect. 623 of tlie Codes of 1877 and 1882 is given. Order XL VII. substantially 
contains the provisions of the Chapter on review of judgment in the Codes of 
1877 and 1882. See notes to 0. XLVIL, post. 

[s. 622 .] 115 . The High Court may call for the record of any case 

„ , , which has heen decided hy any Court subordinate 

to siuih High Court and in which no appeal lies 
thereto, and if such subordinate Court appears — 

(r/) to have exercised a jurisdiction not vested in it by 
law, or 

(?;) to have failed to exercise a jurisdiction so vested, or 
(c) to have acted in the exercise of its jurisdiction illegally 
or with material irregularity, 

the High Court may mahe such order in the case as it thinlcs fit. 

Revision. — The revisional power has been held to be not an inherent 
power, but one conferred by statute ; and that while a power of super- 
intendence is given to the High Courts over all Courts, the revisional power 
in tlie case of each branch of jurisdiction is the creation of separate and 
distinct legislation. (1) Jurisdiction has been generally divided ini.o original 
(whetlicr ordinary or extraordinary) and appellate jurisdiction. ^Differing 
views have been held upon the question wliether the power of revision under 
this section, and of suj)erintcndence under clause 15 of the High Couits Act, 
24 & 25 Viet. c. 104, comes or does not come under the head of app(3llate juris- 
di(5tion.(2) In the former vi(‘,w, the capital distinction is between juris- 
diction which is original, and jurisdiction which is not original, irrespective of 
the circumstances and conditions in which the latter is to be exercise ]. Appel- 
late jurisdiction may thus be exercised in a variety of forms— as in what 
is commonly known as appeal, revision, or 8upeiintendrnce.(3) In the latter 
view, appeal, revision, and superintendence, though distinct from original 
jurisdiction, come under different heads of jurisdictions — viz. appellate, 
revisional, and 3iiperintcnding.(4) The Code of 1859 gave the Courts no 

(1) Salig Ham v. Ramji Lai, 28 A, .554, 556 Sarat Chandra v. Brojo Lai, 30 C. 986, at p. 

(1906), and thoroforo, on tlio latter ground, it 988 (1903). “ Revisional juriRdiction of the 
was hold that the High Court could not, in Coiui) is not necessarily a part of its appel- 
tlic exercise of criminal revisional powers, late jurisdiction, for a Court which has no 
interfere with a sanction to prosecute given appellate jurisdiction over another Court may 
by the Civil Court ; Mazhar Hasan v. Said still exorcise revisional jurisdiction over it,” 
Hasan, 31 A. 38 (1908). per Sale, J. ; s. c., 7 C. W. N. 843. It has 

(2) See judgments of Full Bench in Chap- also been hold that a power of revision is 

pan V. IVloidin, 22 M. 68 (1898) ; and soe not an incident of appellate powers, but, on 
Shew Prosad Bungshidhur v. Ram Chundcr the contrary, can only be exorcised where 
Haribux, 41 C. 323 (1913). there is no appeal : Khoja Sluvji v. Hasham 

(.3) CJhappnn v. Moidiii, supra, prr Subra- Culara, 20 B. 480 (1895). Sec post, note on 

mania Ayyar, J., at pp, 80-83. “ Appeal.” 

(4) Tb., per Davies, .1., at ]>. 85;'"and see 
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revisional powers. By clause 15 of tlie High Courts Act, 24 & 25 Viet. c. 104, 
which was passed on August 0, 1861, each of the High Courts which were 
thereafter to be established under that Act were given a power of super- 
intendence over all Courts subject to their appellate jurisdictions. The 
Presidency High Courts were not established until the issue of their 
first Letters Patent in 1862 ; but before that date. Act XXIII. of 1861, 
w’hich was passed on August 28th of that year, gave in sect. 35 powers of revision 
in a very restricted form to the Sudder Court. Under that Act, the 
Sudder Court might call for the record of any case decided on ajppeal 
in which no further appeal lay if the Subordinate Court, on hearing the appeal, 
appeared to have exercised a jurisdiction not vested in it by law. When, 
therefore, the High Courts were established, among the powers vested 
in it were those of I'cviaion given to the Sudder Court under sect. 35 of 
the Act of 1861, which is the basis of the present section.fl) The power of 
revision was thus liniited to cases decided on appeal where the lower Court had 
exceeded its jurisdiction.(2) 

The question then arose as to the nature of the jurisdiction given by clause 15 
of the High Courts Act. It was held by a Pull Bench of the Allahabad 
High Court that the Letters Patei\t conferred no powers of revision, 
that in such matters tlic High Court had only such powers as the Sudder 
Court had, and tliat the power of “superintendence” conferred by the 
High Courts Act gave the Court no revisional power, no power to interfere 
with or set aside the judicial proceedings of a Subordinate Court, but 
that clause 15 (ionfeiTed on the High Court administrative authority and 
not judicial powers. (3) In a subsequent Full Bench of the same Court, (4) 
the Judges said that they would piefer not to UvSe the terms “ administrative 
authority” or “judicial powers,” or “judicial suj)erintendence,” as without 
giving exlvaustive definitions of the words wliich it might fail to do, the Court 
might by using tlicm lead to future difficulty, and that each case must 
be considered as it arose. That the authority of the High Courts under this 
clauR<^ is not merely administrative, appears from a decision of the Privy Council 
approving the judgment of the Calcutta High Court, which, holding that 
it could interfere with orders passed without jurisdiction, stayed pro- 
ceedings on one order and quashed another. (5) There has been, no doubt, 
a disinclination, and rightly, on the part of some Judges, to rigidly define what 
t,h(iy can, or cannot, do by way of their powers of superintendence. 


(1) Seo Chappan v. Moklin, 22 M. 68, at 
p. OS (i80r * and Shew Proaad Bungshidhur 
V. Ram Cluui.i'T Haribux, 41 C. 323 (191,3); 
and Vafludevad Sankaran, 22 M. L. .1, 60 
( 1011 ). 

(2) Whilst the Act of 1861 dealt with 
excess of jui’i8di(!tion, tho present Code ex- 
tends equally to a refusal of jurisdiction by a 
Clourt through a misconception of its autho- 
rity : Shiva Nathaji v. Joma Kashinath, 7 B. 
at p. 352, 

(3) I'ej Ram v. Harsukli, T. A. 101, 104 


(187.5), F. B. ; sec Chappan v. Moidin, 22 M. 
68, at p. 99 (1898). 

(4) Muhammad Sulainian v. Fatima, 9 A, 
104, 106(1886). 

(5) Nilinoni Singh v, Taranath Mookerjee, 
9 C. 295, 207, 299 (1882), P. 0. ; and see cases 
cited post ; and see Gobind v. Kunja, 10 
C. L. J. 407, 413 (1909) (clause 15 of tho High 
Court.s Act autliorizes the High Court to 
revise oixl(irs of sulwrdinate Courts); Shew 
Prosad Bungshidhur v. Ram Chunder 
Haribux, supra. 
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which have been said to be very wide.(l) Certain limitations have, however, 
been laid down which will ordinarily govern the Courts, there being a residue 
of undefined jurisdiction to which the Court may have recourse in cases of an 
unusual character. (2) 

Sect. 622 of the Code of 1877 was the same as that of the last Code, except 
that the words “ or to have acted in the exercise of its jurisdiction illegally y or v}iih 
material irregularity'' were not in it. It thus extended the power of revision, 
which was no longer limited to cases decided on appeal, and which might 
be exercised not only where the Court exceeded its jurisdiction but declined 
a jurisdiction, which was vested in it. Lastly, by sect. 92 of Act XII. 
of 1879, the words italicised were added; since when the section retained 
the same form. A? regards the amendments now effected, which are of an un- 
important character, vide post. 

As regards the Charter Act, it has been held that the High Court 
will interfere where the Court has wrongly declined jurisdiction, (3) or has 
exceeded its jurisdiction, (4) that is in the first two contingencies mentioned 
in this section. If, however, the Court has jurisdiction it will not (ordinarily 
at least) interfere merely because the ordc^r passed in such jurisdiction is erroneous 
either in law or fact. (5) An erroneous decision by a Court having jurisdiction 
can only properly be corrected by appeal, and if the right of appeal 
does not exist the same results which ah appeal would give cannot -be arrived 
at indirectly,(6) While these rules are of general application in cases of an 
ordinary character, there is a residue of jurisdiction which the Courts 
have left undefined. So where the Court had jurisdiction to entertain a suit, 
but passed a decree therein which was contrary to law and was incapable of 


(1 ) In re Siddeshwar Boral, 4 C. W. N. 36, 
38 (1899 ) ; In re Madho Ram, 21 A. 181, at 
p. 182 (1899) ; Mohunt Bhagwan v. Khettcr 
Moni, 1 C. W. N. 617 (1896) [the law having 
advisedly and widely left this power un* 
limited, it is not desirable to limit it by 
any hard-and-fast rule, but a party’s claim to 
interference is very much weakened when he 
has another remedy provided for him by law]. 

(2) Vide post. 

(3) 8eo cases collected in editor’s note to 
Tej Ram v. Harsukh, 1 A. at p. 104. In re 
Gobind Koomar Chowdliry, B. L. R. (F. B.) 
714 (1867) ; In re Mathra Parshad, 1 A. 296 
(1876) ; In re Lukhykant Bose, 1 C. 180, at 
p. 182 (1876) ; Ram Lall v. Janki Mahatoon, 
4 C. L. R. 14 (1879); Girdhari Singh v. 
Hurdeo Narain, 3 I. A. 230, 238 (1876) 
[refusal to confirm sale]. And see Mohendra 
Sundar v. Dinabandhu, 19 C. L. J. 16 (1913), 
jurisdiction refused by mistaken return of 
plaint. 

(4) Nilmoiii Singh v. Taranath Mookerjee, 
9 C. 295, 297, 299 (1882), P. C. ; In re 
Lukhykant Bose, 1 C. 180, at p. 182 (1876) ; 


Ram Lall v. Janki Mahatoon, 4 C. L. R. 14 
(1879 ) ; in the case In re Siddeshwar Boral, 
4 C. W. N. 36 (1899), the Court passed an 
order without any evidence' and thus without 
jurisdiction ; and see cases cited in editor’s 
note to Tej Ram v. Harsukh, 1 A. at p. 104. 

(5) Tej Ram v. Harsukh, 1 A. 101 (1876) ; 
In re Chunder Nath Sen, 2 C. 293 (1876) ; 
Muhammad Sulaiman v. Fatima, 9 A. 104 
(1886); In re Lukhykant Bose, ] 0. 180 
(1876) [the Court wiU not interfere where 
no question of jurisdiction is concerned] ; 
Ram liall v. Janki Mahatoon, 4 0. L. R. 14 
(1879) [clause 16 applies whore the Court dis- 
claims or acts beyond its jurisdiction] ; In 
re Madho Ram, 21 A. 181 (1899); Corpora- 
tion of Calcutta v. Bhupati Roy, 26 C. 74, 76 
(1898) ; and see cases erted in editor’s note to 
Tej Ram v. Harsukh, 1 A. at p. 104. 

(6) See Vonkubai v. Lokshman, 12 B. 617 
(1887) [clause 16 does not give a right of 
appeal where none exists at law] ; In re Da 
Costa, B. L. R. (F. B.) 432 (1866); In re 
Lukhykant Bose, 1 C. 180 (1875). 
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execution, the High Court interfered to set matters right.(l) Generally, 
the High Court will direct a Subordinate Court to do its duty oi to abstain 
from taking action in matters of which it has no cogniKance.(2) It will 
direct it to do that which is legal ; and coriect that which is illegal in its pro- 
ceedings, (3) and will correct abuse of powers by a Subordinate Court. (4) 

From the above review of the case law it will appear that to a large extent 
clause 15 and this section cover common ground. In neither case will these 
extraordinary powers be exercised where matters can be corrected by appeal. 
In neither case (in that of the Charter ordinarily at least) will the Court interfere 
in such a way as to give a party the benefit of an appeal when the 
law says that he is not to have one. In both cases the Court will inter- 
fere where jurisdiction is concerned. The section applies also expressly, 
to cases of illegal exercise of jurisdiction and material irregularity. It will 
therefore be, as regards judicial matters, only necessary to resort to the 
Charter Act in cases in which the revisional powers given by the Civil and Criminal 
Procedure Codes do not apply; (5) or where it is doubtful (6) whether 
they do apply by reason of the nature of ihe proceedings sought to 
be corrected ; (7) or where the order, passed in proceedings which, considered 
apart from the matter complained of, are subject to the ordinary revisional 
powers, is of a very peculiar character ; (8) or in cases where the administrative 
authority of the High Com't is required to be invoked. Courts in the exercise 
of superintending powers will not ordinarily interfere, exc:ept in cases of grave 
and otherwise irreparable injustice. (9) 

As regards other revisional jurisdictions, the Bombay High Court has inter- 
fered under Reg. II. of 1827 (Bom.). (10) Sect. 25 of the Provincial Small Cause 
Courts Act (IX. of 1887) provides that the High Court, for the purpose of satis- 
fying itself that a decree or order made on any case decided by a Court of Small 
Causes was according to law^^l) may call for the case and pass such order with 
respect thereto as it thinks fit. In a recent case in the Calcutta High Court 
where an application (under sect. 41 of the Presidency Small Cause Courts Act) 
for the recovery of the possession of immoveable property had been refused on 


(1) AbduUah y. Salaru, 18 A. 4 (1895), 
where the Covu't described the circumfitanccs 
of the case as extraordinary. 

(2) Tcj Ram v. Ilarsukh, 1 A. 101 (1875) ; 
Muhammad Sulaiman v. Fatima, 9 A. 104 
(1886). 

(8) hi re Gobind Kooinar Chowdhry, B. L. 
R. (F. B.) 714 (1867), 

(4) In re uleshwar Borol, 4 C. W. N. 36 
(1809). 

(5) 8ee In re Madho Ram, 21 A. 181, at 
p. 182 (1899), where it was held that the case 
was not a criminal proceeding and did not 
fall under this section. 

(6) hi re Siddeshwar Boral, 4 C. W. N. 
36 (1899), where it was left undecided 
whether this section applied. 

(7) See In re Madho Ram, dupra. 


(8) See Abdullah v. Salaru, 18 A. 4 (1895). 

(9) Tsmalji v. Maclood, 31 B. 138 (1906) ; 
Amjad Ali v. Ali HuBsain, 16 C. W. N. 366 
(1910); Chandi v. Kripal, 16 C. W. N. 682 
(1911). 

(10) Girdharlal v. Lallu Jagjivan, 20 B. 60 
(1894) ; but see repealing Act XII. of 1873. 

(11) That is, to see whether there has been 
a material misapplication or misapprehension 
of law or material error in procedure : Mu- 
hammad Bakar v. Bahai Singh, 13 A. 277 
(1890) ; but see per Fulton, J., in Bai-Jasoda 
V, Bamansha, 23 B. 334 (1898), at p. 340. As 
to erroneous decision of fact, see Bai Jasoda 
V. Bamansha, 23 B. 334 (1898), at p. 338 ; 
Turner v. Jagmohan Singh, 2 A. L. J. 297 
(1905), whore the Court interfered. 
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the ground that the relationship of landlord and tenant had not been established^ 
and it had been held by a single Judge sitting on the Original Side that (assuming 
that this refusal was erroneous) the High Court was not justified in interfering 
under this section, it was held on appeal that the High Court had a right of 
revision and that this order was a judgment.fl) It is generally agreed that this 
])rovision gives no right of appeal either on law or fact ; (2) that the exercise 
of tlie power given is discretionary, (3) and that the High Court will be slow 
to interfere when substantial justice has been done, though technically the 
plaintifi or defendant may have a legitimate ground of attack or defence. (4) 
It is also established that there is no rule that a Court cannot act under sect. 25, 
except in cases in which it might act under the present section.(5) The High 
Court’s power of interfering in revision conferred by the Provincial Small Cause 
Court Act is wider than tlie power conferred by the present section. (6) The 
Allahabad High Court has, however, in several cases considered that the discretion 
to be exercised under sect. 25 should be ordinarily guided by the same considera- 
tions as those which governed the application of this section, (7) though a Judge 
is not absolutely bound to refuse any application under sect. 25, which could 
not be admitted under the present section. (8) The Bombay High Court, how- 
ever, has held that the provisions of the present section do not afford a safe 
guide for the exercise of jurisdiction under the Provincial Small Cause Coui't 
Act, since the wording of the two sections is wholly different, that of the Small 
Cause Court Act being of the widest description and conferring the most ample 
discretion on the High Court, whilst this section ought to be construed in a 
lestricted and Ihnited sense. (9) What the order should be where riic Court 
determines to interfere must depend entirely on the circumstances of the case. (10) 
Sect. 48 of the Guardians and Wards Act is subject to the provisions of this 
section. (11) 

As to analogous remedies in English law, see case noted below. (12) 


(1) Shew Prosad Bungshidhur v. Ram 
Chunder Haribux, 41 C. 323 (1913). 

(2) Muhammad BaL^r v. Bahai Singh, 
13 A. 277 (1890) ; Poona Munioipahty v. 
Ramji, 21 B. 250, 254 (1895). 

(3) Muhammad Bakar v. Bahai Singh, 
su'pni ; Poona Municipality v. Ramji, 

(4) Poona Municipality v. Ramji,’ su])ra, 
at 1 ^. 255 ; Muhammad Bakar i\ Bahai Singh, 
supra. 

(5) Sai-man Lai v. Khuban, 10 A. 470 
(1894). 

(6) Turner v. Jagiuohan Singh, 2 A. L. J. 
297 (1905); McCarron v. Welti, 27 A. 192 
(1904).. See Shew Prosad Bungshidhur v. 
Ram Chimder Haribux, 41 C. 323 (1913). 

(7) Sarman Lai v. Khuban, 16 A. 476 
(1894) [the Court “ added before tho decision 
of the Privy Council in Amir Hassan v. Sheo 
Baksh,” supra] 'y Raghu Nath v. Official 
Liquidator, 15 A. 139 (1893) ; Sarman Lai v. 
Khuban, 17 A. 422 (1896), in which last two 


cases, as in tho next, the Court refused to 
interfere on the ground tliat tho lower C!ourt 
had erred upon the question of limitation. 

(8) Vias Ram v. Ralla Ram, 21 A. 89 
(1898). 

(9) Poona Municipality v. Ramji, 21 B. 250 
(1895) ; and see Bai Jasoda v. Bamansha, 23 
B. 334 (1898). 

(10) Bai Jasoda v. Bainanslia, 23 B. 334 
(1898), at }). 340, where the Court, instead of 
remitting tho case ff>r a new trial, reversed 
tho decree di8mi.ssiug the suit and j>asBed a 
decree for the plaintilf : see Bchiam v, 
Ai-deshir, 27 B. 603 (1903), at p. 574. 

(11) Nagardas Vaeluw-j r. Anandrao Bhai, 
9 Bom. L. R. 496 (1907) [and an order made 
under that Act can bo altered, rescinded, or 
set aside ; s. c., 31 B. 590] ; Seetharama 
Biiagavatar v. Venkatagiri, 17 M. L. J. 199 
(1907). 

(12) Shiva Nathaji v, Joma Kashiuath, 7 
B. 341 (1883), at p. 359. 
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High Court.— The power of revision under this Bection belongs to the 
High Court only, it being intended that it should be exercised in correction only 
of such errors as were not open to appeal, and within certain specified limits. (1) 
Under the Charter Act the Chief Justice determines what Judges shall constitute 
Benches to hear suits and application8.(2) 

“ May call for.” — The section gives discretionary power to the High 
Court to interfere or not. (3) In the case cited below, (4) Sir Arnold White, 
C.J., stating that he “ would be glad to find sonic mode of escape,” yet con- 
sidered that if he was satisfied that the Court of first instance or Court of Appeal 
had exercised a jurisdiction not vested in it by law, he was bound to interfere 
and exercise the powers conferred by the section. Tiiis, however, it is sub- 
mitted, is not so. The word “ maij ” governs the whole section, and indicates 
a discretion whether the ground upon which interferenci*. is sought is one of juris- 
diction or illegality, or material irregularity, and the concluding words are, 
that tJic Court may pass such order as it thinks fit. So where an order was 
passed without jurisdiction, but no objection was taken before the District 
Couri , the High Court declined to interfere, as if it were to set aside the order 
of the District Court it would have the effect of placing the opposite party in 
Ihe position of being obliged to bring a suit to estabfish the right which he claimed, 
iJiough the period within wliich he was entitled to bring that suit had elapsed ; 
in other words, it would be placing him under an obligation to bring a suit tliat 
primd facie would be barred under the Limitation Act. (5) 8o also in an earlier 
case the Calcutta High Court observed as follows : — ‘‘ Now, as the order of the 
Judge iiAhis matter, although passed without juiisdiction, was really a right 
order, and had merely the effect of getting rid of the decision of the first 
Court, which was wrong, we think we ought not to make any order in 
this case.” (0) 

A forti(Sri, the same freedom exists as regards illegalities and irregularities. 
So tlic High Court, in tlie under-mentioned casc,(7) declined, under the circum- 
stances, to intej fere, even though tJic orders complained of were made irregularly. 
TJius a Munsif granted a review on a ground on wdiich it was held it could not 
l(‘gally have been granted. His order in review, however, had the effect of 
making the decree a right, instead of a ’wrong, decree. The District Judge 
allowed an appeal fi*om that order on grounds which, having regard to sect. 629 


(1) Raghuuatli Das v. Raj Kumar, 7 A. 
liTO, atp. 281 (1884). 

(2) Ramadliiii v. fc>cwbalak, 117 C. 7i4 
( 1 910) ; but see Faladhar Maiti v. C/hoytonna 
Maiti, HU C. . '>8 (1903) [revision of order of 
Presidency iSiiii'll Cause Court] ; and sco 
R. V. Har Prasad Das, 40 C. 477 (F. R.) 
(1913). 

(3) Muhammad Naini-ul-lah v. Ihsan-ul- 
lah Khan, 14 A. 22f3 (1892), at p. 232; 
Cooke V. Equitable Coal Co., 8 C. W. N. C21 
(1904), at p. f>24; SMva Nathaji v. Joma 
KashiUath, 7 B. 341 (1883). 

(4) Ramasamy Chcttiai* v. Uit, 20 M. 170, 
178, 179 (1902) ; and see Sarnam Tewari v. 


Sakina Bibi, 3 A. 417 (1881), at p. 422, per 
Straight, J. 

(5) Dayaram Jagjivan v. (lovardhandas 
Dayaram, 28 B. 458 (1904). Sco also Na- 
theka V. Abdul Alii, 18 B. 449 (1893), at p. 
452, where, howoAcr, it was said that tho 
applicant was not without his remedy by 
suit. 

(6) Bhoyrub Chunder v. Wajedunnissa 
Khatoon, 6 C. L. R. 234, 236 (1880). 

(7) In re Basharat Ali, 24 C. 133 (1896) ; 
and see Ramrao v. Balaji, 20 B. 630 (1895), 
where the Court declined to further the 
execution of an irregular decree. 
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of the last Code, wt‘ic, it was held, not open to him. On application for revision 
of this Appellate order, it was held that the proper course was to set aside only 
the Distriel Judge’s order, and to leave standing the order of the Munsif gi-anting 
a review, which order, though wrong in principle, was, it appeared, right in its 
results. (1) In an application under this section, the extraordinary jurisdiction 
is invoked, and the Court must be on its guard against its being abused, merely 
because the lower Court has fallen into formal error. (2) Again, the Court does 
not interfere if the result of any irregularity on the part of the lower Court has 
been to promote the justhjc of the case. (3) In short, it is this justice of the case 
and not any mere technicality which will influence tlie Court's interference. 
It has been held that the Court cannot interfere under this section on the ground 
that an order is inexpedient. (4) Assuming that the section applies, the Court is 
not bound to act under it in every case. (5) 

As the power is a discretionary one, the Court may refuse to interlei e where 
there has been laches or delay in moving the Com‘t,(6) inasmuch as delay, unless 
explained, is evidence of absence of real injury and ground for complaint, and 
may, where it is considerable, prejudice the position of the opposing party, and 
if by his laches a party has failed to avail himself of other remedies open to liim, 
he lias no claim to invoke the extraordinary jurisdiction of the Court. Tin; 
Coiu’t will, in all cases, regard its exorcise of the extraordinary jurisdiction as 
discretional, and subject to considerations of the importance of tlie particular 
case, or of the principle involved in it, of delay on the part of an applicant, and 
of his merits with respect to tlu) case in which the interference of the Court is 
sought.(7) 

The Court will not, as a rule, interfere in revision with an exercise of discretion, 
though it may not approve of it. (8) It was held that even if a party were not 
entitled to appeal to have a decree against him set aside, the error of the lower 
Court could be corrected under this section by a direction to exercise the dis- 
cretionary powers given by sect. 554 of the last Code. (9) 


(1) Abdul Sadiq v, Abdul Aziz, 21 A. 152 
(189S). 

(2) Nana Bayaji v. Pandurang VasudcVjD 
B. 97 (1884), at p. 99, per West, J. So also in 
execution-proceedings the Court will look at 
the substance of the transaction, and will not 
be disposed to set them aside upon mere 
technical grounds when they find them to be 
substantially right : Narayanasami v. Natesa, 
16 M. 424 (1892), at p. 428. 

(3) Cooke V. Equitable Coal Co., 8 C. W. 
N. 021, 624 (1904). But see Brajabala v. 
Gurudas, 3 C. L. J. 293 (1906) ; and Gopal v. 
Notobar, 16 C. W. N. 1029 (1912). 

(4) Petition ofNowalSingh,34A 393 (1912). 

(5) Earn Singh v. Salig Earn, 28 A. 84, at 
p. 86 (1905). 

(6) Durga Prasad v. Sheo Charan, 4 A. 154 
(1881) [in which the Court refused to inter- 
feiT, there being a delay of nearly seventeen 


months]; Subbaya v. YcUamma, 9 M. 130 
(1885), at p. 133 [where the petitioner had 
not taken the proper steps in the District 
(Jourt] ; Shiva Nathaji v. Joma Kashinath, 
7 B. 341 (1883). In Balmakund v. Sheo 
Jatan, 6 A. 125 (1882), the petitioner was 
held not fairly chargeable with laches. Puima 
Lai V. Seth Cowsji, 26 P. E, 1914. 

(7) Shiva Nathaji v. Joma Kashinath, 7 B. 
341 (1883), E. B. ; Maharajah of Burdwan v. 
Apurba Krishna Eoy, 15 C. W. N. 872 (1911). 

(8) Vasudeva v, Chinnasami, 7 M. 684, 686 
(1884); Bai Devkoriv. Lalchand Jivandas, 
19 B. 790, 793 (1894) ; Eayachand Maya- 
chand v. Sultan Eahimbai, 18 B. 347 (1893) ; 
In re Venkateswara, 10 M. 98 (1886) ; Lin- 
gammal v. Chinna VonkatammaJ, 6 M. 227 
(1883); Eamanathan v, Ananthanarayana, 
33 M. 412 (1909). 

(9) Seshadri v. Krishnan, 8 M. 192 (1884). 
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The High Court can interfere under this section of its own motion, and 
without an application made to it by a party to the suit.(l) Rcvisional power 
has been excr(;ised on the application of a pre-cjnptor in regard to a sale ; (2) 
of a Collector in regard to an order under sect. 412 of the last Code ; (3) and on 
the report of a District Judge.(4) But the High Court will not interfere on a 
reference by the Collector with a Mamlatdar’s decision in a possessory suit. The 
aggrieved party can himself apply to the Court. (5) 

“Any case.” — The matter must be a civil one, and also one in which there 
is no remedy by way of appeal. Mahrnood, J., was of opinion that the word 
should be understood in its broadest and most ordinary sense, including all 
adjudications whi(;h might constitute the subject of appeal or revision. (6) It 
has, however, been a matter of dispute whether the section applies to inter- 
locutory orders when there is an appeal from the final decree. The Calcutta 
High Court has held that there is nothing in this section which prevents the 
High (.^ourt from setting aside an interlocutory order, and that the word “ case . 
is wide enough to include such an order, and the words “ records of any case ” 
include so much of th(? proceedings in any suit as relate to an interlocutory 
order. (7) The Bombay, (8) Allahabad, (9) and Madras (10) High Courts answer 
the question in the negative, and in a recent case in the (.^ilcutta High Court 
ihe question has been considered doubtful.(Il) 

It may bo that th(‘ word “ case ” is wide enough to inctudi^ an interlocutoiy 
order, but it juust be controlled by due regard to the purpose with which this 
section was framed, which w^as to enable the party to a suit to get a decision 
t)r ordeJ of a lower Court rectified where there would otherwise be no remedy. 
It is on this ground, therefore, that it has been held that an application under 
this section cannot be entertained in the case of those interlocutory orders 
against which, though no immediate appeal lies, a remedy is supplied by sect. 


(1) Andrew Anthony v, Dupont, 4 M. 2J7 
(1881) ; (fOliim Mahammad v. Saroda Mohan, 
4 C. W. N. (>95 (]900) [dust., Mahomed 
Foyez v. (h)luck Das, 7 U L. R. 191 (1880)] ; 
Puran Mai v. Janki Pershad, 28 C. 080 (1901) ; 
M. c., 6 C. W. N, 114 ; Secretary of State c. 
Jillo, 21 A. 12I> (1898); Dchi Das v, Ejaz 
Husain, 28 A. 72 (1905); Baikanla v. 
Satu, 38 0. 421 (1911). 

(2) Bisheshar Kuar v. Hari Singh, 5 A. 42 
(1882). 

(3) (!()U(*ftor of Kanara v. Krishnappa 
Hedge, \o i* 77, 78 (1890) ; diss. from, /w rc 
kSecretary of Si ate, 2 C. L. R. 4B1 (1876). 

(4) Andrew mthony v. Dupont, supra. 

(5) Pandu v. Bhavdu, 21 B. 806 (1896) ; 
and see Vora Isaballi v. Dandbhai, 14 B. 371 
(1889). 

(6) Ohattarpal Singh v. Raja Ram, 7 A. 
661 (1886). 

(7) Dhapi v. Ram Pershad, 14 C. 768 
(1887) ; but see Omrao Mirza v. Mary Jones, 


12 C. L. R. 148 (1882). 

(8) Motilal Kashibai v. Nana, 18 B. 35 
(1892); Damodar v. Raghunath, 26 B. 551 
(1902). 

(9) Harsarau r. Muhammad Raza, 4 A. 91 
(1881) [rejection of application to appeal as 
pauper, and Muhammad Ayab v. Muhammad 
Mohmud, 32 A. 623 (1910) ; but see Chattar- 
pal Singh v. Raja Ram, 7 A. 661 (1886)] ; 
Chattar Singh v. Ganga Sahai, 6 A. 293 (1883) 
[order setting aside award] ; Farid Ahmad v. 
Dulari Bibi, 6 A. 233 (1884) [order transfer- 
ring suit] ; see Raghunath Das r, Raj 
Kumar, 7 A. 276 (1884) ; Surta v. Ganga, 
7 A. 411 (1886), per Oldfield, J. [order 
amending decree] ; but see judgment of 
Mahrnood, J., in Ohattarpal Singh v. Raja 
Ram, 7 A. 661 (1885). 

(10) In re Nizam of Hyderabad, 9 M. 266 
(1886). 

(11) Chandi v. Kripal, 15 C. W. N. 682 
(1911). 

2 H 
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591 (now 105), wliidi provides that they may be made a ground of objection in 
the appeal against the final decree. (1) 

The High Court has revised, under this section, proceedings under Keg. 
of 1800, relating to foreclosure ; (2) adjudications under sect. 407 of the last 
Code ; (d) an order under sect. 335 of the sajne Code, though provisionally 
final ; (4) an order under the Bombay Hereditary Offices Act ; (5) an order 
under sect. 5 of tJio Religious Endowments Act; (6) an order under sect. 
195 of the Code of Criminal Procedure ; (7) a lunacy matter. (8) Whetlicr 
an order under the forjiier sect. 310a was Kubj('ct io appeal or revision 
depended (»n tlie turcnmstances of ea,c.h particular case.(9) A decision under 
so(‘t. 5 of the Court Fees Act is not a decision in a, case wiiliin tlie meaning of 
tliis section. (10) Tlie mattcu’ of amending a de{*ree does not by itself 
constitute a ‘‘case,” but forms part of the proceedings in the suit in which 
the d<'<‘rce is made. (11) On the same principle, viz. the order bedng of an inter- 
locutory character only, the High Court has refus(‘d to d(‘al with an order relating 
to an awa,rd,(12) thougli in other cases relating to awards it has interfered .(13) Jt 
lias been lield that an order pass(‘d under t he Jjegal Practitioners Act is not a 
criminal Yuoceeding, nor one within the powers of civil re.vision.(14) Semhk, 
iJiat it was the intention of the L(5gislature that the Court wliieh originally lieard 
a case sliould be tlie Court to decide whether an application to review its former 
judgment sliould, or should not, be granted, and whejc that (Vmrt rejects such 
an application, its decision sliould not be open either to appeal or to revision by 
a higher Court, .(15) Tna r(‘cent Full Bench decision of the Calcutta High Cburt, 
th<‘. case of an order passed by a Civil or Revenue ('ourt under sect. 47(i of the 
Criminal Procidure, Code was considered, and it was held that sect. 439 of the 
Criminal Procedure Code did not apply, and that ihv High Court could exmeise 


(1) Motilal Knshibai v. Nana, IK 
(]S‘)2). 

(2) Hazari Lai r. Kliom Hai, 3 A. TiTU 
(1881); foil, in Nand Rani r. Bhopal »Sin^?lj, 
34 A. 592 (1912). 

(3) (^hattarpal Bingli v. Ilaja Rain, 7 A. 

(9)1 (1885); Muhammad Husain v. Ajudliia 
Prasad, JO A. 407 (1888); J)cl»o Das 
IMohunt Ham, 2 (J, W. N. 474 (1808) ; (^lopal 
Chandra v. Rigoo Mistry, 8 C. W. N. 70 ( 1 003). 

(4) yjiooraj Singh r. Banwari Das, 0 A. 
172 (1884). 

(5) Collector of Thana v. Bhaskai Maha- 
dev, 8 B. 204 (1884), 

(0) Gopala Ayyar v. Arunachellam Chotty, 
20 M. 85(1002). 

(7) Beni v. Sarju, 33 A. 612 (1911); 
Ramadhin r. Scwbalak, 37 C. 714 (1010) 
(a Civil Court acting under sect. 165 of the 
Criminal Code is not exercising Criminal 
Jurisdiction). 

(8) In ra Basharat AH, 24 C. 133 (1890) 
[on the merits the Court refused to interforej. 


(0) Kedar Natli v. I Tina Charan, 0 f!. W. 
N. 57 (1000). 

(10) Balkaran Hai v. Co hind Nath, J2 A. 
120, 157 (1800), 7>er Edge, C.J. 

(11) Raghunath Dasr.llaj Kumar, 7A. 270 
(1884) ; Sm-ta v. Canga, 7 A. 411 (1885), pf'r 
Oldfield, J. ; contra, Mahmood, J,, wlio ludd 
the order to h(‘ a s(‘j>arat(* adjudieal ion and so 
capable of revision. 

(12) Chattar Ringli r. ( (anga »Sahai,5 A. 293 
(1883); Damodar MVirnhak Raghunatli 
Hari, 26 B. .5.51 (1002). 

(13) Piigardin v. Moidin, 0 M. 414 (1882) ; 
Dagdusa Tilakchand r. Bukhan Covind, 0 B. 
82 (1884 ) ; Mana Vikrama v. Mallicherry 
Kristnan, 3 M. 08 (1880) ; Canga Charan v, 
Sarti Mandal, 0 C. W. N. ^14 (1901). 

(14) In re Madho Ram, 21 A. 181 (1809). 
In In re Siddoshwar Rural, 4 C. W. N. 30 
(1899), the point was left undecided. 

(15) Ram Lai v. Ratan Lai, 20 A. 572 
(1904). 
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the powers vested in it by this section and by sect. 16 of the High Courts Act, 
and that the Bench exercising Criininal Jurisdiction could not (as such) deal with 
the matter on revision, but could be specially authorized to do so by the Chief 
Justice under sect. 14 of 1he High Courts Act.(l) An application jindcr this 
section lo set aside an award is incompetent. (2) A decision of a Subordinate 
Court on a question of valuation determining the amount of a Court fee is, not- 
withstanding its declared finality, subject to revision under this section, and sect. 
5, Reg. 11. of 1827.(3) IVoc.eedingvS under sect. 206 of the former Code terminated 
in an order, and could thus be dealt with in revision. (4) 8cct. 153 of Act X. of 
1859 does not preclude revision by the High Court of an order of a Collector, 
which is final within the meaning of that scction.(5) An application to a Judge 
of a Rresid('ncy Small Cause Court for sanction to prosecute a plaintiff for making 
a false claim in a suit IxJoro him is a case within the meaning of this section.(6) 


“ In 'Which no appeal lies.” — The Court cannot act under this section 
where there is an appeal, (7) even where the petitioner has to invoke the pro- 
visions of sect. 5 of the Limitation A(5t.(8) The reason of the rule is that there 
is another and more comphde remedy. Tt is a matter of dispute whether in the 
case of interlocutory orders, against which there is no immediate appeal, the 
Court call interfere under this section, seeing that a remedy is supplied by sect. 
105, which provides that such orders may be made a ground of objection in the 
appeal against the final (hicree. In such cases it is said the appeal is merely 
deferred. (9) In a nnamt case it has been doubted whether interlocutory orders 
come within the sc.ope of this section. (10) 

Oji^he same principle it has been held that the Court will not exercise its 
revisional jurisdicjtion so long as there is any other j'emedy open to the petitioner, 
viz. by regular suit or oliierwis(‘.(ll) Probably it is more correct to say that 


(1) R. V. Har Frafiad Das, 40 (•. 477, F. B. 
(191.3); Kali Prosad Cliattorjoo w Bhuhaii 
Moliini, 8 C. W. N. 73 (1903); R. v. (topal 
Barick, 34 C. 42 (1900). 

(2) (thulain .Tilaiii v. Muhammad Ahmed, 
0 (t W. N. 220 (1901). 

(3) Vithal Krishna v. Balkrishna Jaiiar- 
dass, 1 0 B. 010 ( 1 880), F. B. But sec Balkaran 
Rai r. Cohind Nath, 12 A. 129 (1890), F. B. ; 
jt,nd SCO Omrao Mirza v. Mary Jones, 12 V. L. 
|{. 148 (1882). 

(4) Bai 81iri Vaktuba v. Agai sangir, 9 Bom. 
L, R. 547 (1907). 

(5) ^,lo! . lit tlobind Ramanuja Daa v, 
Lakhun Pai^:.i, 11 C. W. N. 112 (1900). 

(0) Ramadlnii v. 8ewbalak, 37 C. 714 
(1910). 

(7) Raynor v. Mussoorio Bank, 7 A. 681 
(1885) ; Ram Kristo v. Naik Tara, 12 C. L. R. 
449 (1883), dist. in Mohant Gobind Rama- 
nuja V, Lakhun Parida, 11 C. W. N. 112 
(1906) ; Nazar ITusain v. Kesri Mai, 12. A, 
681 (1890) ; Sah Man v. Kanagasabapathi, 
10 M. 20 (1892); Omrao Mirza v. Mary 


Jones, 12 C. L. R. 148 (1882) ; Gulab Rai v. 
Mangli Lai, 7 A. 42 (1884) ; Rahirna v. Nopal 
Rai, 14 A. 520 (1892); 3’irnpati Raju v. 
Visram Raju. 20 M. 155 (1890) ; Baldeo Das 
V. Gobind Shankar, 7 A. 914 (1885), per 
Tyrrell, J. [the grounds upon which Pethe- 
ram’s, C. .L, judgment proceeded do not ap- 
pear] ; WillianiB v. Brown, 8 A. 108 (1886) ; 
hut see Nand Ram v. Bliopal, 34 A. 592 
(1912) ; Hassan Ali Shah v. Salig Ram, 
125 P. R. (1892). 

(8) Visvanathan Chotti v. Ramanathan 
Chetti, 24 M. 646 (1901). 

(9) See note to “ Case,” supra^ p. 465. 

(10) Chandi v. Kripal, 15 0. W. N. 082 
(1911). 

(]J) Guise V. Jaisraj, 16 A. 406 (1893) 
[the headnoto has been said to be misleading ; 
SCO Debi Das v. Ejaz Husain, 28 A. 72 (1906)] ; 
Kashinath Sakharam v. Nana, 21 B. 731 
(1897) ; Shoo Prasad v. Kastura Kuar, 10 A. 
119, 122 (1887) [in which proper remedy was 
held to bo an application under s. 103, or a 
suit under s. 283 of the former Code] ; 
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tl^ere is no absolute rule lu the matter such as exists in the prohibition relating 
to appealable cases ; and that while tlie Coui't will in general discourage applica- 
tions under this section when some other remedy has been provided, the exercise 
of the revisional powers is discretionary according to tin? circumstances of the 
particular case*. In some cases justice, therefore, may require the Court’s 
interference.(l) 

Sect. 588 (now 104), by enacting that the orders passed under it shall be 
final, only bars appeals from these orders, but does not intend to bar any inter- 
ference with tliem by revi8ion.(2) 

In some cases, where an appeal was preferred but no appeal lp,y, the Court 
has dealt with the case as though an application has been origii/ially made to 
it under this section, and allowed the appeal to be treated as an application 
under it.(3) Convers(‘ly, a civil revisional petition lias been treated as an appeal 
on the Court fee being paid. (4) It seems reasonable that appellemts should 
be })ermitted to rely on the provisions of this section without puttii ig them to 
Die expense of making a separate application to get tiie benefit of it.jtS) Some 
Judges, however, take a stricter and more formal view of the ma tter, and 
require a separate and distinct application to be made. (6) It is as well, 
therefore, in cases of doubt whether an appeal lies, to file concur ntly (7) 
both an appeal and an application under this section to be heard and'"^ ^‘^sposed 
of together. ' 

SIO] 

Court. -This must be understood in its ordinary legal sense as ‘ fi place 


Sunder Jtas v. Mansa Rain, 7 A. 407 (1884) ; 
Venkataraman v. Malialingayyan, 9 M. 608 
(1880); Raghu Nath v. Rai Chairaput, 1 
C. W. N. 033 (1897) ; Subbaya v. Yollamina, 
9 M. 130, 133 (188.5) ; lUnirao v, Babaji, 20 

B. 030 (1895) ; Isnialji v. Macleod, 31 B. 138, 
140 (1900). 

(1) Dobi Das r. Kjaz Husain, 28 A. 272 
(1905); Sliiva Natliaji r. .loma Kashinatli, 
7 B. 341 (1883), F. B, |in which it was said 
that the que.stion did not admit of a jirecise 
categorical reply]; (Jhulam Shabbir r. 
Dwarka Pi-asad, 18 A. 103, 108 (1895) (in 
which the Court iuterfennl under this section, 
it being doubtful whether a suit would lie] ; 
Oolam Mahammad v. 8aroda Moliau, 4 C. W. 
N. 095, 098 (1900) [in whieli it was held that 
there was no reason, under the circumstance.s, 
why the petitioner should be driven to a 
regular suit] ; Tiruohittambala Chetti v. 
Heshayyaiigar, 4 M. 383, at p. 384 (1881); 
Balmakund v. Jatan Lai, 0 A. 125 (1882), at 
p. 128, per Stuart, C.J. ; Sreo Krishna r. 
Chandook Chand, 32 M. 334 (1908). 

(2) Mathura Nath v. Umosh Chandra, 1 

C. W. N. 020 (1897), at p. 631. 

(3) Annamalai Chetti v. Muthulinga 
Pillai, 0 M. H. C. R. 360 (1871) fin which 


the petition of H|X5ciaI ap}3eal was gfver.i cifect 
to as a |jetition under s. 35 of Act XX III. of 
1861]; Bhoyrub Chunder e. VVajeduif nissa 
Khatoon, 6 C. 1^. R. 234 (1880) ; Venkataj nma 
V. Chengalrayappa, 7 M. 556, 650 (18. 84) ; 
Dayaram Jagjivan v. Govardhandas, 28^ B. 
468, at p. 400 (1904) ; Godu Ram v. Sm ‘aj 
Mai, 27 A. 480 (1904) ; Seetharania Bhag a- 
vatar v. Veiikatagiri, 17 M. L. J. 190 (HK)7) * ; 
Mcrali Visram r. Sheriff Dewji, 30 B. 105,' 
107(1911). 

(4) Sridharan Somayajipad v. Puramathun 
Soinayajipad, 23 M. 101 (1899); Venka- 
tamma v. Chengalsayappa, 7 Af. 555, 550 
(1884) [where the application was presented 
as an appeal, then amended and received 
as an application under this section, and 
ultimately, it being held that an appeal 
lay, treat ed as an appeal], 

(5) See Durga Narain v. Goburdliun Ghoso, 
9 C. L. R. 80, 89 (1881J ; s. c., 7 C. 330, at 
p. 333, in which case, how'ever, the Court did 
not consider the case one for interference 
under this section. 

(6) See Ganga Charan v. Sasti Mandal, C 
C. W. N. 614, 016 (1901). 

(7) See Sudendhoo Narain v. Gobinda 
Nath, 9 C. W. N. 504, 509 (1905). 



Pabt VXII. 
8x0. IIS. 


REIERENCE, REVIEW AND REVISION. 


469 


wlierc justice is judicially ministered.” A District Registrar is therefore not 
a Court, and the lligli Court cannot revise his proceedings. ( 1 ) 

“ Subordinate.” — The Court referred to in the words ‘‘ If the Court ” 
of the former section was a Court other than the High Court. The section 
tJiereforc did not apply to a case where the order of which review was sought 
was made by tlie High Court. (2) It applies to subordinate Courts as the amended 
section now makes clear. TJie High Court has jurisdiction under this section 
over tlie Presidency Small Cause Courts, and applications can be dealt with by 
a specially constituted Bench, (3) oj-, according to the existing rule in the Calcutta 
High Court, by a single Judge sitting on the Original Side. (4) This section 
applies to a Mamlatdar's Court in Bombay ; (5) and a Court acting under the 
iiekkan Agriculturists Relief Act ; (6) and the Court of the Resident at Aden 
in the exercise of his civil jurisdiction under the Aden Act. (7) 

A decision under sect. 5 of the Court Fees Act is not, it has been held, (8) 
the decision of a Court within the meaning of this section. A District Judge 
acting under sect. 23 of the Bombay District Municipal Act Amendment Act 
(11. of 1884) is not a “ Court ” under this section, and the High Court has 
therefore no jurisdiction to revise his order refusing to set aside an election. (9) 
Neither is a Collector acting under sect. 11 of the Laud Acquisition Act “a 
Court.” (10) This section does not apply to a Revenue Court in Madras, (11) or 
in the North-West Provinces. (12) The High Court at Bombay under clause 29 
of the Council Order relating to Zanzibar of the year 1897 has power of revision 
over all the Civil Courts of Zanzibar.(13) 

Jurisdiction. — The word “jurisdiction” is used in two different senses : 
it nuiy either mean what is ordinarily understood by the term “ jurisdiction ” 
— that is, juiisdiction local, pecuniary, personal, or with reference to the subject- 
matter of a suit ; (14) or it may mean the legal authority of a Court to do certain 
things, to‘make a particular order in a case over which it has jurisdiction in the 

(j) Manavala o. Kumarajjpa, IfO M. 320 
{mi); 17 M. L. J. 313, 8. C. 

(2) Ii(^ rv. Premji Trikuindas, 17 B. 514 
(1893). 

(3) Kamadhin v. 8cwbalak, 37 U 714 
(1910) ; and see Rangiah Naidu v, Rungioh, 

31 M. 490 (1908). 

(4) Sarat Chandra v. Brejo I^al, 30 C. 986 
(1903) ; s. c., 7 C. W. N. 843. 

(5) See Nanabayaji v. Pandurang Vasudev, 

9 B. 97 (1884); Purehottam v. Mahadu, 

14 Bum. ' R. 947 (1912); 37 B. 14; 

Kashiram v. P.;iiaram, 36 B. 487 (1911). 

(6) See Gurub.isaya v. Chanmalappa, 19 B. 

286 (1894) ; Tjakshman Babaji v. Ramchan- 
dra, 23 B. 321 (1898) ; Rayachand Mayachand 
V. Sultan Rahimbai, 18 B..347 (1893). 

(7) Rhimbai v, Mariam, 34 B. 267 (1909). 

(8) Balkaran Rai v. Gobind Nath, 12 A. 

129, at p. 167, per Edge, C. J. 

*(9) Balaji Sakharam v. Meuonji Nowroji, 

21 B. 279 (1896). 


(10) British India Steam Navigation Co. 
r. Secretary of State for India, 38 C. 230 
(1910); 16C. W. N. 87. 

(11) VeUi Perija v. Moidin Padsha, 9 M, 
332 (1886) ; Appandai v. Suhari Joishi, 16 
M. 461 (1892) ; Venkatanarasimha v. Suranna, 
17 M. 298 (1893), having regard to the pro- 
visions of s. 4 of the Code. 

(12) Ram Dayal v. Ramadhin, 12 A. 198 
(1890). 

(13) Merali Visram v. Sheriff Dewji, 36 
B. 106 (1911). See contra, Khoja Shivji v. 
Hasham Gulam, 20 B. 480 (1896). 

(14) Mohesh Chundor v. Jahiruddi Mollah, 
5 C. W. N. 609, 512 (1901) ; Har Prasad v. 
dafar Ali, 7 A. 345, 350 (1886) ; Bhan Singh 
V. Basant Singh, 8 A. 619, 529 (1886) ; Sheo 
Prasad v. Kastura Knar, 10 A. 119, 121, 122 
(1887); Amitrav Krishna v. Balkrishna 
Ganesh, 11 B. 488, at pp. 491, 492 (1887) ; 
and 800 Sukh Lai v. Tara Chand, 2 C. L, J. 
244, 244 (1906). 
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aenso stated. So if n- Court lias jurisdiction to deal witli an appeal in tlie former 
sense, it is only in tlie latter sense that an eiToneous order of remand by an Appel- 
late ComT can be treated as an order without jurisdiction. (1) It was held in 
the case first cited that the word *\jurisdicl'ion ” is used in the former sense in 
sec.t. 578 of the former Code (now 99). In some cases it has been held tliat the 
term is used in both senses in the present section. (2) In other cases it has been 
said that the word ‘^jurisdiction ’’ is used in the first-menlioned sense and refers 
t o the forum for the instit ution of a suit. (3) It would probably t end t o clearness 
in the law if the word were used in the narrow and more ordinary sense, (4) 
though, as has been pointed out, (5) the extent to which the restraints attaching 
to the mode of exercise of jurisdiction should be included in the conception of 
the jurisdiction itself is a question of nicety upon which there has been consider- 
able difference of judicial opinion. A Judge cannot assume as a matter of law 
that which in fact has no existence in law, and so give himself jurisdiction. He 
cannot, by wrongly determining a question, give himself jurisdiction, and the 
High Courtmayllms inquire whether such question is rightly or wronglydecided.(t)) 
On the principle omnia rite acta, the Court will not presume tliat a Judge 
has acted without jurisdiction. (7) Ind(‘ed, it has on the contrary been said, 
that unless the facts from which want of jurisdiction on the part of a Subordinate, 
Court juay be inf(;rred are patent upon the fac.e of the record, the IligJi Court will 
not interfere in revision. (8) The High Court may interfere where the lower Court 
appears to have exercised a jurisdiction not. vested in it by law, (9) or tf) have 

Subordinate Judge haa refused to txercise a 
jui’istlietion which, if ho is wrong, is by law 
vested in him, and wc can oxainino liis order 
to see if he is right in lus refusal ”]• 

(7) Sheo Prasad v. Kastiira Kuar, 10 A. 
119 (1887). 

(8) Mihr Ali v. Aluhanimad Husen, 14 A. 
413(1892). 

(9) In re Suljan Ostagar, B. L U. (F. B.) 
531 (1800) [i.c. where the Court exercises a 
jurisdiction when it has none, or exceeds it 
when it has jurisdiction] ; Birj Mohun r. Rai 
Uma, 20 0. 8, 11 (1892) [order setting aside 
sale under Code] ; LaUshmana v. Najnnudin, 
9 M. 145 (1884) [order setting asides execu- 
tion sale, though no injury proved] ; Blioyrub 
Chunder v. Wajodunissa, 0 C. L. R. 234 
(1880) [hearing appeal where none] ; Kiisto 
Inder V. Roopinee, 6 W. R., Act X., 56 (1806) 
[id.] ; Bhowaneo Pershad v. Dhurm Narain, 3 
W. R. 24 (1805) [ib.] j Annamalai v. Muthu- 
linga, 0 M. H. C. R. 3001 j 871) [id.] ; Rahim 
Bux V. Ninido Lai, 14 C. 321 (1887) [Bengal 
Tenancy Act ; powfer to set aside sale, s. 1 74] ; 
Lai Mohun v. Jagendra Chunder, 14 C. 630 
(1887) [id.] ; Sliields v. Wilkinson, 9 A. 398 
(1887) [decree where no’ evidence] ; Abdul 
Raliimau v. Kutti Ahmed, 10 M. 08 (1886) 
[order to take inventory under Act XIX. of 


(1) Mohesh Chunder v. Jahiruddi Mollah, 
5 C. W. N. 509, 512 (1901); and see Har 
Prasad o, Jafar Ali, 7 A. 345, 350 (1885) ; 
Dhan Singh v. Basant Singh, 8 A. 519, 629 
(1880) ; Amritrav Krishna v. Baikrishua 
Canosh, 11 B. 488, at pp. 491, 492 (1887). 

(2) Har Prasad v. Jafar Ali, 7 A. 345 
(1885) ; Dhan Singh v. Basant Singh, 8 A, 
519 (1880), per Mahmood, J. ; see cases cited 
post ; and Moliunt Bhagwan v. Khetter Moni, 
1 G. W. N. 017 (1896), at p. 024, where it was 
said that excess of, and failure to exercise, 
jurisdiction included ap^jlying to a cose a 
mode of procedure not applicable to it, or 
refusing to a])ply to it a mode of jirocedure 
applicable to it. 

(3) Ross Alston v, Pitambar Das, 25 A. 
509 (1903), at }>. 520, per Banerjoo, J. ; 
Manisha Eradi v. Siyali Koya, 11 M. 220 
(1887), at pp. 227, 229, per M. Aiyar, J. ; 
p. 232, per Brandt, J. 

(4) See Shew Prosad Bungshidhur v. Ram 
Chunder Haribux, 41 C. 323 (1913). 

(5) Sukh bal V. Tara Cliand, 2 C. L. J. 
238, 244 (1(K)5). 

(6) Manisha Eradi v. Siyali Koya, 11 M. 
220 (1887), at pp. 222, 223, 234, and so where 
jurisdiction is dechnod ; Vishvanath Covind 
t\ Rambhat, 15 B. 148, 151 (1890) [“The 
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failed to exercise a jurisdiction so vested, (1) the Courts sometimes underrating 


1841, after parties n^fi^rred to regular suit] ; 
(lossaiii Money v, Cour Pershad, 11 C. ]4(> 
(1884) [order restraining execution pending 
appeal]; Kunliaiiied r. tliatlui, D M. 437 
(188(1) [no jurisdiction to order refund under 
s. 31/)]; Dagdusa 'I’ilakehand v. Buklian 
Govind, 1) B. 82 (1884) [ordiu' filing award; 
arbitrators without autliority ; deal with 
costs] ; Dliapi r. Ram Pershad, 14 C. 7(18 
(1887) [no jurisdiction under s. 130 unless s. 
131 complied with] ; Muhammad Husain v. 
Ajoodhia Prasad, 10 A. 107, 170 (1888) [order 
undcj- s. 407] ; Luis r. Luis, 12 M. 180 (1888) 
(order slotting aside order under a. 494]; 
Sadasook r. Kannoyya, 19 M. 90 (1895) ; Bas* 
soon r. Hurry Das Bliukut, 24 0. 455 (1890) ; 
s. c . 1 (J. W. N. 44 I Small Cause (knut ; now 
trial); (dddayya v. ,1 aganiiatha, 21 M. 363 
(1897) |re\ersal by District Munsif ot decree 
of Village Munsif] ; Manomohini Chaudhurani 
V. Nara Narain, 4 (A W. N. xxiii (1899) [s(‘t- 
ting aside decree Avhich was not c.v parU‘.\ ; Ma- 
hotnod Hamidulla v. Lohurciinissa Bibi, 25 
155, 158 (1897) [id.[ ; Ningajia e. Doda])a, 21 

B, r}Hr> (7890) [decree passed by Karkim in 
]) 088 e 8 Sory suit] ; Luehinuu Singh Sham- 
shero Singh, 2 I. A. 58 (1874) [application 
for review] ; Raja Har Narain v. (kiaudliraiu 
Bhagwant, 18 1. A. 55 ; a, e., 13 A, 300 (1891) 
[invalidity of award when not made within 
time fixed by Court] ; Chinaya r. Gangava, 
21 B. 775 (1890) [order in exeeution for ouster 
of person not party to suit] ; Bhau r. Dade, 
21 B. 777 (1890) [Mamlatdar ; decree by; 
remedy as between joint owners] ; Babaji 
Ramji v. Babaji Dovji, 23 B. 47 (1897) [Mam- 
latdar no jurisdiction to determine questions 
between riparian proprietors] ; Lakshman 
Babaji v. Rameliaiidi'a Parashrain, 23 B, 321 
(1898) [Dekkau Agriculturists Relief Act; 
jurisdiction of Special Judge] ; Muhammad 
Yusuf V. .\hdul Rahman, 16 I. A. 104 (1889) 
[sotting asi 1* non- appealable judgment] ; 
Hazari Lai e. kheru Rai, 3 A. 676, 579 (1881) 
[order dispossessing mortgagee] ; Nalinak- 
shya Ghosal e. Mafalvshar Hossain, 28 C. 177 
(19(X)) ; 8. c., 5 C. W. N. 192 [order amending 
decree] ; Purari Mai p. Janki Pershad, 28 G. 
680, 683 (1901) [order of Court taking over 
management of properties] ; s. c., 6 C. W. N. 
1 14 ; Golam Mahammad e. Saroda Mohan, 4 

C. W. N. 695, 697 (1900) [issue of successive 

.. #• ; ;aI. i. 


liar Maiti p. Choytonua Maiti, 30 C. 588 (1903) 
[jurisdiction of Registrar Small Cause Court] ; 
Diwalibai r. Sadashivdas, 24 B. 310 (1899); 
s. c., 1 Bom. L. R. 836 [incompetent reference 
under s. 646a] ; Krishnasami Pannikondar 
p. Muthu Krishna Pannikondar, 24 M. 364 
(1900) [appointmimt of curator ; omission to 
take evidence before maldug ordi^] ; Ratna- 
saniy Chettiar r. On-, 26 M. 176 (1902) [suit 
brought on ordinary side of Couit, though 
maintainahlo on Small Cause side] ; Amrita 
Lai Kolay p. Nibaran Chandra, 31 C. 340 
(11K»4); s. e., 8 0. W. N. 246 [ Jiu-isdictioii 
S. C. C. ; title to immoveable property]; 
Dayaram r. Govardhanclas, 28 B, 458 (1904) 
[order passed without jurisdiction in execu- 
tion] ; Ranianadhan (kietty p. Narayanan 
Chetty, 27 M. (>02, 607 (1904) [decision of 
review petition during pendency of appeal] ; 
Gaiiga Charan v. Sasti Mandal, 6 W. N. 
6 1 4 ( 1 90 1 ) ; ( Corporation of Calcutta v. ( bhon, 
6 (A W. N. 480 (1901) [Jurisdiction of Small 
Cause (Jourt to declare old valuations to bo 
still in forci'j ; Monomohini Chaudhurani v. 
Nara Narayan, 4 G. W. N. 456 (1899) [no 
jiu-isdiction to sot aside ex parfe di'creo of 
Superior (Jourt] ; Shankarbhai Khojabhai v, 
Somabliai Ranchhodblmi, 3 Bom. L. R. 129 
(1900) [Judge deciding Small Cause Court 
suit under ordinary jurisdiction J ; Peary 
Mohun Ghosaul p. Harran Chuiidcr, 11 C. 
261 (1885) [S. C. C., trespass to immoveable 
proixjrty ; Court held to have jurisdiction] ; 
Sarnam Tewari v. Sakina Bibi, 3 A. 417 
(1881) [decisions of both Courts without 
jurisdiction] ; Yule & Co. v. Mahomed Hos- 
sain, 24 C. 129 (1896) [roforcnco by P. S. S. C. 
under s, 69 of its Act, and s. 617 of Code ; 
liberty given to withdraw suit after disposal 
of reference instead of entering judgment for 
defendants] ; Horananda Banerjee v. Ananta 
Dasi, 9 C. W. N. 492 (1904) [s. 163, Bengal 
Tenancy Act] ; Monat Ali v. Amdar Ali, 
9 C. W. N. 605, 607 (1905) [amended decree] ; 
Janokoy Nath Guha v. Brojolal Guha, 33 C. 
757, 770 (1906) [no appeal, no jurisdiction to 
refuse filing of award] ; Bai Shri Vaktuba v. 
Agarsangji, 9 Bom. L. R. 547 (1907) ; s. c., 31 
B. 447 [order passed under s. 206 making 
additions to the decree] ; Baikanta v. Sita, 
38 0.421(1911). 

(1) Gobiii Prasad v. Chandar Sekhar, 9 A. 

IQK /ICQ’T\ f n Uuo.. aiiU- nn . 
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their powers ; and tlic High Court i.s called upon to enlarge their too narrow 
views. (1) If a Court allows an application or decrees a suit which is in fact 
time-barred, without Qonsidering whether it was so or not, it can be said to have 
failed to exercise a jurisdiction vested in it by law, so as to bring the matter within 
the scope of this section. But this cannot be said of a Court merely because 
it has omitted to consider ex proprio motu the question whether a litigant was 
entitled to proceed out of time by reason of some special provision of law, when 
such a question had not been raised by him or on his behalf. (2) The High Court 
can interfere under this section when the Court below refused to exercise the 
jurisdiction vested in it by leason of an erroneous interpretation of a provision 
of the Code. (3) 


Eamjiwan Mai v. Cliand Mai, 7 A. 227 (1884) 
[refusing jurisdiction on ground suit triable by 
District Court] ; Badami Kuar v. Dinu Rai, 
8 A. Ill (1886) [erroneous view of his juris- 
diction t aken by Munsif ; return of plaint] ; 
Moheudra iSundar v. Dinabaiidhu, 19 C. L. J. 
15 (1913) (return of plaint); Vishvanath 
Govind v, Rambhat, 15 B. 148 (1890) [return 
of plaint on ground suit governed by s. 
539] ; Maua Vikrama v. Mallichury, 3 M. 68 
(1880) [refusal to Hie award] ; Birj Mohun v. 
Rai Uma, 20 U 8, 11 (1892) ; s. c., 19 1. A. 154 
[refusal to confirm execution sale] ; followed 
in Radhasyani Kar v. Dinobundhoo Biswas, 
18C.L.J.533 (1913) ; Navaloband Ncmcliand 
V. A midland Talakchand, 18 B. 731 (1893) [re- 
jection of application for execution] ; Amar- 
(jhande. Javalya, 21 B. 738 (1886) [Mamlatdar 
oiTonoously holding ho could not receive a suit 
against heirs] ; Kammathi v. Mangappa, 16 
M. 454 (1892) [Judge declining to entertain 
application for leave to sue in Jortm paupcriif, 
erroneously supposing a succession certificate 
was necessary] ; Shamrav Pandoji v. Niloji 
Ramaji, 10 B. 200 (1885) [refusal to enk^r- 
tain application for exeeution] ; Benode Mo- 
hini V. Sharat Chunder, 8 C. 837, 841 (1882) 
[application for revival of suit] ; Rama v. 
Kunji, 9 M. 375 (1886) [jurisdiction held to 
be declined, the Legal Practitioners Act being 
no bar to suit]; Subbaji Rau v, Srinivasa 
Rau, 2 M. 204 (1880) [jurisdiction to refuse 
to confirm execution sale declined] ; Seshadri 
V. Krishnan, 8 M. 192 (1884) [direction to 
exercise power given by s. 644] ; Mussamut 
Jameela v. Luchmun Panday, 4 C. L. R. 74 
(1879) [refusal to investigate claim made in 
execution]; Jogodanund Singh v. Amrith 
Lai, 22 C. 767 (F. B.) (1896) [refusal to set 
aside sale under s. 310a] ; Nathubhai r. 
Mulchand v. Nana Balu, 19 B. 644 (1894) 
[refusal to grant execution]; CJoUector of 


Vizagapatam v. Abdul Kliarim, 21 M. 113 
(1897) [failure to exercise jurisdiction in con- 
sequence of misconstruction of s. 412] ; Ma- 
liabir Singh v. Behari Lai, 13 A. 320, 323 
(1891) [refusal to hoar and dotenuine 
appeal] ; Geriiifha Kumar v. Rajeswari Roy, 
27 C. 5 (181»9) [order refusing to amend prt)- 
bate] ; Raghunath Charau v. Shamo Koeri, 31 
C. 344 (1903) [refusal to hear appeal] ; 
Gobinrl Prasad v. Chandar S(‘khar, 9 A. 486 
(1887), at p. 492 [“The Judge failed to 
exercise his jurisdiction, and jirobal ly acted 
with material irregularity in disinijjsing this 
suit on the ground that the roiuesentativcs of 
M. C. had not been made a party,” Edge, 
G. J.] ; Vishvanath Govind v. Rambhat, 15 B. 
148 (1890) [returning ])laint upon erroneous 
construction of s. 539]; Vishnu v. Ram- 
ehandra, 9 Bom. L. R. 930 (1907) [rejecting 
complaint under s. 328] ; Zaniiian v. Fateh 
AU, 32 G. 14() (1904) [refusing to aeeopt 
plaint] ; Ganesli Singh v. Kaslii Singli, 28 A. 
621 (1906) [arbitration : failure of Court to 
decide as to validity of reference] ; Willis v. 
Jawad Husain, 29 A. 41)8 (1907) [refusal to 
hoar application for review] ; Akbar Khan v. 
Muhammad Ali Khan, 31 A. 610 (1909); 
Ramdoyal v. Uixmdra Nath, 17 C. W. N. 
(1912) [Specific Relief Act ; refusal to 
grant relief to -plaintiff found to bo in 
possession within six montlis]; Kartic v. 
Gorachand, 17 C. L. J. 593 (1912) [omitting 
to deal with merits of an apjteal]. 

(1) Shiva Nathaji v.«Joma Kashinath, 7 

B. at p. 352 (1883) [the section now extends 
to refusal of jurisdiction by a Court through 
a misconception of its authority]. 

(2) Panchu Mandal v. Sheikh Isaf, 17 

C. W. N. 667 (1913). 

(3) Maharaja of Burdwan v. Apurba, 14 
C. L. J. 60 (1911). 
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Sec. 116. 

Illegality. — Tlic first part of the section down to the words “so vested^* 
deals with jurisdiction. The remainder assumes the existence of jurisdiction, 
but deals with the mode in which such jurisdiction is exercised. A question 
may arise whether a Court in the exercise of the jurisdiction it possesses has 
acted according to law. Such a question relates not to the existence of juris- 
diction, but to the exercise of it in eitlier an illegal or irregular manner.(l) This 
distinction has not always been preserved, it being in some earlier cases considered 
en’oneously that the Privy Council liad decided (2) that only questions relating 
to the jurisdiction of the Court can be entertained under this section.(3) This 
opinion, however, is not tenable, since it practically treats the additional words 
added to the section in 1879 as superfluous or unnecessarily introduced. (4) All 
that the Privy Council case really decides is that this section does not give a 
right of appeal on questions of law or fact, and that wliere the Subordinate 
Court has jurisdiction, the Higli Court can only interfere where that Court 
has acted illegally and with material irregularity in the exercise of such 
jurisdiction. (5) 

A Court cannot interfere under this section simply upon the ground that 
there has been an erroneous decision upon a question of law or fact.{t)) A Court 
that has decided a suit over which it had jurisdiction cannot, only on the ground 
tliat it has arrived at a wrong decision, be said to have exercised its jurisdiction 
illegally or with material irregularity. (7) Any other view would impose on the 

(1) Soo Sukh Lai v. 'J’ara Cliand, 2 C. L, 

J. 241, 24ft (1905). 

(2) 111 Amir Ha.sHaii r. Slu'o Bakali, 11 C. 0 
(1884). 

(.3) Magiii Ham y. Jiwa Jjall, 7 A. 330, at 
338 (1885), ¥. B. ; Badami Kuar v. Dina 
Hai, 8 A. 11, at p. 113, per Petheram, C.J., 

“ the (jucstions to which a. 022 applies, are 
(lucabions of jurisdiction only ; ” Narayaiia- 
sami V. Natesa, 10 M. 424, at p. 428 (1892) 

the error of procedure must be such as to 
have led to the assumption of a jurisdiction, 
etc.,” per M. Aiyar, J.] ; Manisha Eradi v. 

BiyaH Koya, 11 M. 220, at pp. 229, 230 (1887), 
per M. Aiyar J., “ the words ‘ act illegally,’ 
etc., apply to those cases only in which there 
is an error in the procedure by reason of 
which the Subordinate Court concludes that 
it has, or has uot, jurisdiction.” This dictum 
was, howcvn. subsequently withdrawn by 
the learned judge in Kristnamma Naidu v. 

Chapa Naidu, 11 M. 410, at-p. 414 (1893). 

(4) Kristnamma Naidu v. Chapa Naidu, 17 
M. 410, 414 (1893), and cases post ; Mohunt 
Bhagwan v. Khetter Moni, 1 C. W. N. 617 
(1896), at p. 625 ; Enat Mondul v. Baloram 
Dey, 3 C. W. N. at p. 585 (1899). 

(6) Sew Bux V, Shib Chunder, 13 C. (1886), 
at p. 230 ; and see Mohunt Bhagwan v. Khet* 
ter Moni, 1 C. W. N. 617 (1896), at p. 624. 


(0) It has, however, recently been held 
by the Madras High Court that when an 
Appellate Court erroneously (that is, by 
an error of Law) decided that the Court of 
the first instance had or had uot jmisdictiou 
to entertain a suit, the High Court could set 
aside the order under this section on the 
double ground of cxoreiHO of jurisdiction and 
illegality: Vuppuluri v. Seetaramachandra, 
24 M. L. J. 112 (1912) [Aiyar, J., dissenting]. 

(7) Amir Hassan r. Sheo Baksh, 11 
I. A. 237; R. e., 11 C. 6 (1884); dist. in 
Port Canning Improvement Co., Ltd. v. 
Roson AU, 17 C. W. N. 160 (1912) ; Magni 
Bam V, Jiwa Lai, 7 A. 336 (1885) ; Sunder 
Das V. Mansa Ram, 7 A. 407 (1884) ; Chattar- 
pal Singh v. Raja Ram, 7 A. 661 (1885) ; 
Badami Kuar v, Dina Rai, 8 A. Ill (1886) ; 
Muhammad Husain v. Ajudhia Prasad, 10 
A. 467, 471 (1888) ; Hari Bhikaji v. Naro 
Vishvanath, 9 B. 432 (1885) ; * Jivraji v. 
Pragji, 10 M. 61 (1886); Venkubai v. 
Ifakshman Vonkoba, 12 B. 617 (1887) ; 
Krishna Mohini v. Kedarnath Chuckerbutty, 
16 0. 446 (1888) ; Narayanasami v. Natesa, 
16 M. 424, 426 (1892); Enat Mondul v. 
Baloram Dey, 3 C. W. N. 581, 583, 686 
(1899) J Corporation of Calcutta v. Bhupati 
Roy, 26 C. 74 (1898); Mathura Nath v. 
Umes Chandra, 1 C. W. N. 626 (1897); 



474 


THE CODE OE CIVIL PROCEDURE. 


Paet Vlll. 
Seo. 116. 


Oourt tlie duties of a Court of Appeal. Mere errors of law and faet can only 
be corrected by appeal. Such as a wrong decision on a question of res judicata (1) 
or limitation, (2) or a merely erroneous construction of the provisions of an Act, (3) 
or a decision as to the inadmissibility of a document in evidence, (4) or the mis- 
construction of a document, (5) or a decision that a person was not a legal repre- 
sentative within the meaning of sect. 47, avte.{%) Where a Judge having both 
Small Cause and ordinary jurisdiction transferred to his file as ordinary Judge 
a suit filed in liis Court as a Small Cause Coui*t suit, it was held that there was 
not a material irregularity, and that as his decree decided a question of title to 
immoveable property, the High Court could not interfere under its extraordinary 
jurisdiction, for since this decree could not have been passed in a Small Cause 
Court, it was not final. (7) 

The mere fact of a Court having come to a wrong decision even on a point 
of law is not sufficient to constitute an illegality or irregularity ; (8) that is, 
an erroneous decision is not hy itself any ground for revision. The Privy Council 
have thus excluded one class of cases, but it is still left open to consider in what 


Raghu Nath v. Rai (^hatraj)ufc, 1 0. W. N. 
033 (1897); Sotish Cinmder Jjahiry v. Nil« 
oomul Lahiry, J 1 0. 45 (1884) ; Koeri v. 
Gopi Lai, 21 (!. 799 (1894) ; (corporal ion of 
Calcutta V. Oohcn, 0 C. VV. N. 480 (190\) ; 
Cooke V. Equitable Coal Co., 8 (I W. N. 021, 
024 ( 11K)4) ; lloss Alston ?>. Pitambar Daa, 26 
A. 509, 525 (1903), per Banerjce, J. ; Parasu- 
rama Ayyar v. Seshier, 27 M. 504 (1903) ; 
Kali Charan v. 8arat Chunder, 30 C. 397 
(1903) ; B. c., 7 C. W. N. 545; Ram Lai r. 
Ratan Lai, 20 A. 572 (1904) ; Joseph v. Salt 
Company, 17 M. 371 (1892) [mistake concern- 
ing principlcvS of valuationj ; Quaire whether 
following cases did not raise points of law 
only : Kirparam v. Modia, 19 B. 135 (1894) ; 
Court of Wards ?». Darmalingu, 8 M. 2 
(1884) ; Pitambar Das i’. Jambusar Munici- 
pality, 17 B. 610 (1892); Ross Alston v. 
Pitambar, 25 A. 509 (1903) ; Patel Kilabhai 
V. Hargovan Mamsukh, li) B. 133 (1894); 
Maulvi Muhammad v. Syed Husain, 3 A. 203 
(1880) ; Ram Lai v. Ratan Lai, 26 A. 572 
(1904) [order rejecting application for 
review], disk, Willis v. Jawad Husain, 29 A. 
408 (1907) ; Ram Singh v. Salig Ram, 28 A. 
84 (1906). 

(1) Hari Bhikaji v. Naro Vishvanath, 9 B. 
432 (1885) ; Amritrav Krishna v. Balkrishna 
Ganesh, 11 B. 488, 492 (1887). 

(2) Sundar Singh v. Doru Shankar, 20 A. 
78 (1897) ; Amritrav Krishna v. Balkrishna 
Ganesh, 11 B. 488, 492 (1887) ; Anunda Lall 
V. Debcmha Lall, 2 C. W. N. ccoxxxiv. 
(1898); Raragopal v. Joharmall, 39 0. 473 


(1912); but see Kailash r. Bissonath, 1 
tl W. N. 07 (1890); Har Prasad v. Jai'ar 
Ali, 7 A. 345 (1885); Pitambar Das u. 
Jambu.sar Municipality, 17 B. 510 (1892). 

(3) Rabbaba Khan urn v. Noorjehan Begum, 
13 C. 90 (1886) ; but where it was nold that 
the case did not fall within a section at all, it 
was held that tlio Court had declined juris- 
diction in consequence of a misconstruction : 
Collector of Vizagapatam v. Abdul Kharim, 
21 M. 113 (1897) ; and see Rama v. Kunji, 9 
M, 376 (188()); and as to construction of 
decree, Maulvi Muhammad y. Syod Husain, 
3 A. 203 (1880). 

(4) Madhavrav Ganeslipant v. Gulabbhai 
Ijallubhai, 23 B. 177 (1898) ; but see Fattoh- 
chand Harchand v. Kisan, 18 B. 014 (1893), 
where there was revision of an order excluding 
a document for want of stamp ; and Gurunath 
Shrinivas v. Chonbasappa, 18 B. 745 (1893), 
admitting a document though unregistered. 
But see Benod v. Ram Sarup, 10 C. W. N. 
1015 (1912). 

(6) Dasruth Rai v. Shcodin Rai, 10 A 39 
(1893). 

(6) Ganga Charan Bhuttacharjee v. Sushi 
Bhushan Roy, 32 V. 572 (1905). 

(7) Hari Balu GaoCawad v. Ganpatrao 
•Lakhurjirao Gaekawad, 38 B. 190 (1913). 

(8) Kristnamma Naidu v, Cliajja Naidu, 17 
M. 410 (1893), at p. 412 ; Shibh Narain 
Mookerjeo v. Baikuntha Nath Isar, 11 
C. W. N. 867 (1907) ; Narayan v. Nagindas, 
30 B. 113, 115 (1905). See Enat Mondul v. 
Baloram Doy, 3 C. W. N. 581 (1899). 
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otlier cases the clause may be appiicable.(l) This is a question of difficulty, upon 
which there has been considerable conflict of opinion. There may be a decision 
which is erroneous, but not illegal or materially irregular. (2) It is not always easy 
to draw a clear line between an illegal exercise of jurisdiction and a mistake of 
law.(3) A distinction has been drawn between an irregular act and an erroneous 
decision, (4) but the distinction is, ordinarily at least, of little use, as the illegal or 
in-egular act is generally preceded by, and based upon, an erroneous decision. 

It is not difficult to give examples of extreme cases. The difficulty exists 
as to those falling within these limits. Thus, a wrong decision based upon an 
erroneous construction of se(;t. 11 that a suit is not barred by res judicata is no 
ground for revision, (5) but a Judge would act illegally who, wliile admitting 
that a case fell within the section, held that as the former decision was erroneous, 
ho would on this ground determine the point again ; (t>) or if he directed, con- 
trary to tlie provisions of sect. 60, that in execution of a decree the tools 
of a judgment, debtor be sold.(7) So it has beenlield that this part of the section 
contemplates a pervers(‘ decision on a question of law or procedure — that is, a 
decision involving a conscious departure from some rules of law or pro(jedure.(8) 
The Calcutta High (h)urt has gone further, and held that while acting 
with '‘material irretjularily^^ implies only the committing of an error of pro- 
cedure, acliug “ illegally ” docs not mean the same thing, foi* Courts may commit 
gross and palpable errors other than those of procedure which would justify 
it being said that tliey had acted “ illegally ; and tliat this part of the section 
was intended to authorize the High Courts to interfere and correct gross and 
palpable ei’rors of Subordinate Courts, so as to prevent gross injustice in non- 
appealahle cases ; and that it was advisedly expressed in indefinite language from 
the difficulty of defining exactly the classes of cases which may stand in need of such 
extraordinary interference. In this view, the question whether any casecomesunder 
the clause has to be determined with reference to the grossness and palpableness of 
the error complained of, and to tlie gravity of the injustice resulting from it. (9) 
Coming to the particulai’ appheation of the section, the following cases 
have been expressly held, or may perhaps be considered to have been held, 
to come under the heading of acting "illegally:” — the rule of adjudication 
being that a Judge shall decide, semrdum allegata et fvobaia, a Judge was held 


(1) Kristnamma Naidu v. Chapa Naidu, at 
p. 418 ; and Heo Mohunt Bhagwan v. Khottor 
Moni, 1 a W. N. 817 (1896), at p. 026. 

(2) Har Pranad v. Jafar Ali, 7 A. 345 
(1885), at p. 351. 

(3) iScw ?>. Shib Chundcr, 13 C. at 230 
(1880) ; Debo i)as v. Mohunt Ram, 2 C. W. 
N. 474 (1898), al p. 477. 

(4) Enat MonOul v. Baloram Doy, 3 C. W. 
N. 581 (1899), at p. 585, per Banorjeo, J. 

(5) Vide ante, p. 474. 

(6) Har Prasad v. Jafar Ali, 7 A. 345 
(1885), at p. 351. Vide post ; and sec 
Rabbaba Khanum v. Noorjehan Bogum, 
13 C. 90, at p. 93 (1880), where it was said 
that if the Subordinate Judge had held that 
8. 32 had no application to interpleader suits 


there would have been a failure to exercise 
jm-isdiction ; but what he in fact did was to 
put an erroneous construction on that section. 

(7) Badami Kuar v, Dinu Rai, 8 A. Ill 
(1880), at p. 115, vide post. 

(8) Kristnamma Naidu v. Chapa Naidu, 17 
M. 410 (1893), P. B. ; but boo as to this case, 
Mohunt Bhagwan v. Khotter Moni, 1 C. W. N. 
617 (1896), at j). 625. 

(9) Mohunt Bhagwan v. Khetter Moni, 1 
C. W. N. 617 (1896), at p. 026 (Bannerjcc and 
Gordon, JJ.) ; Mathura Nath v, Umos 
Chandra, 1 C. W. N. 026 (1897), per Banerjec, 
J. ; Raghu Nath v. Rai Chatraput, 1 C. W. N. 
633 (1897), per Banerjee, J. contra, per 
Maclean, C.J., in Enat Mondul v, Baloram 
Doy, 3 C. W. N. 681 (1899), at p. 683. 
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to have acted illegally in raising a question of the execution of an instrument 
when execution was admitted ; (1) the appointment of arbitrators against consent 
of one of the parties, the order of reference to them, their award, and the decree 
passed thereon; (2) entertaining an application to set aside an ex parte decree 
after the time allowed by the law of limitation ; (3) or setting aside an ex parte 
decree without notice to the plaintiff ; (4) admitting that a matter was litigated 
under the circumstances described in sect. 11, ardc, but holding that the former 
decision was erroneous, and on this ground determining it again ; (5) admitting 
that a claim could have been made part of a suit formej'ly tried, but holding 
that the circumstances were such as rendered it inequitable to apply the pro- 
visions of 0. II. r. 2, post, and allowing a plaintiff to sue ; (6) a Judge, professing 
to act under sect. 206 of the last Code, saying that “ dismissed means “ decreed,” 
and thus altering the whole nature of the decree under the colour of amending 
it ; (7) a Judge reviewing, in disregard of the provisions of sect. 624 of the same 
Code, a judgment of his predecessor ; (8) a Judge, before wliom witnesses 
are produced, dismissing the claim without hearing them, on the ground that 
the plaintiff’s story is obviously untrue ; (9) Judge refusing to give effect by 
amending decree to his predecessor s decretal order ;(i0) refusing summonses ;(11) 
passing a decree where there is no evidence at all or admission to support it;(12) 
the Judge addressing himself to matters entirely foreign to the inquiry he had 
to make;(13) erroneously holding that a particular Act oi’ section of it is applicable 
to the case, and that by reason of that Act or section the suit does not at all lie ; (14) 
not permitting a plaintiff in a suit brought upon two hundis to adduce evidence 
of payment otherwise than by the hundis ; (15) excluding from evidemeb a docu- 
ment because not stamped ; (16) admitting a document in evidence though 
unregistered ; (17) allowing a tenant to dispute his landlord’s title; (18) 


(1) Oorakli Babaji i;. VithuJ Narttyan, 11 B. 
m (1887). 

(2) Pugardin v. Moidiii, OM. 114 (1882), hold 
alflo to constitute a case of material irregularity. 

(3) Har Prasad v. Jofar Ali, 7 A. 345 
( 1 885) l.sed gu. whether in this cose there waa 
not merely an error of law in construing art. 
104 of the Limitation Act, and whether same 
criticism does not apply to Davies, J., judg- 
ment in Kristnamma Naidu v. Chapa Naidu, 
17 M. at p. 421 (1893)]. 

(4) Subbiah v. Dilawar Khan, 24 M. L. J. 
482 (1913). 

(5) Har Prasad v. Jafar Ali, 7 A. 345 
(1885), at p. 351, per Mahmood, J., who held 
it, as well as the next four cases, to be cases 
both of illegality and material irregularity. 

(6) Ib. 

(7) Ib., at J). 352 [the cose roforred to is 
'Surta V. Ganga, 7 A. 411 (1885)]. 

(8) Ib. (9) Ib. 

(10) Balmakund v. Jatan Ball, 6 A. 126,219 
(1882), hold also to bo material irregularity. 

(11) Kaji Ahmad v. Kaji Mahamad, 9 B. 
308 (188^. 


(12) Shields r. Wilkinson, 9 A. 398, 409, gier 
Broadhurst, J. ; Edge, C.J., considered the 
case to bo one of absence of jurisdiction ; and 
see Manisha Eradi v. Siyali Koya, 11 M. at ]>. 
232 (1887) ; Bissessur Das v. Johann Smidt, 
10 C. W. N. 14 (1905). 

(13) Debo Das v. Mohunt Ram, 2 C. W. N. 
474, 478, 479 (1898) ; foil, Gopal Chandra v. 
Bigoo Mistry, 8 C. W. N. 70 (1903) [pauper 
application]. 

(14) Jugobundhu Pattuck v. Jadu Ghose, 
15 C. 47, 50 (1887), held also to bo material 
irregularity ; foil, in Shri Vishvambhar v. 
Shri Vasudov, 16 B. 708 (1892), in which 
conversely the Judge erroneously held him- 
self bound to make the order complained of. 

(16) Chenbasapa v. iiakshman Ramchaii* 
ra, 18 B. 369, 372 (1893). 

(16) Fatehchand Harchand v. Kisan, 18 B. 
614 (1893), sed qu., see p. 474, n. (4), ante, 

(17) Gurunath Shrinivas v. Chenbasappa, 

18 B. 746 (1893) ; sed qu., see last note. 

(18) Patel Kilabhai v. Hargovan Mansukh, 

19 B. 133 (1894) j sed qu., whether this was 
not merely a mistake of law. 
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directing, contrary to the provisions of sect. 266 of the last Code, that in execu- 
tion of a decree the tools of a judgment debtor be 8old;(l) making an 
order without hearing the party's pleader ; (2) A suing B for some property 
and the Court giving a decree to C, who was not a party to the suit ; (3) the 
adoption of a procedure difEerent from that provided by law, and such as to 
cause material injury to the suitor ; the application of a section of the Code 
to a case to which it does not apply ; (4) holding wiongly, and contrary to 
authority, that there is a cause of action ; (5) refusing to make a person a party 
to a proceeding ; (6) a Judge or assessor hearing a case who has an interest in 
it ; (7) Appellate Court questioning, contrary to the express provisions of the 
Statute, tlie admissibility of document improperly stamped, but admitted in 
evidence by Court of first instance ; (8) attaching under a personal decree trust 
property ; (9) non-suiting a plaintiff, such a procedure not being permitted by 
the Code ; (10) decree in pauper suit omitting to order plaintiff to pay Court fees 
when suit dismissed ;(11) omitting to state a case under sect. 09 of the Presidency 
Small Court Act;(12) a District Judge revoking a sanction granted by a Subordinate 
Court on the ground that “a sanction could not be granted to a third party.”(13) 
Irregularity. — ^lust as in the reported cases, questions of illegality are 
mixed up with those of jui'isdiction, so it is not easy always to distinguisli “ ilU- 
from “material irregularity," In fact, as will have been seen from 
the notes to tin*, last paragi’aph, the Courts have often spoken of the same act 
as being both an illegality and irregularity. A distinction has been drawn 
between cases in wlii(^h a Judge omits to do something which a Statute 
enacts shtlll be done, and cases in which a Judge does something which a Statute 
says sliall not be done. In the former case, the omission may not amount to 
more than an iiregularity in procedure. In the latter, the doing of the pro- 
hibited thing is ultra vires and illegal, and without jurisdiction, (14) using the 
latter term in its broadest sense. It has bc(ui said also that material “ irregu- 
larity ” implies only the committing of an error of procedure, whilst acting 
“ illegally ” means something more.(15) One thing is clear, namely, that an 
irregularity is sometliing less than an illegality, and before the Court will interfere 

irregularity; followed in Sri Prosad Narain 
V. Dulhin Genda, 18 C. L. J. 612 (1913); 
but BOO Rabbaba Khanum v, Noorjehan 
Begum, 13 C. 90 (4886). 

(7) Kashinath Khasgivala v. Collector of 
Poona, 8 B. 563 (1884); Swamirao v. 
Collector of Dharwar, 17 B. 299 (1802). 

(8) Shidappa v. Irava, 18 B. 737 (1893). 

(9) Jn re. Shard, 28 C. 574 (1901). 

(10) VaBudeva v. Ohinnasami, 7M. 584, at 
p. 686 (1884). 

(11) Collector of Kanara v. Rambhat, 18 B. 
454 (1893). 

(12) Seshammal z;.Munusami,20M.358( 1896). 

(13) Ram Prasad Malla (in re), 370. 13 (1909). 

(14) Rameshur Singh v. Shcodiu Singh, 12 
A. 610 (1889), F. B. 

(15) Mohunt Bhagwan v. Khctter Moni, 1 
C, W, N, 617 (1896), mde ante, p. 456. 


(1) Badami Kuar v, Dinu Kai, 8 A. Ill 
(1886), at )). 115, per vStraight, J. ; and per 
Maliiiiood, J., in Dhan Singh v. Basant Singh, 
8 A. 5 1 9 ( 1 886), at p. 529 ; and per Trevelyan, 
J., in Sew Bux r. Shib Chunder, 13 0. 225 
(1886), at p. 231 [the word “ costa ” should 
l>e “ tools ”]. 

(2) Ohakrapani v, Varalialamma, 18 M. 
227 (1891). 

(3) Sew Bn \ r Shib (thunder, 13 0. 226, 
230 (1886). 

(4) Ib. ; oonskkired also apparently to be 
a material irregularity. 

(6) Ross Alston v. Pitambar Das, 25 A. 
509, 524 (1903) ; sed qtc., whether as hold by 
Banerjeo, J., contra, there was not merely an 
error of law. 

(6) Khettramoni Dasi v. Shyama Churn, 
21 C. 639 (1894), held also to be material 
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it must bo shown to be material—tliat is, an irregularity which lias prejudicially 
afEected the mei its of the case. 

Certain cases of what has been iield to be material irregularity will be found 
noted in the commentary on “ acting illegally.” Other reported cases arc 
determining an issue which does not really arise in the case, and basing the 
decision on such determination ; (1) omissions or errors of procedure in the 
investigation of a matter, such as the omission to comply with the procedure 
prescribed by sect. 3 of Act XIX. of 1841, relative to curators ; (2) imtertaining 
and gi\anting an application under sect. 108 of the last Cod(\ without notice 
to the other side, in contravention of the directions of sect. 100 of the same 
Code ; (3) determining a suit upon an issue which was not one on which the 
dispute between the parties could be ])roperly adjudii^ated upon ; (4) treating 
delivery of summons by post to a person who was not shown to have been the 
defendant as good service ; (5) Judge and Assessors sitting to determine amounl. 
of compensaiion to be awarded under Land Acquisition Act, and refusing to 
take into consideration any of the mat.ters prescribed by sect. 24 of liiat Act, 
or improperly taking into consideration any of the matters prohibited by sect. 
25 thereof ; (6) Ap])ellate Court disposing of a suit on a point taken by ii.self 
in ap])eal without affording the ])arties an opportunity of proving what was 
necessary to meet that point, or deciding the suit without h(‘aring the parties 
at all ; (7) where evidence has been improperly taken ; (8) appointment of a 
curator under Act XIX. of 1841 without holding iiupiiry undcj' sect. 3 oi tliat 
Act ; (9) grant of leave under sect. 18 of the Religious Endowments Act on an 
unverified ]>otition not presented in Court ; (10) in contravention of tect. 029, 
now 0. XLYll. r. 7, cntcr1.aining an appeal from an order admitting a review ; (11 ) 
going into a fresh point on a new trial, the materials necessary for its decision 
not being before the Court ; (12) wrongly holding as regards service, and there- 
upon passing ex parte decree ; (13) refusing to draw up a pi-eliminary decree iu 

(1) Venkubai v. Venkaji Anaji, 12 B. GI7 
(18S7). 

(2) Papamina v. Oolkctor of Godavari, 12 
M. :M1, 344, 347 (1889). 

(3) Badaini Kuar v. Dinu Rai, 8 A. Ill 
(]88()), at p, 115, pe,r Straight, J. ; and per 
Malimood, J., in Dhan iSingh v. Basant 
Singh, 8 A. 5J9, at p. 529 (1880). 

(4) Rudrappa v. Narsingrao, 29 B. 213 
(1904). 

(5) Jagannath Braklibhau Sassoon, 18 
B. 606 (1893). 

(6) Joseph V. Salt Company, 371 (1892) ; 
but as to a mistake concerning the principles 
of valuation, ib. 

(7) Kristnamma Naidu v. Chapa Naidu, 

17 M. 410 (1893), at p. 421, per Davies, J. 

[the rest of the Bench, however, agreed in 
dismissing the petition ] ; as to the last jwint, 
see Chakra Pani v. Varahalarama, 18 M. 227 
(1894), where the Court interfered, an order 
having been passed without hearing the 


])aTty’8 pleader. So also j.vb(‘r(‘ a ]>arty lias 
not been permitted to adduce (‘videnee : 
(Iienbasappa r. Lakshman Ramchandra, 18 
B. 369, at p. 372 (1893). 

(8) Shiva Natliaji ?\ Jonia Kasliinatli, 7 B. 
341 (1883), at p. 357. 

(9) Krishnasami Paunikoiidar r. Miitliu- 
krishna Paniiikondar, 24 M. 364 ( 1900), per 
Shephard, J., Arnold White, C.J., holding 
that the Judge acted without jurisdiction or 
with material irregularity. 

(10) Amdoo Miijan r. Muhammad Davud, 
24 M. 085 (1901). 

(11) Abdul Sadiq v. Abdul Aziz, 21 A. 162, 
154 (1898) ; as, howevar, it was licld that the 
District Judg(‘ had no power to set aside the 
order, gw. whether tlie question was not one of 
jurisdiction. 

(12) Ralli V. Parmanand Jowraj, 13 B. 642 
(1889). 

(13) Abraham Pillai v. Donald Smith, 29 
M. 324 (1900). 
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accordance witli the findings ; (1) ordering the amount deposited to be returned 
to the transferee of a non-transforaldc^ occupancy-holding ; (2) failing to decide 
an issue which became necessary by the reversal of the decision of other issues 
by the first Court ; (3) an order for consolidation of suits which is erroneous in 
principle and will load to irremediable mischief ; (4) allowing withdrawal of 
suit imd(u- 0. XXIII. r. 1, with leave to file a fresii suit on the same cause of 
action after the defendant had obtained a decree in his favour ; (5) intcrfeicncc 
by a Collector, under sect. 23 of the Mamlatdar’s Court Act, with the findings on 
fac.t of a Mamlatdar which are on theii face legal and regular.(()) It has been 
held that failure of a lower Appellate Court to frame and try the requisite issue 
under 0. XLI. r. 25 may, under certain circumstances, be a material irregu- 
larity.(7) But the mere fact that a lower Court erronexmsly redused to allow 
amendment of a jdaint is not ground for interference. (8) 

May pass such order.”— The words employed indic*.atc very wide 
powers, and the Couit may do or direct anything to be done which it considers 
called for under the circumstances. The actual order will, however, be con- 
trolled by these latter.(9) Where the decision of a Court of first instance, 
or of both such Court and the Ax)pcllate Court, are without jurisdiction. 
th(^ (\juit has set aside both decisions and returned the x)laint for presen- 
tation ill the ])rop(M* Court. (10) In such a case there has be(m no trial, 
and the High Court will not undertake the functions of a Court before which 
the cas3 should have, hut has novcT, gone. WJiere want of jurisdiction is 
alleged as regards the Apjiellate Couit only, if the latter Court exceeds its juris- 
diction, the High Court may set aside that portion of the order which 
was in excess of jurisdiction ; and if the Ajipellate Court had not jmisdiction 
at all, it may set aside th(‘- decision altogether, and may refer the appeal to the 
Court which had jurisdiction, even if it were too late to xirefer a fresh appeal 
to tliat Coiirt.(ll) But if the original order was non-ax)pealable, the Court, 
in sotting aside the decision on axipcal of a Court not possessed of juris- 
diction, will not enier into the question of the merits in order to deter- 
mine if th('. first order was correct or n()t.(12) It has been held that the 
Court may at least pass any order which it might he authorized to jiass on second 
appeal. (13) The question, however, whether the High Court, in dealing with a case 
under this section, can examine the evidence and itself investigate the facts is 
the object of conflict. In some cases it has done so ;(14) in others not. (15) 

(t) Sklhanatli v. (kuieBlj, 14 Rom. L. K. (11) /W7r8ubjan Ostagar, R. L. R. (F. B.) 
9](i (1912) ; 37 B. 00. 361 (1806). 

(2) Nalani />. Fulmttni,l5( L. J. 388 (1912). (12) In, tv Docowri Kazi, B. L. R. (F. B.) 

(3) Sibil SaiU r.Nitai,15C.L. J. 114(1911). 617 (1800). 

(4) Kali .r-an v. Surja Kumar, 17 (13) Maulvi Muhammad ??. Syed HiiBain, 3 

C. W. N. 620 (J9i:'). A. 203 (1880), F. B. ; Ear Prasad v. Jafar 

(6) Eknath r. Ib noji, 36 B. 201 (1911). Ali, 7 A. 345 (1886), at p. 349. 

(6) Kashiramv.Rajuam, 36 B. 487(1911). (14) Kailash Chandra v. Bis.sonath Para- 

(7) Ramjas v. India General Navigation manic, 1 C. W. N. 67 (1890) ; Shiidds v. 

Railway Co., 10 C. VV. N. 424 (1911). Wilkinson, 9 A. 398 (1887) ; and see Maulvi 

(8) Venkatasubbiah c. Soshachcllum, 22 Muhammad v. Syed Husain, 3 A. 203 (1880), 

M. L. J. 130 (191 1). at ji. 204, Stuart, C.J. ; Sarnam Tewari 

(9) See Sarnam Tewari ?>. Sakina Bibi, 3 A. v. Sakina Bibi, 3 A. 417 (1881), at p. 419, 

417 (1881), at p. 420. per Stuart, C.J. 

(JO) lb. (15) Ramrao v. Babaji, 20 B. 630, at p. 632 
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Execution of orders passed in revision.— The same procedure which 
applies to High Court decrees in appellate jurisdiction must be applied under 
sect. 141 to orders in revisional jurisdiction. Application for execution of such 
orders must be made to the Court whose decree is revised, and that Court must 
execute the decree or order passed in revision according to the rules prescribed 
for the execution of its own decrees. (1) 

Appeal from orders passed in revision. — ^The Bombay and Allahabad 
High Courts have held that the Letters Patent provide for an appeal only from 
a judgment passed in the original or appellate jurisdiction of the High Court, 
and that therefore no appeal lies from an order of a single J udge dismissing an 
application for the exercise of its revisional juri8diction.(2) The same view 
was at first taken by the Madi’as High Court.(3) It was, however, subsequently 
held, by a Full Bench (proceeding, as regards some opinions of the Judges, on 
the ground that the revisional is part of the Court’s appellate jurisdiction), that 
an appeal lies against an order made by a single Judge of the High Court under 
this section, when such order amounts to a judgment. (4) And this (‘ase lias 
been recently followed in the Calcutta High Court where it was held on appeal 
that an order made by a single Judge sitting on the original side interfering 
witli a judgment, of the Presidency Small Cause Court is a judgment within the 
meaning of sect. 15 of the Letters Patent and is appealable. In this case one of 
the Judges was of opinion that a comparison of the Charter Act, the Letters 
Patent and the Presidency Small Clause Courts Act leads to the result that the 
High Court has a right to interfere by way of revision; and another Judge 
expressed the view that the revisional is a form of the appellate jurisdiction. (5) 
An order passed under this section, deciding that a certain person should be 
ill lowed to sue as a pauper, was held not to be a final decree in an appeal 
within the meaning of sect. 595 of the last Code, nor a final judgment 
made oh appeal within the meaning of sect. 39 of the Letters Patent ; and it 
was held, (m an application for leave to appeal to the Privy Council against such 
an order, that the High Court had no power to grant a certificate. (6) 


(1895) ; Ralli Parraanand Jewraj, 13 B. 642 
(1889), al pp. 647, 649 [where the High Ckiart, 
reversing the decision of the Small (’ause 
Court, remitted the case to be disposed of 
according to law ; and see Seshamraal v. Mu- 
nusami, 20 M. 358 (1896)] ; cf, Seshadri r. 
Krishnan, 8 M. 192, 195 (1884); and sco 
Manisha Eradi v. Siyali Koya, 11 M. 220 
(1887), at p. 230 [“In revision we ore no 
doubt bound to accept the facts as found by 
the Subordinate Court, j)rovidod that they 
are so found upon legal evidence and there 
is no material irregularity in their procedure,” 
per Kornan, J.]. 

(1) Gold V. Goldenberg, 16 B. 560 (1891). 

(2) Nisar Ali v. Ali Ali, 28 A. 133 (1905) ; 
“!iralal v. Bai Asi, 22 B. 801 (1897) [appli- 


cation under s. 25, Provincial Small Cause 
Court Act] ; and st^o per Edge, C.J., in 
Muhammad Naim-ul-lah v. Ihsan-ullah Khan, 
14 A. 226 (1892), at p. 232. 

(3) Sriramulu v. Ramasam, 22 M. 109 
(1898) [revisional application under this 
section]. 

(4) Cliappan v. Moidin Kutti, 22 M. 68 
(1898.) 

(5) Shew Prosad Bungshidhur v. Ram 
Chunder Hari Bux ; Kalooram Sitaram v. 
Ram Chunder Hari ^ux, 41 0. 323 (1913) ; 
distinguishing Hiralal v. Bai Asi, supra ; 
and see Gobind v. Kunja, 10 C. L. J. 407 
(1909). 

(6) Babu Sakan v. Gopal Chandra, 8 C. W. 
N. 296(1904). 



PART IX. 
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116. This Part applies only to High Courts which are 

Fart to apply only to <»' hereafter he established under the 

oertain High Courts. I ndian High Courts Act, Iftill. 

117. Save as provided in this Part, or in Part X. or in rules, 
Application of Code to the provisions of this Code shall apply io such 

High Courts. ] liglv Comts. 

High Courts. — It was held that neither under this section nor sect. 638 
of the last Code was an appeal under clause 15 of the Letters Patent affected 
by sect. 588 of that Code.(l) It has been held that sect. 629 (now 0. XLVII. 
r. 7) apjilied to the High Court.(2) 

118. Where any such High Court considers it necessary 

IT .a# that a decree passed in the exercise of its 

before ascertainment of original civil jurisdiction should be executed 
before the amount of the costs incurred in 
the suit can be ascertained by taxation, the Court may order 
that the decree shall be executed forthwith, except as to so 
much thereof as relates to the costs ; 

and, as to so much thereof as relates to the costs, that the 
decree may be executed as soon as the amount of the costs shall 
be a.'icertained by taxation. 

119. Nothing in this Code shall be deemed to authorize 
UnauthoiiMd pprsom any person on behalf of another to address 

not to addnss Court. the Court in the exercise of its original civil 

(1) Toolsey Money v. Sudevi Dossee, 26 C. Council in Hurrish Chunder v. Kali Sunderi, 
361 (1899) ; dissenting from the decisions of 9 C. 482 (1882). 

the Madras and Allahabad High Courts there (2) Achaya v. Katnavelu, 9 M. 253 (1885), 
cited and following the decision of the Privy considered in the first case in last note. 

2l 
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jurisdiction, or to examine witnesses, except where the Court 
shall have in the exercise of the power conferred by its charter 
authorized him so to do, or to interfere with the power of the 
High Court to make rules concerning advocates, vakils and 
attorneys. 

Who may address Court. — This section corresponds with that in the 
former Codes, (1) 

[s. 638.] 120 . (7) The following 'provisions shall not apply to the 

Provisions not appiio- High Court in the exercise of its original 

wlginlS c”lf orSvent jurisdiction, iiiiTUcly, sections la, V, 

jurisdiction. and 

[s. 639.1 [>) Nothing in this Code shall extend or apply to any Judge 

of a High Court in the exercise of jurisdiction as an Insolvent 
Court. 

Original jurisdiction. — See note to sect. 117, ante, and to Preamhle. It 
has been held that in this section tiie word ordinary " has been omitted before, 
“original (?ivil jurisdiction.’’ (2) 

Insolvency.— The words in the Code of 1877 were slightly different, but 
their meaning was the same.(3) The Insolvency Court lias nothing to ,do with 
the procedure to be followed in the execution of a judgment entered up under 
sect. 8() of the Insolvent Act. The execution itself is a proceeding of the Higli 
Court, and sect. 049 of the last Code applied.(4) 

(1) See In re Pleaders of the High Court, 853 (IDIO). 

8 B. 105, at p. 134- (1883). hi re. A Vakil’s (3) In re Bhugwandas Hu^jivan, 8 B. .^1 1, 
Application, 37 C. 853 (1910). at p. 520 (1884). 

(2) In re A Vakil’s Application, 37 U (4) lb. 
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121. The rules in the First Schedule shall have effect as if 
Effect of rules in First enacted in the hody of this Code until annulled 

Schedule. or altered in accordance with the jirouisions of 

this Part. 

122. High Courts established under the Indian High CcrurtsieU s.i6i 
Pouter of certain High Act, t.Hiil, and the Chief Courts of the Punjab 

Courts ta*nwhe rules. afij, Rower Burma, may, from, time to time 
after jwevious fublication, make rules regulating their own pro- 
cedure and the frocedtirc of Civil Courts subject to their super- 
intendence, and may by such rules annul, alter or add. to all or 
any of the rules in the First Schedule. 

123. (/) A Committee, to he called the Rule Committee, shall 

he constituted at each of the towns of Cakutta, 
Committees'^ Madras, Bombay, Allahabad, Lahore and 

Prouinces. RmgOOn. 

(,/) Eaeh such CommUiee shall consist of the folimvmg persons, 
vanicly : — 

(a) three Judges of the Hirgh Court established at the town at 
which such Committee is constituted, one. of ivhom at 
least has served as a District Judge or {in the Punjab 
or Burma) a Divisional Judge for three years, 

{b) a barrister practising in tJmt Court, 

(c) an advocate {not being a barrister) or vakil or pkader 
enrolled in that Court, 

{d) a Judge of a Civil Court subordinate to the High Court, 
and 

{e) in the towns of Cakutta, Madras and Bombay, an 
attorney. 
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(:l) The members of each smh Committee shall he af fainted by 
the Chief Justice or Chief Judge, who shall also mminate one of 
their number to be fresident : 

Provided that, if the Chief Justice or Chief Judge elects to he 
himself a member of a Committee, the number of other Judges 
apfointed to he members shall he two, and the Chief Justice or Chief 
Judge shall he the President of the Committee, 

{1) Each member of any such Comynittee shall hold office for 
such feriod as may he frescribed by the Chief Justice or Chief 
Judge in this behalf ; and whenever any member retire^^, resigns, 
dies or ceases to reside in the jmmnee in which the Cornmittee was 
constituted, or becomes iucafablc of acting as a member of the 
Committee, the said Chief Justice or Chief Judge may affoiut 
another ferson to be a member in his stead. 

(. 7 ) There shall be a Secretary to each such Committee,, who 
shall be af fointed by the Chief Justice, or Chief Judge and shall 
receive such remuneration as may be frovided in this behalf by the 
Governor General in Council or by the Local Government, as the 
case may he. 

124, E^very Ride Committee shall make a refort to the High 
Committee to report Court established at the town at which it As con- 
to High Court stituted on any frofosal to annul, alter or add to 

the rules in the First Schedule or to make new rules, atid before making 
any rules under section the High Court shall take such refort 
into consideration. 


125. High Courts, other than the Courts sfedfied in section 
Power of other High 1 L 'Hfiay excrdsc the fowcTs conferred by that 

Courts to mahe rules. section in sucli manner and subject to such 
conditions as the Governor General in Council may determine : 

Provided that any such High Court may, after frevious fubll- 
cation, 7na1ce a rule extending within the local limits of its jur isdiction 
any rules which have been made by any other High Court. 

126. Rules made under the foregoing fromsions shall be 
Rules subject to subject to the frevious sanction of the following 

sanction. authorities, namely : — 

(a) if the rule is made by a High Court estabUshed under the 
Indian High Courts Act, IHOj , to the sanction of the 
authority frescribed by section in of that Act for rules 
made under that section ; 

{!)) if the rule is made by any other High Court, to the sanction 
of the Local Government. 
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127. linles SO 7 nade wthd sanctioned shall he 'published in the 
Gazette of hidia or in the local official Gazette, 
Publication of rules. shall froM the date of 

publication or from such other date as may be specified have the 
same force and effect, within the local limits of the ^urisdict^07i of 
the High Court which 'made them, as if they had bee'n contained in 

the Ti'ivsif. 


The following amendment have been made by Act XXIV of 
1917 

lu Section 127, for the word Sanctioned the word Approved ahaU 
be aubatituted. 

In Section 130, for the word Sanction the word Approval shall be 
aubatituted. 


post or tn any other rh-anner either generally or in any 
specified areas, ami the 'proof of such service ; 

{b) the 'maintenance and custody, while under attachment, of 
live-stoch and other 'moveable property, the fees 'payable 
for such maintemince and custody, the sale of such live- 
• stoch and pro'perty and the proceeds of such sale ; 

(c) 'procedure in suits by way of counter-claim, and the 
valuation of such suits for the purposes of jurisdiction ; 
{d) 'procedure in garnishee and chargimj orders either in 
addition to, or 'in substitution for, the attachment and 
sale of debts ; 

(e) 'procedure where the defendant claims to he entitled to con- 

tribution or indemnity over against any person whether 
a party to the suit or not ; 

(f) sumrrmy procedure — 

(i) in suits in which the plaintiff seeks only to recover a 

debt or liquidated demand in money payable by the 
defendant, with or 'without interest, arising — 

071 a contract express or 'implied ; or 
on a 7 i enactment where the sum sought to he 
recovered is a fixed sum of money or in the 
nature of a debt other than a penalty ; or 
on a guarantee where the claim against the prin- 
cipal is in respect of a debt or a liquidated 
demand only ; or 
on a trust ; or 

(ii) ill suits for the recovery of immoveable property, with or 

without a claim for rent or mesne profits, by a 
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[s. 652, 
third 
para.] 


[s. 652, 
second 
para.] 


[6. 652, 
fourth 
para.] 


Imidlord agaimt a teimni whose term has expired or has 
been duly determined by notice to quit, or has become 
liable to forfeiture for non-yaymeni of rent, or against 
yersons claimmg under such tenwmt ; 

[g) procedure by way of originating summons ; 

(h) consolidation of suits, appeals and other proceedings ; 

(0 delegation to any Registrar Prothonotary or Master or 
other offieial of the Court of any judicial, q'liasi-judicial 
and m7i-jud'icial duties ; and 

(j) all for?ns, registers, boohs, entries and accounts which may 
be necessary or desirable for the transaction of the business 
of Civil Courts, 

It. has been held that in tliis section we liave legislative recognition that 
siicli suits as were maintainable in respect of debts at the time of the Conimon 
Law Procedure Act, 1852, are still maintainable in this country.(l) 

129. Notwitlistandiiig anything in this Code, any High 

Power of Chattered established uiider the Pidian High 

High^^Courts make Courts Act, hsui, may make such rules not 

rules as to their original mconsislent with the Letters Patent estab- 
ewd procedure. i • -i i ^ i i 

lishmg it to regulate its own procedure in 
the exercise of its original civil jurisdiction as it shall tliink fit, 
and nothing herein contained shall affect the validity of any such 
rules in force at the commencement of this Code, 

130. A High Court not established under the Indian High 

„ , , Courts Act, IHdl, may with the previous 

Power of other High , . r . i x i r>i . i 

Courts to make rules as saiictioii ol tlic Local Crovcmmcnt, make, 

to matters other than rcspcct to any matter other than pro- 

cedure, any rule which any High Court so 

established might, under section 15 of that Act make with 

respect to any such matter for any part of the territories under 

its jurisdiction which is not included within the limits of a 

Presidency-town. 


131. Kules made in accordance with section or section 
130 shall be published in the Gazette of India 
in the local official Gazette, as the case 
may be, and shall from the date of piddication or from such other 
date as may be specified have the force of law. 


Publication of rules. 


Rules. — These sections effect the most important difference between the 
present and the last Code. Under the law as it formerly stood High Courts 

(1) P. R. and Co. v. Bliagwandaa, 34 13. 192 (1909). 
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had power to make rules to regulate the proeiiduie of the original side of the 
Court, and liigli Courts and Chief Courts had power to make rules to regulate 
the procedure of (,^ourts subordinate to them ; but neither High Courts 
nor Chief (Courts could make rules to regulate any matters which were dealt 
with by the Code of Civil Procedure, nor could they in any way affect the pro- 
visions of that Code. The power which is given to the High Court in 
England and other countries was denied to the High Courts in India, 
with the result tliat there could be no elasticity in matters of jnocedure 
which hill within the ambit of the Code, and that defects in the existing practice 
could only be remedied, wlieii discoveced, by the dilatory process of 
legislation. 

This may have been proper at the time the Code was first enacted, but it 
has l)een rightly considered that there is no reason nowadays for denying to 
the High Courts the power to regulate these minor matters of procedure, a 
power which they are far more competent to exercise than the Legislature. 
In tlio present Code, therefore, the Legislature has enlarged the rule-making 
poW(‘rs of the High Courts and Chief Courts, and vested in them the authority 
to make clianges in minor matters of procedure. This is done by placing the 
sections of the Code relating to these matters in the first Schedule, and giving 
to the High Courts and Chief Courts power to vaiy or amend the rules in the 
Schedule, or to make additional rules on matters which are specified in the 
Code. Tlie result follows, that the rules in the Schedule provide a procedure 
for the present, but that that procedure can bo altered at any time, and from 
time to^tinic as seems fit to the Courts. It has been tliought desirable that in 
exercising these wider ])owoi“s tlui Courts should have the advice of represen- 
tatives of the two branches of the legal profession, and accordingly it has been 
provided that rules should only be made after taking the opinion of a Rule 
Coinmittce composed of three Judges of the High Court, a Judge of a sub- 
ordinate Civil Court, and of three other members appointed by tlie lespective 
Chief Justices or Chief Judges, one representing the Bar, the other the Vakils 
or Pleaders, and the third the attorneys. It was believed that a Standing 
Committee of this kind would be of great value. Provision lias been made for 
the appointment of a permanent Secretary to conduct the routine work of the 
Committee, and, as is hoped, to assist in drafting rules for them. 

The division between matters which should be dealt with in the Act and 
matters which should bo left to rules is not easy to determine on any 
logical basis. 

Matters which affect more than one province, and matters in which it is 
essenti;>l iliat there should be uniformity in all provinces, have been kept in 
the Act ; minor matters have been relegated to the Schedule. But between 
these two classes there are many matters as to which opinions may difier whether 
they are proper subjects for rules or not. It is probably impossible to devise 
an arrangement which would disarm all criticism; but that adopted in the 
Code is the best that presented itself at present. It may be said against this 
innovation that it will create divergence of practice between the various pro- 
vinces and that this will cause confusion. The answer which has been given 
is that the divergence will be only in minor matters : and that even in this 
divergence there may be advantages. The conditions and requirements of 
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provinces differ greatly. A rule of procedure whicli may be propcj’ in Calcutta 
may be entirely inappropriate in the Punjab. It is desirable that the general 
principles of pro(;edure should be uniform all over India, but no harm can result 
from a div(5rgonoe in the practice in Judges' Chambers, or in the particular form 
of plaints or interrogatories. 

It may also be objected that the plan of putting some of the provisions 
iM3lating to any particular subject in the Act and others in rules will lead U) 
confusion. This is an objection which applies to all rules made under statutory 
authority : but it is one wliich it is hoped will have little force in this particidar 
case as soon as practitioners have jjecome familiar with the altered system. 

The rules suggested in the Schedule to the draft will be found to depart 
to no very considerable extent from the last Code, though important amend- 
ments have been made. The subjects of counterclaim and garnishee orders, 
which were included in the earlier Bill, have been omitted from the Schedule. 
They raise questions on which there was a great divergence of opinion, and 
on which the requirements of different provinces appeared to vary, it has 
therefore been thought better not to make these procedures compulsory all over 
India, but to leave it to the Courts of each province to introduce them by rules 
if thought advisable. Power is given in the rule-making section for these pur- 
])oses. With sect. 122, compare first paragraph of sect. 652 of last Code, with sect. 
128, 0. Ill, r. 6, and witli sects. 129-131, the second, third, and fourth paragraphs 
respectively of sect. 652 of the last Code. New rules publislied since the date 
of the last edition are collected in the Appendix. 

High Court rules. — These sections correspond with certain modi^cations 
with the second, third, and fourth paragraphs of sect. 652 of the last Code. 
The second paragraph of that section was added by sect. 63, Act VI I . of 1888, 
and the last two paragraphs by sect. 2, Act Xlll. of 1895. Rules made and 
published under this section have the force of law. Hence, it was held that 
where an application for execution was not accompanied by a copy of the decree 
of which execution was sought, the application could not be treated as a step 
in aid of execution within the meaning of the Limitation Act.(l) The rule 
must not, however, be ultra vires, (2) and no rule, it was held, could add to or 
modify the conditions and limitations of the law laid down in the Limitation 
Aot.(3) It has been recently said by a Full Bench of the Madras High Court 
that, until such new Rules are made, it is probable that the Rules made under 
the last Code should be considered as in force.(4) As regards paragraph (1) 
of sect. 652 and the High Courts, see sect. 122, anle. 


(1) Sadashiva v. Rainchaudra, 5 Bom. 
I.. R. 394 (1903). 

(2) Rajam Chetti v. Seshayya, 18 M. 236 
(1895). See Lalitishwar Singh v. Rameshwar 
Singh, 34 C. 619, 624 (HK)7). For an 
instance of a High Court Rule diflForing from 
the Code, see Behram Jung Nawab v. Haji 


Sultan All Shustry, 37 B. 672 (1912) (0. XLl. 
r. 10 does not apply in Bombay). 

(3) Chunilal Jethabhai v. Dahyabhai Amu- 
lakh, 9 Bom. L. R. 1138tl907). 

(4) In re District Munsif of Tiruvallur, 
F. B., 37 M. 17 (1914). 
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132. (1) Women wlio, ac-eordiiig to tlu; customs aud Is. MO.] 

Exemption of certain the comtry, ought not to be (Him- 

women from personal pelled to appear in public shall be exempt - 
appearance. personal appearance in Court. 

(2) Nothing herein contained shall be deemed to exempt 
such women from arrest in execution of civil process in any case 
in which the arrest of women is not prohibited by this Code. 

WoAen. — ^This is tliu only section wliicli deals with the exemption of 
women (1) from personal appearance in Court. The privilege is limited to the 
class of persons described in the section, and cannot, be claimc'd by all women 
of rank. (2) It has been designed for the protection of purdannshin. The words 
who according tOy'^ etc., were held not to apply to a case of a Parsi widow, 
who alleged that according to Parsi customs she could not leave her house for 
two years after her husband’s death, the custom being of a varying and un- 
certain character. (3) But a Court, independently of the section, would always 
have regard to such circumstances as were put forward in that case (viz. the 
alleged custom, age, and health of the applicant, and her desire to leave the 
jurisdiction) as an excuse for non-attendance. (4) See notes to 0. XVIII. r. 4 
and 0. XXVI. 1. 


133. (i) The Local Government may, by notification in the [». Ml.] 
Exemption of other locol official Gazette, exempt from personal 
appearance in Court any person whose rank, 
in the opinion of such Government, entitles him to the 
privilege of ('xemption. 


(1) An unmarried girl of twelve years was 
held to be too advanced in age to allow of any 
of the immunities of childhood : Mainath v. 
Moorta, 24 W. E. 375 (1875). As to examina- 
tion in house, see ib., and Suit 29 of 1903, 
C. H. 0. ; Dhara Sundari v, Suruti Bala, 28th 


July, 1904. 

(2) Davis V, MidtUeton, 8 W. R. 282 (1867). 

(3) Eustomji v. Banoohai, 14 B. 584 
(1889). 

(4) Ib. 
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{:J) The names and residences of the persons so exempted 
shall, from time to time, be forwarded to the High Court by 
the Local Government and a list of such persons shall be kept 
in such Court, and a list of such persons as reside within the 
local limits of the jurisdiction of each Court subordinate to the 
High CoiH't shall be kept in such subordinate Court. 

('>) Where any person so exempted claims the privilege of 
such exemption, and it is consequently necessary to examine 
him by commission, he shall pay the costs of that commission, 
unless the party requiring his evidence pays such costs. 


Exemption from appearance. — ^Act VIII. of 1859, sects. 22, 23. Tlie 
exemption is absolute, and not limited to cases in wliicli the party claiming 
it has been summoned by tlio opposite party. A Kajab instituted a suit under 
Act X. of 1859 through an agent appointed in that behalf. The Depiity- 
(!5ollcctor, not being satisfied with the information which the agent 
could give, adjourned tlie hearing to a subsequent day, and required the 
personal appearance of the Eajah. The Eajah claimed to be exempted ; but 
the Deputy-Collector refused the apidication, and dismissed the case. It wus 
held that the Eajali was not bound to attend, and the suit was wrongly 
dismissed. (1) 

134. The 'provisions of sections .h7, fn mid shall apply, 

Arrest other than in ^0 far as may be, to all 'persons arrested 'under 
execution of decree, Code, 

js, 642.] 135. (/) No Judge, Magistrate or other judicial officer 

Exemption from arrest shall be liable to arrest under civil process 
under civil process. while going to, presiding in, or returning 
from, his Court. 

{:J) Where any mattcj* is pending before a tribunal 
having jurisdiction therein, or believing in good faith that it has 
such jurisdiction, the parties thereto, their pleaders, raukhtars, 
revenue-agents and recognized agents, and their witnesses acting 
in obedience to a summons, shall be exempt from arrest under 
civil process other than process issued by such tribunal for contempt 
of Court while going to or attending such tribunal for the 
purpose of such matter, and while returning from such tribunal. 

Cj) Nothing in sub-section (:i^) shall enable a* judg'ment-debtor 
to claim exemption from arrest under an order for immediate 
execution or 'where such judgment-debtor attends to show cause why 
he should not be committed to prison in execution of a decree. 


(1) Juggut Indur v. Soorjeoomar Ohowdhi’co, Marsh. 627 (1864). 
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Exemption from arrest. — The privilege is not that of the person 
mentioned and for his personal benefit, but of the (^ourt, and is conferred for 
the purpose of ensuring the due administration of justice. (1) A ease not 
governed by tliis section must bo determined upon the principles of English 
law, on wliicli tliis section re8ts.(2) The validity of a commitment by a 
Court of inferior jurisdiction can be inquired into, and if it be found that a 
person was, when committed by such Court, entitled to privilege from 
arrest he will be released.(3) Where plaintiff, a resident of Bengal, went 
to Madras on the 24rth October to attend a case which, however, was 
adjourned for sevim weeks on the 27th October, and while waiting in 
Madras for the suit to come on was arrested on the 10th Novembei*, he was 
directed to be released. (4) In a suit under Chapter XXXIX. of the last 
Code (see now Order XXXYIL), when tlic defendant is not allowed to 
defend without leave, a defendant appearing in Court for that purpose is 
privilegod.(5) If there is no hona Jides on the part of that person that his 
attendance is required he has no privilege. (6) The privilege being that of 
the Court, he cannot, when arrested for contempt, claim privilege. (7) The 
privilege attaches only when going to, or attending, or returning from a 
tribunal. Therefore, where an insolvent who was wrongly imprisoned w^as 
arrested on his release from jail, it w^as held that ho could not claim 
privilege. (8) 

“ Tribunal ” is a comprehensive term intended to cover Criminal as W'cll 
as llevenue and Civil Courts ; (9) Insolvency Courts ; (10) and arbitratorB.{ll) 
The woflls of the section arc now as under the last Code not from arrest under 
the Code,’^ but from arrest “ under civil process (12) 

136. (/) Where an af plication is made that any person [s* 
„ , . shall be arrested or that any property shall be 

to he arrested or property attached under any provision of this Code not 
dbtricr*^^*^^^ outside relating to the execution of decrees, and such 
person resides or such property is situate 
outside the local limits of the jurisdiction of the Court to which 
the application is made, the Court may, in its discretion, issue 
a warrant of arrest or make an order of attachment, and send 


(1) John V. Carter, 4 B. L. 11., 0. C. J. 90, 
iU (1870) ; Wooma Churn v. Toil, 14 B. L. R. 
App. 13 (1875) ; Samarapuri v. Parry, 13 M, 
150, 158 ;I889); Ardeshirji Framji v. 
Kalyan Das, A. 3 (1009). 

(2) In re S'»‘irondra Nath, 5 C. 106, 108 
(1879). 

(3) In re Omriio LaU Dey, 1 0. 78 (1875). 
In re Juggessur Roy, 5 C. L. R. 170 (1879). 

(4) In re Siva Bux, 4 M. 317 (1881). 

(5) In re Soorendra Nath, 5 C. 106 (1879). 

(6) Wooina Churn v. Toil, 14 B. L. R. 
App. 13 (1875). 

(7) John V. Carior, 4 B. L. R., 0. C. J. 90 


(1870). 

(8) Samarapuri v. Parry, 13 M. 150 (1889). 

(9) R. V. Harakh Nath, 4 A. 27, 29 (1881). 
In re Oboy Churn Mookerjeo, 2 Tayl. & Bell, 
234 (1851), a person was held privileged who 
was arrested immediately after liis acquittal 
on a charge of misdemeanour. 

(10) Samarapui’i v. Parry, 13 M. 150, 158 
(1889). 

(11) In re Juggessur Roy, 5 C. L. R. 170 
(1879). 

(12) See R, v, Harakh Nath, 4 A. 27 (1881). 
'I’ho section was modified by s. 7, Act VI. 
of 1888. 
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to the District Court within the local limits of whose juiisdic- 
tion such person or property resides or is situate a copy of the 
warrant or order, together with the probable amount of the costs 
of the arrest or attachment. 

(,/) The District Court shall, on receipt of such copy and 
amount, cause the arrest or attachment to be made by its own 
officers, oi* by a Court subordinate to itself, and shall inform the 
tV)urt which issued or made such warrant or order of the arrest 
or attachment. 

(»>) The Court maldng an arrest under this section shall 
send the person arrested to the Court by which the warrant of 
arrest was issued, unless he shows cause to the satisfaction of 
the former Court why he should not be sent to the latter Coui’t, 
or unless he furnishes sufficient security for his appearance before 
the latter Court or for satisfying any decree that may be passed 
against him by that Court, in either of which cases the Court 
making the arrest shall release him. 

{4) Where a person to be arrest (?d or moveable property to 
be attached under this section is within the local limits of the 
ordinary original civil jurisdiction of the High (!ourt of Judi- 
cature at Fort William in Bengal or at Madras or at Bombay, or 
the Chief tburt of Lower Burma, the copy of the wariant ol 
arrest or of the order of attachment, and the probable amount of 
the costs of the arrest or attachment, shall be sent to the (yourt 
of Small (Causes of Calcutta, Madras, Bombay or Kangoon, as 
the case may be, and that Court, on receipt of the copy and 
amount, shall proceed as if it were the District Court. 


Under any provision of this Code. — It was held that tliis section 
did not authorize the Court to attach any property which it was not authorized 
to attach by other sections of the Code.(l) It has, however, been held by the 
Calcutta High Court that under this section of the last Code, read with sect. 483 
of the same Code, the Court could attach xuoperty outside the jurisdiction ; in 
other words, that this section was intended to extend the operation of attachments 
before judgments to property beyond the jurisdiction. (2) 

Resides. — The intent of this special provision must be regarded. Bare 
residence is sufficient under this section. So where an officer, whose regiment 
was in Burmah, proceeding on leave to England, resided a few days at Madras, 
it was held that he was liable to arrest under this section. (3) 


(1) Krishnasami v. Engels, 8 M. 20 (1884) ; 216 (1902) : and see observations of Russell, 

Raja Goculdas v. Jankibai, 5 Bom. L. R. 570 J., in Raja Goouldas v. Jankibai, 5 Bom. 
(1903). L. R. at p. 674 (1903). 

(2) Ram Pertab v. Madho Rai, 7 C. W. N. (3) Everet v. Frere, 8 M. 205 (1885). 
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137. {1) The language which, on the commencement of this [s. 646.] 
Language of sub- Code, is the language of any Court subordinate 

ordinate Courts. to a High Court shall continue to be the 

language of such subordinate Court until the Local Government 
otherwise directs. 

(/^) The Local Government may declare what shall be the 
language of any such Court and in whqt character applications to 
and proceedings in such Court shall he written. 

(^7) Where this Code requires or allows anything other than 
the recording of evidence to be done in writing in any such Court, 
such writin^g may be in English ; but if any party or his pleader 
is unacquainted with English a translation into the language of 
the Court shall, at liis request, be supplied to him> ; and the Court 
shall make such order as it thinks fit in respeei of the payment of 
the costs of smh translation. 

138. (1) The Local Government may, by notification in[s.l86A.] 

Power for Local official Gazette, direct with respect 

Government To require to any Judge specified in the notification, or 
evidence to be recorded falling under a description set forth therein. 

In English. evidence in cases in which an appeal is 

allowecj shall be taken down by him in the English language 
and in manner prescribed. 

(2) Where a Judge is prevented by any sufficient reason 
from complying wfih a direction under sub-section {!), he shall 
record the reason and cause the evidence to be taken down in 
writing from his dictation in open Court. 

Evidence in English. — The section corresponding with this rule in the 
last Code, was inserted by Act VII. of 1888, sect. 17. As to Oudli, see Act 
XVIII. of 1876, sect. 19. Clause (3) is now 0. XVIII. r. 7. Clause (4) of tlie 
(•.orres])onding secjtion in the last Code has not been re-enacted. 

139. In the case of any affidavit under this Code — f®* 

Oath on affidavit by [o) any Court or Magistrate, or 

whom to be administered. ( any officer or Other person whom a High 

Court may appoint in this behalf, or 

(c) iJiy officer appointed by any other Court which the 
Local Government has generally or spec‘,ially em- 
powered in this behah, 
may administer the oath to the deponent. 

140. (1) In any Admiralty or Vice- Admiralty cause of [s. 645 A. j 
Assessors in causes of salvage, towage or collision, the Court, whether . 

salvage, etc. it be exercising its original or its appellate 

jurisdiction, may, if it thinks fit, and shall upon request of either 
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party to such cause, summon to its assistance, in such manner as 
it may direct or as may he 'prescribed, two competent assessors ; 
and such assessors shall attend and assist accordingly. 

(2) Every such assessor shall receive such fees for his attend- 
ance, to be paid by such of the parties as the Court may direct 
or as may he prescribed. 

647.] 141. Tlie procedure provided in this Code in regard to siiits 

Miscellaneous proceed- shall be followed, as far as it can be made 
applicable, in all proceedings in any Court of 

(*ivil jurisdiction. 


Procedure for miscellaneous proceedings. — The object of tliis 
Hoction, which corresponds wit-h sect. 38, Act XXIll. of 1861, is to make applic- 
able to proceedings other than suits and appeals, the procedure, so fai‘ 
as it is applicable, which i.s adopted in suits and appeals. An a})peal, 
however, is a substantive right and not a mere matter of proc(‘durc. This 
section, therefore, does not confer any right of a])peal where it do(‘s not exist 
under the Code or any other law.(l) The right of appeal must be given 
by statute conferring that right.(2) If, however, a right of a])peal 
is given by law, then the procedure in such a])peal will bo that laid down by 
the Code.(3) 

Proceedings other than suits. — The procedure apjdicablc* during 
the hearing of the suit until decree is provided for by tlie Code; as also 
that applicable in execution of or appeal from the decree. This section 
in the last Code did not on its true construction apply to^execution of the decree, 
and was inapplicable to petitions for execution, before, and independently of, 
the passing of sect. 4, Act YL of 1892, which amended it, by expressly declaring 
that it was not applicable to such ca8es.(4) Prior, however, to the Amending 
Act it had been held, in a number of cases, that all execution proceedings should, 
for the purposes of this section, be treated as miscellaneous proceedings. (.^)) 


(] ) HurceimtliKoondoo y. Modhoo Soodun, 
19 W. R. 122 (1873} ; Ningappa v. Gangawa, 
10 B. 433 (liS85) [foil,, Jung Bahadur v. 
Mahadoo Prosad, 31 C. 207, 209 (1903)]; 
contra (apparently), Paresh Nath v. Secretary 
of State, 10 0. 31 (1888), sed qu. ; neither 
dooB it empower any Court to invoke the 
jurisdiction of another Court: Damodara v. 
Kittappa, 36 M. 16 (1911). 

(2) Minakshi v. Subramanya, 11 M. 26 
(1887) ; 8. c., 14 1. A. 160. 

(3) See Tara Chand v. Anund Chimder, 10 
W. R. 450 (1868). 

(4) Thakur Prasad v. Fakirullah, 17 A. 106 
(1894) ; 8. c., 22 1. A. 44. 

(6) In re Harshankar Prasad, I. A. 178 
(1876) [stay of execution] ; Gaya Parshad v. 


Bhu]) vSiiigh, 1 A. 180 (1870) [District Court 
transferring to itself execution i>rorecding8 in 
Subordinate C-ourt] ; Rajpal v. Chooramun, 4 
A. II. C. 10 (1872) [applicability of s. 110 of 
(bde of 1859] ; Seotul Pershad v. Mahomed 
Kurocm, 5 A. H. C. 164 (1873) [and of s. 
110 of same Code] ; Syud Deshan v. Musst 
Khodija, 8 W. R. 64 (1867) [and of s. 170 of 
same Code] ; Balaji Ranehoddas v. Mohanlal 
Dalsakhram, 5 B. 680 (i881) [and of s. 25 of 
Code of 1877] ; Sithalakshmi e. Vythilinga, 
8 M. 648 (1884) [transfer of claim registered 
under s. 331] ; Lakhmi Chand v. Gatto Bai, 
7 A 542 (1885) [applicability of ss. 98 and 99 
to a case where a petition asking for security 
for costs was struck off] ; Ningappa v. Gan- 
gawa, 10 B. 433 (1886) [applicability of sg. 
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All such cases, in so far as they proceed upon the ground that this section of 
the last Code was apphcablc to execution proceedings, must be considered both 
as overruled by the Privy Council and superseded by the Amendment of 1892 
introducing the Explanation. Under the Code, as it stood after the introduction 
of the Explanation to s. 407 of the last Code, this section does not apply to 
execution proceedings.(l) The Amending Act, VI. of 1892, by making this 
section inapplicable in proceedings for the execution of decrees, deprived the 
Civil Courts of the power to apply by analogy to proceedings for the execution 
of decrees, the juocedure specifically prescribed for proceedings in suits at a 
stage prior to decree, and limited the procedure which could be applied under 
the Code in proceedings for execution to the procedure which is expressly, 
as in Chapter XIX. of the last Code, or by imxdication, prescribed for proceed- 
ings for execution, or at the execution stage of a suit.(2) The explanation has 
now been omitted, but presumably the law rejnains the same. (3) It has recently 
been held by the Calcutta High Court that the explanation was only omitted 
because it had been rendered superfluous by the decision of the Piivy Cf)uncil 
in Thakur Prasad v. Eakir-ullah.(4) 

Ciiapter XIX. (»f the last Code did not, liowevcu*, contain a (H)mplete 
procedure for proceedings in execution, (5) and where this was the case the 
matter might hav() been disposed of under the inherent power of the Court. (6) 
Thus it was Indd tliat a Court/ liad inherent power, if not conferred by statute, 
to dismiss an application for execution wdien the applicant fails through his 
own laches to put tlio Court in a position to proceed with his application ; as 
also to proceed forthwith to decide an application for cxccuition of a decree 
on the materiids before it, wlien lime lias been granted to a party to perform 
juiy act necessary for the further progress of the application, and that/ 


102 and J03 to procoocling taken under 
H. 3UJ ; Kofayat Ali v. Ram Singh, 7 A. 359 
(1885) 374 liold apidieable to a])])lK;ation 

for cvocution ; ])iit aeo now s. 375a] ; 
Fakaruddin v. Oincial IVusteo, 10 C. 538 
(1884) [s. (>23 lield applicable to a decision 
under .s. 244] ; Gaur Mohan v. Tarachand, 
3 13. L. R. App- 17 (1809) ; Rajpal c. Choora- 
imin, 4 A. H. C. R. 10 (1872) [applicability 
of ^. J 10 oJ the Code of 1859 (98 of present 
Code) to execution proceedings]; Bissossur 
Bhugut V. Murli Sahu, 9 C. JG3 im2) 
[ap]>licabiiity - I s. 97, (intp^i Shoo Prasad 
V. Kastura Ku.tr, 10 A. 119 (1887) [ap- 
plieability of s. J03, anU]; Kaleo Kristo 
V. Mahomed Kader, 12 W. R. 428 (1869) 
[s. 119 of (?odo of 1 859 ; order for rehearing] ; 
Sarju Prasad v. Sita Ram, 10 A. 71 (1887) 
[s. 647 makes ss. 373, 374 applicable to 
proceedings in execution of a decree]. 

(1) Thakur Prasad v. Fakirullah, 17 A. 
106 (1894) ; s. c., 22 1. A. 44 ; Dhonkal Singh 
e, Phakkar Singh, 16 A. 84 (1893) ; Bunko 


Behary v. Nil Madhub, 18 C. 6.35 (1891); 
Hajrat Akramni.ssa v, Valiulnissa, 18 B. 429 
(1893) ; Rura Mai v. Kuria, 1894, P. R. No. 
62. The case of Tukaram v. Khandu, 20 13. 
641 (1895), is not against this view as the 
decision proceeds upon the ground of tho 
Courts* inherent power in a matter of this 
kind. A similar view of tlio secifcion was 
taken in an early case : In re Jodoo Monoe 
Dossoe, 11 W. R. 494 (1869). 

(2) Dhonkal Singh v. Phakkar Singh, 16 
A. 84, at p. 93 (1893), per Sir John Edge, 
C.J. 

(3) See Asim v. Raj Mohan, 13 C. L. J. 632 
(1910), the procedure laid down for suits is 
not applicable in its entirety to execution - 
proceedings. 

(4) Hari Charan Ghose v. Manmatha Nath 
Sen, 41 C. 1 (1913). 

(5) Dhonka Singh v. Phakkar Singh, 15 
A. 84(1893^, at p. 94. 

(6) Ib., at p. 95. 
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act has not been done.(l) So again, if a Judge makes an ex ;parte order 
in execution proceedings, except in cases in which he is expressly empowered 
to make such an order, the party who has not been heard has a right to apply 
to the Judge to set it aside, and if the Judge finds that such order was wrong, 
he is at liberty, after hearing both parties, to recall the same. (2) Applications 
for execution are, of course, proceedings in the suits in which the dec;rees were 
made. (3) 

The miscellaneous provisions to which this section was intended to apply 
are, it has been said, “ matters, such as application for probate, (4) certificates of 
guardianship, (5) or to c.olle(jt debts, which, especially when contested, partake 
of the nature of suits and to which the procedure laid down in the Code is 
clearly more or less applicable.” (6) It has also been held applicable to pro- 
ceedings under the Divorce Act ; (7) to matters of procedure in the revenue 
Courts not specially provided for ; (8) to proceedings before the Judge under 
tlie Registration Act ; (9) a preliminary inquiry into the conduct of a Civil 
(h>urt Ameen ; (10) applications to the High Court for the exercise of its 
extraordinar)^ jurisdudion under Reg. IT. of 1827 ; (11) proceedings under 
sect. loH of the Bengal Tenancy Act ; (12) matters relating to companies ; (13) 
applications imder sect. 18 of the Religious Endowments Act, (14) and other 
similar matters other than suits and appeals. It has also been held that the 
provisions of sect. 1(X) of the last Code were applicable to proceedings for the 
restoration to tlie file of a case dismissed for default. (15) It does not, however, 
appear why these proceedmgs which were in a suit were treated as mis- 
cellaneous. • 

fs. 94.] 142 . All orders and notices served on or given to any 

Orders and notices to person under the ^provisions of this CV)de shall 
be in writing. writing. 


(1) Dhonkal Singh v. Phakkar Singh, 15 
A 84 (1893), at p. 95. 

(2) Shoo Prosimiio v. Buldharee Lall, 13 
W. K. 232 (1870). 

(3) Shyama Charan v. Dobendra Nath, 27 
O 484, 487 (1900). 

(4) Thakur Prasad v. Fakirullah, 17 A 
100, 111 (1894) ; In re Dintarini Debi, 8 C. 
880, 882 (1882) ; In the matter of the will of 
Dawubai, 18 B. 237 (1893) ; Amir Hasan v. 
Ahmad All, 9 A. 36, 41 (1886). 

(5) Thakur Prasad v. Fakirullah, 17 A. 
106, 111 (1894 ) ; Amir Hasan v. Ahmad Ali, 
0 A. 36, 41 (1880) ; Bai Jamna Bai, 30 B. 20 
(1911). 

(6) Bunko Behary v. Nil Madhub, 18 C. 
635, 638 (1891). 

(7 ) Amir Hasan v. Ahmad Ali„9 A. 36, 41 
(1886). See King v. King, 6 B. 416 (1882) 
[ref,, Stephen v. Stephen, 17 C. 670 1890)]. 


(8) Amir Hasan v. Ahmad Ali, 9 A. 36, 41 
(1886) ; Madho Prakash v. Murli Manohar 5 
A. 406 (1883) ; dist., Fahim-un iiissa ?>. Ajad- 
hia Prasad, 6 A. 170 (1884). 

(9) Reasut Hosseiii v. Hadjec Abdoollah, 
2 0.131 (1877); .s. c., 3 1. A. 221. 

(10) J?i re Collector of Hrhoot, 14 W. R. 
390 (1870). 

(11) . Iw re Nagappa, 5 B. H. 0. R. 216 
(1868). 

(12) Dijondra Nath v. Soylindra Nath, 24 
a 197, 206 (1896) ; s. c., 1 0. W. N. 230. 

(13) hire West Hqpetuwn Tea Company, 9 
A. 180 (1886); Bombay Burmah Trading 
Corporation v. Dorabji Cursetji, 27 B, 416 
(1903). 

(14) Amdoo Miyan v. Muhammad Davud, 
24 M. 686, 689 (1901). 

(16) Lallubhai Vajeram r. Bai Magangavii, 
18 B. 69 (1893). 
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143. Postage, where chargeable on a notice, suniinons or [s. 96,] 
p letter issued under this Code and forwarded 

os age, registering the same, 

shall be paid within a time to be fixed before the communica- 
tion is m^e : 

Provided that the Local Government, with the previous 
sanction of the Governor-General in Coiinciil, may remit such 
postage, or fee, or both, or may prescribe a scale of court-fees to 
be levied in lieu thereof. 


144. (/) Where and in so Jar as a decree is varied or [s. 583.] 
Aftpiication for resti- reversed, the Court of first instance shetllf on 
the application of any party entitled to any 
benefit by way of restitution or otherwise^ cause such restitution to 
be 7 nade as will, so far as 7nay he, place the parties in the position 
•which they would have occupied hut for such decree or such part 
thereof as has been varied or reversed ; and, for this purpose, the 
Court may make any orders, imitiding orders for the refund of 
costs and for the payment of interest, damages, compensaticrn and mesne 
profits, which are properly cmisequential on such variatuyn or reversal, 

(') No suit shall be instituted far the purpose of obtaining afiy 
rcstitutum or other relief which could be obtained by application 
under sub-sectio7i (7). 

Restitution on reversal or variance of decree. — It is the legal effect, 
of a decree that it is to be executed. It is no less the effect of a decree of reversal 
that the party against wJiojii tlic decree was given is to iiave restitution 
of all that lie iias ))een deprived of under it. On tlic reversal of a judgment 
the law raises an obligation oji the parly to the record wlio received 
tlie benefit of tin; erroneous judgment to make restitution to the otJicr j)a.rty 
for what he had lost, and it is not jneroly in the power of the Courts but it is 
a duty cast upon them to enforce tliat obligation. It is not a nierc matter of 
discretion with tlie Court which reverses a decree whether tlie party against 
wliom il WHS given is or is not to be restored to what lie has been depriv(‘d of 
under it.(l) 

The Code of 1859 did not expressly provide for restitution. (2) Tlie Privy 
Council, howe^'(*^, held that the Coux*tB had an inherent power in this respnc.t, and 
that propeity ’ >ken under an erroneous decree was on its reversal recoverable 


(1) Hukuiu (Jhaml . Kamalanand, 33 C. 
i)27, 93L 1)42 (1905) ; Hurro Ch under v, 
Shooroodhoiiec, 9 W. R. 402 (18G8); a. c., 
B. L. R., F. B. Rul. 985 ; Borasami v. 
Aunasaiui, 23 M. 306 (1899). Soo also Shib 
Narain v, Kishoro Narain^ 10 W. R. 131, 
132 (1868) ; Unuiit Ram r. Kuralcc Pershad, 
23 W. R. 441 (1875) ; Lati Kooer v, ISobadra 
Koocr, 3 C. 720, 723 (1878) ; Raja 8higU v. 


Kooldip Singh, 21 C. 989, 992 (1894) ; 
Coffin r. Karbari Rawat, 22 C. 501 (1895) ; 
Radhey Singli r. Mangni Ram, 6 C. W. N. 
710, 7J2 (1902) ; Parbhu Dayal v. Ali Ahmad, 
32 A. 79 (1909) ; Sasirama c. Mohorban, 13 
C. L. J. 243 (1911). 

(2) Jiadhey Singh v, Mangni Ram, 6 C. W 
N. 710, 711 (1902). 

2 K 
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eiilicr by Kumiuary prucesb of execution of the appellate docioc of rovcibal 
or by a new suit.(l) 

The Court lias, imlependently of the blatutory power confeired on it, an 
inherent (2) power in this respect. It is botli its riglit and duly to prevent 
its proceedings being made tlie cause of injusthe and therefore to older the 
restitution of tlie thing impiop(;rly taken, and generally to restore the party to 
the position lie would have occupied but for its erroneous order since reversed. 
The Codes, subsequent to that of 1859, provided for restitution, and the cases 
under them extended the operation of the words of the iStatute as defined in 
the present amended section. Tlie first clause of the section has been re-cast, 
so as to bring it into closer conformity witli the existing practice, and the second 
clause has been added. 

It is immateiial whether the erroneous action of the Court was due to 
cajj'ying into effect a wrong decree or whether it was due to exociition jiroceed- 
ings wrongly conceived for the purpose of carrying out a right decree. In 
either case the (burl, upon the error being ascertained, is bound, so far as it 
can, to place the aggrieved party back in his original jiositjon. and to take 
moans not merely to restore to him the property of which he had Ix'en wrongly 
deprived, but also to give him compensation for siah loss as he had thereby 
sustained. It is competent to the Court in the course of the execution pjo* 
ceedings (o afford the aggrieved party this remedy in full. (5) AVhere a 
claimant under the former section elected to put forward Jiis claim to 
mesne profits in execution proceedings, and the claim was dismissed and he 
acquiesced in the dismissal and did not appeal, the ordei' of disniTssal was 
held a bar to further proceedings in respect of tlie same claim, so long as it 
rejiiained u nre versed . (4 ) 

TJie High Court of Calcutta has power under clause 15 of tlie Charier to 
ardor the Court of first instance to enforce restitution of th(‘ amount realiz('d 
[roni the defendant in excess of the ajuount allowed by the Coiiit of Appeal, and 
also to execute that part of the decree which awarded costs to the defendant. (5) 

'riie High (5.)urt made an ord(*r dismissing an application for leave to 
appeal to tlie JViv}^ Council with costs : — ^Held, that though there was no 
^ec-tion in the Code directly applicable to the case, yet b}^ analogy to this 

(1) Cast‘8 cited Dyrabanu r. Aimasami, 23 AJ. 300 (1809); 

(2) Rodger (’omptuir d E»eoinj)te, 7 Moo. Lati Kooor r. »Sobadra, 2 C\ L. K. 75 (1878) ; 

I*. C'. N. 8. 314 (1871); Shania Persliad i\ Venkatesh r. Govindrao, 21 B. 55 (1895); 

iluiTo iVrsliad, 10 M. 1. A. 203, 211, 212 Hukuin Cliandt’.Kamalanand, 33 0.927,941, 

[1805) ; Mookoond Lai r. Mahomed .laun, 14 942 (1905) ; DinoBli Branad r. Sankar Ohaud^ 

L'. 481, 480 (1887) ; N'asudev n Narayan, 21 hury, 2 C. L. J. 537 (1904) ; Shiam Sundar 

M, 311, 344 (J 900) ; Balvanirao r. Sadruddm, 1*1 r. Kaibar Zamani Bcgam, 29 A. 143 

13 B. 185, 488 (1887) ; //i rc Raj Kisseii, B. L. (1900); Beni Madlio v. Pran Singh, 15 

R., F. H. Bid. 005, 007 (1800) ; Rohini Singh 0. L. J. 187 (1911). 

;. Hadding, 21 0. 340, 343 (1893); Sham (3) Duljeet Gosaiti e. Rewalu Oosain, 22 \V. 
5 u Ildar r Kaisar, 29 A. 143 (1900); Dine.sh R. 435 (1874); Ayya Vayyar v. Shastram 

Siudvar, 2 C. L. J. 537 (1904) ; Raja Singh Ayyar, 9 M. 500 (1880). 

Kf)oldip, 21 0. 989, 994 (1894) ; Coffin v. (4) Srinath v. Ram Rattan, 24 A, 301, 303 
Karbari Rawat, 22 0. 501, 504 (1805) ; Kcdar (1902). 

r. Doya Moyce, 20 W. R. 49 (1873) ; Hamida (5) A'c i>etitioii of Covind Kuomar, 
t- Bhudau, 20 W. JL 238 (1873) ; Hmxo B. L. R., F. B. Rul. 714 (1807). 

Jh^mdei’ v. Shooroodhouec, 9 \V. K* 402 (1808); 
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sectiou tiic proj)!'!' Court to oxcMUte the ojxlcr as to costs was the lower 
Court. (1) 

The section was held applicable bv analogy to proceedings before Courts 
of Revenue. (2) It has been held that the principle of this section cannot be 
extended to the case of a decree which has been set aside under sect. 108 of the 
last Code (now represented by 0. IX. r. 13), for such a decree cannot be revived 
by any subsequent proceeding. (3) 

“Decree.” — The former section provided for restitution to which a party 
was entitled wider a decree jiassed in appeal under Chapter XLI. of the last Code. 
It was held therefore not to apply where the benefit claimed was not granted 
in jin appeal, but in a review setting asid(‘ the decree of tlie Aj^pelhite Court 
itself.(4) But in such a case the Court might, in the exercise of its inherent, 
power, or treating tlo^ application as one for execution of the decree passed 
on review, order j‘estitution.(5) Nor on the same grounds did th(‘- section 
apply where the decree under which the benefit was sought w’as an order of 
the Privy Council, (0) though the principle embodied in it did. (7) TJie 
qualifying words '' paused in a7( appeal under this Chapter"' have been now 
omitted. But it has been held that this section oidy applies to a case where 
a party is entitled to a benefit by way of ro.stitution or otherwise under a 
decree jmssed in an aj)peal.(8) The decree to be executed is the final decree 
whether that de<‘ree reverses, modifies, or afiirms the decree of the low^cr Court. (h) 

“ Varied or reversed.”-'- As to the legal effect of sucJi variance or reversal, 
^ee lirst^paragrapli . 

Money recovered under a decree or judgment eaiuiot be recovered back 
whilst the de(’ree or judgment under which it w’as recovc'red remains in force ; 
l)ut this rule of law rests upon tJiis ground, that the original decnic or judg- 
ment must ]>e takem to bo subsisting and valid until it lias bc'on reversed or 
superseded by sojiie ulterior proceeding. If it has been so reversed or 
superseded the anonoy recovered under it ought e.ertainly to be refunded. The 
true question in such eases is, whether the decree or judgment under which 
the mun(!y was originally recovered has been reversed or suspended. (10) The 
siiperst*ssion to wliicli their Lordships of the Privy Council wore referring in 
this c.ase must he a superseding by a dwrec of a Court which had competent juiis' 
dictioji to nwerse the dcciec under which the mom^y had beem paid, if it had been 


{ I ) Jogcialia Chuiiclci' Sen r. WaziduimisHa 
Jvhatiiii, 34 V. SOO (1907) ; 11 C. W. N. 850. 

(2) Masih-ullali Khan v. Majid-uu-nissa, 
20 A. 119 fl903). 

(3) Raghu . jdan v. Jagdis, 14 C. W. N. 
182 (im)9). 

(4) CoUectoi’ of iM* rut v. Kalka Prasad, 28 
A. 005, 007 (1006). 

(5) Ib. 

(0) Sadiq Husain r. Lalta Prosad, 20 A. 
139, 142 (1897). 

(7) Bil>eo Hamida v. Bibcc Bhudhuu, 20 
W. R. 238 ( 1873 ) ; but see (lopal y. Ooday, 12 
W. R. 411, 412 (1800); as to execution of 
Privy Council docrcos, see 0. XLIV. r. 15. 


(8) (brdbari Lai v. Khu.shali Ram, 31 A. 
304 (1009) ; Prag Narain v. Kamakliia 
Singh, 31 A. .551 (P. C.) (1909). 

(9) Kristo V. Rarrada Caunt, 11 M. I. A. 
405, 489, 400 (1872 ) ; Malionimad Sulaiman 
V. Muhammad Yar Khan, 1 1 A. 207, 273 
(1888); Nauchand v. Vothn, 19 B. 258 
(1894) ; Abdul Rahiman w. Saiba, 22 B. 500, 
500 (1800) ; MAnari Kriman v. Uiuuappan, 
15 M. 170, 171 (1891) ; Naurang Rai v. Latif* 
13 A. 304 (1891) ; Mulchand v. Ram Ratan, 
20 A. 493 (1898). 

(10) Shama Pershad e. Hurro Pershad, 10 
M. 1. A. 203, 211, 212 ; s. c., 3 W. R. P. C. 11. 
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)r(>uglit before it. TJui«, if there had been no order made at all for commuta- 
ion of rout iu kind into a fixed money rent, but a Court of Revenue had 
ijToncousl}' niade a decree foj- money rent, and that decree had been executed 
ind waB not reveiBod in appeal or superseded by a Court competent to reverse 
it (though set aside by tlie. Board oi Revenue, but as the appeal lay to the Judge 
and not to the Board of Revenue, the Board of Revenue was not a competent 
(burl), a tenant, wliose goods liad been sold in execution of such decree for rent, 
oi- who Juul satisfied that decree by payment, could not, it was held, recover 
s<i long as 1 lie ileoree for rcait was not reversed or superseded by a Court competent 
111 lhal ]i's])ect.(l) IVlum a main dec.ree, whicJi is the basis of subsequent 
dccj(‘(‘,s, is reversed, these latter, being subordimite and dependent decrees, are 
Mj|)ersed(‘d, alliiougli tiicy remain unre versed. (2) As to the effect of reversal 
on third party purchasers, vide post. 

“The Court of first instance.”- -Where an order of a District .Judge 
was set aside or modiiied by tlie High Court on appeal, application under tlie 
lojcmer section sliould, it was held, be made to him and not to the Subordinate 
Judge (Court of first instance), whose order was modified by the District Judge. (0) 
The jurisdiction of such a Court c,ontinues in all matters in execution, and is 
not ousted by the circumstance that the value of the (|uestion in execution 
exceeds the limits ol suits within tJie Court 's original cognizance. (4) Tlie ground 
of the former tlecisionJu) wever, was that under the last Code application had to bo 
mad(‘ to tJie Court wJiich ^mssed tlie decree against whicli tlie ajipeal was pj’cfcrn'd. 
But now apparently in all cases application must be made to the fii'st Courf . 

“ Shall.” — There is no discretion. »See notes in first paragraph and cases 
IIku'c cited. Under tlie terms of tlie. last Code upon an application for restitu- 
tion, the Cburt wliiiJi passed the decree had to proceed to execute the appellate 
tl(‘ci ee ” lUTAmiimj to the rules heretofore prescribed for the cxe-cuiiou, of decrees m 
suits." It was held that such applications were proceinlings in execution of tJie 
decji'o, and as regards limitation were governed by Art. 171) of the Limitation 
Act.(b) Though the (Calcutta High Court look tiie view that tlie Code made no 
ju'uvision for transfer of execution proceedings from one Cbuit to anot]ier,(G} the 
other High Courts did nut follow it. (7) Tliough the words italicized do not occur, 
presumably their substance is still in force. 


li Kishen Suhai c. Bukhtuwav Hiugh, 

20 ,\. U;n, 24 1 { 18!KS). 

(2) .lugesh r. Kali Churn, 2 (.1. 30, 30, F. B. 
(1S77). Ju thiN ease Garth, C.J., and Jack- 
son, J., held tliat the subsequent decrees 
were not suj.X’rseded, and the money iiaid 
under those decrees could not be rcco\oi'cd so 
long as they remained unre versed, and that 
the east' ui 10 JM. 1. A. 203 was m»t applicable. 
See also .Mobamed Flahee r. Kally Mohun, 
f> C. r)SU (1S70); Raja Singh e. Kooldip, 

21 r. OSO (1S04); Narayan c. Karayan, 13 
,M. 137 (1SS9) ; Vasudeo r. Narayan, 24 M. 
311 (11K)0); Itaiu Nath v. Basanta Naraiii, 
18 r. L. J. 20.> (1013) ; Abdul Jahl i\ Aiuar 
Chaiid, 18 L. J. 223 (1013). 


(3) Khoiu Narain r. Gancsbu Kuai-, 5 
(;. W. X. 287, 280 (1800). 

(4) Balvantrao i\ Sadruddm, 13 B. 485, 
488 (1887). 

(5) \’enkayya i\ Kagavaeharlu, 20 M. 448 
(1807); Nand Ram v. Sita Ram, 8 A. 545 
(1880); Harisli v. Chandra, 28 C. 113, 115 
(11KR»). 

(0) Kisluiri Molmn Sett i\ Gul Mahomed, 
15 C. 177 (1887) ; for earlier cases, see Nil 
Comol e. Nobin, t> W. R. 403 (1808) ; Palak- 
dhari r. Rahda Pershad, 8 1. A. 105, 171 
(1881) ; Biroja v. Uraa Moyoe, 7 W. R. 124, 
12.5 (1807). 

(7) Nassarvanji v. Kharsedji, 22 B. 778, 
782 (1807), aud eases there cited. 
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“ Any party.” -Tlie Allahabad High Couid lield that tlie former 8ec;tioii 
applied only to parties to the proceedings in the suit, and in the appeal, and 
not to assignees of interests of the parties to the suit when these assignees had 
not been made parties to the suit or the appeal, (1) and that the assignee could 
not be compelled by separate suits io repay the money he had received.(2) 
It has, however, been recently ruled that the section must be read with sect. 
244 (now 47) of tlip former Code, and therefore the assignee of the decree of 
the Appellate Courl which reversed tlie decree appealed against, lieing the 
representative of the party in wliose favour the appellate decree is passed, is 
entitled 1o apply for restitution. (3) 

Entitled.” — TJie procedure laid down is not confined to cases in wliich 
the restitution desired is provided for in th(‘ decree it self. (4) This was lield, 
notwithstanding the words “ mder a decree ” winch have been now omitted. 

It has, however, been held that no one is entitled (5) to restitution if there 
is no decree in his favour. Thus when a certain sum claimed as rent was paid 
into t'onrt, by the defendant and made over to the plaintiff after he got a decree 
from the lower Appellate Court, but the lower Appellate Court’s judgment 
was set aside on sei'ond appeal by tlie second defendant, it was ludd that the first 
defendant was not. ent itled to restitut ion. (6) Rut a person entitled to restitution 
cannot, after getting back his property, retain any amount of money, which 
forniffd a portion of the sale proceeds of the property which had been restored, 
and which had been withdrawn by him before the setting aside of the erroneous 
decree under which the property w^as sold. The auction-purchaser may bring 
a suit for the recovery of the money retained by the party to whom the property 
lias been restored. (7) 

“Cause such restitution to be made as will.” *Sb /hr n^nyhe 
plaec the ])artm in the position whwh ihey would have oecupkd (8) hut for such 
decree or such part thereof as has been varied or reversed : ’’ 1h<‘He words as also 
the following : — “ and for this purpose may make any orders (U) inehahny orders 


(J) Sadiq ITusain v. Lalta Prasad, 20 A. 
130, 142 (1807), followed in Frizoni v. Ram 
Naraiii Singh, (t W. N. 420 (1001), in which 
exeiMition was sought against a person not a 
I)arty to the decree in apjieal and who liad 
not deriv^ed any interest subsequent to such 
decree. 

(2) T.Alta Prasad v. 8adiq Husain, 24 A. 
288 (1902). 

(3) Jamini Natii Ray v Dharma Has Sur, 
:13 C. 857 (1900). 

(4) Balvantrao v. Sadruddin, 13 A. 485, 
488 (1887) ; Raja Singh v. Kooldip Singh, 21 
a 080. 090, 097 (1894) ; Kassim v. Luis, 17 
M. 82, 84 (1893) ; Rohini Singh v. Hadding, 
21 C. 340, 343 (1893) ; Kassirn Saib v. Luis, 
17 M. 82, 84 (1893). 

(5) See Nand Ram Silaram, 8 A. 542, 548 
(1880). 


(0) Kassim v. Luis, 17 M. 82 (JS03). 

(7) Hira T..al i\ Gour Moni, 13 G. 320, 330 
(1880). 

(8) See Sliiam Sundar e. Kaisar, 20 A. M3 
(KK)0); J>inesh r. Sankar, 2 V. L. J. 537 
(1004); Radhey Singh v, Mangni Ram, 0 C. 
W. N. 710, 712 (HK)2); Biln'o Haniida v. 
Ribce Bhudhun, 20 W. R. 238 (1873). 

(9) See Radhey Singh v. Mangni Ram, 0 
C. W. N. 710 (1902) [adjustment of ac<!Ourit 
allowed though decree did not expressly 
direct it] ; Vasudev v. Vishnu, 1 1 B. 724, 720 
(1887) [refund of payment whether certified 
to Court or not] ; Wooma Soondaroo v. 
Gooroo Pershad, 15 W. R. 74 (1871) [refund 
of excess payment] ; Masih-ulla r. Majid-un- 
nis8a,26A. 149, 151 (1903)[refun<l (-n reversal 
of decree of Court of Revenue). 
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for the refund of costs (1) and for the payment of interest, (2) damages, cowpensa- 
iion,(3) and 7ne.we-profits,{4^) which are projwrly consequcMiial on such variation or 
reversal,'' summarize ilie eilect of tlie preceding case law which is noted below. 
The Court, however, is not restricted to the specific orders mentioned, but 
may jmxke any whicli are properly consequential on variation or reversal, that 
is, sucli orders as are necessary to place the party in the position which lie would 
liave occupied but for tlie decree or such part thereof as has been varied or 
reversed.’ 

This power is subject to the following limitations. When a decree is 
reversed on appeal tiui person entitled to rivstitution is entitled to the restora- 
tion of his property (if the judgment-creditor himself was the purchaser), and 
not merely to the proceeds of the sale thereof.(5) For when a decree-holder 
purebases undiT liis own di^cree, and tJiat dec-ree is afterwards reversed on 
appeal, lu' is not entitled to the benefits of the execution proceeding and the 
sal(‘. tlicreunder.(G) But in order not In lessen the inducement to purchase at 
ex(‘cution sales tlie rule is that a sale in execution at which a third party becomes 
the purcliaser is uplield notwitlistanding the subseqmmt reversal of the decree. (7) 
A third party, however, is not protected merely because lie is a strangi'i* wlicn 
grounds fo3‘ setting aside a sale under sects. 244 or 311 of the last Code (now 

(1) Kodarnath J)aya Moyue, 20 W. U. 49 480 (1887); Raja Singh v. Kooldi^), 21 0. 

(1893) [if dctTcc under which costs arc 989, 993 (1894) [mesne ])rofitB given though 
n'oovcrcd is reversed, no e\pr<'8S ord(T is decree silent]; hut see Ram Ghulam v. 
needed for refund of costs]. JJwarka, 7 A. 170 (1884) ; though^soc Gannu 

(2) Rodg(!rr. Gomptoird’Escompte, 7Moo. Lai v. Ram Sahai, 7 A. 197 (1884); 

P. N, S. 314, 329, 330 (1871) ; Ifamida v, Azizuddin v. Ram Aiiugra, 14 0. 005 (1887) ; 

Bhudhun, 20 W. R. 238 (1873); TTardat v. Goflin v. Karbari Rawat, 22 C. 501 (1895); 

Izzat-un-nissn, 21 A. 1, 3 (1898) ; JayKurun Juswant v. Dip Singh, 7 A. 432 (1885)]; 
V. Asnnidli Kooer, 5 W. R. 125 (IHOO) Shiain Sunder Kaiser, 29 A. 143 (1900); 

[interest on mesne ju’olits] ; Bhagwan Singh Jtty Kurun v. Asmudh Kooer, 5 W. R. 125 

V. Ummat-ul-Husnain, 18 A. 202, 204 (1896) ; (1800) [interest on mesne jwolits] ; Prasunno 

Arunaehellam r. Arunachellam, 15 M. 203, r. Mathoora, 17 W. R. 233 (1872) [wlicre 

212, 213 (1891) ; Watkins v. Shahzada, 1 C. rcsimndent has received Wasihit to which ho 

W. N. cxrvii. (1897) ; Wooma Soondaree is not entitled he can not as against appellant 

Gooroo Pershad, 15 W. R. 74 (1871) [interest set up that a third party is entitled to itj. 
on refund of excess payment in execution] ; (5) Sadaswayyar v. Muttu Sahapathi, 5 M. 

Kedarnath r. Doya Moyee, 20 W. R. 49 (1873) 100 (1881). 

I interest on costs] ; Ayya Vayyar r. Shastram (0) Zain-ul-abdin r. Mahomed Asgliar, 10 
Ayyar, 9 M. 500 (1880); Phul Chand e. A. 100, 172 (1887) ; Chandan v. Ram Deni, 31 
Shankar, 20 A. 430, 432 (1898) [interest on 0.499,501(1904); Sec Umcdmal?;. Sreonath 

amount levied in execution] ; Oolloetor of Riiy, 27 C. 810 (1900). See also Raghunath 

Ahmedabadr, Lavji, 35B. 255 (1911). v. Kaniz Rasul, 24 A. 467, 471 (1902); 

(3) Duljeet Gosain v. Rewat Gosain, 22 W. Nathadu v. Nallu, 27 M. 98, 100, 101 (1903) ; 

R. 435 (1874); Ayya Vayyar v, Shastram Banki Lai v. Jagut Narain, 22 A. 108, 175 

Ayyar, 9 M. 500 (1880). * (IflOO). 

(4) Radhey Singh v. Mangni Ram, 0 C. W. (7) Rewa Mahton v. Ram Kishore, 14 C. 

N 710 (1902) ; Hamida v. Bhudhun, 20 W. 18, 25 ; s. c., 13 1. A. 106 (1886) ; Mukhoda v, 

R. 238 (1873); Hardat r. Izzat-uii-nissa, 21 Gopal, 26 C. 734, 737 (1899); Zain-ul-ahdin 

A. 1, 3 (1898) ; Kaliaiia Sundram r. Egna Khan v. Muhammad Asghar, 10 A. 160, 172 ; 

V^ideswara, 11 M. 201 (1887) ; Arunachellam s. e., 15 T. A. 12 (1887) ; Dorosami t\ Anna- 

Arunachellam, 15 M. 203 (1891); sami, 23 M. 300, 31 1, 312 (1899). 

VIookoond Lai r. Mahomed Sami, 14 C. 484, 
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no3 

represented by serf. 47 and 0. XXL r. 90) are established. (1) Tlierc is no real 
distinction between an auction-purchaser at a sale in execution of a money decree 
and an auction-purcliaser at a sale in execution of a mortgage decree in this 
respect, (2) 

WJieu an application for probate of a will is refused by the District Court, 
but granted by the High Court on the ground that the will was proved, it is 
the duty of the Lower Court to jwepare and issue a probate or copy of the wdll 
under the seal of the Court under the sect.ion.(3) 

“No suit shall be instituted” (clause (2)).- There has never been 
any question but that restitution can b(b obtained in execution of the final 
decree of tJie Appellate Courtu(4) Prior, however, to this Code it was a matter 
of conflict whctlier an alternative rejnedy lay also by way of a separate suit. 

In some cases this was considered to be so, (5) in others it was held that such a 
suit was prohibited (6) by sect. 244 of the last Code. Tlic second clause now 
expressly prohibits a suit. 

Security for restitution. — When the Appellate Court has seizin of the 
appeal, it has an inherent power over the subject of litigation, the natm’c of 
whicli is indicated and implied by this section, and can in the exercise of that 
power, and notwithstanding that the decree has been executed, call upon the 
r(\spondent to furnisli security for the duo performance of any decree which 
may be made. (7) Where any person had become surety for the restitution of 
any property taken in execution of a decree it was held by the Bombay, (8) 
]\Iadi*as,^9) and Allahabad (l(i) High Courts tiiat the security bond could bo 
enforce, d in execution of that decree. The Calcutta IJigli Court, (IJ) however, 
hold that a separate suit was nec-essary. The former view has now been adopted 
in sect. 145, as that amended section (which replaces sect. 2511 of the last Code) 
now niskes sja^cial provision in clause (h) for the case. 

145 . Where any person lias become liable as surety — [s. 253.] 

Enforcement of (^) b>r tlic performance of any decree or any 
//«/>//% e/ surety. part thereof, or 

(1) Lfwina Ashton v. Madhahmoni, 14 26 A. 149 (IU()3) [in this ease* a suit was held 

( 5 . W. N. 560, 568 (1910). allowable, as sort. 244 did not a])|)]y to 

(2) Mukhoda Oopal, 26 0. 734, 7.35, 736 proceedings before Revenue Oourtsl; Prag 

(1899). Narain v. Kainakliia, 3l) I. A. 197 (1909); 

(3) Bayabaiv.Sarasvatibai, 17 B. 686(1892). 14 C. W. N. ,5.5. 

(4) Radhey Singh v. Mangni Ram, 6 C. W. (7) Hukum Chand v. Kainalanaml, 33 0. 

N. 710, 712 (1902) , Saran v. Bhagwan, 25 A. 027, 9.34, 942 (1905). 

441 (1903) ; I'ii.Mi Kunwar v. Mahtab Singh, (8) Vonkapa v. Baslingapa, 12 B. 411, 415 
22 A. 79(1899) ; .laminiNathRoy v. Dharma (1887); Kusaji v. Vinayak, 23 B. 478, 482, 

Das Sur, 33 0.857(1906); Kaliana Sundram 483 (1898); Jamsedji v. Bawabhai, 25 B. 

V. Egna V(‘dc8wara, 1 1 M. 261 (1887) ; Aruna- 409, 413, 414 (1900). 

chellam t’. Arunachellam, 15 M. 203 (1891). (9) Thirumalai v. Ramayyar, 13 M. 1, 5 

(5) Vasudev v. Narayana, 24 M. .341, 345 ; (1889) ; Arunaohellam v. Arunachcllam, 15 

Sliama Porshad v. Ilurro Porshad, 10 M. T. A. M. 203, 211, 212 (1891). 

203,211(1865). See Coffin Karbari Rawat, (10) Janki Knar v. Samp Ran, 17 A. 99, 

22 0. 501 (1895). 102 (1895). 

(6) Sheodihal Sahu v. Bhawani, 29 A. 348 (11) Snrjoo Ralniiikiind, 2.3 0. 212, 216 

(1907); Maaih-ullah Khan V. Majid-un-nissa, (1895). 
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(b) for the restiMion of any 'property taken in execution of 

a de^ree^ or 

(c) for the payment of any money, or for the fulfilment of 

any coiidition imposed on any person, under an 
order of the Court in any suit or in any proceeding 
consequent thereon, 

tile decree or order may be executed against him, to the extent 
to wliich he has rendered himself personally liable, in the manner 
herein provided for the execution of decrees, and such person shall, 
for the purposes of appeal, be deemed a party within the meaning of 
section Ji 7 : 

Provided that such notice in writing as th('. Court in each 
case thinks sufficient has been given to the surety. 

Execution against suretJ^ — This section corresponds with sect. 204 of 
Act VIII. of 1859, save that the portions in italics were added hy the present 
Code and the last clause added by sect. 253 of Act X. of 1877. By the latter 
Act the section was limited to sureties who had become liable “ before the 
passing of a decree in an original suit.” That limitation has been removed 
by the present Code. 

The section applies to sureties in respect of applications for arrest and 
attachment before judgment under sects. 479 [0. XXXVIII. r. 2] and 484 [0. 
XXXVtn. r. 6].(1) It does not prevent a surety being sued on his bond, but 
gives an additional remedy against him.(2) A surety objecting to his 
liability being enforced under this section on the ground ihat he became 
liable after the decree, should object under sect. 278 [0. XXL r. 58], and not 
under sect. 311 [0. XXT. r. 90]. (3) Under the Codes of 1877 and 1882, by 
which the operation of this sec'.tion only aftected sureties who had become liable 
before the passing of a decree in an original suit, it was held that this ]>rovision 
did not apply to persons becoming surei.ies after decree; (4) sucli as where, 
after decree, its terms wore varied and provision made for its payment by instal- 
ments, and for the payment of a portion of which a surety l)C(5anie liable imd(‘r 
sect. 244 of Act. VITf. of 1859,(5) but that it did apply to a decree of the P.(!. ami 
sureties for the costs of appeal ; (6) as also sureties for the perforniance of any 
appellate decree that might be passed ; (7) and that it only referred to cases 
where security has been given before the decree (in this particular case an 
appellate decree), (8) and given during the pendency of a suit or appeal, and 
not where security was given after the first appeal was decided and before the 

(1) Baboo Rani Kissen v. Hurkhoo, 7 W. R. Behari Lai v. Jagnandan, ] !) A. 247 ( I St)?) ; 

32t) (1807). Lakhaman v. Gopal Annaji, 30 B. 500 (1900). 

(2) Abdul Kadir v. Hurren Mohun, 0 N. W. (5) Chundee Decn v. Hussjin Ali, 3 N. W. 

P. H. C. 201 (1874). P. a C. R. 88 (1871). 

(3) HubLalr.Kanhia 1^1, 7 A. 305(1885). (6) Bans Bahadur v. Mugbla, 2 A. 004 

(4) Ram Kissen v. Hurkhoo Singh, 7 W. R. ( 1880). 

329 il807); l^^akshman v. Gopal, 30 B. 506 (7) Venkapa v. Baslingapa, 12 R. 411 

(1900); 8B. L. R. 307; Gujendro c. Heman- (1887); Thirumalai v. Ramayyar, 13 M. 1 

gineo, 13 W. R. 35 (1870) ; 4 B. L. R. App. (1889) ; .Tanki v, Sarup, 17 A. 99 (1895). 

27 ; Chandau Ivar r. Tirkha, 3 A. 809 (1881) ; (8) Balaji v. Rainasami, 7 M. 284 (1883). 
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represented by serf. 47 and 0. XXL r. 90) are established. (1) Tlierc is no real 
distinction between an auction-purchaser at a sale in execution of a money decree 
and an auction-purcliaser at a sale in execution of a mortgage decree in this 
respect, (2) 

WJieu an application for probate of a will is refused by the District Court, 
but granted by the High Court on the ground that the will was proved, it is 
the duty of the Lower Court to jwepare and issue a probate or copy of the wdll 
under the seal of the Court under the sect.ion.(3) 

“No suit shall be instituted” (clause (2)).- There has never been 
any question but that restitution can b(b obtained in execution of the final 
decree of tJie Appellate Courtu(4) Prior, however, to this Code it was a matter 
of conflict whctlier an alternative rejnedy lay also by way of a separate suit. 

In some cases this was considered to be so, (5) in others it was held that such a 
suit was prohibited (6) by sect. 244 of the last Code. Tlic second clause now 
expressly prohibits a suit. 

Security for restitution. — When the Appellate Court has seizin of the 
appeal, it has an inherent power over the subject of litigation, the natm’c of 
whicli is indicated and implied by this section, and can in the exercise of that 
power, and notwithstanding that the decree has been executed, call upon the 
r(\spondent to furnisli security for the duo performance of any decree which 
may be made. (7) Where any person had become surety for the restitution of 
any property taken in execution of a decree it was held by the Bombay, (8) 
]\Iadi*as,^9) and Allahabad (l(i) High Courts tiiat the security bond could bo 
enforce, d in execution of that decree. The Calcutta IJigli Court, (IJ) however, 
hold that a separate suit was nec-essary. The former view has now been adopted 
in sect. 145, as that amended section (which replaces sect. 2511 of the last Code) 
now niskes sja^cial provision in clause (h) for the case. 

145 . Where any person lias become liable as surety — [s. 253.] 

Enforcement of (^) b>r tlic performance of any decree or any 
//«/>//% e/ surety. part thereof, or 

(1) Lfwina Ashton v. Madhahmoni, 14 26 A. 149 (IU()3) [in this ease* a suit was held 

( 5 . W. N. 560, 568 (1910). allowable, as sort. 244 did not a])|)]y to 

(2) Mukhoda Oopal, 26 0. 734, 7.35, 736 proceedings before Revenue Oourtsl; Prag 

(1899). Narain v. Kainakliia, 3l) I. A. 197 (1909); 

(3) Bayabaiv.Sarasvatibai, 17 B. 686(1892). 14 C. W. N. ,5.5. 

(4) Radhey Singh v. Mangni Ram, 6 C. W. (7) Hukum Chand v. Kainalanaml, 33 0. 

N. 710, 712 (1902) , Saran v. Bhagwan, 25 A. 027, 9.34, 942 (1905). 

441 (1903) ; I'ii.Mi Kunwar v. Mahtab Singh, (8) Vonkapa v. Baslingapa, 12 B. 411, 415 
22 A. 79(1899) ; .laminiNathRoy v. Dharma (1887); Kusaji v. Vinayak, 23 B. 478, 482, 

Das Sur, 33 0.857(1906); Kaliana Sundram 483 (1898); Jamsedji v. Bawabhai, 25 B. 

V. Egna V(‘dc8wara, 1 1 M. 261 (1887) ; Aruna- 409, 413, 414 (1900). 

chellam t’. Arunachellam, 15 M. 203 (1891). (9) Thirumalai v. Ramayyar, 13 M. 1, 5 

(5) Vasudev v. Narayana, 24 M. .341, 345 ; (1889) ; Arunaohellam v. Arunachcllam, 15 

Sliama Porshad v. Ilurro Porshad, 10 M. T. A. M. 203, 211, 212 (1891). 

203,211(1865). See Coffin Karbari Rawat, (10) Janki Knar v. Samp Ran, 17 A. 99, 

22 0. 501 (1895). 102 (1895). 

(6) Sheodihal Sahu v. Bhawani, 29 A. 348 (11) Snrjoo Ralniiikiind, 2.3 0. 212, 216 

(1907); Maaih-ullah Khan V. Majid-un-nissa, (1895). 
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Limitation. — ^Previous applications for execution against the judgment- 
debtor will not take an application against the surety out of limitation, Art. 
179 of Slied. IT. of the Limitation Act not being applicable. (1) 

Appeal.— An appeal, it has been held, lay from an order enforcing a claim 
against a surety under the former section. (2) 

146 . Save as otherwise frovided hy this Code or hy any law 
Proceedings by or for tlw time being in force, where any froceeding 

against representatives . r^ay be taken OT apfUmtion made by or against 
any person, then the proceeding may be taken or the application may 
be 7nade by or ayainst any person clai^ning under him. 

Representatives. — It ought to have been hardly necessary to enact this 
section. But it appears to be necessary to meet cases such as that which held 
that because sect. 108 of the last Code did not expressly refer to a legal repre- 
Bcni.ative ho could not take tlio benefit of that section.(3) 

147 . In all suits to which any person under disability is a 

Consent or agrement OT agrmmrtt OS tO aiiy fW- 

by persons under dis- cccdiug shall, if given or made until the express 
leave of the Court by the next friend or guardian 
for the suit, have the same force and effect as if such person tvere 
under no disability and had given such consent or made such 
agreement. 


148 . Where any period is fixed or granted by the Court for 
^ the doim of any act prescribed or allowed by 

n cugerntn of imt. Code, the Court may, in its discretion, 

from tme to time, enlarge such period, even though the period 
originally fixed or granted may have expired. 


Enlargement of time.— In examining Ihc provisions of the Bill, tlic 
attention of tlu; Select (Committee was directed to a number of c.laiises in which 
power was given to the Court to fix a period or to giv(‘ or allow time for the 
performance of any act hy a party. On the strength of the facts underlying 
reported decisions, the clauses wore expanded to make it clear, in some cases 
tlwit the period or time, jiiay be extended, and in others that this power of 
extension may be exercised even though the original period of time has ex])ired. 
The (hnnmittee were of opinion that uniformity in this matter was of importance, 
because it miglit not impossibly be argued that the express confeiment. of these 
powers in certain cases negatives them by necessary implication in.,others. Tliis 
difficulty lies been sought to be removed by the general enactment contained in 


(1) Narayan Canpatbhat v. Tiinmaya, 8 81 ; Suloman 7^. Shivraiu, 12 B. 7J (1887). 

Boin, L. R. 807 (1906) ; 31 B. 00. (3) Janki Prasad v. Sukhrani, 21 A. 274 

(2) Choree Lai Jha v. 8heo Xarain, 8 W. R. (1899) ; disB. from in Canada Prasad Roy ?*. 

24 (1867); Akhoot Ramanah v. Ahmed Shih Narain Mukorjo(‘, 20 C. 33 (1901). 
Euaoofjee, 15 W. R. 538 (1871) ; 7 B. L. R. 
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represented by serf. 47 and 0. XXL r. 90) are established. (1) Tlierc is no real 
distinction between an auction-purchaser at a sale in execution of a money decree 
and an auction-purcliaser at a sale in execution of a mortgage decree in this 
respect, (2) 

WJieu an application for probate of a will is refused by the District Court, 
but granted by the High Court on the ground that the will was proved, it is 
the duty of the Lower Court to jwepare and issue a probate or copy of the wdll 
under the seal of the Court under the sect.ion.(3) 

“No suit shall be instituted” (clause (2)).- There has never been 
any question but that restitution can b(b obtained in execution of the final 
decree of tJie Appellate Courtu(4) Prior, however, to this Code it was a matter 
of conflict whctlier an alternative rejnedy lay also by way of a separate suit. 

In some cases this was considered to be so, (5) in others it was held that such a 
suit was prohibited (6) by sect. 244 of the last Code. Tlic second clause now 
expressly prohibits a suit. 

Security for restitution. — When the Appellate Court has seizin of the 
appeal, it has an inherent power over the subject of litigation, the natm’c of 
whicli is indicated and implied by this section, and can in the exercise of that 
power, and notwithstanding that the decree has been executed, call upon the 
r(\spondent to furnisli security for the duo performance of any decree which 
may be made. (7) Where any person had become surety for the restitution of 
any property taken in execution of a decree it was held by the Bombay, (8) 
]\Iadi*as,^9) and Allahabad (l(i) High Courts tiiat the security bond could bo 
enforce, d in execution of that decree. The Calcutta IJigli Court, (IJ) however, 
hold that a separate suit was nec-essary. The former view has now been adopted 
in sect. 145, as that amended section (which replaces sect. 2511 of the last Code) 
now niskes sja^cial provision in clause (h) for the case. 

145 . Where any person lias become liable as surety — [s. 253.] 

Enforcement of (^) b>r tlic performance of any decree or any 
//«/>//% e/ surety. part thereof, or 

(1) Lfwina Ashton v. Madhahmoni, 14 26 A. 149 (IU()3) [in this ease* a suit was held 

( 5 . W. N. 560, 568 (1910). allowable, as sort. 244 did not a])|)]y to 

(2) Mukhoda Oopal, 26 0. 734, 7.35, 736 proceedings before Revenue Oourtsl; Prag 

(1899). Narain v. Kainakliia, 3l) I. A. 197 (1909); 

(3) Bayabaiv.Sarasvatibai, 17 B. 686(1892). 14 C. W. N. ,5.5. 

(4) Radhey Singh v. Mangni Ram, 6 C. W. (7) Hukum Chand v. Kainalanaml, 33 0. 

N. 710, 712 (1902) , Saran v. Bhagwan, 25 A. 027, 9.34, 942 (1905). 

441 (1903) ; I'ii.Mi Kunwar v. Mahtab Singh, (8) Vonkapa v. Baslingapa, 12 B. 411, 415 
22 A. 79(1899) ; .laminiNathRoy v. Dharma (1887); Kusaji v. Vinayak, 23 B. 478, 482, 

Das Sur, 33 0.857(1906); Kaliana Sundram 483 (1898); Jamsedji v. Bawabhai, 25 B. 

V. Egna V(‘dc8wara, 1 1 M. 261 (1887) ; Aruna- 409, 413, 414 (1900). 

chellam t’. Arunachellam, 15 M. 203 (1891). (9) Thirumalai v. Ramayyar, 13 M. 1, 5 

(5) Vasudev v. Narayana, 24 M. .341, 345 ; (1889) ; Arunaohellam v. Arunachcllam, 15 

Sliama Porshad v. Ilurro Porshad, 10 M. T. A. M. 203, 211, 212 (1891). 

203,211(1865). See Coffin Karbari Rawat, (10) Janki Knar v. Samp Ran, 17 A. 99, 

22 0. 501 (1895). 102 (1895). 

(6) Sheodihal Sahu v. Bhawani, 29 A. 348 (11) Snrjoo Ralniiikiind, 2.3 0. 212, 216 

(1907); Maaih-ullah Khan V. Majid-un-nissa, (1895). 
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it was held not. applicable to pauper appeal8.(l) Though that section dealt 
ixpressly with insufficiently stamped memoranda of appeals it was held that 
i defective plaint could be subsequently validated.(2) If the deficiency is not 
paid by the date fixed by the Court, this section will not assist the plaintiff.(3) 
When a party asks for this indulgence, the record should indicate that all the 
circumstances have been brought to the notice of the Court. (4) As a general rule 
the Court’s discretion under this section is unshackled ; but where the document 
is a plaint the discretion must be exercised in accordance with 0. VILr. 11 (c).(5) 

150 . Save as otherwise provided, where the business of any 

^ ^ . Court is transferred to any other Court, ths 

Transfer of business. i ‘ i i • • a r j 

Court to whim the business is so transferred 
shall have the same powers and> sluill perform the same dutie.s as 
time respectively conferred and imposed by or undei' this Code 
}ipon the Couft from which the business was so transferred, 

151 . Nothing in this Code shall he deemed to limit or other- 
Sauinci of inherent '^vise affect the inherent power of the Court to 

powers of Court. malce such Orders as may be nemssary for the 

mds of fustice or to prevent abuse of the process of the Court 

Inherent jurisdiction. — This is an extremely important section, expressly 
[•ecognizing as it does the inherent jurisdiction of tlie Courts, a matter which 
is fully dealt with in tlie notes to the Preamble. In addition to the cases there 
cited it may be noted that it has again been quite recently held thatSJie Code 
is not exhaustive, and that when the Court has jurisdiction to make an order 
it lias (although there may be no section of the Code applicable) inherent power 
bo have that order carried into effect.(f>) It has been held that the Courts in 
India have an inherent power to amend or vary decrees so as to bring them in 
accordance with the judgments after they are. signed by the Judges, even if 
they do not fall within this section. (7) Where, owing lo the death of the plain- 
l.iff before the date fixed for the hearing, there was no appearance, arid the suit 
was dismissed for default, it was held tliat the mistake inadvertently made in 
=10 dismissing it could lie rectified under this section and (apart from it) under 
the inherent power. (S) Hut where, according to established principles, certain 
questions have been removed from the jiuisdiction of a Court, they cannot be 
brought within it on the plea that the Court has inherent power to do what, 
justice requires for the parties before it,(9) An order for consolidation of suits 
can bo made under this section.(lO) 


(1) Bai Fill i\ Hesai Manorbhai,22 B. 84ft, 
857 {181)7). 

(2) Valamhal v. Vyt.hilinga, 25 M. 280, 
:iS2 : 24 M. 331, 3.33 (IftOO). 

(3) Uiidhan v. Sitanath, 13 C. L. J. 78 

(IftIO). (4) Ib. 

(5) Achut Ramchandra Pai v. Nagappa 
r.ab Balgya, 38 B. 41 (Jftl3). 

(()) Per Mai’lean, C. J., in .Togendra Cliandra 
Sen V. TJiboe Wazid-nn-nissa, 34 C. 8()0; 11 
0. W. N. 850 (lft07) [order as to costs on 


dismissal of application foi- leave to appeal to 
the Privy (Joimcil]. 

(7) Brijratan v. .Taynarain, 37 0. 040, (557 
(IftlO) ; Langat v, Janki, 14 0.L..L 481 (Iftll). 

(8) Hobi Baksh Habib Shah, 17 C. W. N. 
829 (P. C.) (1013) ; 40 1. A. 151 ; 35 A. 331 ; 
18 a L. J. 9. 

(9) Jetbabhai v. Chapsey, 34 B. 467, 483 
(1009). 

(10) Kalioliaran n. Buraj Knmar, 17 (J. W. 
N. 526 (1912). 
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152. Clerical or arithmetical mistakes in judg7mnts, decrees 
Amendment of judg- or orders or crroTS arisi^ig therein from any 

ments, decrees or orders, accidental sUf Of omission may at any time he 

corrected by the Court either of its own motion or on the application 
of any of the parties, 

Decrees or orders. — See notea to 0. XX., post. 

153. The Court 7nay at any time, and on such ier 7 ns as to 
General power to costs OT Otherwise as it may think fit, ame 7 ul any 

defect or error in any proceeding in a suit; 
and all necessary a7nendm>ents shall he made for the purpose of 
determinimj the real question or issue raised hy or depending on 
such proceeding. 


Amendment. — This is 0. 28, r. 12 of the English rules under which amend- 
lueuts have hecn made in legal documents of every kind, such as 
interrogatories, notices of motion, particulars of objection, petitions, and tlie 
like. It is not open to a Court to convert a suit for declaralion into one for 
possession of its own accord.(l) 

154. Nothing in this Code shall ailect any present right of Is. 3, 

Saving * of present appeal which shall have accrued to any party 
right of appeal. com7ne7tceme7it, 

1 ho words any present right of appeal mean a right existing on January 
1st, 1901), to appeal against a particular order passed under the last Code and 
subsisting at that date. (2) 

156. The enaebnents mentioned in the Fourth Schedule arc 

Amendment of certain hereby ome7tded to the extent specified in the 
fourth column thereof, 

156. The enactmeiits mentmied in the Fifth Schedule [s. 3, first 

Repeals. hereby repealed to the extent specified 

in the fourth column thereof. 

157. Notifications published, declarations and rules made, [s.3, 

Continuance of orders pl^ces appointed, agreements filed, scales senSSfe i 
repealed enact- prescribed, forms framed, appointments made 
a7}d powers conferred U7ider Act VIII. of J 8 5 !f 
or under any Code of Civil Procedure or any Act ame 7 iding the 

(1) \ettkatauheUa v. Narayana, 24 M. L. J. 022 (1913) ; aud as to inherent power to stay 

455 (1913). execution pending apical to Privy Council, 

(2) Benod r. Ilaiii Sarup, 10 C. W. N. 1015 hco Nanda Kishoro Singh v. llaiu Colaxu 
(1912) i Biaheshwar r. Jaaoda, 17 C. W, N. SaUu, 10 C. 955 (1912). 
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mmc or under any other enactment hereby repealed nliall, so far as 
they are consistent with this Code, have the same force and effect 
as if they had been respectively published, made, appointed, filed, 
prescribed, framed and conferred under this Code and by the 
authority empowered thereby in suxih behalf. {\) 

158. In every enactment or notification passed or issued 
^ . before the commencement of this Code in which 

Refeience to Code of i i. j m * 

Civil Procedine and reierence IS made to or to any Chapter or 
other repealed enact- gection of Act VIII. of 1859 Or Unv Codo of 
Civil Procedure or any Act amemlmj the same 
or any other enactment hereby repealed, such reference shall, so 
far as may be practicable, be taken to be made to this Chde or to 
its corresponding Part, Order, section or rule. 


Repeal. — The ordinary rule of construction of Statutes gives them a future 
operation only, unless the legislative intent appears clear from their terms tliat 
they arc to have a retrospective operation. This presumption against lelro- 
spectiv(‘ operation does not, liowever, exist in the case of enactments relatinp 
to procedure, including pleadings, piactice, and evidence. In fact, the general 
principle is that alterations in procedure are always retrospective in effect, 
and apply to pending proceedings unless there be a declared intentiou to the 
contrary or good reason against it. When the effect of an enactment is to 
take away a right, tlicii it does not primd fade apply to existing rights ; but 
wtien it deals with procedure only, prifnd fade, it applies to all actions pending 
as well as future.(2) There is, however, a distinction between ‘‘ relief and tht 
mode or procedure for obtaining such relief. The “ relief ” remains unaffected 
by a change of procedure. (3) The intention to take iiway a vested right 
(including a right of suit) is not to be imputed to the Legislature unless it is 
expressed in unequivocal terms. (4) 


(1) It was pointed out in District Munsif 
of Tii’uvallur {in rf) (F. li.), 37 M. 17 (1914), 
tliat this is an enabling (and not a repealing) 
scetion. 

(2) hi rc llhagwandas Kurjivan, 8 B. 511, 
518, 523 (1884); Hajrat Akranmisaa v. 
^^UlulniBsa, 18 II. 420 (1803) ; Gungarani r. 
Ihmanichand, 21 13. 822 (1806); Vcdavalli 
Nasariah v. Mangamma, 27 M. 638 (1903) ; 
y. C., 14 M. L. J. 340 ; Bhobo Sundari v. 
Rakhal Chunder, 12 C. 583 (1886). The rule 
was concisely stated by Holloway, J., in 
Morris r. Saiiibarnurthi, 6 M, H. C. R. 126 
(1871), as follows : “ Rights already acquired 
shall not bo afft'cted by the rotroactiun of 
a new law. Rules as to procedure are an 
exception. The law as to the acquisition of 


rights is tliat prevailing at the period ol tiu’ 
arising of the matters of fact which generate 
them. Their onforeement must be aeeordinsi 
to the rules of jirocess at tliu period of suit.’' 
But, as there pointed out, the praetieal ditU- 
eulty lies in the application of the principle 
anti in distinguishing between material anti 
proccssual laws. See also Hukm Chanel, 41, 

(3) Per Trevelyan, J., in Bhobo Sundari 
V. Rakhal Chunder, 12 C. 5}i;3 (1886). 

(4) Gopeswar Pal v. Jibim Chandra ( ’handra, 
S. B., 10 C. L, J. 549 (1914) ; following (."om 
missioner of Public Works v. Logan, A. C. 
355 (1903) ; distinguishing Lala Soni Ram r, 
Kaiihaiya Lai, 40 1. A. 74 (1913) ; 35 A. 227 ; 
and Muiijhouri Bibi v. Akel Mahmud, 17 
C. L. J. 316 (1913). 



THE SCHEDULES. 


THE FIRST SOJIEDULI 


ORDER 1. 


Parties to Suits, 


1. All persons may he joined iu one suit as plaintiffs in [s. 
Who may be joined as whoiii any right to I’elief in respect of or arising 

plaintiffs. quI; of t]io same act or transaction or series of 

acts or iransactioHs is alleged to exist, whether jointly, severally 
or in the alternativ(% ivhere, if such persons hr ought separate suits, 
any common question of law or fact would arise. 

2. Where it appears to the Court that any joinder of plaintiffs 

Power of Court to embarrass or delay the trial of the suit, 

order separate trials. (}i^ Court may put the pdaintiffs to their election 
or order separate trials or mulce such other order as may be 
expedient. 

3. All persojis may be joined as defendants against whom [s. 
Who may be joined as ciny light to relief in respect of or arising out of 

defendants. iJk> same act or transaction or series of acts or 

transactions is alleged to exist, whether jointly, severally or in 
the alternative, where if separate suits were brought against such 
persons ayiy cufumon question of law or fact woidd arise. 

Scope of the English and Indian rules.— Sects. 2G-32 of the last Code 
were first incorporated in Act X. of 1877 from the various rules of Order XVI., 
framed under the Supreme Court of Judicature A(;t, 1873. Sect. 26 was sub- 
stantially the same witli Rule 1 of the Order, as it stood at the time of the enact- 
ment of tlie Code, with the exception that that rule .did not contain the words 
“ in respect of the same cause of action.’'^ The rule was construed very broadly 
in the earlier cases, and held to justify a joinder of plaintifis liuving distinct 
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causes of action, (1) and seeking wholly distinct reliefs, and not to import any 
limitation on the power of joinder.(2) It was gradually narrowed in its applica- 
tion, and in Hannay v. Smurthwaite,(3) Lord Bowen observed that it 
was not “ the intention of this rule to allow writs to be issued under 
which any number of plaintiffs might join any number of causes of action, 
or tliat a writ should be like an omnibus travelling on a certain route 
into which any number of persons may get as passengers for the jourpey.” It 
was thus fii‘st restricted to cases in which relief was claimed in respect of the same 
subject-matter, “ as Order XVI. deahng with parties, assumes an ascertain(‘-d 
subject-matter,” (4) a principle recognized here in Haramoni Dassi v. Hari 
Churn Chowdhry.(5) In accordance with this view, it was held in a number 
of cases that where the causes of action were separate and distinct they could not 
he joined in one action.(6) 

The English rule (7) was then altered in October, 18‘.)6, the alteration 
j’cstricting it to cases in which the right to relief, alleged to exist, w^as “ in rented 
of or arising out of the same transaction or series of transactions f and where, if the 
persons joined brought separate actions, “ any coimnon queslion of law (yr fad 
would arise” Power also was expressly given in it to the Courts to “ order 
separate trials, or make such other order as may be expedient,” ” if upon the 
ap])lication of any defendant it shall appear that such joinder may embarrass 
t»r delay the trial of the action.” 

Tlie presemt English -rule w^as therefore in widely differejit terms from 
sect. 26 of the last Code. A limited liberty of joining plaintiffs with 
separate causes of action is given. The nature of the limitation is plain upon 
the face of the rule. It was not thereby intended to allow any number of 


(1) Booth r. Briscoe, 2 Q. B. D. 49G; 
Hukiu Chanel, C. P. C. 309. 

(2) Cort V. llovviiey, 17 Q. B. D. 033, per 
F«hcr, M.11. 

(3) 2 Q. B. 422 (1S93). 

(4) Hiiiith r. BicliardHoii, 4 V. P. 1). 113. 

(5) 22 ('.833(1805); HiikmChHii<l,(\P.(!. 
3G0, 370. 

(0) ISiiiui’thwaitc v. Hamiay, A. C. 404 
(1801) [eixtocn pertsong, nine shippers, and 
seven consignees, under various bills of lading, 
aiK'd sliipowiu'rs for short delivery] ; Carter 
V, Rigby, 2 Q. B. 113 (1890) [fifty persons, 
relative's of as many miners drowned by 
flooding of a mine, brought action for 
negligence]; P. <& 0. S. N. Co. v. Tsune 
Kyima, A. C. Odl (1895) [sixty-two persons, 
or groups of }H‘rsons, sued for damages by 
reason of collision between two ships] ; 
Peddio V. Kyle, 2 I. R. 266 (1900) [libel in 
same words and in same document, but of 
different persons]. In these eases the suits 
wore held not maintainable under 0. 16, 
r. J , as it stood prior to its amendment. The 
last ease was decided after the amendment. 


but was under the Irish rule, which is in the 
same terms as the old English rule. 

(7) Is in the following terms All 
persons may bo joined in one actiojt as plaiu- 
tilis in whom any right to relief in re8|x>ct- 
of, or arising out of, the same transaction, or 
senes of transactions, is alleged to exist, 
whether jointly, severally, or in the alterna- 
tive, where if such persons brought separate 
actions any common question of law or fact 
would arise ; provided that if upon the appli- 
cation of any defendant it shall appear that 
such joinder may delay or embarrass the trial 
of the action, the Court or a Judge may order 
separate trials or make such other order as 
may be oxjiedient, and judgment may bo 
given for such one or more of the plaintiffs as 
may be found to bo entitled t<wreliof, for such 
relief as he or they may be entitled to, with- 
out any amendment. But the defendant, 
though unsuccessful, shall be entitled to his 
cost.s occasioned by so joining any person 
who shall not be found entitled to relief 
unless the Court or a Judge in disposing of 
the costs shall otherwise direct." 
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different plaintiffs tu join in one action any numbci' of separate and different 
causes of action, but it was intended merely to effect a modification of the old 
rule by wliich a limited liberty of joining plaintiffs with separate causes of 
action should be conferred. The conditions are, firstly, that the right to relief 
alleged to exist in each plaintiff should be in respect of, or arise out of, the same 
transaction ; and secondly, that there should be a common question of fact or 
law.(l) Where, however, there wore in effect two plaintiff's and two causes of 
action not arising out of the same transaction, the cas(* was held not to be within 
the j)rcsent rule.(2) 

From file foregoing it will appear that the Ejiglisli rule was wider than 
that laid down in sect. 20 of th(‘ Code of 1882, whicli might generally be said 
to have rc'presented the ^dews cojiunonly enl-eiiained by the Knglisli CWrts 
in the middle period ladwetm tli(‘ first promulgation ol‘ the lule and 

its ajuendment in 1800. While it is sufficient under the English rule that 
the right to relief should aiisc out of the same transaction, the Oourt being 
given a control over the exercise of sucli right, the right of joinder given by 
that scctioji was only in respect of the siimr muse o/aclion, a, right, wliich was 
still further limited hy certain decisions uwdng to the interpretation placed 
uf>on the terms “ crtu.vc of (Kiiou'" as to wliich, set* iml. Tlic nse of 
the term ''cause of wiion” in the last Cotie giiA't* rise to difficulty (vide post ) ; 
the ])hra.se Ihorcfore has licen omitt(*d and J'. 1 lias bi‘on made to coiresiiond 
w’itJi the present English rule as regards plaintiff's. It is in substantially Die 
same terms as 0. XVl. r. 1 down to the words “ would arise.’' The 

portion "in Ihe English rule from "provided that" to " expediaii'’ has been 
substantially embodied in r. 2 and in 0. II. r. 0 , pod, and the portion as to 
judgment being givt'n is embodied in 0. I. r. 1. The second paragrajdi of 
sect. 26 of the last (\jde has not been re-enacTcd, as to wdiicli see nules to 0. I. 
r. 4. Rule 3 dealing with defendants corresjionding with sect. 28 of the 
last Code has been modified to bring it in conformity with r. 1. The result 
is ail extension of the right of joinder in conformity with the English law, the 
decisions under which wdll be applicable to this rule. The Select (W- 

mittec said, “ It is hoped that the multiplicit y of suits will lie fiuthcr curtarled 
hy the new provisions wc luive inserted to remove limitations which 
w'c regard as needless on the comprehensiveness of a suit-, and by llie 

wider powers of amendment vested in the Courts.” An adequate check (see 
r. 2) is provided by tlie powTr of a Court to interfere where embarrassment is 
likely to result. 

“Persons.” — This and the follow'ing rules deal only wdth the joinder 
of parties, and have no reference to the joinder of causes id action. fScct. 31 
of the last Code, wdiich provided that nothing in tlie section should be deemed 


(1) UniverHitics of Oxford and Cambj^go 
V. Gill, L. R. (1899) Ch. 1). .55, at pp. 69; 60. 
The Editors of tlio Annual Practice, 1905, in 
their notes to this rule consider that the cases 
cited at p. 489, n. 1, though not within the 
old rule, would bo hold probably to bo within 
the now rule, subject to the control of the 
Court. Other cases cited in the A. P, 


decided before the rule w^as altered must now 
be considered with reference to the alteration. 
The rule has been held to leave untouched 
the practice in Admiralty of allowing joinder 
of parties in collision, salvage, and wages 
actions : The Marcchal 8uchot, 1 896, P. 239. 

(2) Stroud e. Lawson, L. R. 2 0. R. 41 
(1898). 

2 L 
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to enable plaintHft; to join in respect of disline.t ('.auscs of action, lias been omitted 
all reference to cause of action being omitted from this section, and 0. II. deal 
with the joinder of causes of action. 

(.renerally, as to parlies, whetlier plaintills or defendants, every persoi 
can sue and be liable to be sued, and jnay thus be a part}'. The Code, wliicl 
presupposes this rule, does not contain any provisions as to wlm jnay b( 
parties. TJie portions of the Code which contain special provisions enactet 
[)ii grounds of general interest, public convenience oj‘ policy, and, in th< 
‘line of the incompetent, for their protection, refer generally only to tlu 
node of suing or being sued in sucii cases. Every person who has a priman 
ight or interest Avhicli has been violated in sucli a manner as to giv( 
dm a secondary right to relief, may bring a suit as plaintiff against an} 
I)erson as defendant against whom an order for enforcement of that right is 
asked.(l) 

Subject to a few cAceptions, the CWmon Law (.durts were rigidly lied 
down to disposijig of claims arising between exactly the same parties upon 
each side and in the same rights. They could give a judgment for A against 
C or agaijisi L, ]), and E, but they could not give relief of one sort against C 
and of aJiollKT sort against D and E. Nor could they give relief of one kind 
to A and of anotlier kind to B, or of one kijul to A and B jointly and anothei 
to A scparalely. All the plaintiff’s, if more than one, Jiad to ])c jointly entitled, 
and all the defendants jointly liable, with respect to cv(‘ry single maltei ii]»()n 
whicJi the t\)iirt was asked to adjudicate. In Cliaiicery, on tlu' otlier hand, 
the course was to deal with the controversy or transaction fcjining the'subjcict- 
matter of tlie action, as a whole, and endeavour to do cojiiph'tc' justice to it ; 
and for that object the Court insisted on all tlic parties interested in 
tJio subject-Jiiatter being brought before it. (2) Tlui Cliamauy liule has 
now b(*en adopted as a general one by both Eiiglisli and Indian Courts. 
See r. 10, clause (2), jmf. Tlic same person cannot, how'ever, be both 
plaint iff and defendant ir\ a suit unless lie appears upon tljc l ecord in 
d iffereiit^ ca pack ies . (3) 

In order to enable a person to sue, the riglit must be a real and existing 
onc.(l) The legal interest must be existing at the date of the institution of 
the suit ; (H) wliich must be brought by the person wlio, ut tlie date of the suit, 
represents, so far as its subject-jnatter is concerned, the person with whom 
the original transaction took place. (0) AVliile tJio interest may be future, 
it juust be a present and existing one at tJie, tijue of the suit. Merely 
“an expectation of tlic possibilit}^ of a future event wdiich, if it occurs, 
may give birth to an iiiten'st,’’ is not such an interest as will give a right of 


(1) Si'o Htikm Chaml, C. P. C, 350 ei scq., 
vvliuro the subject ia more fully diaeusaed. 

(2) Wdson’s Judicature Acts, 2rid od. ; 
notes on O. XVI. r. 1. 

(3) kSo it has Ijoen hold that a suit iu the 
name of a firm can bo maintained by or 
Against one of its members in a capacity 
Jifforent to that of partner : Prciiiji Ludha v. 


Ho^ Hooiigersey, 10 B. 35«, 301 (1880). 

(1; Biboo Tamaoonnissa v. Woojjulmouco 
Hossee, 20 W. ii. 72 (1873). 

(5) lyyappa v. Kama Lakshniamma, 1 3 M. 
649 (1890). 

(0) Gossain Gunga v. l)abco Dass, 25 
W. K. 118 (1870). 
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suit.(l) Tlic right jnust have come into existence before tlie date of the suit, 
and therefore a real owner’s disclaimer, made in his deposition in a suit, has been 
Jield not sufficient to give a plaintiff a right to maintain a 8uit.(2) The plaintiff 
must have a subsisting cause of action at the time of the institution of the suit, 
and he cannot take advantage of events that liave happened subsequently.(3) 
A suit by a person in respect of an act by whicli lie may never be 
injuriously affected at all is premature. (4) Leaving such general con- 
siderations, it may be stated that the question as to whether theie is 
a right to I’clief in any case, and as to the person in whom that right 
is vested, and against whom it may be claimed, and the nature of the relief, 
are questions of substantive law, and not i)art of the law of procedure, whicli 
jnay riistrict or even extinguish such a right, but cannot cr(‘ate or extend it. (5) 
This juatter therefore tloes not come within the scope of this CVjmmentaiy, 
and will not be dealt witJi by it. (6) The rules relating to parlies laid dowm by 
t h(i Code refer not so much to the persons who may be parties as to their joinder. 
As to defendants, vide 'post. 

“ May be joined.”— Tliis section, under the Cixie of 1882, was hold to 
he an enabling one, allowing a number of plaintiff’s wdth the same right to relief 
to join in oiu' suit instead of bringing separate suits. It did not say that ail 
pcj’soiis must ]>c j(tined as plaintiffs when they had the sajiie cause of action 
against the defendant.(7) The present section is equally enabling. There is 
ii (listinclion between a joint iTglit and a right enjoyed in common witii otJieis. 
fii the lirst case it may be necessary for all persons jointly inlciested to be 
joined as parlies, and if they are not joined the suit may be bad for misjoinder. (8) 
Where a pi'rsoii sues under a pow'cr of attorney, the principal’s name should 
appear as ])laintiff.(9) It was held that Act X. of 1859 allow'ed suits to be 
instituted by zemindars in their own names by tJicir authorized agents, but the 
agent has no rigid to institute the suit in Ids own name. The zemindar’s name 
should appear on the record as the plaintiff. (10) It lias been lield the managing 
members of a Mitakshara joint-family can sue without making the other members 

will also be found in the notcH to 8. 20 of 
O'Kinealy’s Civ. Pr. Code, to wbiehrefereuco 
may b; made. 

(7) Paiju Lai I’arbatia v. Bulak Lai 

Pathuk, 24 385, 388 (1897). As a general 

rule, howeviT, alltlio parties interested in the 
subject-matter of a suit bliould bo joined 
in it whether as j)laiiitilfH or defendants : 
Hajendronaih J)utb t\ Shaik Mahomed Lai, 8 
1. A. at p. 142 (1881). 

(8) Haiju Lai v. Bulak Lai, sopru^ at 
p. 390 ; this dilTerenee between common and 
joint interest is the basis of the distinction 
between necessary and projier parties. Sec 
Hukm Chand, C. P. C. 367, 308. 

(9) Choonee Sookul v, Hur Pershad, 1 A. 
H. C. R. 277 (1869). 

(10) Ladlee Pershad v, Gunga Pershad, 4 
A. H. C. R. 59 (1872). 


(1) Davis e. Angel, 4 D. & J. 531. 

(2) Hari Gobind Adliikari e. Akhoy 
Kunuir Mozumdai', 16 C. 361 (1889). 

(3) Ludh Singh v. Niradbaran Jioy, 2 
(\ J.. J. 431, 438 (1905). 

(1) Bhikdarco Singh v. Kislieii J’rosad, 15 
\V. B. 106 (1871). 

(5) iruJsii! Chiuid, C. P. C!. 353. 

(6) Ib,, at pj) ■i‘;3-367, the following sub- 
jects are discussed . |). 353 : Right to relief 

of worship[)ers ; p. .;55 : Right of suit of 
person for slander of his relations ; ]>. 357 : 
Right of suit in respect of projicrty bailed or 
leased ; p. 358 : Suit by assignee of chotse in 
action ; p. 358 : Right of suit by transferee 
of proi>erty not in transferor’s possession ; 
p. 361 : When agent may sue on behalf of 
principal ; p. 363 : Suits by Co-sharers. A 
number of cases on those and other points 
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of tlie joint-family co-plaintifE8.(l) Where the plaintiff has assigned his rights 
during the pendency of the suit it is irregular to substitute for his name that oi 
the purchaser ; but it is an irregularity which can be cured by the consent 
of the defendant. (2) In a suit by or against unincorporated part-nersliips, the 
names of all the partners had to be given. This is the rule of the old Common 
Law, according to which a partnership is not a distinct legal entity entitled to 
sue or be sued in tlie firm name as a corporation. In India, the only departure 
frojn it recognized was in regard to corporations or incorporated companies 
authorized to sue or be sued in the name of some officer thereof, under sect. 435 
of the last Code. See now 0. XXIX. r. 1.(3) A firm thus could not sue or be 
sued without lh(‘. names of all the members of the firm being given in the plaint. (4) 
See now 0. XXX. 

The question wJiethcr and in what circumstances a beriamidar is com- 
pel cut to maintain a suit in his own name and without the beneficial owner 
being a parly to tlie suit (5) has been discussed in a number of rulings in the 
various lligli Courts, and in regard 1o it a. considerable conllict of autJioriiy 
]n*evMils. In those cases, which approve (0) the right of the lienamidai' so 

(!) Kislien IVrshad r. Har Narain, 38 1. A. fendant held obtoppedj ; Ram Bhurosec r 
45(11)11). UisHOHhur, 18 W. K. 451 (1872) [benaiaidai 

(2) Beer Chundcr r. Shaikh 'rimicczood- eaii an<* lor laud ; ddendaut, could not raibc 

(Iccn, 12 W. ]’. 87 (J8Un) ; s. c., 3 B. L. 11. 21 1. que.siiun that lie ^as nonunal owner] ; (lojii 

(3) S. 135 of last Code. See Camuiii v, Natli Chobty e. Bhugwat, 10 007 (1881] 

Kylash, 2.’) W. R. 117 (187(>}. [it is to be presumed that the beiiaiuidar hai- 

(1) PuUn Behari v. Watsou, B. L. H. P. B. authority to sue m jarf/cu /a ; foil.; Shangarn 
004,900 (1808); Cunga Dutt r. Dalx'c Das, v. IvrLshnan, 15 M. 207 (J801)j; Naiul 
25 W. R. 118 (1870). Sec now 0, XXX. Kishorc v, Ahmad Ata, 18 A. 00 (1805] 

(5) If the real owner be cu-plaintiff there i.s, tbenamidar may sue for land; consent pre- 
of course, no objeetiun. In Kally Prosonno sinned; adverse decision rr,H judicata}, 
V, Dinouath, llB. L. R. 50, Oi ( 1873), it was Bhola Pershad r. Ram Lall, 24 C. 34, 31; 
lu'ld that the real owner should have been (1890) [suit to enforce mortgage ; cannot k 
co-i)lainliff. In Sita Nath c. Nobiu Chunder, held that a suit by a btmamidar can sc 

5 1'. L. R. 102 (1870), it w'as said that the extend to proiK'rty instituted, though it luav 

Court ought t,o direet that tlie beneficial bo partially didective ; as.signees of ownei 
owner bi* made a party and ought not to were added under s. 32, aft-i'r institution ol 
dismiss the suit. suit]; Haithitanaiida r. Baloniin, 24 (I. OlJ 

(0) Doe «1. Tilluek r. Hurry Dey, Mori. (1897) [suit for foreclosure and possession o; 
249 (suit on bond) [see (lopeekristo llosain land may be brought by beimruidar ; suit 
IK Gungapersad Gosain, 0 M. 1. A. 03, 72 should not lx; dismissed biicauso beiieficia 
(1854), the 8u]iremo Court distinguishing owner not added as a party — estopixl], 
betw'ecn legal and equitable title allowed the followed m (’howdhury Kirtibas Das e 
benamidar, that is the party in whoso name Gopal J.’ii, 19 C. L. J. 193 (1913) 
the title ileed was, to sue. »See Moheudra Ravji v. Mahadev, 22 B. 072 (1897) [n 
Nath r. Kali Proshad, 30 !•. at ]). 272 (1902)1 ; benami certified piu ehaser can sue in hu 
Bhaishankar r. llarivallabh, 1 B. H. C. R. own name even when the true owner’s nanii 
20 ( 1803) [pos.sessory suit for laud ; held good is disclosed, per Ranado, J.] ; Bijjamma v. 
if consent of owner could be shown]; Pro- Vcnkatararaayya,21 M. 30(1897) [benamidar 
suuuo CJooniar v. Gooroo Churn, 3 W. R. 159 payee, or holder of note may sue] ; Dagdt 
(1805) [suit for declaration of right to land; v. Balvant, 22 B. 820 (1897) [suit foi 
real owner should sue ; but benamidar may redemption ; benamidar may maintain suit 
sue as trustee if no objection |; l^Jrecnath in his own name] ; Yad Ram r. Umrao, 21 A 
Nag IK Chundernath, 17 W. R. 192 (1872) 380 (1899) [Ixmamidar mortgagee may sue, 

[suit for possession after foreclosure; do- prc\ious casus reviewed]. 
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to sue, the riglit ]ias been based partly on the fact tliat ho is the transferee 
named in the registijred instrument constituting tlie transfer, and on the 
principle tliat a contract can be enforced by the parties who have entered into 
it, partly on the ground that the defendant is estopped from raising the 
question, and partly on the view that the benamidar must be presumed to be 
suing on behalf of the beneficial owner, oi*, to put the same idea into other 
words, that the suit is really brought by the beneficial owner through, and in 
the name of, the benamidar. On the other hand, tliose rulings which are 
adverse (1) to the right of the benamidar to sue are mainly based on the ground 
that a suit cannot be maintained by any person who fails to prove, if his title 
is challenged, that he has a real interest of his own in the subject- 
matter of the suit. (2) In some cases it seems to have been held that there is 
n. distinction between suits on bonds and the like, and suits for immoveable 
property in that in the former case a benamidar may, and in tlie latter may 
not, sue. (3) Put ovcm in this the cases are not uniform. (4) As to benamidar 
defendants, see jmt, and as to adding a benamidar as a party, r. 10, post. 
0. XXX 1. contains provisions relating to suits concerning property vested in 
trustees. The question has arisen in this country generally with reference 

(1) MohoToonissa v. Hur (Jhurn Bose, 10 has no right to sue for recovery of possession 
R 220 (1808) [suit for declaration of tith* of immoveable property] ; Mohendra Nath 
to land ; held, a bcmainidar has no .right to v. Kali Proshad, 30 0. 205 (1902) [the same] ; 
niairitain a suit in a Civil Court for-projxjriy Chinnan v. Ramachandra, 15 M. 54 (1891) 
in whieh^ ho lias no lx;n(di<-ial interest] ; [the Court pointed out that when the execu* 
Fuzeeluii Bibee e. Omdah BilxH*, 11 B. L. R. tion of a document is proved, further 
00,?/. (180S)(suitfor]K)Ssos.si()iiby]j(mamidar evidence is not required to show that the 
dismissed] ; Kally Prosonno v. Dinonath transferee has taken tin* interest which the 

Miillick, II B. L. R. 50, 04 (1873) [suit to document ])urporls to convey; it is not 

have sale set aside] ; Bilx'e I’amaoomiissa v. iiocessary to prove as against a third i>erson 

Wo<)jjulinonee,2()W.R.72 (1873)|suitshoul(l that the consideration passed, but dis- 

liti brought by real and not eolourable owner] ; missed the a))j)eal on its ap|ieariug that the 

Blioobuiu'ssar Jugg<‘ssuree, 22 W. R. 413 plaintiff ha<l no interest]. 

(1874) [siili hir uToney on bond not maintain- (2) Yad Ram e. Umrao Siugli, 21 A. 380, 
able]; .Tudoo Nath (Jirija Rhoosuu, 23 381 (ISOfl). As to alienation by benamidar ; 

W. R. 1 10 (1875) [suit on bond ; if ])laintifr consent of true owner; equitable rights of 

nol real lioldor suit must k' dismissed] ; Sita purchaser, see Sarju Pai’sbad v. Jbr Bbaddar, 

NaUi/- KobinChunder, 5 C.L.R. 102(1879) 20 T. A. 108 (1890); and as to hmi/i full 

I suit for ])Osscssioii of laud secured by mort- transfer without notice that transferor was 

gage ; (\niit was not prepared to say that benamidar, Mir Maliomed v. Kisliori Mohun, 

knamidar could see in his own name] ; Hari 22 I. A. 129 (1895) ; s. e., 22 C. 909. 

Cobind ?’ Akhoy Kumar, 10 C. 304 (1889) (3) Mohendra Nath ?/. kali Proshad, .30 C. 

[suit for laud , ladd, plaintiff as k-namidar 265, at p. 272 (1902) ; Hari Cobind v. Ackhoy 
could not sue ami that neither the disclaimer Kumar, 10 C. 364 (1889); Bijamma ik 
of the real owner imr the fact that ho was Venkata vamayya, 21 M. 30 (1897); Sarat 
a i»ar(y to the suil, made any difference]; Chunder w. Kc'dar Nath, 2 C. W. N. 280 
J immalayajipa Sw^aTui Naskar, 18 M. 409 (1898) [a benamidar can sue on a promissory 

(1894) ; Issur Chandra v. Copal Chandra, 25 note]. 

C. 98 (1897) [a mere knamidar cannot main- (4) Bhoobuncssar v. »Tuggessuiet', 22 W. R. 
tain a suit for ejectment, ho having neither 413 (1874) ; .Tudoo Nath v. flirija Bhoosiin,’ 
title to nor possc.-sion of the property]; 23 W. R. 440 (1870), in both of whieh eases 
Baroda Sundari v. Dino Bandbu, 25 C. 874 the suits were held not to be maintoinalde. 
(1898) ; s. e., 3 C. W. N. 12 [a benamidar 
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to suilR by a benamidar, who, as already stated, in some cases has been heh 
not to occupy the position of a mere name lender, but a position analogous t( 
that of a trustee liolding tlie legal estate. 

This rule itself is not obligatory. Jt does not enact that any persons mus1 
join as parties. It does not even say that all persons who may be interested in 
tli(‘ result of an action must necessarily be parties, (1) or that all persons musi 
join as plaintiffs when they have the same cause of action against the defen- 
dant. (2) Nor is it laid down anywJiere else in the Code as to wlio must be joined 
as plainliffs as distinct from those who may be so joined ; and though some 
idea may be formed from the provisions of ruh* 10, yettliey cannot furnish any 
general rule, as the first clause of the rule is restrict(‘d to the case of a hovd 
jide mistake, and tiie discretion of tiie Court under tlie second clause is regulated 
by considerations different from those which must regulate the action of the 
plaintiffs tiiemselves. The exact character of the riglit is immaterial, (3) there 
being no distinction between legal and equitable rights, so fer as relief in u 
particula]' Court is concerned. 

K. 1 wfis introduced to prevent a miscarriage of justice from want of parties, 
and to enable persons aggrieved by the same act, or liaving the same 
riglit 1o r(‘lief, to join in one suit instead of bringing separate suits. (4] 
TJie fornuM’ siiction was not exhaustive in words, and did not say tliat 
only jiersoris referred to in it might be joined as parties. The conlraiy 
might, no doubf, hav(‘, been contended for, on the authority of the maxim, 
(wpressio iinius persowr est exclmio alterim. On the otlier liand, it was held 
tliat there were (Nearly cases not falling within sects. 2G and 28' of the 
formi'r Code, in which plaintiffs and defendants were and must be allowed to 
join in a suit. Tims piu’sons having a successive ini crest wor(‘, allowed to join 
as plaintiffs ; (5) and in the case cited, in a suit by a daughter f,o sot aside hei 
mother's alienation of the property she held as a widow, the daughter’}- 
son was allowed to join as a co-plaintiff, though he c,ould not acquire t he property 
in liis mother’s lifetime. And in some cases, persons were allowed Ic 
join nier(‘Iy ex ahumlanii cautela. Thus a receiver of an insolviuit's estate 
may, aft.er the insolvent’s death, sue for everything due to his estate, but foi 
greater siMuirity his executrix may be joined as a plaintiff. (6) It is somewhat 
on a similar principle, that, as a general rule, unless the policy of insurance 
has been legally assigned, and the assignment recognized by the insurance 
company, or unless there has been an equitable assignment, and it can be shown 
tliat the liolder of the policy has given value for it, the company is entitled tc 
insist upon the legal representative of the assured being made a party to tlic 
suit fo]‘ the amount due under tlie policy. (7) Where, liowcvcr, tlicrc 'was mis- 
joinder of plaintiffs and causes of action, it was lield tliat tliere was notliing 
to necessitate the dismissal of the suit, but that the party should be put tc 
election and the plaint amended. (8) 

(1) (tobind Prasad v. dhandar Sobhar, U (1880). 

A. 180, 491 (1887), /ifr Edge, C.J. (0) Earhubai i>. Shamji, 9 B. 536, 547 

(2) Baiju Lai v. Bulak Lai, 26 C. 385 (1897). (1886). 

(3) TIukm Oliand, (I p. C. 372, 373. (7) Rajnarain v. Universal Life Assurance 

(4) See Baiju Lai r. Bulak I.al, 24 C. 385 Co., 10 C. L. E. 561 (1882). 

(1897). (8) Aldritlge v. Barrow, 34 C. 062 (1907). 

(6) Narayana r. ( 'heugalaraina, JO M. 1 See notes to 0. TI. r. 3, ^ 
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Relief. — It was coiisiderod that tlio expression the rujht ” in the then 
subsisting J5nglish rule was not identical with “ any nyh{ ; ” (1) and the expression 
“ any reU(f’' to be equivalent to the “ sarne relief.'' (2) In Sandes v. Wildsmith,(3) 
Wills, J., after observing that the words ^^thc right to any relief clamed" were 
the governing words of the rule,’’ said that the meaning of the rule was, that 
where it is doubtful in whom a right sought to be enforced is vested, it is per- 
missible to put in all possible claimants, but it does not mean that where there 
are two rights which are essentially different from each other, and there is no 
doubt as to the person in wliom each of those rights is V('8ted, it is permissible 
to roll two actions into one.” Tiie English and prescuit rule use the words 
“ any right to relief" 

In respect of, or arising out of, the same act or transaction.” — 

The words “ in respect of the same cause of action " wert‘ added in the section 
of the last Code, as taken from the corresponding English rule, (ui account of 
its extreme broadiu'ss, specially with reference to the decision in Booth 
Briscoe (d) in wldch (Uglit persons were allowed to join in an action of libel, 
though no joint injury was shown. The section was held not to authorize 
the joinder of sovej’al plaintiffs in respect of separate causes of action. (5) 
I nder the last Code the exact effecd of this rule, as depending on the identity 
of the carise of action f had in the end to depend on the sense in which that 
expression was understood as used in this section. It is iji its bioadest sense 
taken to denote the conditions of the maintenance of an action, which g(‘nerally 
consists of a right, and its breach. Thus every cause of action presupposes 
(iui existence of a right ; but it may be observed that an .‘ictual lu'each is not 
always necessary to const it Lite a cause of axdion. In some cases even an actual 
denial or refusal of the right is not necessar}^ and a suit may bo brought 
simply on the basis of a right. Thus any person entitled to any legal 
charax'ter, or to any right as to any property, may institute a suit not only 
against any person denying, but also against every one interested in denying, 
his title to such cliaracter or right. (6) There was a considerahh' conflict of 
opinion in cases in wliich a breach is essential to constitute a cuuse of action, 
but the question was whether the breach alone will do that, or the right infringed 
also must bo considered a part of it. Earlier decisions of the Bombay (7) 
and the Madras (8) High (hurts were in favour of the construction, 


(]) (tort V, Rownoy, 17 Q. R, 1). 035, iicr 
Bowen, L.J, 

(2) Sinurthwaito w Hanuay (1894), A. 0. 
500, 'pej' LTurschell, L.(>\ ; adopted in 
Haranioni J)on,s( ' Hari (3jurii Chowdhry, 
22 ( \ at 811 (I s95). As to the (*orre- 
spondeiico botwoen liiis rule and Explana- 
tion VI. of H. 11, see Somasundara v. 
Kulandaivein, 28 M. 457 (1004). 

(3) (J89.3), 1 Q. B. 772. 

(4) 2 q. B. 1). 406. 

(5) Mohima Chandra v. Atul Ohamlra, 24 
0. 540, 543 (1807). 

(6) S. 42, Art T. of 1877 ; Hukm Chand, 
C. P. C. 377. 


(7) Nussorwanji Merwanji v. Cordon, 6 
B. 266 (1882) [in a suit against a company 
and its direetois by tlie ag(mt.s, two of 
whom were shareholders, the plaintitfs were 
not allowed to join a causo of action based 
on an agreement with a causo of action 
common to two only as sliareholders]. 

(8) Linganimal r. (Jliinna Vonkatammal, 6 
M. 2.39 (1883) [where, a Hindu widow and 
her adopted son sued together to recover 
family property the suit was disallowed as 
the claims of mother and son wore conflicting. 
This case, however, has been explained and 
distinguished in Pinapati v. Pinapati, 26 
M. 647 (1903)J. 
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whifih iiifluded not only tlie act of violation complained of, but also the 
right violated by that act. The Calcutta High Court, on the other hand, 
held, in Huramoni Dassi v. Hari Churn,(l) that the expression ''cause of 
(wtion” must be understood as used in this section of the old Code “in its 
popular sense, so as to incdude the facts constituting the infringement of the 
right, but not necessarily also those constituting the right itself.” According 
to this view, the qualification ixnplied in the words “ in respect of the same 
muse of action ” was satisfied if the facts which constituted the infringement 
of tlie right of the several plaintills were the same, though the facts consti- 
tuting the right upon wliicli they based their claim to that relief in the alterna- 
tive may not be the same. Macpherson and Banerjce, JJ., observed, 
that that construction was necessary, as, if the expression were taken in tlie 
other sense, “ it is difficult to imagine a case in which two plaintiffs can 
claim the same rcdief in the alternative in respect of the same cause of 
actioji, tliat is in respect of the same right and the same infringement 
thereof; ” and “from the very facd of their claiming the same relief in the 
alternativ(‘, the facts which constitute their right to it, as alleged by them, 
must be not only differcmt but also conflicting and mutually exclusive.” This 
decision was in accordance with a preceding one in the Bombay High Court, 
in which an adojited son and his mother made common cause to set aside an 
attachment, which with the proceedings consequent thereon were held to con- 
stitute th(‘ sole (;aus(i of action in the case. (2) In an earlier case in the same 
Court, wliore managers of a temple had passed a rule restraining the riglit of 
persons to enter the temple, it was held that all could join in a suit for an in- 
jiinction.(3) Both these cases were opposed to the view taken in the earliest 
Bombay case and were in accordance with that interpretation which was 
placed on the words "cause of action'^ by the Calcutta High Comt. This 
interpretation was adopted in the most recent decisions of the Bombay (4) and 
Madras (b) High (Jourfs. The Allahabad High Court also appeared to take 
tin*, same view. Thus (6) persons having different reversionary shares in a 
certain estate held by a widow were lield entitled to sue jointly to avoid ti 
deed of gift of it mad(‘ by lier. Oldfield, J., observed that the plaintiffs, 
though owning different, shares in the property, were alike affected by the 
deed of gift and acts of olistruction of the defendants to their possession, and 
might join in bringing the suit. And that view prevailed on apj)eal to the 
Full Bencli. ]*robably therefore it may be stated that had this section been 
unamended, that view of the term “ cause of adionf which was adopted by 


(1) 22 C. 8.33 (189.3) ; foil, in Sundar Jha 
V. Ilansman Jha, 33 C. 307 ( 1 900) ; Aldridge 
V. Barrow, .34 V. 002, 008 (1<X)7); s. c., il 
C. W. N. OSS. 

(2) Fakira])a r. Rudrapa, 10 B. 119 (1892). 
(.3) Kalidas r. (Jor Parjavam, 1.3 15. 309 

(1891) ; and .several memberH of a caste have 
lieen allowed ( o join in a suit against trustees 
for maladministration : Tliakersey v. Hurb- 
hum, 8 B. 4.32, .150 (1883). 

(4) In Varajlal r. Raindat, 20 B. 269, 266 


(1901), the Court stated, though it was nol 
necessary to decide the point, that t.hey wore 
inclined to agree with tho (klciitta case; 
s. e., 3 Bom. L. R. 878. * 

(5) In Pinapati r. Pinapati, 20 M. 647 
(190.3), the Court agreed with the Calcutta 
decision, thongh it considered its own 
previous decision not in conflict with it, 

(0) Ram Sewak Singh ?». Nakched Singh, 
4 A. 201 (1882). 
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the Calcutta High Court, would in future have been adopted by all the High 
Courts. 

Even according to this view of the expression “ cause of action,” however, 
every separate act causing injury to a person constitutes a separate cause of 
action. Thus, where a number of prisoners were unlawfully detained in jail 
after the expiry of their term, the cause of action of each in a suit for damages 
against the Superintendent of the jail was held to be separate, as the actual 
acts of detention, even if simultaneous, in respect of all the persons would be 
generally different in the case of each person detained. (1) In the case cited, 
tliirteen persons of the crew were on the same day convicted of desertion, and 
detained in the same circumstances and released at the same time ; and they 
brought a suit for an aggregate sum, and it was held that there was nothing 
to justify tlieir joining together in one suit. The headnote of the case observes 
that they were committed to jail under one warrant, but there is nothing in 
tiie Report itself to bear that out, and the point would be immaterial unless 
the act of detention were deemed to be one. (2) So where six persons jointly 
sought a declaration that certain proceedings of a District Temple Committee 
removing them from office were illegal the plaint was returned, the wrongful 
dismissal of each forming a distinct cause of action. (3) And a plaint was 
directed to bo amended where there was an assault by two persons on the same 
occasion on two other persons. (4) In a recent case in which six persons 
jointly sued for libel, it was held that though the injury was caused by one 
act of the defendant, yet each plaintifi had a separate cause of action in 
ro.spect ?)f his own reputation. (5) It was not always easy to determine what 
is a separate act, and how far the unity of the act may be affected by a 
difference in the objects or persons affected by it. Thus where two persons 
living in the same house w(ire plundered of their several properties at the same 
time, and sued jointly for the value of the properties plundered, the 
objcctionof misjoinder was not allowed to prevail; and Loch, J., in delivering 
the judgment of the Court, said : The cause of action is common to both, viz. 
the attack on their residence ; the time when the injury complained of was 
committed, is one and the same, and the parties who committed the injury are 
also the same in both cases. No Court is ousted of its jurisdiction by the form 
of this aci-ioTi, and the irregularity, if any there be, does not injure the 
defendants, but is in their favour, inasmuch as they have to defend one 
instead of two actions ; and justice can be done in the form in which the suit 
has been brought. The cause, the time, the place, and the parties charged, 
being the same in both instances, the fact that plaintiffs have not a joint 
interest in th • whole of the property plundered by the defendants is insufficient 
to put them oui of Court.” (0) 

Cause of action is essentially different from subject-matter, and the cause 
of action mentioned in sect. 26 in the last Code could not in any case be identical 
with the subject-matter, the identity of which was generally held to be the 


(1) Ali Serang v. Boadon, 11 C. 524 (1885). (4) Varajlal v. RaAidat, 20 B. 2.')9 (1901). 

(2) Hukm Ohaiid, (!. P. C. 379. (5) Aldridge v. Barrow, 34 C. 002 (1907). 

(3) Ramanuja v. Devanayka, 8 M. 301 (6) Jugobundhoo Putt v, Maseyk, ] 804, W. 

(1885) R. 81. See Hukm Chand, 0. P. C. 379. 
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test of tlie application of tlie conesponding early rule of tlie English 
Supreme Court. The rule enacted in that section was narrower or broader 
according as the cause of action w^as understood in tlie broad or restricted 
sense above mentioned.(l) Thus in the case (2) to which reference has 
already been made, limes, J., observed that if some such words as “ hi re^fect 
to a f articular suhjeci-7iiattcr ” stood in place of “ hi rc^jicct of the same 
cause of action,” the suit might not have been bad for misjoinder ; but that 
‘‘ looking to the language of sect. 26, and that of the latter part of sect 54. 
(of the former Cod(5), as they jointly stand, it appears to us that the (^ode docs 
not authorize the joining of plaintiffs in a suit in respect of distinct causes of 
action, in which they are not interesied, and their intoresis are not merely 
(mnflicting but antagonistic.” On the other hand, Q'prell, J., in pointing out (3) 
the distinction between the cause of action and the subject-matt (‘ t, observed 
that “the plaintiffs had distinct and separate subject-matters of action, to 
wit, their separate shares in the estate possessed for her life by the widow in 
alienating the property to N., to the jeopardy of the future rights of the plaintiffs 
as her reversionary successors to two-thirds of the estate ; ” and that “ the 
plaintiffs therefore, though uiu^onnected and separate in respect to the subject- 
matters of the suit, were conveniently and rightly joined in vindicating the one 
interest common to th<‘m all, centreing in the main issue in the case, which 
was sim])ly the nature and extent of the widow's dominion ov(‘r the estnt(5 she 
admittedly jiossessed.” 

With a view to meet these various difficulties the L(‘gislatme has now 
omitt(‘d all reference to cause of action, and broadened the rule of jffinder in 
accordance wdth the procedure of English (’ourts, as to which vide ante. 

“ Jointly.”- “Thus where a person sued his brothers for his sliare of their 
deceased father's estate, but was transported foj‘ life, his sons were made co- 
plaintiffs, on the ground that they would be co-owners witJi tlu'ir father in the 
ancestral estate ; the High (lourt observing that “ it. is true t-hey would be in 
law siiflhdently represented by their father, but in fact they might not be 
^(‘presented effectually.” (4) 

Severally.” — In the Court of (Hiancery ther(‘. were many cases in which 
30-plaintiffs might severally be entitled to the samti relief and might, bcfor(‘- 
bho Judicature Act, have been properly joined although their claim was neither 
joint nor alternative. (5) 

“ In the alternative.’’ — These words apply to cases in which there is a 
doubt as to who is the person entitled to sue upon the cause of action, as in 
the case of a sale to an agent, in which it may be doubtful whether the principal 
)r agent should sue, or to cases where parties have different and con- 
iicting interests in the same subject-matter, and an act is committed 
which gives the same cause of action to either party, acitbrding to the 
3ventual determination of the Court as to which of the two is entitled to recover : 


(1) Hukm Chand, C. P. C. 379. Singh, 4 A. 261 (1882). 

(2) Lingaminal v, ^>nkatannnal, 6 M, 239 (4) Narakka v. Narayana, 6 M. 331 (1883). 

(i882). (r>) Smurt.hwaito r, Hannay, A. C, COl 

(3) See Ram Sewak Singh Vk Nakched (1894). 
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as in a case in wliioli the plaintiffs were respeetively a Receiver appointed 
to take possession of and manage a colliery business and olLer persons 
who were executors of the will of an equitable mortgagee of the colliery. 
They sued for damages for a wrongful levy of execution ^igainst the colliery, 
which was a trespass giving lise lo a right of action in which the plaintiffs 
wore severally or, at all events, alternatively interested.(]) In a subsequent 
decision, in which this passage was cited, the Court said, with reference to the 
view taken in the earlier case a" to the meaning of the term “ caufr of action ” : 
“ We feel, no doubt, that tlie cases here suggested are among those to which 
the words ‘ in the nlternalivc ’ are intended to apply ; but what we feel some 
difficulty in understanding is as to hoAV the principal and agent in the one case, 
and the {)arties having different and coiiflict.ing interests in the other, can be 
said to have the same cause of action, if that expression be taken to include 
the facts which constitute the light and its infringement, when the facts 
whicii constitute tlieir rights must be different.” _(2) A plaint was held not to 
be bad ])ccausc it prayed for a decree in favour of all the plaintiffs in certain 
allegations, or in the alternative, in favom' of one of them, if other allegations 
should 1)0 pi‘oved.(3) 

Rule 2. Separate trials.— Bee notes to 0. II. r. 6. 

Rule 3. Joinder of defendants.— The third rule (4) (whicli [modified 
to meet the amendments made in r. 1] corresponds ^vitll sect. 28 of the last 
Cod<‘) is now substantially the same as r. 4 of 0. XVI. of the Rules under the 
Snpretno* Comt of Judicature Act, 1873. The former section differed 
from it in that the Indian Lcgislatun^ had introduced the words in resjyect 
of the same matter The English rule has been construed to embrace cases 
in wliich th(i cause of action is not the 8arne,(5) but not those in wliich the 
acJions are baaed on entirely disconnected acts. (6) Tlie terms of the English 
rule were held to he wider and more general than the terms of the 
former section, (7) specially as its application was subject to ss. 44, 45 of the 
former Code, dealing with the joinder of distinct causes of action. It was 
said with r(jference to the former Code that the Indian Legislature had in several 
ways shown that it did not intend to introduce liere the wide latitude 
as to tlie joinder of parties allowed in English Coiuts.(8) It thus altogether 
omitted to enact any provisions corre.sponding to it. 48-55 of the Order, dealing 
with the third party procedure, and to it. 5 and 7 of the Order, the former of 
which provides tliat. “ it shall not bo necessary that every defendant 


(1) Lingannn i : Vonkatammal, 0 M. 239, 
243, 244 (1882). 

(2) Haramoni Da.^s. Hari Churn Cliow- 
flhry, 22 0. at j). 840 (189r»). 

(3) Laksliniakka v. Nagi Reddi, 28 M. 
IjOO (1904). 

(4) Soo Hukra Cliand, C. P. (1 408. 

(6) Child v. Stenning, .5 Ch. 1). 695, 

(0) See Muthappa Chotty v. Muthu Palaiii, 
27 ]Vi 80 (1903), citing ‘Burstall v. Beyfus, 26 
Ch. I). 36; Saddler t'. (ir(;atWe.stern Railway 


Co. (1896), A. C. 450; Gower r. C^ouldi’idgo 
(1897), I Q. B. 348. 

(7) Muihapi)a Chotty v. Mutlui Palani, 27 
M. 80 (1903). But in Kovouri Basivi v. 
Tallaparagada, 35 M. 39 (1910), it was held 
that the test whether sect. 28 of the last 
Code applied was not whether the causes of 
action were the same, but whether the relief 
was sought in the same matter. 

(8) See Narsingh Das v. Mangal Dubey, 
6 A. at p. 170 (1882). 
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shall be interested as to all the reliefs prayed for, or as to e.very cause 
of action included in any proceeding against him.” English i . 7 provides 
that “ where the plaintiff is in doubt as to the person from whom he 
is entitled to redress, he may join two or more defendants, to the intent that 
the question as to which, if any, of the defendants is liable, and to what extent, 
may be determined as between all parties.” These observations are no longer 
applicable. The limiting words “ in respect of the same matter ” have been 
omitted ; the English rr. 5 and 7 have been incorporated in the present Code 
as rr. 5 and 7 of the present Order ; and power has been given to promulgate 
fiKther rules. The question of the joinder of defendants must now be dealt 
with on principles substantially the same as those which govern the English 
Courts in the same matter. 

Persons. — See notes, p. 513, ante. In the under-mentioned case,(l) it 
was held that the rules by which the Poona Cantonment Committee was created, 
did by implication, though not by express words, create the committee a corpora- 
tion for the purposes of the conservancy of the cantonment. Tt could therefore 
sue, and be sued, in its own name, on contracts entered into in its corporate 
character. 

“ May be joined.”~It was held that the provisions (2) of sect. 28 also, 
like those of sect. 26 of the last Code, were neither imperative (3) and obligatory, 
nor exhaustive. The third rule is in the same terms as sect. 28 of the Code of 
1882, except as to the omission (which is of importance) of the words “ in respect 
of the same maiterf and the introduction of words which biing it into 
conformity with r. 1. Additional power to make certain persons defen- 
dants is given expressly hy r. 6, and there are several other cases in whi(h 
persons may, and in fact must, be joined as co-defendants, though “owy 
right to relief’ is not alleged, and cannot be alleged, to exist against them. 
Reference may he made to tlie case of co-sharers and others, who ought to join 
as co-plaintiffs, and intheir refusal to join as such, must be joined af-Mto-defendanI s. 
'Phere are, besides, persons against whom no right to relief (‘xists, or is 
alleged to exist, and again.st whom no relief is or can be claimed, hni. 
who must ])e joined as co-defendants for an effectiv(‘, and final determina- 
tion (»f the suit, or “ ivhosc presence before the Court may he necessary in 
order to enable the Court effeciuaUy and eompletely to adjudicate ujum and settle all 
the questions involved in the suit’’ and whom the (Vnirt may, on that aeconiit, 
implead under r. 10, and therefore it must be permissible for the ])laintif[ to 
implead as defendants in a suit. In the case noted, (4) the minor brother of 
a person who had entered into a contract was held to be rightly joined as a 
defendant, even though no decree for specific performance, such as was 
asked against the party to the contract, could be asked against him; the 
decision proceeding on the ground that the plaintiff was interested in having 
the minor before the Court, “in order to obtain an adjudication against him, 
as well wit/ll regard to the existence of the contract as with regard to the question 

(1) Oant-oumont Comniitt-ce. Poima v. (1881). 

Bujorji, 14 H. 28t) (188fl). (4) Alagappa v, Sivaraniasundara, 19 M. 

(2) Hukm Chaiul, C. P. C. 409. 211 (1894). 

(.3) Ijotlai Mollah v. Kolly DasH, 8 C. 245 
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whether the contract is of such a nature as to be binding on him.” 
A loading instance of this necessity of joinder is found in the case of suits on 
mortgages, in which, on the grounds of equity and good conscience, it has long 
been considered a general rule in England, as well as in India, that all the persons 
having an interest in the mortgaged property must be impleaded as parties.(l) 
Unlike the right of joint contractees, when two or more persons make a joint 
promise, the promisee may, in the absence of express agreement to the contrary, 
compel any one of such joint promisors to perform the whole of the promise. (2) 
And in suits on joint torts, the tortfeasors may be sued jointly or separately 
at the option of the plaintiff, as their responsibility has been held to bo not only 
joint, but several also.(3) The distinction between this rule and r. 10 is this : 
the former refers to the action of a plaintiff at the time of presentation of the 
plaint in joining in the same suit as defendants, parties against whom the right 
to any relief is alleged to exist ; while the latter refers to the action of the Court 
at a stage subsequent to the presentation of the plaint in adding a party either 
as plaintiff or defendant, whose presence, in the opinion of the Court, is neces- 
sary. (1) 

The Code does not contain any express provision as to who should be con- 
sidered necessary parties, and what would be the eifect of the omission ol a 
[)laintiif to bring on the j’ceord all ne(;essary parties. R. 13, howe V(‘r, b} ijj]]>licu- 
tioii shows that an obje(dion for want of parties is a valid objection to 
a suit or proceeding; and this section and r. 10 by implication show wlio 
are to be deemed necessary parties. Reading this and r. 10 togctJici’, it 
Jias bccii*lield that in order that a party may bo cojisidered a nccessaiy parly 
defendant, two conditions must be satisfied— tJiat there must be a right 
to some relief against him in respect of the matter involved in the suit ; and 
second, that his presence should be necessary in order to enable the Court eficc- 
tually and completely to adjudicate upon and settle all the questions involved 
ill the suit. (5) 

In a recent case in the Allahabad High Court where mortgagees, suing for 
I’ecovei')' of the whole of the mortgage- money by sale of the mortgaged property, 
omitted by an oversight to implead persons who owned a share in the property 
distinct from the shares owned by the other defendants, it was held that only 
so much of tin*, claim should be decreed as related to the lattei’ shares. (fi) 

It is necessary, however, to concur in the language of Judge Btoiy, in 
which he states the impossibility of laying down any rules which shall be of 
universal upplication to the joinder of parties in equity, observing that 
“ whether the common formulary be adopted, that all persons materially 

(1) Hukm Cliaiid, ' P. C. 409, Tliia rule Gaiieshi Lai o. Charau Singh, 35 A. 247 (1913). 

has been enacted in ^ S.5 of tho 'Transfer of (2) Contract Act, b. 43. 

l*ropcrty Act, 1882. Under this rule the (3) Sec cases cited in Hukm Chand, C. P. 

plaintiff “ may,” but under s. 85 of the Act t', 413. 

cited (now incorporated in tho Code as (4) Sailajananda v, Umeshananda, 4 C. W 
0. XXXIV. r. 1) lie must, make ^icrsons, of N. 462, 464 (1899). 

whose interest he lias notice, parties to the (5) Durga Charau Sarkar v. Jotiudra 

suit. Sec Lala Surja Prosad c. Colab Chand, Mohun Tagore, 27 C. 493, at p. 497 { 1890). 

27 C. 721, at p. 759 (1900) ; 8idhes\vari Prosad (6) Caneshi Lai r. Charan Singh, 35 A. 217 

V. Rhai-aiijit Narain, 19 C. L. J. 437 (1914) ; (1913) ; 17 C. W. N. cclxxxvu. 
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intcrostod in iLe Ruit, or in tlie subject of tbc suit, ought to be made parlies, 
or that all persons inaterially interested in the object of the suit ought to be 
made parties, wo express but a general truth in the application of the doctrine, 
wliich is useful and valuable, indeed, as a practical guiddi but is still open to 
exceptions and qualifications and limitations, the nature and extent and applica- 
tion of whic.li are not, and cannot independently of judicial decision be always 
clearly dcfined.”(l) 

In a suit for declaration of right against a proprietor of an estate it is 
necessary that the proprietor himself be made a party to the suit, not his Tcarindah 
only. A decree against the latter does not bind the former. Tlie hmndah 
may, of course, be retained as a party if it is intended to make a personal 
(;laim against him. (2) As regards benamidar plaintiffs, se(‘, ante. A plaiiitifi 
is entitled to a decree against a benamidar defendant who lias covenanted 
with liim for the cpiiet enjoyment of property.(;3) In a suit for remt, defendant 
pleaded non-liability on the gi'ound that lie was a benamidar and that 
tlie jolc belonged to A. It was held that the Court was not competent to 
iut-rodiicc A into the suit, against whom no relief had been souglit by 
tlie plaintiff.(4) JJarpiilnidaf md Seputnidar are proper, though not necessary, 
parlies. (5) In a suit for pre-emption the vendor is not a necessary party. (6) 

Any right to relief.” — it is not necessary that the relief to which the 
j'ight is alleged to exist should be the same. (7) Whetluu’ there is a right to 
relief in any case depends on the principles of the substantive law applicable, 
and reference is juade to a few typical cases in the text-book cited. (8) In the 
under-niontioned case, (9) the absent de(‘rec-holdcrs were held not to be merely 
parties against whom the auction-purchaser defendants were entitled to claim 
some indemnity, but persons against whom a right to relief existed in tlie plaintiff 
if the suit was well founded. 

“ In respect of or arising out of the same act or transaction.”— 

See notes, ante, in particular note under same title, and the next paraj.;raph but 
one, post. 

Jointly, severally, or in the alternative.” -The right to relief may 
exist jointly, severally, or ni the alternative. (10) These latter words refer 


(1) I Story, Eq. P. C. 70 ((>). 

(2) Madlio Uao r. I'hakiir Pershad, 4 Agru. 
J27 (1808). 

(2) Soinasuiidararn r. EischiT, 10 M. 00 
(1S05). 

(4) JVloharaiieo Suriio Moyec i\ Bykunt 
Uliuiider, 25 W. R. 17 (1870) [defciidant 
tlcad when plaint filed : Court cannot hear or 
receive written statement from iaTBon not a 
i'arty]. 

(5) Ui^ondra ?’. Sheikh Sobhaii, 15 C. L. J. 
0 ( 1011 ). 

(0) Harbans v. Tota Sahu, 32 A. 14 (1909). 
(7) Alagappa v. Sivaramasundara, 19 M. 
211, 215, 216 (1894), vide ante, p. 524. 


(8) Hukm (hand, C. P, C. 415-118, where 
also will be found tliseussed the (piestion as 
to how far public ofiieers and Covernmont 
may be made defendants. 

(0) Durga Cliaran Sarkar r. Jolindra 
Mohan Tagore, 27 C. 403, 400, 499 (1800). 

(10) For illustrations, see notes to Annual 
Practice, 1014, Ord. iJvi. r. 4, and Hukm 
(Jhand, C. P. C. 41 8, 410. In the recent ease 
of Muthappa Chetty i\ Muthu Palani, 27 M. 
80 (1903), the plaintiff was held not entitled 
to sue jointly or in the alternati v c. But this 
ease has not been followed in Aiyathm’ai v. 
Hanthu Meera, 31 M. 252 (1908). 
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priijiarily to oases like iliose of principal debtor and surety in wliicli botli uro 
liable, but llie creditor Jiia.}', at bis option, enforce Jiis right against either, 
though not against botJi. TJiey are not restricted, however, to tJiosc cases, 
and find application also wliere tJie plaintiff has no option, and the liability 
depends on the facts as tJiey may be foimd.{l) TJius, in suits on contracts 
entered into by an agent and repudiated by the principal, both the principal 
and tile agent may be joined as defendants with a claim for relief against them 
in the alternative.(2) Whei e the claim was to have a m-ohurmri patta enforced 
as against tlie co-sharer granting it and the other co-sharers who repudiated 
it, and in tlie alternative to have the salami paid for the patta returned, it 
was held tliat tin; suit was in substance to enforce a contract to place the plain- 
liff in possession of the land under the patta and to declare his rights to 
it io’ against all the defendants, and to ask for compensation as against the 
defendant gi’anting il ; and that such alternative claims jniglit be allowed 
against one or more of the defendants. (5) In a suit by a purchaser of land for 
arrears of riuit against the tenant and tlie vendor, to whom the tenant 
alleged having paid the same, the two defendants were held to be properly joined, 
and a decree against the vendor was sustained on appeal. (4) The plaintiff 
in .. suit to recover jnoney from certain persons alleged to have borrowed money 
from his agent, is entitled, wlien the alleged d(d)tors deny the loan, to make 
liis agent a. (o-defeiidant and pray for a decree in the alternative 
against such a gent. (5) 

Omission of the words in respect of the same matter.” — It was a 

subject of doubt under the Code of 1882 whether the use of the two expressions 
''cause of action'’ and "same matter f in sects. 26 and 28 respectively of that 
Code, was intended to convey any distinction. As already pointed out, r. 1 
now omils all reference to cause of action. The subject will be found fmlher 
discussed in tJic notes to 0. II. r. 3, dealing with the question whether that rule 
is a proviso to this. Whether the terms be synonymous or the latter more 
cojiipreheiisive than the former, it was held that if there were but one cause of 
action the joinder of defendants was justified. (6) On the other hand, where 
thcj'c Aveje separalti causes of action against separate sets of defendants, it was 
held tluit the trial coidd not proceed. (7) The difficulty arose in cases where, 
though thci'c may b<‘ strictly difl’erent causes of action, tin? joinder was sought 
to b(‘ justified on the ground that there was y(‘t “ the same matter f as to which 
see O, il. r. 3, post. This raised the question whether, assuming that the latter 
term was juore comprehensive tlian "cause of action’’ sect. 28 of the last Code 
(correspond iiig vvith rule 3 of this order) was not controlled by the section 
corresponding 0. II. r. 3, jmst ; (8) and that was the basis of the decision in 


(1) Hukni (yhanci, op, rif, 

(2) Buddree Doss v. Boaro, 8 C. 170 (1882). 

(3) Rajdhur v, Kalikristna, 8 C. 063 (1882). 

(4) Madan Mohun Lai v. Holloway, 12 0. 
656 (1886). 

(6) Meyappa Cliefcti v. Perraiman Chetfci, 
21) M. 60 (1005). 


(6) Loke Nath v. Keshab Ram, 13 G. 147, 
162 (1886) ; Ishan Chandra v, Rameshwar, 24 
C. 831 (1897). 

(7) Ram Rrosad v. Sachi Dassi, 6 C. W. N. 
585 (1902). 

(8) Hukm Chand, C. P. C. 422. 
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a case (1) in wliicli the Punjab Chief Court held that a suit by a i)crson to set 
aside the attachments, made on different dates at the instance of different 
defendants, of various sums to which the plaintiff was entitled, was bad for mis- 
joinder of causes of action ; as also that an order merely for the distribu- 
tion of assets among several persons under sect. 295 of the former Code did not 
give a cause of action to a person considering hiinself entitled to tlie assets, and 
that a suit against those persons was not tenable, though it may be tliat where 
several decree-holders cojnbine in getting an order of distribution passed to 
the prejudice of another de(‘rce-holder who is solely entitled to the money in 
the liands of the Court, the latter is entitled to have the question decided in 
a single joint suit against the former, as well as to recover the monies severally 
realized by tlicm under the order, as was the case in No. 90, P. K., 1892, and 
in Gowri Prosad v. Earn Katan.(2) In Gangabai v. Hal, (5) 148 persons 
were joined as defendants, and there was held to be no misjoinder, as the 
order which the plaintiff sought to liave reversed or modified was common to 
all the defendants, and the plaintiff’s claim to relief, in so far as that order 
was concerned, existed against all the defendants jointly. In the under- 
mentioned suit (4) the matter was lield not to be the same, the matter in the 
one case being an alleged breach of contract by an agent of the lirmi, and in 
llie otlier being the right of one partner in the firm as against the otJier jiartiKT 
to have accounts taken and the partnership w'ound up. Whcj’c a number 
of persons join fraudulently in combination do some act which leads 
to plaintiff’s ouster from the full enjoyment of his proprietary right, they may 
all be joined in one suit.(5) So, also, in a suit for damages for assault against 
several persons, they may all be joined together, if it w^as simultaneously 
“ made by parties proceeding together and acting in conjunction as to time, 
place, and assault,’’ as tlie assault is in such a case only a single act.(()) 
Where a suit was against two defendants uniting two causes of action, one 
of which was stated to have arisen out of a joint acc(.)uiit of the defendantSj 
and the other out of a transaction in which defendant No. 1 alone was coii- 
eerned, it was licld that tlie right to relief against the defendanls quoad tlie 
second braiicli of tlie claim could not be said to exist, whether jointly, 
severally, or in the alternative, in respect of the same matter, s(j as to justify 
tlie joinder in the one. suit under the former seelioii.(7) A suit (8) against 
one defendant was for specific performance of a contract to sell land and as 
against another for a declaration that he was not entitled to any charge upon 
that land ; and Sargent, C.J., held that the relief claimed against the two 
defendants could not be said to be in respect of the same matter ; the right 
to relief against one defendant being in respect of the non-fulfilment of the 
contract ; and that against the other defendant in respect of a threatened 
disturbance of his possession. Where, on the other hand, both sets of 


(1) Jhamau Lai c. Saut I.al (1897), P. R. W. R. 203 (1872). 

No. 43 ; Hukm Chand, C. P. C. 422. (6) RameBSur Bhuttacharjeo r. Shib 

(2) 13 C. 159 (1886). Narain, 14 W. R. 419; Varajlal v. Kaindal, 

(31 (1898), B. P. J. 198. ' 3 Bom. L. R. 878 (1901). . 

(4) MuthapjMi Phet-ty c. Mulhu Palaiii, 27 (7) 8aina Mai i\ Bag Husain (1888), P. K, 

M. 80 (1903). No. 189. 

(5) Hujadhui' Pershad c. 8ahcb Roy, 19 (8) Lukumscy v, FazuUa, 5 B. 177 (1880). 
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creditoTR attaclied goods which the plaintiff claimed as his, and the plaintiff 
liad to establish liis ownership as against both, it was Jield that tlie right 1o 
relief against all the attacliing creditors was in respect of the same matter.(l) 
The foriiK^r section was held not to permit a tenant to bring a suit to liave it 
determined whicli of two defendants, both of whom claimed rent from hijii, 
is his landlord ; (2) ilie High Court observing in tlie (‘ase cited, that “ the plain- 
tiffs had no cause of action against the second defendant Ix'yond tliat lie 
demanded rent from theni and obtained a decree for that rent,” and “tlieir oidy 
cause of action against the fiivst defendant was that h<*- liad, on some other 
occasion, demanded and receiv^ed rent from them,” and “that, cannot f)e con- 
sidejed the 'same 'mailer' within the meaning of the section.” In a recent 
case decid(‘(l imd<;r the last (^xle it was broadly held that the genctral principle 
governing the joinder of defendants was, that there must be a cause of actioii 
in which all the defendant s are jnore, or less int(‘rested, altliougli the relief against 
tix'jii may vary, but (ha,t separate causes of action against separate defendants 
([uile unconnected jlol, involving any conuiion (|ueRtion of law or fact cr)uld not 
sjib'ly b(‘ join(‘d in one action. (.*5) In a recent case under the presiuit 0od(‘, it. 
has t)een held tliat tli(‘ first condition t(j be fulfilled l)efore joining several persons 
as co-defendants is that the right to relief must arise against them all from 
I he same act (»r tra nsact ion (or t he same series of acts or transactions), 
and tin* second (ojulition is that sojne common (piestion of law or fa.(t wonid 
a.iise aiiainst them if senarati* suits were brought. (4) 

'Die Legislat ur(‘. recognizing tlnit the words ujider discussion }ia\’e given 
rise to grwt, (lilliculty, have follow<‘d tin* wording of the J^lnglish ride aijd ojnlt1e<l 
them. Vide ante, and Tiotes to 0. Tf. r. o. 


4 . Judgment may he given without any amendment — 

^ ^ , (u,) for such one or more of tlie plaintiffs 

ment foi or against as may ho Tound to be entitled 

one or more of joint fo relief, for sucli relief as he or 

they may be entitled to ; 

(b) n.gainst such one or more of the defendants as may 
be found to be liable, according to their respt'ctive 
liabilities. 

“Judgment may be given,” etc. — ^Misjoinder of plaintiffs is only a 
plea in abatement and rather to the form than the substance of the action. 
It oiigJit not ih('refore, if possible, to defeat the action altogether unless 1lie 
defendant has bicn prejudieed. The provision here referred to is obviously 
based on the principle that the misjoinder of a party as plaintiff, to whom the 
relief claimed could not be awarded whilst there are others to whom it might 

(1) Raghunath v. Sarosh, 23 B. 26G (1898). Mookerjee, 4 C. W. N. nJK) (1900). 

(2) Koylash Chandra Dutt v. Goluk (3) Mowji Monji v. Kuverji Nanaji, 31 B. 
Ohunder Poddar, 2 0. W. N. 01 (1897). As 616 (1907). 

to the joinder of the purchaaer of a tenure, (4) Umabai v. Bhan Balwant, 34 B. 358, 
see Sm. Jf>gemaya Dassi v. Girendra Nath 306 (1908). 

2 M 
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be awar(l<*(l, a jnore defect of forjii wliicli ift not fatal to tlie action.(l) Where 
a perRon and tlie widowed dauglitcr-in-law of Ins deceased father sued 
for pre-emption as joint co-sharers, and the Avidow was found to be entitled 
only to niaintenivnce and therefore not to be a co-sharer, it was held that a 
deenic r;ould not be given to the other plaintiff without an amendment of the 
plaint, and as it was too late to amend the plaint, the suit was altogether 
diHjuissed.(2) 

Respective liabilities.” — The liabilities of all the defcmdants need 
iKjt be the same, and th<iro will be no misjoinder if some of the defendants are 
found not- to be liable. Thus, if in a suit aga-inst six persons for possession of 
a certain share of land and in the alternative for its rent, the fact that only 
one of the d(‘f<mdauts is found to be in possession and that a portion of the 
claijn for rent is not sustainable against another defendant, is not a grouTid for 
disjuissing the suit altogether for misjoinder of defendants. (3) An insolvent 
and liis trustees liavc been sued together, though their liabilities were not the 
same. (4) It was hold there was no misjoinder in a suit against two agents, one 
of whoiu was liable to account for twenty years and the other jointly liable 
with the fornu^r for the last- two years of this period. (5) The siiil, however, 
has been hold to be bad where the plaintiff has united different causes of action 
in oTHi suit against different defendants, who Avere not jointly liable in respect 
of (‘ac-h and all of such causes of action.(6) Where the (hdendants combined 
to kee]) the pLiintifT out of his in’opert-y it w^as held they were propeily joined. (7) 
111 I he under-ment ioned case the right to relief, so far ns regards the 
first and second si^ts of defendants, was a right to relief agaihst them 
severally, but the cause of action arose out of the single subject-matter, whicli 
fornu'd the suliject of the plaintiirs original mortgage. (8) Wher<‘ there is 
no misjoinder of causes, a plaintiff is permitted to bring a single suit 
against a number of persons, even though some of them ma,y not be in- 
terested in the entire subject-matter of the suii.(O) TJic general principle 

(J) Raiuanuja Devanayaka, 8 M. 301, (7) Oiimr Ali v. Weylayct Ali, 4 C. L. R. 

305(1885); as to mi Kjumder of plaintiffs and 455 (1879); foil, in Loko Nath Surma r. 
oau.sc'.s of action, see Varajlal v, Ramdat, 10 Ko.shab Ram, 13 Ct 147, 152 (1880), in which 
H. 259 (1901). the cause of action alleged was one and the 

(2) Karan Singh r. Muhammad Ismail, 7 saino couspira(;y. In Hira Lai Moziimdar 

A. 800 (1885). V. IVosnnno (Ihuncler, 12 C. L. R. 550 (1883), 

(3) Janokinath Itamrunjuii, 4 C*. 91t), the defendants were ludd to have but one 

953 (1879). defence. In Sudliendbu v. Durga Dasi, 14 

(4) Ajudhia Nath r. Anant Das, 3 A. 799 C. 435, 439 (1887), and Ram Narain Butt 

(1881). Annoda Prosad, 14 ('. 081 (1887), it was 

(5) Degambcr Mozumdar v. Kallynath hold that the defendants had not combined 

Roy, 7 C. 654, 657, 058 (1881). and so there was no community of interest. 

(0) Narsiugh Das p. Mangul Dubey, 5 A. In Ram Narain Dutt Annoda Pro.sad, 14 C. 
179 (1883) ; foil, in Bhagwatii;. Bindeshri, 0 08] (1887), it was hold there was misjoinder 

A. 106, 108 (1883), in which it Avas pointed of causes of action. 

out that joint interest in the main questions (8) Bungsco Singh p. Soodiat Lall, 7 C. 
raised by the litigation was a condition proce- 739, 745 (1 889). 

dent t(' the joinder of se\ oral eausoB of action (9) Muhammad Bakalx v, Ram.dat (1890), 
against several defendants ; evpld. in Indar P. R. No. 5. 

Kuar V. Gur Prasad, 11 A. 33 (1889). 
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that the difference of the extent of tlie defendant’s liabilities docs no 
prevent a. joinder of them in a suit is specially applicable in cases in whicl 
sev(}ral properties comprised in an estate arc alnmated to dillerent persons 
and all sucli alienees arc allowed to be joined in one suit.(l) An iin 
successful defendant jnay be ordenul to pay the cosis of th(‘ successfu 
one. (2) 

Costs. — The s<H*ond paragraph of sect. 26 of the last Code dealt with tin 
queslion of coats. The words ^"entitled lo Itu cosf'<” etc., in that section 
referred to the joining of persons as jdaintiffs, as mentioned in the first 
sentence of the section. The words in the corresponding English ruh 
were held to refer to “ the persons who bring the action, W'ho act by one solicitor 
and who speak of themsidves as thii plaintiffs, though they allege that 
each of them has a separate right.” (3) If one or some of the plaintiffs 
are successful, and tin; olh(;r or others unsuccessful, the successful w^ere held 
liable to pay to the defendant the (‘osts of the unsuccessful plaintiff, (4' 
.Mild to recoviu* from the defendant the whole of his general costs of tin 
action; (5) Esher, M.R., observing in the case cited, that the last sentence 
of the siT.tion as to costs applies “as between a plaintiff who has succeeded 
iii the action and a defendant who has failed.” And it is a settled rule of EnglisV 
jiractice that the costs occ.asioned to the defendant b}/ the joining of the un- 
successful plaintiff may bo deducted from those payable by the defendant tc 
the successfid plaintiff.(6) The Select Committee in their report stated that 
they understood that in practice the provisions of sect. 26 of the last Code relating 
to costs Vas not operat ive in the Mofussil, and that p.art of the section lias tliereforc 
not been nprodiiccd. 


5 . It shall not he necessary that every defendant shall he 
Defendant need not be '^^dcrcsted as to all the relief claimed in any 
interested in all the Sidt Wjainst hint, 
relief claimed. 

‘^As to all the relief.” -This rule, wdiich is new, is taken from the 


first portion of 0. XVI. r. 5 of the 

(1) Itukin (liatul, T. 427. S<-(j 
Sami (!hctti c. Auimaiii, 7 M. H. C. K. 200 
( I S73) ; Vasiulcva v. Kulcadi, ib., 2iK) (187.3) ; 
Maliomod v. Krislinan, 11 M. JOO (J88G); 
Alxliil V \yit \i, 12 M. 231 (1889); Chuliar 
Mall 'C. Raklilv^.aU (1890), P. R. No. 149; 
Shoroop Chundei , Mothoor Mohun, 4 W. R. 
109 (1800) ; Krishua Gopal v. Hurry Nath 
Uutt, 2.5 W. R. 00 (1870); Haranund v. 
Prosunno Chundcr, 9 C. 703 (1883). So in 
Islian Chandra v. Rameswar, 24 C. 831 (1897) 
(approved in Umabai v. Vithal, 33 B. 293 
(1908)), it was hold that the reversionary 
heirs of a Hindu can, in a suit to set aside 
the separate alienations of several parcels of 


English rules. The words “ or as to 

the hushand's land, made by the witlow, join 
the several aliciK'cs. 'I’hough see Gaiieshi 
l.al V. Khairati Singh, 10 A. 279 (1894); 
Kaohar Bhoj v. Bai Rathore, 7 B. 289 (1883), 
in wliicli there was hohl to Ihi misjoinder, 
each alienation being treated as a sepai'ate 
causo of action. The latter ease has been 
distinguished in Umahai r. Vithal, 33 B. 293 
(1908). 

(2) Chihl V. Stonning, 1 1 Ch. D. 82. 

(3) D’Hormusgee c. (hey, 10 B. 1). 13. 

(4) Tb. 

(5) Gort r. Rowney, 17 Q. B. D. 025. 

(6) Umfroville v. Johnson, 10 Ch. App. 
580 ; Hukm Chand, C. P. C. 380. 
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every eaiise of notion ineliuled *’ which appear in the English rule have been 
omitted. 

6 . Tlie plaintiff may, at his option, join as parties to the 
Joinder o! parties liable same suit all or any of the persons severally, 
on same contract. or jointly and severally, liable on any one 

contract, including parties to bills of exchange, hundis and 
promissory notes. 

Joinder of parties in same contract.- This rule, whicli corresponds 
witli sc(5t. 29 of tilt! last Code, is the same as r. 6 of 0. IS of the English rules, 
except that t]i(‘ word “liundis*’ has been added. Tt is a modification of the 
general principle wliich requii*ed that wherevei* more than one. person 
was lijihle to e.ontril)ution to the plaintiff’s demands, they slioiild all 
be made parlies to Ihe suit.(l) The word “contract” is, how(‘ver, to 
he construed strictly, and a liability to account under a. will is not a 
liability under a coutrart.{2) Tn Baldeo Prasad v. Urisli Chundar,(3) the 
endorsee of a c.he(jue sued the (mdorser for a duplicate o]‘ tlie amount of the 
checjue said to luive been lost, and tin* High (hurt ordered the plaint, to be 
returned, so that tlie drawer might be joined as a defendant ; but this was on 
the ground that n duplicate cheque could not be given by the endorser witliout. 
th(‘. eo-<)])eratioji of the drawer. TJie rul(‘ is merely an enabling one, and 
(loos no! prevent the joinder in any case in which it. would otherwise be^uoper. 
'Hius it has been held that tlu* drawer and the acceptor of a bill of excliange 
may be joined as co-defendants in a. suit brought by the holder. (4) \Vlien two 
out of three defendants liable for a joint debt had promised to pay siqiarately 
it was li(‘ld that the suit could proceed against thejn only. (5) 


7. Where the plaintiff is in dovht as to the person Jrom> wlmn 
When plaintiff in obtain rcdress, he may join two 

doubt from whom re- or mm'e defendants in order that the question 

dress is to be sought 

what extent, muy he determined as between all parties, 

“Is in doubt.” This rule, whicJi is new, is takiui frojii 0. l(i, r. 7 of 
the English rules with some slight verbal motlifications. It has been held under 
t hat rule that wliile alternative relief of different lands may be given against 
alternative defendants, ((>) it does not enable a plaintiff to bring separate causes 


(1) (1905), Ann. Proc. 157. 

(2) Smith v. Allen, 2 Ch. 349 (1891). As 
to tho effect of this section, and s. 43 of the 
Contract Act, sec Muhammad Askari o. 
Radho Ham, 22 A. 307, 310 (1900). 

(3) 2 A. 754 (1880). 


(4) Pestonjec v. Mirza Mahomed, 3 0. 541 
(1878). 

(5) Bhugabuth I'hakur v. Madhub Kristo 
Sett, 23 C. 563 (1890). 

((i) Honduras, etc., Co. v. Lefovre, 2 Ex. 
1). :M)7 ; Massey v. Heynes, 21 Q. B. J>. 334. 



FiB8T Soiikd. 

0. i,r. 8. 


PARTIES TO SUITS. 


533 


of action against different persons in one action. (1) The costs of a successful 
defendant sued in tlie alternative may be ordered to b(*. paid by the unsuccessful 
co-defendant. (2) 

8. (1) Where there are numerous pmom having the same I 

One person may sue or interest in one suit, one or more of such fersom 
defend on behalf of all in may, with the permission of the Court, sue 
same interest. sued, or may defend, in such suit, on 

behalf of or for the benefit of all fersons so interested. But the 
Court shall in such case give, at the plaintiif’s expense, notice 
of the institution of the suit to all such fersons either by personal 
service or, where from the number of fersons or any other cause 
such service is not reasonably practicable, by public advertisement, 
as the Court in each case may direct. 

(;/) Any person on whose behalf or for whose benefit a suit 
is instituted or defended under sub-ride {!) may apply to the 
Court to be made a party to such suit. 

Scope of Indian and English rule.— It is a general rule that all 
persons interested ought to be made parties to a suit, howsoever numerous they 
may be, so that the Court may be enabled to do complete justice by deciding 
upon an^l settling the rights of all persons interested, and that the orders of 
the Court may be safely executed by those who arc compelled to obey them, 
and future litigations may be prevented ; also that a person who ought 1o bo, 
but is not, a parly to a proceeding is not ordinarily bound by any decree or 
order passed therein. This rule yields to the t‘xigencies of particular cases, 
and tlierc arc we.ll-established qualifications to it, such as the power of tlie Court 
under this rule to make a representative order. (3) 

TJiis rule, which corresponds with sect. 30 and a poition cf sect. 32 of iJie 
last Code, (4) is the same as the English r, 9 of 0. 16, except that in the present 
rule the word “ suit ” is substituted for “ cause of matter,'^ and it is here necessary 
to obtain permission of the Court for suing also, while under the English rule 
the perznission is required only for defending a suit on behalf of others. The 
second sentence also has been added. (5) The effect of the statutory rule is 
mei'el}" to give Legislative sanction to the practice which long prevailed in the 
Equity Courts of England. The great risk from abatement, and the incon- 
venience and the expense involved in a great number of persons being parties, 
led thos(i Cour; to recognize the representative system, as it was not inconsistent 
with general priiK iples that certain judicial proceedings taken by, or against, 


(1) Thompson v, London City Co., 1 
Q. B. 884 (1899); Frankenburg v. Great 
Horseless Car Co., 1 Q. B. 512 (1900). 

(2) Sanderson v. Blyth, etc., 2 K. B. 533, 
C. A. (1903). 

(3) Chudasama Sursangji p. Partapsang 
Khongarji, 28 B. 209 (1903) ; s. c., 5 B. L. R. 
937. See also Hira Lai v, Bhairon, 5 A. at 


p. G07 (1883), which states one of the grounds 
on which the section is based. 

(4) Hukm Chand, C. P. C. 431. 

(5) See as to these amendments of the 
English rule, observations of Norris, J., in 
Oriental Bank Corporation v. Gobind Lall 
Seal, 9 C. 000, 007 (1883). 
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a select number as representing a large class might, if faiilv and lioiiestly con- 
ducted, bind or benefit llie whole clas8.(l) 

In tile first 2)lace, the rule does not constitute but presupposes the existence 
of a right to sue, witliout whicli it can find no application. (2) The rule deals 
with procedure only, and does not allect substantive rig]its.(.‘}) In the under- 
mentioned case, (4) Shephard, J,, referring to the case of Jan Ali v. liam Nath, (5) 
observed t hat “ it seems to have been -considered that the granting of leave 
under tJie section would have made up for the insufficiency of interest dis- 
closed in the plaint,” but added that “ with great deferenc(‘, that view [ipp(‘ars 
to be incorrect.” 

Nextly, assuming tiiat a right of suit exists under the substantive law, the 
rule is merely an enabling one, allowing a suit to be instituted under ceitain 
circumstances l)y some of the persons interested on behalf of alL(G) Beverley, J., 
observed, in the case first cited, that “ there are no words in the section to the 
effect that where persons have the same interest in a suit they are debarred 
from suing either jointly or severally unless they obtain the permission of the 
Court to sue on behalf of all the persons similarly interested ; ” and “ the 
section does not forbid them from suing in their own right ; it merely says that 
if they desiie to sue on behalf of others, they must obtain the ])erniission of 
the Court.” Ameer Ali, J., after observing that “that section is an enablijig 
section, and must bo read in conjunction with Explanation V. to sect. 13 ” 
(corresponding with sect. 11), said : “ The elfoct of sect. 30, therefore, 
to my mind is, that urdess such permission is obtained by the person^jining or 
dchmding the suit, his action has no binding effect upon the persons whom he 
chooses to represent. Where there is a joint right it may be niu-essai y for all 
jiej’sons jointly int.erestcKl to be joined as parties, and if they an^ not joimnl 
the suit may b(‘ bad for misjoinder. Tn order to prevent the record from being 
unnecessarily encumbered by many names, sect. 30 allows one or more persons 
having a joint interest to sue or defend with the authorization or ])ormisBion of 
the Court on behalf of all. The section, in fact, embodies a rule of convenience 
based on reason and good policy, but in my opinion it was not intended to 
take away, nor does it take away, any right. Tt seems to me that sect. 30 does 
not give any warrant for the contention that because a person has a right in 
common with others he may not maintain an action for the estahlishment or 
enforcement of his own right. There is no obligation on him to sue or defend 
on behalf of others ; and if he does not seek any relief on behalf of those who 
have an interest in common with him, or to hind them liy his action, there is 
nothing in the s(;ction or in any other law to debar him from maintaining the 
action. Even if lie were to bring a suit on ladialf of himself and the others, he 
may choose to go on with the action on his own behalf, and would be entitled 


(1) Jenkin.s r, Pubcrtsoii, J H. L. »Sc. ]17. 

(2) Ainmdrav Bliikaji r. iShankar Daji, 7 
U. :W3{J883). 

(3) Sj'inivasa Chariar (k llaghava Chariar, 
23 M. at p. ;n (1897). 

(4) lb., 7 M. L. J. K. 281 ; 23 M. at p. 32 
(1897). 


(5) 8 0. 32, at p. 41. 

(()) iiaiju Lai r. Bulak Lai, 24 C. 385, 389 
(1897). The Rule is permissive and not 
prohibitive ; Srinivasa (Tiariar c. Raghava 
Chariar, 23 M. 28, 31 (1897); Culba v, 
Kishan, 32 A. 284 (1910). 
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to do so, if lie makes the necessary ameudiueiits. Tlio English cases on the 
point are collected in DanielTs Cliancery Practice, (1) and tend to show thal 
the plaintiff, if he has a right in himself to bring an action, or the defendant 
if he has a right in himself to defend an action, is entitled to sue or to defend 
in any way he chooses without making any person a party to the action or tt 
the defence, so long as the effect remains confined to himself.” (2) As tc 
execution, sec the case cited below ; (3) and as to public charity suits, (4) notet 
to sects. 92 and 93, ante. 

Numerous.”— There is no absolute rule as to what number will be con- 
sidered sufficient, though in the case mentioned (5) twenty persons were not 
considered sufficient!}^ numerous. A question as to the applicability, however, 
of the rule has arisen where the parties arc numerous. This rule, as already 
observed, deals with procedure only and docs not confer substantive rights of 
suit. Under the ordinary rule of the substantive law^ no action is maintain- 
able by a private individual for an infringement of the rights of the general 
public, unless he has suffered special damage. (0) As this rule presupposes a 
right to sue it gives none where there is otherwise none. This rule docs not 
tli<u(;f()re allow one or more persons to sue on behalf of the general public. (7) 
III the case therefore* of an infringement of a right of the public, at largii no suit 
will be under this section, or at all, unless on proof of s})ecial damage, in which 
case cither one person sues in respect of his individual right, and the rule does 
not apply, or if he should sue on behalf of others similarly specially injured, 
he sues *011 their behalf and not on behalf of the general public. (8) In the 
case cited(9) it was hold that a suit could not be brought on biOuilf of a poj tion (1 0) 
of the general public, such as the Hindu community, as the entije Hindu 
community was incapable of ascertainment, and that the words “ numerous 
parties ” (in the former section) meant parties capable of biung ascei’- 
tained, as “ seems clear from a reference to the provisions for service of 
notice upon all such parties.” (11) No doubt the rule is often applied where 
the parties though numerous can be definitely ascertained, as in the case of 


(1) P. 21.5, 5th ed. 

(2) Tlio samo view was taken by Shephard, 
J., in Siinivasa Charkr v. Raghava Chariar, 
23 M. 28, 32 (1897), where it was pointed out 
that there was an individual right to sue, and 
that if the course prescribed by this Rule 
was not followe d in a case such as that dealt 
with, the oiib rnsoquenco was that the 
judgment did not l^md tho persons whoso 
names were not on lie record. In Kalidas v. 
Gor Parjaram, 15 R. 309, 319 (1890), and 
Tanudin v. Pandu, 18 B. 699 (1893), tho 
3orre8ponding section was held to be in- 
ipplicable, as the plaintiffs sued for thom- 
lelves, and it was not a case of persons suing 
3n behalf of a class. 

(3) Sadagopaehari v. Krishnamaehari, 12 
M. 356 (1889). 


(4) Budreo Das Mukim v. Chooni Lai 
Johurry, 33 C. 789 (1906). 

(5) Harrison i\ Stewardson, 2 Ha. 630, and 
vide post, notes on “ Permission. ’ 

(6) Adamson v. Arumugam, 9 M. 463, 466 
(1886) ; London Association of Shipowners v. 
London and India Docks, 3 Oh. D. (1892), at 
pp. 257, 270, and next note. 

(7) Monmotho Nath Das t\ Harish Chandra 
Das, 33 C. 906 ; s. e., 10 C. W. N. 867 (1906). 

(8 Ib. 

(9) Sajedur Raja v. Baidyanath Deb, 20 
a 397 (1892). 

(10) See Monmotho Nath Das v. Harish 
Chandra Das, 33 G. 905 ; s. c., 10 C. W. N. 
867 (1906). 

(11) Sajedur Raja v. Baidyanath Deb, 
supra. 
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The Hppimn ' t + 1 , j ^ ™ limited to such cases, 

e decision of the Madras High Court, (5) which was cited in the Calcutta 

oft^e,(6) is not an authority for the principle laid down by the latter. The 
Hindu community j (7) no more than the Mahomedan community, (8) is not 
the general public hut only a particular portion, tlioiigli it may be a large one 
oi the population'of this country, which consists of various races and creeds. (0) 
hJextly, the observation of the Madras High Court that the section is “rather 
designed to allow one or more persons to represent a class having special 
interests,” seems to sliow that the decision in the Calcutta case is incorrect, 


even according to the Madras decision which it approved.(lO) Fui’ther, tlic 
provisions of the rule as to advertisement appear to have been overlooked, 
and, lastly, other decisions arc not consistent with it. One or more persons 
liavc l>een allowed to represent classes of the general public having special 
interests, though they cannot sue- on behalf of the whole general public. So 
suits have been allowed by one or more persons on behalf of otliers of a 8ect,(ll) 
caste, (12) worshippers at a mosque, (13) parishioners of a cliurcli,(14) fellow 
villagers, (15) or class of villagcrs.(16) All these cases are suits on behalf of a 
defined class, though that class is composed of a mor(i or less “ indefinite number 
of persons.” (17) Thus in one of the cases cited (18) two Brahmins wore })er- 
mitted to sue to enforce a trust for the benefit of Bralunins generally, of 
whatever kind or sect or place. In many if not in all of these cases, if the 
matter is looked at strictly, it cannot be said that all the ])arties are capable of 
being ascertained so that a notice miglit, if required, be served on t^acTi and all 
of them. An inquiry made for such a purpose would have no abiding result. 
While it was being made, and after it had been made, its subject-matter would 


(1) Oriental Hank v. Cobiml 7.,all Seal, 0 
(’. t)04 ( I S8,‘l) ; see Manickavelu ik Arbuthnot, 
4 M. 20S (1882). 

(2) (Iccreoballa JJaboo r. (Jliunck*r Kant, 
11 V. 213 (1885). 

(3) Cliennu v. Krishnan, 25 M. 399 (1901). 

(4) Ann. Pr. 1 900, notes to Ord. XVi. r. 9. 

(5) Adamson v. Arumngan, 9 M. 403 
(1880). 

(6) Sajedur Raja v, Baidyanatli Deb, 20 
C. 397 (1892). 

(7) Monmotho Nath Das t\ Harish 
Chandra Das, 33 C. 905 ; s. c., 10 C. W. N. 
867 (1900). 

(8) Jawahra v. Akbar Husain, 7 A. at p. 
182 ; Ram Chandra v. Ali Muhammad, 35 A. 
197 (1913). 

(9) Monmotho Nath Das r. Harish Chandra 
Das, 10 C. W. N. 867 (1900) ; s. c., 33 C. 905. 

(10) Ganaipati Iyer’s Hindu and Mahom- 
modan Endowments, cclxxxii. 

(11) Srinivasa Chariar v. Raghava Chariar, 
23 M. 28 (1897) ; Dhunimt Singh v. Paresh 


Nath, 21 C. 180 (1803) ; Mahara] Bahadur v. 
Paresh Nath, 31 C. 839,-845 (1{K)4); Rag- 
hava r, Rajaratnam, 14 M. 57 (1890) ; Baldeo 
Bharthi r. Bir Gor, 22 A. 209 (1900). 

(12) Ganapati Ayyan r. Savithri Animal, 
21 M. 10 (1897); Monmotha Nath Das r. 
Harish Chandra Das, 10 C. W. N. 807 (1900). 

(13) Jan Ali v. Ram Nath Mundal, 8 C. .32 
(1881). 

(14) Fernandez v. Rodriguez, 21 B. 784 
(1897). 

(15) Haradlione Dass i\ Ramdoyal Rai, 21 
C. 181 n. (1800) ; Kalu Kabir v. Jan Meah, 

20 C. 100 (1901) ; Thanakat v. Muniappa, 8 
M. 496, 499 (1885), 

(16) Ahmedbhoy Hbbibhoy v. Balkrishna 
Mukimd, 19 B. 391 (1894) ; Bhiindal Panda 

Pandal Pos, 12 B. 221 (1887). 

(17) To use the language of the Court in 
Srinivasa Chariar v. Raghava Chariar, 23 M. 
28, 30 (1897). 

(18) Ganapati Ayyan r. Savithri Animal, 

21 M. 10 (1897). 
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constantly be liable to change, owing to deaths and births, new arrivals and 
departures of the members of the class on whose behalf the suit was sought to 
be instituted. The limitation of this rule, therefore, to cases where the parties 
can be ascertained has been dissented from in a case in which it was lidd that 
the Satchari caste of Chatra was a defined class of the general public and that 
the suit had been properly instituted under the former section, whether all 
the members of such caste were or were not capable of being so accurately 
ascertained as that notices could, if required, be served on each and all of 
thcm.(l) 

To sum up, no suit can be brought on behalf of the general public. A 
suit may lie on behalf of a class of the general public having special interests, 
though that class may consist of a more or less indefinite number of persons ; 
as also on behalf of numerous parties who can, in the strict sense, be 
accurately ascertained, as in the case of a suit by a legatee on behalf of all other 
legatees. 

Persons.” — “ Parties ” was the word used originally in tlie corresponding 
rule of tlie English law, but it has since been altered to In 

Oriental Bank Oorporation v. Gobind Lall Seal, (2) it was (jontended, without 
success, that the word “ parties ” did not mean persons in the position of 
creditors, but only parties necessary to the suit, without whose presence on 
the record the suit would be defective ; ” and Norris, J., observed that the 
word “ parties ” meant persons, and ‘‘ that the provisions would be unin- 
telligible* unless the word received that meaning.” In accordance with this 
decision the word "‘'persons” has been substituted for the word “parties” 
in the former Code as being the more appropriate expression. As a result of 
the representative system enacted in this rule, the parties represented by another, 
though interested, will not be parties to the suit; (3) but they can apply to bo 
made parties ; and if any person thinks that he is not properly represented by 
the plaintiff, as holding different views from his, he should apply to be made 
a party personally.(4) It has been held that it is undesirable that individual 
creditors should be added as parties in an administration-suit, unless they can 
show strong reason to think that the person who has filed the suit on their behalf 
is not conducting it properly. (5) Though the effect of an order under this rule 
is that the parties, who have obtained permission to sue as representatives, 
have the conduct of the suit on behalf of all those they purport to represent ; 
yet if any person is dissatisfied with the conduct of the suit, or deems that he is 
not properly rejuesented, it is open to him to make an application to secure his 
views being pi ^ oerly represented, and if necessary to take the conduct of the suit 
out of the hands of those who by the permission of the Court represent him.(6) 


(]) Monmotho Nath Das v. Harish 
Chandra Das, 10 C. W. N. 867 (1906 ) ; s. c., 
33 C. 905. 

(2) 9 C. 604, 606 (1883). 

(3) Lcathley v. MuAndrow, Eng, (1875), 
W. N. 259. 


(4) Watson Cave, 17 Ch. D. 19; Eraser 
r. Cooper, 21 Cli. D. 718. 

(5) Vassonji v. Esmailbhai, 34 B. 420 
(1909). 

(6) Dhnncoovorbhai v. Advocate -General, 
1 Bum. L. R. 743 (1899). 
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A rcprosentod poison slunild not be made a party simply for the security of the 
defendant’s costs, as the Court may order security for them otherwiBe.(I) 

Same interest.”— Tlie word “ interest ’* in the corresponding English 
rule was formerly held to denote “beneficial proprietary interest.” (2) But it 
has been more recently held that the rule is not confined to such cases, and 
tJiat, given a common interest and a common grievance, a representative suit is 
in order if the relief sought is in its nature beneficial to all whom the plaintiff 
iiroposed to represent.(3) In the first of tlie cases last cited, it was held that 
tlie plaintiffs had a common right, which was invaded by a common enemy, 
and that they were entitled to join in attacking the common enemy in respect 
of the common right, although itUer sc they might have different rights. 
Tlie identity of interest in a suit depends directly on the identity of the 
relief souglit, and only indirectly on the right on the basis of whicli (he 
relief is sought. The rule is therefore independent of the joint, common, or 
several cliaractcr of tlie right sought to be enforced, except so far as that 
character may determine the nature of the relief sought. WJiether a right is 
“joint,” or “common,” or “several,” the rule is equally applicable or not 
applicable according as tlie relief sought is, or is not, the same in any of 
those cases.(4) Where there is a joint right all interested must sue, or some 
one or more may sue on behalf of the rest. Where the right is common 
or several, a complete option is given. Separate suits may be prosecuted 
by each of the persons interested, or if numerous parties possess the same interest, 
some one or more may sue on behalf of the rest under the terms of this rule. 
The matter has been well summarised by Shephard, J., (5) who said, 
“ Tlie rule of the Court of Chancery, to which the seidioii owes its origin, 
appears to have been made applicable in two classes of eases. There are the 
(iascs in which the number of persons claiming concurrent interest in the 
subject-matter, and therefore, according to strict rule, necessary (6) parties 
to the suit, is so large that they cannot all be conveniently joined with any 
chance of bringing the suit to a conclusion. And thei c are the cases in which 
numerous persons liave distinct but similar rights which might he prosecuted in 
distinct suits. For instance, there is the case of numerous creditors of the 

(1) De Hart ytevcnsoii, 1 (^,. 1^. 1). 313. sec Nityanuncl Ghnec v. Molicndro Krisl.o, 21 

(2) TcmiJorton v. KubbcU, 1 Q. B. 435 C. 181 «. (1889) ; Cliimi I>alH>. Ram KiBhcn, 

(1893). 15 (', 4(55 (1888) ; Lutifunnissa v. Islazirun, 

(3) Duke of Bedford n Ellis, A. C. 1(1901), 11 G. 33 (1884); and see Jan AU v. Ram 

at p. 8 ; BOO lower Court, 1 Ch. 404 (1899); Nath, 8 G. 32 (1881), where the right was 

and cf. 'J'aff Vale Ry. Co. v. Amalgamated treated a.s a joint one. [It has, however, 

Society, etc., A. (■. 420, 443 (1901). since, hcon held, following Zafaryab v. 

(4) Hukm Chand, C. P. G. 434, 435. Bakhlawar, 5 A. 497 (If-SS); Jawalira v. 

(5) Srinivasa Chariar i\ Raghava Gliariar, Akbar Husain, 7 A. 178 (1884), th it the right 

23 M. 28, 31 (1897) ; s. e., 7 M. L. J. R. 286. of worelii]) of each ^orfehippijr is an inde* 

(6) Jawalira v. Akbar Husain, 7 A. at p. pendent right wliolly irrespective of the right 

182 (1884). The passage at j). 580, 17 G. of the other worshippers, and that neither 

(1889), Mohini Mohun Das v. Bungsi Bud- the joinder of other worshippers nor leave 
dan, was not meant to limit the rule to under t his section is necessary : Mohiuddin v. 

eases )f joint rights strictly so-called. “ Joint Sayiduddiii, 20 G. 810, 816 (1893), and see as 

interests ’’was there used in the non -technical to individual rights, Kalidas Jivram v. Gor 
sense of “ same interests.” As to joint rights, Parjaram, 15 B. 3U9 (1890) ] 
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same pcj soii, or tliat of many persons (daiining a riglit of common or right of 
fishing in respect of the same property.’’ (1) As already stated, the rule is an 
enabling one, and tlicrcfore a person whoso individual several right has been 
infringed may sue alone. But lie may also sue on behalf of himself and 
otJiers, whose individual rights liave been infringed, if th(‘y have the same 
interest witli him witliin tlie meaning of the rule. (2) Co-sliareis in joint 
])roperty iiave, however, not necessarily the same interest in a suit lelating 
to that property. In JTira Lai v. Bhairon (t\) the suit was by one co-sharer 
against ihr(‘.e other co-sharers to prevent them from usurping exclusive 
possession of the joint land, and it was held that the suit would lie, and 
that the corresponding s(‘ction to this rule did not apply to it, as though 
the remaining co-8har(‘rs would in such a case have co-parcenary or joint interest 
with the plaintiff in the subject-matter of the suit, they would not have the 
same interest in the suit, and would not be so “ interested ” in like manner 
as he was ; as it might be indifferent to them whether the defendants usurped 
exclusive rights in the s/iawilat, or it may be inconvenient to them at this moment 
to assort their own rights.” And this decision was cited with approval in 
Dll unput Singh v. Pareshnath Singh, (4) in which it was hold that the other 
persons of the Bilnmhary sect were similaily interested in suing, though tin* 
Digambary Jains wej’O not similarly interested. It was held by a Full Bench 
of the High Court in Vasud<ivan v. Sankaran (5) that sect. 30 (corr(‘sponding 
to this rule) has no ap])lication to suits to which a Karmvavh is a party in a 
repre8ent|ilivc caiiacity ; >Shephard, J., pointing out that the interest of the 
Karnavan “with his right of management and possession and his obligation 
i'O maintain the jiinioj* members, is surely not identical with the interest of a 
junior member who has a (Jaim for maintenance only.” It has been held that a 
suit is maintainable under this rule where a right to a village patliway is the 
subject-matter of litigation, even in the absence of special damage. (6) Where a 
party to a suit represents otliers under this rule, the decree is binding on tliose 
he represents ; but when such a party disobeys an injunction (which is personal 
in its nature) and is proceeded against in execution for that disobedience, an 
order in such proceedings will not bo binding on those whom he was allow^ed to 
represent.(7) 

Permission. — The Calcutta High Court has held that the requirement 
as to the permission is imperative, so that where it is not obtained the suit 


(]) in Alniu u. ( 'v v. Balkriishna;, lU R. 
391 (1895); Bliuiuli.i v, Pandal Pos, 12 B. 
221 (1888); Harttdl!(uie Da 458 t\ Ramdoyal 
Rai, 21 C. 181 w. (1890); Kalu Khabir v. 
Jan Mcali, 29 0. 100 (1901). 

(2) In Jawalira v. Akbar Husain, 7 A. 178 
(1884), at p. 183, Mahmood, J., said, that the 
rule only applied whore no individual right 
was interfered with but what was meant 
was neemarily applied. There was in this 
ease a iirivate individual right, and it was 


therefore hold that the jdaiiitiff could sue alone 
and need not have recourse to this rule or 
ss. 92, 93, (ink. 

(3) 6 A. (i02 (1883). 

( 4 ) 21 C. 189 (1894). 

(5) 7 M. L. J. R. 102, cikid in Hukm 
( hand, C. P. C. 43(5. 

((5) Kali Charan v. Ram Kumar, O.W.N, 
73 (1912). 

(7) Srinivasa v. Arayar Srinivasa, 33 M. 
483 (1910). 
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must be (iiBmissed,(l) and that the permission must have been obtained prior 
to the institution of the suit, and cannot be given at the hearing nwwc jm tunc.(i) 
A Full Bencli of the Bombay High Court, however, has held that per- 
jiiission may, as under the old Chancery practice in England, be given at 
any time, as it does not involve a question of jurisdiction, and is analogous to 
that of adding parties, and where a suit is defective as to parties the requisite 
parties e.an be added after the suit is filed. (3) The decision has been followed 
by the Allahabad High Court (4) and the Madras High Coiu*t,(5) the latter 
also holding that where leave had been given after the commencement of the 
suit it was immaterial that an application to sue had been previously refused. 
The permission need not be in express words. (6) In the case cited, 
Betheram, O.J., and Ghose, J observed “ that if permission can be well gathered 
from the proceedings of the Court in which the suit was instituted, the Appellate 
Court ought to hold that such permission was really granted.” The Court 
should exercise a judicial discretion in granting the permission to some definite 
person or persons ; (7) and permission should be given only if tlie number of 
persons suing oi* defending is so large as will fairly and honestly try the legal 
right in disputc,(8) and ev<*,ry right adverse to the opposite party would be 
represented. (9) 

On behalf.” — The first part of the rule implies that the plaintifi therein 
contemplated wishes to sue on behalf of other persons similarly interested 
in suing, they also wishing the samc.(lO) In a recent case th(^ Court referring 
to this observation, thougli not deciding the point, observed that as the plaintili 
sued on behalf of the sect of Digambary Jains, this section facie applied, 
but that there was nothing to indicate that the other members of the sect wished 
to bring the suit.(ll) The present section includes also the words “ or for the 
Ixmefit of.” “ On behalf” will only be so far as the “ same inierest ” is concerned. 
Thus, an order appointing a person to represent a class such as th(‘ next of kin 
does not affectonc of the next of kin who has a distinct and independent right, (12) 
nor will it affect the class except as regards the property which he can legally 


(1) Geerceballtt v. Chundcr Kant, 11 U 
213 (1S85); Nityanaml Ghose v. Mohcn<lro 
Kristo (,'ho8c, 21 G 181 n. (1881)). 

(2) Oriental Bank Corporation v. Gobinil 
ball, 9 C. 004 (1883), ycr Norris, J. 

(3) Fernandez v. Rodrigues, 21 B. 784 
(1897). 

(4) Baldeo Bhartlu v. Bir Gir, 22 A. 2U9 
(1900). 

(5) Chennu Menon v. Krishnan, 26 M. 399 
(1901). In Srinivasa Chariar v. Raghava 
t^hariar, 23 M. 28 (1897), it was also held 
tliat the granting of leave was not a condition 
precedent. 

(0) Dhunput Singh v. l^arcshnath, 21 G. 
180 (1893) [followed in Kalu Khabir i\ Jan 
Mcah, 29 100 (1901)], dissenting from 

dictum of Stuart-, -C.J., in Hira Lai v. 


Bhairon, 5 A. 002, 004 (1883), on which th(‘ 
decision in the case did not turn, and which 
was not approved by the other Judges. 
Ragava Rajaratnam, 14 M. 57 (1891), is 
not against this view, as it was simply held 
that the order in question did not intend to 
give permission ; J^asondhay v. Muhammad, 
33 A. 660 (1911). 

(7) Kali Kanta v. Gouri Prosad, 17 C. 906, 
910 (1890). 

(8) Adair v. New River Go., 11 Ves. 429. 

(9) Cramer r. Bird, L. R. 6 Eq. 143. 

(10) Hira Lai v. Bhairon, 5 A. 602 (1883), 
p&r Straight and Tyrrell, JJ. 

(11) Maharaja Bahadur Smgh v. Paresh 
Nath Singh, 31 C. 839, 845 (1904). 

(12) In rc Last- Wilkinson v. Blades, 2 Ch. 
793 (1896). 
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epresont.(I) It has been lield that persons conducting a suit on behalf of them- 
ielves and others with the leave of the Court under sect. 30 of the last Code 
now represented by this rule) have authority to enter into a compromise, so 
IS to bind those whom they represent. In such a suit all the members of the 
jlass represented are in effect parties ; and any one of them is entitled to bring 
limself on tlui record as an actual party. There is no difference between the 
)owers of tlie representatives in the original litigation and in appeal. (2) 

Notice. — Tlie notice jnust include the names of the persons who have 
)(i(m permitted to icpresent others, so that the persons interested may liave an 
)pportunity of knowing who have been selected to represent thcm.(3) It is the 
luty of tlio Court to cause service of the notices or advertisements to be published 
inder this rule. If a plaintiff omits to move the Court for tliat j)urpose, his 
uit should noi' be dismissed on account of the failure of the Court to perform 
his duty. (4) 


9. No suit hiliall be d(*featecl by reason of tlie misjoinder 
Misjoinder and non- OT non- joinder of parties, and tlu^ Court may 
in every suit deal with the matter in con- 
troversy so far as regards the rights and interests of the parties 
ictually bpfor(^ it, 

• 

English and Indian rules compared. — This rule repr()duc(*H sect. 19 of 
he (bmnion Law Procedure Act, 18fK), and is now substantially tlie same with 
lie first sentence of 0. XVI. r. 11, as it appeared after the revision of llie rules 
n 1883. Following the English rule the rule has now been amended to include 
he eas(‘ of non-joinder also. The rest of Order XVI. r. 11 corresiiouds with 
jortions of the following rule. 

Misjoinder. —Misjoinder is of several kinds : (5) (a) Of plaintiffs. 

LMiis is dealt with by this rule, which deals with misjoinder of jiarties only, 
[here is no inisjoiTider where a plaintiff is entitled to recover all thi^ estate sued 
or, and tlie Uiime of anoiher person is added juerely as a matter of < aulion.(6) 
/>) Of difendants. This is also covered by the present rule, (c) Of causes of 
wtion, or subjects of suit. This class of misjoinder is dealt with by 0. II. ri'. 3-7, 
)ost. (d) Of plaintiffs and causes of action. This was impliedlj" forbidden by 
lie sei'ond paragraph of tliis section in the last Code, read with sect. 2G of that 
lode. (7) lull ' now, post, Distinct causes of action.’^ (e) Of defendants 


(1) Sahib Thambi Mitrakayai* v. Hamid 
Marakayar, 30 M. 4J4 (19JJ). 

(^) Krishnamaohariar r. Cliinnamal, 24 
V[. L. .1. 192 (1913). 

(3) Kali Kania Surma v. Gouri Prosad, 17 
910 (1890). 

(4) MukhUal v. JagdooTowai i, .3.^>0, 1021 
UH)8). 


(r») OTvinealy’s Civ. Pr. Code, s. 31. 

(0) Baclmbai v. Sharaji, 9 B. 530 (1885). 
(7) ScoMohima Chandra At ul Chandra, 
24 C. 540, 643 (1897), in which the frame of 
the suit was held to be bad, there Iwing a 
misjoinder of two plaintiffs with two distinct 
causes of action, and sec post. 
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and causes of action, or multifarioiisncss strictly so called ; lliat is, when one 
of the defendants is not interested in the whole of the relief souglit. See notes 
to 0. II., post. 

Where a plaintiff alleging himself to be entitled on the death of a Hindu 
widow to tlic possession of certain immoveable property, upon the death of 
such widow brought a joint suit against tliree sets of dehmdants, being persons 
to wliom tlie widow in her lifetime liad by separate alienations transferred 
H(‘pai‘ate portions of the property elainied. Held, tliai. sucli suit Avas bad for 
misjoinder of botl) parlies and causes of atdion, and tliat sect. 578 of tlie former 
Ofxle could not be applied to cure the defect : but lJu* plaintiff Avas allowed 
on terms to Avithdraw Ida suit as against two out of lliree sets of defendants 
with liberty to bring a fresh suit on the same cause of action. (1) But see now 
^eet. 99, Avhich is amended to includes misjoinder. 

Nonjoinder. -Even before the revision of the rules in 1885, the Court, 
lot withstanding the absence of these words, ^:reated the Englisli lulc as com- , 
jirehcnding cases of “non-joinder” as well as “ misjoinder.” (2) It Avas 
iaid that it. could not bo legitimately inferred from tlu^ provision as to misjoiinhu 
l.hat the suit “ sluill be defeated by reason of non-joinder of ])lHinliffs who 
ought to sue ; ” (5) and that a similar construction to that put uj)on the English 
ruhs should be follow(‘d luTe, the power given by tlu^ last clause of tlie 
first paragraph of this section in the old Code being held to amount to a 
lirection to the Cour1. not to dismiss a suit on the ground (dther of misjoinder 
:)r of non-joinder. (4) The amendment of the sei-tion now’ makes rfhis point 
dear. Tlui English rule, whhdi corresponds AAuth this and tlui next rule, 
kvas intended to do aAA^ay Avith pleas in abatement and demurrers foi’ Avant of j 

)arties.(5) The prcsi'Ut remedy is to apply for the joinder of the party. The i 

•ule as to parties is for the purposes of justice, and the Court has ample 
lOAvers under rule 10 to add parties AAdiencver they ought to have been joined, 

)! AAdionever witliout them the Court cannot deal with tlie matter in eontro- 
^ersy so far as regards the rights and interests of the parties actually before 
t.(0) So far as the initial stage of the suit isconcemed, theri’, can be no quest ion. 

[f an objection is taken by the defendant to the non-joinder of a necessary j 
larty, the Court will not dismiss the suit if an application be made I 

0 it by the plaintiff to add that party, hut Avill add the party and / 

:)rocced witli the snil.(7) There is, liowevcr, this distinction betAveen tiie 
;avo cases, that misjoinder of plaintiffs can never subsequently be fatal to a 


(1) Ganoslii Lai v. Kliairati Singh, 1(> A. 
178 (1804). 

(2) Wcrclorman v. Soniete Gen6ralo d’Eloc- 
rioite, 10 Ch. ]). 246, 251, cited in Malia- 
)ala r. Kuuhanna, 21 M. 373, at p. 383 (1808). 

(3) Kale Khan v. Sera 11 am, P. R. No. 153 
1880), p. 534, Plowden, J. 

(4) Maliabala r. Knnhanna, 21 M. 373, at 
). 383 (1898). 


(5) Ib. ; Kendall v. Hitinilton, 4 A])p. Gas. 
504, per Cairns, L.C ' Hebiimou v, Geisel, 
2 Q. B. 085 (1894). 

(0) Maliabala v. Kimhanna, supra. 

(7) Ramsobuk v. Ramlall Koondoo, 0 C. 
815 (1881), at }). 823, though a question may 
arise whether the suit is not barred under 
the provisions of s, 22 of the Jamitation 
Act. 



PARTIES TO SUITS. 


543 


aJinoT OOHSD. 

0, I, r. 9. 

suit ; though nou-joindcr of a plainiii! in certain cases may.(l) An objection 
may bo taken to misjoinder and no notice may be taken of it. If there has in 
fact been a misjoinder, tlie suit will be dismissed as regards the party mis- 
joined and the Court will deal with the rights of the other parties. (2) 
Where, however, it is the right of the defendant if he takes the objection in 
proper time to insist upon all of certain persons being joined as plaintifis ; and 
if after tlie objection has been raised the plaintiff proceeds with the suit with- 
out taking steps io add the person or persons whose non-joinder has been 
objected to and the Court finds that the objection is well founded, the suit 
must be dismissed. (3) A suit may be dismissed for non-joinder of persons 
against whom tlie plaintiff is entitled to reli<‘f in respect of the matter involved 
in tlie suit and wlioso presence is necessary in order to enable tlie Court to 
adjudicate upon all the questions involved in the suit.(4) Apart from cases 
wliere joinder of parties is required under the Common Law, the effect of 
non-joinder must also be considered with reference to any special statutory 
requirements which may exist on the subject. Thus, sect. 85 of the Transfer 
of Property Act required that all persons having an interest in the mortgaged 
propi'rly should be joined, provided that the plainliff has notice of sucti 
interest. This section is now incorporated as r. 1 of 0. XXXIV. As to the 
effect of non-joinder of persons interested in morl gaged property, see the 
cas(',s undermentioned .(5) 

Tile principle of this section should be applied, so far as may be, by 
Appellate (V)urts also. (6) In the case cited, the suit was for possession of a 
small cofner of r/om/i hind, which had been awarded to the plaintiff on a 
partition of t/hc whole culturable land of the village. Only eleven of the 
proprietors were made defendants by the plaintiff, but the Original Court 
impleaded the enlirc proprietary body as co-defendants. On appeal, the 


(1) Ramsetmk v. Ramlall Koon loo, G C. 
815 (1881), at p. 825. 

(2) Ik 

(3) lb. at p. 823. Raioneln*natli Dutt v. 
Shaikh Mahomed, 8 C. 42 (1881), where a 
Huit by three out of foui* shobaits wa.s 
dismissed for non-joinder of the fourth. 
In Kamayya a. t^enkataratnam, 17 M. 122 
(1893), the objeetion of non-joi rider was 
hold not to be fatal, there having been 
an applieation to add party whieh was 
rofu.se<l, are’ tlie plaint showing that the 
plaintiff sued a representative capacity. 
In Mahabala i Kunhanna, 21 M. 373 
(1898), it was ln.h[ that there was no non- 
joinder as one tenant in common could sue in 
tort without joining others. In Chief of 
Lundi V. 8ccretary of iStato, 14 B. 299, 
at p. 305 (1889), the Court in remanding the 
case said that the lower Court would consider 
whether certain persons should be joined 
after the fuller statement of the plaintiff’s 


claim. 

(4) Uurga Charan Sarkar v. Jotindra 
Mohan Tagore, 27 C. 493 (1900). 

(5) Jaiiki Prasad Kishen l)at, IG A. 478, 
F. B. (18114) ; Bhawani Prasad v. KaUu, 17 
A. .537, F. B. (1895) ; Ghulam Kadir v. Miis- 
takim, 18 A. 100 (1895) [non-joinder is fatal 
unless cured by action of Court under s. 29 ; 
whore non-joinder Court will dismiss suit]. 
Sri Copal v. Prithi Singh, 20 A. HO (1897) ; 
Melu’bano r. Nader Ali, 22 A. 212 (1900) j 
Baldi ‘0 Singh v. Jaggu Ram, 23 A. 1 (1900) ; 
Kudrat Ullah v. Kubra Regain, 23 A. 26 
(1900); Krishnan v. Chadayan, 17 M. 17 
(1892) ; Ramasamayyan v, Virasami Ayyar, 
21 M. 222 (1898) ; Palani v. Rangayya, 22 M. 
207 (1898) ; Sorabji v. llattonji, 22 B. 701 
(1898) ; Lala Suraj Prosad v. Golab Cliand, 27 
C. 724 (1900); Sidheswari Prosad v. Dha- 
ramjit Narain, 19 C. L. J. 437 (1914). 

(G) Ali Mir v. Gulab Din, 1892, P. R. No. 6, 
cited in Hukm Chand .C. P. C. 442, 
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plaintiff again impleaded only eleven, contending that he could obtain full 
relief from them. The lower Appellate Court dismissed the appeal for the 
non-joindor of the otlicr proprietors. The Chief Court hold the dismissal to be 
wrong, and observed that the lower Appellate Court should either have decided 
“ the app(;al as between the parties before it, leaving with the plaintiff the risk 
of not liaving the other defendants before the Court,” or. under 0. XLI. r. 20 
made the}n respondents. In a recent appeal under sect. 15 of the Letters 
Patent, where, in a suit instituted under the last Code, a. co-sharer had 
omitted to join parties who were apparently his co-sharers, it was held by 
the Calcutta High Court that the suit was bad for misjoinder, since it was 
not under t his rule but under sect. 31 of the last Code, which did not contain 
a saving danse in favour of non-joinder. (1) 

“Defeated.” -If there is such a misjoinder as to cause iTicoiivenieucc 
and expense to tin*. d(fendant, the suit should not be tried, but the proper 
course will not bt‘ to dismiss the suit, but to reject the plaint. (2) Wlnu’e there 
is no misjoinder of parties, but jnisjoinder of causes of action againd 
the. same defendant, the (causes not triable conveniently should be tried 
se])arately (ji* (■x<diKl“d imdor 0. II. r. 0.(3) Ayiiere, however, ther<‘ was 
misjoinder both of parties and causes of action, it was held that the suit 
should be dismissed. (4) 

Distinct causes of action.— Tlie second paragraph of (his section under 
tJu; la.st (lode i‘a.n : “ Nothing in this section shall he decwetl to emihle /plaintiffs 
to join in respect of distinct causers of action.’^ It was not to be read as if it l aii, 
“ Nothing shall be deemed to enable a plaintiff to join distin(;t causes of action.” 
This was clear fjojn the provisions of seed.. 45 of that Code, and 0. 11. r. 3 of 
this, which distinctly enable a plaintiff to join in the same suit several causes 
of action against the same defendant or tlie same set of defendants. (5) In tliis 
case, a plaint iff came into Court claiming a portion of the inheritance of a deceased 
Mahoniedan on the allegation that he had by two separate sale-dexyls of different 
dates purchased the property from two of the heirs of tin; dece.as(*d, jiud that 
t he said property was withheld from him by another of the heirs of tlic d(‘ceased, 
who was in possession of some of it. ; and by certain transferees of otlier portions 
from the said heir. Both tlu' rejnaining heir and tlie transfeu’ees froni him 
were made defendants. Held that there, was no misjoindcT of parties or of 
causes of action in such a suit. (6) 

TJie se(5ond paragraph was held not to apply where, plaintilfs jt)ined in 
respect of the same cause of action, as, for instance, wliorc a widow and tlie son 
adopted by licr to her deceased husband sued to have tlie deceased^s property 
declared theirs, the widow admitting tlic adoption, and tliere being no antagonism 


(1) Sheikh Fazu v. Sheikh Doman, 19 
C:. L. J. 455 (1914). 

(2) S idhc'ndu Mohiin Roy v. Durga Dasi, 
14(5. 436(]S87). 

(H) Jauokiriath r. Ramrunjim, 6 C. 1W9, 
9511, 954 (1879); thir Prosad Singh v. Gur 


Prosad Lai, 19 G. L. J. 316 (1914). 

(4) Ram Narain Dutt v. Annoda Prosad 
.loalii, 14 C. 681 (1887). 

(5) Mazhar Ali Khan r. Sajjad Husain 
Khan, 24 A. 358(1962). 

(6) lb. 
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between tlie claims of the two.(l) A Malioinodan widow and Imr daughter 
instituted a suit against her liusband’s lieirs for their sliar(‘s in the husband’s 
property, the widow alleging that a certain conveyance and a release which 
siie was induced to execute under a false representation were invalid ; and the 
daughter relying on this and on the further allegation that the widow had no 
power in any case to execute the release so far as the daughter’s share was 
concerned. For defcuidants it was contended that the suit was bad for mis- 
joinder and multifariousness, but it was held that neitluu- of these contentions 
was good. The plaintiffs sought their share of the family property and claimed 
that their shares liad been improperly dealt with . It was true i luit the. defendants 
S(^t up different claims to the property, but they were all bascnl on the validity 
or otherwise of the release. (2) 

This paragraph no longer appears in the presemt rule, doubtless because of 
the amendments made in 0. L r. 1. Probably the position now is lliat wliere 
two or more plaintiffs base their claims to relief on a common ground within the 
meaning of that rule, claims may be united in the same suit. 

10. (/) AVhere a suit lias been instituted in tlu‘ name of the 

Suit in name of wroiig person as plaintiff or where it is doubtful 
wrong litaintiff. whether it has been instituted in the iianu^ 

of the right plaintiff, the (hurt may at any stage of the suit, 
if saiisfic'd that the suit has l)een instituted through a bona fide 
misiahe, and that it is mu'essa-ry for the determination of the 
real iTiattiu* in dispute so to do, order any otlier person 
to b(‘. sul)stitnt(Ml or added as plaintiff upon siudi terms as th(‘ (.Wirt 
thinlvs just. 

(,-■') Till' (^ourt may at any stage of the jmeeedmgs cither 
Court may strike out upon or without the application of eithei* 
or add parties. party, and on such terms as trmy appear to 

the Court to he just, order that the name of any party improperly 
joined, whetluu* as plaintiff or defendant, be struck out, and that 
the name of any person who ought to have been joiniHl, whether 
a.s plaintiff or defimdant, or whose presence before the Court may 
he necessary in order to enable the Court effeetually and (‘om- 
])letely to adjudicate upon and settle all the (jiiestions involved 
in the suit, be added. 

(-/) No person shall be added as a jilaintiff sulmj without a 
7ie/xt frit'od or as the next friend of a plaintiff umler any disahllity 
without nis consent. 

(7/) Wh ne a defendant is added, the plaint shall, unless 
Where defendant Court otherwise direet.s*, be amended in 
added, plaint to be such manner as may be necessary, and amend ed 
amended. copie.9 of the summons and of the plaint shall 

(1) Fakirapa v. Rudrapa, 10 R. 119 (2) Arnirlahi r. Abdul Tjatif, Bom. L. R. 

(1891 ) ; foil, in Ningawa Kamappa, 5 Bom. 058 (1901 ). 

L. R. 708, 710 (1903). 

2n 
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1)0 served on tlio now defendant and, if the Court tJiinh Jit, on 
tlie original defendants. 

(;7) Subject to the pro\dsions of the Indian Limitation Act, 
1877, secd^ion 22, the proceedings as against any ferson added as 
defendant shall be deemed to have ])egim only on the service of 
/Ac summons. 


Sub-Rule (1). English rule and Indian rule compared. This rule 
is ail {iinal^aniation of seels. 27, *‘12 and C>S of tlio last Oodo, and llio first siili- 
rule eorrosponds witii sect. 27 of the old (\)de.(l) The latter, as originally 
enaet(‘d, was Ihe same as ]■. 2 of 0. XVI. of the 8iiprem(‘, Court of Judicature 
Aft, witli Ihe exception that the terms in which the substitution or the addition 
of the plaintiff could be ordered were not required to be “just,” but sucli ns 
“the (Wrt- might think just.” Act XTI. of 1888 inserted further in 
this section the words “at any stage of the suit,” and “with his or Iheir 
consent;" the former evidently to avoid the construction jilaced on the 
section liy 1‘ontifex, .l.,(2) and the hitter with reference to the construction 
])laced on tlu' English r, 2, in which a person was not allowed to be joined as 
a jilaintitT without his cons(‘nt.(3) This is now provided for liy the third 
snb-rule. Sir Arthur Wilson, in explaining the effect of tlie first sub-rule, 
says: (4) “It has often happened that actions have been inadvertently 
lirought by th(‘ wrong person — as liy cesHii r/uc trust, instead of trustee; by 
mortgagor, instead of mortgagee. Often the same mistaki* has been made 
where it was a matter of real difficidty to say wtiich of two jiersons ought to 
sue--as in the case of contracts made by ag<mts, as to which it is oftiui a question 
of much nicety to determine who ought to su<‘. Though tlu' Common Law’ 
(burts had th(‘. largest, powers of adding parties, or amending misdescrqtions 
of parties, they had no powTr to substitute one ])laintifF for another, such as 
this rule confers." (5) The same diflicnlty "was experiene(‘d in Uritish India, 
a,s the Courts had no power here also to substitute any person's name for the 
])hiintih‘'s.(b) The rule, however, does not give a Courti unlimited power to 
riMiiodel the proceedings. (7) It has lieen held that the powau’ given under this 
rule is not excluded in cases where the person originally suing has no right to 
institute the suit .(8) 

“ Suit.” — In the undermentioned cas(‘,(b) Banerjei*, L, hold that this waml 
did not include an appeal, s(*ct. 582 of the former Code (corresponding with 
sect. 107 of this) not. making all the provisions applicable to suits applicable 
also to appe.als. Maclean, C.*!., expressed a grave doubt whether this word 


(1) See Hukin (1iand, C. P. C. 38]. 

(2) (Jhunder (joomar Roy (Jocool Chun* 
der, (i (\ 370 (1879). 

(:]) Tryon v. National Provident Institu- 
tion, 10 Q. R. D. 678. 

(4) Wils. Prae. 173. See Copal Dass 
Agrawalla’i v. Budroo Das 8ureka, 33 C. O.*)? 
(1900) ; K. e., 10 C. W. N. 002. 

(5) Do Cendre v. Bogardus, L. R. 7 C. P. 


409. 

(0) Judooputtee v. Gliuudor Kant, 9 W. R. 
:M)9 (1808). 

(7) Turquand Fearon, 4 Q. B. D. 280. 

(8) Krishna Boi r. Collector Tanjore, 30 
M. 419 (1907). 

(9) Dwarka Nath Biswas v. J)ol)endro 
Natii Tagore, 4 C. W. N. 58 (1899). 
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ijid “ pla.iiitifE ” could bo read as including an “ appeal "and “ a])pellant Those 
ioubls w(‘ro, liovvever, based on the wording of sect. 582. The drafting lias 
low been altered, the first portion of sect. 582 standing by itself as sect. 107, 
uid the latter portion being represented by 0. XXIl. r. 15. In an early 
'ase,(l) the High Court, in a specual appeal, allowed the name of the real persons 
o be substituted for that of the receiver, who had by mistake brought, the 
iuit. on their behalf in his najue. And in Seshamma v. Chennappa,(2) the original 
Vuirt dismissed the suit on the ground that the will relied upon was not genuine, 
ind the lower Appellate (Vmrt on the ground that the suit was wrongly 
irought in th(‘ name of the plaintilTs as executors. The High (Vmrt, on second 
ippeal, allowed an amendment by substituting the minor son as plaintiff with 
me of the original plaintiffs as next friend. In the converse case where a. plaintiff 
oi(*d in his personal, instead of his represent at Iav, capacily an order under this 
•ul{‘ wiis marie. (3) 

TJie principle of th(‘ section has been, moreover, ludd to b(‘ of general ap})li(‘a- 
ion, and to apply analogically to a miscellaneous application also. (I) in the 
'ase cit(*d, an application to raise the attachment of a property w^as made b}^ 
lie Oilicial Assignee of Bombay as an attorney (d the Oflicial Assignee of Madras, 
uid he was, ins((‘ad of the latter, wrongly described as tlu' applicant; and 
Strachey, J., held that as the affidavit annexed to the application showed the 
•t‘al fact , ilui^application w^as not to be disniissed, but amended by the substitution 
)f the eorrecd name, and that the analogy of a plaint w'ould, under this rule, 
uipport the amendment. 

iToubtful.” — So whtu’e it w'as doubtfnl wdiether a load eon tractor or the 
/estry ought to sue a tramw'ay company wdiich liad injured the road, the vestry 
A’as therefore added as a co-])laintifT in a suit by the road contractor. (5) In 
he under-mentioned case the suit was filed by a beuamidar. l^arsous, .1., said 
bat. he would hesitate before deciding that the suit w^as wrongly filed, but 
my defect tliere may liave been was cunnl by the Iowm'V Court aeliug under 
his s(‘cti()n.(0) 

“The right plaintiff.” The ((uestion as to who is the right jilaiutiff 
kvill d(*p(‘nd on t he eirmmistances of the case in wffiich the rpiestion should arise, 
md on the substantive law applicalile. From a, general point of view, it has 
been explained already who may be a plaintiff. Every person wdll be a right 
plaimiff in a suit if he could join as a plaintiff in that suit. (7) If, howT.ver, 
there lias been a bond fide mistake the Court will rectify it. So where a suit 
w^as brought by one, X, as the authorized manager of Y, an amendment was 
made by striking out X and instituting Y, liis employers, as plaintiffs in 
die case. (8; A case of misdescription must be distinguished from that of 


(1) Jiiggornauth IVrHhad v. Tfogg, 12 W. 
R. 117 (18G0). 

(2) 20 M. 467 (1897). 

(3) Gopal Dass Agrawallah v. Budrec 
Das Sureka, 33 C. 657 (1906). 

(4) Sardai inal v. Aranrayal, 21 B. 205 
:i896). 


(5) Val do Travers Asphaltc Co. v. London 
Tramways Co., 48 L. J. C. P. 312. 

(6) Ravji V. Mahadov, 22 B. 672 (1897). 

(7) Hukm Chand, C P. C. 382 ; vide ank, 
p, 514. 

(8) Subodiui Lebi v. Ganoda Kant Roy, 
14 C. 400 (1887). 
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non-joinder. ( 1 ) Tiio rule has been said to be applicable where it is found that a 
j)laintiff cannot get the full relief which he seeks without joining sojne other 
persons as co-plaintiff. (2) Tt may, however, be a question whether in some 
cases, at any rate, such a joinder should not be made under sub-clause (2). 
Under this sub-rule there may be substitution, with wliich the second sub-rule does 
not deal, (3) or addition. In the case of the first sub-rule, the original plaintiff 
may be either a wrong plaintiff or a doubtful plaintiff. The second sub-ruhi 
deals with tlie case of a person who is a right plaintiff in the sense that he is 
a person who should sue though he may be a person who is unable to obtain 
relief unless otliers are joiiKHi as co-plaintiffs with him. The matter, however, 
is not on(‘ of practical importance; unless it be (^orrecl, as has bei'U held, (4) that 
a chang(‘ of parties as plaintiffs under this sub-rule does not give lise to such a 
(|uestion of limitatioji as arises under the second sub-rule. 

“ May.”— Tiie Court is not bound to add any person. In a case (5) 
apparently under the section corresponding to the second sub-rule, the Court 
over-ruled the defendant’s obj(‘ction as to the non-joinder of certain co-sharers of 
the plaintiff, but the lower Appellate Court decided it against the plaintiff. 
It was contended, on S(‘cond appeal before th(‘ High (Joiirt, tliat- that (!ourt 
was bound to do justice by adding them as ])arties. Tin* High Court observed, 
however, that ”il the jdaintiff has insisted upon his riglit lo bring an action 
in tlie absence of iiis co-sharers, he must abi(l(‘ by the 1 ‘esiill ; and that, it is 
too late, at tliis stage of the case, for him to ask to be allowed an indulgence 
of which he did not avail himself wluui it was availal>le.” 

^‘Mistake.” -The mistake jnay be eitlnu- of law or fact.(()) Fry, J.,(7) 
■onsidered that th(' corres])onding rule of tlie Knglish law did not apply wher(> 
i he plaintiff did not adiuit his niistake and insisted on his rights, but tliai, w]iil(‘ 
the Court, could not. substitut.(* one plaintiff for another, except by the first 
plaintiff’s (-onsent, and where he admits that, ho has cojiimenced his action 
jiiproperly, yet in a proper case the Court will add a plaintiff uiubu* tlie 
iecond sub-rule. Where a son sued for his .share in the fajnily inheri- 
anee to which his father, then alive, was entitled, alleging tliat tlie father 
was insane, it. was held that in the ahsence of anything to show t liat the father 
lutliorized the suit, the Court could not regard its Ixdng brought, in his son's 
name and not in his own as a honajkir mistake, such as could be corrected under 


(1) Kasturcliand r. Sagarraal, 17 H. 
[18U2). In Mandardhar Aitch r. Secretary 
)f State, n ('. W. N. 218 (JDOl), it. was held 
.hat tlicn' wa.s no ini,sdesc;ri])tion. 

(2) Ayscough r. Bullar, 41 Ch. D. ,‘141 ; and 
leo Vadilal e. Shall Khushal, 27 Ih ir>7 
1902). 

(3) Heiniger v. Droz, 2.5 H. at p. 403 

\m)). 

(4) Subodini Debi e. Ctanoda Kant Roy, 14 
400 (1887). See, however, s. 22 of the 

Limitation Act, whieh i.s not repealed by ss. 
20-32 of tiie Code, and jip. 754, 750, 757, 
Mitra’s Limitation Act, 4th ed. The dictum 


in this ease doe.s not ap|x*ar to Iw eorri'et, fur 
if the Hubstitnied or added plaintill is a new 
])Iaintifl', then s. 22 of ihe Limitation Act will 
equally ajiply in thi’i ease of the tirst as of 
th(* second sub-rule. This dictum has been 
recently douhtcxl in Rhola Roy e. dung 
Bahadur, 19 C. L. d. 5 (1913). 

(5) Obhoy Cohind ?>. Hffl'ychurn, 8 C. 277 
(1882). 

(0) Copal Dass Agrawallah ??. Budree Das 
Sureka, 33 C. 057 (1900) ; Duekott v. Cover, 
0 (3i. O. 82. 

(7) Emden e. CarR;, 17 (di. 1). 109, 173. 
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tills riile.(l) An action, through a bond Jid^i mistake, was commenced in th 
^ name of the wrong person as plaintiff, and the case on a point of law was decidci 
against liim. The original plaintiff then moved to substitute another as plaintif 
which was done. (2) There can be no bond fide mistake when the person askinj 
to be substituted or added acquired his right to be a plaintiff since tlui institutioj 
of the suit, and had no locus stardi at the time of the institution. (e‘l) Th 
mistake must be as to the plaintiff, because a mistake as to the defendant can h 
rectified only under tlie second sub-rule. (4) 

'^Necessary for the determination.”-- -Under this rule it is essentia 
that the order for substitution or addition should be neci^ssary for tlie deter 
mination of the real matter in dispute.(5) It contemplates, it has been said 
only cases in which the necessity is of the joinder of a person as a plaintiff, anc 
there can be no determination of the matter in dispute until siuih joinder — c 
case whicli chiefly arises in suits for the enforcement of or relating to joini 
rights by p(M’sons jointly entrusted as c.o-contraidors, joint-owners and co-sharcri 
-of property, or as members of joint families, or partners in business. ((>) Th( 
question wlio should be joined is part of the substantive law applicable to th( 
ca . 0 , and is not tlierefore here (!onsidered.(7) 


“ Substituted or added.” — There is no difference in principh'. whethej 
a plaintiff is added or substituted.(8) In the following cases, plaintiffs liav( 
been substituted, (9) or added, (10) under this rule or the section corrcjsponding t( 


(J) Muhammad Kalu Khan e. SaifuUa 
Khan (1887), P. U, No. 91. 

(2) Hughes r. Pum|i House, etc., Co., 2 
K. R. 485, (\ A. {11H)2}. 

(3) House ProjK'i’ty Co. v. Horse Nail Co., 
29 Ch. 1). HM). 

(4) See Challinor'r. Rod(*r, 1 Times Rep. 
527 ; see Ganondra r. Surya Kant, 17 C. W. 
N. 402 (1912) [alleged mistake as to de- 
fendants]. 

(5) Sec Heiniger v. Droz, 25 B. 433, 404 
(1900), ni which the section was lield to be 
inapplicable, 

(6) Hukm Chand, C. P. C. 383. 

(7) Sec ib. p}), 383-402, where the question 
is considered under the following headings : — 
p. 384 : “ of [ijint lessors cannot sue for 
his share of rei.l ’ ]>. 385 : “ Separate rent 
may be claimed under special arrangement 
among co-sharers ; ' i., 386 ; “ All co-sharers 
tire necessary ]>aitics in a suit for relief by 
any co-sharor in respect of his own share ; 
p. 387 : “ Suit by one of several persons en- 
titled to equity of i odeniption for redemption 
of his own share ; ” }>. 388 : “ Suits by one of 
several mortgagees fur sale or fon^closiire ; ” 
)». 389 ; “ Guo of the lieirs of a creditor cannot 
sue for his share of the debt : ” n. 390 : “ Omi 


of the heirs of a promisee cannot sue fer hii: 
righto ; ” p. 392 : “in Ktigland eo-contraoteen 
must h(! joined in a suit to enforce joint 
rights;” p. 393 : “ Non- joinder of co-eon- 
troetccs not necessarily fattil in India ; ” p. 
395 : “ Case of jK^rsons jointly intt'msted 
different from that of joint eontraetces ; ” 
p. 305 : “ All joint lessors must be jyarties in 
a suit for rent by one t»f them ; ” p. 390 : “ All 
eo-sharers must bo parties in a suit relating 
to joint proj:)crt.y ; ” p. 396 : “ Even in a suit 
by managing co-sharer ; ” p. 397 : “ Suit by a 
member of a joint Hindu family ; ” p. 398 : 
“ Manager of same cannot sue ; ” p. 399 : 
“ All partners must bo parties in a suit by 
one ; ” p. 400 ; “ Suit by surviving j)artners ; 
representative of deceased partner not neces- 
sary party ; ” p. 401 : “ Persons jointly 

injured need not all be parties in a suit on 
tort.” 

(8) Hughes V. Pump House, etc., Co. 
(1902), K. B. 485, C. A. 

(9) lb. ; The Duke of Buccleugh, P. 
201, C. A. (1892). 

(10) Caldwell V. Pagham Harbour etc., Co., 
2 G. I). 221 ; and sec Long v. Crossley, 13 C. 
D. 388 ; Bourko v. Davis, 44 C. J). 112. As 

to nt>tu!C. see Tildiislv u. lTiiri>r*r I Ih 1) 977 
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iho socumd iiiib iul*'. It ia no ubiecUou to tke Bubiit'it utitni or aiioilicv 

person tluU the tjiut will lull ovi'n il he is aubstitalfd or added as tke objet 1 <'f 
tlio provUiouB of the Bi*etiou is uot that a party's ease Hhould b 80 fraioed a > lu 
but that it should be so framed that it eau bo ad)\i<l\cated upon ky 
tlie Court, whether in his favoiu' or against him.(l) The instuutiou of a suit 
by a wrong party cannot operate to keep alive the rights of i»ne who by his 
diaiay haa brought himaelf within the provisions of the Liniitation Act.(2) 
It has therefore often been iield that if the period of limitation has lapsed as 
fegards the person added, the suit must be dismis8ed.(3) Although this 
rale only applies where the action has been commenced through a bond fide 
mistake as to the plaintiff, yet as the former section and sect. 32 of the former 
Oodp were Iwtli used together, the Court had full power under tlic combined 
rules to deal mth all questions relating to the adding, striking out, or substitution 


of parties.{4) 

Consent — Refeieucc to this has been struck out as it has been 

s. r»» - 

plaintiff in a amt without hia or her consen ^ if a party weic made. 

ISIS 



latter may make what order it considers just as to eosl8.(o) 

o Upon such terms.”-Amend.uent is an indulgence, and tlie appln ant 

ii the action had eonuneneed at the tune, of los joinder as plaint 11.(0) 


(!) Long c. (Inissloy, C. 1). 3HS, UUl. 

(2) Kislu-n Loll iMxwU'r (-‘Hnim Hoy, 
W. IL 152 (ISOl). 

(3) Soo ca»e8 cited in Mitm'b Limitation 
Act, notes to 8. 22 ; HuUm (%and, C. P. 

403. Ab to whether b. 22 is apiihcablo to 
change of plaititifTs under this section, vide 
ante. The (iuestion chiefly arises in suits 
on joint contracts hy one or more of the 
nromi.sceB, or for joint rights by one or more 
of the co-owners where the remaining pro- 
uiisf'cs or co-owners do not join until after 
the expiry of the limitation period. 

(4) Annual l*ractiee, 1900. See notes to 

O. XVI. r. 2. _ ^ 

(5) Uma Sundari Dasi i\ Ramji, / t . aii- 
(18S1) • and sec generally as to impleading 
defendants who refuse to concur in a suit, 
Kustum Ally r. Ameer Ally, 10 W. R. dS? 
(1808) ; Jagadamba Dasi i\ Haran Chandra, 


L II 520 w. (ISOH) ; Kanna Pesharody 
.rayanaii, 3 M. 230 (1881); Kandhiya 
.. Chandar, 7 A. 320 (1884); Ividi 
idra r. Kaj Kishore, 11 C- 018 (1885) ; 
iiU'Hwaran t’. Sliangaran, 14 M. 48.) 
1); Uwarka Nath T. Tara Ihoauuna 
, 17 0. 160 (l889) ; Unni Nambiar 
kandau Bhattatbiripad, 4 M. 141 
1) • Shosbeo Sbekbareswar Boy ft Giris 
mlia, 1 a w. N. 659 (1895); Dwarka 
h ft Tara Prosunna, 17 C. 160 (1889) ; 
mti Natb K.ban ft' Oocool Chuudor 
700 (1981) ; 'farini Kant ft Num 
1.01V, 12 C. L. K. 588 (1882) ; BisscBswa: 
f r. llroja Kant Boy. 1 G. W. N. 22 
111 ). 

5) Avacounh ft Bullar, 41 Ch. Jb 341 
LI Kong ft Croaaby, 13 Cb. B. 388 
rtjnand ft Fcaron, 4 Q. B* B. 28... 
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Origin and scope of sub-rule 2. — This clause, which as well as clauses 
3 and 5 l orresponds with sect. 32 of the last Code, is taken from r. 11, 0. 10, 
of the P'iiiglish rules. The distinction between this clause and 0, 1. r. 1, is that 
the latter refers to the action of the plaintiff at the time of the presentation 
of the plaint in joining defendants, whilst this rule refers to the action of the 
Court at a stage subsequent to the presentation of the plaint in adding a party 
either as plaintiff or defendant.(l) It deals with joinder and not with sub- 
stitution.(2) It docs not apparently apply to divorce proceedings ; (3) but 
the provisions of sect. 53 of Act I. of 1894 (Land Acquisition) are sufficiently 
large to allow the adaptation of this section to matters before the Judge referred 
to him by the Collector. (4) As to Kevenue Courts, (6) see note. It was held 
unfler the Code of 1859 that the section should receive a very liberal construc- 
tion ; (6) and under the Code of 1882 that the section was wide ciioiigh to meet 
every case of defect of parties.(7) The section is not exhaustive, and it was 
held in the case cited below, (8) that even if it did not apply, the Court had, in 
the circumstances of that case, which dealt with a public trust, an inherent 
power to add new parties. The effect of the amendment of the section is to 
bring it into greater conformity with the English rule (vide pout). The last 
clause but two of sect. 32 of the last Code is now' incorporaied in 0. 1, r. 8. Where 
in a suit for the recovery of possession of property, the plaintiff falsely denied 
the title of prisons whom ho had joined as defendants and asserted that an 
exchange by which he had trai sferied this property to the defendants had never 
been acted upon, but it was found that the exchange Jiad in fact terminated 
his tithtand had been acted upon, and he. could not sue the princij)al deiendant, 
it was held tliat he had not made a bond fide mistake within the meaning of this 
rule. (9) 

Court. — Upon the qu(;stioii wliether the powers given by this rule arc 
exercisable only by the Court of fiist instaiKJC, or both by it and a Court of 
A])pcal, a distinction must be drawn between the case (A) where a ])orBon has 
been a party to the original suit, but is not a party to the appeal, and this may 
be (a) where tiie party to the original suit has died, or (h) has not been added 
a party to the ajipeal ; and (B) where the person sought to be added lias not been 
a party to the original suit. 

(‘use (A) (a) is provided for by sect. 107. When the ])crson alleged by tlie 
appellant to be the legal representative of a deceased respondent had been put 
on the record under these provisions, the Madras High Court held that the Comt 
might add under this section another person who claims on good pimd facie 
gi’ounds to be tlie representative of the deceased.(lO) 

(1) Sailajaiuiiri.'i v. Umcshaimiida, 4 C. W. catc-Gcncral, S B. H. 0. 11. at ]>. 100 (J87J), 

N. 462, 464 (1890) (7) Bhola Pwshad v. Ram ball, 24 C. 34 

(2) Heitiiger lJv()z,26B. 433, 463(1900); (1896). 

but see Annual IVactico, 1905, p. 171. (8) Gyanananda Asrarn v Kiisto Chandra, 

(3) Ramsay y. Boylo, 30 C. 489 (1903). 8 C. W. N. 404 (1901). 

(4) Kisban Chand r. Jagannath Ih’osad, 25 (9) Ganendra i\ Surya Kant, 17 C, W. N. 

A. 133 (1902). 462 (1912). 

(6) 81iib Gopal r. Baldoo, 2 A, 264 (1879). (10) Atlmappa v. Ayaima, 8 M. 300 (1884), 

(6) Kga Tba Ya v. Mi Kban Mbaw, 5 B. and under similar ciruumstances ibc Bombay 
L. 11. 371, 379 (1870) ; Vakatchand v. Advo- Hich Court, following tliis decision, added a 
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Cafio (A) (b) is provided fur by 0. XLl. r. 20, so far as tbe addition of a 
person as r(!S])()ndcnt is concerned. The Court may in second appeal act under 
this rid(*, although the person added was not a party to the first appeal. (1) 
Under tlie Code of 1859 the Court exercised this jurisdiction under the section 
correspojiding to the present onc.(2) The Bombay High Coui't has held that 
I lie Court cannot make any person a co-appellant who was a party to the original 
suit but who did not appeal.(fi) 

As regards case (B), it is sufficiently established that the powers conferred 
by this section may be exercised under sect. 107 by a Coui t of Aiipeal, and 
that by the operation of that section the present rule is applicable to tiic 
Appellat(‘ Court. 8o an Aj)pellate Court may strike out the name of any 
jiai'ty itnprojierly joined. (4) It may also add a party and remand the suit for 
trial, (5) oj' without remand proceed with the appeal if the party added so 
desires. (()) 

it is true that the Couj’t in Mihin Jjal r. Imtiaz Ali,(7) observed that “ a 
person who has been a stranger to the suit in the Com-t of first instance ought 
not to be brouglit in to the record of an appeal, unless he is brought in as a 
representative under the sections applying to the bringing in to the record of 
a representative in case of the death of a party to the suit, or the devolution 
of title. When an Apjiellate Court thinks it is necessary to have as a party 
befoie it in aj^peal a person not appearing in a representative capacity and 
who is not a party to the suit in the Court of first instance, the Appellate Couid- 
should, in our opinion, remand the case to the* Court of first instance, 
[lin‘ct that Court to bring in the partic.ular person as a defendant, or as a plaintiff 
d he consented, give him time to file his statement and opportunity to 
[)roduce his evidence, and try the issues raised between him and the 
ipposite side. ’ Idiesc observations, however, which were obiter dkia, must, 


IMTsuii clainimg to Ik' an a(lo)>t<‘<l son : Lak- 
shniihai /*. Sanlapa, 18 U. 22. The lirst case 
was T(*fci'tcil to in Kadu’ v. Mutliii Ivri.shna, 
21) M. 280, 284 (1902), and dissented from in 
Muhaiutnad Iiu.sam t\ Kliuahalo, 10 A. 228, 
287 (188H), rcf(Trmg to Harnarain Hmgh v. 
Kharag Singh, 9 A. 447 (18S7). Since these 
two last deei.sions, the last paragrapli was 
added to s. 808 of the. former Code, cnabhng 
the Court under that section to join a j)orsoi) 
claiming to 1^ the legal re])ro8cntativc. 

(1) Paya v. Kovaincl, 19 M. 151 (1895) ; 
dissented from C’hunni v. Lala Ram, 10 A. 
5 (1893), contra. 

(2) Aehambah Paurey v. Ram8.dioy Pan- 
rey, W. R. 180 (1804). 

(3) Vasudev c. Sabuthai, 10 B. 227 (1885). 

(4) \aHudev r. Sabuthai, 10 B. 227 (1885). 
Ln Krishnabai r. Sonabai, 2 B. H. C. R. 
BO (1805), the Court struck out, on ap^Kjal, 
iiJi infant pai'ty as ])laintilT and made her 
Llefendant. Sec Annuul Practice, 1905, 
X 167 j Setou, 974 ; Buehu Singh v. Mirza 


Mashook, 15 W. B. 572 (1871) ; ^sagm* Chand 
V. Doorga Das Chowdhury, J1 W. K. 187 
(1869). In Kcwul Sahao r. Issur Dyal, 
12 W. R. 834, 330 ( 1 809), the Court, on the 
facts, refused to strike out parties. In Kristo 
Sunkur Dutt v, Koylashnath Dutt, 15 W. R. 
0 (1871), tlio low^er Court was directed to 
strike a jierson’s name out of the list of 
defendants in the deeree. 

(5) Thirthasami v. Gopala, 13 M. 32 
(1889) ; Krishnabai v. Jonubai, 2 B. H. C. 
R. 310 (1865). 

(6) (Jyaiiananda Asram v. Kristo Chandra, 
8 C. W. K. 404 (1901 ). In Pateshri Partap v. 
Rudra Narain, 26 A. 528 (1904), the Court, 
on its own motion, added,^ party in appeal, 
even though the suit, so far as he was con- 
cerned, would have been by that time barred 
by limitation. 

(7) 18 A. 332 ( 1 896). In Chinnan i’. Ram- 
eliandra, 15 M. 54, 56 (1891), the High Court 
directed the Subordinate Judge to add a 
party. 
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is submitted, be reud in connection with the circumstan(;es of that case 
ader which a remand might have been necessary. In a subsequent 
3cision,(l) the same High Court assumed that the Appellate Court might 
self add a new party, though upon such addition it would ordinarily 
ad in the absence of consent of the party so added be necessary to 
miand the case so that it might be re-tried in his presence. In Madhub 
bunder Buktesuree,(2) the lower Appellate Court had dismissed a 
lit brought by a person on behalf of a minor without obtaining a certificate 
[ guardianship, and tlic High Court on special appeal allow^ed the minor who 
ad just come of age to be made a plaintiff. In this case the party 
as already on the record, and the suit which was originally instituted on his 
ehalf was allowed to proceed directly at his instance. Where the receiver 
f an estate, under the permission of the Court and on behalf of the parties 
iterested in the estate, brought a suit by mistake in his own name, it was 
eld on apjieal that the receiver having full power to institut(‘ the suit, and no 
bjection having been taken in the first Court, the error could be rectified without 
10 consent of the persons interested or fm*ther notice of aj)]jeal.(3) A lower 
ourt cannot add parties after Cic suit has been carried out of it into the Court 
f Appeal. (4) 

“ May.” — The section is thus permissive and not im])erativc,(5) the mattei' 
jsting in the Court’s discretion. As to the meaning of this word, sec notes to 
'reamble, ante. But notwithstanding that the Court has a discretion to act, 

: the case is one in which it should act, it ought to act. 

Spcalfing of the expression in the corresponding rule of the English law, 
esscl, M.R., in Wilson v. Church, (6) said : “ It is absm’d to say that the Court 
may ’ do so, if it did not mean that it was the duty of the Judge to add the 
arty if the proceedings were in such a state that the party could properly be 
dded. The Legislature were obliged to say ‘ may,' be(^ause it- might be at 
ny stage of the proceedings.” And it is held there, as a general rule, that 
i the Court thinks that the effect of non-joinder in a suit can be removed by 
laking a person a defendant, the Court should order him to be so made, and 
ot allow tlie suit to be defeated on account of non- joinder. (7) And the same 
ule applies in this country.(8) And in Jonah Ali r, Golam Assad, (9) Jackson, J ., 
bserved : “ As to the defect of parties, it seems almost incredible that the 
udge should, when a suit is ready for hearing, and when he himself has failed 
0 take action under that section (corresponding to sect. 32 of the Code of 1882), 
lismiss a suit upon the technical ground that some persons having interest 
ti the subject-matter of the suit have not been made parties. If it were at all 
lecessary, it the duty of the Court to take action under that section, and 
iring the propcj parties on the record.” 

(1) Habib Baksh r. Baldoo Prasad, 23 A 1 W. R. 228 (18(i4). 

67, 172, 173 (iDOl). (6) 9 Ch. D. 552, at p. 558. 

(2) 12 W. R. 102 (1869). (7) Van Gelder r, Soworby, 44 Cli. U. 374, 

(3) Juggunnath Porshad Uutt v. Hogg, 12 394. 

V. R. 117 (1869). (8) Jonab Ali v. Golam Assad, 21 W. R. 

(4) Ram Nidheo Koondoo i\ Ajoodhya 187 (1874), and sec post. 

lam Khan, 20 W. R. 123 (1873). (9) 21 W. R. 187 (1874; 

(5) Poran Muudul i\ 8bam Chand Gbosu, 
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The power conferred by this rule, which should be liberally construed, 
is necessarily very wide. It should, however, be exercised in a reasonable 
manner, (1) and the Courts ought to take care in its exercise. Thus, Markby, 
J., in the case cited, (2) said: “To bring persons on to the record, whose 
interests are not identical with either plaiiitilf or defendant, lU'cessarily 
c.oiupli(;at('s the proceedings, and gre.atly inipedcis the progi’css of the suit. 
This disadavantage very frequently outweighs the advantages arising from 
linality of litigation, which is, upon the whole, the best justific.atioii for bring- 
ing in fresh parties. This alone ought to make the Courts of first instancii 
V(U‘y (iar(‘fnl in the exercise of the power granted by sect. 73 (now the present 
rule).” If ciiibarrassmont or inconvenience will be caused, tlu*. ordiT will 
])i obal)ly not be made. (3) 

It is not profitabh‘, however, in a matter of discretion to attempt to 
formulate particular rules for its exercise. Addition has been refused, where 
it would have led to a great variation in tlie plaint.(4) Generally, but not 
always, the Court will in the exercise of its discretion refuse to give leave to 
add a })laintiff when the result would be to introduce a new cause of action, 
and sid>j(ud. to the rule enac-tiul by clause 1, where the original plaintiff 
has no right of action, he cannot by amendiiTcnt under this rule introduce 
a plaintiff in whom tluuci is a right of action and so make an (mtircly ncAv 
case. (5) And geiuirally, care should be taken that the nature of the suit 
is not changt 5 d.{()) But it was held in the under-mentioned case that at an 
early stage a person may be added as a party, even thougli tlie addition may 
lead to an alteration in tlui nature of the proceedings. Idius in art action w 
yersonam against the owners of a vessel for damages (caused by its collision, 
the ship has been added as a defendant. The vessel had not been impleaded 
originally, as at the time of the institution of tln^ suit it was submerged in 
the harbour. It was contended that it was not com])etent to engraft pro- 
ceedings in personam upon proceedings in tern ; but Farran, J., said : “ The later 
decisions afford no ground for the contention that at an early stage and in 
a proper case the initial proceedings cannot be amended so as to bring them 
into the form whi(di they would have assumed in the first instance, but for 
the ship not being, or not being su])])osed to be, amenable to the process of 
the Court.” (7) 

(1) Googlco kShIiou r. Prcmlull, 7 C. 148, 52,54(1881). 

149 (1881); Thakur Das v. President Muni- (4) Biddia Soondureu v. Doorgaiiund, 22 
eipal Co., 1890, P. R. No. 30, cited in Hukm W. R. 97 (1874). 

Chaiid, C. P. C. 445. (5) Annual Praotictj, 1905, p. 108, ct ibi 

(2) Kalec Pershad Singh v. Joy Narain cams. So uIho as to introducing a now cause 

Roy, 11 W. R. 301, 305 (1809) ; and .see ob- of action whore this would bo tho effect of 

sorvations of Phear, J., in Kartick Natli adding defendant and would bo inconvenient, 

('hummun Roy, 21 W. R. 50, 51 (1874). the Court will refuse 4o do so : Raleigh v. 

(3) Tho Cor manic, 1890, P. 84 ; McCheaiie Coschen, 1898, 1 Ch. 81. 

V. Gyles, No. 2, I Cii. 917, 918 (1902) ; Bower (fl) See Oh Ling Tee v. Aukinifee, 10 W. 
V. Hartley, 1 t^. B. 1). 052, per Mellish, J., R, 80 (1808), in which the Court refused to 

and Janies, L.J. as where by the addition of transform tho suit into one for general 

new juirties either of the parties on the administration. 

I'ocord would bo })rojudiccd or hindered of (7) Bombay and Persia S. N. Co. v. Shcii- 
tlieir remedii’s : Vidianada v. Sitarama, 5 M, herd, 12 B. 237 (1887). 
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The exorcise of discretion must, of t^oursc, be of a judicial character, but 
will, as in other cases, not be interfered with on appeal, unless it is manifestly 
unjudicial and wrong.(l) It is independent of the restrictions imposed by 
law on the parties. 8o the Court may make the Government a paity, even 
though the notice required by the Code has not been given, the absence 
of the notice not alfceting the power of the Court iji any case.(2) An 
application to strike out or change the parties on the record should not bo 
made ex park;.(3) And before a person is added as a party, inilcss he. is in 
Court and cognizant of the proceedings, a notice may be issued asking him 
to show cause why he should not be so added, and the notice should show the 
grounds on which either of tln^ parties applies to have him addcd.(4) The 
defendant on record c.annot object to the addition of any person as a defendant, 
ev(.n in a suit which has been instituted with special leave required on account 
of the accrual of only a part of the cause of action within the jurisdiction of 
the Court. (o) 

“ At any stage,” etc. — Tin; rule has been hero simplified. The former 
section drew a distinction (({) between orders striking out and orders adding. 
The former could be made only on or before the first hearing, the latter at 
any time bedore the suit had actually terminated (7) (vide 2 >osi). And, further, 
while orders of th(i first kind c.ould only be made upon the application of 
the party, the latter ordens might have been made at any time. Both the 
English rule and the present section contain tJie words “ at any iftaye of 
the j^rocmJings” Under the last (fode the words were “ at any ihmf and 
under the Code of 1859 “ at any hearing.^' Under the English rule it lias 
boon held that there is jurisdiction to allow amendment, even after final judg- 
ment, as long as anything remains to be done in the action, though it be only 
assessment of damages, though whethcM- or not the Court will (‘.xercise the juris- 
diction will depend on the circumstances of each case.(8) Under tlie Code of 
1859 also, in Vakat Chand v. Advocate-(jeneral,{9) parties were allowed to 
be added after a decree had been made whereby the suit was referred to the 
Commissioner’s Office to have accounts taken and property sold. But when 
the plaintiff, after his case had been gone into and some of his witnesses 
examined, applied to have certain persons made co-defendants, the Court was 
held to have exercised its discretion properly in refusing to add them at that 
stage, even though “they were the parties from whom, if he got a decree, he 
would have to receive possession. ”(10) Under the Code of 1882, “ tliongh 


(1) (Jyaiaii! Tssiir Chuuder, 2 W. R. 158 
(1865). 

(2) Balmokoond t.all v. Jirjudhuu Roy, 9 
C. 271 (1882). 

(3) Tildosley v. Harper, 3 CIi. D. 277. 

(4) Ramnarain v. Monce Bibeo, 9 C. 735 
(1883). See 1870, Eiig. W. N. 23. 

(5) Foolibai r. Rampratab Samratrai, 17 
B. 400 (1893). 

(0) See Abbaei Begam v. Imdadi Jan, 18 
A. 53, 54 (1895). 


(7) Jotindra Mohan Tagore v. Bo joy 
Ciiand Mahatap, 32 C. 483 (1904). 

(8) The Duke of Biiceleugh (1892), P. 201, 
C. A. ; Annual Practice, 1905, p, 100, and 
caseB there cited. 

(9) 8 B. H. C. R., 0. J. 90 (1871); see 
cases cited in Ahmedbhoy t>. VuUeobhoy, 8 B. 
at ]). 330 (1884). 

(10) Porau Mundul v. Sham Chand, IW.R. 
228 (1804). 
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ticcfc. ,14 limits tlie time diuing which the defendant may object as of right for 
want of parties, there is nothing in the Code to prevent liis applying at any 
time to the Court to exercise its powers of adding persons who ought to have 
been joined, or to prevent the Court from exercising its power upon such an 
a[)plication.” ( 1 ) An order allowing a co-widow, who was not a party to tlie 
suit, to be joiiK^d in execution proceedings as a joint decree-holder was not set 
aside, as the (Jouit ( 2 ) was not j)repared to say that the Subordinate Judge 
had not a discretionary power at any stage of the suit. They observed, however, 
tliat the power was restricted to the cases in wliich joinder might be 
necessary for the adjudication of questions raised in the suit, and that in 
tliat case tliat period had passed ; and that “it is unusual and incoiivenient to 
allow a person, who might have applied before deci’oc, to be joined as co-plaintift 
after decr(*e, even if it be lawful to do so, where no interest has devolved and 
iio intei'cst has been created since the institution of proccicdings.'’ In Tikani 
bingh v. T hakur Ki shore (.*5) the suit was for a sale of the jiroperty undcT the 
iiansfei' of Property Act, and defendant’s minor brother and sons, who wme 
membois of a joint Hindu family, and interested in the property within the 
moaning of sect. 85 of the Act, were added as co-defendants, on an a})j)lication 
by the [ilaintiff, presented even after a decree had been made against him, amt 
set aside under sect. 108 of the former Code, corresponding with 0. TX. r. 13 i-i 
this. If, however, it becomes necessary to (‘nforce a judgment against, persons 
who have acquired a title after it was made, this cannot be done by execution 
but an action must be brought for that purpose. ( 4 ) 

Upon or without the application.” — Tiiis is jui application, if made, 
of either party, plaintiff or defendant. Though cither jiarty may appl}', the 
result, of such applic-ation may vary according as it is made by eitlicr the plain- 
tiff (u t he defendant. TJiiis, a person may sometimes be made a co-defendant on 
pltiinliff s application but not on the defendant’s. ( 5 ) And, as a general rule, a 
])CM-soii whose right to join as a plaintiff is denied by the plaintiff \m tJie record 
should not be made a co-plaintiff, though he may be made a dofeiidant.(b) 
Tli(‘ plaintiff is not bound to make tlie application, even in cases in wliicJi the 
Court will usually allow tJic addition of a person as a party. 80 while the Court 
will usuiilly sanction the addition of assignees ])e 7 identc Hie, the plaintiff is not 
bound to implead them. (7) A person may, however, be made a party without 
the application of either party and on his oAvn application, ( 8 ) the Comi:, acting 


(1) Kalo Khan v. Siva Ram, 188<), F. K 
No. J 5(3, p. 535, per Plowdoii, J. 

(2) Lingammal Venkatammal, 0 M. 227 
(1883) ; see also Sotish Chunder v. Nil Comul, 
lie. 45, 61 (1884). 

(3) 1898, A. W. N. 12 ; s. c., 20 A. 188 ; 
and see Sotish Ohuuder v. Nil Comul, 11 C. 
lo, 51 (1884), in which it was suggested that 
a party might be added in execution })ro* 
ctN'dirigs. As to this case, see Hukm Chand, 
C. F. C. 44 

(4) (Joodall c. Mussooric Rank, 10 A. 97 
(1887). 


(5) See Horwell v. London Omnibus Co., 2 
Ex. 1). 305; Leroculey v. Harrison, 187(3, 
Eng. W. N. 39. 

((3) Cooglco Sahoo v. Frenilall, 7 C. 148 
(1881). 

(7) Umamoyi Rurmoneffa v. 'Parini Frasad, 
7 W. 11. 225 (1867). 

(6) Oriental Rank Oirporation v. Charriol, 
12 C. 642 ( 1 886) ; Rabbaba v. Noorjehan, 13 
C. 90 (1886). See also Ahmodbhoy c. Vullce- 
hhqy, 8 R. 323 (1884) ; Khadar Saheb v. 
Chotibibi, 8 B. 61(3 (1884) ; Vydianadayyan 
V. Sitaramayyan, 5 M. 52 ( 1 881 ). It was said 
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itself on the information of a third party. The right to make the application 
contemplated arises with the necessity for making it.{l) A person may, howcwer, 
be added as a defendant to an interpleader suit, even if the plaintiff does not 
recognize any right in tlie party who seeks to be added to share in the thing in 
respect of whicli the interpleader suit is brought.(2) 

In representative suits falling within 0. I. r. 8 of the Code, a person who 
is not a party on record is often made such on an application by hijnsclf ; and, 
in fact, as 0. 1, r. 8 si ates, the course to be taken by any one of the class[on behalf 
or against wliicli a suit is brought, wlio desires to intervene, is by applying 
to be iriade a defendant in person. (3) TJiere is a considerfible difference 
iK'tweeu tlie position of a person who is made a defendant on liis own applica- 
tion, and wlio is so made without an)'' application of his.'y The former lias to 
make out a primd fmic case before the plaintiff can b(i asked to meet it ; (4) 
but against the latter, tlie plaintiH has to prove Ids case, as against the original 
defendant, (5) whose position as regards the burden of proof is not altered by a 
person being made a co-defendant on Ids own application. (6) It was held that 
when tlie name of a person wlio liad been made a party was struck out, all the 
evidence produced by Jiim ought, to be excluded .'(7) The order giving leave 
t-o strike out a defendant should provide for liis costs. (8) If when t\, name is 
struck out th(' Court, has not. jiuisdietion to try the case, the plaint sliould b(‘ 
returned to he present (‘d in t h(‘ ])ro]K*i‘ Court .(b) In a. suit (10) for possession 
of land bet.ween persoiis, (*aeh of whom claiin(‘<l to 1m* Ihe lessei* of it., and t he 
lessors froju whoiu they nlh'ged having (h'rived their right, respectively had been 
made partw's, it was h(‘ld that t Jiat had been done unnecessarily, as tbere was no 
cause of action against (‘ilher of them. a.)Hl the Court ordered tlu'ir nanios to 
1)0 striK'k out. And wht're t wo persons in tin* same suit (daim ])re-(*jnption in 
regard to the sale, but witliout having any joint right, tlie name of oru* of them 
ought to be struck out. (11) 


in Mohindrohhooaun Shoshoebhooaim, 5 tl 
882 (1880), that this section <lkl not con- 
toiiiplatf* any ujiplication by the ]ierson desir 
to ho added, hut the li'arned Judge 
(Wil.*^ou, ,r.) suhse(iiieiit]y stated that he did 
not intend to lay <lown that a third ]>aHy 
eouhl not rotiio in and apply. Jii the first 
case eitf'il at ]». 040, and the H(*ff)nd case at p. 
04. 

(1) Oriental Bank (!oi poration u, Charriol, 
12 C. 012(1880). 

(2) Uahhaha, r, V 'nrjehaii, I.*} 0. 00 (1880). 
(2) See Watson . Oave, 17 Ch. I). 10; 

Frasor e. (Viopor, 21 Oh. D. 718; May e. 
Newton, 34 Oh. D. 347 ; and s. 30, ante, 

(4) Juggodanund r. Hamid Russool, 10 W. 
R. 52 (1808) ; Bhyrubnath v. Mahesh Chnn- 
der, 13 W. R. 108 (1870) ; Raima Kundu r. 
Adikunda, 7 C. L. H. 500 (1880). 

(5) Ram Taruck Ghosal r. Radha Bullah, 
15 W. R. 97 (1871). 

((}) Konjul Sahoo v. Ouroo Bukah Koocr, 


13 W. B. .302 (1870) ; Huktn Oluind, (\ P. V. 
440; and see ih. as to a]»plieation )>y 
foreigner, .ami Annual Piaetiee, 1005, p. 107. 

(7) Bm ha Singh r, Mashook Ali, 15 W. IP 
.572 (1871) ; the name was struck out by llie 
ApjieUate Oourt. 

(8) Wynii'i* e. Dodds, II 0. D. 438. See' 
also as to costs, Amos r. llc'rne Bay Pa\'ilion 
Co., 51 L. 'r. 204. 

(0) Shridhar r. Chima, 10 B. 11. 0. B. 
17 (1873). .As to striking out, se(* in addition 
to cases already eited, Sukhawat Ali v. Kestro 
3’ewari, 0 N. W. J\ 208 (1874) ; Syed Hossein 
Ali r. Abdnr Rahim, 7 C. W. N. 520, 531 
(PH>3). 

(10) Nagur Chand v. Doorga Das, 1 1 W. R. 
137 (1800). 

(11) Bum M ul V. Radha Kislu'n, 1881 , P ,R. 
No. 3 ; Kliawas Khan r. llasal Khan, 1 814, 
P. R. No. 20, cited in Hukm Chand, (J. P. 0. 
443. 
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As to the exercise oi powers under this section on appeal, Me aMe^ p. 551 , 
“ Court.” 

The terms will be such as the Court thinks just under the particular circum- 
stances of the case. So the Court- has imposed tlie term that tlic person added 
as a defendant should consent to be bound by all the previous proceedings 
in the suit in tlie Court, and by any order that the Court might make as to the 
costs of those proceedings ; (1) as without such consent the evidence already 
existing on the record could not be used against him. (2) 8o also a party has 
been added who consented to be bound by tlic preliminary judgment which 
liad nlready been passed, tlie Court directing that further proceedings were to 
be carried on against him in the same manner as if Jk*. laid been an original 
defendant. (3) An order has l)een jnade for adding a Bank as dcfcndanl on 
its undertaking, if the Court should so dir(‘ct, to ])ay its ovn (‘osts and tliosc 
of the other party to the action, to ctiLt appearanci; at once, to appear on 
motion for judgment next day, and to waive (piestions of form. (4) Aiid the 
(V)urt lias offered on the defendant’s application to add a. person as a co-defendant 
against the wish of the plain! iff, if the dehuidant would indemnify jdaintiff 
against his costs. (.5) A Court cannot of its own motion add a Receiver as a 
defendant, when the leave of the (lourt- appointing the Heeeicor has not been 
obtained. (6) 

Striking out. — Further, no name could be struck out by the (!ourt .swo 
iHofu without an application from a party, nor at the trial, Inii only on or before 
the fust hearing. Thus, where a suit was dismissed against one of the defendants 
soiiK* t ime aftcT the issues were settled, the order was set aside as illegal. (7) And 
the najue of a. person wdto had been added as a defendant after the first- liearing 
c(»uld not be struck out in any case, even if a notice could not be served on liijii 
on account of the non-discovery of his whereabouts. (8) If j)ersons improperly 
joiiH'd do not move to be struck out and lake a part- in the d(‘fenc(‘. i hey may be 
held liable jointly witii i-lu^ other defendant for costs of the act ion. (9) And where 
ii defendant having put in a statement of defence ap])lied to have his name 
struc-k out he was refusinl his costs, as lie liad not- applii'd at 1h(‘ first. ])ossil)l(‘, 
moment .(It)) 

Tliis distinction between orders striking out and orders adding )).ii1ies 
has l)cen abolished and either class of order may now be made before, on. or 
after the first. h(‘aTing at. any time, and eithm* upon the application of the party 
or of the Court’s own motion. It- will be observed that the words in the second 
paragraph of the former section “ order thai any 'plaintiff he made a defemkmt 
or that any dcfiMlant he nuule a plaintiff" do not now apjx'ar ; but the same 


(1 ) Ahmed l)hoy r. Vnllcebhoy, 8 B. 323, at 
p. 338 (ISSt). 

(2) Watson r. Hurgobind, 22 W. R. 35 
(1874), jjrr Witter, J. 

(3) ]tr Draeup, W. N. (1892) Eng. 43. 

(4' Delx'ntun* (Corporation v, Murrieta, 8 
Times Rep. 49(i. 

(r>) In re. HaiTison, 2 dh. 349 (1897). 

(0) Jatindra e. Sarfaraj, 14 C. W. N. 


953 (1910). 

(7) 8inga Reddi T. Madava Rau, 20 M. 
3(»0 (1890) ; and see Khadiir r. (chotibibi, 8 B. 
010 (1884). 

(8) Abbasi Begam e. Imdadi Jan, 18 A. 53 
(1895). 

(9) Twinberrow r. Braid, W. N. (78), 109. 

(10) Vallanee r. Birmingham Land (Jorp., 
2 0. I). 309. 
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powoi’ lo order tins remains, as in sucli a case a Court would strike the party 
oil tlie side of tlie suit in wliich he liad been placed and re-add him on the opposite 
side. Such a transposition is made frequently in, though not confined to, 
partnership suits.(l) Thus, in Edulji Munclierji v. Vulleebhoy,(2) the plaintiff 
wished to witlidraw, and ten of the defendants supported his application; 
and on the application of two of the other defendants, the Court allowed them 
to be made plaintiffs, and the plaintiff to be made a defendant. A defendant 
who has assigned all his riglils in the subject-matter of the suit, and has no 
longer any interest in it, has no right to be made a co-plaintiff. (3) 

Ought to have been joined;’' '^or whose presence may be 
necessary.” -No provisions have been laid down in the Code as to the peisons 
who ought lo be joined, oi whos(‘ presciUic may be necessary before the Court, 
and the question must be detej'inincd on general princqdes with referc'.nce to 
the object contemplated by tJie rule, which is “to enable the Court effectually 
and completely to adjudicate upon ajid settle all the (|uestions involved in the 
suit.” OtJier sections maj^ however, be considered to furnish a guide to the 
Court in tlie exercise of its discretion under this rule. (4) 

In the \vords of Lord l^edesdale, “All persons materially interested in the 
suliject ouglit g(*nerally to lie parties to the suit, jilainliff*^ or defendants, 
howev(‘j‘ numerous tliey may be, so that the C-ourt may be. enabled to do 
complete justice by deciding upon and settling the rights of all persons 
interc'sted, and tliat the orders of the Court may be safely executed by those 
who arc cMiipelled to obey them, and future litigation may be prevented.” (5) 
Lord Haidwicke observed Unit “tlie general rule is that you must liave 
all parties before the (-ourt wlio will be necessary to jnake tlie deterndnation 
complete jind to quiet the question.” ((i) Lord L 3 m{lliurst, in Small Att- 
wood,(7) said that “the gencr.al rule is that all persons wdio are interested in 
the qu(*stion must he parties to a suit iustitut<‘d in a Court- of Equity.” A 
similar priueiph' is exjircssed in (Vun^^n's Digest, nanudy, “tlnit all eoncerned 
in tlie demand ouglit to !)(> made jiarlhss in Equity. Nol. all coircerned in the 
sid)j('ct- mailer, resp(‘(ting wliich a thing is dejnanded, Imt all conciMiied in 
tJie very tiling whieli is demanded, in the malfer petitioned for, in the prayer 
of I he bill, or, in otlier words, in the objeet of the suit.” But a person who 
has no interest should not be added, but. only those whose elaims jnust 
nee(‘ssa.ri]y lx* takiui into consideration before deciding on the plaintiff’s 
title. (8) 


(1) See Jonubai, 2 B. H. C. 

K. 310 (1865). 

(2) 7 B. 167 (1883). 

(3) Sayad Abdul Hul< r. Gulaui Jilani, 20 
B. 677 (1895). 

(4) Naraini Kuar Durjan Kuar, 2 A. 
738 (1880). 

(5) Mitford on Pleading, 164. 

(6) Poore v, Clark, 2 Att. 615. 

(7) Yonge, 468. See Ram Taruek v. 
Radha BuUab, 15 W. R. 97, 98 (1871) : “ All 


persons are to Ih^ made parties who arc* eitlier 
legally or equitably interested in the subject- 
matter and result of the suit ; ” Joy Gobiiid 
Das r. Goureetu’oshad Rhaha, 7 W. R. 201 
(J8()7); Rajendroiiatli Dutt v. Shaikh 
Mahomed, 8 C. at p. 50 (1881). 

(8) Khajah Abdul Gunnee Vogoac, 12 
W. R. 436, 438 (1809) ; Government v. For- 
gusaon, 9 W. R. 159 (1868), nor of a person 
against whom no relief ia sought : Rurno 
Moyee v. Bykunt, 25 W. R. 17 (1876). 
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The rule refers to two classes of parties— those who are indispensable and 
necessary, that is, those who ought ” to have been joined ; and proper parties. 
Necessary parties defendants are those without whom no decree at all can be 
rendered ; proper parties defendants are those whose presence renders the decree 
more effectual ; and all the proper parties are those ’by whose presence the 
decree becomes a complete determination of all the questions which can arise, 
and of all the rights which are connected witli the subject-matter of the con- 
troversy.(l) As a general rule, if the plaintiff applies in proper time, lie is 
entitled to have a jDerson added as a defendant if lie had been entitled to join 
liim originally. (2) 

Under tiie corresponding section of the Code of 1859, it was one of the 
essential conditions of a person being added as a party by the Ociurt, that lie 
should “ be cmtitled to ” or claim some share or interest in the subjeefc- 
matter of the suit." It was not easy to determine what was the character of 
the interest, wliich would satisfy the requirement of the rule. (3) It was held 
in some cases (4) tliat only such a person might, lie added as a party under 
that s(‘rtif)n as should have with either of the parties a community of interest, 
such jis that of a. joint owner, or a superior interest, such as that of a landlord, 
or a, II inferior interest., such as that of a- tenant, or a substituted interest, su(h 
as that of the next of kin after a Uindii widow; (5) and that the int.eri'St of 
the person should not be smdi a.s would (‘xclude lh<‘ parties altogether from 
a,ny share or inti'rest in the subject, -mat te,r of the suit, as in such /i case it would 
of course be V(‘ry unlikely tha.t new issues— which do not, conciu'u the 
original parti(‘S -sliould not arise, and that the party so claiming’ should be 
“likely to be affected bv the result," (G) and thus fullil the second re([uir(‘- 
meut of the rule under tin* Code of 1859, ])erfmtting l,h(‘ addition of persons 
as ])art,ies. Thus, when a, person was made a party on liis alleging that he 
was the real proprietor, and the plaintiff only his benamidar, his addition as 
a ])arty was lield to hav(i been wrong ; as the issue thus raised was foreign to 
the suit.(7) And it was held “ that upon a. suit brought by a person claim- 
ing as landlord for arrears of rent, a third person is not to be allowed to 


(1) KoshaTrain r. IIsiiicIiIkmI. 30 li. 150, 
101 

(2) Buddrcc Doss TToare, Millor (!o., 
8(t I70(1S81). 

(3) Hukm Cliand, (!. P. C. 4.50. 

(4) Sec Kaliprasliad JSingli v. .lai Nai ayan 
Roy, 3 B. L. R., A. C. 23 (1800). 

(.5) Sec as to addition of parties claiming 
under the defendant, Saroda Pershad r. 
Kylash Dhnnder, 7 W. R. 316 (lHr»7); 
Gudadhur Ohatterjo r. Raj Krislo Roy, 13 
W. R. 73 (1870). 

(0) As to the meaning of this term, see 
Nga 'I'ha Ya v. Mi Khan Mhaw, 5 B. L. R. 
371 ; Fergusson v. Goveriitnent, 9 W. R. 159 
( 1 8u8) ; Kalee Pershad Singh v. Joy Narain 
Roy, 11 W. R. 301 (1869); Ahmed Hossein 
V. Khadija, 3 B. L. R., A. C. 28 n . ; Konjul 


Sahoo r. Guroo Bnk.sh Kooer, 13 W. R. 302 
(1870); Ram Taruck v. lladha Bullah, 15 
W. R. 97 (1871) ; Dukheeiia Mohun Ftov v. 
Aracerooddocn, 12 W. R. 247 (1809). 

(7) Rnghoo Nath v. Byjnath. 24 W. R 
349 (1875); and generally as to a person 
claiming adversely to th(' parties not being 
made a party, see Joy Gohind Das v. Gourcc- 
proshad, 7 W. R. 201 (1807) : Puddolochun v. 
liall Chand, JO W. R, 283 (1808). In Joy 
Ki.Hhen v, Roy Kislien, 10 W. R. 101 (1871), 
the parties’ interest was held not to he 
adverse to plaintiff and defendant ; see pest. 
Persons should not be made co-plaintifff 
nnlesR their cause of action is the same as that 
of the other plaintiffs : Government i\ Bowric 
Bhonmiz,2W.R. 280(1805). 
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intervene, and by setting up a superior claim to tlie landlord’s title, to raise, 
as between bimself and the original plaintiff, an entirely distinct question 
between new parties.” (1) In a suit for ejectment against a certain person, 
other persons not claiming through him should not be added as parties, as 
they cannot be affected by the decision against him, and tlieir addition would 
lead to issues altogether foreign to those between the original parties to the 
8uit.(2) 

In an ejectment suit by a landlord against his tenant, the Court should 
not bring on to the record the person from whom the plaintiff holds the land, 
nor persons claiming to hold it from a third party, nor any such third party 
himself; (3) the Court observing that “the case ought not to have been con- 
verted from a suit of one character into a suit of an entirely different character.” 
In shorty a person claiming adversely to both the parties should not be added as 
a part,y.(4) 

In an ojectjneiit suit, the person from whom the party in actual possession 
(daims tlie liolding may be, and is generally, made a party ; but he is not a 
necessary Jifirty, and it is wrong for an Appellate Court for the first time to 
direct the plaintiff to make him a defendant. (5) 

As to the interpretation put upon the expression “likely to be affected,” 
see the corresponding section of the Code of 1859, and ank. The expression 
is not used in the present Code, but under the corresponding English rule it 
has been held that it is only of persons who oj‘ whose property will bo directly 
and legally aff('cted by the d(‘fdsion, that tlici presence may bo said to “ be 
necessary in order to enable flic Coiu*t effectually and completely to adjudicate 
upon and settle all the questions involved in the cause or matter ; ” and 
that a person whose interest will be affected only indirectly and commercially 
cannot be made a party.{6) 

The words “ whose prcsericc before the Court maij be necessary ” are 
vcjy wide, but every person who is in any way connected with the trans- 
action to wliich the suit refers has not necessarily such interest in or in con- 
nection with the suit that his prcsencjc must be considered to be necessary for 
the complete determination of it. (7) These words in tlie English rule liave 


(1) Pf'jUp (jlimidor v. Jogoudro Chundcr, 
4 (\ L. K. JOS, 171 (1878); and sco Lodai 
Mollah r. Kally Uass Roy, 8 C. 2,18 (1881); 
Uhoolie Lai v. Kokll tSingh, 19 W. R. 248 
( 1873). In the following eases tlio intervener 
was held to hi ' been properly made a 
party; l)oyal Lhajid v. Nabin Chandra, 8 
B. L. R. 180 (1891) ; 'vanhye Roy v. Hydor 
Buksh, 25 W. R. 29 (1875); Chouraseo v. 
Bokhooree, 24 W. R. 350 ; Radhamonee v. 
Ram Narain, 22 W. R. 440 ; Tarini Kant 
V. Krishna Moni, 5 C. L. R. 179 (1879). 

(2) Kartic Nath v. Chummun Roy, 21 W. 
R. 51 (1873), the hcadnoto of which is in- 
oorrect : Ganu v. Moro, 10 B. 11. C. R. 429 
(1873). 


(3) Saukaran v, Auanthanai’ayaiiayyan, 20 
M. 375 (1892). 

(4) Gooroo ProHUimo Banerj('c v. Gugguu 
Chundcr, 20 W. R. 383 (1873); Birossur c. 
Jogondro Chundor, 24 W. R. 201 (1875). 

(5) Kashi v. Sadashiv, 21 B. 229 (1895); 
dist, in Bhima Rout v. Durga, 17 C. L. J. 
183 (1912) ; Sheikh Chand Pramanik v. 
Romoni Mohan Roy, 17 C. W. N. 1105 
(1913). 

(6) Moses V. Marsdon, 1 Ch. 487 (1892). 

(7) Hukm Chand, C. P. C. 462. See Sheva 
Koer V. Kuldip Sahay, 1 C.W.N. xcx, (1897) ; 
Bhima Rout v. Durga, 17 C. L. J. 183 
(1912). 
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been lield not to authorize a plaintiff, who has no right to sue, to amend by 
joining as co-plaintil! a person who has such right.(l) The object is only to 
improve the position of lh('. plaintiff on record, and not to allow the suit 
instituted by one person to be converted in a new suit by another proper 
person. Tiie same view has b(ien taken in this country, it being held tliat a 
person can be added as j)laintilf only in a suit which, tJiough partially 
defective, is to sonui extent properly instituted, and in which the original 
plaintiff has some title to sue.(2) The Court should not add persons so as to 
introduc(i a riglit of action which previous thereto did not exist.(:^) The rule 
under the Code of 1859 also was the same ; and it Avas often held that when 
the plaintiff had no right of action against the defendants, he could not 
mend his case by joining as parties to the suit other persons who had a. right 
of action against them. (4) In a suit by a purchaser of goods against the vendors 
for damages, on the ground that the bulk did not correspond with the sample, 
the persons who had agreed to sell the same to them cannot be made parties, 
as, though their pi'esence would save great expense, and prevent further litiga- 
tion, it could not be said to be necessary to an eficctual and cojuplote adjudica- 
tion. (5) In the cas(5 cited, Pontifex, J., observed that the first vendor might 
be made a party under r. 18 of Knglish 0. It), but that had not been eml)odied 
in the Code, and that he was not at liberty to construe this section as giving 
the power under clause 18 of 0. XVI. 

In accordance with the principles regulating the joinder of parlies, it is 
a gejieral rule that every person who has an interest in the subject, of a suit 
may b(5 added as a party. The interest must, however, b(‘ an existing one. 
Thus, in a suit by an adopted son against the widow foi’ his fath(‘r\s property 
in her possession, it was held that a reversioner should not be made a co-defendant, 
as he had no interest at the time in the property, and his interest being contingent 
upon the death of the wddow, it was a question whether he w^ould ever have any 
interest at all.(6) But it is sufficient that the interest is in existence at the 
time of the addition, it not being necessary that the party added should have 
had a right at the tune of the suit, or should have deprived a right from an original 
plaint iff. (7) There can thus be no ground for adding those persons as parties 
who, according to the original defendants, should be interest(‘d in a portion 
of tlie property claimed, if the plaintiff withdraws his claim to that portion as 
against them.(8) It is on this principle that assignees 'pendaUc Hie are in Ejigland, 


(1) Wacott V. Lyons, 20 Cli. D. 585. 

(2) Chundcr Coomar Roy v. Gocool Fhun- 
(lor, 0 C. 370 (1879) ; Dwarkanath v. Grish 
Clnmdor, 6 C. 827 (1881) ; Bhanu Tukaram 
V. Kashinath, 20 B. 537 (1895). 

(3) Dwarkanath v. Grish Chunder, supra. 

(4) Sec Gopal Kashi v. Ramabai, 12 B. 
H. C. K. 1 7 (1875) ; Subbaiyar v. Kristnaiyar, 
1 M. 383 (1878). But though an action to 
restrain a nuisance of a temporary natui’c 
must bo brought by the occupier : Jones v. 
Chappell, L. R. 20 Eq. 039 ; whore the action 
is brought by the reversioner, permission has 


been given to add the former as co-plaintiff ; 
Broder v. 8aillard, 2 Ch. D. 692. 

(5) Mahomed Badsha v, Nicol, 4 C. 355 
(1878). 

(G) Hukm Chand,^C. P. C. 453 ; Kristo 
Sunkur Dutt r. Koylasnath Dutt, 15 W. R. 6 
(1871). 

(7) Bhola Fershad t\ Ram Lall, 24 C. 34 
(1890); as to addition of adopted son, see 
Paravaitani v. Ambalavana, 1 M. H. C. R. 
197 (1863). 

(8) Latorec Bibcc v. Buksh Ali, 24 W. R. 
101 (1875). 
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as well as in this country, generally added as parties. (1) In a recent Privy 
Council decision wlicre a party had been joined as co-plaintiH, being, by virtue 
of an agreement witli the oilier plaintiffs, a co-owner in an undivided sliare 
of the property claimed by them, it was lield that he could not maintain the 
suit after the other plaintiffs had compromised their claim, for he had no present 
existing interest.(2) The necessity of the presence of persons other than the 
actual litigants on account of their interest in the subject of a suit generally 
arises in suits, by or against co-owners, including members of joint families, 
and specially in suits for partition. (3) In suits against the karnamn by any 
member of the tarwad affecting the property or the rights of the tar wad, all the 
members of the tarwad must be parties actually or constructively.(4) On 
a similar principle in suits for partition of any property all the co-sharers must 
be parties. (5) The same principles apply to a dissolution of partnership, and 
in case of the death of one of the partners, his representatives must be impleaded 
as parties in a suit between the remaining partnersfor the taking of the accounts. (6) 
In a suit by a benaniidar the real owner or his assignee may be added. (7) A 
mortgage bond was executed ostensibly in favour of It, but J was the real mort- 
gagee. A suit was Inought by E, the benaniidar, to enforce tlic bond ; J, the 


(1) liulviii Chanel, C. l\ C. 454; Ahinctl- 
bhoy r. Vullcubhoy, 8 B. 323 (1884) ; Bhola 
Bershad v. Ram Lull, 24 Ct 3t (1897); 
< ’huiulerkilnt Mookerjoc v. Ilaincoomar 
Kooiidu, 13 B. L. R. 530 (1874) [assigii- 
inout of share in iuowH'ds of suitj ; a.s 
to limitation in the case of substitution of 
asaignc5C8, see Harak (Jhand v. Doonaili 
Sahay, 25 C. 409 (1897) ; Mahadev v. Bali. 2(> 
B. 730 (li)02) ; Mitra’s Limitation, 4th ed. 
p. 701 ; the proper practice is to add and not 
substitute the assignee : Juddooputtee v. 
Chundcr Kant, 9 W. II. 309 (1868) ; Shushee 
J5hoosun V. Muddan Moluin, 2 C. L. R. 297 
(1878). 

^2) Basaiit Singh i\ Mahabir Prasad, P. C., 
35 A. 2^3 (191.3) ; disLinguisliiiig Aehal Rain 
V, Ha/im Husain Kluiu, 32 J. A. 113 (1904) ; 
27 A. 27i. 

(3) Mamiiiah r. Pukki, 7 M. 428 (1884); 
Moidin Kutti ■ Krishnan, 10 M. 322 (1881). 

(4) Hukm Ch :.d, C. P. C. 454, and sec 
IT. 4, 9, a7ite and 

(5) Chudasama v. I*artapsang, 28 B, 209, 
214 (1903) ; Lakhmichand v. Kachu Bhai, 
35 B. 393 (1911); Kah Kanta r. Gouri 
Prosad, 17 G. 906 (1890) [all the sliares must 
bo before the Court]; Torit Bhoosun v. 
Taraprosonno, 4 C. 756 (1879); Pahaladh 
Singh V. Luchmunbutty, 12 W. R. 256, 259 
(1869) ; Parbati Churn Deb v. Am-ud^deon, 
7 C. 577 (1881); Pandurang v. Bhaskar, 11 


B. H. C. R. 72 (1874) ; Cdaram v. Rauu, ib. 
76 (1875) ; Lsliwar (diundiT l\ Ram Krishna 
Das, 5 (t 902 (1880) [apportionment of 
i^ent ; eo-sharers parties] ; Obhoy Gobind e. 
Hurychuin, 8 C. 277 (1882) [suit for euhaiieed 
rent ; co-aharers parti4^ ; Timappaya v. 
Lakshmiiiarayaua, 0 M. 284 (1883) ; Ghandu 
V, Kunhamed, 14 M. 324 (1891) [suit for 
jioasossion of share in projx?rty of a Mahome* 
dan family! ; Srcciiath Chundcr v. Mohesh 
Chundcr, 1 C. L. R. 453 (1878) ; Annoda 
Churn Roy v. KaUy Coomar Roy, 4 0. 89 
(J878) [apportionment of rent; eo-sharers 
parties] ; Mohindro bhoosun v. Shoshee* 
bhoosun, 5 G. 882 (1880) ; tSadu v. Ram, 16 
B. 608 (1892) [mortgagee ; pui-ehaserj. 

((>) Ramlal v. Lakliraiehand, 1 B. H. G. R. 
App, 51 (J861). As to parties in a suit 
to recover a partnership debt, B(‘e Motilal e. 
Ghellathai, 17 B. 6 (1892) ; Vaidyanatha v. 
Ghumasami, 17 M. 108, 117 (1893); Devi 
Das V. Nerpat, 20 A. 365 (1898) ; Ram 
Narain v. Ram Ghunder, 18 G. 86 (1890) ; 
Lutchmanen v. Siva Pi-okasa, 26 G. 349 
(1899) [joint family business] ; Imam-ud-diu 
y. liladhar, 14 A. 524 (1892) [suit for 
damages for breach of contract of service] ; 
Alagappa i\ VolUan, 18 M. 33 (1894) [reloaso 
of certain partners : suit by creditor against 
others] ; Murlidhar i\ Ram Pratah, 1 G. W. 
N. xii. (1896). 

(7) See notes to r. 1, aw/e. 
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mil jriortijjaji^oe, made over the debt on a date previous to tlic suit, but executed 
Jlie formal deed of assignment on a date subsequent thereto. The assignees 
were then added as plaiiitiSs to the suit. Udd^V) that a benamidar may sue, 
and that the assignees were rightly added as plaintiffs under this section. Held, 
also, that tJie section corresponding to this rule was wide enough to meet every 
case of defect of parties ; and, further, that the power to add parties must 
be exercised with reference to the interests which those parties have at the time 
when the addition is being considered. (2) 

In the following cases joinder was said to be necessary or proper, (3) or 


(!) Bhola Pershad v. Ram Lall, 24 C. 34 
(J89(i); rlmtinguisliing the oaso of Chunder 
(ioomar Roy r. Gocool (Jhunder Bhutta- 
charj<'.(‘, G C. 370 (1870). 

(2) Ib. 

(3) SuiU hy and ayainsl IUnduf’ fw such: 
Para\wtani r. Ambalavana, 1 M. H. (X R. 
107 (1803) [suit by widow; BubHequent 
adoption ; adding of adopted son] ; Byreddi 
r, Chinna, 0 M. 331 (1883) [suit by father ; 
his transportation ; sons added] ; Dayabhai 

V. Copalji, 18 B. 141 (1803) [who should sue 
after death of manager ; addition of co- 
sharers] ; Gokool Pershad r. Etwaree, 20 

W. R. 138 (1873); Nundun Lall r. Lloyd, 
22 W. It. 74 (1874); Balkrishna r. Munici- 
l)ality of Mahad, l(]||[l. 32 (1880) ; Hari Gopal 
r. (iokaldas, 12 B. 158 (1887); (3iuiider 
(ihowdhry v. Macnaghten, 23 W. R. 386 
(1876) [members of joint Hindu family or 
other co-owners must join in suit to recover 
joint property] ; Rajendronath Dutt ?>. 
Shaikh Mahomed, 8 C. 42 (1881); Bochu 
Lai v. Uliullah, 11 C. 338 (1885) [as also all 
Hc baits and mutwallis] Gurulingaswami v. 
Ramalakshamma, 18 M. 53 (1804) [suit by 
remote reviusioner ; nearer reviu’sioncr 
added ] ; Mammali v. Pakki, 7 M, 428 (1884) ; 
Moidin v. Krishnaii, 10 M. .322 (1887) |8uit 
by memljor of Malabar Tarwad against 
Kama van]. i^uiUi in respect of mortgages: 
8orabji v. Rattonji, 22 B. 701 (1898) [suit 
for foreclosure ; prior mortgagee necessary] ; 
Sukhawat Ali v. Kesho Tewari, 6 N. W. P. 
208 (1874) [suit for redemption; persons 
interested in accounts necessary parties]; 
Ragho Salvi v. Balkrishna, 9 B. 128 (1884) ; 
Bhandin v. Shekh Ismail, 11 B. 425 (1887); 
Dattaram v. Gangaram, 23 B. 287 (1898) 
[suit for redemption ; all persons interested 
in equity should bo xiarties]; Att.-Gon. v. 
Hittingbourne, L. R. 1 Eq. 636 [as also in 
case of foreclosure or enforcement of vendor s 


lien] ; Hughes v. Delhi Bank, 15 C. 35 
(1887) [or to determine rights of con- 
tending mortgagees] ; Ibn Husain v. Ramdai, 
12 A. 110 (1889) [or for contribution] ; Par- 
satam Saran v. Mulu, 9 A. 68 (1886) [death 
of sole mortgagee leaving several heirs ; who 
can sue] ; suit for m-utaiion of names, Virasami 
V. Rama Doss, 15 M. 350 (1891) [collector 
necessary]. Bent Law ; suits hy co-sharers : 
Manohar Das c. Manzur Ali, 5 A. 40 (1882) ; 
Murlidbar r. Ishri Prasad, 6 A. 576 (1884) ; 
Tara Chunder e. iVraofjr Mundal, 22 W. R. 
394 (1874) ; Guru Mahomed r. Moran, 4 C. 
96, P. B. (1878) [suit for fractional ])ropo?'tion 
of rent | ; Bindu Bashini Dasi ^ v. Peari 
Mohun Bose, 20 0. 107 (1901) [adjustment of 
proportionate share of rent] ; Ishwar Chunder 
Dutt V. Ram Krishna Dass, 6 C. 902 (1880), 
P. B. ; Obhoy Gobind Chowdhry r. Hury- 
churn, 8 C. 277 (1882) [apportionment] ; 
Bhcekoo v. Oomarkhan, 1 N. W. P. 236 
(1809) ; Doorga Prosad Mytee r. Joynarain 
Hazrah, 2 C. 474 (1877) ; Rashbhari Mukherji 
V. Sakhi Hundari, 11 C. 644 (1885) ; Jogemlro 
Chunder Ghoso v. Nobin Chunder, 8 C. 353 
(1882) [enhancement]; Abdool Hossein v. 
Lall Chand, 10 C. 36 (1883) ; Santio Ram r. 
Bykunt Parya, 19 W. R. 280 (1873) [measure- 
ment] ; 1’ulsi Panday r. Lala Bachu Lai, 12 
C. L. R. 223 (1883), F. H. ; Doli Sati ' 
Ryed Ikram, 4 C. L. R. 63 (1879) ; Harem’ " 
Narain Moran, 15 C. 40 at p. 46 (181 > * 
Ebrahim Pir v. Cursotji, 11 B. 644 (18 j 
Balkrishna v. Moro, 21 B. 154 (1896) 
ment] ; Hridoy v. Mohobiitnessa, 20 C. 28^ 
(1892) [when patnida*® proper parties] ; 
Moheeb Ali v. Ameer Rai, 17 C. 538 (1890) 
[application under s. 168 of Bengal Tenancy 
Act]. When Government a necessary or 
proper party: Krishno Lall v. Bhyrub 
Chunder, 22 W. R. 52 (1874) [to obtain settle- 
ment of Chur] ; Cannon v. Bissonath, 5 C. 
L. R. 154 (1879) [to recover Chiu* Laud 
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unne(;eHsary.(l) As regards tlie effect of the absence of parlies, if llic soil 
cannot properly go on without adding a party and the plaintiff proceeds not- 
withstanding objection, the suit must be dismissed. (2) 

Questions involved in the suit.’^ — It has been said that in deciding 
on tlie necessity of the presence of a person before the (Jourt and adding him 
as a party, it is useful in ordinary cases to see whether tiiere were questions 
directly arising out of and incidental to the original cause of action in which 
sacli person had an identity or community of interest with tlie original 


settled with defendant] ; Sardaraingji r. 
Ganpataingji, 14 B. 395, 399 (1899) [suit 
regarding TaJukdari aettlement in Bombay] ; 
Nilkanthapa v. Magistrate, fi B. 070 (1880) ; 
Balaram r. Magistrate, (5 B. 072 (1882) [order 
for removal of obstruction from public road] ; 
Mahomed Israilo r. Wise, 13 B. L. K, 118, 
K. B. (1S74) [suit to set aside settlement]; 
Gobinda (Jhandra Shaha v. Hemanta 
Kuraari, 8 C. W. N. 057 (1903) [suit to set 
aside sale under Public Demands Recovery 
Act I ; s'liit on obligation hg lietrs of ohligpc : 
Kandhiya Lai v. Chandar, 7 A. 313 (1884). 
Partnership ; suit by surviving partner : 
Gobin Prasad v. Chandar IShikhar, 9 A. 480 
(1887) ; IJam Narain Nursing Doss v. Ram 
Chundcr, 18 C. 80 (1890), vide a7itp, p,, 504 ; 
Agency : Nga Tha Yah v. Mi Khan Mhaw, 13 
W. R.’ 443 (1870); Buddree Doss v. Hoare 
Miller, 8 0. 170 (1881). Suit by legatee: 
Pursbottam v. Kala Govindji, 20 B. 301 
(MiOl) [addition of other legatws]. Suit to 
declare property not liable to attachment : 
Durga CJharan Sarkar v. Jotindra Mohan 
'I’agore, 27 (\ 493 (1899) [other but absent 
decree-holders J. Suit for removal of trustee : 
Sailajananda r. Umoshananda, 4 C. W. N. 
402 ( 1 899). Benamidar ; as to a benaraidar’s 
right of suit in his own name, sec the matter 
discussed in Hukm Chand, Ct P. C. pp. 
373-375, and in notes to r. 1, ante; but 
whatever view may bo taken of this right, 
any objection may be mot by the addition 
of tlie real owie as beneficiary. 

(1 ) Sec followiiL^ cases : (JovernmeM not 
neccMary party : Ghiini Ml v. Ram Kishen 
Sahu, 15 C. 460 (1888), F. B. [obstruction to 
alleged highway] ; Goswami Ranchor v, 
Hri Girdhariji, 20 A. 120 (1897) [Civ. Pr. 
Code, 8. 140 ; suit for possession of attached 
property] ; Bal Mokoond Lall v, Jirjudhun 
Roy, 9 C. 271 (1882) ; Jahnnevi Chowdh&rani 
V. Secretary of State, 7 0. W. N. 377 (1902) ; 
Balkishon Das v. Simpson, 25 C, 8.33 (1808) 


[suit to set aside, sale for arrears of revenue] ; 
Isapa V. Apasaheb, Ki B. 649 (1891) [suit for 
declaration that plaintiff is Kadim Naik of a 
village]. Suits against corjxiratiovs : Nubccii 
Chundcr Paul v. Stephenson, 15 W. R. 534 
(1871) ; Syed Ameer Sahib v. Vonkatarama, 
10 M. 29(i (1892) ; Harsaba i Mai v. Maharaj 
Singh, 2 A. 294 (1879) ; Krishnayya v. 
Bcllary Municipal Council, 15 M. 292 (1891). 
Hindu familyf Hari Vasiidov n. Mahadu, 20 

B. 435 (1895) [loan from joint family funds). 
Pent Suit: intervenorSf vide ante, p. 501, 
and as to N.W.P. Pent Act, 1881, see 
Madho Prasad v, Ambar, 5 A. 503 (1883) ; 
Gobind Ram v. Narain Das, 9 A. 394 (1887). 
Separate Pegistration : Fischer v. Secretary 
of State, 26 1. A. 16 (1898) [suit against 
Government, cancelling order of ; zemindar 
and lessees not necessary parties]. Specific . 
performance : Luckumsoy v. Fazulla, 5 B. 
177 (1880) ; Mokund Ml v. Chotay Lall, 10 

C. 1001 (1884); Purushattama e. Raju, 11 
M. 1 1 (1887). Prolfaie, : Ward v. Huoklo, 12 
P. ]>. 110 [citing of jierson interested in 
intestacy]. JMvorce : Ramsay i\ Boyle, 30 
0. 489, 497 (1903) [intervention of alleged 
adulterers], Adtninislraiion : Dhunraj v. 
Broughton, 15 B. L. R. 290 (1875) ; Oriental 
Bank v. Gobind Lall Seal, 10 C. 713 (1884) 
[misjoinder of third parties in possession of 
assets]. 

(2) Ramsobuk v. Ram Ml Koondoo, 0 C. 
815 (1881) [suit on joint contract ; all con- 
tractors not parties] ; Rajendronath Dutt t\ 
Shaikh Mahomed, 8 V, 42 (1881) [suit for 
pewsession of property by trustees in which 
complete justice could not be done in absenoo 
of one trustee] ; Durga (Jharan Sarkar v. 
Jotindra Mohan Tagoi-c, 27 C. 493 (1899) ; 
objection should be taken : Shirokuli v, 
Ajjibal, 16 B. 297 (1890), and a pcirson who 
refuses to join as plaintiff may be made 
defenilant : Juggodumba v. Haran Chundor, 
10 W. R. 108 (1808). 
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pLiintii! oi* dofen(]a}ii.(l) Tlie rule expressly provides for the addition, as 
parties, of persons ‘‘ whose presence before the Court may be necessary in order 
to enable tlie Coiu't to adjudicate upon and settle all the questions involved 
in tlie suit.” It lias been held in some cases, that only those questions 
are deemed to be involved in the suit which arise between the original 
[)arties ; and that where new questions will arise between them and any 
other person tliere is no justification for his joinder as a party. (2) On the 
same principle, it has even been held that if in jin appeal a respondent 
dies, and on the appellant’s application the name of a person is ('iitered 
on the record as the respondent’s repn^sentative, anotlier person claiming 
to be such rejiresentative in lieu of him cannot be impleaded as a party 
under this section and se>ct. 107, as the question of representative title 
betwccMi the two persons is not a question involved in the suit. (3) In the 
case tii'st cited it was held that the questions referred to in the section must be 
questions between the plaintiff and the defendant, and not such as may arise 
between (-o-plaintiffs and co-defendants inter fe. In the second case tlie 
majority of the Full Bencli held that a person who is not, in fact, tlie legal 
]'epres(‘nt alive is not a person who ought to be joined, and that if tlie section 
applied it would be the duty of the Court to decide on the representative title. 
Mahmood, 3., dissented fi'oni the diversion of the majority of tlie Courl, and 
iield that the applicant had shown a sufficient case to entitle licr to be made 
a respondent without the condition precedent of any decision ” as to her 
representative title to the de(a?ased. The same view had been taken by the 
Madras High (^ourt,(4) in which Turner, C.J., observed “that where there 
appears a substantial doubt whether the person indicated by tlie appellant is 
the repri'sentative of a deceased respondent or a representative for all purposes 
connected with the matters in litigation, and if a person other than th(' person 
indicated by the appellant, lays claim to the representative character and on 
good 'primd facie grounds, and where, if he be not allowed to join, the inten^sis 
of the person entitled to the estate of the deceased may be, prejudiced, we 
consider the Court ought to proceed under sect. 32 to make him a. ])a.rty to 
the appeal.” The Madras High Court has in other cases also construed the 
expression under comment in a broad sense. (5) Thus,(G) a person who 
(‘laimetl 1o be jointly interested with the plaintiff in a bond on which the 
suit, w^as brought was held to have been rightly made, a party ; the Court 
observing that the acceptance of a construction of the words rcstihiting them 
to questions between the parties to the suit wTiuld involve the addition of the 

(1) Naraini Kuar v. Duyan Kuar, 2 A. (S) Hur Narain Singh v. Kharag Singh, 9 

73S, 742 (1880). A. 447 (1887) ; Muhammad Husain v. Khua- 

(2) Hukm Ohand, C. P. C. 401 ; see follow- halo, 10 A. 223 (1888) ; and Vithu v. Bhima, 
ing cases, in which addition disallowed : 15 B. 145 (1890), in which there was a dis- 
KalianRait), Ram Ratan, 18 A. 300(1890), of putc as to who was entitled to represent a 
person wlio claimed by a title distinct from deceased plaintiff. 

that under wliich partio.s to the suit claimed : (4) Athiappa Ayanna, 8 M. 300 (1884) ; 

Hira Nand v. Maya Has, 1804, P. R. No. 83, ride ante, p. 661. 

cited in Hukm Ohand, 0. P. 0. 461 ; of a (6) Hukm Chand, C. P. 0. 402. 

person who in a suit of one who claimed to be (C) Vydianadayyan v. Sitaramayyan, 5 

entitled to an interest in the property in M. 62 (1881). 

preference to the judgment-debtor. 
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words “ between the parties to the suit,” and that “ tliere can be few, if any, 
questions which cannot bo determined between the parlies to the suit one 
way or the other, and of which the determination, if tluiy be material, will, 
as between tlie 2 )artiea to the suit, not be final ; ” and “ on the other liand, 
the interpretation warranted by the terms would enable the Court to avoid 
(ionflieting d('x*isions on the same question wJiicli would work injustice to a 
party to the suit, and finally and (dtcctually to put an end to litigation respect- 
ing them." In a suit against ilie personal representatives of the obligoi’ of a 
bond, who was also tlie manager of a muH^ it w'as contended that the bond 
debt had been incurred for the mutt, and the succ.essor in the management was 
held* to liave been properly made defendant. (1) The Calcutta High Court 
also took a broad view (2) of the expression in a case (3) in which certain lands 
belonging to a joint estate were held by one of the co-sluirers under a 
private arrangement and let out by him to 'patniilars^ and on partition they 
were allotted to another co-sharer, who, in a suit brought by him against the 
tenants for rent, impleaded the jyatnidam as defendants in order that the 
qiK'stion of the tenants’ liability might be decided in their pre.sence ; and 
tile (\)int held “ that they were properly made defendants in the suit and 
that ihe ('ourts w(‘re justified in trying the question of the right to receive 
the rent- as bet.weiui the plaintiffs and the jtalniJars^*^ and that “ the trial 
of lliat question was in truth necessar}’, in order to ascertain whetlier the relation- 
ship of landlord and tenant betweem the plaintiff and the tenant-defendants 
(ixisted CH* not.” The expression as us(‘d in the corresponding English rule 
also has* received a. broad but still a limited interpretation. (4) Thus it was 
said that tlie term “ involved ” was sojnewhat elastic, and might be so con- 
strued as to include a great number of subsidiary or collateral rights, but 
thougli it WMS difficult to diifine the meaning of it, there must be some reason- 
al)le limit. (5) Eslu'r, M.K., said : “T can find no case which diicides that we 
cannot construe the rule as enabling the Court under such circumstances to 
effectuate what was one of the great objects of the Judicature Acts, namely, 
that, wdiere there is one subject-matter out of wdiich several dispuies arise, 
all parti(!S may be brought before the Court, and all those disputes may be 
determined at the same time without the delay and expense of several actions 
and trials,” (6) 

Sub-rule (3). Consent of person added as plaintiff.— In the case 
of the addition of a person as plaintiff or as next friend, their consent is 


(1) Thirthasi. t,: r. Gopala, U M. 32 
(1889). 

(2) Sen Hukin (jlii.nd, 462. 

(3) Hridoy NaMi i>. Mohobutiipssa, 20 0. 
285 (1892). 

(4) Sec TIukm Chand, C, P. C. 463. 

(5) Norris v. Bcazloy, 2 0. P. D. 86. 

(6) Montgomery v. Fry, 2 Q. B. 321 (1890) ; 
and in Byrne v. Brown, 22 Q. B. D. 657, it 
was held to be one of the chief objects of the 


rule “ to secure that, wherever a Clourt can see 
in the transaction brought before it that the 
rights of one of the parties will or may bo so 
affected that under the forms of law othor 
actions may Ixj brought in respect of that 
transaction, the Court shall have pt)wer to 
bring all the parties before it and determine 
the rights of all in one proceeding.’’ Sec* 
Hukm (lhand, C. P. (t 464. 
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iiecoRsary.(l) Tho section does not, liowever, require, as does the Englisli 
rule, (2) tliat tlie consent should be in writing. The Court, if it thinks 
it necessary to add a plaintiff, may stay the action until his consent is 
obtained. (3) Videanle. 

Representative suits.— See notes to 0. I. r. 8. 

Sub-rule (4). — Defendant added ; amendment of plaint. — This 
rule, which corresponds with sect. 33 of the last Code, is taken from 0. XVI. 
r. 13 of the Rules under the Judicature Act, but some confusion crept into 
the wording of that section in its modification with reference to the Indian 
law. The words “ if previously filed ” thus appeared to be unnecessary ; 
and what^ was intended to be served on the new and the original defen- 
dant was evidently not only an amended copy of the summons,'’ but an 
amended copy of the plaint. (4) The rule has now been amended so as to 
include service of a copy of the plaint. The rule does not contemplate that, 
upon tlie addition of defendants to a suit, a cause of action difierent from that 
npon whicli the suit was foundexl, which mav have occurred to the 
plaintiff against the added defendants, should be' added to the claim. All 
that it requires is, that when a defendant is added the plaint should be 
amended in sucli manner as msiy be necessaiy, and that an amended copy 
of the summons and plaint be served on the defendants. The amendment 
there refcjrred to is such amendment as is necessitated by the addition of a 
defendant, and not such an amendment as would add to or alter the nature of 
the suit as originally brought.(5) 

Sub-rule (5). — “ Subject to the provisions.”-'“ TiiiB clause formerly 
commenced with the words “ All partieji whose names arc so added, etc.” Accord- 
ing to a strict construction of the section, these words referred to all the 
previous clauses of the section, and therefore also to cases in whi(;h the (k>urt 
Jiad jiiade a person a defendant of its own motion. The power of a Court lo add 
a party and the duty of that Court to dismiss the suit as barreil by limitation 
aie two different questions, and a Court may under this section add a party 
necessary to a suit, although it may be obliged by the Liniitalion Act lo 
dismiss such suit after such party has been added. (6) It had, however, been 
held (it is submitted erroneously) that no question of limitation could be raised 
by a defendant who has been added by order of Court after the period of limita- 
tion. But it has been held by a Full Bench of the Calcutta High Court that 
a Court acting under the second paragraph of sect. 32 of the last Code is bound 
by the provisions of sect. 22 of the Limitation Act.(7) Sect. 22 of the Limitation 
Act, which is the section generally applicable, does not apply where really new 
persons are not made defendants, but only the names of those already so ar(i 


(1) Umasuiidari v. Ramji, 7 (t 242 (1882) ; 
if ribjeetion is taken the proper course is to 
ftiako the party defendant, ib. ; and see Be- 
Jiareo Lall Doss v, Radha Nath Doss, 22 W. R. 
229 (1874). 

(2) See cases cited in Annual Practice, 
1905, pp . 167, 108 ; and Cox v. James, 19 Ch. 
D. 5.5. 

(3) See Candy v. Candy, 30 Ch. D. p, 71, 


C. A, ; Itoborts V. Holland, 1 Q. B. p. 669 
(1893). ♦ 

(4) Hukni Chand, C. P. C. 408. 

(5) Hingu Lai v. Baldeo Ram, 24 A. 563, 
565 (1902). 

(6) Imam-ud-din Liladhar, 14 A. 524 

(1892). 

(7) Ram Kinkar v. Akhil, 35 C. 519 (P. B.) 
(1907); 11 C. W.N..3.50. 
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expressly mentioned, as where a clei'ical error is correeted,(l) or wliere the persons 
are comprised in tlie designation given.(2) 

“ Shall be deemed to have begun.” — It has been pointed oat (3) tliat 
it is peculiar tliat this provision is diferent from that in sect. 22 of the Indian 
Limitation Act, under which the suit is deemed to have been instituted in 
regard to a person when lie is made a party. The effect of the law of limitation 
in regard to the joinder of defendants under the present section is, that if the 
period of limitation for a suit against the added defendant shall have expired 
before the service of summons, and the claim against the original defendant 
is such as cannot proceed without joining as defendant the person against 
whom the claim is barred, the entire claim will fail even as against the original 
defendant. Thus a pre-emption claim against one of the joint vendees will 
fail if the summons is not served on his co-vendee till after the expiry of the period 
of limitation for a suit for the claim, (4) even though the delay in the service 
may not be due to the plaintiff. Where in a suit a person is added as a party 
defendant at the instance of the Court after the period of limitation, sect. 22 
of the Limitation Act applies, and bars the plaintiff's remedy as against the 
added defendant.(5) 

There is no reference in this section to the Indian Limitation Act in regard 
to persons joined as plaintiffs, but sect. 22 of the Act applies also to th(^ case 
of joinder of a plaintiff, where the joinder is under clause 2 as well as when it is 
under clause 1.(6) 

Appeal. — See sect. 104 and 0. XLIII. r. 1, and notes thereto. The Code 
of 1882 gave an appeal from certain orders under sect. 588, clause 2. All orders 
under sect. 32 wxre not appealable ; but where there was no appeal the order 
might have been attacked under sect. 591 of the former Code on appeal from the 
final decree. (7) An order based on an erroneous construction of the section 
was held not subject to revision under sect. 622, corresponding with sect. 115, 
post..{S) A party who had assented to an order could not, of course, complain 
of it in appeal. (9) Where an order adding a defendant under this section wmr 
not appealed against, and no objection was taken thereto in the memorandum 
of appeal, an oral objection taken on appeal to such order was disallowed. (10) 


(1) Manni v. Crooke, 2 A. 296 (1879): 
Peary v. Norendra, 37 I, A. 27 (1909) ; 37 
C. 229. 

(2) Pragi Lai v. Maxwell, 7 A. 284 (1885). 

(3) Hukm (^hand, C. P. C. 466. 

(4) Ha])i]i-nl ■ r. Achaibar, 4 A. 145 
(1881). 

(5) Bamkinkar Biswas c. Akhil Chandra 
Chowdhuri, 11 C. W. N. 350 (1907); .35 
a 519, P. B. 

(6) See Fatmabai i*. Pirbliai Virji, 21 B. 
580 (1897) ; Krishna v. Mekamperuma, 10 M. 
44 (1886) ; Jibanti Nath v. Gokool Chnndcr, 
19 C. 760 (1891) [defendant cannot lx; made 
co-])laintiff after limitation period] ; Harak 
Chand v. Ueonath Sahay, 25 C. 409 (1897) 


[limitation applies to assignment after suit, 
mde ante, p. 562]. 

(7) Googleo Sahoo v. Promlall Sahoo, 7 
148 (1881); BOO Ridhnath Sahoy v. Gopco 
Sahoo, 14 W. R. 90 (1870). 

(8) Rabbaba i\ Noorjehan, 13 0. 90 (1886). 
As to action under the C3iartcr Act, see 
Judoopnttec v. Chunder Kant, 9 W. R. 309 
(1868). 

(9) Rakhal Doss v. Protap Chunder, 12 
W. R. 455 (1869); Beer Chunder Roy v. 
Shaikh Tumeezooddecn, 12 W. R. 87 (1869) ; 
Shaikh Lull Mahomed v. Shaikh Peer Nazur, 
18W. R. 112 (1872). 

(10) Hansi Lai v. Raniji T^al, 20 A. 370 
(1898). 



570 


THE CODE OF CIVIL PROCEDURE, 


Fibst Sohei>. 
0. i,rr. 11-13. 


IJndor tlie present Code no direct appeal is given and the same rule as to revision 
will apply. Tile Code may, however, be obje/ded to in the appeal from tlio 
fiinl decree under sect. 105, fost. 

11 . The Court may give the conduct of the suit to such 

Conduct of suit, ferson as it deems proper. 

Conduct of suit. — This rule was originally part of seed. 32 of tlie last 
Code whifli referred to conduct of suit by the plainliif. The word “suit” 
does not ordinarily include, defence, but, according to ihe English practice, 
the conduct of the defence also is often givim to one of the defendants ; as for 
instance wluiii a surviving partner of a partnership was made a co-d(;fendanL 
.as one of the cxe(Uitors of a deceased pajdner, the conduct of the defencp was 
given to the other executor on the ground that the interests of the surviving 
partner might conflict witli those of the estate of the deceased partner.(t) 
Apparently with a view^ to adopt that ^w'actice, the word “person ” lias been 
snlistitut cd for plaintiff. 

12 . ( 1 ) Where there arc more plaintiffs tlian one, any one 

/tppeamnee of one of O’’ authorized by any 

several plaintiffs or de- other of them to appear, plead oi‘ act for 
fendants /or of/iers. other ill any proceeding; and in like 

manner, where there are more defendants than one, any one or 
more of them may be authorized by any other of them to appear, 
plead or act for such other in any proceeding. 

(2) The authority shall be in writing signed liy the party 
giving it and shall bo filed in Court. 

Appearance by one of several plaintiffs or defendants. —0. III. 
r. 1 enacts tliat parties may appear and act themselves personally in all suits. 
The present rule provides for the .actual representation of a party 0) 
a suit in tlu’ course of its progress by another party on the same si(l(‘, and 
0. III. j*. 1 lastly enacts that a party may, nnless the ('Oiirt otherwise 
directs, be represented by a stranger to the suit, namely, by a professional 
.adviser or by certain recognized agents specified in 0. III. r. 2, jiost. ft was 
lield under the corresponding section of the Code of 1850 (sect. 115), tliat it. 
was sufficient if tlie authority was in witing, and tliat no general power of 
attorney was necessary. (2) 

13 . All objections on the ground of non-joinder oi mis- 
Objections as to non- joindcr of parties shall be taken at the earliest 

joinder or misjoinder. possible Opportunity and, in all cases where 
issues are settledy at or before swdi settlement^ unless the ground 
of objection has s'ohsequenfly arisen^ and any such objection not 
so taken shall be deemed to have been waived. 

“ Objections.” — The objection dealt with by this rule is one foj* joinder 

(1) Peek Ray, 3 Cli. 282 (1894 ). 103 (IStifi). 

[ (2) Ambarara v. Himatsing, 2^13. H. C. !rT 
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or misjoinclor of jiaj’ties. It, docs not refer to objections on the groimd 
of want of a cause of action or I’iglit of suit in the plaintiff, wliich may not be 
disclosed until the case has been proceeded with and evidence has been 
taken. (1) In the case of objections with which the rule does deal, the 
question whetlier there is or is not a want of parties in any 2 )articulai* case will 
depend on llie substantive law applicable to it. The rule of procedure does 
Jiotliing more ilian provide that certain rules of substantive law can only bo 
enforced oi* given effect to in a particular way or under particular limitations. 
So wliile sect. 45 of the Contract Act is a matter of substantive law, the rule 
includes an objection for want of a co-promisee as a plaintiff, it being intended 
to b(i a restriction on the right or necessity, as the case may be, of joint-promisors 
or projiiisees to sue or be sued together, just as other limitation and procedure 
rules are virtually restrictions on the exercise of rights which, but for them, 
would exist and be enforcenble.(2) 0. II. r. 7 enacts a similar rule as regards 
causes of action. 

“At the earliest possible opportunity.”— Tlje necessity for this 
provision and that in 0. II. r. 7 is founded on the fact that if the objection 
is tak(‘n in time, the plaintiff jnay take stej)s to join the persons wliose non- 
joimh'r niay be objected to, (5) or renu'xly the misjoinder of claims objected 
to. The first liearing of a suit- may, however, be the earliest opportunity a 
dehnidant may liavc of raising the objection, which, if taken in tlie defen- 
dant’s written statement, cannot be considered too late. (4) But tlie 
grounds of objection must liave existed before the first liearing, otherwise 
an objection could not liave In’cn mad(i or waived. If it did not so exist 
an objection may be made after tlic first liearing at the earliest opportunity 
alter it came info existence. (5) Tlie time now fixcnl is the settlement of issues. 
As pointed out in tlie first of tlie cases last cited, “cases miglit occur in which 
sect. 54 would not prevent the defendant from objeidlng to the want of a 
proper party even after tlie first hearing, viz. where, after the first hearing 
and before decree, a co-parcener or remainderman or reversioner is born, or 
where a woman (wlio is a party) is married to a man who is not a party 
to the suit. Tlie objection did not exist at or before the first hearing, and 
therefore could not have been made or waived by the defendant, and if 
he made it, at tlm earliest opportunity after it came into existence, he 
would have satisfied the spirit of sect. 54.” The section lias been amended 
accord iiigl}". 

If the objection is admitted by the plaintifi, tlie Court, should, in the case 
(»f part ies; act under 0, I. r. 10, and not dismiss tjie suit, (6) and the Court may, 


(1) Heinigcr r. h,oz, 25 B. 433, 407 (1900), Co., 7 C. 594, 003 (1881). 

in which case the (h t. ct was in the plaiutitf’s (4) Tinam-ud-(liii«;.Liladliar,14 A.524(I892). 

title and not luendy in the omission to add (5) Modlie v. Dongre, 5 B. 609 (1881), cited 

tlio real owner wlfosc interest entirely ex- post, Heo also Tmam-ud-din v. Liladliar, 

eluded his own. supra, at p. 526, where the Court referred to 

(2) iVr Powell, J., in Kale Khan v. Seva Imt did not decide upon the question of the 

Rani, 1889, 1*. K. No. 150 ; and in Jadulla effect of ignorance of the facts on which the 

Khan v. Bhana Mai, 1 882, P. R. No. 58 ; cited objection depends. 

in Hukm Chand, C. P. (!. 468, 469. (6) See Van Gekler r. Sow or by, 44 Ch. D. 

(3) Rajnarain v. Universal Life Assurance 374, and ante, p. 544. 
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where it is possit)!?, whether tJie defendant omits to object (1) or objects and 
tJie plaintilf refuses to admit the objection, exercise of its own motion tiie powers 
given by tliat rule. If tlie objection when taken is not admitted by the plaintiff, 
and lie does not apply to amend, but maintains the correctness of the plaint, 
and the (iourt, without immediately deciding the point, tries the case, and at 
its coneJusion finds that the objection is good on facts proved by the defendant, 
tlie suit must be dismissed. (2) 


“ Waived.”— Where an objection as to misjoinder (3) or of non-joinder (4) 
is not taken in the Court of first instance it will be disallowed in appeal, and 
the claim will be disposcid of on the merits. In Phirm Pas v. Shama 
Soondri,(r)) the plaintiff widow made an adoption pending the suit, but the son 
was not- made a party, and on an objection being taken as to tliat before 
the Privy Council, Lord Campbell spoke of it as “ a safe maxim for a Court 
of Appeal to be governed by, that an objection, which, if taken, might have 
been cured, and which has not been taken in the Court below, shall not be 
taken in the Court of Appeal.” And see now sect. 99. which amends the 
former sect. 578 so as to include cases of misjoinder. The former section con- 
cluded with the words ‘‘by the defendant.” It was pointed out(()) that 
tliese words showed that the section did not limit the right of the plaintiff 
to add parties at any stage of the proceedings. Thus, in the case cited 
it was said : “ Often a defendant may be indifferent to the absence of 
persons who ought to be parties ; Wt it, nevertheless, may be most 
important for the plaintiff to add them in order that they may be ^und by 
the decree in the cause. The plaintiff may not, until an advanced stage in 
a cause, become aware that persons ought to be made parties who have not 
been so made. The defendant may be well aware that those ought to be made 
parties, but purposely lets the first hearing pass witliout objecting to theii* 
absence from the suit, and thus, so far as he is concerned, waives the right to 
object. But his waiver of that objection would not affect the. absent parties, 
and a decree made in their absence would not bind them. Hence it is that, 
although sect. 31 limits the defendant’s right to object, the second passage of 
sect. 32 (corresponding with sect. 29), leaves it open to the plaintiff ‘ at any 
time ’ before decree to obtain permission to make new parties.” The words 
have now been omitted as unnecessary. 


(1) Imam-ud-din v. Liladhar, 14 A. r)24 
(1802), at p. 52(1 

(2) Boydonatli Rag r. Crish Chunder, 3 0. 
2(), at p. 29 (1877) ; RaniRobuk v. Kamlall. (> 
(t 82.3 (J881) ; Radri Das v. .Tawala Pershad, 
ISO I, P. R. No. 80, F. B. ; cited in Hukm 
(Jhand, C. P. C. 460 ; Kalidos v. Nathu, 7 
B. 217 (1883) ; in Arumugam v. Sundarajev, 
8 M. L. J. R. 3, the non-joinder in tlio 
particular case was held not sufficient to 
justify dismissal. 

(3) Fakirapa v. Rudrapa, 1(5 B. 110, 122 
(1801) ; Tulsha r. Copal Rai, 0 A. 632 (1884) 
f misjoinder both of parties and causes of 


action] ; Magaluri r. Narayana, 3 M. 369 (1881). 

(4) Pararaasiva v. Krishna, 14 M. 498 
(1801) ; Moidinkutti v. Krishnan* 10 M. 322, 
320 (1887) ; Hira Lai v. Ramju, 6 A. 67 
(1884 ) ; Purshottam v. Kala Govindji, 26 B. 
301 (B)01); Uma Sundari Dasi r. Raraji 
Haldai, 7 C. 242, 244(lj^81). 

(5) 3 M. I. A. 220, 242 (1843) ; foil, Hari 
Saranr. Bhubaneswari, 15 i. A. 195 (1888), 

(6) Modhe v. Dongre, 5 B. 609, 612 (1881), 
per Westropp, C.J., though such application 
may be refused if made at a late stage and 
if inconvenient. 8eo Mokha Harakraj r. 
Biseswar, .6 B. L. R. App. 1 1, 12 (1870). 
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Every suit shall as far as practicable be framed so as 
to afford ground for final decision upon the 
subjects in dispute and to prevent further 


Frame of suit 


litigation concerning them. 


2. (1) Ev(*ry suit shall include the whole of the claim 

Suit tD include the which the plaintiff is entitled to make in 
whole claim. respect of the cause of action ; but a plaintiff 

may relinquish any portion of his claim in order to bring the 
suit within the jurisdiction of any Court. 

(2) Where a plamtift* omits to sue in respect of, or inten- 
Reiinquishment oi part tioiially relinquishes, any portion of his claim, 

0^ he shall not afterwards sue in respect of the 

portion so omitted or relinquished. 

(3) A person entitled to more than one relief in respect 
Omission to sue for of the same cause of action may sue for all 

one of several roliefs. qj ^ny of smh reliefs ; but if he omits, except 
with the leave of the Court, to sue for all such reliefs, he shall 
not afterwards sue for any relief so omitted. 

Ex'plamdion. — For the purposes of this rule an obligation 
and a collateral security for its performance and successive claims 
arising under the same obligation shall be deemed respectively to 
constitute but one cause of action. 


Illustration. 

A lets a house to B at a yearly rent of Ks.l,2(X). The rent for the whole 
of the years 1906, 1906 and 1907 is due and unpaid. A sues B in 1908 
only for the rent due for 1900. A shall not afterwards sue B for the rent due 
fox 1906 or 1907 , 

Previous provisions. — The terms of sect. 7 of the Code of 1859, and of 
sect. 43 of the last Code, so far as regards the first two paragraphs, did not 
vary materially. The former declared that “every suit shall include the 
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whole of the chiini arimuj out of the cause of action.” The last Code 
substitutes the words '' which the plaiutijf is ciUltlcd to make in respect 
and tile (;lause “ hut a plaintiff may relirquish any portion of his claim in order to 
briny the suit within the jurisdiction of any Court ” were added. TJio cases tliere- 
fore decided under the C\)d(; of 1859 were in point, (2) so far as these two para- 
graphs wej‘(‘ concerned. The last two paragraphs were, however, new, and were 
introduced to do away with the view taken under the Code of 1859, that tiic 
plaintiff, though prohibited irom splitting, his claim, was not bound to pursue 
all Ills reinedies at once.(3) This section in tlic Code of 1882 was therefore, 
in tliis iesp(;ct, more comjmdieiLsive in that it provided that a person entitled 
to more remedi(‘.s than oik; in respect of the same cause of action must combine 
all Jiis remedies in the first suit, unless he obtained the leave of tlie Court to 
r('S(‘rv(; some of Jiis nanedies for a subsefjuent suit. (4) The present rules are in 
substantially t Ik; same terms as tin; corresj^onding sections in the last Code, with 
the exception of the omission in clause 3 of r. 2 of the words "obtained before 
the jirst hearinyf as to which, see post. 

The section enacts the general rule that. “ contestajits are not allowed to 
s])lit uj) a cause of action, even where they have an election of different 
remedies, into diffcj’ent actions, or to suppleincuit an incomplete, remedy tliey 
may have selected at the first by availing themselves sulisequently of 
allot tier.” (5) 

Principle and scope of the two rules— K. i contains provisions of 
a positive and directory character as to the framing of the suit widi a view 
to jirocuie finality of decision.(G) Where, however, it was argued tliat tlie 
phrase " the subjects in dispute ” in the former section connoted tiie corpus 
or object-matter of the claim, and that therefore all possible claims to the 
same should necessarily be offered for decision in the suit, tlie Madras High 
Court (7) said : “In our opinion the expression ‘ the subjects in dispute ’ 
signifies tlie general relation between the parties to the suit for the determi- 
nation of which the suit is brought. In other words, the object of sect. 42 
(now r. I) is to require the plaintiff to bring forward his whole case as to the 
matter of litigation on the question of right involved in the suit, and not 
to require him to unite all the causes of action whicli he may liavc against 
the defendant in respect of the corpus or object-matter of the suit.” In 
this resjiect, therefori*, r. I bears the same construction as r. 2, in which there 
is nothing to warrant the inference that all causes of action ought to 

(1) Ab to these words “ ill rcsixict of,” and ba.scd : Abhiram Das v. Hriram Has, 3 

‘‘ arising out of,” see Veiilcoba v. 8ubbaima, J5. L. R., A. C. J. 421 (1861)). 

11 M. Ifil, at p. 153 (1887). (4) Ramaswami Ayyar v. Vythinatha 

(2) Huiican Bros. v. Jeetmull Greedharoo Ayyar, 26 M. at p. 770 (1902) ; and see 

I^all, 19 C. at p. 378 (1892). Govind v. Parashrani, fh B. at p, 167 (1900), 

(3) See Mululv Fuquoer Buksh v. Monohur and post. 

Hoss, 2 N. W. P. 00 (1870) ; Jobunti Nath (5) WoUs, Res Judicata, § 228. 

Khan r. Shib Nath Chuckerbutty, 8 C. at p. (6) See c.g^ Lala Surja Pi’osad v. Golab 

821 (1882) ; Saboer Khan v. Kali Hobb, 1 W. Chand, 27 C. 724, 761 (1900). 

R. 199 (1864). A jdaintiff was, however, (7) Ramaswami Ayyar />. Vythinatha 

then, as now, bound to include in liis plaint Ayyar, 26 M. 760, 763 (1902), and see p. 766, 
all the grounds upon which his suit was ib. 
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be included in ilie alternative, or otherwise, in one and the same suit.(l) 
The penalty for non-compliance with r, 1 is provided for partly in r. 2 
and partly by Explanation IV. to sect. 11 . The fornuT provides that if the 
plaintiff omits to include a portion of the entire claim, which has arisen at 
the date of the suit, out of tlie cause of action on which the suit is based, he 
shall be precluded from suing again in respect of such portion; and the 
latter provides that the matter of every ground which the plaintiff might 
and ought to urge in support of the cause of action on which the suit is 
founded shall be deemed to be a matter directly and substantially in issue in 
the suit, and decided therein whether such ground was actually relied upon 
or not in the suit. In other words, r. 2 requires that the whole claiju 
which has arisen, at the date of the suit, out of the cause of action shall be 
included in the suit so as to avoid splitting of a claim or claims arising out of 
orie and the same cause of action. And Explanation IV. to sect. 11 enjoins 
that every ground which could and ouglit to have been urged in support of 
the claim actually made in the suit, shall be deemed to have been adjudicated 
upon therein, whetJim* it was actually urged or not.(2) The rule embodied in 
r, 2 does not operate to gi\'c the defendant a groimd of exception to the first 
suit, but by prohibiting a second suit it indirectly compels the plaintiff 
to include his whole demand in the first suit, (5) and is thus a complement to 
r. 1. To illustrale the operation of r. 2 over the second suit and not the first : 
where tJie j)laiiitilf claimed, by right of inheritance, for partition of one 
out of a number of villages left by his ancestor, and the lower Court 

(lismiss(‘d the (daim as nntc.nable under the corres])onding section of the Code 
of 1850, the App(‘llate Coiul held that tliougli that section might operate as a 
]>ar to any future claim by plaintiff for partition of the remaining villages 
by right of inlieritance it could not be taken to be a bar to the then present 
claim. (4) 

R. 2, which provides against what is called the splitting of a cause of action, 
is founded on the maxim that no one shall be twice vexed for one and 
the same cause. (5) It is directed against two evils, tlie splitting of claims 
and the splitting of remedies in respect of one cause of action. If a 

mnn omits from his suit a portion of his claim he shall not afterwards sue in 
]'espcct of it ; if lie omits one of his remedies he cannot afterwards pursue it.(G) 
It has been said that there is no rule of procedm’o which is foundwl on 

bettor joason and good sense. (7) At the same time, it has been pointed out 


(1) KairmswM'»>( Ayyar v. Vythinatlia 
Ayyar, 20 JM. Tn ' '002) ; vide also ^ost, 

(2) Ib. at pp. 700, r07. 

(3) Ittappan v. Man ivikrama, 21 M. 163, 
at p. 160 (1897). Thore are, however, cases 
in wliich the nature of the right i» such that 
independently of the rule the plaintiff is pro- 
hibited from severing his claim, ib. See also 
Musumat Soonder v. Khilloo MuU, 2 N. W. P. 
90 (1870). 

(4) Choc 8ingh v, Buhadoor Singh, 1 Agra, 
55 (1800). 


(5) Balmakund v. Sangari, 19 A. at p. 383 
(1897) ; Umod Dholchand r. Pir Sahob, 7 B. 
134, 130 (1883). See Whitley Stokes, ii. 
Anglo-Indian Codes, 397 ; Sodho Saran v» 
Hawal Pande, 19 A. 98, 99 (1893) ; Narayan 
i>. Shamrao, 27 B. 379, 382 (1903), 

(0) Govind v. Parashram, 26 B. 161, at 
p. 167 (1900) ; Chliabil Das v. Massu, 4 P. R. 
vol. 49, p. 4 (1914) ; Triinbak v. Bhagwan Das, 
23 B. 348 (1898). 

(7) HikmatuUa Khan v. Imam All, 12 A. 
203, at p. 200 (1890). 
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that while in order to clLict llie good objec5t of preventing unnecessary 
litigation, suitors are deprived of riglits to wliicli tlioy would otherwise'. l)e 
entitled under the general law, the Courts should be careful in carrying out 
tliese provisions to confine their scope; and construction within certain recog- 
niised limits and principles so as not to take suitors unfairly by surprise and 
to do as little injustice as possible in individual cases. (1) So far as regards 
tile j)a,rty sought to be barred, the principle is that where the cause of action 
is the sann; and the jdaintiff has had an opportunity in the former suit of recover- 
ing and jirocuring what he seelcs to recover in the second, the latter 
suit is barred. (2) Tht; distinction between this rule and that of judicata 
is that whereas the latter rule prescribes that what has been decided or is deemed 
1o have been decided cannot be raised again, the present rule prohibits 
that being put forward which should have been, but was not, offerea for the 
Comt’s decision, and in respect of which in consequence of such omission no 
decision has lieen given. The present rule depends entirely on the identity 
of tlie cause of action, the liar being created by the institution of the suit and 
not by the judgment. (3) The bar exists not because the point has been decided 
but liecause it should and would have been decided if the plaintiff had put it 
forward. 

The plea under j'. 2, it lias been held, (4) does not involve a question of 
jiu’isdiction, and no Court is bound to take it up proprio motu. As it is intro- 
duced simph' for tJie benefit of a defendant, to jirevent him being liarasscd by 
numerous suits, he should expressly ple^id it before judgment, if he wishes to 
take advantage; of it. Eurther, where objec-tion is taken to the suit tlie onus 
is on tlie defendant to siiow that the causes of action are identical and that the 
suit is tliereforc barred ; (5) and he cannot in this, any more than in any other 
jnatter, plead his own wrong.({)) 

The former s(;ction has been held applicable to suits under tlie N.W.P, 


(J ) Anderson, Wright & Co, v. Kalagarhi, 
J2 C. 339, at p. 345 (J88r)), per Garth, C.J. 
'I'he .same leariu'tl Judge, in Pramada Da.si v. 
J.aklu Jviarain Miller, 12 C. at p. 03 (1885), 
said : “Now speaking for myself, I am ono of 
tlio.so who believe that, however construed, 
s. 43 has done, and will do, a vast amount of 
injustice, and 1 am therefore jiart-ieularly 
careful to give it a eoaslruetion no larger than 
il will reasonably bear.” There cannot, how- 
evd-, bo any doubt that the rule, if apjiliod 
properly, is one of justice and not mere 
technicality. In this as in other respects, if 
injustice ensue, it must be laid not to the 
rule but to its improper application to cases 
not falling within it, as pointed out in Herm. 
Comm., § 220, cited in Hukm Chand, C. P. C. 
499. If a party may divide a single and 
entire cause of action once, there can be no 
limit but the caprice and the will of the party 
to endless divisions, and the rule therefore 
is designed to suppress a serious gidevauco. 


Banku v. Uopal, 14 (\ L. J. 589 (191 1). 

(2) See Nelson r. (Jouch, 15 C. B. N. S. 99 ; 
fckuTcio r. Noel, 15 Q. B. D. 549, 550. 

(3) Monsliaram v. (Jonesh, 17 C. W. N. 521 
(1912). 

(4) Muhammad Nur r. Muhrvia, 1885, P. 
R. No. 37. 

(5) Upeiidra Lai Mookerjet* r. Secretary of 
State, 20 U 710 (1893). 

(0) Subbayya v. Venkatesappa, 0 M. 49, 
53 (1883). In Shaikh Punja v. Shaikh 
Oodoy, 18 W. R. 337 (1872), the plaintilf 
was held to bo prohibited from raising the 
question of the validity of the decree which 
he hold. As to inoonsisfent contentions, see 
Gandy v, Gandy, L. R. 30 Ch. D. 67, where it 
was held that a party w'as not at liberty to 
retain the benefit of a decision given on the 
footing that his liability under a covenant 
continued, and at the same time to insist that 
his liability under it had determined. 
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Kent Act,(l) as also to suits under Act X. of 1859, tlic principle on wliicli it is 
based being one of general equity ; (2) but not to suits under tbe Dekkan Agri- 
culturists Relief Act, that Act liaving been amended so as to remove the bar 
created by this rule. (3) The Act of a guardian binds a minor unless unreasonable 
or improper, and the rule is therefore a bar to a suit by a minor who has attained 
majority and whose guardian had previously relinquished a (;laiin.(4) The 
rule does not apply where there has been no adjudication and leave has been 
specially grant (;d to bring a fresh suit. (5) 

“ Suit.” — The word does not here apply to execution proceedings. K. 2 
deals with the frame and initiatory stages of a suit, and is not applicable after 
judgment and after the rights of the parties liavc bcaui decided by a decree, 
in whicli the cause of action lias merged, to proceedings in execution, any more 
than, for example, sect. 44 of the last Code (or 0. II. rr. 4, 5 of this) would be 
applicable. (C) The question as to the applicability of the principle embodied 
in the section might ailse in two ways. Firstly, where the decree gives reliefs 
of a dilierent cliaracter, such as a decree for possession and a decree for costs. 
There is nothing in the Cod(^ to prevent sei)arate and successive applications 
for cxeculion as regards each of them. (7) Secondly, rediof of a single cliaractcr 
may ])e given by a money decree for, say, Ks.KXX). The Full Bench in tJic 
lirst-mentioned case reserved its opinion whether in sucli a (-asc iJic 
plaintiff would be entitled to split up the execution of the decree by 
successive applications to execute to the cxtejit, for Instance, of Ks.lO. 
Tlic rule has ])een held not to apply in a case where there were two suits, and 
where one being struck off on the objection of the defendant, the plaintiff applied 
and was allowed to amend his claim in tlie other suit. (8) An aj^plication to 
file an award is in many respects analogous to a suit, and therefore; the privilege 
given to a plaintiff in a suit to abandon portion of the claim in order to bring 
the siill within the jurisdiction of the Court has been held to apply also to a 
case wlicje the jnirty comes in with an application to cause an arbitration award 
to be tiled. (9) As to wliethcr a proceeding for le vocation of jnobatc is a suit 
or not, sec case cited. (lU) 

“Shall include.” — Ordinarily a claim is expressly siJecified. In some 
cases, howcvcT, the claim in the prior suit will be construed to include a claim 
which, though not specially stated, is naturally implied in it . So a prior suit 
for ied(‘mption of land was held to have included the trees on tin; land, and 
the Ooiut having failed to adjudicurtc upon the portion of tlie claim relating to 


(1) Madlio t. hirli, .5 A. 400, F. B. (1883). 

(2) Adliirani v. lUghu, 12 C. 50 (1885); 
I’lirbhoo V. RamjuaM 'in, 1 A. H. C. R. 110 
(1869). Bee Ram ^Sunder t\ Kriuhno, 17 
W. R. 380 (1872). 

(3) Laluchand Girjapjia, 20 B. 409 
(1895). 

(4) Gopal V. Narasinga, 22 M. 309 (1899). 

(5) Venkata v. Ranga. 10 M. 100 (1887) ; 
Bohai’i Lai Pal v. Baran Mai, 17 A, 53 (1891) ; 
see jmt, p. 599. 


(0) Badho Sarau v. liawal Pande, 19 
A. F. B. 98, 100, 101 (1893) ; foU., Kadha 
Kishen Lall r. Radha Porshad iSingli, 18 C. 
515 (1891). 

(7) lb. 

(8) Ram Tarun Kooudoo v. H ossein 
Bukab, 3 C. 785 (1888). 

(9) Grish v. BrojonatJi, 20 \V. R. 50 
(1873). 

(10) Kliirodamuyi Bamiani i\ IbignlaSun. 
dari, 4 U. L. J. 192 (1900). 
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the trees, a Iresli suit based on it was competent to tlie idaintiff.(]) If a niort- 
gjigor in a suit for redemption of an usufructuary mortgage omits to claim 
surplus profits, a subsequent suit for the recovery of such profits is barred by 
this se(‘tiou.(2) The omission in a inior suit against one of several joint pro- 
misors of a part of the cause of action is no bar under sect. 43 of the last Code 
(now represented by this rule) to a subsequent suit against another joint pro- 
juisor foi* the portion so omitted. (3) A plaintilf who omits to sue for a portion 
of his claiiii, stating that he does not relinquish it but means to sue again for 
it, can gain nothing by such statement; but, on the other hand, neither (-an 
such a statement furnish a reason for holding the fii’st suit to be barred. (4) As 
regards a plaintiff’s claim for relief, he must either include it or obtain the leave 
of the Court to omit it, if he docs neither he is barred. (5) 

“ The plaintiff.” — It has been held that a defendant's claim to set-off 
stands in the position of a claim by a plaintiff in a separate suit, and that he 
juay, ill relation to his cross-claim, be rightly regarded as a plaintiff within the 
meaning of t lie section. (G) 

Conditions of applicability of the rule.— The main conditions, the 
existence of which is necessary for the applicability of the rule, and whieh are 
dealt with in detail hereafler, are : («) the existence of a cause of action in the 
prior suit ; (b) which was known to the party ; (c) and whieli the Court had 
jmisdiction to try ; and (d) the identity of parties ; and (c) of the cause of 
action, the meaning of which last-mentioned term in connection with the subject 
is subsequently defined and exemplified by rcferciK'.e to cases of tort, contract, 
and of a miscellaneous character. 

(a) Existence of cause of action in prior suit presupposed. — 

The fh*st thing to be considered is whetlier the cause of action in the second 
suit is the same as in the lirst. If so, but not otlierwise, the s(?(*-ond suit is 
barred in respect of any portion of the claim wliich was omitted from the first 
suit. (7) Where there is an infringement of one right and one cause of action 
has arisen, the plaintiff must make Ids whole claim once for all in one suit. 
If the plaintiff had thus an opportunity in the former suit of lecovcring what 
he seeks in the second, the former suit is a bar to tlie latter action.(8) But 
this rule, which requires the whole claim to be put forward, presupposes the 
existence of a cause of action and will have no applictation where it is found 
that the forjiier suit had no cause of action. This will generally be the case 
when the former suit was dismissed as premature, in which case the claim 
may be put forward in a suit brought on the maturing of the cause of action.(9) 


(1) bakahiraui v. Darku, 10 B. H. C. K. 
300 (187,3). 

(2) Ham Bin t’. BliUj) 8ingh, 30 A. 225 
(1908). 

(3) Ramanjulu v, Ai’ava Mudu, 33 M. 317 
(1909). 

(4) Musumat ^oonder Bibeo v, Khilloo 
MuU, 2 N. W. P. 90 (1870) ; and sou Maksud 
Ail v. Nargis Dyv, 20 C. 322 (1892). 

(5) xMaksud Ali v. Nai’gi.s Byn, 20 C. 322, 


at p. 325 (1892). 

(0) Nawbut Pattak r. Mahesli Naiuyun 
Lai, 32 C. 654 (1906). " 

(7) Kakaji ?>. Bapuji, 8 B. H. C. K. 205, 
209 (1871) ; Ittappan r. Manavikrama, 21 M. 
at pp. 150, 158. 

(8) Ib., at p. 150. 

(9) Hukin Cliand, C. P. C. 500, citing 
Alimad Khan v. Mclu' Kbun, 1893, ]\ B. 
Nu. 35. 



First Sched. 
O. 2, rr. 1-2. 


FRAME OF SUIT. 


579 


There is uo bar if the plaintiff Jiad iu fact no cause of action in respect of his 
claim at the date of the institution of the prior suit and so could not have sued 
or properly sued,(l) and where nothing is decided but that sliould he sue again. (2) 
In short, only tlie claim which the plaintifi is able to make must bo 
put forward, and only so much of the claim is required to be included 
as t]»e plaijitift’ may be able to make at the time of institution of the 8uit.(3) 
If, further, a person has a claim by reason of tlic defendant’s default, but is 
entitled to waive it and does so, he is not precluded by such waiver from enforcing 
his claim in the case of a subsequent default, the cause of action not being the 
same. (4) 

(h) Which was known to the party.— An omission to sue can only 
be a bar wlien the claim was known at the date of the institution of the fii'st- 
suit. A right wliich a litigant possesses without knowing or ever having known 
that he possesses it can hardly be regarded as a ‘‘portion of his claim ” within 
the meaning of the section. (5) A person cannot, moreover, omit or relinquish 
lhat of which he has uo knowledge. The provision as to omitting a claim 
clearly involves tlie idea that the plaintiff so omitting was, at some time prior 
to the suit, aware or informed of the claim, or aware of the facts which would 


(1) Veukoba r. iSubbaiina, ]J M. 15J, 153 

[claim must liavc been oiifor(H*able at date of 
ioimcr auiij; 8hadi v. (bvinda, 1890, P. R. 
No. 127 ; Raja Nilmani Singh i\ Annada- 
praaad Mook(‘rjee, 1 P*. L. R., F. R. 97, 100 
(1868) [tho phuntill could not in the prior 
Huit have K^coverod damages] ; Balkrishna r. 
Hari Shajikar, 8 R. H. R. A. 0. J., 64; 
foil, in Narayan Rabaji r. Pandurang Ram- 
chandra, J2 R. H. C. R. 148, 155 (1875) [suit 
for j)aitition held not barred, as the property 
being mortgaged wa.s not available for aetual 
])artition at the time of the former suit]; 
alikr if the projuirty was available for parti- 
tion; Ukha v. Daga, 7 R. 182 (r882) ; dis- 
appioved m Monsharam v. Gonesh, 17 
0. ^V. 521 (1912); Nurid Lall Bose c. 

Mcer Aboo Mahomed, 5 C. 597, 601 (1879) 
[the eompensation money, subject of the 
second suit, h < not been drawn from the 
nollector’s Couu until after the institii* 
tion of the former sun ] ; Mayi v. A vuthraman, 
22 M. 107 (1898) ; Liialadom v. Kakkath, 25 
M. 669 (1902) [conversion complained of was 
subsequent to date of former suit]. 

(2) Kakaji v. Bapuji, 8 B. H. C. R. at p. 
208 (1871) ; this caw^ was cited with approval 
in Bocharji r. Pujaji, 14 B. 31, 55, 56 (1889), 
where the (’ourt in the (irst ease had refustul 
to adjudieate upon a particular quebtioii. 


(3) Sec Hukm Chand, C'. P. C. 503, and 
cases cited in n. (8), p. 554. 

(4) See Ram Bhaj v. i)evia, 1881, P. R. 
No. 123 [provision in mortgage that principal 
should bo paid without interest within ono 
year ; if not paid monthly, interest payable ; 
in default of payment of interest mortgagee 
entitlo<l to sue for both princi|)al and interest. 
Held, uo one was obliged to take advantage of 
forfeitui-e, and suit for interest did not bar 
second suit for iirineipal and interest accrued 
<hic subsequent to former suiij; Raman r. 
Wazira, 1886, P. R. 79. Mortgage t)rovided 
that iu default of payment mortgagee might 
sue for possession. On default suit brought 
for interest due held not to bar suit for 
possession in easo of subsequent default | ; 
Badi Bibi v. Sami Pillai, 18 M. 257 (1892); 
and Hukm (-hand, C. P. C. 501*503. 

(5) vVmanat Bibi v. Imdad Husain, 15 i\ 
800, 808 (1888) ; s. c., L. R. 15 1. A. 106, 112. 
Following this decision, the Punjab Chief 
Court held that to constitute the bar the 
plaintilTs must have been “ aware of tho facts 
which w'ould have cjiiabled them to make tho 
claim ; ” Shadi v. Gainda, 1890, P. R. No. 127 ; 
Batul Kunwar v. Muni Lai, 32 A. 625 (1910). 
Goraohand v. Basanta, 15 G. L. J. 2(>0 
(I9IJ). 
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ive him a cause of action. (1) It has also been held that where Ihe facts have 
leen fraudulently concealed, the fraud gives a new cause of action on which the 
[jcond suit may be brought (2) Where, however, a person knows of the facts 
efore tlie institution of the suit and omits to make a particular claim by an 
versight, it is no answer to say that such omission was due to mere mistake, 
iid was not actuated by any fraudulent or dishonest motive. If the words 
f a law are clear and positive, they cannot be contested by any con- 
deration of the motives of the party to whom it is to be apydied, nor limited 
y what the Judges who apply it may suppose to have been tlie reasons 
)r enacting it. (3) Nor, where the plaintiff is aware of his cause of action, 

1 it necessary that the amount of damages resulting therefrom should 

0 known or even be capable of being known. So it is a general principle 

1 cases of breach of contract or tort, that where there is but one cause 
E action damages must be assessed once for all.(4:) In some cases of wrong tiic 
luse of suit is not complete until actual damage has ensued ; but when once 
le cause of suit is matured, tlie subsequent occurrence of fuiiiier damage, 
hetlier after or before this has been adjudicated upon, does not originate 
fresh cause of suit ; were it otherwise, litigation might have no end, for in few 
ises docs the damage flowing from a wrong or breach of contract cease with 
ne event. (5) Therefore, as regards damage actually incurred, all must be 
aimed, and as regards those which have not actually accrued at dale of suit, that 
, lutur('. or prospective damage, those not known may be estimated, and arc 
icrcfoj’e, in contemplation of law, deemed to be known, and must be claimed 
)r once for all. (6) • 

(c) And which the Court had jurisdiction to try.—lt is obvious 
lat a plaintifi is not debarred from having a matter tried in a second suit if 
y I’oason of the absence of necessary jurisdiction it could not be heard in the 
rst. lie is entitled to have his claim adjudicated. All that tlie section says 
i tliat if ho had an opportunity of having it adjudicated, which he neglected 


(1) V^iraragava i\ KriBluiaaami, 0 M. 344, 
»0 (1882) ; Ambu r. Kcttilamina, 14 M. 23, 

) (1890) ; Manathodo v. Appu, 15 M. 29<>, 
)7 (1892) ; Sankaraii v. Parvatiii, 19 M. 145, 
18 (1885). And see obHcrvations in Doorga 
ath r. Kalee Narain, 24 W. R. 212, 213 
875). 

(2) Lauhman ISiiigh v. Saiiwal Singh, 1 
. 513 (1878) ; Bulwant Singh v. Cliittan 
ingh, 3 N. W. P. 27, 30 (1871). 

(3) Mooiiahec Buzloor Ruheenu v. Shum* 
xnmissa Bogum, 8 W. R. P. C. 3, 12, 13 
[807); a. c., 11 Mou. I. A. 551, 005; ref., 
ulwaiit Singh v. Ohittan Singh, 3 N, W. P. 
7 (1871), which understood the P. C. ruling 
i applying to knowledge as well as motive ; 
)ll. in Danes Chandra v. Ram Kumar, 3 
1. L. R.. A. C. J. 205 (1809), a case of boiui 
di' mistake ; ref., Ram Churn r. Siu. i)ro})o 
loye, 17 W. R. 122, 127 (1872), where the 


ilticree in the iirst litigation disclosed to the 
party that she had a larger interest than she 
thought ; foil. Syotl Abdulla v. Hurkishen 
Singh, 2 ('. L. J. 190 (1905). In Mcer 
Mahomctl v. Forbes, 5 AV. R. Act X., 90 
(1800), a iKjrson having sued for an amount 
m a certain coin, it was duo in a 

higher coin, hedd baned from suing for 
the difference. 

d4) Serrao i\ Xoel, 15 Q. B. 1). 559 ; Darley 
Main Colliery i\ Mitchell, 11 Ajip. Cas. 127. 

(5) Rajah Xd Monoo Siugli o. Issiir 
Chunder Choshal, 9 W.^R. 121, 122 (1808) ; 
for an instance in which the cause of action 
is not complete until damage has accrued, see 
Darley Main Colliery v. Mitchell, 11 App. 
Cas. 127. 

(0) See cases cited ante, and Bennett v. 
Hood, 1 Agra, 47 (1806) ; Bruiisden r. Hum- 
phroy, 11 1^. B. D. 141. 
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to avail liimself of, ]ie cannot sue a^^ain. A reasonable construction must b(j 
put upon the section, and tlie words “ whole ’’ claim must be understood with 
the qualification, “ in so far as it is cognizable by the Court in which tlie suit 
can be lawfully entertained. ”(1) It was intended to prohibit a second suit 
when the whole claim arising out of the cause of action was within the 
ordinary jurisdiction of tlie Court in whicli the plaintiff liad brought his first 
suit, or such suit had been made cognizable by the Court in point of pecuniary 
value by the relinquishment of a portion of tlie plaintiff’s claim under the express 
provision in the same section. (2) If the first Court had, in fact, no 
jurisdiction in respect of the claim, or any portion of it, the plaintiff need not, 
and indeed could not, have sued. If, in the same circumstances, and in the 
belief that a Court has jurisdiction, a party docs sue, he cannot be said to 
relihquish or omit a claim which is put forward, even though erroneously. 
If, therefore, as in the first case next mentioned, a party sues and obtains 
a decree wl icli is infructuous for want of jurisdiction, or, as in the second 
case, he is refused a decree, he is not precluded from suing again. Where the 
cause of action was not split because the plaintiff did not in the first case 
eitlier relinquish or omit to sue for any portion of his claim, and the necessity 
for the second suit arose out of the fact that the decree in the first suit was 
infj iirduous so far as regarded a certain portion of the property, in consequence 
of its having been made without jurisdiction, the section was held not to applv-(3) 
And where a plaintiff had a right to sue his mortgagor for the mortgage 
debt in the Court within whose jurisdiction the mortgagor resided, the 
tact that he erroneously claimed in that suit relief against the lands which 
that Court had no jurisdiction to give, and therefore refused, did not bar a 
subsequent suit in the propi'r Court to enforce the mortgage by sale of the 
mortgaged property.(4) The principle lias been held to apply even where 
tlie jurisdiction might have existed with a permission, which was never 
applied for. So, where at the date of the former suit the land in respe(‘t of 
which the subsequent suit was brought was subject to provisions whicli 
deprived the Courts of jurisdictioii, except wliere authority \ras given by 
Covi'rnment to entertain a particular suit, it was held not obligatory on a 
])laintiff to obtain the permission of Government. The latter was not bound 
to give the Courts jurisdiction, and might possibly refuse it, or might give it 
after such a lapse of time as would be a bar t-o a party proceetling with the 
rest of bis claim. Innes, J., said : “ If at the time of a cause of action so 
arising to a plaintiff, or in the interval between that and a sulisoquent date, 
any part of liis claim is not cognizable by the Court, it cannot, I think, be 
intended 1 hat ' must postpone his suit for the cognizable portion of his claim 
until the Court ji,. quires jurisdiction over the portion at present uncognizable, 

(1) Pattaravy Mudali V. Audiniula Minlali, 739, 747 (1881);' Griwli Oliunder Ranies- 

r> M. H. 0. R. 4J9, 422 (1870). suree, 22 W. R. 308 (1874). 

(2) Subba Ran v. Rama Rau, 3 M. (4) NaraRinga v, Venkatauarayana, Hi M, 
R. 0. R. 370 (1807) [ref., Pattaravy v. 481(1892). See Ram Soondur v. KriRlmo, 17 
Audiniula, .5 M. H. 0. R. 419; Nihal Singh W. R. 380 (1872) [where a former judgment 
e. Jowaya Singh, 1884, P. R. No. 102; Griah decided that the plaintiff had no oaufie of 
OJiunder v. Ramessurcc, 22 W. R. 308 (1874)]. action there was no cause of action used and 

(3) Rungacc Singh v, Soodist liall, 7 C. determined]. 
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OT be barred of all future remedy for the recovery of that portion. (1) Under 
the Code of 1859, wliere property was in two districts, it was necessary to 
apply to the High Court under sect. 12 of that Code for sanction of the trial. 
It was lield in some cases that a plaintiff was not bound to include all such 
properties in one suit, and to apply for sanction, and that lie might sue 
separately in each district,(2) The Calcutta High Court, however, held that 
a plaintiff should include all properties and apply for sanction. (3) Sanction, 
however, is no longer necessary for the exercise of jurisdiction over the whole 
property by a Court in which any portion of it is situate, and the plaintiff has 
now an absolute right to sue for the whole of the property situate in several 
(listirictnS, in any one of such districts. A suit-, therefore, for partition must 
include the property in all the districts, and a suit for partition of jiroperty in 
any one district will not be allowed.(4) The principle applies to defect of mat crial 
as of local jurisdiction. The former Court must have had jmisdiction to try 
the particular question raisea in the second suit. Where the former suit was 
instituted in the Revenue Court, a subsequent suit in the Civil Court- is not 
barred in respect of a matter not triable by the Revenue Court. (5) 

{d) Parties must be the same. — Not meridy must both suits arise out 
of the same cause of action, but they must be between the same parties, or 
between parties under whom they, or any of them, claim. (0) This rule 
bars a second suit only when the plaintiff in that suit was also the plaintiff 
in the (irst.(7) But if a person would have beem barred, so will a person 
elaiining through him as heir, (8) or assignee. And as a jdaintiff’ having an 
entire demand cannot divide it into distinct parts, and maintain separat c actions 
upon eacli : hy ])ariiy of reason he cannot by an assignment enable others to do 
it. (9) In the under-mentioned case (10) it was held that the Advocatc-Genei al 
as ])hiiMiiff' in that suit was barred by a decree in a previous suit under this 
section. The trustees in that suit, having then omitted to ask for an account-, 
could not sue again. The Advocate-General represented the same interests 
as they did, and was therefore equally hound. It was, however, held that 
even if that wcic not the case, the Court, in tlie, exercise of its discretion, would 


(1) Raitaravy r. Audimula, 5 M. H. (!. R. 
4J9, 422 (ISToj. 

(2) fSubha Ran r. Rania Han, 4 M. H. 0. R, 
37<) (1807); ref., Pattaravy r. Audimula, 0 
M. H. (\ R. 410 (1870); Nilial Singh n 
Sowaya Singh, ]8S4, R. No. 102 ; dist., 
Hari Narayan r. Oanymt-rav Daji, 7 It 272, 
270 (188:1)*. 

(.3) Jumoona??. Bamasoondery, 2 W. R. 148 

(mn). 

(4) Anil)) Shah v. .Taswant Shah, 1801, P. R. 
No. 10. Seo Hukm Chand, (). P. C, .^(»7, 
and R. 20, anlr. 

(.^)) Pakim v. Nadim Gul, 1808, P. R. 
No. :10 ; Banda r, Abadi, 4 A. 180 (1880); 
rmami r. Ctohind, 4 A. 318 (1882); Phimni 
bal Banaspat Singh, 9 A. 23 (1880). 


(0) ilalniakund r. Sangari, 10 A. at >183, 
384 (1807); and roc Hingu Lai v. Raldeo 
Ram, 24 A. 553, at p. 554 (1002), in which it 
was held that as regards the dehmdant 
(Jane.shi, who was not a party to the former 
suit, s. 43 had no application, 

(7) Dhani Ram Shaha v. Bhagnath Sliaha, 
22 C. 002, at p. 707, in wliich ease the plaiu- 
tiff had been defendar^ in the former suit. 
As regards minors, ridr. ante, p. 577. 

(8) Soornj Persluwl v. Saheb Lai, 3 W. R. 
25 (1805). 

(9) Grain v. Aldrich, 38 Cal. 514 (Anier.) ; 
eited in Hukm Ohand, (i. P. C. 510. 

(10) Advocate-General of Rninbay i\ Bai 
Pnnjabai. IS B. 551 (1804). 



FrasT Sc HKD. 
0. 2, rr. 1-2. 


FRAME OF SUIT. 


683 


not direct the account asked for. As regards defendants, however, it 
is to be observed that this rule has reference to the suhject-malter of the 
claim, and not to the persons against whom it may be made.(l) It occurs in 
an Order which relates to the frame of a suit, and not to the array of 
parties. It lays down no rule as to who is to be impleaded as a defendant, 
and does no more than provide that the plaintiff must include, in the relief 
he asks for in his plaint, the whole claim lie is entitled to make in 
respect of his cause of action against the defendant. It nowlierc prescribes 
that whore one person lias two distinct causes of action, different in their 
nature and in their incidents, respecting the same propeity, one against one 
person, and one against another, he is bound to join those causes of action 
in oiKi suit. (2) Not only must the plaintiff be the same, but the bar applies 
only to a suit against the same defendant.(3) This rule does not affect that 
wliich lays down tlie principle of bar for jointness. The principle of the maxim, 
Nc/ino dehei his vexari^ applies not only to the case of one individual being sued 
twice foi‘ the same cause of action, but also to the case of a person suing twice 
on the same contract. (4) I'he rule that a decision against a joint, not joint 
and sevei al, contractor, or a joint tortfeasor, is a bar to a suit against another 
Contractor or tortfeasor, while proceeding also on the ground of unity of cause of 
action, is based on a different principle, viz. merger of the right of action in a 
judgment. (5) 

(c) And there must be identity of the cause of action.— In order 
that the action should be a bar, tbe cause of action must be the same in both 
suits ; l)otli claim and remedy have reference to the same cause of action. 
The rule has no application wh<*re the causes are distinct/. The rule 
do(^s not compel a plaintiff, wlio lias several causes of action, to lump them 
together under the ])enalty of having a subsequent suit barred. It applies 
only where there has been a sphtting of a single cause of action, As pointed 
out by the Privy Council, t he “ section docs not say that every suit sliall inclmh^ 
every cause of action, or every claim whicli tiic party lias, but eveiy 


(1) Nohill (/handra Roy v. Magantara, 10 
C, 024, at [). 027 (1884). 

(2) Raliuakinid r. Sangari, 10 A. .*170, at 
])]). 884, 888, 880 (1807). 

(8) Saljeer Klian v. Kali Dosb, 1 VV. H. 
100, 201 (1864) 1 “ if tbf' prosont suit irinludes 
)K*rsmiR who not defondantfl m t.ho 

former +< 1111 ., j. - at loast aw to such perRons 
wholly uuatTr(:<<i! >)y the Hcetions referred 
io’ l; Dial SiiiL'Ii 0 . Jowala Devi, 1806, 
T\ R. No. ,58 [the Court observed that “it 
followed from th<' authorities that the 
identity of the <lefendant8 is essential when 
tho bar under r. 48 is pleaded In 
Ramayya r. Venkataratnam, 17 M. 122, 128 
(1893), tho Rootion was held not to apply as 
tho d(‘f(‘ndantR were born subsequent to tho 
former suit; and ef, fJanpat Rai v. Hira 


Singh, 1891, P. R. No. 29; Balmakuiid v. 
Hangari, utipra. And in Madud v, Jaleem, 4 
N. W. P. H. a R. 142 ( 1 872), Pearson, J., dis- 
Rtuiting (in this resi)ect,it is sii bmitted,riglitly ), 
hold that tho section did not apply, and said, 
that tho direction that “every siiif shall 
ineludi!," etc., is to be undc^rstood, in respect 
of the defendants, imjdeaded in that suit ; 
but see also Murli r. Bhola Ram, 16 A. at p. 
178 (1893). 

(4) (Janibofort r. Chapman, 19 Q. B. D. 32. 

(5) See the subject, which is foreign to tho 
section, treated in Hukm Ghand, Ros Jild, 
734 ; C. P. C. .551 ; and the leading decision 
of Kendall r. Hamilton, 4 Ajip. Gas, 504, 
which has h(‘en referred to in numerous oases 
in this country w^hieli will be found in the 
text- books eib*d. 
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suit eliall include the whole of the claim arising out of Lie cause of 
action, meaning the cause of action for which the suit is brought.’’ (1) 
It has also been held, in the under -mentioned case, (2) that a plaintiff was not 
bound to alter the nature of his suit upon the addition, at their own 
instance, of certain persons as defendants. In this case a suit had been 
brought by A for the recovery of certain moveable property. Two persons 
were in possession of a house, which, as well as the moveable property, 
had originally belonged to the same person. They were, on their own 
application, added as defendants. In a subsequent suit by A’s son to 
recover the house, it was held that his father was not bound to set up a claim 
to the house in the first suit against the added defendants. To have done so 
would have been to alter the nature of the suit as originally brought, and to have 
offended against the provisions of sect. 44 of the last Code and 0. II. rr. 4, 5 
of this. 

As in the case of ren judicata^ the claims in the two suits must have been 
made under the same title. The plaintiff must not only be the same person, but 
lie must lie suing in the same right. Thus, a suit W damages, under Lord 
Oampbeirs Act (corresponding to Indian Act XTII. of 1855), is no bar to a suit 
for damages suffered l)y the personal estate and effects of the deceased, inasmuch 
as the action under ilic Act is not connected with the estate of the deceased, 
and the damages recovered form no part of that estate ; whereas the second 
action is brought by the executor or administrator as representing the estate of 
tlie testator or intestate.(3) 

In order to determine w^hether in any case tjic causes of actiojj in tlie two 
suits are tlie saiue, it is necessary to determine what was the cause of action 


(I) Pitiapiir Raja y, Surya Kau, 8 M. action and Ranio partiesj ; MimnLec 

rj24 (188.5) ; s. a., 12 f. A, 119 ; Amanat Bibi ' Buzloor Riiheem v. ShumRoonnissa Boguni, 


r. Imdad Husain, 15 I. A. Ill, 112 (1888): 
Mahomed KeaRat Ali v. Hanin Bami, 29 I. A. 
15.5, 158 (1895) ; Subbayyar. Vonkatcsai)pa, 
(i M. 49, 52, 55 (1882) ; I'liyila y. KunUamed, 
4 M. 508, 510 (1881); Pragji Endarji, 9 
B. H. (1. R. 257 (1872) [although the Code 
allows of claims arising from dilTercnt causes 
of action being included in one .suit, there is 
no ]iro\5.siou which makes it obligatory] ; 
'Pirupati r. Narasimlm, 11 M. 210, 211 (1887) ; 
Ambu V. Ketlilamma, 14 M. 23 (1890); 
Bulwant e. Ohittan, 5 N. W. P. 27 (1871); 
(Janosh (-'liandra Ram Kmnar, 5 B. L. R. 
205 (1809) ; Bungseo Singh Soodist ljall,7 
a 759, 747 (1881); Andi r. Thatha, 10 M. 
547 (1887) I the claim and the remedy meii- 
tioned in s. 45 have like referem-e to the 
cause of action litigat.ed in th3 previous 
suit]; Udini ?\ Raji, 1894, P. R. No. 25; 
(Imnni Lil v. Bauaspat Singh, 9 A. 23 
(1880); Balniakund v. Sangari, 19 A. 579, 
583 (1897) [the tw'o essentials are same cause 


8 W. R. P. C. 312 (1867) ; Ntiro Balvaiit 
Raracliandi a, 15 B. 520, .529 (1888) ; Bik- 
raraa Singh p. Pi’ab Dial, 1889, P. R. No. 120, 
cited Tlukin (Jhand, (J. P. C. 501 [ejectment ; 
claim for mesne profits] ; Pursliottam r. 
Atmaram, 25 B. .597, 001 (1809); Narayan 

Shamrao, 27 B. 579, 388 (J{K)5); Rama- 
Kwarai Ayyar v, Vythinatha Ayyar, 20 M. 700 
(I902) [the riial test is whether the cause of 
action is the same and not whether the 
transaction is souglit to be established in 
<lifferent models or by different means] ; 
Preonath Mukerji r. Bisimath Prasad, 29 A. 
250 (190(>) [cause of action the same] ; 
Mating Pe v. Ma Lon M« Gale, 38 (*. 029 
(1911); 51 I. A. 140; 14 0. L. J. 15; suit 
for divorce and partition in Burmah. 

(2) Hingu I^l i’. Baldeo Bam, 24 A. 553 
(1902), 

(5) Leggott r. Great Nortliorn Railway Co., 
L. R, I Q. B. D. 599. 
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in the former suit , and this cause of action, it has been held, must be sought for 
between the four corners of the plaint.(l) The Court has not to see how the 
facts stood upon the finding of the Court in the first suit. The question to be 
determined turns not upon what was the proper suit for the plaintiff to have 
brought , or the proper remedies for liim to have applied for, having regard to 
the facts as found upon the trial of the first suit, but upon whether the causes 
of action alleged in the plaints in the two suits are one and the same, or are 
distinct. (2) The cause of action as alleged in the plaint cannot be altered by 
the result of the suit.(3) So where a suit for confirmation of possession is dis- 
missed upon the ground that the plaintiff is not in possession, such suit is no 
bar to another for recovery of possession. (4) And in the under-mentioned case (5) 
it was held that tliere was nothing in the former section which would justify 
the Court in going behind two bonds to consider the circumstances out of which 
they sprang, albeit those circumstances might themselves at the time constitute 
a cause of action. 

Meaning of “ cause of action.’’— The meaning of the term “ cause of 
action ” has been discussed in the notes to sect. 20 and 0. I. r. 1, ante. The 
quet lion of the identity of the cause of action in the two suits will depend con- 
siderably on the circumstance whether, in cases other than those in which the 
cause consists merely of a right, the term is used in its restricted sense of the 
infringement of a right ; or in the wider sense both of the right and its inli'inge- 
ment. The wider the meaning which is attached to the term “ cause of aetionf 
the more restri(;tcd is the operation of the section ; for if the term is composed 
of only one clement, there is more likelihood of the identity of the two suits 
than where their identity is required in all of several elements. The term has, 
in connection with this section, been defined in a number of cases in its wider 
sense, (6) thougli there are others in which the term appears to have 


(1) Jibunti Nath Khan v. fSlub Nath 
Chuckorbutty, 8 T. 819, 822 (1882) ; Nonoo 
Singh Monda v. Anand Singh Monda, 12 C. 
291 (1885). As to plaintiff not knowing 
naf.uro of defonco, sec Mt. Ackjoo v. Lalla, 23 
W. R. 400 (1875). In order to see whether 
there is a bar of ran jvdif'aia, that is, to see 
what was heard and derided, it is necessary 
f.o look both at the pleadings and judgment : 
Jagatjit Singh v. Sarubjit Singh, 19 0. 159, 
172 (1891) ; SCO notes to s. 11, ank. 

(2) Jibnnti Nath r. Shib Nath, svpra, at 
pp. 823, 824. 

(3) Ittappan v. Me-navikraraa, 21 M. 1.53, 
157 (1897). 

(4) Jibunti Nath v. Shib Nath, supra ; 
Nonoo Singh v. Anand Singh, supra ; Komola 
Kaminy v. Lokenath Kur, 8 C. 825 (1882) ; 
Mohan Lai v. Bilaso, 14 A. 512 (1892) ; ret, 
'rhakoro Boohaiji v. Thakore Pujaji, 14 B. 
31, 51 (1889); Ambu v. Eetlilamma, 14 M. 
23, 24 (1890). See, however, Nathu v. Budhu, 
1 8 B. 537, 542 (1893) ; the Oourt. expressed an 


opinion d)Uer tliat s. 43 must be applied as if 
the facts had been as found by the Court and 
md. as alleged in tlio plaint ; Ban<le Ali 
Goku1 Misir, 34 A. 172, 183 (1911). 

(5) Umod Dholcband Pir Saheb, 7 B. 
134 (1883). 

(6) Jibunti Nath v. Shib Nath, 8 (J. 819, 
822 (1882) ; Nonoo Singh ?>. Anand Singh, 12 
C. 291, 294 (1885) ; Ittappan v. Manavikrama, 
21 M. 1.53, 156 (1897) ; Ram Bhaj Devia, 
1881, P. R. No. 123 [in which case the breach 
was one, but the antecedent rights wore 
distinct, and in which Brandroth, J., ex- 
pressly observed that both the antecedent 
right and the breach were necessary to con- 
stitute the cause of action] ; Salima Bibi e. 
Sheikh Muhammad, 18 A. 131 (1895) ; Shoo 
Prasad v. Lalit Kuar, 18 A. 403 (1895); 
Rajjo Koer n Debi Dial, 18 A. 432 (1895) ; 
in Dial Singh v. Jowala Devi, 1896 P, R. 
No. 58, it was pointed out that while the 
term is also used in tlio Code in its limit-ed 
sense, as in the former s. 26 [see Haramoni 
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been understood, tliough not oxpi’cssly stated to have been used, in 
its restricted sensc.(l) 

It was said of the last Code that the term ‘‘ cause of action liad not been 
used in all its sections in precisely the same 8ense.(2) It is to be construed 
with reference rather to the substance than to the form of action. (3) The 
test has been said to be whether the same evidence and ai’gumonts apply in tbe 
two cases. (4) 

The cause of action must be distinguished from the subject-matter (5) of 
the suit, as well as from the relief (G) claimed. Th(‘. words liavc no relation 
whatever to the defence, hut refer to the grounds set forth in the plaint.(7) 


Dassi ilari Churn Chowdliry, 22 C. KV.l 
{] 81).'“))], in fhr })rcsont ruU' the wider nioanin" 
WHS intciKlod : hr has also luaui held lo lx* 
tlu' on.s(‘ for the purpose of h>rinor s. 4.5 
(see Jhaiuaii Lai tSant Lai, 1897, P. iL No. 
4.‘J) ; Marti Bhola Ram, HI A. 16.5 (18iKl), 
eiiin,i^ Road e. Brown, 22 Q. B. I). 128, but 
in which the decision of the majority was 
rathiT in favour of the opjiositc construction ; 
HuKin Cliand, (!. P. (I .511 ; Balniakund v. 
Hangari, I!) A. .‘179, 384 (1897); Dampana- 
hoyina v. Addala, 2.5 M, 730, 730 (H)02) ; 
Narayan r. Shanirao, 27 B. 379, 38.5 (HX)3). 

(1) \Soe linkm Chand, C. P. 0. .511, .512. 
Hee cases cited, 

(2) Anderson, Wrij'ht Co. v. Kalagurla, 
12 C, at p. 347 (188.5) ; Manlvi Muhammad 
e. Muliammad Abdul, 24 1. A. 22, 20 (1890). 

(3) Duncan Bros. v. dectmull Greedliareo 
Mull, 19 C. 372, 379 (1892), ns in the ease 
of th(‘ rule relating to res jwltcala. The 
“ caiiHo of action, ini-o wbatever Protean 
forms it. may be moulded by ( he ingennity of 
]il('a(l('rs, is to 1)0 regarded as the same if 
it rests on fact.s which are integrally con- 
neetod with those upon whicli a right and 
infringement of (lie right have already been 
once asserted as a ground for the Court’s 
in(.nrf(’rence,*’ per West, J., Vishnu v. Krish- 
narao, 1 1 B. at p. 165 ??. (1874). The difficulty 
in (.he way of interpretation of this term in 
the Codo lias now been removed by the 
amendment of s. 26 (now 0. 1, r. 1). 

(4) Appasami v. Ramasami, 9 M. 279, 281 
(1886) ; Narayan e. Shamrao, 27 B. 379, 383 
(1903) ; s. c., 5 Bom. L. R. 233 p Rangayya 
r. Naryappa, 24 M. 491, 499 (1901), P. C. ; 
Brunsdon v. Humphreys, 14 Q. B. D. 148; 
in N iro Balvanfc Ramehnndra, 13 B. 329 
(1888), it was ])ointod out tlmt the evidenoe 
in the two suits was cssent-ially different. 
'The test, however, was not, accepted by Edge, 


(LI., in Murti r. Bliola Ram, 16 A. 165, 173 
(1893); an<l in Anderson, Wright & Co. v. 
Kalagurla, 12 0. 339 (1885); (hirtb, C.J., 
held that the different actions refpiirod 
different evidence, though Wilson, J., held 
that Hie former s. 43 applied on the ground 
that though t liere w('rc several breaclu’S they 
wTre under one contract. More proi)orly it 
can lie describ(‘d as arongh te.st : Riirshott am 
V. Atmaram, I l^om. L. R. 76, 81 (1899); 
H. 0 ., 23 B. 597 ; and see as to different issues, 
Soorasoonderee Daboa r. (topal I.all Tliakoor, 

19W. R-. 141 (1873). 

(5) See Suddarudflin .Ahmed v. Banimad- 
hub Roy Chowdliry, 15 (A 145, 1.50 (1887), in 
which the Full Bench, holding that tho 
dismissal of a suit for rent at an enhanced 
rate was no bar t,o a subsequent suit for rent 
at the rate originally fixotl, observi'd that it 
might bo the subject-matter was t,he same 
but the cause of action wAs not.. 

(6) Shankar Baksh v. Daya Shankar, 15 ('. 
422 (1887) [differcnco in tlie mode of relief 
does not, affect the identity of tho cause of 
action! ; Narayan v. Shanirao, 27 B. 379, 383 
(UK)3); Nagathat v. Ponnusami, 13 M. 44, 
15 (1889), in which case the relief was said 
lo be substantially the same tliough the cause 
of action was different [suit to cancel docu- 
ment ; suit to declare' that it was not in- 
tended to take effeet] ; Rangayya v. Nan- 
jappa, 24 M. 491, 499 (1901), in which thi 
relief asked for was different but tho cause 
of action was idtmtical in the two cases ; 
Narayan r, Shamraff, 27 B. 379, 383, 385 
(1903). 

(7) Dampanaboyina v. Addala, 25 M. 736, 
739 (1902), in which also, at pp. 746-747, tho 
distinction between “ cause of action ” and 
“ same matter,"’ in s. 26 of the former Code, is 
])oiat ed out-. 
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1£ the causes of action in two suits are separate, the fact that the suit which 
might have preceded in point of time lias actually been posterior does not 
affect the question. (1) Nor does the fact that joinder of claims might be 
made without being open to the charge of multifariousness take away the 
plaintiff^s riglit to bring separate suits in respect of separate causes of action. 
Because a plaintiff has not formerly availed himself of the right to join 
separate claims when that is permissible, that is no objection under this 
section to a subsequent suit. (2) 

Prior valid causes of action cannot be made into one by a transaction 
whicli is ino])crative in law and challenged as such in the suit. 8o a suit to 
cancel a release, obtained by duress, of all claims against defendanis, and to 
rccovc'r the amount of om^ such claim, was h<‘ld to be no bar to subsequent 
suits upon other cause's of action so TeleaRed,(3) Q'he same rule applies if a 
dociinu'nt is inadmissibh', in evidence, and, in consequence, a party sues on 
the original transaction prior to such document. So where a balance was found 
due betwe(m th (5 ])a.rties, and a promissory note was executed ])roviding 
for its payment by instalments, and the note being inadmissible for want of 
stamp, the plaintiff had to sue on the original transaction, he was held to be 
bound to sue for the full amount, and a suit for the amount du(' for some of 
i he instalments provided for in tin' note was held to bar a subsequent suit for 
tlie balance. (4) 

The duty to obey a foreign judgment is a new and separate cause of 
jiction fcom that of the oiiginal cause of action to whicli the judgment gave 
(‘.ffect.(o) 

Each right which givi'.s a right of action, as also, as a general rule, distinct 
acts, constitute separate causes of action. (6) So as regards separate riglits; 
a cause of action in resjiect of injury to a proprietary or permanent interest 
in an estate is not the same as that in respect of injury to a temporary or lease- 
hold interest ; (7) and the cause of action accruing to a co-sharer by reason of 
exclusion from joint possession is not the same as that which he possesses to 
have the joint estate partitioned ; (8) nor is the cause of action the same in a 

(1) DoovgaNat-li Roy Roy K aloe Narain, (3) Siibbaya VonkatoRappa, fi M. 40 

24 W. R. 212, 213 {187r)). ' (1882). 

(2) iS «‘0 In re. Hiiroo IVIolnin Paramaniok, (4) Benarsi Das v. Bliikan Uas, 3 A. 717 

1.7 W. U. 486 (1871); r. c., 14 B. L. R. (1881), Oldlfold, J., diflfl. 

418, 410; Lalucluiiid v. Girjappa, 20 B. (5) Lakshmanan v, Karuppan, 0 M. 273 

400, 474 (1807) ; Uampanaboyina v. Addala, (1882). 

27M. al-p. 74. M 0(^12); as to altornativo relief (G) flukm Cband, C. P. 0. 713, 714. 

Hoo Suddunidtiti, . iinied v. Baniniadhub Roy, (7) Upendra Lai Mookerjee v. Seeretary of 
17 C. at p. 149 (1887 ) So the fact that a prior State, 20 C. 710 (1893). 

mortgagee might ii.i ^>^0 Ix^en, but was not, (8) Abdun Nasir v. Rasulan, 20 0. 387 

impleaded did not bring the case within the (1892); the suit, however, may bo barred 

section : Balmakmid v. Sangari, 19 A. at p. whore tlio cause of action in each case was 
388 (1897). Where there are separate causes partition. So a suit to partition debts bars a 
of action against separate defendants, in subsequent suit to partition lands : Ukba v. 
rosiR'ct of which tliey are not jointly con- I)aga, 7 B. 182 (1882); disapproved in 
cerned : Raja Rain Tewary v. Luchmun Monsharam r. Clonesh, 17 C. W. N. 721 

Pi'rshatl, 8 W. R. 17 (1807), the plaint will (1912). In, however, Ittappan v. Manavi- 

l>e rej(‘c(ed. krama,21 M. 173, 158, 101 (1897), it was hold 
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suit to recovor possession of land upon the strength of alleged title thereto, 
and a suit based on the faet that there was no title, and that for the considc^ration 
money plaintiff got nothing.(l) And when plaintiff had first sued for ejectment 
in the Kevenue Court and afterwards for rent prior to ejectment under sect. 34 
of the Agra Tenancy Act of 1901, it was held that the causes of action were 
distinct and that the latter suit was not barred by rule 2 of this 0rder.(2) A 
right of a Mahomedan widow to dower is distinct from a right to a life-interest 
in the estate of her deceased husband.(3) Similarly, a suit for maintenance 
is distinct from a subsequent claim for a share in ancestral pr()peTty.(4) If a 
suit for partition has been brought, but for some reason the properties have not 
been ac.tiiall}' divided by the decree made therein, it is open to any one of the 
joint owners to maintain a subsequent suit for partition. (5) A Burmese 
Buddhist husband’s suit for divorce is distinct from his suit for partition based 
on divorce. (6) 

Torts. — As a general rule, every tort is a separate and indivisible cause 
of action. So a claim in respect of a distinct prior tort need not be included 
in a suit on a subsequent one, and will not be barred by the suit on that other, (7) 
even though the suit brought might have embraced the claims on bolh 
the torts. (8) Each of several wrongful alienations of property constitutes 
a separat(i cause of action. (9) A suit for recovery of land A from X 
is no bar to a suit for the recovery of land from Y, though the title thei’cto 
is the same, and the causes of action may have arisen at the same time, 
both tlie persons withholding and the property being different. (10)' An act 
prejudicially affecting more than one person gives to each a separate cause of 
action, as if the act done to each were separate. So a libel against several 
persons has often been held to afford a separate cause of action to each. (11) 


tliat tho ri^ht of a tenant in common to have suit to sot aside mortgage gr anted by tliein 

cacli fifjM separately divided was different Iwfore alienat ionsl ; Shafkat-un-nissa r. Slrib 

from the right to claim partition of all fields. Sahai, 4 A. 171, at p. 17.‘1 (1881) ; Johan 

(1) HanumanKamutr. Hanuman Mandnr, Sawak, 1 Agra, F. B. JOl) (18(iC) [suit to 

(.). .'ll (1887), .set aside alienations by Hindu widow to A ; 

(2) Nandan 8ingh r. (laiiga Prasad, .‘b'i the same to B]. Sec also in eonnoction 

A. 51d (F. B.) (It) I II). with tho subject of alienation. Ram ].<ochun 

(If) Mahomed Roasat Ali r. Ifasin Banii, ball w. Gour Pershad, 5 N. W. P. 172 (IS7I1) 

21 ('. 157 (1803) ; s. c., 20 I. Af 155. [suit to set aside alienation of half share 

(4) Pramada J)asi t’. Lakhi Nai'ain, 12 G. made by guardian ; suit for share recovered 

00 (1885). by alienee in execution in another suit]; 

(5) Monsharam r*. Gonesh, 17 G. W. N. J3ebi Prosad Cliowdhury v. Golap Bhagat, 

21 (1912). 40 a 721 (F. B.) 

(6) Maung Pc r. Ma Lou Ma Gale, 15 (10) Hampanaboyina v. Addala, 25 M. 7I1G 

(J. W. N. 7<)(> (JOI 1). (1902) ; as to suits against several alienees, 

(7) Mahabeer Singh r. RambhajjanSah, 10 ludn pp. 742, 745, ib. 

G. 545 (1889). (11) Hukm Chand, C. P. G. 527 ; and see 

(8) Hukm Chand, C. P. C. 518. Ali Sorang v. Beadon, 11 C. 624 (1886); 

(0) LoolooSinghr. RajendurLaha, 8W. 11. Salima Bibi v. Sheikh Muhammad, 18 A. 

:i(H (1807) ; Pragji Endarji, t) B. H. C. R. 131, at p. 138 (1895) ; Rajjo Kuar v. Debi 

257 (1872) ; Rao Kuran Singh r. Fyz Ali, 14 Dial, 18 A. 432 (1896) ; Ramanuja ?>. T)eva- 

Moo. T. A, 187, 190 (1871) [suit to imiieach nayka, 8 M. 361 (1885). 
alienations by Hindu widow and mother; 
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Even in the ease of the same peison, if his rights in several capacities are 
infringed, there will be a separate cause of action to him, inasmuch as he 
will be considered in each case as if he were a distinct person.(l) Where the 
plaintiff’s right is infringed by more persons than one, and by different acts 
done separately by each of them, the plaintiff' has a separate cause of action 
against each of those persons. (2) A tort, though connected with a contract, 
constitutes a distinct cause of action from breach of the contract, and so a 
suit for the hire of a carriage will not bar a suit for the injury done to it 
during the hirer’s use of it.(3) And so as regards distinct acts constituting 
distinct causes of action ; where, for instance, some co-sharers sell their shares 
on different dates to different persons ; each sale gives a distinct and separate 
cause of action to the remaining co-sharer claiming all the shares sold by right 
of pre-emption. (4) iSo also a suit on an undul}' stamped instrument, for 
wliicli the plaintiff' luid to pay duty and penalty, does not bar a suit foi- 
recover}' of amount so paid, (5) there being two distinct causes of action, 
one of which accrued since the institution of the former suit. Unity of 
title to different properties injiued does not make the different acts causing 
the injuries a single tort. 8o a man’s right t^j enjoy a })iece of land may 
depend upo/i one. and th<* same title ; but if lie is ejected Iium different 
parts of it by distinct acts of ouster, each act of ouster would constitute 
a distinct and separate cause of action.(6) There, is, it is submitted, no 
question but that there is no unity of cause of action in such eases wh(‘rc there 
is no unity in the act of dispossession, even though the plaintiff’s title 
may ])c ’one and the same. So, conversely, if the alleged wrongs be 
distinct and separable, committed by several persons, and proceeding from no 
combination or conspiracy of such persons, the wrong-doers must respectively be 
sued separately in respect of their own misfeasance, and not collectively in 
respect of wrongs to which they have been neither directly nor indirectly 


(1) Hukni Flmuii, C. T. ('. 528, unci 
uutlioriticK there cited. 

(2) BalmakiJiid v. Hajigan, II) A. at p. 381 
(1897). It cannot be said that a cause of 
action against one person js a part of the 
cause of action against another, though it i.s 
not a joint one against both : Uampana- 
boyina r, Addala, 25 M. at i». 740 (1902). 

(3) Hukm Chand, C. P. C. 528 ; citing 
Shaw i. Beers, 25 Ala, 449 (Amcr.); and 
cf. Uoorga Nal'' Roy Kalcc, 24 W. R. 
212 (1876) [suit )>} lessor to recover lands 
resumed by lessee ; uit to recover lauds 
leased]. 

(4) Kalian Singh v. (iur Uayal, 4 A. 103 
(1881). See Balmakuud v. Sangari, 19 A. at 
p. 384 (1897). Sec Harbans v. Tota Sahu, 32 
A. 14 (1909). 

(5) Ishar JJas r. Masud Khan, 0 A. 70 
(18S3). 

(5) Jardme Skinuor A Uu. i\ Rauoe Shauia 


tSoondurce, 13 W. K. 190 (1870) ; lliayatullah 
Khan r. Nasir JvJuin, 0 A. 010 (1881) ; Nara- 
yan r. Shamrao, 27 M. 379, 385 (1903). 
Qiirr:rc whether Juniooua Uassoc v. Bamasoon- 
deree, 2 W. R. 148 ( 1805), which held to the 
contrary, and as to which, see Madda Singh 
r. Bukan Singh, 1881, P. R. No. 9, was 
correctly decided. Sec on this case Hukm 
Chand, 0. P. C. 532 ; O’Kinoaly, C. P. 0. 140. 
In Rain Soondur Shaha, 20 W. R. 103 (1873), 
the Court remanded the case to ascertain 
whether there were separate and distinct acts 
of dispossession ; and sec cases cited jjosl, and 
ef. Rttapur Raja c. Suria Rau, 8 M. 520 
(1885), where there was unity of title, and 
Ramhurry Mondui v. Mothooi* Mohun, 20 
W. R. 450 (1873) [suits for possession of 
shai’cs of different properties all bought with 
joint funds, but in different names and at 
iliffcrout times]. 
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partie8.(I) A question may, liowevcr, arise as to the unity of the cause of 
action wlieie tjiero is unity of the act of dispossession, that is, inMngement, 
but dilferent rights infi'inged. If the term cause of action ” be given its 
wider siuise, then in such cases it cannot be said that there is identity of cause 
of action. It has, however, been held that it is not the title upon which 
a party relies, but the infringement of it, which constitutes his cause 
of action.(2) Tlie fact that a defendant’s title rests upon different and 
distinct transactions, supported by distinct and separate evidence, docs not 
necessarily imply that to a party contesting that title there are different 
causes of action warranting separate suits.(3) The unity of a tortious act 
is not affected by the different modes in which it causes injury. Thus, in an 
action for malicious prosecution, the plaintiff may recover damages not only 
for his unlawful arrest and imprisonment and for the expenses of his defence, 
but also for the injury caused to his good fame and character by reason of the 
false accusation ; and, in consequence, a subsequent suit for the latter will be 
barred. (4) 

An act sometimes consists of a series, and so may an act (;onstituting a toj't. 
'the various acts may thus constitute a single wrong, so as to furnish but a 
single cause t)f action. As a general rule, acts of a similar character, piufonucd 
in pursuance of the same general purpose, constitute one act and one tort, 
particularly so if the acts are done at the same time, or in acdaial continuation. (h) 
So a libel constitutes a single cause of action, even though it consists 
of several statements in the libellous pamphlet. A litigant cannot select one 
portion of a libel as the ground for one action, and another as the ground for a 
second, and so on. (6) 

G(mcrally, where goods are wrongfully detained after seizure, the dctcii* 


(1) Kooudun J,<al v, Rao Himniut Hingh, 3 
N. W. P. 8d, 87 (1871 ) ; and see Musst Rutta 
Bibee v. Dumreo Lai, 2 N. W. P. 153 (1870), 
in wliich, though the plamtiff’s title was one 
and the same, the dilTcrcnt alienations sought 
to be set aside were held to constitute distinct 
causes of action. The question of combina- 
tion or absence of concert affecting or not the 
unity of the cause of action, has been con- 
sidered with rcforence to misjoinder in the 
following eas<^s ; — Clujadlmr Pershad i\ Saheb 
Roy, 19 W. R. 203 (1873); Omur Ali r. 
Weylayet Ali, 4 C. L. R. 455 (1879) ; Loko 
Nath Surma v. Keshav Ram, 13 C, 147 (188G), 
There was held to bo combination and one 
and the same cause of action agaiast all 
defendants in Sudhendhu v. Durga Dasi, 
14 C. 435 (1887) ; Ram Narain Dutt v. Annoda 
Prosad Joshi, 14 C. 681 (1887) ; Mangul v, 
Qirdhari, 1892, P. R. No. 127 ; in Hurro 
Monee v. Onokool Chunder Mookerjee, 8 
VV. R. 461 (1867), it was held there was none. 
See llukin Chand, C. P. 519-521 ; and as 


to former s. 43, Dampaiiaboyina i\ Addala, 
25 M. 736 (1902). In Pam Chunder v. 
Omora Chui’ii, 1 6 W. R. 1 55 (187 1 ), there was 
hold to he not a singl(‘ cause of action though 
the defendants wore alleged to ha^o leagued 
to oppose the plaintiff's po.sscsHioii by force, 
but no grounds are given for the decision. 

(2) Jardino Skinner i\ Shama Soonduiec, 
13 W. R. 196 (1870) ; Koondun Lai v. Rae, 
Hiinmut Singh, 3 N. W. P. 86, 87 (1871) ; it 
is, how'cver, to Ixi observed that in these coses 
the Court was dealing with the contention 
that it was the title alone which constituted 
the cause of action. 

(3) Ram Soondur ShoUa v. Dclanney, 20 
W. R. 103 (1872). 

(4) Hukm Chand, (J, P. C. 519 [citing 
Sheldon i\ Carpenter, 4 N. Y. 579 (Amer.) ; 
De La Guerra v. Now Hall, 55 Cal. 21 
(Aracr.)]. 

(5) Ib. 520. 

(6) Macdougall r. Knight, 25 Q. B. J). 1. 
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tioii docs not c.oustitutc a separate cause of action, but is only the consequence 
of the seizure. So, after a suit for recovery of property, a suit for damages 
for wrongful detention of the same property is barred. (1) In such cases there 
is one cause of action, for whicli damages must be assessed once for all, and 
different remedies. The same principle lias in some cases been applied to 
suits for mesne profits of laud from which the owner is dispossessed ; (2) and 
a suit for possession of land has been held a bai‘ to a suit for mesne profits of 
that land. (3) It has, however, in other cases been held to the contrary, both 
on account of sect. 10 of the Code of 1859,(4) and sect. 44 of the last Code, 
corresponding with 0. II. rr. 4, 5 of this, (5) that claims to recover possession 
of immoveable property and for mesne profits are distinct claims ; (6) and, con- 
versely, a suit for mesne profits of land has been held not to bar a suit for its 
possession, the fact of tlie priority of the suit, for mesne profits being im- 
material so far as the construction of the Code is concerned. (7) These cases 
proceed on the principle that the right to possess immoveable property and the 
right to enjoy the pj'ofits of such property arc distinct causes of action. The 
causes of a(;tion in a suit to j'ecover possession under sect. 9 of the Specific 
Relief Act, and in a suit to recjover mesne profits, are not the same, in that in 
the first case the party is entitled to recover possession though he liad no title, 
whereas, if he were a trespasser, mesne profits would not be given against the 
tj‘ue owner. (8) But wlicre a suit was brought for possession t)f mortgaged 


(1) SJiaikli Punju v. 81iaikh (Jodoy, 18 
W. R. :}37 (1872) ; Sacin Sirdar v, Kama- 
luddy, 22 W. R. 424 (1874) ; Serj'ao v. Nod, 
15 Q. R. 1). 510, and sec Jlobi Dial Singh i\ 
Ajaib Singh, 3 A. 543 (1881). In Munghroo 
V. (lyarain, 14 W. R. 253 (1870), the cause of 
action being the detention of a boat, the 
plaintiff \ras hidd bound to sue for the whole 
of the demurrage due, Mohabut Mundul v. 
Shoorendro Nath Roy, 4 W. R. ; s, e., 0. R. 
20 (1805) [suit for value of cattle taken ; suit 
for damages]. 

(2) Vonkoba v. Subbaima, 11 M. 151 (1887) ; 

but SCO Tirupati v. Narasimha, 11 M. 210 
(1887); wliieh has been followed in Gutta 
Saramma v. Maganti Raininedu, 31 M. 405 
(1008) ; Mevva Ruar v. Banarsi Pj'asad, 1 7 A. 
533 (1805). See rojnarks of Privy Couneil in 
this ease on 23 A. 227, 232 (1900); 

s. e., 5 C. VV. R. ( ’i3 ; and Fatima Bibi n. 
Abdul Majid, 14 A. 5,. I, 636 (1892), in wliich 
the opinion was expressed that the term 
“ cause of action ha<l not been used in the 
same sense in s. 43 and in ss. 44-47 of the 
last Code. 

(3) Venkoba v. Subbaima, 11 M. 151 
(1887). 

(4) Chowdry Imdad Ali i\ Boonyad Ail, 
14 W. R. 02 (1870) ; Baboo Issui' Dutt v, 
Alluck Nusser, 7 W. R. 420 (1807) ; Sitaram 


V, Bliagvaiit, 0 B. H. C. R. JOO, A. C. J. 
(181)0), dtioided under the Code of 1850, 
vvliich, however, expressly dealt with the 
point. 3'lie decision in Ram Ruttun Audo v. 
Ram Cliunder Pal, 25 W. K. 113 (1876), is 
not to <Jio cont.rary as there in the former 
suit mesne profits were expressly jirayod 
for. In JlookniiiK'o Kooer v. Ram Tohul 
Roy, 21 W. R. 223 (1874), it was held that 
though a claim for mesne profits was a 
.sc,paratc cause of action, yet it cannot itself 
Ik; di\ided and every suit must include tiio 
whole of the me-sne profits which had then 
accrued. 

(5) Lalessor Habiii r. Janki Bibi, 10 (A 615 
(1801). 

(6) Jb. ; Bikrama Singh r. J’rab Dial, 
1880, P. R. No. 120, F. B,, wliich must l)e 
taken to supersiHle Phalla r. Kc'sov Singh, 
1882, P. R. No. 138. And see Pratap 
Chandra v. Rani Swarnamayi, 4 B. L. R., 
F. B. 113 (1860) ; Mon Moliuii Sirkar p. 
Secretary of State, 17 C. 968 (1800) ; Subraya 
V. Rathnavelu, 32 A. 330 (1908). 

(7) Monohur Lall v. Goui’i Sunkur, 9 C. 
283 (1882); Tirupati v, Narasimha, 11 M. 
210 (1887). 

(8) Sheo Kumar v. Naraiu Dus, 24 A. 501, 
503 (1002). 
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property and a depoHil wa.s made in Court, a second suit to recover mesne 
profits from the dalte of deposit to that of recovery of possession was 
held barred. (1) 

As to whether or not there is a new cause of action in the case of con- 
tinuing torts ; the general rule appears to be that in the case of sucli torts as 
arc not of a necessarily injurious and permanent cliaracter, there is a continuing 
obligation to abate them, and tJie continuance of the nuisance is held to 
bo a new tort and therefore a separate cause of action ; but the rule is other- 
wise in the case of all torts of a permanent character wliich c.ontinuc to 
operate injuriously without any external agen(*y.(2) While if there arc 
different persons injured there are different torts, the question as to tlic 
number of causes of action which the same pcrsf>n may liave, tuins upon the 
niimbci’ of torts and not upon the nmnbcr of differemt pieces of property 
which may iiavc been injmed. Thus an act which damages two pjopci’tics 
belonging to the same man at the same time and by the same means does not 
create two causes of action. The elements of damage are multifarious but the 
cause of it is a unit ; but it will be otherwise if tlie cause itself is not single and 
indivisible. (II) A suit for certain moneys said lo Jiave been misappro- 
])j‘iatcd by tiie defendant while acting as manager of a. joint family, was iield 
to bar a subsequent suit for th(^ plaintiff’s share of certain joint paddy held 
hy tlie defendant at the time of the first suit, Miftcr, J., observing : ‘‘The 
causes of action in botli the easels originated in tlie refusal of the defendant 
to give lo the plaintiffs their share of the properties realized by him as manager 
. . . tile manager of a joint Hindu family holds possession of various items of 
property on behalf of the family. Can it be contended for a moment that each 
member of the family has a separate cause of action for his share in each item 
of those properties ? ” (4) 

An act wliicli causes injury lioth to person and propei’ty may (constitute 
different torts. BotJi causes of action may be founded upon oiie act, but they 
;U’e not ou that account identical causes of act ion. (5) All the claims in 


(1) Ruklmiiiiibai r. ItJ l>. 527 

(1907). 

(2) llulviu Chaiicl, C. 1*. ('. 525 527, 
and cases there cited. 

{:i) Hvii ib., 528, and Huzloor Kuliceiii i\ 
Sliumsooiiissa, 11 Moo. 1. A. G05 {18(>7), where 
the Privy Council pointe<l out that there was 
nothing to distinguish the deposit of the 
particular company’s jiajK'r from the deposit 
of those which the jilaintilf had deposited 
with it and reco\ercd in the former suit; 
Pittapiir Raja i\ Suriya Rau, 8 M. 620 ; 
12 I. A. 11 G (1885), in which the con- 
A ersioii of several things was held to bo one 
< ausc of action, but the iiaiticulai* case was 
distingui.shcd, and the suit held not to be 
barred [suit as upon dispossession for land ; 


subsequent suit for pei Houall y ; same title Lo 
both under will). 

(4) Canes Chandra v. Ram Kumar, 6 Jl. 
L. Jl., A., C. 2G.5 (18G9) ; s. e., ffub nuin. 
Radhakishorc v. Ram Coomar, 12 W. R. 79. 
Similarly a suit for certain sums misapiiro- 
priated by a general agent has been held to 
bar a suit for all other sums misappropriated 
before tbc former suit, on the gi’ound that 
the cause of action is not the misappropria' 
tion but the refusal to account on demand : 
Monohur Dass v. Seotal Pershad, 23 W. R. 
418 (1875). 

(5) Brunsden v. Humphrey, 14 Q. B. D. 
1 11 ; Harley Main Colliery v. JMitehell, 1 1 
App. Cas. 144. See former ease discussed in 
Hukm Cliand, C. P. C. 530, 531, 
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respect ol the tort wliicli is tlie cause of action sliould be made in one 
8uit.(l) 

Contract. — Each separate contract made with tlie same or diferent 
p(‘rsons constitutes a separate cause of action. 8o the Iiolder of two indepen- 
dent mortgages over tlie same property may sue and obtain a decree for sale 
on each of them separately :(2) and two bonds have been held to constitute 
separate causes of action, even though the circumstan(;es out of which th(‘y 
sprung might themselves at the time have constituted a cause of action.{3) 
Each of several contracts made with separate persons, though made at one 
and the same time, is a distinct and separate cause of action.(4) Thus in 
the si'cond of the last-mentioned case.s an engagement for payment of rent 
with each tenant was held to be a separate cause of action ; as also in the second 
each purtdiase of goods made by several persons. A bond executed by 
father and son living together, joint in all their concerns, constitutes a 
separate cause of action from that executed by the son alone, as the father 
could not bo responsible for the latter.(5) Where there are separate contracts 
the breaidi of each constitutes a separate cause of action. (6) Where there is 
a single (umiract, and several breaches which have ocemred before any suit 
is liroiight, all the lireaches must be included in one action even though 
the claim may be in part for a debt and in part for damages. (7) In 
Ibkrama Singh r. Jhab Dial, (8) Plowden, J., said: “ Wliere there is an 
obligation created by a single contract, and several breaches have ocenrjed 
before action brought, a plaintiff who does not claim all that he is entit](‘d 
U> in respecl. of such breaches doiss truly split his claim. The illustra- 
tion semiis to regard the obligation and the several breaches before suit as 
constituting but om* cause of aciioii. Another similar instance would be of 
an instalment bond and sevcnal defaults in payment of instalments due 


(1) Maksud Ali v. Nargis JJyo, 20 C. 322 
(1892) [suit for }>ossfssioii of laud ou which 
alleged to l>e palm trees ; suit for declaration 
of titki to palm trees}; Lalla Luolimun v. 
Ramsaru Paudyain, 20 W. R. 144 (1873) 
(suit for declaration of title to mokurruree ; 
suit for a'liouiit plaintiff entitled to on account 
of 1 hat f.itle]. 

(2) Sundar Singh r. Rhohi, 20 A. 322 
(1898) ; Imt see Sri Oopal v. Pirtlii Singh, 24 
A. 429, 439 (lfK>2) ; s. c., 29 T. A. 118 ; and 
Hari r. Kusum 7 C. r)89 (1910). 

(3) Umed Uholchaml v. Pir Saheb, 7 R. 
134 (1883). For tie purposes of the rule 
against misjoinder f)f causes of action a suit 
to set aside two bonds alleged to have been 
executed as parts of the same transaction 
was held not to bt? bad, the cause of action 
being under the circumstances single : Mu- 
hammad Baksh r. Ramdat, 1896, P. R. 
No. 6 ; Anantanarayan v. Savithri, 22 
M. L. J. 231 (1911); 30 M. 151. 


(4) Baroo Sircar v. Massiin Mundiil, 21 
W. R. 206 (1874) ; Jumoona Uas v. Pookhur 
Singh, 22 W. R. ]:i:i (1876), in which it was 
held that there was misjoinder of causes of 
a<5tion and defendant s. In Purum Sookh v. 
Subban, 2 Agra, :]23 (1807), a creditor’s suit 
against some heirs of deocaseil was held not 
to l>ar a subseipient suit against, otlier hciis 
for balance unrecoveied. 

(5) Clokal Ohand r. Khwaja Ali Shall, 
1890, P. R. No. :12. 

(6) Sec Hukm C-'hand, C. P. (J. 634 ; as to 
several contracts forming part of one trans- 
action and broaches of several covenants, vide 
post, p. 696. 

(7) Duncan Bros. v. Jeotmull Greodhari 
Ball, 19 C. 372 (1892), aiiproving of the opinion 
of Wilson, J., in Anderson, Wright & Co. v. 
Kalagurla Surjinarain, *12 C. 339 (1886) ; 
dist. in Banku v. Gopal, 14 C. D. J. 689 
(1911). 

(8) 1889, P. R. No. 129. 
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before a(‘tion brought. Similarly a plaintiff excluded by a defendant for a 
definite peiiod from enjoyment of profits of his property, would probably bo 
bound to claim all the mesne profits which h(i was entitled to recover up to 
dat'O of suit in respect of exclusion for such period.” The Explanation is 
now amended so as to e,x])ressly include successive claims arising under the 
same obligation. 

Claims under the same conf-ract for several instalments of tlu' same rent, 
or for several instalments of the same negotiable instrument, have been 
freqmmtly held to be claims for the same cause of action.(l) Though a party 
may sue in respect of each instalment of rent, (2) or of a debt (3) as it falls due, 
the aggregates of two or more of such unpaid instalments (ainnot be 
divided into two or more causes of action but is deemed for the purpose of 
this section one cause of action. AVhaf evcr instabnents are du<‘, must be sued 
for. (4) There is no distinction between a suit omitting to claim an earlicT 
rent, and a suit omitting to claim a later rent which is due at the date of its 
institution. (5) The same principle applies to all interest due at the time of 
suit, though a suit for interest which may acc'iue due after the ‘fca inei’ suit 
will not b(j barred. (G) Similarly, though, where th(‘re are more covenants 
tluin one in a (jontract which are to be performed at different times, the bi’each 
of (ia(4i constitut(iS a single and independent cause of action on which a 
separate! suit may be lu’ought, when a suit is brought on any contract 
aft(T there has been a breach of several covenants, the bri'acJi of ilunn all is con- 
sidei’ed a singl(! cause of action. (7) So, als(>, in the case of contiiming coniracds • 
for the doing of any act, though there is a separate (’ovemant for the doing of 
that act at every moment during the period of the contract, and a brciicii at 
every moment the contract is or remains unfulfilled, the entire br(‘ach s.t the 
time of any suit is deemed a single cause of action. (8) Contracts foi- s('rvic(‘ 


(1) Andrrson, Wright & (!o. r. Kalagurla 
Snrjiuarain, 12 0. I1I19, 342 (1885), t'idc ■fmsl. 

(2) lb. So while a se]iarato Huit can ho 
for the rent of each year, a .suit mnst einhraeo 
all tlie. rent fine at the time it j.s hronglit ; 
CJhockalinga Pillai r. Kumara Virnthalam, 
4 M. H. R. 334 (18U‘)) ; Alagu r. .Abdoola, 
8 M. 147 (1884); Sutto Churn Chosal r. 
Ohhoy Nund Do.ss, 2 W. R. Act X., 31 
(ISO/)); Ram Soondur Seiii c. Ivristo Chunder, 
17 W. R. 380 (1872) ; Kristo Kirkm* v. Ram 
DJiun. 24 W. R. 320 (1875) [the last three 
eases are not of authority now' to justify 
splitting of action when different instalments 
are due] ; Behari Lai Pal v. 8m. Baran Mai, 
17 A. 53 (1894) [in which, however, the suit 
had been withdrawn with permission] ; 
< diandi Oharan v. Jogendra Cliandra, J 
il W. N. cxx. (1897); Balaji v. Bhikaji, 
8 B. 104 (1881) ; Assanulla v. Tirtliabasliini, 
22 0. 080, 091 (1805). 

(3) Mackintosh v. Gill, 12 B. L. R. 37 


(1873); Appa.sami Raim.sami, 0 M. 270 
(1880); Bikrama iSingh v. Prab |)ial, 1889, 
P. R. 129. 

(4) Ghockalinga Piliai r. Kumara V'iriilha,- 
him,4M.H.a R.334 (1809); foil., Shanmu- 
gam Pillai v. Syed Gulam Ghos(*, 27 M. 1 10 
(1903); Aiul Krishna (diose v, Nrl])^'ndro 
Narain Glio,so, 1 C. L. J. 1 14 (1903), 

(5) 'i'aruck Chiuulcr Mookeijee v. Panel) u 
Moliini, 0 G. 791 (1881) ; Adhirani Xai ain r. 
Ragim Mohapatro, 12 ('. .50 (1885). 

(0) Shailapa v. Balapa, 7 B. 440 (1883). 

(7) Hiikm Chand, G. P. G. 530. 

(8) See ib., 540. The principle is, how- 
ever, not applicable when the covenants are 
so different in their nature as to bo con- 
sidered separate contracts, in which case 
the breach of each covenant will be a separate 
cause of action, ib., 642. And if jierformanco 
of several covenants is securod differently, 
their breach will not constitute a single cause 
of action: Yashvontv. Vithal,21 B. 207(1895), 
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for a. terjii are entire contracts. Tlie breacli of sucli a contract constitutes a 
singlti cause of action, and a claijn for damages for the breach may be made 
only onco.(l) If sevei'al items which make up a claim are of the same nature, 
and form pai’t of the same course of (iealing so as to pass under the same descrip- 
tion, and form part of one transaction, they must be considered as one cause 
of action and must Ix^ joined in one suit, tliough tliey may have arisen out of 
several contracts. (2) Where, however, the contract expressly provides that 
each nionthly demand is to be deemed or treated a'< a separate contract, the 
])laiiitill is entitled to l)ring separate suits for damages. (d) Wlnre several 
articles ai e sold in succession by A to B, if the vendor sues for the })rice, he 
must sue for the price of all the goods sold up to the date of liis suit, and 
cannot sue separat(dy fust for one and then for another. (1) The ])rinciple 
of such cas<*s is tliat the transaction really constitutes one demand. On 
the same princi})le, a iimning account generally constitutes one demand and 
one (iause of ac.tion, as also wages for work done under a gemral hiring.(r)) All 
damages claimed in respeed of the cause of action and accrued at date 
of suit must be sued for in one action ; (t>) as also all claijus und relief 
arising th(reout.(7) 

The scope of the id(!ntity of the cause of action has been considerably 
extend(‘d by the addition of the Explanation of the ruh% which 8upeised(‘s 
tliosii cases in which it- was held that a suit on a collateral si^curity given for a 
di‘l)t would not bar a suit, for the debt itsidf. TJiis is generally not the case 
now, and, conversely, a suit for a bill will bar a suit- to enforce a security gi^ on 
in respc'ct of it.(S) As ri'gards, however. mortg«‘iges of ijnmoveable -inoperty, 


(J) Simpaoii 'c. Cloghorn, (» ('. L. K. tH 
(1880) ; hikI soc English and American eases 
cited in Hntin (hand, (\ J*. (I r)42-544. 

(2) Andeison v. Kalagnrla, 12 (!. .h‘10 
( 1885), per ( Jail 1), ( ; and sen CHiockalinga 
I'illiii V. Kuinaia Viruthalam, 4 M. 11. (.5. K. 
:j:>t (iSCii)), distinguished in eas<‘ next cited. 

(11) Ahindul and (.'o. c.VazulEllahio,(S.().(^ , 
Rei’. 2 of H)J2 (.hd Kel). 1914), (Jonkins, 
CJ., and Woodroffe, J.); following Vnlkart 
r. Snleji, 19 iM. H04 

(4) vSliamnugani Pillai r, Syed (Jnlaui 
(JhoHo, 27 M. IIG, 117 (190:i). 

(f)) Sec llukrn Chand, C, 1\ C. f>4(> 548. 
In Nawab Mvlid' IJIleer. Mabomed Wajid, I 
N. W. P. 70 (18u ■! a prior suit to recover a 
roeoijit given by \\a\ of security for loan of 
Rs. 500 was held n(»1. t < bar a subsequent suit 
for balance due on whole account between 
parties; for in the. first case it was not 
necessary to go into the general account. All 
that the Court had to do was to satisfy 
itself that at the time the suit was brought 
the money advanced on the security of the 
receipt had been repaid. As to suit on 
account stated, see Bonarsi Das v. Bhikhare, 


9 A. 717(1881). 

(()) Nlieo ShunKar Salmy r. ifiidoy JSlarain, 
9 (*. 14.9 (1882); s. e., jii a])peal, Madaii 
Alolian Dal SIkm) Sanker Salioy, 12 C. 482 
(1885), vlih' post. 

(7) Ifikmatulla Khan e. Imam Ali, J2 A. 
209 (1890) [usufructuary mortgage; cauH<* 
of action when po.s.si'ssioii of property refused ; 
suit for unpaid intorost ; subsequent suit for 
interest o.ud prineipalj ; Mian Singh v. Sham 
Das, i88j), P. R. No. 70, eiled in liukui 
(fhund, C’. ]*. (J. 595 [bond; suit for one 
year's interest; suit for ])iin(!ipal and 
interest I; Shib Kristo J)abi r. Abdool 
Sobhaii, 15 W. R. 408 (187J) [suit for 
specific j)erformanee ; suit to rt'cover money : 
part of consideration] ; Dalji Mai v. Hnlasi, 
3 A. 6fi0 (1881) [suit for specific })crformance 
of contract of mortgage ; suit for recovery 
of mesne profits of mortgaged property]; 
Mewa Kuar v. Banarsi Prasad, 17 A. 533 
(1895) [claim for possession and mesne profits 
arising out of one cause of action]. 

(8) See Proonath Mulcorji v. Bishnath 
Prasad, 29 A. 255 (1900). Under the Code 
of 1859, it was held that the taking of a mere 
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tlie rule must now read in subordination to sect. 99 of the Transfer of Property 
Act. But that Act does not nullify the rule entirely, and does not remove 
both tluj jcstriction on the splitting of claims and the splitting of remedies. 
Its only purpose is to relieve a mortgagee from the restriction placed on the 
splitting of his reme(iies.(l) It has been held (2) that a mortgagee taking out 
a money dcjcree was not bound to bring»onc suit for the whole of the property 
belonging to his judgment-debtor if it had passed to different parties under 
different iitle-deeds, but might follow the property upon which lie had a lien 
into the hands first of one purchaser and then of anoth(;r ; which would appear 
also to be law now in the case of suits under sect. (17 of the Transfer of Property 
Act. Where a mortgagee holds two mortgages on the same property executed 
by the sajue person, he cannot maintain a suit to re(a)ver the sum due on the 
later mortgage only, by sale of the property subject to the prior morigage.(3) 
It has been held that where a mortgagee wishes to make out a case that he is 
entitled to a decree against the mortgagor personally or against his unhypothe- 
c'ated property in tlie event of the sale proceeds of the mortgaged prop(n*ty being 
insullicient to pay the mortgage-debt, he is bound to put forward in his phiint 
the alh^gations which, if established, would.entille him to that relief. (4) 

Miscellaneous.— -As regards mortgages, in the following cases tlie cause 
of action in the two suits was held not to be the same 

Suit by mortgagee agaiast mortgagor to declare mortgage lien; suit- 
against- attaching (‘reditors of mortgagors to declare lien over surplus 
moneys, proteeds of sale by (bllector of portion of mortgaged properties. (5) 
Suit. l)y purchaser of equity of redemption of share for recovej'y Ihej'eof 
on redemption of whole; suit after piu'chase of remainder of mortgagor’s 
interest for possession thereof. (6) A suit on a second mortgage is no bar 
to a suit on the first. (7) Suit for overdue intejest on mortgage held not to 
bar subsequent suit to secure principal and interest by sale, there being 
two separate contracts contained in same instrument and distinct covenants 
seemed in a different manner.(8) Suit by obligee against obligor to enforce 
lien ; suit by forjiiei' against pui’cliaser in ('xecution of money decree 
to have it declared that property was liable to be sold under obligee’s 


money decree would nob necessarily ex- 
tinguish the (iredil.or’s lien ; MomtaKOoddeen 
r. Rajoooinar, 14 II. L. R. 408 {187,'5) ; 
.Toriiiienjoy Mullick r. J)osRmoney rtossoe, 7 
(!. 7J4 (1881) ; but under the Code of 1877, 
and prior to tlu! passing of the Transfer of 
Pro))i^rty Aet {vide, post), it was held that a 
separate suit for enforcing the lien was 
barred : Gumani r. Ram Padarath, 2 A. 838 
(1880). 

(1) Govind v. Parashram, 26 B. 161, 167, 
168 (1900) ; 8. c., 2 Bora. L. R. 864, in which 
the suit was held to be barred, as there was a 
splitting of claim B, In Bhola Nath v. 
Maharaiiiad Sadiq, 26 A. 223 (1903), the 
suit was held not to be barred, as no question 
of this character arose. 


(2) In re Hurry Moliun Paramaniok, 14 H. 
L, R. 418 n. (1871) ; s. c., J.6 W. R. 486. 

(3) Kesha vram v. Ranehhod, 30 H. 166 
(1905) ; Gobinda?’. I^ala Harihar, 14 C. W. -N. 
1053 (1910); Atab Pramanik c. Arif Tarafdar, 
19 C. L. J. 690 (1914). 

(4) Gulam Hussain v. Mahamadalli, 34 
B. 540 (1910). 

(6) Kristodass Kuudoo v. Rarakant Roy, 
6 a 142 (1880). 

(6) Brahannayaki /;. Krishna, 9 M. 92 
(188.5). 

(7) Moro Raghunath v. Balagi, 13 B. 46 
(1888). 

(8) Yashwant Vithal, 25 B, 267 (1895) j 
vide ante, p. 594. 
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decree. (1) Suit by morl^gugeo for sale in wliicli holder of prior mortgage 
not imj)lcaded ; suit by same as purchaser of the property in execution foj- 
redemption of prior mortgage.(2) Suit by mortgagee for establisliment of 
his riglit as such to iiiortgaged properly under sec;t. 283 of tlie Code of 1882, 
against iuortgagor, judgment-debtor,* and execution-creditor ; suit by him 
against them for possession of the property under llie. mortgage deed. (3) 
Suit by 2 ^ 6 rson to wliom lands were hypothecated and usufructuary 
moj'tgage given for rent dm* under terms of paitamchits executed on date e)f 
niorlgage ; suit to ree^over principal and interest under mortgage. (4) A 
contract to pay rent and a jnortgage to secure paynumt of rent constitute 
separate* rights of action. (5) Failure in a redemption suit docs not bar a 
subsequent suit in ejectmenl, and vice versd.{^) Suit to redeem part of talukdari 
estate ; previous suits to establish right in same part of estate. (7) Suit on 
mortgage ; subsequent suit against mortgagor’s sons not born at date of 
previous decree. (8) Ejectment suit by a mortgagor’s vendee against purchaser 
under a mortgage decree ; subsequent suit to redeem. (9) Suit by mortgagee 
againsi. his mortgagors does not bar a subsequent suit to enforce the mortgage 
lien against purchasers or mortgagors and subsequent mortgagees. (10) Cause 
(*f action of mortgagee against Ids moilgagor is not the same as that against a 
rival mortgagee.(ll) Suit for redemption; suit for mesne profits against 
mortgagee in possession. (12) The holder of two independent mortgages over 
the same pjoperty has two separate causes of action. (13) As to claims arising 
in connection with defendant’s defaidt and w'aiver, vide ante, p. .579. Suit on 
mortgage 1.o recover money and for order of sale ; suit to eject tenant and to 
assert right of mortgagee to i)ossession under usufructuary mortgage ; (14) suit 
l>ascd upon adjusted account; suit based on mortgage ; (15) suit to redeem 
mortgage alleged to be executed in 1856 over fifty caunies of land ; suit to 
redeem fourteen out of the fifty caunies on the footing of a mortgage of 1853, 
which had been pleaded by the defendants in the previous suit. (16) A former 
suit to redeem lamam is no bar to a subsequent suit based on the kanam and 
title, so far as the latter is based on title.(17) A suit brought by A against B 

(1) Bahraichi v. Surju, 4 A. 257 (1881). (1895). 

(2) Balmakundv.Sangari, 1897, All. W.N.94. (U) Balraakund v. Saiigari, 19 A. 379, 388 

(3) (tanpat Rai v. Hira .Singh, 1891, P. R. P. B. (1897). 

No. 29. (12) Baboo Gout Kishen v. Sahay Fukeor 

(4) Nanu v. Raman, 16 M. 335 (1892). Chand, 7 W. R. 364 (1867). 

(5) Cliuni Lai v. Banaspat Singh, 9 A. 23 (13) Sundar Singh v. Bliolu, 20 A. 322 

(1886) ; and seo as to same, Banda Hasan v. F. B. (1898) ; but see Sri Gopal v. Pirthi 
Abadi Bcfr.iiii 4 A. 180 (1880). Singh, 24 A. 429, 439 (1902) ; see also Hari 

(6) Naro Ba ^ iiit v. Ram Ohandi'a, 13 B. v. Kusum, 35 C. 589 (1910), and the cases 

326 (1888) ; Sliridiiar Vinayak v. Narayaii, 1 1 there mentioned. 

B. H. C. R. 224, 230 (1874). (14) Veerana v. Muthukumara, 27 M. 102 

(7) Amanat Bibi v. Tmdad Husain, 15 C. (1903). 

800 (1888) ; s. o., 16 I. A. 106. ^ (16) Hansraj Lakhmidas v. Lalji Anandji, 

(8) Ramayya v. Venkataratnam, 17 M. 122 28 B. 447 (1904). 

(1893). (16) Ramaswami Ayyar v. Vythinatha 

(9) Kuppu V. Venkata Krishna, 20 M. 82 Ayyar, 26 M. 760 (1902). 

(1896). (17) Parambathr. PuthengattU, 28 M. 406 

(10) Laluohand v. Girjappa, 20 B. 469, 474 (1906). 
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on an alJc.^cd niorlgage which was disniissod, is no bar to subseqiient suit on 
anotlior juorigagc of tho same pro 2 )erly.(l) A suit brought by a wife during 
tlie life of her husband for tlie recovery of the juoinpt portion of iier dower 
will be no bar to a subsequent suit for the recovery of the deferred portion.(2) 

Li iJie following cases the cause of action was held to be the same : — 
When' an occupancy tenant made a mortgage with possession of his holding, 
a suit by the proprietor for the ca,nccllation of the mortgage was held to bar 
a suit for tlie possession of the holding ; as the cause of action in the two suits 
would be the same, the dehmdants taking possession under his mortgage not 
affording a second and distiiwd cause of action from the execution of the deed 
itself. (3) A suit to ri'deem a mortgage on the ground of the mortgagee having 
I'eceived more than the amount due in respect of mortgage bars a subsequent 
suit for the amount of the surplus received by him. (4) Suit for r(‘demption 
of kanam : subsequent suit based on admissions known to the plaintiff at time 
of previous suit that defenda.nl s were kmumulars under plaintiff's pre- 
decessor in title. (5) Suit for possession of a jiwtion of a house alleged 
to ha ve beiui partitioned in proe.eedings before a Court of Itevenue ; subsequent 
suit for jiartition of the same bouse in a Civil Court .(6) As to speeilic performaiKu;, 
see ])elow.(7) 

The general rule is that every paitilion shall embrace all the joint pro- 
perty, but it is subject to certain exeejitions — siu^li as (a) vJiere diHerent 
portions of it ari' situated in and oul of Britisli India ; (h) where a portion of 
it is not immediately available for partition, by reason of (i) Its being in 
possession of mortgag(‘cs, or (ii) because it was inam land, whi(4i “required 
(jovernmeiit permission to give jurisdiction to the Court : (c) where property 
is held in partnership by the joint family along with strangers, who have no 
interest in tli(‘ family partition among the sharers, and who could not there- 
fore l)(i made parties in the family partition suit. (8) Tlie section was held 
not lo apply wliore tlie title on which the former suit was based was exclusive 


(1) 'I’lirikaikat Madathil p. t’hiruthiyjl 
Krishncii, 2!) M. iSIt (]lK)r)); RaJii Hahai x\ 
Ahmadi, 33 A. 302 (11)10). 

(2) Uaida llc'gam v. Muhammad i, 33 A. 
201 (JOIO). 

(3) Sant Ham v. t'handa Singh, 1880, P. R. 
No. 47. 

(4) Baloji Tamaji c. U’amaugonda, 0 B. 
H. a B., A. C. 07 (J800). 

(5) Rangasami Pillai Krishna Pillai, 
22 M. 259 (1898). 

(0) Balbhaddar Nath r. Ram Lai, 20 A, 
501 (J004). 

(7) Nathu Rudhu, 18 B. 537 (1803) [suit 
for spocific i>erformaiK*o and execution of sale 
d<‘cd ; suit on sale deed executed by Court to 
ri'cover poBsossion. but see Narayana v. Kau- 
dasami, 22 M. 24 (I80S)]; Chidambara r. 
Siinivasa, 8 M. L. ,|. R(»p. (»J, died Bukm 


dhand, C. P. (1 515 [suit for speeilic per- 
formance; suit for reeo\'^(‘ry of d(‘posit 
money] ; I’arangodan x\ Pnj'umtoduka, 27 M. 
380 (1003) ; Venkatarama r. A’enkata, 24 M. 
27 (1800) I suit for speeifie jierformaneo ; sub- 
He(|ueiit suit for money paid on a considera- 
tion that failed]; Hangayya Goundan r. 
Nanjappa Rao, 24 M. 401 (1901) ; s. e., 3 
Bom. L. R. 799 [suit for possession and 
damages ; suit for specific performance and 
transfer ; basis of both actions an agreement 
for sale]. ^ 

(8) Purshottam e. Atmaram, 1 Bom. L. R. 
4>70 (1800) ; 8. c., 23 B. 597 [the claim of A 
to obtain his share of property owned jointly 
by him and B caimot bo said to have l)een 
founded on the same cau.so of action as Ins 
claim to (9)tain his shari*. of property owned 
jointly by him and B and C]. 
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owiiersliip, while tJiat on whicli tlie subsequent suit was based was joint 
ownership.(l) 

The harmvan of a Malabar ianvad is not barred from bringing successive 
suits for land in possession of an miandravan, the cause of action being tlic 
riglit to donuind restoration of tarwad property at any time, and it being in 
the discretion of the harnavan to leave any item of property he pleases in the 
possession of anandravam.(2) 

Shall not afterwards sue.”- The bar is not avoided by an expression 
of intention to sue again.(3) A plaintiff may, however, obtain leave to omit 
to sue in respect of one of s(‘.veral remedies. A suit, liowever, wliich is with- 
dr^n with pcriiiissioii to sue again does not create any bar, as the effect of siudi 
perinission is to leave niatteis in the position in which tiiey would have stood 
if no such suit had been instituted. (4) The same principle wjjs held to apply 
even wlnui tlic suit was dismissed for non-appearances of parties under sect. 140 
of the N.W.P. A(d, 1881, with leave specially reserved to the plaintiff to bring 
a fresh suit ; the r(‘ason assigned for the decision being that before the case was 
stiuck off the plaintiff could have so aiuendcnl his plaint as to have included the 
claim in the first suit; and a fortiori there was no reason why he sliould not 
include it in the subsequent suit. (5) 

The bar affects the plaintiff in the second suit if he was plaintiff in tlie 
first, and those who chiijii under him ; (6) and it is not avoided by the plaintiff 
having been a minor at the iime of ilie fonner suit. (7) The rule says, 
not afuirwmda It does Jiot therefore apply where the suits are sinudtaiieous 

and not succcssive.(8) In the case cited below, (9) the Madras High Court 
held that of the two simultaneous suits, both would of course not be barred, 
and iho dccr(‘e in (iilher might, stand, provided the decree in the other was 
j(' versed ; and option was given to the plaintiff to cJioose which would stand, 
tlie other being dismissed. FractioiLS of a day are, howevei‘, recognized, and 
where two suits are presented on the sajiie day it must be presumed, until the 
contrary is proved, that the suits were presented and admitted in the order in 


( 1 ) Narayan v. Rhauirau, 27 B. 379 ( 1903) ; 
as to title bt'iug the satno but the causo of 
action different, sec ib at pp. 380, 3H9. 

(2) Kannan v. 'J’onju, 5 M. 1 (1882). As 
to th(; position of a karnavati as understood in 
Malabai-, sco Vasudovau v. Sankaran, 20 M. 
at p. 138 (189(0. 

(3) See avfr, 577 ; Soondcr Ribce v. 

Kliilloo Mull, 2 W P. 90 (1870) ; Chajju 
Singh r. Nihal Singh, 1888, P. K. No. 190; 
Maksnd Ali v. Nargis Dye, 20 322 (1892). 

(4) See anipy p. 574, and Behari TjhI Pal 
t'. Baran Mai, 1 7 A. 63 (1894), and cases there 
cited. 

(5) Mulchand r. Bhikaii Das, 7 A. 024 
(1885), ml (juwre. As regards this case it has 
been submitted (Hukm Chand, (\ P. C. 559) 
“ that this argument docs not ap[)car to bo 


correct, and the cireumstanee tJiat a suit is 
dismissed and not decreed cannot aifeet tho 
bar which has l)een attached by s. 43 (now 
r. 2) to the institution of a suit as distinct 
from its decision to which s. 13 (now s. 11) 
would apply.” 

(6) Vide ante, p. 582 ; Bata r. Faiz Baksh, 
1893, P. R. No. 70. 

(7) Gopal V. Narasinga, 22 M. 309 (1890). 

(8) Vithu i\ Narayan, 6 B. H. C. R., A. ( J. 
;10 (1868) ; Kaloshar r. Jagan, 1 A. 650 
(1878); Seva Kam v. Kanshi Ram, 1890, 
P. R. No. 76. 

(9) Appasami v. Ramasami, 9 M. 279 
(1886) ; in Alagu i\ Abdoola, 8 M. 147 (1884), 
it was held that the plaintiff should have 
been allowed to withdraw both suits aud to 
file ouo suit in a couq)etont Court. 
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wliicli ilieir juuubws appear in tlie register. (1) The rule only bars a subsecpient 
suit. It t]ierefo] (^ iloes not preclude a landlord from adopting any oilier remedy 
the law gives him to enable him to recover his rent, as, for instance, l>y distraint 
undo]* tJie Rent Recovery Act. (2) 

respect of the portion so omitted or relinquished.”-- Tl\e 
rj-ivv (J(nincil observed that the right which a litigant possesses witliout know- 
ing, or ever Iiaving known, that he j)ossesses it can Iiardly be r(‘gardod as a 
‘'j)ortion of liis claim” within the meaning of the section.^) It has been 
said that a plaintifE must be taken to have abandoned or relinquished his claim 
on a real cause of action if he brings it in a false one. (4) But this statement- 
has bc(‘n adversely criticized, (5) there being nothing in r. 2 to warrant 
inforeiKM' tJiat all causes of action ought to be included in the alternative or 
(dlierwise, and if it wine correct it would make no difference whether the causes 
of action is false in the sense that the facts alleged as constituting it are falsi*, 
or it is false in the sense that the facts alleged do not in hiw constitute a cause 
of action. 

More than one relief.”- The present rule, uidike that of ilie. C'ode 
of 185b, refers, as has been already pointed out, both to tlie splitting of remedies 
or reliefs as well as the splitting of claim8.(6) Both the claim ajid the remedy 
have reference to the cause of action litigated in the previous suit.(7) Tiiero 
is no bar wherii the remedy sought in the subsequent suit is in respect of a 
cause of action different from that which formed the basis of the. relief in thi^ 
former suit.(8) Fiuther, the bar in regard to the remedy is applicable only 
whore the plaintiff was at the time of the former suit entitled to more than 
one remedy ; and where the plaintiffs were entitled to only one remedy in Die 
former suit the provisions of the section are not applicable to thii second 
suit ; (9) nor where a plaintiff's suit for a remedy has been dismissed on the 
ground that he is not entitled to it but to another remedy, for which be 


(1) Marti v. Bhola Ram, 16 A, 16.5, 172, 
173 (1803), overruling Zahar Husain v. 
Muhammad Hasan, 1888, All. W. N. J47. 

(2) Rajah Eswara v. Venkatarayer, 2J M. 
236 (1897). 

(3) Amanat Bibi v. Imdad Husoin, 15 1. A. 
106, 112 (1888). Sec this subject discussed, 
avte, p. 579. 

(4) Rangasami Pillai v. Krishna Pillai, 22 
M. 259. 

(5) Ramaswami v. Vythinatha, 26 M. 760, 
at p. 777 (1902). 

(G) Vide antCy p. 576. 

(7) Andi V. Thatha, 10 M. 347 (1887) [suit 
for declaration of right to enjoy separate 
possession of land ; subsequent suit for parti- 
tion of that land]. 


(8) See Nathu v. Budhu, 18 B. 637 (1803) 
[suit for specific performance ; decree under 
which sale deed executed by Court ; subse- 
quent suit on sale deed to recover possession. 
Held not barred as claim to possession not 
based on contract but on new cause of action 
arising from deed of sale]. In a similar case 
in the Madras High Court a contrary view was 
taken on the ground that the right to posses- 
sion and conveyance aiifie coincidently, and 
suit for possession was not a separate cause of 
action : Narayana v. Kandasami, 22 M. 24 
(1898). The principle, however, in the text 
was applied in Amlu v. Ketlilamma, 14 M. 
23 (1890). 

.(9) Ram Sewak Singh v. Nakohed Singh, 
4 A. 261 (1882), 
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subsequently sues.(l) In a case in the rinijab (’liief Couit,(2) Biuney, J., 
observed that what the plaintiff “ asked for in the former suit was not a remedy 
to which he was entitled, and was, therefore, not one of the other alternative 
remedies between which the plaintiff could have chosen ; ’’ and in a subsequent 
case (3) in the same Court, Tremlett, J., observed, that “if the defendant’s 
c-ontentions were sound, we should have to hold that the construction of sect. 
43 (now r. 2) is that a plaintiff entith^d to only one remedy on Ids cause of action, 
wjio by Jiiistake sues for what the Coiut considers is not the remedy to whicli 
he is ('utitled, will be precluded from subsequently suing for tlie })roper one ; ” 
and, “ put in this form, it is clear that the language of the section countenances 
no such proposition.” 

The rule applies to the case where there being identity of causes of action 
in the two suits, the plaintiff was entitled in the first suit to more than one 
r(Mnedy,(4) eithej cumulatively or alternatively. If without the leave of the 
Court he omit to sue for any of such remedies he cannot do so afterwards. So 
a personal decree for maintenance and a declaration that it is a charge on family 
property are two remedies referable to the same cause of action, viz. the right 
to receive maintenance, and therefore two separate suits cannot be brought in 
I'^spcct of the two remedies against the same dcfendant.(5) 

It is not very easy to define what constitutes “ a claim” as distinguished 
b om a “ ri'inedy,” for the former appears to include the latter to some extent. 
Doubtless the two terms were intended to ovtTlap. While a claim has been 
defined as a demand of right, a remedy has been said to be the legal moans to 
recover a right. (6) It has also been broadly defined to denote tlie decree or 
decretal order with its proper legal results, which is the sii(*ccssful suitor’s 
warrant for obtaining the relief he has achieved by his suit.(7) Mortgage 
cases are common instances in which there is more than one remedy. Whore 
a person asks for relief and ancillary th<jreto for an injunction, tlu^ro is more 
than one remedy. In many cases there is an option of suing on the contract, 
or for breach of the contract, and in these cases there is more than one remedy, 
but the remedies are alternative. (8) In some cases the two terms “ claim ” 
afid “remedy” are used indiscriminately. So it has been held that a suit 
for specific performance bars a subsequent suit for damages for failure to per • 
form, as both claims arise out of the same cause of action, namely, the breach 


(1) Pcari V. Kheali, 3 A. 857 (1881). 
Similarly the dismissal of a suit for confirma- 
tion of poss(.‘s.sioii on the ground that the 
plaintiff was n 't in possession is no bar to a 
suit for recovoi V of possession, vide anie, p. 
585, and cases thcj o cited ; cf. case in last 
note. 

(2) Prab Devi v. Haskishen Das, 1884, P. 
R. No. 47. 

(3) Parmeshri v. Vasdeo, 1886, P. R. 
No. 35. 

(4) These words can scarcely mean a 
emedy against more than one person : 
KaUdhun v. Shiba Nath, 8 C. at p. 496 (1882). 


(6) Rangamma Vohalayya, 11 M. 127 
(1887) ; and see Saminatha t\ Rangathammal, 
12 M. 286 (1889) ; Bhagirathi v. Anantha, 17 
M. 268, 270 (1893). 

(6) Kalidhun v. Shiba Nath, 8 C. 496, 496 
(1882). 

(7) Ram Sewak v. Nakched Singh, 4 A. 
at p. 270 (1882) ; there is, however, a dis 
tinction between “ relief ” and the mode or 
procedure for obtaining such relief : Bhobo 
Sundari v. Rakbal Chunder, 12 C. 583 (1886). 

(8) Kalidhun v. Sliiba Nath, 8 C. 496, and 
cases there cited. 



602 


THE CODE OF CIVIL PROCEDURE. 


Fibst Sched 
0. 2, r. 3. 


uf contract.(l) And where a plaintiff was entitled both to recover rent 
and to forfeiture for iion-paYinent he was held baned after suing for the 
rent from suing to enforce a forfeiture for non-j)aymeiit of the same rent, 
as botli the claims arose out of the same cause of action, namel}', the 
non-payment of rent.(2) Similarly, a suit for an injunction against a 
defendant directing him to abstain fj'om excluding the plaintiff and pre- 
venting him from using his house has been held to be a bar to a suit for damages 
for the exclusion from the house. (3) The amendment now substitutes the word 
relief'' for “ remedy/’ 

Upon the question formerly discussed, whether in execution of a simple 
money decr(!(\, only tlu^ rights of the debtor pass and the mortgagor retains 
his lien, see bclow.(4) Sect. D9 of the Transfer of Property Act restrained n 
jiiortgagee from selling the mortgaged premises, except under a dcci't^e for 
sale. (5) Under the Code of 1859 a declaratory decree might be sued for and 
obtained, and a subsequent suit brought for the consequenlial reliei.(C) But 
see now sect. 42 of the Specific Belief Act, which virtually rei)eals sect. 15 of 
the Code of 1859. Under the special ])rovisions of the amended Dekkan Agri- 
culturists Act excluding the operation of this section, a suit by a mc»rtgagor for 
account docs not bar a subsequent suit for redemption, (7) though piior to the 
amendment of this Act the contrary was held upon the principle emuded by 
this section. (8) If mesne profits are not asked for in a suit for specific perform- 
ance of a contract to r(^convey a ])lot of land, a subsequent suit for tliem will be 
barred by this rule. (9) 

Leave to omit relief. — The words in the last Code were “ oUawed hejhre 
the first hejirinq," It was, however, held that leave might be applied for and 
obtained when the case was called on for first hearing and before anything had 
been done towards the hearing of the case.(l(>) Though these words have been 
omitted probably the same rule will hold now. Such leave should be obtained 
from the Court before which the original suit was pending.fll) 

3. Save af> ollterwise fvovided, a plaintill may unite in tlie 
Joinder of causes of suit several causes of action against 

*®^*®"* the same defendant, or the same defendants 

jointly ; and any plaintiffs having causes of actioji in which 
they are jointly interested against tlie same defendant or the 


(1) Shib Kristo v. Abclool Sobhan, 15 W, 
R. 40S (1871) ; soo Spocifio Relief Acjt, 1877, 
88. 30, 1!). 

(2) Subbaraya r. Krishna, 0 M. 150 (1882). 

(3) Chajju Singh v. Nihal Singh, 1888, 
P. R. No. 100. 

(4) Rashbehary Glioso’s T^rw of Mortgage, 
3i*d ed. 712, 733, and eases there eited. 

(5) See 0. 34, r. 14 and notes. 

(0) KHlidhnn v. Sliiba Nath, 8 (!. 183, F. 1>. 
(1882) ; foil., Siirsuti r. Kunj Rchari, 5 A. 345 
(1883), F. JJ. 


(7) Ijalueband v. Uirjai)pa, 20 B. 474. 

(8) Sec cases cited in last-mentioned de- 
cision ; and as to decree ordering payment, 
and in default sale, and subsequent suit for 
redemption, TJovinda v. Mavji, 1897, Bom. 
P. J. m. 

(0) Ganesh Ram v. Mohesh Rani, 13 
a W. N. 660 (1000). 

(10) Pestonji v. Abdool, 5 B, 463 (1880). 

(11) Mubammad Faya/, v. Kallu, 33 A. 214 
( 1010 ). 
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same defendants jointly may unite such causes of action in the 
same suit. 

(2) WJwre causes of action are united, the jurisdiction of 
the Court as regards the suit shall depend on the amount or 
value of the aggregate siibject-mattei’s at the date of instituting 
the suit. 

Origin and scope of rules relating to joinder of causes of action.— 

The first paragraph of r. 3, which corresponds with Beet. 8, Act VI II. of 1859, 
is taken from the English 0. 18, r. 1, whicli, though it does not contain any 
reference to the case of jnore tlian one d<‘.fendant, has been construed as if it 
ref(‘rred to th(^ “same defendants” also; it having been held(l) that “to 
bring into o!ie (;laim distinct causes of action against different persons, neithei 
of them having an}dhing to do with the other (and only Idstoi'ically connected 
as one matter in the transaction), is not contemplated by 0. 18, r. 1, which 
authorizes the joinder, not of several actions against distinct persons, but of 
several causes of atdion.” It was, however, ])ointed out that the provisions 
contained in several of tlie English rules had been omitted from the Code, and 
the inference therefore was that it was not intended to introduce into this country 
tb(‘ wide scope now afforded to suits in the Englisli (V)urts ; and that r. 3 is 
dijferent from the much more general language of Ihe English r. 1 and r. 0, 
which provide that claims l)y plaintilfs jointly may be joined with claims by 
them or any of tlicm se])m’ately, and were diametrically opposed to the prold- 
bition of h*ecf.. 31 of the last Code, that plaintiffs might not join in res])ect of 
distinct causes of action. (2) The rule is based on considerations of (jojivenience, 
the misjoinder contemplated leading to complication and difficulty of d(‘aling 
with the c.ase of each defendant separately, and being vexatious and harassing 
to the defendants. (3) 

Objections (as to wldch see 0. 1. r. 13) on the ground of misjoinder are 
favuiu'ite ones in this country. There may be misjoinder of plaintiffs or mis- 
joinder of defendants. This matter is dealt with in the preceding Order. 
The rules under discussion relate onh^ to joinder of causes of action. They 
assume that the action has been rightly constituted under the provisions 
relating to the joinder of partics.(4:) Then there is misjoinder of subjects of 
suit, which is sometimes called multifariousness, tliough the term is not used 

(1) Kuratall v. Beyfas, 26 Ch. ]). 35, per it was also said that the terms of tho KngliBli 

Selborno, L.O. In England it is settled law rule wore wider and more general than the 

that two scji r.tti ' cduses of action cannot bo terms of the Code. Rut this ease has not 

charged against ;) defendants in one been- followed : Aiyathurai Santhu Mecra, 
action : Muthappa < Muthu, 27 M. 80, at 31 M. 252 (1908). Sec now 0. 1, r. 9, ante. 

p. 83 (1903). (3) See judgment of Peacock, C.J., in Raja 

(2) Narsiiigh Uas e. Mangal Uubey, 5 A. Ram Tewary v. Luchmun IVrsliad, 8 W. R. 

163, 170, 179 (1882), F. B., a leading decision 15, 16 (1867) ; s. c., B. L. R. (F. B.) 731 ; 
which deserves careful study. Mahmood,.!., Imrit Nath v. Baboo Roy, 18 W. R. 288 

was, how(iVcr, of opinion (at p. 178) that the (1872) ; Sudheudu v. Durga, 14 C. at p. 438 

Code did not lueseribc a narrower rule uj)on (1887). 

tli(i particular point tlieii under discussion. (4) Hannay r. Smurtliwaite, 2 B, 425 
In Mutha])pa f'. Muthu, 27 M. 80, 83 (1903), (1893), per Bowen, L.J, 
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iu the Code,. Multifarioiisness, however, properly so called, exists when one 
of the defendants is not inierest-ed in the whole of the relief sought. (1) This 
is prohibited by the first clause of r. 3, where the parties have distinct and 
separate interests.(2) Misjoinder of subjects of suit is where two subjects 
distiiK't iu tlieir nature are united in one suit, and, for convenience sake, tjie 
(<ourt r(i(piires them to be separated. Whether the various subjects shall lx-, 
dealt with together is a matter of discretion to be determined upon considera- 
f.ions of convenience with regard to the circumstances of each particular 
case. (3) Tfiis matter is dealt with in r. 6. In other words, while multifarious- 
ficss strictly so called is, in cases coming within the terms of the first paragraph 
of r. 3, absolutely prohibited, an alleged misjoinder of subjects, as it was formerly 
called, not amounting to multifariousness in the former sense, is left to be 
dealt with according to the discretion of th(i Court. K. 3 applies to cases wher(i 
there are only one plaintiff, one defendant and several causes of action, and to 
cases wh(‘re tlie plaintiffs or defendants, though consisting of two or more 
individuals, may be considered as an unit with reference to all the different 
(causes of action. Where there is more than one plaintiff or defendant, the 
tost is — is there luimmunity of interest in the issues to be determined ? in other 
words, joint interest in the questions raised by the litigation is a condition 
precedent to the joinder of several causes of action.(4) The question of absence 
of cause of action and misjoinder must be distinguished. It may be, for instanci', 
that corf. ai 11 defendants can substantiate pleas which, as a matter of substantive 
law or OIL the merits, would absolve them from liability. But this circumstanco 
has no effect upon the question of misjoinder, which is pinely a matter of adjec- 
tive law or procedure. (5) Wliile, as already stated, the rule enacted in 
r. 3 is based on substantial grounds of convenience, it must also lie 
remembered that the policy of the law is not to favour multiplication of suits ; (0) 
and it is exceedingly undesirable that any suit should fail on account 
of any such technicial objection, (7) unless it has been taken, and is 
thoroughly well founded. 


(1) Pointon v. Pointoii, L. R. 12 Eq. 547, 
at p. 541 (1871) ; and see Narsingh Das v. 
Maiigal Du bey, 5 A. at p. 172 (1882), and at 
p. 177, as to the sufficiency of each party 
having an interest in some matters in the 
suit and that they are connected with the 
others. 

(2) See Burstall v. Beyfus, 26 Ch. D. .35, 
in which also the present English procedure 
which supersedes the demurrer is ‘con- 
sidered. 

(3) Pointon v. Pointon, supray at pp, 541. 
542; Coatos v. Logard, 19 Eq. 56 (1874). 
“ The plaintiff will not bo allowed needlessly 
to enlarge the area of the dispute,” per 
Collins, M.R., Saccharin Corp. v. Wild, 1 Ch. 
D., p. 422 (1903). 

(4) See Bhagwati v. Bindeshri, 6 A. 106, 
108 (1883) ; Narsingh Das v, Mangal Duboy, 


5 A. 103, 171 (1882) ; Sarala Sundari Dasi v. 
Saroda Prasad Sur, 2 C. L. tl. 602 (UX)4) ; 
ref. to in Jaggeshwar Dutt r. Bhuban Mo- 
han Mitra, 33 C. 425, 441 (1906). 

(5) Narsingh Das v. Mangal Duboy, 5 A. 
at pp. 178, 179 (1882), per Mahmood, J. In 
Janokinath v. Ramrunjun, 4 0. 949 (1879), 
it was held that the fact that the claim for 
possession or rent against eortain defendants 
was unsustainable in fact was no ground for 
dismissing the whole suit for misjoinder. 
This distinction does not appear to have been 
preserved in the judgment of Stuart, C.J., 
in Bisheshur v. Ram Churan, 5 A. H. 0. R. 
25, 28 (1872). 

(6) Shoroop V. Mothoor, 4 W. R. 109, at 
p. 110 (1866) ; Narsingh Das v. Mangal 
Dubey, 5 A. at p. 179 (1882). 

(7) Sudhondu v. Durga, 14 C. at p.‘438 



First Schro. 
0. 2, i\ 3. 


FRAME OF SUIT. 


005 


It was held that tlie provisions of sect. 45 of the last Code did not apply 
to suits for arrears of rent under the Agra Tenancy Act, 1901, so as to admit 
of a joint suit being brought in res])ect of arrears of rent due in respect of several 
holding8.(l) 

Summary of rules on this matter. — A summary of the rules which 
deal with the joinder of parties, shows that any number of plaintiffs may join 
in respect of relief claimed arising out of the sawe <icl or transaction that 
they may not join in respect of distinct causes of action in cases not within 
0. I. r. 1, artic ; that any number of defendants may be joined where relief is 
sought against them under 0. 1. r. 3, or in respect of any one contract under 
0. [. r. G ; that no suit shall fail for mere misjoinder ; and that except where 
plaintifEs havii joined in respect of distinct causes of action as above stated, 
the Court may in (wery suit deal with the matter in conti'oversy as far as regards 
the rights and interests of the parties actually before it. (2) Putting 
it shortly, the rules provide that a suit shall include the whole claim ; that 
any plaintiff or plaintiffs having several causes of action, in which they are 
jomtly in(.orested against one defendant or several defendants jointly, may 
unite them in tlie samij suit, but unless such causes of action are of the kind 
jiientioned in clauses (a). (5) or (c) of r. 4 of this Order, Ihey may not bo joined, 
witlioiit leave of the Court, with a suit for the rccovtMy of immoveable 
pi oporty ; that where a plaintiff or plaintiffs have united in the same sail- several 
causes of* action against a defendant or defendants, the Court of its own 
motion, or on tlie application of th(‘ defendants, or upon agreement of the 
parties, may order separate trials, or confine the scope of the suit, or ex(*lude 
causes of action and direct amendment of the. plaint, where by the joinder of 
several causes of action inconvimience and confusion are likely to be caused.(3) 
As to whether sect. 45 of the last (^ide was a restrictive proviso to sect. 28 of 
that Code, see post, 

“ May unite.^—It is a pre-requisite of the right to join in one suit more 
than one cause of action against a defendant that the Comt to which the plaint 
is presented should have jurisdiction over all the causes of action. (4) In the 
case cited, it was observed that “ unless the plaintiff could lawfully unite them, 
the Bubordinate Judge had no jurisdiction over either,’’ and that he should 
have returned the plaint, although, without amendment, it could not have ]}een 
presented in eitlier Court which had jurisdiction over either cause of action.” 
It is, howevi : proper to unite several causes of action in a suit when the title 
to all the propel ty to which the defence relates is the same, though the lands 


(1887) ; Haranund v. Prosunuo, 9 C. at p. 
765 (1883). 

(1) Jagan Nath Prasad v. Tori, 29 A. 18 
(1906). 

(2) See Narsingh Das v. Mangal Dubey, 
5 A. 163, at p. 167 (1882), F. B., a decision 


under the last Code. The text is therefore, 
in this and other instances, alteretl to meet 
the present provisions. 

(3) Ib., at p. J69 (1882), F. B. 

(4) Khimji Ji\Taju v, Purushotam, 8 M. 
171 (1883). 
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claimed may not be in one clistrict.(l) For recent applications of tlic jn’ovision, 
see cases cited. (2) 

Was sect. 45 of last Code a restrictive proviso to sect. 28 of 
that Code P The effect in this respect of the amendments.— There 
was force in the ai'gument which answered this question in the negative, 
though the contrary was held under the last Code by tlie majority of the 
Full Bench (."i) in which it was raised. Cliapter III. of tliat Code dealt 
with the parties to a suit, and Cliapter IV. of tlie same Code with the 
frame of a suit. The former assumed the existence of an ascertained subject- 
matter in dispute, and from that point of view laid down rules as to the persons 
who might be made parties to the suit. Chapter IV. assunu'd the existence 
of ascertained parties, and dealt witli the subject-matter of the suit. 
The two modes of dealing di(l not clash with one another. 'Where there 
was identity of subjeet-matlcr the rules governing the case were to be found 
in (hiapter fff. ; where there was identity of parties the sc0])(' of the action 
was to be limited by the rules in Chapter IV. The two (‘hapteis thus 
regarded an action from two different point.s of view, and the rules e-ontniiied 
in one could not, in this asjiect of tlie case, be regarded as piaivisos to the 
rules contained in the otlnw. By sect. 26 of the last. Code all plaintiffs 
might join in respect of the same “ cause of aclion.'^ By sect. 28 all defendants 
might be joined against whom tlie right to any relief in respect of “ the sauic 
matter f whether jointly, severally, or in the alternative, wae alleged to exist.. 
The term “ vnittcr ” in sect. 28 of that Code wa.s not. conveidihlc wifh “ cause 
of action f lint was more comprehensive — a conclusion which reenved suppoit. 
not only from the cire.u instance that the two expressions wer(‘ used in eon- 
tiguoLis sections (26, 27, 28) of the same (Miaptor, and could therefore 
scarcely be construed to have tlie same moaning, but also from the fact- 
that tlic last part of sect. 31, which prohibited plaintiffs joining in I’ospect of 
distinct ‘‘ eaust s of action f was meant to be a limitation of ibe latitude allowed 
by Chapter III. as to the joinder of parties in respect of the ‘\same matter.'^ 
So long, then, as the matter in dispute was identical the jilaintiff was entitled 
to bring before Ibe Court, all persons wboso pri'sence was necessary t.o afford 
him full relief in respei^t of t.hat matter. Sect, bj was not applicable to c.ase.s 
in whicb the subject-matter of the suit was tbe same, but related to cases in 
which the causes of action were entirely distinct. Sect. 28, on the other hand, 
related to cases in whicb the siibject-matt.er was one and the sam(‘, and sect. 45 
was not a restrictive proviso to sect. 28, for tbe eff(!ct of such a view would be 
to nullify an important part of the latter section. The essoTKie of the provisions 
of sect. 45 was that there should bo joint rights in the plaintiffs and joint liabilit y 
of the defendants ; whilst sect. 28 contemplated the granting of relief against 
the defendants not only jointly and in the alternative, but also severally, and 
it could not be conceived how this could be done in a case in which the liability 


(1) Harchandar Singh v. l.rfil Bahadur L^nhancomont and increase of rent] ; Partha- 

Singh, 21 A. 3r)t>(1894). sarathy v. Thandavaraya, 17 M. 1 j. J. 515 

(2) iShih Prosad Chandhuri v. Vakai Pali, (1907). 

33 C. 601 (1906); Sarada Charan Chatterji (3) Narsingh Das v. Mangal Duliey, 5 A. 
V. Iswar Samli, 11 C. W. N. 1154 (1907) 163 (1882), F. B. 
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of tlie defendants was joint, as required by sect. 45. The latter section did not 
limit the operation of sect. 28, nor did sect. 28 extend the scope of sect. 45. 
Sect. 28 laid down a rule which was distinct from and independent of the rule 
embodied in sect. 45.(1) 

According to tliis view of the two sections, a suit might have been brought 
against several defendants against whom the right to any rehef in respect of 
the same matter'^ existed, and also a suit uniting several distinct causes of 
action against several defendant s jointly. 

The majority, however, of the Full Bench held tliat it was difficult to 
interpr(‘t the expression “ same mailer ” in sect. 28 as meaning more than 
the same “ cause of adion ” ; and that Chapter TIL must necessarily be read 
with and confi’olJed by the subsequent provisions of Cliaptei' IV. If, then, 
sect. 28 and sect. 45 were read together, the joint, several, or alternative 
liability of defendants mentioned in sect. 28 meant such a liability in respect 
of one or several causes of action, which cause or causes of adion wcie united 
in the same suit against the same defendants jointly ; in other words, while 
the cause or causes of action had to be joint as to all the defendants, the 
relief asked might be joint, S(‘veral, or in the alternative. (2) It might, it 
was said. b(‘ iJiat the term “ same mailer ” was more comprehensiv(5 than 
“ eaiisc of adio}}'' and that if sect. 28 stood by itself, it would in ell’cct allow 
a joinder prohibited by sect. 45. But if, as was held, tliat section did not affect, 
but was, on the contrary, controlled by sects. 44 and 45, wJiicli regulated tlic 
joinder of <ljfFcrejit causes of action, then sect. 28 was restricted in its application 
to cases in whicli different causes of action might bo joined in one suit. In 
this vi(iw, sect. 28 did not affect the question of joinder of caus(\s of action, 
which was entirely legulated by the ])rovisions of (haploi’ IV., and a suit, 
though not bad for niisjoindiu’ of parties under fleet. 28, miglit be bad for mis- 
joiiKh'.r of causes of action under sect. 45. It was not clear, liowevcr, why tlie 
two different oxju’cssions should have been used, and neither of the views stated 
was free from difficulty. (5) 

^ffic case of several liability is retained in 0. I. r. 3, corresponding with 
sect'. 28 of that Code. But t.lu^ words “w respect of Ihe same tnaiier^' have 
been now omitted froju 0. T. r. 3. For the reasons given by him, the opinion 
of Mahmood, J., would still seem preferable oven liad this not been so. The 
])osition would now' appear to be tin's : 0. T, r. I allows plaintiffs to join where 
the relief ( laimed (whether t lie claim be joint or scvernl) is in respect of or arises 
out of “ the same act or transaction.^^ Tlie necessary corollary of this is tJiat 
if all persons may bo joined as defendants against whom relief is claimed 
in respect of ' ''c same matter'' this phrase must include what is understood 


(1) Narsingli Dus t Manga 1 Du hey, 5 A., 
]). 172 el seq.f per Malunood, J. 

(2) lb., 5 A., p. lOG it seq. 

(3) It liJiH hIso been held in a recent 
Madras ease that the words “ same matter ” 
are wider than the ieim “ cause of action : ” 
Dampanaboyina v. Addala, 25 M. 730, at pp. 
745, 740 (1902). The ('alcutta High Court 
has in some cases justified the joinder of 


dehuidanhs on the ground that there was but 
one cause of ac tion : Loko Nath v. Keshab 
Jfam, 13 (J. 147, 152 (1886) ; Islian Chandra 
V. Kameshwar, 24 C. 831 (1897) ; though it 
has never hold that the two terms are s^mony- 
mous. Sec also Luckurasey v. PazuUa, 5 
B. 177, at p. 179 (1880) ; Janokinath v. Ram- 
i-unjun, 4 C. at pp. 962, 953 (1879) j Mn- 
thappa V. Muthu, 27 M. 80, at p. 83 (1903). 
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j ” m 0 I r 1, that IS, cases where, though 

hv “ the saim act or UwisacUon m x. r. i, win r 6 

uy iitK , elarmed on a common ground. 

.es^t would fon^ In . 

0 1 Ts had not been (aa is the case) expressly amended to bnng ^ into con- 
tmtj with the provisions ol r. 1 of that Order. But where the subject-matter 
of the suit is not the same as regards plaintiffs and defendants and the .■auses 
of action arc entirely distinct, there being no common ground fl>en ’indei r. 3 
in mder to justify joinder, there nmst be joint rights m the pla.ntifls and joint 
liability in the defendants. 

Cause of action.— As aheady clscAvliore observed, this expression 
Inis alwav.s had a signifi.-ation which cannot be said to be precise or 
definire,(]) hnu^ soincibnes taken to mean Ihe right, together with the 
infringenieiii, or ilic title together with tlic injury; in order words, all the 
eircunistanees which a plaintifi is requked to allege in order to show a right 
to I'eiiei; and ])eing somctiiues used as indicating merely the injury, wliieh 
js the cuiLsa of ihi' plaintiff conuns' into Court. (2) or as indicat ing tJic phiniiff s 
right. merely.(3) These diSering definitions account in part for the differing 
views to be found in the cases under tliis as other sections. (4) 8o the right 
has been treated as the whole cause of aclion.(5) On the other liand, it was 
held that the term as used in sect. 31 of the last Code, and in the ser*.tioii corre- 
sponding udtJi j*. 3, had ihe same sense as in EngJisJi Jaw, viz. of every 
fact which it was necessary for the plaintiff to prove to sujipoi’t his right to 
i]i(i judgment of the Court. ((>) Tlie title on whicli a plaintiff siuis is only 
one of several ingredients in the cause of action, and that term includ(‘s also 
the infringement of the plaintiff’s rigid. (7) Tlie question under the section, 
which r. 3 replaces, has often arisen in cases of alienations of joint property 
by a coparcener, or of a Hindu widow’s estate by the widow% and sometimes 
in other cases. The cases upon the point are in conflict, and it is not possible 
to reconcile them. The determination of the question wlicther there is a 
misjoinder in respect of cause of action, where one suit is brought against all 
the alienees, depends upon the view which is adopted of the meaning of the 
term “ cause of actiony’ and also on the question discussed in the las1. paragraph. 


(1) fn Fatima Pibi v. Alxiul Majid, 14 A. 
at p. 530 (lft02), it was said that tin* term 
“ cause of action ” liad not. k^en used in as. 
43, 44, 46, 46, and 41 of the (Vale of 1882, 
in precisely the sami? sense. 

(2) Narsingh Das v. Mangal Dul>ey, 5 A. 
at p. 173, per Mahmood, J. 

(3) See cases cited post. 

(4) See Ameerunuj. Wascehun, 1 1 W. R. 11, 
where there was a difference of opinion ; see 
the cases cited poaf, and Hukm Chand, C. P. C. 
667, 568. 

(5) Ibhan Chunder v. Ramoswar, 24 C. 831 
(1897) [diss. from Ram Prosad v. Sachi Dassi, 
6 C. W. N. 586 (1902)]; Sami Chotti v. 
Amman!, 7 M. H. C. R. 260 (1873), and cases 


cited ]> 08 t, note 8. 

(6) Salima Bibi v. Sheikh Muhammad, 18 
A. 131 (1896) ; Ram Prosad v. Sachi Dassi, 6 
U. W. N. 685 (1902). 

(7) Ram Prosad v. Sachi Dassi, supra, at 
p. 689. So also in Koondun Lai v. Rae 
Himmut, 3 A. H. C. R. 86, 87 (1871), the 
Court said, “ It is not aj)lamtiff’s title which 
is to be regarded in a suit of this nature in 
considering a plea of misjoinder, but rather 
the wrongs alleged,” and pointed out that if 
those wrongs were distinct and separable the 
wrong done must, in the absence of combina- 
tion, be tried separately. Si^o Mohan Lalji v. 
Gordhan Lalji Maharaj, 35 A. 283 (P. C.) 
(1913), proof of title by Shebait. 
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In Bome cases, the decision in favour of the unity of the cause of action 
proceeds upon the theory that tlie plaintiff’s right is the cause of action.(l) 
If this be so, and there be unity as to the right, tliere is no misjoinder 
of causes of action in a suit in which the several alienees are defendants. (2) 
Apart from the question as to the correctness or otlierwise of this view, 
practical objections have been urged against joinder in such cases. It has 
been said that one alienee is not interested in an alienation of anotlier part 
of tlie estate made at another time to another person. Evidence against 
one defendant may not be admissible against another. Different questions 
may arise as to mesne profits. Tlic procedure, may prove vcixatious and 
liarassing to the defendants, each of whom lias to wait wJiilst tlie case is 
going on against others, and to detain his witiuvsses moanwliile. TJie case 
is complicated in both the Court of first instance and appeal, whert^ each 
(ias(‘ may have to be argued as a separate and distinct cause. (3) Eviui 
where tlie action was held sustainabhi, the Court observed that separate^ 
.‘ictions against the alienees was the better procedure. (4) As against tliis, it 


(I) Sariii Chetli Amninni, 7 ^M. FI. C. II. 
200 (IN73). In this case, which was a .<uit. 
F)n)Uglil against tlie alioiKs-s of the jJaintiFl's 
father’s widows to recov(‘r th(‘ pr<i})erties 
which lia<l b<‘en alienattid Jiy th(‘ widows 
dining his n/inoril.y, Holloway, Ag. (M.; sai<l ; 
“ 'J'1 h 5 Judgi' says that, tlie <‘au.se (»f action 
against eacli of tiie purchasers is a distinct 
on(!. 'Iho plaintiff olainis his sliari' of fainil\ 
jiroperty. His cause of action, tlie right, is 
Ins relation to the family to whicJi the 
property a]»pertains, and on this right, if 
(‘stablislied, and if lie is not othcrwisi' bam*d 
from rccov(*ring, Jio will he entitled to that 
sliare wFu*re v er found. 'I’hc fact tliat various 
])ersons during Ids ininority have affected 
t,o purchiisi* ]»arceJs of tlie pru])erty docs not 
desirtiy tin* unity of ins ground of action.” 
And in a suit by I'cviosioners of H against 
dt'fondants, who set ii|» resjiective titles to 
different idots of lan«l by jnirchase from JI, 
it was also held thej’c was no misjoinder, the 
Court holding (bat tlie eausi* of action was 
that plaintiffs wen leversioners of B ; Ishun 
Chunder v. Raines wai 24 C. 831 (1897), diss. 
from in Ram Prosad / . Sachi Dossi, 0 C. W. N. 
585 (1902) ; apfal. in Parbuti Kuiiwar r. 
Mahmud Fatima, 2J) A. 297 (1907). In 
Mahomed e. Krishiian, 11 M. J06 (J880), a 
ijuit by junior inembiTs of a tarivad. against 
the karnavan and others, including iiorsoiis 
to whom he had alienated tarwad property, 
the Court observed (at ji. J 1 1 ) that it made 


no difference whethi'r the light (‘iiforeed was 
that of a copareene.r or reversioner, ami that 
in th<* view that the ]ii‘imaiy ground of aef ifin 
is tJio irit(‘rest vested in possi'ssion as regard, s 
th(‘ whole <»f tJie projs'rly in suit f here is 
unity of title, and the claim made is one ni 
re.sjK'ct of tiu' same eau.s<* of action. Sis* 
also th<’ ea.ses in th(‘ following note, wliieli 
may have ]u*oeeed(‘d upon Mu' same prin- 
ei files. 

(2) Vasudeia e. KuJeadi, 7 iVI. H. R. 290 

(1874); Abdal e. Ayaga, 12 M. 234 (1889); 
N'ltliu t\ Narayan, 5 B. H. ('. R., A. ('. .1. 30 
(1808) ; Kanth Narain e. Ih’em J^al, 3 W. B. 
J02 (1805) ; Slioroop n Mothoor, 4 W. R. J09, 
at j), JIO (1805): Krishna (lopaul r. Hurry 
Hath, 25 W. R. 00 (]87(i) ; Haranund Mozo- 
omdar v. IVii.sunno (’liunder, 9 703 (1883) 

j when* th<? alienation was in execution] ; ef. 
also In K' Rutnessur Das, 14 W. R. 38J (1870), 
where the Revenue (Commissioner hatl taKim 
]>oss<'ssion of the ]>]aintiff's lands and give n 
them to various defendants. 1 n some of tln‘se 
cases, however, th(‘ alimioi- was a party, as to 
which, .s(‘o jiost 

(3) See judgment of Peacock, C.J., in Raja 
Ram 'rewary v. Luchmun PiTshad, 8 W. R. 
15, 10 (1807), and judgment of first Court in 
Sami i\ Ammani, 7 At. H. ('. R. 200, 261 
(1873). 

(4) Vithu t\ Narayan, 5 B. H. C. R., A. ('. 
J. 30 (1808) ; Suljramanya e. Sadasiva, 8 M. 
75 (1884). 

2 R 
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juay be snid tliat the policy of the law is not to favour multiplication of suits. (1) 
And in some cases, as observed by the Madras Higli Court, (2) “ it is 
manif(‘.st that tin*, number and nature of ilie alienations are no unim- 
porlaut elements for tlie determination of their propriety. It is most 
d(*siral)le that the wliole of tliem should be at once before the Coui’t called 
upon to decide the question, in order to secure the soundness of the particular 
decisions, and perhaps the avoidance of discordant decisions in different cases 
uj)on facts m^arly the same.’’ It would probably be best if the Courts wore 
given, as to procedure, a discretion to be exercise<l in a manner to the con- 
venhnic.e of trial and of the parties and to the advantage of substantial justice'. 
It is, however, nec(‘ssary to determine the question by reference to the defini- 
tion of the term under discussion and the oilun* provisions of the Cod(‘. If 
therefore, on the oilier hand, the words “ crmsc of action'' denote both tiu; 
right and its infringemen<.,(3) there has been said to be distinct causes of action 
against each of the alienees, and in consequence niisjoinder,(l) except 
perhaps where tlie suit is both against tlw' alhmor and the alienees. In such 
case it has been said (5) that (there being a complete cause of action botli as 
to right and infringement) against the defendant aliinior, it. is necessary to 
bring the alieiU'i'S on the record to afford ground for de<-ision of the wliole dis- 
put<‘, and that it cannot be said that a separati^ cause of action exists 
against the alienor “in conjunction with each group of alienees, the aliena- 
tions not being the (pauses of the present action, (0) but miTcly incidental 
thereto." (7) In a. case, however, wdiere the alienor was a party, the Eonibay 
Jfigh Court iicld tliat tln^ plaintitfs had distinct causes of action against th(‘ 
several defendants, and that there was a misjoind('r.(8) WHiether, howevei’, 


(1) Shoroo]) Moiheor, 4 W. It. lUU. at p. 

I 10 (ISO.'')), wh(a’(‘ il was also .said : “ Jvfver- 
sioiicrs frequently bring one suit to s<*t aside* 
sindi claims, and sncli a suit has never been 
h('ld to he inadmissible. " 

(2) \'asnilev:i r. Knleadi, 7 M. II. H. 
200, 2011 (1874). 

(I?) (ianeshi Lai r. Kliairati, 10 A. 270 
(IS04), where the (burt pointed out (at p^). 
2S0, 281) that “ the rolationshij) of the r(*- 
vt'rsioner to tlie widow's hiLsbands could m)t 
form the cause of action, but only a part of 
the clause, wliicli comprised among other 
things the wrongful possession of the separate* 
sets of defendants over the lands held by 
1 hem respectively; "and see cases in next note. 

(4) (ianeshi J.^1 r. Kliairati, supra [dist. 
in Parbuti Kunwar i\ Mahmud Fatima, 20 
A. 207 (J007)J ; Kacharbhoj r. Bai Rathore, 
7 R. 289 (188,3); Raja Ram I’ewary r. 
laiehmun Persliad, 8 W. R. 1,') (1807), F. B. ; 
(lolam Mustafa r. Sheo Soondureo, 10 W. R. 
187 (I81H); IVwaree, Raghoonath r. Syud 
Mahomed, 4 A. H. C. R. 108 (1871). 

(5) Chuliar Mall v. Bakhtwaddi, 1890, P. 


B. No. 119. tS('e Hnkm Chiuid, P. (\ .508, 
570. 

(0) 111 the ease in (piesl.ion a])p.‘ir('nllv the 
cause* of action was ii(*ld t.o 1)^'* the ri'fnsal by 
the* ali(‘nor to reeogni/.e' the* jilaintitPs riglits 
to .share* in the family |)ro[>erty. 

(7) In the feillowing eases, winch have hee'U 
alre*aely cited, the* alie-rmr was a party t ei the 
aedioii ; Sami (llrntti r. Ammani, 7 M. H. 

R. 200; Mahomed r. Knshnan, 11 M. 100; 
Abelal Ayaga. 12 M. 234; Ohiihur Mall 
V. Bakhtwadeli, 1891), P. R. No. 119; Hara- 
iiunel ■/). Prosiinne), 9 ( !. 703 ; Vithn v. 
Narayan, 5 B. H. (I R., A. 0. J. 30 ; Kanth 
Narairi o. Prom Lai, 3 W. it. 102, 103, wlie-re) 
the Court saitl : “ The case by the sons 
against the father is so entire as to be hardly 
capable of bt'ing prosecutiiid in several suits.” 

(8) Kaehar Blioj v. Bai Rathore, 7 B. 289 
(1883); ref., Sarlu Bin Raghu e. Ram Bin 
(jfoviiiel, 10 B. (iOH, Oil (J892) ; and in Mata 
v. Bhugmanee, 1 A. R. 128 (1809), the 
suit was held bad for misjoinder, as though 
the alienor (a guarelian) was a party, no relief 
was souglit against her. 
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iJio suit is open to objection for jriisjoinder or not, -the ('ourt nuiy always in 
its discretion direct separate trials to be held. h>iinilarly, in a suit for 
possession of imnioveabb; prop(*r(y against two defendants, the cause of action 
being tiiat tlie first defendant liad no title to mortgage the property to the 
second defendant, it was ludd that there was no misjoinder, and that there 
wer<‘, not two causes of action, but one, namely, the infring(‘ment of the 
plaint ill’s right by the fu'st defendant, out of whicJi flowed the title asserted 
by the second defendant, wlio derived ^titlc from the lirst defendant, and 
whose case stood or fell with ]iis.(l) A fortiori, tliere is but one cause of 
aclioji against a defendant and others who are not real but merely ostensible 
purcluisers from liim.(2) So, again, a defendant wlio, under a d(‘cree, subse- 
(juently reversed, ousts a plaintifl from possession, may be sued witli persons 
to whom, subsequent to the ouster, he has leased the land ; they stood in 
t h(i shoes of tlieir h'ssor, and w'ere jointly liable with Inhu to lx* oust(‘d.(o) Tlu^ 
joinder of several persons in doing an act does not afiect its unity or 
the unity of the caiise of action constituted by that act, as in the case of an 
obstruction or oust(‘r by a Jiumber of persons who are alleg(*d to have acted 
in combination. (4) It was held that different causes of action could not be 
join(‘d in one suit against, dillerent parlies, where each had a distinct and 
separate interest ; (5) that the Courts should reject plaints against several 
def('ndants for causes of action which had accrued against eacJi of theiJi 
separately and in r(‘s])ect of which they are not jointly concerned ; (fl) that 
there was no section of the Code which permitted a j)erson to sue various defen- 
(hnils together in respect, of various causes of action ; (7) and tliat plaintiffs 
could not join in oiui suit in respect of causes of action in whicli they w(‘re not 
all joiiitlr interested. (8) 


(1) Tiidiir Knar. r. (Jur Pnis.id, 11 A. 
(ISSS), For Biiiiilar ease’s of suits .against 
mortgagors alional.iiig ])ro])(M‘t.y, see Ral 
Kisli(*ii r. liistoo Churn, 22 W. Tl. 522 (IS7 1), 
ill wliieli hot.Ii mortgagor and liis alienors 
wtii'e jjarties ; also Krishna Cojaiul v. Hurry 
Nath, 25 \V. R. 00 (1S70) ; Sririatli Has v, 
K hotter ]\lohuu, 10 C. 003 (1888). 

(2) Wi.se L\ Cureeh Hussein, 13 W. K. 271 
(1870). 

(3) Antu V. Vishnu, 22 B. 030 (1807). 

(4) lioko Nath Surma v. Keshab Ram, 13 

C. J47, 152 (1880) ; Muthuvijaya v. (3iooka- 
Imgam, 10 M. 3’'") 330 (1800); and see as to 
ousters by i , lersons on different dates 

eomniitted as ])ail of tho same contest, 
Harohandar v. Lai Itdiadur, 10 A. 350, 301 
(1804) ; Varajlal v. Barndat, 20 B. 250 (1001) 
[joint assault] ; aliOr where it is not shown 
that the defendants acted in concert or under 
some common title. For acts done by different 
persons are nut deemed one unless <lone in 
concert : Siidhendu e. Durga Dasi, 14 C. 435 
(1887); Ram Naraiu c. Annoda IVosad, 14 


(1. 081 (1887); Koondun v. Rae Himmut, 3 
A. H. 80 (1871) ; Hurro Monen v. Onookool, 
8 W. R. 401 (1807). In Sliooroop v. Alothoor, 
4 W. K. loo (1805), ill which the fourt ex- 
pie.ssed a doubt a.s to wh(4.1i(‘r there was mis- 
joiiuhT, it IS not clear whether then' was 
eoiubination or not. In Bisheshur v. Ram 
(Ihiiriiii, 5 A. H. 0. 25 (1873), Pearson, d., 
held that as there was collusion there was no 
misj<Miider. Stuart, C.J., hold there wivs no 
cau.se of action against first defendant, a 
different matter from misjoinder, thougli In* 
hold that the suit was had on that ground. 
Tn Ram Prosad r. Saohi Hassi, 0 (), W. N. 
585 (1002), there was no combination. 

(5) Baroo i\ Massim, 21 W. R. 200 (1874), 

(()) Baboo Motio r. Ranee, 8 W. R. (>4 
(1807), ill which it was held that the de- 
fendants had no common interest, and that 
the causes of action were distinct. 

(7) Ram Narain v. Annoda Prosad, 14 C. 
081, at p. 687 (1887). 

(8) Raj jo Kuar r. iMbi Dial, 18 A. 432 
(1800), Wrfc post. 
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Tlie following suits have thus been held to be bad for misjoinder :~A 
joint action for the price of timber against defendants, who purchased each 
one pair of timber separately from tlie other ; (1) A sold to X and B sold to 
X ; a suit by Y against A, B, and X to enforce a right of pre-emption ; (2) a 
suit claiming possession against all of defendants, with mesne profits against 
some and damages against others ; (3) a suit by a talookdar against the 
zamindar and several purchasers to set aside sales 1,o them respec^tively of five 
'pahii lalnhs sold for arrears of rent due separately upon each ; (4) a claim to set 
aside sale against auction purchaser and for damages against zurpeshjidars ; (5) 
a suit against several persons, each a party to a disiinct contract ; (G) a suit as 
against one defendant for specific performanc.e of a contract to sell land and 
as against. anotlicT for a declaration that lie was not entitled to any cliarge 
upon the same lands, tlie causes of action being distinc.t as against tlie defen- 
dants ; (7) a suit against one person, an alleged agent of a firm, for bread) of 
contract and against, anotlier as partner to have accounts taken iMuI tin* partner- 
sliip wound-np.(8) 

It is nec/cssary now, liowevau', particuhuly in tin* rase ol suits by r(*versioners 
above miiiitioned, to consider the, (*ilect ol the enlarged seopt* of 0. 1. r. 1 and 
its effect on the cpiestion of joinder of d(*f<‘ndants, for now apparriitly all rever- 
sioners might join in any suit any ninnbe.r of defendants in it*spect of several 
properties, provided they iiaso tln'ir claims (which need not lx* joiiil. bill may lx* 
several) on a common ground. 

The relief. — rin* cause of action must, as in oilier leases, be distil iguisJied 
from the relief clainn*d. So wlieri* plainlifT, a creditor, brouglit a suit, on his 
own behalf and on liehalf of other c.redit.ors, asking on his own behalf to set 
asidi* a (b'od as void, and on bclialf ol other (‘reditors for a declaration that tin* 
deed was voidable, it was held that botJi the jilainliff and the other creditors 
liad one cause of action, namely, the right to treat the deed as one whie.li could 
not affe<‘t their rights, although as the plaintiff had obtained a decree which he 


(1) liaroo Massim, 21 W. \i. 200 (1S74). 

(2) Bliagwaii r. Bindesln i, (» A. I0(> ( ISS!{) ; 
and m* Kalian Singli r. (Jur Dayal, 1 A. 
(JSSl). 

(:i) l^arsingl) Das v. Mangal Diilx'y, r» A. 
1 03 (18.S2), R D., Mahmoud, J., dissenl. 'I’lu; 
majority of the Court lield that the suit was 
not against defendants jointly (p. I<>8), and 
tlxit nothing in ss. 28 or 44 of tho Cod<* ol 
1882 authorized a suit by a idaintiff against 
A for dispossessing liiiii or opposing his 
obtaining possession with distinct claims 
against B, C, D, and E for damages for 
separate years in respect of such primary 
wrongful act on the part of A (at pp. 170, 
171), and that what was contemplated by 
tho Code was a suit for recovery from a tres- 
])a88er O" trespassers in possession at time 
of suit, and tho ]uinder of claim for mesne 
profits against such trespasser or trespassers 


(lb.). Mahmoud, ,1., oonsidm'd (at ]». 17!)) 
I, hat the ease was similar 1o danokiiiatli a. 
Itainrunjnii, 4 C. !)i!). 

(4) Imrit Nath r. Hahoo.b)y, IS W. If. 28,S 
(IS72). 

(.*)) Ram Ivislxm ('huwdhnrv 'rn beni, J 
C. W. N. ciii. (I SOT). 

(0) Nainusivaya v;. Kadei’, J7M. 1(»8(18{)3); 
and as to .sej»arat(!( (‘onf.rai'ts, see case in last 
note. 

(7) Luekumsey v. Fazulla, 5 B. 177 (1880) ; 
dist., Mokund Lall v. Chotay Lall, 10 C. JOOl 
(1884); Jamsetji v. Knshinath, 2t> B. 32(5, 
328(1901) ; Krishnasami y. Sundarappayyar, 
18 M. 415, 417 (1894); ref., Alagappa v. 
Sivaramasundara, 19 M. 211, 216 (1895); 
Ramehandra v. Ramchaiidra, 22 B. 46 (1896) ; 
and stic Probhooram r. Robinson, 1 1 W. R. 
398 (1869). 

(8) Muthappa Mnfchn, 27 M. 80 (1903). 
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wished to execute, lie for tJiat purpose required relief by setting aside tlie d(H*(i 
ns void.(l) 

A plaintiff may always put forward an alternative case, (2) provided that 
the facts stated as the basis of alternative relief are the same. Where tliere 
is a single cause of action, or several causes of action against the same 
defendant, no difficulty arises. Where the first defendant dispossessed the 
plaintiff ot land sold to him by the second defendant, and he sued for possession 
and mesne profits, or in the alternative for the refund of the purchase-money 
from the second defendant, it was held that tluTo was but one cause of action, 
namely, file dispossession and no misjoinder. (3) Two separate alternative causes 
of action against the same defendant ma)" bo joined. (4) 

A claim for possession by plaintiffs, fom* anna zemindars, 1o joccive a. 
f(nii‘ anna share in ii patni alleged to be in possession of all six defendants, or 
in the alternative, except as against one defendant, for rent, was held not to 
1)0 bad for misjoinder, it being further held that notwithstanding that the 
claim for possession or rent might be unsustainable in fact as against some of 
the defendants, that was no ground for dismissing tlic suit generally for 
misjoinder. (5) 

“ ])oc8 sect. 45 (now rule 3) c,ontemplat(5 a case where plaintiff has really 
only on(‘ cause of action upon which he can succeed, but being in doubt as to 
which of his alleged causes of action will bo successful proceeds upon botli, 
witli the intention of obtaining relief out of one of them '? Are not the several 
('-auses of action contemplated by sect. 45 causes of action witich, it- is alleged, 
(!aeh afford grounds for separate relief, and combined for cumulative and not 
alt(‘rnaiive relief ? ” ((>) In England it has been held that if two persons could 
not be joined as defendants unless the causes of action against them were exactly 
the same, the obj(ict of the Legislature would be entirely defeated. (7) It would 
se(mi from the cases cited tliat the fact that alternative reliefs wer(5 claimed 
did not antliorize a joinder of several causes of action against several persons 
m»t jointly intcjesied. So where a suit was brought to sot aside the 
sale of a niehal against the persons who had purchased it at an aiie-tion 
sale held for default in payment of Government revenue by zurpeshgidars, to 
whom the mehal had been let, or in the alterimtive for damages against the 
zurpcskgidarsi who had defaulted in the payment, it was dismissed for multi- 
fariousness as the two claims were based on distinct causes of action. (8) And 
where a plaintiff contracted for sale to him of a house for R8.25(X), and sued, 
alleging a subsequent sale by the defendant to a third party, and prayed for 


(1) Ebrahiin r. J . olbai, 4 iitnu. L. R. 180, 
184 (RK)2). 

(2) Lakshmibai v. Hari, 9 B. H. C. R. J 
(1872) ; in Kabii’ Khan /». Khawani, 1897, P. 
R. No. 41, file 7 )laintiff asked that, he might 
be declared to l;e the proprietor of the whole 
village, or, failing that, an occupancy tenant, 
and it was held there was no misjoinder 

(3) Herajal Huq r, Abdul Rahaman, 29 C. 
257 (1902) ; s. c., G C. W. N. 300. 

(4) Bagot V. Easton, 7 Ch. D. 1 ; Ann. 


Pr., 11K)5, p. 223. 

(.5) Janokinath v. Ramruiijun, 4 949 

(1879); approved by Mali mood, J., in 
Narsingh Uasi*. Mangal Duboy, .5 A. at p. 170 
(1882). 

(0) Fatima Begum v, Muhammad Zakarift, 
1895, P. R. No. 96, per Rivaz, J. 

(7) Child V. iStenning, 6 Ch. D. p. 702, and 
sec Ann. l»r., 1906, p. 223. 

(8) Ram Kishen r. Chowdlmry Trelwiii, 1 
C. W. N. ciii. (1897). 
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i\ (Iccroo oilliei’ lor sp(‘cific pi'rforiuancc of the conlrad of sale o i payment (»f 
ii«.24(.K) (Ks.lOO luivini' fjceii paid as carnest-nionoy), or for pi -(‘m]>tion on 
the sale on payment of Rs.25(K), or whatever might l)e the market vahu* of 
house, Chatterjeo, J., observed, that Iwo distinct claims in the allc't iiaiive, 
based on distinct causes of action, could not be joined under tJie S('(‘lion corjc- 
sponding with rule 3. Rivaz, J., also doubled the correctness of tJieir joinder, 
putliiig the query already quoted. (1) 

Same defendants jointly. -It has been already poiid ed outlluil. joint 
ini crest in the iuain questions raised by the litigation is a condition ]>jecedent 
to the joinder of several causes of action against several ([(dendanis, tlic test 
Ix'ing wlicther there is (‘ojumunity of interest in the causes to be determined. (2) 
It was licld that there was no provision of the (^ode allowing distinct caiis(‘s 
of action against distinct sets of defendants, that is to say, caiisi's of action in 
which the defendants are not all jointly interested, to Ix^ uniteil in t]i(‘ same 
suit. (3) TJie nierc similarity of tlie claim is no ground for joining in one 
suit claims which, though similar, are several and distinct against several 
persons ; (4) nor is the convenience of their trial by one (joujt.(r)) VV]ier(‘ a 
cause of action arising out of a joint account of two defendants was uuitc'd 
witJi another arising out of a transaedion in which one of llie defendants aloiu; 
was corKicrncd, it was held that the causes of a.ction wvw not against tlie, same 
defendants jointly. (C) Wjiere the deiciidanis are not jointly liabi *, iacJi 
distinct cause of action must fonu the subject, of a. S(‘parate suit. So wlieje A 
sold to X, and B sold to X, whenuipon Y sued A, B, and X to enforce* a right 
of pj'e-eJiiption, it was h(‘Id to be a misjoinder, there being distinct cause's 
of ae'tioji in re‘.s])eet of widcii the de'fendanis liad lU) commem interest. (7) Se) 
where plaintiils in a suit feu partition joiiu'd as elcfeiielants a nimibc]’ of 
e'ultivating ryots, wlieciu they senight to eject, it was held tliat tlic suit feu* 
partition was of little interest tee the ryots, anel the questiejn of ejectment was 
a elistinct one in tlie case of each rye)t.(H) So, alse), there lias bc(*n held tei be 
a. misjoinder wh(*re the right to relief against one defenelant was in respeict of 
the nem-fulfilnient of a contract, and the? rigiit to a deedaratieeii against another 
was in respect of a tlireatened disturbance of tJie plaintiff’s possession. (9) 
The same has been held in a suit against defendants for possession, and 
against some of tliem for damages, and against others for mesne profits ; (10) 
and in a suit to recoveu possession of certain lands by reversal of certain dec'ds, 


(1) Fatima Begain v. Muhammad Zakaiiu, 
1895, P. R. No. 96 ; Hukni Chand, C. P. C. 
571. 

(2) Bhagwati r. Bindeshri, 6 A. JU6, JUH 
(1883), ride, ante. 

(3) Mullick Kefait r. Shoo Porsluid, 23 0. 
at p. 826 (1896). 

(4) Koondun Lai r. Ra(! Himmut, 3 A. 
H. (!. K. 86, 87 (1871) ; as to trial by one 
Court, ib., and Harchandar v. Lai Bahadur, 
16 A. at p. 362 (1894). 

(5) Koondun Lai v. Rae Himmut, mpra. 

(6) Saina Mai v. Shah Bag, 1888, P. R. 


No. 189. 

(7) Bhagwati v. Binde.shri, 6 A. 106 (1883). 

(8) jSaminada v. Subba, 1 M. 333 (1877). 

(9) Luckumsoy v. Fazulla, 5 B. 1 77 (1881) ; 
dist. in Mokund Lall r. Cliotay Lall, 10 
1061 (1881), when? the co-defendant who was 
not a party to l.ho eontraot had no distinct 
intori‘.st and was sued as the benamidar of the 
real defendant. Tliis decision is not opposed 
to the first. 

(10) Narsingh Das v. Mangal Duboy, 5 A. 
163, 168 (1882). 
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some (j 1 tlie dec'ds b(‘in^ of absolule, and some of conditional, Bal(‘.(i) Altliougli 
tliore must still be (omniunhy of interest wlicre the causes of action arc 
<*ntircly distinct, it will be necessary in each case to see whether this is so or 
wiietlier tli'ough the causes of action are several there is a common ground 
justif^dng their joinder. On tJie other hand, there was held to be no mis- 
joinder in a suit against a defendant who had obtained possession under a 
decree which had been reversed, as also against his lessees, the latter standing 
in tile shoes of tlioir lessor and being jointly liable with liim to be ousted. (2) 
Jn a suit against joint decree-holders for the plaintiff’s customary fourth sliarc 
of tlie profits realized by the decree-holder by an execution sale of different 
Jiouses at different times, the decree-holders were held to bo joint, though 
ilieir liability fo give fho share in respect of the sale of eacli house was 
scparale.(.3) 8o, also, a suit instituted to ejeet all the tenants Jiolding separate 
lands in a village, and to recover arrears of rent from them, was held not to 
1)0 bad for misjoinder, as all the defendants claimed by inheritance or by pur- 
chase' or otherwise under one and the same*, person, or under om^ of two persons 
win had (‘xecuted the; muchalkd for the lands, and the plaintiff tlierefore liad a 
common cause oi action against the defendants, and w^as not obliged to sue them 
soj)nrately.(4) 

As ill other eases, (5) a pe'isem who is a party in different capacities is not 
tlie same ele'fendant — a principle which though pardy recognized in rule 5 is et 
general ap})lie-atie)n. Thus, wlicre a pe*rson is a party in two capacities there is 
juisjoinder, unhiss each cause eif action affects him in both capacili(‘s.(6) 

Plaintiffs jointly interested. — The worels jointly interested weu'c 
iust introduced by Act Xll. of 1879. Under the Code of 1859, it was lield tei 
be a misjoinder wtiere tlie causes of aition of tiie plaintiffs were different and 
distiiut in (Jieir natur(‘.(7) A suit brouglit by three persons for the possession 


(I) Kaja Kami;. Lucliinan Porshad, B. U 
R. (F. B.) 731 (1867). 'I’his case was distin- 
guished in Haranund v. Prosunno, 0 U. 763 
(1883) [suit by purchaser of jiroperty subse- 
quently sol(i in execution against parties to 
tiu‘ deer(‘o and [>nrehasers in exeoufion of 
xliffereni portions of property] ; and in Kain 
Narain v. Anuoda, 14 (', 68 J [plaintiff talook- 
dar obtained deeroo for ejeetnient of tenant. 
In execution of decree opposed by defendants. 
One Sint agninst judgment-debtor and all 
parties opposing ! ut without collusion], in 
the first of those sii (s it was held there was 
no misjoinder, and ii, the second that there 
was. Both en.ses, liowcver, based the 
diM-ision upon tlie <]uetftion whether tin; 
plaintiff liad one obj(‘et and the defendants 
a eomnion defence. As regards these eases 
it was point ed out (Hukm Chaiid,(A P. V. 673), 
that tlie test for joinder was the unity of the 
eause of action and not of tlie objt*et of tlie, 
suit, and the unity of the defence was not 


knowable until after the institution of the suit. 

(2) Antu e. Vishnu, 22 B. 630 (18U7). 

(3) Nauku V. Board of lie venue, 1 A. 444 
(1877). 

(4) Thiagaraja v. (liyana Sanibandha San- 
nadhi, 1 1 M. 77 (1888). 

(6) Vide ante, p. ,628. 

(6) 8ee Hukm Chand, C. J*. (’. 671, 672. 

(7) Homoona v. Manieko, 1) W. It. 626 
(1868), in which Phear, J., pointing out the 
inconvonienee.s of such a suit, said that 
“ saving all questions of abatement and 
matters in amendment of the record, 1 have 
never in my memory lieard of a suit decreed 
in favour of one co-plaintiff, and dismissed as 
against thi' other eo-plaintiff. And that 
negative fact of usage is, I think, influential 
to show how very unpraetieabh', <|uite apart 
from any matter of law, it has been found 
that eombiaod suits of this eharacter shoukl 
bo united together and treated as if they were 
one.” 
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1877 unA ♦» « V ^ paragraph of sect. 45 of Act X. of 

J87<, jind the hrat paragraph of the present Code mean the same tJiinij 
e ^ume^ that the Legislature by the amendment of 1877, by the amend- 
meat ot 18 <9, and by the wording of the first paragrapli of sect. 45, as it 
at present stands, intended to make it clear that tlicir intention was that 
several plaintiffs could only join in suing several defendants in one suit 
for several causes of action w/ien the plauitiffs were jowtly interested in each 
and all of suck causes • of action, and that the second part of the first paragrapli 
of sect. 45, is merely enacting tjiat several plaintiffs jointly interested in the 
same causes of action against the same defendant or several defendants 
jointly may sue in the same manner, as by the first part of thal paragrapli 
it is enacted one plaintiff may sue one defendant or more jointly in one 
suit on several causes of action, 1o which the defendants, if more than one, 
were parties, and that it did not intend to confer a riglit by sect. '1 5 on 
several plaintiffs to sue, on causes of action which were not jointly vested in 
them, one or more defendants, although tlie acts of all tJie defendants jointly 
migJit iiave completed a separate cause of a.(tJon of each sexTraJ plaintiff and 
afforded Jiiin a cause of action on which lie could sue alone.” It was assumed, 
however, by tiu' Judges tliat the Legislature did not intend ‘‘directly or in- 
direitly to pj’ohibit the joining by Hindu or Maliomedau heirs in one suit 
ol th(‘ir causes of action in respect of what had been tlie property of tlufir 
anc(‘stor or of tiie familv ; ” and that it had been the practice in tJie Nortli- 
West. Ih’ovinc-cs “to allow Hindu or Mahomedan heirs, even where tlieir 
intej’csls were several, to join in one suit for the. recovery of property wliich 
hud belonged to a common ancestor through wJiom title was claimed,” and 
that- they regarded llu* decision in Kam Sewak Singh v, Kakc]ied,(2) as 
necessarily confined to the maintenance of that practice. The sarue principle 
was followed in a subsequent case, (3) in which it was lield that ,s(‘veral 
creditors, to each of wlioni separate debts were owing by the sam(‘ didffur, 
could not jointly sue foi' the avoidance of a deed of gift. ex(*cuted by the 
debtor, whicli deed was alleged to have been made fraudulently with intent 
to defeat or delay executant's creditors, the cause of action of each separate 
creditor not being the same as that of tlie others. Similarly, a suit by two 
brothers for a declaration that the parts of the house attached in execution of 
a decree against their father belonged to them and not to him was held to be 
irregular, though tlie Court observed that the plaintiffs might well have 
tliought that the case came within the latter part of the first paragraph, as in * 
one sense their title was a common title, which was assailed^by one and the 


(J) Salima Hibi v. Sheikh Muhammad, (1890). 

IS A. J31 (189.5). The plaint was returned (2) 4 A. 261 (1882). 

so that the plaintiffs might elect which of (3) Raj jo Kuar v. Jlebi Dial, 18 A. 432 

them Hhould proceed M'ith tlie suit; foil., (1895). 

Rahim llaksli r. Amiran Bibi, 18 A. 219 
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same action of the execution creditor, and they were jointly interested in 
opposing the attachment and sale, although a sale would only liave affected 
each man’s separate interest. (1) Where the cause of action in the case of 
the first plaintiff aimed at the establishment of the title of tlie first plaintiff 
as issueless widow of M. G. to succeed him jointly with the other widows, 
whereas the cause of action in the case of second plaintiff aimed at tJie 
establishment of the title of second plaintiff by reason of an adoption to 
take tlie estate of M. G. to the exclusion of all others, it was held that it 
could not be said that the two plaintiffs were jointly interested in these 
inconsistent causes of action. The establishment of first plaintiff’s title would 
(‘xclude second plaintiff from all right to take or share in the estate, and 
the establishment of second plaintiff’s title would equally debar first i)laintifl’ 
from any share in the estate, but a right to be maintained out of itr-- a right 
whicli was not brought in contest (2) The Court added : “ Sect. 45 permits 
of the joinder in the same suit of several causes of action in which several plain- 
tiffs are jointly interested against the same defendant. These plaintiffs 
are jointly interested against the same defendant in the sense thal it is the 
object of both plaintiffs to show a title in one or other of them to the 
whole or a portion of the estate in (;ompetition with tlie defendani. ; but this is 
not enough : they must each be jointly interested with the other in ihi several 
Gaus(s of action — not necessarily equally interested, hui jointly interested ; i.c. as 
wo understand, not jointly interested as a mere matter of affection, but jointly 
interested as to the subject-matter of the suit which the causes of action have 
in contemplation.” (3) When two persons are interested in a piece of land — 
one as nielvaramdar, and the other kudivara7tidar— md a third party commits a 
wrongful act which affects the rights of the })ersons so interested, it may be 
properly Jield tliat the land is common to l)oth to the extent of entitling 
t hem to sue jointly in respect of the wrongful act, treating such act as giving 
rise to but one cause of action affecting the two ])crsons )norc or less. (4) 
So long as several causes of actioji arc by the same or jointly interested 
plaintiffs and against the same defendant or defendants jointly, they may 
be joined subject only to tlie Court’s discretion of ordering their separation. 
There arc no restrictions as to the nature of the cause of action which may 
be so joined, as it is stated (5) there are in most of the Code States of the American 
Union ; but the restrictions there may sometimes prove a good guide here as 
to the advisability, as apart from the legality, of the joinder. (6) Sect. 26 (now 
0. 1. r. 1) has now been amended so as to permit plaintiffs to join in whom any 
right to relief exists in respect of, or arising out of, the same act or transaction, 
that is, wiici'' if separate suits were brought any common question of law or 
fact would aribr 

Procedure to be followed where misjoinder. — Under the last Code 
where a plaint was presented which' was bad for misjoinder of causes of action, 


(1) Behari Lai r. Kodu Ram, A. 380 (4) Muthuvijaya t\ Chockalingam, 19 M. 

(1893). 3.35 (1896). 

(2) Lingamnial v. Venkatamnial, 6 M. 239, (5) »Seo Hukm Chand, 0. P. C. 575, 

242 (1882). (6) lb. 

^ (3) lb., at p. 242. 
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it iniglit at aiiy tiino beforo, the settlement of issiuss hav(‘ bei^n leliinn'il lor 
amendm(mt.(l) If the jdaint, having been retiu*ned foi- ainendii 'nl. was not 
aincnd(*d, it might have be,en rejectcddii) If this was not doiu* ami subse- 
quently objection was taken by the defendant, wliicli might be <^ilher in tln^ 
written statement or in a motion to take the plaint off the fib' or on tin 
settlement of issues, (3) or the Court, on further (‘onsidcration, c.onsidiuetl 
that there were gi‘oiinds for considering the plaint bad for misjoinder, the. Judge 
should have raised an issue and decided it, and dismissed the suitu(4) 
ff, however, the Jiulgi^ felt doubtful wlnther his decision on tlie point of mis- 
joinder would stand, he might, have projierly framed the issues of fact 
for tlie determination of the case, and then dismissed the suit for misjoinder 
witiiout recording any finding on the. other issues.(r)) KurtJier, ilu* circum- 
stances must liave been such that the first Couit had no alternative o[)en to it. 
but to ])roceed to trial of tlie matters of fact upon the preliminary dei<*rmina 
t.ion of which the point raised as to misjoinder turns. It might tlnm luivc 
dismissed the Huit.(()) As to the present Code, vide ’post, Wher(‘ the 
District Judge disallowed the objection on the gi’ound that it was nor 1 aken at t lie 


( I ) Section 53 of last ( lode ; Ram IVosad c. 
Saehi Dassi, 0 C. W. N. 585, at y). 588 (1<K)2) ; 
Ctaneslu c. Khairati,#]() A. 27U, 281 (i804); 
Muthayiyia r. Alnthu, '21 M. at p. 8t (IIH)3). 
In it'hari Lai v. Kodu Kam, 15 A. at yi. 381 
(18U3), tli(‘ Court said; ‘"that in tlu* great 
majority of ca.s('.s in w liieh two or more 
plaintitlK sue in one suit in respect of causes of 
action wliicli aiv not joint, it would be jiroyKT 
to return tlie yilaint for amendment amt Ii'avc! 
the plaintills to elect as to which of them 
siiould bt' struck out, but they doubted 
wliether a (‘ourt aliould, without giving the 
yiartii's an opyxjrtunity of amendment, abso- 
lutely dismiss the whole suit.” And in 
Aldridge c. Barrow, 31 G02 (1007), the 

plaintiffs were put to eloetion. 

(2) ISect 54 of last Code. In some of the 
earlier eases the yilaint apyicars to have Ixien in 
the lirst instance rcjiseted, or it was held that 
it should have been rejected : Narsingli Das 
V. Maugal Dubey, 5 A. 103, 171 (1882) 
[rejection stated to bo under .s. 53 of the 
Code of 1882, sed qu.] ; Raja Ram Tewary y. 
Jmchmuu Porshad, 8 W. R. 15 (1807); 
Uaboo Motu V. Rance, 8 W. R. (>4 (1807); 
Sudliendhu v. Durga Dasi, 14 (J, 435, 439- 
(1887); Tcworce v. Syud, 4 A. H. (‘. J08 
(1871) ; Mussumat RuUa i\ Dumree Lall, 

2 A. Jf. (\ 153 (1870). 

(3) R;im Dyal c. Ram Doolal, 11 W. R. 273 
(I80t)). The Code, howoA’er, it was held, did 
not apparently couteniyilati* an application by 
a party that a plaint be amended : Mnthapyia 


V. Muthu, 27 M. at j). 84 (1903). 

(4) Kaeliar iihoj v, Bai Rathore, 7 B, 280, 
201 (1883); Ram Jhosad r. Saeln Dassi, 
0 C. \V. N. aJ p. 588 (1002); Bluigwali r. 
Bind(‘shri, 0 A. 100 (J883) ; Ihiroo r. ^da.-. .im, 
21 \V. R. 200 (I87J). 'J'he jilamf. might 
also be ridurned for amendment under 
s. 53 lK‘for(‘ setileiiK'nt of issues. In Sinl- 
hendhu c. Durga, 14 C at p. 13th the (‘ourt 
held, that with reh'reiiee to ss. 31 and 53 
of th(! Code of 1882, the (!f)urt sliould not 
have dismissed but ri^jected the yilaint. It 
is not clear whether issiie.s had Ikmui sott.led, 
but neither sections apyiear to ayiyily. S. 31 
related to misjoinder of yiartios, and s. 5.3 
dealt with rejection for want of cause of 
action. In danokinatli v. Ramriinjun, 4 (J. 
at pp. 953, 951 (1897), the Court said that 
when distinct causes of action are improperly 
joined the Court should not dismiss the suit 
but try them separately, 'riiis observation 
was o6ihT, and s. 45 contcinyilated st'jiaration, 
not where the joinder was illegal, but where 
it was permitted, though a joint trial was 
ineonvenient {vide jmt). In Hurro Moneo 
V. Onookool, 8 W. R. 401 (1807), it was said 
that the Court should liUvc called upon the 
yilaintitf to ek'ct against which defendant 
lie would yiroeeed. 

(5) Imrit Nath v. Roy Dhunynit, 0 B. L. R. 
241 (1872) ; s. c., 18 W. R. 288 ; Kaehar Bhoj 
V. Bai Rathore, aupra. 

(0) Bhagwati v. Bindcshii, 0 A. 100, 108 
(1883). ^ 
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earliest. [)Ossible iiioineut, iiainely, in tlie written stateiiieni, but the objection 
was taken at the settlcnient of issues before trial, it was given effect to 
on second appeal.(l) The power given to the Court to return a plaint was 
only discretionary, and if it was shown that the form of a suit was bad, by 
reason that there has been misjoinder of parties, or of causes of action, it could 
not be said that a party was precluded from raising the objection and taking it 
at the hearing of the suit or on appeal. There was nothing to warrant the 
proposition that when a Court of first instance decided a question of misjoinder 
in favour of the plaintiffs, there was an end of the matter, and that the 
defendant Avas jnecluded from raising the question in appeal. (2) Where 
suelj a question has been raised, the Appellate Court has allowed a suit or claim 
to be withdrawn. (o) Where the ajipeal has proceeded, the question has 
been raised in some (aiscs whether the Appeal Comt was precluded from 
reversing a decision on the ground of misjoinder, by reason of sect. 578 of 
the former Code. In some cases, misjoinder of causes of action lias been 
consid('red an irregularity not affecting jurisdiction or the merits of tlic 
CHS(\(1) In other (aises it has been held that, assuming but not deciding that 
misjoinder was a mere irregularity, it did affect the merits. (5) In othei cas('s 
it appears to have been held that, misjoinder of causes of action was of tin* 
nature not. of an irr(‘gularity, but an illegality. (0) The 'law u])on the point 


(1) K}iin{i.ssvaya c. Kadir, 17 JNf. I (>8, 175 

1 1 soil). 

(2) Miillia])]).! r. iMiiMiu, 27 M. SO, at ]». S5 
(1003). Ill Shuiikur r. 2 A. R. C. 443 
( IS70), i( was held that misjoinder was n<4, a 
^u;ji)und of sjX'fial apju'al, hut this it is suh- 
mittt'd is not so. 

(3) Tara J’rosiinno r. Kooniaicc, 23 W. R. 
380, 300 (187.5) ; Clancshi v. Khairati, 10 A. 
283 (1801), 111 which case Ihi* a]»|»oal ]>ro- 
cccdial ajjjainst those; dch'ndants in rosjHvt 
of whom there was no misjoinder. 

(4) Kalian Singh v. Clur I)ayal, 4 A. 103 
(1881) [held misjoinder of causes of action and 
jiaitics ; objection taken by one defendant ; 

Comt should not having reg.ard to s. 578 
hav(; r(‘Versod decree] ; Wise Gurceb Hos- 
sein, 13 W. R. 271, 272 (1870) (held no 
miajoimt r le 'bjeeted, but, if any, the (Vmrt 
would inquire nio merits]; Behari Lai a. 
Kodu Ram, 15 A 380, 382 (1803) Iheld 
to be irregularity (liough no objection taken 
to form of suit, and s. 578 applied] ; Mokund 
Lall V, (diotav Lull, 10 (t at p. 1008, per 
Mittor, J. (1884). 

(5) Ganeshi v. Khairati, 16 A. 270, 283 
(1804); Mokund Lall v. Chotay Lall, 10 V. 
1060, /irr Pigot, J. (1884); Namasivaya t\ 
Kadir, 17 M. at pp. 175, 170 (1893) ; Mohima 
Chandra v. Atul Chandra, 24 0. 540, 544 


(1807) I ‘'even if it were granted that an 
objection Iik(‘ the one that the defendants 
raised invoh es only a question of irregularity, 
a j)oint which is by no means fvvo from 
doubt ”] ; Muthajipa v. Mntliu, 27 M. 80, 84 
(1003). 

(0) Musst. Ameej'un v, Musst. Waseediun, 
12 W. R. il, 12 (181)0) [objection in lirst 
(■ourt ; held in second apj)eal by OloAxr, J., 
“ it appears to me something more than an 
irregularity, something in faet expressly for- 
bidden and consequently an illegality ”J ; 
Baroo c. Massim, 21 W. R. 200 (1874) [though 
the term “ illegal ” was used this particular 
question was not discussed] ; Varajlal r. 
Ramdat, 20 B. 259 (1!H)1) [s. 578 applies 
to mistakes and invgularities subsequently 
committed in a suit which has bt‘en insti- 
tuted ill such a way as to give the Court 
jurisdiction to try it. The suit, however, 
must first be instituted in the manner 
allowed by law. Cf. upon the fjuestion of 
jurisdiction, Mulliek Kefait v. Sheo Pershad, 
23 0. 821, 820 (1890)] ; Romoona v. Maiiicko, 
9 W. R. 525, 527 (1808) [Hobhouso, J., said, 
that joinder of causes of action was forbidden 
e-xeept where authorized, and that a decision 
ill a suit in which causes of action wore 
jvrongly joined was contrary to law and 
being so must bo set aside]. 
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was thus unsettled. (1) Probably in some cases it will be found that the 
merits wore affected. Where, however, this was not so, and particularly 
where no objection had been taken (a circumstance in itself indicating that 
the party has not suffered disadvantage), the Court would probably have 
acted rightly in not dismissing the suit upon what, in the supposed circum- 
stames, would be a technical objection. Where effect was given to the 
objection, the Appellate Court, in the under-mentioned case, (2) did not dismiss 
the suit, but rejected the plaint, directing the plaintiffs to pay the costs througlj- 
out. In other (;ases, the Coiu’t, both in first and second appeal, lias dismissed (3) 
the suit for misjoinder. As to the present Code, vide jmt. 

Objections to misjoinder, as all other objections 1o iiie frame of a suit, 
sliould, of course, be taken as early as possible. An objection taken not in 
file written statemenf , but at the settlement of issues before trial, lias been 
given effect f.o.(4) An objection has been held to be f^oo late after tlie case 
lias been tried and decided.(5) And it has been said that an objection taken 
for the first time in special, or possibly in regular appeal, might not bo allowed 
to prevail.(6) Phear, J., said: (7) “As a general rule, if an objection on this 
ground is pressed and (tarried bo a decision in tlie first Com-t, tliis Comt will, 
even upon special appeal, upon its being shown to be well founded, 
give the objector thC benefit of it. But, on the other hand, if it is not pressed 
and carried to a decision in the first Court, and if the parties go to trial in the 
same way as if the objection had not been made, then the objection will not be 
giviui effect to at a lai/cr stage, unless it appears clearly that there was a defect 
in fho original trial, in consequence of the misjoinder of the causes of action 
to which the objection is directed. . . . This Court has always held that it is 
the duty of the first Court, which receives flic plaint and entertains the suit, 
to take care that the parties are. not prejudiced by any unfair complication 
in the matter Avhich the plaintiff charges against the defendants. But if the 
jiartics have chosen to go to trial and have not insisted upon the first Court 
taking a step of this kind, then it may very fairly be taken against them at a 


( 1 ) Misjoindfr of [laiiios, it has been Iwhl, 
does not affect either merits or jurisdiction : 
Ram Kanayo v. Prosunno, 13 W. R. 175 
(1870). In some of the cases previously cited 
tlicrc was misjoinder both of subjeet-matter 
and parties. 

(2) Sudhendhu v. Lurga, 14 (!. 435, 439, 
440 (1887) ; sedqti. as to grounds of decision, 
vide ante. As to amendment on appeal, see 
Lingammal v. Chinna, 6 M. 239 (1882) ; 
Karan v. Muhammad, 7 A. 860 (1885). 

(3) Ram Narain v. Annoda, 14 C, 681 
(1887) ; Romoona v. Manicko, 9 W. R. 525 
(1868) ; Namasioaya v. Kadir, 17 M. 108, 178 
(1893) ; Bhagwati v. Bindeshri, 6 A. 106 
(1883); Muthappa v. Muthu, 27 M. 80, 85 
( 1903), and cases cited ante pa^im. In Banee 
Krishnan v. Koondun Lai, 2 A. H, 0. 22 ^ 
(1870); Koondun Lai v. Rae Himmut, 3 


A. H. (J, 86 (1871); Tewaree r. Syud Mo- 
hamed, 4 A. H. (t 108 (1871), the Court 
dismissed the suit, stating expicssly that ii 
did so on the ground of misjoinder only and 
not on the merits which the plaintiff could 
raise again in another suit. Queere as to 
the decision, Suroop v. Nimchand, 13 W. R. 
284 (1870). A dismissal for misjoinder is 
not a hearing or determination 'within the 
rule of res judicata : Futteh Singh v. Mussa- 
mut Luchmeo, 21 W. R. 105 (1873). 

(4) Namasivaya v. Kadir, 17 M. 168, 176 
(1893), cited ante. 

(5) Ram Dyal v. Ram Doolal, 1 1 W. R. 273 
(1869). 

(6) Mahomed v. Potun, 20 W. R. 147, 148 
(1873), 

(7) Tarinoo v. Hunsman, 20 W. R. 240 
(1873). 
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later stage of the appeal proceedings that they have not, in fact, suffered any 
material disadvantage in the trial, unless it be distinctly shown that there was 
such disadvantage.” 

To turn to the present Code, it does not, as sect. 53 of the last did, specifically 
deal with return for amendment, but 0, VI. r. 17 allows of amendment, and the 
Court may, it is presumed, return the plaint for that purpose. Under the last 
Code (sect. 54 (d) ) a plaint so returned and not amended was rejected. Tjiis 
provision has not been re-enacted, but 0. VI. r. 18 deals with failure to amend 
after order. As regards an objection on the score of misjoinder, r. 7 of this 
Order provides for its b(‘ing taken at the earliest opportunity, and if not so taken 
the ol)j(?ction is deemed waived. Even if taken, the objection will, under 
sect. 99, count for nothing in appeal unless it be shown that such misjoinder has 
affee.ted the merits of the case. Here, therefore, as elsewhere, tlie (V)de has 
diminished the importanee of nuTely t<‘c}mical objections. 

4 . No (.uiiiso of a(jtion sliall, unless with ih(‘ leave of the 

only ceruin claims to 

be ioined for recovery of of iinnioveable proj)erty, exeept- 
immoueabie fjropcitii. (Jaiins for ni(\sne profits oL‘ iureais 

of i'(‘n1 iji resjxu't of th(‘ prop(uiy elM-iiued or aufj 
pari thereof ; 

(h) claims for duniagt's for brea-eh of any (‘ 0 )itriict 

which tht‘ propeu'ty or any pari thej‘(‘of is held ; jind 

(c) claims in ivhicb the relief so}f(iht is based on the same eaase 
of action : 

Provided that nothiwj in this rule shall he deemed to prevent 
any party in a suit for Jorechsure oi' redemption from askimj to he 
put into possession of the mortijaijed property. 

5. No claim l)y or agaijist an ex<‘Cutor, administrator or 

Claims by or against «ucli, .sliiiU 1 h> joined witli flainis l.y 

executor, administrator or or against him p(n'sonal!y, unless the last- 
mentioned claims are alleged to arise vvitli 
7*efereii(‘e to the estate in respect of which the plaintiff or 
defendant sues or is sued as executor, administrator or* lieir, oi* 
are such as he was entitled to, or liable for, jointly with the 
deceased p( i^on whom he repn^sents. 


Origin of rules.— -These two rules represent, with the amendments 
italicized, sect. 44 of the last Code, which it was staffed was not very happily 
expressed.(l) R. 4 is taken from English 0. 18, r. 2 ; the words “ or to obtain 
a declaration of title to im^noveahle 'property in the former section were 


(1) Ganesh v. Jowaoh, 31 C. at p. 272 (J882) Hukm Chanel, C. P. G. 5(i3. 

(1903); Chidambara v. Ramasanii, 5 M. 161 
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added to meet the decision in (xledhill v. Hunter, (1) but have been now' omitted. 
R. 5 is taken from Englisli 0. 18, r. 5 ; the word heir ’’ having been adde.d, 
as in til is country it. is not an executor or administrator alone who represents the 
estate of a deceased pcrson.(2) Tlie words after “ heir ” have also been added. 

Objections for misjoinder. — ^Under sect. 54 (d) of the last Code, the 
])laint might liavc been rejected in ease of failure to amend, on its being returned 
for the purpose under sect. 53 of the same Code.(3) If the (>ourt, instead of 
r(^j(5(*ting the ])laint or r<'tiirning it for amendment, proceeded to trial, it should 
not, it was held, subsequently dismiss the suit for misjoinder, but. dispose of 
it on t.he merits.(4) Tlie objection being of a dilatory character, and beside the 
merits, must have been taken in the Couri. of first instanee ; if not, it w^as deemed 
w'aived.(5) It was not allowed to bo taken for the first time on a])])(^al, and 
wher(‘ it was raisc.d for the first time on appeal, the High Couji, on second iijqieal, 
declined to entertain it.(6) A successful objection for misjoinder is a cause for 
wliich time may be deducted under sect . 14 of the Limitation Act .(7) Sec t. 54 is 
flow 0. VIL r. 11, but clause (d) has not been re-enacted. Sec now 0. YI. r. 18. 

Leave. — It w^ill be observed that leave can only be applied for in the 
c-as(^ of r. 4. R. 5 is absolute Application should be made before the ])laint is 
filed, thougii possiliiy, on good reason shown, leave may be given afterwards. (8) 
A plaintiff may, witli the leave of, the Court, join causes of action, hut he is 
nowhere conqxdled to do so. (9) And even in regard to the excepted (^aus(‘s 
of action which may he joined, the cxce])tion ifiqdies only a ])(*rmission of joinder, 
hut (hx'.siiot render it obligatory.(lO) Wliere leave is applies! for, the question 
wln^lier it. will granted must depend upon convenience and tlie cireumstancesof 
t h(‘ ea.s<‘. Amongst these, t he Court will eousider the eonneetion hetw'(*en the 
claims sought to he, joined. So leave has been given to join wlu'ie it w'as sought to 
recover immoveable and moveable property eom])rise<t in the same instrument., 
and t.o joiiK'.laims inresppct of.])ersonal and real estate, wIkmx*. both estates rested 
on a common gift in the same will. (11) No apjieal lay from an order rejecting an 
application for leave, hut where the effect of the ordtT was to K'jetd. the plaint., 
it. Was held that the order was a decree, and, as such, appealable. (J 2) 

Jurisdiction. — Whore causes of action aio united, jurisdiction depends 
on t.li(‘ value of t-he aggregate subject-matters. (13) 

Rule 4. “ Cause of action.”- — ^'fhe r\de jiresupposi's a case where tliere 


( 1 ) J i Ch. ] ). 492, in which it w as held that 
an action to cstabli.sh title to land and to 
m-ovorrent, but not claiming [n)ss('Ssion, was 
not an action for land. 

(2) Ahmad*ud-din t\ Sikandar, 18 A. at 
p. 259 (1890). 

(3) Sarnia r. G'anajia, 5 J3oni, Ji. K. J8.5 
(1903), in which case the Court refused to 
dismiss the suit in second appeal. 

(4) Kishna v. Rakmini, 9 A. 221 (1887). 

(5) Dhoiidiha v. Ramehandra, 5 B. 554, 
501 (188i) ; Maula r. (Julmr, 10 A. 180 (1893). 

(0) Maula Ctulzar, 

(7) Venkiti r.MufUgap|)a,20M.48( I890),F.H. 


(8) See Ann. Pr., 1905, 225; O’Kinealy, 
Civ. Pr. Code; Hukni (hand, ('. P. C. 504. 
In Venkiti v. Murngappa, 20 M. 48, 49 (1890), 
an opiiortunity was given to anumd the jdaint 
and to lile sejiarato suits. Cf. rules as to 
leave under 0. 1. r. 8, ante, 

(9) Shoo V. Shoosahai, 0 A. 358 (1884); 
ref., Becharji v. Pujaji, 14 B. at p. 53. 

(10) Laioissor v. Jaiiki, 19 C. 015 (1891). 

(11) Sec Ann. Pr., 1905, pp. 225, 220. 

(12) Bandlian v. Solhu, 8 A. 191 (1880). 

(13) See 0. II. r. 3; and as regards the 
old procedure, see J.<uehm(*e r. Kallasoo, 
B. 1.. R. (F. B.) 020. 
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are two or mon^ various causes of action, one of wliii'li is to recover immoveable 
property. Several causes of action to recover immoveable pioperty may be 
joined. The rule docs not. prohibit this, but a joinder with such causes of 
action of a different character, except as exc,epted in the rule.(l) If, 
however, the (-ourt considers it inadvisable to try the several causes of 
action in one suit, it can ordiu' s(‘.parate trials. (2) There is nothing, more- 
over, irregular in seeking to recover in one suit immoveable and moveable 
property if the cause of action is the same in respect of both. (3) These 
decisions ap})ear to b(‘, embodied in the new clause (c). And (wen a claim for 
))ossession of certain immoveable ])roperty, liased on the first paragrajdi 
of sect. 9 of the Sjieeific Iteliid Acd, may, it has been held, be joined 
without leave, witli a claim for title to that [irojierty, and for damages for 
dis])ossessi()n from it. (4) Olaims which do not amount to a new cause of 
action, but which are mere machinery, su(4i as a prayer for an injunction or 
r(5c.eiv(‘r, may be joined without leave. (r,) Jbit it has lieen held that an injunction 
cfumot heasked forwliereitwas not mer<4yancilla.ry to the claim for p()ss(‘ssion,(()) 

“ Suit for the recovery of immoveable property.” — The cxpi ession 
“ yidt for the r(eA)Vcrif of imwoveahle properiijf' which is that us(‘d in sect-. 1C, is 
more limited than the exprcssi(»n “ suit for itmnoveohle jiropcrl ijf or ^\for land ” 
within the meaning of the Charter. A suit may be one “for land*' within 
tbe meaning o1 the latter, and not within this rule. (7) So it has beem h(‘ld 
tlmt. a (d'lirn for specilic performance of an agreement to sell a share in a house 
might- bo joined with a (daim on a promissory note.(8) So, again, a suit foi‘ 
recovery of a mortgagc'-deht with an alteinative })raycr for sale, has l)een held 
not a suit for recovery of immoveable ])roperty.(9) Wilson, ,1.. said : (10) “ It 
seems to nu' that a suit for ‘ the recovenj of immoeeahlc proficrh/ ' is a suit founded 
upon {HI existing title in wliiidi the, plaintiff seeks to g(‘t j>ossession of the property 
itself. The words ‘ to ohlo'ln a declaration f etc., seem to me t-o apply to a ease 
wh(‘re a titli^ exists, and the plaintiff asks to liave that fact declared, not to 
a case wlu're he se(‘ks to liave sonu'thing done, winch, when done, will give, him 
a title." Immoveable property in this rule includes a right of way. (11) 

Rule 5. — As to the object of t he corresponding English rule, sec, Padwick 

V. Sc()tt.(Pi) Tliere is a conflict as to the words, “or heir as such,'' lictwccn 
the Bomliay and Anaha])ad High (Vuirts. 8ir Charles Sargent, in the formei 

(1) ( 'hidainbara v. Kaiiia.saini, T) M. 1 01 2/> M. 448 (I90J). 

(1882) ; ArnOika v. Pam Udit-, 17 A. 274, 277 (5) CledhiU v. Hunter, 14 (Jh. H. 4!14. 

{\m>); Raghubar c.Jwala, 25 A. 229(1903). (0) Hamhling t. Wallaiii, 1889, W. N. 

As to rourf,-fcc in caso of exception (a), seo (Fug.) 133. 

Reference, 10 /' '01 (1894). (7) Outts r. Frown, 0 (I 328, at ]). 332 

(2) Raghubar c. l-ala, (1880). (8) lb. 

(3) Oanesh v. .lew toll, 31 C. 202, 272 (9) CJovinda v. Mana, 14 M. 284, 280 

(1903) ; a. c., 8 C W. N. 150 ; 30 J. A. 10, in (1890) ; and see Coraeband v. Ba.santa, 15 

whieb the P. O. a})prove Giyana v. Kanda- (!. L. J. 258 (191 1). 

aami, 10 M. 375, 500 (1887), which was (10) See (\itta v. Brown, 0 C. at p. 332 
followed in Nistariney v. Nunda Lall Boso, (1880). 

3 C. W. N. 070 (1899) ; s. c., in appeal, 7 G, (II) Bejoy (Jhandra v. Banku, 13 C. W. N. 

W. N. 353 ; Mazhar r. Saj jad, 24 A. 358 (1902). 451 (1909). 

(4) Ram Harukh c. Shoodihal, 15 A. 384 (12) 2Ch. D. 730, 743 ; and see O’Kinealy, 

(1893), not followed in Ramasami v. Paraman, C. P. 0. ; Hukm Ghand, G. P. C. 505. 
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Court, said : ‘‘ Now, when can it be said that a claim is made by ‘ an heir as 
such ' '{ Plainly, such a claim is made when the plaintiff rests his claim entirely 
on the allegation that he is the heir of another, and, as such, asserts a right 
against the defendant.’^ So where a portion of a claim was founded upon the 
plaintiff's alleged right as heir of A, and another part of the claim had no references 
to A’s estate, it was hold that there was a misjoinder, and that one of the claims 
must be struck out.(l) The Allahabad High Court has, however, dissented 
from this decision, holding that the heir referred to in the rule is an heir suing 
or being sued in his representative capacity, wlio, like an executor or adminis- 
trator, represents the estate of a deceased person; and that it is impossible 
to hold that the rule precludes a person from joining a claim for property acquired 
by himself, with a claim for property inherited by him from another, when he 
docis not represent persons otluir than himself.(2) And more recently Jenkins, 
C.J., ex()lained the meaning of the rule to be as follows:- Those to whom it 
redates have the common characteristic that they owe their legal condition 
to the death of another. But there are others of whom this can be predic.ated, 
as, for instance, legatees or next-of-kin who are not named in the rule. Executors, 
administrators, and heirs have this c,haracteristic in common not sharcul hy 
legatees and mixt-of-kin, namely, that not only do they acquire title from the 
d(uioased, but tln^y may represent him.(J) And in a recent cas(* in tlio Bombay 
High (lourt it was held that a claim for maintenance by the widow of a Mitaksharji 
coparc-eiKU’ was not against the estate of her dec-eased husband (siiu’-e liis intcu’est 
was extinguished by liis death) ; but was against the property of which he was 
a c-oparc.(mer ; and therefore there was no misjoinder wlnm she sued the surviving 
coparc.ejuMs for her stridhan [H'operty and also for inaintenauce out of the joint- 
estate.. (1) 

6 . Tffcrt? it/ appears to the Court that any causers of action 

Power of Court to joined in oue sult (vdnmt hi^ convenimtlj tvied 
order separate trials. or disposed of together, the Coiirt may order 
separate trials or nialvc smdi other order as may l)e exptulient. 

Joinder of causes of action. — This rule c()rrespi>uds, subject to 
certain alterations, with th(‘- second paragraph of sect. 4.5 of tln^ last (-odi^ 
and witli C). 18, r. 1 and portion of 0. IG, r. 1 of the English lules. 
See note to (). fl. r. 5, the first paragrapji of wliieh embodies the iirst 
paragraph of sect. 45 of the Code of 1882. Tliat rule relates only f-o i-ho 
joinder of causes of action. It assumes that the action lias been rightly 
constituted under 0. I. r. 1, ardc.(5) Under the English lule it has been 
held tliat, save in actions for the recovery of land and in actions by a trustee. 

(1) Aahabai v. HajiTyob, 6 B. 390(1882). (2) Ahmad-ucl-din v Sikandar, 18 A. 256 

In Gokibai v. Lakhmidas, 14 B. 490, 492 (1896). 

(1890), the Court ordered the plaintiff to (3) Hafizaboo v. Mahomed Cassum, 31 B, 
elect, directing that she might proceed with 105 (1906). 

either claim subject to her paying any costs (4) Jankibai v. Shrinivas Ganesh, 38 B. 
specially caused to the defendant by the 120 (1913), dissenting from Gokibai v. 
misjoinder ; but this case has been dissented Lakhmidas, 14 B. 490 (1890). 
from in Jankibai v. Shrinivas Ganesh, 38 (5) Sec per Bowen, L.J., in Hannah v. 

B. 120 ( 1 913). Smurthwait-e, 2 Q. B. 425 ( 1 893). 
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in baiiki-uptcy, the plaintiff may without leave, but subject to juh's 8, 9, 
join in one action, not several actions, but several “ causes of action f (1) 
which term has been held to comprise every fact which is material to be proved 
to enable the plaintiff to succeed ; (2) the entire set of facts which give 
rise to an enforceable claim; every fact which, if traversed, the plaintiff 
must prove in order to obtain judgment, (3) so connected that, as regards 
evidence, etc., they can conveniently be disposed of together. (4) But this 
joinder is “ always subject to the underlying principle that the burden lies on the 
plaintiff of proving his case, and that no extra burden should be imposed on 
the defendant through the plaintiff needlessly enlarging the area of dispute. ”(5) 

Order for separation. — The Court might, under the terms of sect. 45 
of the last Code, order separate trials of any “ such causes of action -that is, 
causes of action wliich might have been joined in the same suit under the finst 
[)aragj aph of that section. The second paragraph, therefore, had no application 
in cases of misjoitider of causes of action forbidden by the first paragraph, 
as to whicli the only course open to tlie Court was that of returning 

plaint for amendment, or rejecting it if not amended, or dismissing 

suit i^vide antG).(^) Under sect. 45 the Court (;ould, suo motu, or on the 
® icjation of the party, order separate trials. This can bo done now under 
.^^'riile whi<^h consolidates the provisions of the second paragraph of sect. 45, 
J^ ^of se(;ts. 40, 47 of Ihc last Code. The power given did not, it was h<‘ld, 
e^OTid to an order for the dismissal of defendants, and that a fi’esh suit 
sliould be bj’ought against tlieni. Sucli an order would not be one for th<! 
‘^separate disposal” (or separate trial) of the several causes of action; it 
would be an order preventing the disposal of them in the suit before the 
Court. If the Court found that the separate causes of action could not be 
conveniently tried together, it should, it was held, <iea.l with them separately 
as sub-suits under the title and number of the principal suit from whi(di they 
spring.(7) So in a suit on title in which the recovery of immoveable property 
and mesne profits are claimed, the Court may order 8epara.te trials iniespeijt of 
tlio claim for the recovery of tlic immoveable property, and in respect of the 
claim for mesne profits. (8) 

A direction to file separate plaints did not, it was licld. come within tiuj 
sc(»[)(^ of the section which did not require the ])laintift' to file separatij plaints, 
but pj’ovidod for the separate trial of the several causes of action contained 
in the one plaint, filed on tlie institution of a suit.(9) As already stated, the 


(1) Biirstall r. Boyfus, 26 Ch. I). 36, C. A. 

(2) Cookf V. (Jill, L. R. 8 C. V, p. 116; 
Ihickloy V. Hann, >> Ex. 43. As to moaning 
of term, see notes to s, 20, 0. 1. r. 1, ante. 

(3) Road r. Brown, 22 Q. B. U. 131. 

(4) Ann. Practice, notes to 0. 18, r. I. 

(6) Per Collins, M.R., Saccharin Corp. v. 
Wild (1903), 1 Ch. p. 422. 

(6) See Hukm Chaiid, C. P. C. 576 ; the 
statement in Janokinath v. Ramrunjun, 4 C. 
at pp. 953, 954, that when dist inct onuses of 
action are imj>ropcrly joined the Court instead 


of dismissing tho suit should try them 
separately was obiter, and, it is submitted, 
erroneous. The order for separation under 
the last Code applied only where there was no 
misjoinder. Cf. Sarala Sundari Dasi v. 
Saroda Prosad Sur, 2 C. L. J. 602 (1904). 

(7) Khadar v. Ghotibibi, 8 B. 616 (1884). 

(8) Fatima Bibi v. Abdul Majid, 14 A. 531 
(1892). 

(9) Musst. Rutta r. Dumroo Lai. 2 A. H. 
C. II. 153(1870). 
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order wiiieli the ('ourt might make was one for separation, and that only in 
the case where joinder was not forbidden. In the under-mentioned case,(l) 
howevcj-, the Coni't appeared to consider that even if two causes of action 
had been combined in the suit, it had power under sect. 45 of the last 
Code and would be justified in allowing two causes of action to be united in 
the case, inasmuch as it was convenient that the matter should be disposed of 
in one suit rather than two. The power, however, which was given by that 
section was to order separation, and a definite provision of law cannot be evaded 
on the ground of conv(*nience.(2) In an earlier case in which tlie Judge stated 
that, evidence liaving been gone into, he jueferred trying each cause of 
action against each defendant separately, instead of rejecting the plaint 
on the gronnd of misjoinder, it was pointed out that ho liad misconceived tin* 
extent of his ])ow(U's in the matter in considering the matter one Him])lv of 
eonvenieiiee, and that if he were disposed to try the causes of action against 
all the defendants in one suit, he was at liberty to do so. (3) Nor again, of 
coiuse, could the (Jourt, where there had been a misjoinder, even though no 
iueonvenience might have resulted to the defendants, pass a separate deciei' 
against each of them. (4) An A])pellatc Court had ])ower, apparently, to oi'dcj- 
separate, trials. (5) Except where the parties agr^'cd, tlie oi’dej’ could only^ be, 
mad(^ before the first hcaring.(t)) There is no such express limitation now, but 
doubtless the same rule will be ordinarily followed. 

Order confining suit. — Sects. 46 and 47 of the last Code dealt \\,tK « 
different order from that in the second paragi-aph of sect. 45. Under th(‘ 
latter section, the Court dealt, with the causes of action separately as siil> 
suits. The former, however, enabled a defendant., who was embarrassed by 
the form of tlie suit, to get tiie trial confined to a reasonable aggregate of 
causes of action, and in such a case the other causes must needs be left 
over for another suit. (7) This provision, as the other, assumed that tlie causes 
of action might be l<;gally joined, though such joinder might be inconvenient, 
in which casi^ a defendant might ajiply or the Court might act. ft did not 
apply where there was misjoinder. It applied where there were several causes 
of action against the same defendanl-, or the same defendani. jointly. A ease 
where separate causes of action wore alleged against two defendants did not 
come within the rule. (8) In sect. 46, as in sect. 45 of the last Code, tbe 
words before the Jimt heariwf ” were held to be imp(‘ral ive.(t)) Order XVIJl. 
j’ulc 9 of the .ludicaturc Acts, (10) allows such amendnient as may be 

(C) Shiga i\ Madava, 20 M. liOO, at p. 302 
(1800) ; Danioflar e. (Jokal, 7 A. 70, at \\ 100 
(1881). 

(7) Khadar Saheb i\ ('hutiOibi, 8 B. 010 
(1881). 

(8) lb. ; Muthappa F-betli r. Mutliu 
Falani, 27 M. 80, 84 (1903). 

(9) Damodar Laa v. Gokal ('hand, 7 A. 
79, at p. 100 (188J). 

(10) See Sauoharhi Corj). v. Wild (1903), 1 
Ch. 410, C. A., where in an action for infi-ingi'* 
lueut of twenty-three patents the Court 
limited the plaintiff to tiuee inatantes. 


(1) Serajul Hu(![ v. Abdul Ilahaman, 29 C. 
257, 259 (1902) ; tlie observation was, how- 
ever, ubikry as the Court held there was 
oiil} one eauso of action, in which case this 
section had no application. 

(2) Ham Prosad v. Sachi Lasai, 0 C. W. N. 
585 (1902). 

(3) Tara Proaunno v. Kooraaiee, 23 W. 11. 
389 (1875), in which it was also point;ed out 
that several distinct causes of action may be 
tried tegether against the same defendant, 
but not as against se\eral defendants. 

(4) Baroo v. Massim, 21 W. K. 206 (1874), 

(5) Shoroop V, Mothoor, 4 W. R. 109, 110 
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necessitated by the prucedine adt»pted.(l) In tlic iinder-incniioned case it 
was held that it was not necessary to dismiss a suit in which claims upon 
different causes of action and against different persons liave been joined 
together, and that it ought to be tried, bo far as relates to the joint claim, 
against all the defendants, the Court excluding fi*om its consideration any claim 
not common against all. (2) But this could be done only by amentliment by the 
plaintiff, as the second paragraph of sect. 45 of the former Code was applicable 
only to the causes of action which might have been joined in tlie same suit. (5) 

The present rule does not expressly refer to orders confining suits, but the 
ju'ovision in this respect wdih^h formerly existed still seems to remain, as appears 
from the use of the word “ disposed ” and the authority given to the Court “ to 
make such other order as may he expedient” wliich would include such an ordci* 
coufiniiig the suit as was referred to in sects. 46 and 47 of the last Code, which 
this rule is intended to replace. 

Consolidation of suits. — The rule deals with tlie separate ti’ial of 
causes of action united in one suit. NeitluT does it, nor does any oth(M‘ 
section of the Code, pj'ovide for the (umsolidation of seviual suits. Con- 
solidation may be orderc'd by consent of parties.(4) And where the ])ariie!S 
do not agj'iic, consolidaliori is sometimes ordered by the Court as a matter of 
expedi('iic.y (5) on g(‘neral principles of eipiity and justice. So whcjc the parties 
to the suit souglit to be cotisolidated w(*rc the sajne, and the subje(d- 
matter of the suits also was the same, the Couit made an order for con- 
solidation. (6) Where, on the other hand, the parties and th(‘. subject- 
joattej’ were different, consolidation was refused. (7) And three suits were held 
to have been impropei ly tried together, W'here, from the very nature of tin* cas(*, 
the evidence in each suit had to be giv(‘n separately.(8) In the Falls of 
ltttri(;k,(9) an apj)lication by the inipugnant for the consolidation of three 
salvage actions was refused, as tlie promovent resisted it on the gionnd that 
the several c.laims were based upon different C/ircumstances, and were in 
themselves conflicting; Sale, obsiTving that there being no general or 
special rules for the (‘onsolidation of aidions, the only course left in the case 
was to follow th(! analogy of th(*. practice of tln^ Court of Admiralty in England. 

obtained either by a plaintiff (10) or 


(1) 8ee JJamodar Das i\ (jukal Clunid, 7 
A. at p. 100 (1881). 

{'2) Rani Cooiiiar .VI \ (ce r. Kouinar Narnia 
Dans, l!0 W. R. 482 (187;!). 

(ii) llukm Cliaii'l, 570. 

(1) Tli(‘ Palls ul EttrU-k, 22 C al ]). 517 
(I HIM); Ui.sw . Hh e. ColieL’tor of Mymeii- 
singh, 7 E. Jv. i: App. 42 (1871); and see 
iSoorciKho Pel', shad ' Nundiui, 21 W. R. 100 
(1874). 

(5) Nolial Singh i Ahu Aluiied, 15 \V. R. 
110(1871). 

(0) Pottcoek V. Eyjuath, 10 C. 58 (1883) ; 
Kalioliaian c. Sni'ja Kiiiuar, 1 7 (.!. W. N. 520 
(1912). 

(7) Soureiidi'u Persiuid t\ Nujidun, 21 
W. R. 190 (1871). 


(H) Juggut t'huudcr r. Par Mahomed, 24 
W. R. 2 1 7 (1874). 'Ihe Higli Eourt, Imwe v(T, 
held that the Suhordiiiatu Judge was wrong 
ill flisinissing the suit liecaiisc the ceurHo 
HO lakcii though Huggestcil by the jilaintilf 
was sanctioned hy the MuiiHif. it accord- 
ingly ordered a remand. 

(9) 22 (t 511 (1894). 'I’hc claims were 
ordered to be heard successively, subject to 
one set of costs being allowt'd, if it wore 
found that the application for consolidation 
had been wrongly resisted. 

(10) Martin e. Martin & Co. (1897), I Q. 15. 
429; Peacock i\ Ryjnath, 10 C. 58 (1883); 
Nchal Singh r, Alai Ahmed, 15 vV. R. 110 
(1871). 
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[lefendant.(l) Where the lower Comt has consolidated suits, the defendants 
may prefer one appeal.(2) Where the plaintiff applied for consolidation, 
whicli was refused, the Court was held to have acted wrongly in treating 
without consent all the suits as governed by the judgment given in one of 
bhem.{3) 

Postponement of suit pending decision of test action.— Where 
icveral plaintiffs liave commenced several suits against the same defendant, 
l<he Court may, under its general jurisdiction, on the application of the 
plaintiffs, enlarge the time for taking the next step in the rest of the actions 
riitil one of them has been tried as a test action, and where the sele(;ted 
Action fails to be a real trial of the issue, another of the actions may be 
uibstituted as a test action.(4) When several actions had been commenced 
Against different defendants for the same libel, the Court refused to con- 
iolidate tliem, but ordered a stay of proc^eedings in all the actions exe(5pt 
ni<h one as the plaintiff might select, and if he was not satisfied with tJie 
result of the trial of that action, he was to select and try one other action, all 
IJi(5 several defendants in the other actions undertaking to be bound by 
the verdict in the test actions, and to have judgment entered against them 
respectively for the maxinmin amount of damages awarded in either of the test 
lActions.(r)) Whern, by an order of the Court, all the defejidants iri several 
actions are bound by the result of a seleeied action, and the defendant in the 
:?elocted action refuses to ap])eal against the judgment, the Court lias, it lias 
been held, ])ower to substitute another of the defendants foj' the pui’pose of 
prosecuting an appeal.(6) 

7 . All object lorn on the ground of 7nisjoinder of cciumH of 

Objections as to mis- dction shall be taken at the earliest possible 
ioinder. opportunity and, m all cases where issues are 

settled, at or before such seUlemeM, unless the ground of objeetimt 
has subsequently arisen, and any such ohjedion not so taken shall 
be deemed to have been waived. 

Objections. — 8ce as to this notes to (). L r. 13, ante, which deals with 
objections where the misjoinder complained of is of ]>arties. It was held 
that oven on second appeal, if a suit was found lo be bad for misjoinder of 
causes of action, the proper procedure to follow would be not to dismiss 
the suit altogether, bub to direct the Court below to perform the duty whicli that 
Court ought to have performed, namely, to return the plaint for amendment. (7) 
See notes to 0. 11. r. 3. 

(1) Soo unreported case, 10 C. at p. 00; D. 459; Bennett v. Lord Bury, 5 C. P. D. 

and as to consolidation actions generally, 339 ; Ann. Practice, 1905, p. 680 ; and see 
DanioU’s Ch. l*r. 1610-1613 ; Seton, 831-837 ; Vithu v. Narayan, 5 B. H.*C. R. 30, at p. 32 
Ann. Practice, 1906, 085-686. (1868). 

(2) Enaycioollah v. Radha Churn, 1.5 W.R. (5) CoUeg© v. Pike, 66 L. T. 124. 

395 (1871). (6) Briton Life Assurance v. Jones, 60 

(3) Nehal Singh v. Alai Ahmed, 15 W. R. L. T. 6,37. 

110 (1871). (7) Sarala Sundari Dasi v. Saroda Prosad 

(1) Amos L\ (.'hadwick, 4 Cli. D. 869 ; 9 Ch. Sur, 2 ('. h J. 602 (1904^ 
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Recognized Agenis and Pleaders, 

1 . Any appoaraiK'e, application or act in or to any Court, 
Appearances, etc., may I'^^uired or authorized by law to be made or 
be in person, by recog- done by a party in such Colut, may, except 
nized agent or by pleader. otherwise expressly provided by any 

law foi* the time being in Ioih'/C, be made or done by tin*- party 
in person, or by his recognized agcuit, or by a. pleader duly 
appointed to act on his behalf. 

^Provided that any siu'Ji aiipearance shall, if the (bnrt so 
(lirec.ts, be made by the party in person. 

“ Appearance.”— -These words (“ appear'' and “ act ”) hav(‘ a well-defined 
and well-known meaning. To appear for a client in Court is to bo present 
and to represent him in the various stages of the litigation at which it is 
necessary that the client should be present in Court liirnself, or by some 
ri‘,presentativc.(l) TJjere may he appearance if the pleader, though inslructed, 
is not pre})anHl to proceed with the case.(2) Under the last Code it was iudd 
tliat wJiere, on the day fixed for hearing, a party was present in ])erson mer( ly 
for th(^ {)urpose of applying for an adjournment, which was refused, he 
must he taken to liave ‘‘ appeared ” within the meaning of Chapter VTT. of that 
Code, tlie [irovisions of whitdi are replaced by this and following rules. Tlie 
party has appeared in person. The }}urpose for which he appeared, or the action 
which he took on appearance, are immaterial. But where the party is absent 
and an a})plication for adjournment is made on his behalf by a pleader who lias 
no other instructions, and whose functions are at an end when tlie adjournment 
is refused, in th<i' case the party had not appeared within the meaning of the 
Chapter.(3) Where i Lie pleader who applies for an adjournment is accompanied 
by a recognized ageia of the party, hut the latter neitlier makes any applica- 
tion, nor does any act, the question is whether he intends to appear, and, in 
fact, does appear for the party in the exercise of his powers under this rule. 


(1) Kali Kumar v. Nobin ('hunder, (j C. Singh, 35 0. 1023 (1908) (Woodroflfe, J.) ; 

585 (1880), pr,r White, Satish ('handra Mukerjee v. Ahara TroHad, 

(2) Ram Chandra v. Madhav, 10 R. 23 34 C. 403 (1907); and post, noti‘H b> 0. 9, 

(1^91). r. J, and 0, 41, r. 17. 

(3) See Kadir Khan v. Juggeswar lVa»ad 
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This rule is luercly permissive^ and enabliii". If l-lio recognized agent, 
although able to do so, does not think prope^r to conduct the case on behalf 
of his principal, his mere presence in Court is not an “ aji'pearance ” in the 
suit. An appearance may be made by a pleader or a recogmzed agent; but 
the ('.oncarrmice of the pleader or agent is essential. As soon as he ceases 
to intend to represent the principal, the latter is unrepTcscnted.(]) The 
words in the last Code after “ party were lo a suit or appeal.’' These words 
are now omitted. The section will still a])ply to appeals as proceedings in 
suits. 

— “To act for a client in Court is to take on liis behalf in the 
Court, or in the offices of the Court, the necessary steps that must be taken in 
the course of the litigation in order that his case may be projua-ly laid before 
tlie Court.” (2) The word “ act ” is, however, taken tf) refer only to ordinary 
acts, and thus not to include the instituting or defending of a suit, which a 
recognized agent cannot do in his own name.(3) Nor does a mere ])ower to 
sue authorize an agent to enter into an agreement with a pleader to pay him 
more than a reasonable remuneration.{4) 

‘^Except where otherwise expressly provided.”'— This may be either 
by the Code itself or by any other law for the time being in force. Thus, this 
rule is expressly made subject to 0. XXXIIl. r. 6 in respect of applications 
to sue in forma pauperis.{b) Again, clause 10 of tlie Chartin' ])rovides tluit no 
persons but advocates, vakils, or attorneys of the High ('oiirt shall be allowed 
to plead or act ((i) for any suitor in the High Court. So it has been luffil that 
the former section did not authorize a recognized agent to Jiddress a Higli Court 
as the suitor himself may do, because that clause forbids that for every piTSon 
whatever except advocates and vakils, (7) and that an authorized agent could 
not file a petition of appeal on the appellate side of the lligli Court. (8) Under 
tli(^ Kules of the High Court an advocate may appear and ])h‘ad only. He cannfd, 
therefore file an appeal in the registrar’s office.(b) 

“Party in person.”~-Where a barrister or pleader appears before tlm 
Court, as a litigant in person, he must not address the ('ourt from f.he fidvocate’s 
t.jible or in robes, but from the same p1ac(‘ and in the same way as any ordinary 
member of the public;. (10) 

“By a pleader.” — As to the meaning of this term, which incliuh'S 
advocat.es, vakils, and att.orneys, see seet. 2, ante. If a ]Uirty has more 

(1) iSo(»ii(]rrla] v. ({oorpra-sad, 2.*^ T>. 4]i A. C. J. 01 (J8G7). 

(JSOS). (0) Son Moran r. Dowan Ali Sorang, 8 

(2) Kali K\nnar v. Nohin (jlunnt'r, G (l. B. B. Jl. 41 S, 420 (1872). 

585 (1880), per Whito, ,1. (7) Prannath Chowdhry v. Canondra 

(II) Ohoonce Hut Pra.sad, 1 N. W. P. H. Moliim Tagoro, II W.*R.. 108 (1855). As to 

(I. U. 277 (18G0) ; Cart, or v. Misroc I>al, 2 N. the Allahabad High (’oiivl., soo s. 8, IjCtOTS 
VV. P. K. (I. R. 170 (1870); Ladl<H^ Pershad Patent. 

r, ({nnga Persliad, 4 N. W. I’. H. (I. II. .50 (8) Tiuzbnl-Kareem v. Uarngopal Manna, 8 

(1872 ; Mokha Tlarakraj e, Biseswar Doss, 5 Sev, 241. 

B. L, R. App. 1 1 (1870) ; 8. 0 ., Ill W. R. 344. (0) Ram Parnck Bari(tk v. iSidlmssnn'o, 13 

(4) Keshav Pvapuji e. Narayan, 10 P. 18 W. B. 00(1870). * 

(1885). ^ (10) West Hoi»etown Tea Co., A. 180 

(5) P. H. C. R., (188G). 
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t,lian one pleader, the senior has the entire control of the case, and it is not open 
to the junior pleader to take any ground of appeal which tlie senior has not 
thought fit to argue, except when the senior has obtained the permission of 
the Court to the taking of that course. (1) A pleader represents both counsel 
and attorney in that he can botli plead and act, whereas the former pleads 
and the latter acts. As to tlie respective powers of these various classes of 
legal practitioners, a subject which is beyond tlie scope of the work, see the 
references given below.(2) TIic Calcutta High Court holds (3) that adminis- 
trative acts required to be done in the otruics of the Courts may be done on a 
pleader’s responsibility by Ids bond fide clerks, and a District .Judge lias no 
authority to define the acts which may be so done by the pleader himself and 
by his clerks respectively, as High Courts alone possess such authority. The 
Punjab Chief Court, however, lias dissented fiom this decision, inasmuch as 
the Code does not provide for the delegation by a pleader of any portion of 
his duties to others, and on the ground that if a pleader is allowed to perform 
some of them by deputy there is no reason why he should not be allowed to do 
so as regards the whole. (4) 

“ Duly appointed.”- —The Court may inquire as to the i^ent’s authority, 
and if under r. 1 it substitutes the name of the principal, ivdoes not decide 
that the agent had authority.(5) The words ''duly appointed'’ do not simply 
mean a person duly appointed by the party in the suit, but a pleader duly 
appointed according to the law regarding pleaders in force in the particular 
Coiu:t.(C) Again, the validity of the ap]»ointment must be consider(‘d with 
reference to the general law relating to the employment of legal practitioners. 
Thus a solicitor or attorney, having discliai'ged his client, cannot change sides 
and act for the opposite party. (7) As to persons authorized to act for Govern- 
ment or ap])ointed to prosecute or defend Princes and Chiefs, sec 0. 
XXVII. rr. 2, 4 and sect. 85. Vakalatnamahs, whether executed by jnincipals 
or their attorneys or agents, and mookhtarnamas, under the authority of which 
vakalatnamahs may have been executed, do not require to be verified on oath, 
the responsibility in regard to their being properly and correctly executed 
resting entirely with the pleaders.(8) 


Recognized agents. 


Tlie recognized agents of paities by whom such 
appearances, applications and acts may be 
made or done are — 


(1) Sm'iioebasli Roy t\ TTinbika (burn, 12 
W. R. :i7fi 

(2) Iliikin Cii II 1, 0. P. (1. pp. 471-4Sfi, in 
wliicli t.lio followiiJL mattor.s arc (roatod 
pp. 471-J73 : Ch’iK'i al considerations ; pj). 
478 475: IMoador’s authority, liow far 
oxrlusivo of his client ; pp. 475, 47() : 
Admissions by pleader binding on liis client ; 
pp. 477-480 : Stipulations and compromises 
by pleaders jind counsel. Sec also ib. at 
pp. 9, 10 ; O’Kinealy’s Civ. Pr. Code, Com- 
mentary to ss. 2 and 376. 

(3) In rc Kheda Bux Kban, J5 C. 638 


(1888) ; and see R. v, Karuppa Udayan, 20 M. 
87 (1 890), wliich, however, was a criminal case. 

(4) Mula Mai v. Atma Ram, 1890, P. R. 
No. 30, cited in Hukm Cliand, C. P. C. 480. 

(5) Nam Narain Singh r. Raghu Nath, 19 
a 678 (1892). 

(6) In re Pleaders of High Court, 8 B. 105, 
132 (1883). 

(7) Ram IjaU v. Moonia Bibeo, 0 C. 79 
(1880). See also Anonymous case reported 
in 4 M. H. C. R. App. xUii. 

(8) Maharajah of Burdwan, 7 W. R. 476 
(1867). 
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(a) persoDS holding powens-of-attorney, authorizing them 
to make and do such appearances, applications and 
acts on behalf of such parties ; 

(h) persons carrying on trade or business for and in the 
names of parties not resident within the local limits 
of the jurisdiction of the .(Jourt within which limits 
the appearance, application o]* act is made or done, 
in matters connected with such trade or business 
only, where no other agent -is expressly authorized to 
make and do such appea7*ances, applications and acts. 

Power of attorney* — As to stamp, see Act I. of 1879, clause 50 ; and 
vakalatnamalis, notes to last rule. A person holding a power may refuse to 
act oil A warrant of attorney to an attorney of a defendant to receive 

a plaint, confess action, suffer or consent to a judgment or decree, empowers 
the attorney to acce])t service and appear for the defendant. (2) Tlie power 
must aiit horizt‘ tin* person to rnakc^ and do such appearances,'’ e.tc. A Juere 
juithority i.o loo^ after a case does not make the donee of th(^ power a recog- 
nized agent so as to be able to apply to refer a case to arbitiation.(.H) The 
authority giv(ui must be construed with reference to the special jnnpose for 
which the power was granted. General words imply autliority to do all that 
the prinoij)al himself could do. They mean that the agent can do all that is 
necessary for the prosecution of the suit in Gie ordinary way. He cannot, 
for instance, enter into an agreement with a pleader to pay him more than a 
reasonable remuneration, nor could he bring the case to a close in a special 
manner by joining in a reference to arbitration, or by offering to be bound by 
the oatli of the opposite party given in a particular form.(4) The question 
of special and g<meral power has become immaterial under this rule. (5) 

Clause (a). ‘‘ Persons holding powers of attorney.^'— The terms of 
i his clause in the former Code were different. It was limited to persons liolding 
ffcneral powers of attorney within certain local limits, that is, from parties not 
resident witliin the local limits of the jurisdiction. The meaning to be attached 
to tlie word “ reside ” has been dealt with in the comments on sect. 20. Tlic 
expression “ not resident ” appears to have been introduced into the 
former section in the Code of 1877, to avoid an agent acting as a recog- 
nized agent during a casual temporary absence of the principal, as he 
was held to be able to do under the Code of 1859.(6) The section, however, 
it was held, was to be construed broadly, so as not to prevent a creditor from 
enforcing his claims against his debtors ; and a person who went for a few 
.months from his usual place of residence to his native province to get his 


(1) See notes to noxt rule. (1886) ; Thakur Pershad v. Kalka Porshad, 0 

(2) Khelut Chandra Ghose v. Saroda N. W. P. Rep. 210 (1874). 

Soondcry Dasi, Bourke, 244 (1866). (5) Venkatarama v. Narasinga Rao, 24 

(3) Bhugwan Dass r. Nund Lall, 12 C. 173, M. L. J. 180 (1913). 

177 (1885). (6) Bisandas v. Lakhmichand, 6 B. II. 

(4) Sadashiv ftlaruti, 14 B. 455 (1890); C. R., .A. (\ J59 (1869). 

citin^r Kesliav Baonii v. Naravan. 10 B. 18 ♦ 
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sister married was lield during his absence to be nol. residiml at that place.(l) 
In tlio case citeil, Melville, ,1., in delivering the judgment of the Coui’t, observed 
that “ it may be supposed that the Legislature intended to give the benefit 
of this provision to all persons, and especially to traders, whose interests might 
be seriously compromised, if, during their absence from home and their place 
of business, they could leave no one behind who could represent them in Court, 
as well as conduct their business.” If the principal was resident within the 
jurisdiction, then the agent was not a recognized agent within the meaning of 
claus(^ {a) of the former section. Aji application for execution was not made 
“ in accordance with law ” (2) when made by a general attorney of the decree- 
holder at a time when the latter himself was resident within the local limits 
of the jurisdiction of the Court executing the decree. (3) The Legislature has 
considered it unnecessary to preserve the limitations above noted, and has made 
the sub-clanse general. 

Certificated mukhtars.— A mukhtar was at one time not considered a 
recognized agent. (4) Clause (h) of the former section exjuessly recognized 
mukhtars. This clause has been now omitted as unnecessary. It is iruhided in 
sub-clause (a), which is general in its terms. 

Clause (b). ^‘Persons carrying on trade.”— As to “carrying on 
business,” see notes to sect. 20, artle. The words “ where no other agent is 
expressly authorized ” were, under the Code of 1859, held to imply that the 
persons so carrying on business for or in the names of the parties were purely 
gomastalis or agents, and not partncrs.(5) This decision, however, was subse- 
quently dissented from. (6) These latter cases dealt with the point whether 
scrvi(5C oil one partner for his co-partner was a good service, winch was the 
case under the provisions of sect. 74 of the Code of 1882, and is so under 0. XXX. 
r. 3 (6) of the present Code ; but the question is still open as regards other 
a(?ts, appearances and applications. This section and 0. V. r. 13 arc to ho 
construed togetlier, being intended to carry out the same scheme of relief.(7) 
It would seem that in order to constitute a recognized agent, the business carried 
on by him should be continuous, and not occasional or desultory. So a Bombay 


(1) Ram Chandra v. Koshav, 0 B. 100 
(1881) ; and sec Daniodar Das r. Inayat 
Husain, 28 A. 135 (1905). 

(2) Within the meaning of art. 179 of the 
Limitation Act. 

(3) Murari L.d r. Umrao Singh, 23 A. 499 
(1901); and it hti ' ocn so held with reference 
to an application under s. 258 of the last 
Code : Kasumri v, F.rui Praead, 26 A. 19 
(1903). 

(4) Kristo Ohunder Goopto v. Fuzal Ali, 17 
W. R. 389 (1872). As to the history of 
mukhtars, see In re Khoda Bux Khan, 16 C. 
638, 646 (1888), and see s. 11, Act XX. of 
1865 ; as to certificate, Re Muddun Mohun 
Biswas, 6 W. R. Ref. 20 (1866) ; Re Gujraj 
Singh, 10 W. R. 355 (1868); Kali Kumar 


Roy r. Nobin Chunder Chuckerbutty, 7 
a L. R. 562 (1881) ; 6 C. 685. Now see Act 
XVIII. of 1879 as amended by Acts IX. of 
1884 and XI. of 1896. As to the High 
(/ourts’ power to prescribe rules for mukhtars, 
SCO Tussuduq Hosain v. Girliar Nararn, 14 0. 
556 (1887). 

(5) Luchmeput Dogare v. Sibnarain Mundlc, 

I Hyde, 97 (1862-3). 

(6) Ram Chandra Bose v. Snead, 7 B. L. R. 
App. 58 (1871) ; Kustoor Mull v. Sookeeram, 

II B. L. R. App. 26 (1873), which appears to 
approve of the former case, but in which it 
was held that the service should bo made at 
the place of business. 

(7) Goculdas v. Ganoshlal, 4 B. 410 (1880) ; 
see 0. V. r. ]3,po3t. 
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firm flimply employed by the owners of a ship visiting Bombay to proom’e 
freight for her for a particular voyage, could not, it was held, be regarded 
under ordinary circumstances as carrying on business in the name of the 
owners of such ship.(l) A goinastah of a firm ceases to be a recognized agent 
as soon’ as the firm ceases to cxiBt.(2) But it is different where a firm does 
exist, though not actually carrying on business. The survivor of a firm 
which has ceased to carry on business, who is engaged in collecting the assets 
of such firm and otherwise winding up its affairs, is a recognized agent of the 
owner of sucli firm.(3) A political agent is not, as siudi, a recognized 
agent.(4) 

Objection to agent acting. — ^An agent c.annot act under this rule so 
long as his principal is within the jurisdiction ; but if he does, and there lias 
thus been an irregularity, the Appellate Court ought not, on that account, to 
dismiss the suit, imless the irregularity has affected the merits of the case.(r)) 
Similarly, wliere a recognized agent obtained a decree in appeal without 
objection, it was held tlie debtor could not, in execution of it, object to the 
ag(mt.(G) 

Punjab ; Oudh ; Central Provinces.— Tlie hist clause of sect. 37 of 
the former Code created an exception in the case of these Provinces. Tliis 
has now been omitted as no longer necessary. The former Chief Com- 
missionersliip of Oudh has been included in the Lieutcnant-Governorsliip of 
the Unified Provinces. See as to former section Notification (7) (Punjab), 
October 3, 1877, No. 3857, Punjah Gazette, October 4, 1877, Part I. p. 391 ; 
Notification (Oudh), »luly 18, 1878, No. 522 a, N.W.P. and Oudh Gazette, July 
27, 1 878, p. 1058. Tn some of tlie Scheduled Districts there are S])ccial statutory 
provisions as to recognized agents, as in Ajmero (see Ajinere, Begulation I. of 
1877, sect. 28). 

3. (/) Processes served on the recognized agent of a 

Service of process on ])arty sliall be as effectual as if tlio same liad 
recognized agenf. lieen served on the party in person, unless the 

(joiirt otherwise directs. 

(?) The provisions for the service of process on a party 
to a suit sliall apply to the service of process on his recognized 
agent. 

Service on agent. — Tho rule is of an enabling character, and does not, 
of course, bar service of notice on the parties themselves. (8) Further, a 
])erson to wliom a power of attorney has been given may refuse to act upon 


(1) Uatansi v. Saunders, 8 B. 11. 0. B. 
15D (1871) ; see note, 7 B. H. 0. B. 111. 

(2) Moklia Harakraj r. BiscHwar, 12 
W. B. 344 (1870). 

(3) Holkar r. Pilamhavdas, 0 Ik 0. 0. K., 
427 (1S72). 

(4) Venkatrav r. Madhavrav, il B. .'»3 
(1886). 

(fi) S. 99. ante : BiHandas c. Bakhmichand. 


0 B. H. 0. 11. 159 (1809). This rule applies 
to tho whole section : Munoo Dosseo v. Ishau 
Ohunder, 15 W. R. 245 (1871). 

((5) Parvatibai v. Vinayck, 12 B. 68 (1887). 

(7) The Ptiecial authority need not bo in 
writing : IVlula Mai v. Atraa Ram, 1 Hn<i, P, R. 
No. 30, 

(8) Ram Jjall (iliowdhi’y v, Snrdareo .lab, 
18(H. W. R. Mise. 21. 
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t.]io. power, and may thus refuse to accept service of summons.(l) Service upon 
an attorney’s cldk of an order directed to be served on tlie attorney has be(*n 
held to be not good. (2) 

4 . (1) The appointment of a pleader to make or do any 

Appointment of appearance, application or act for any fcrsmi 
shall be in writing, and shall he signed by such 
ferson or hy his recognized agent or hy some other person duly 
authorized hy power-oj-attorney to act in tJiis behalf 

(2) Every such appointment, when accepted hy a pleader, 
shall be filed in Court, and shall be considered to be in force 
until determined with the leave of the Court, by a writing 
signed by the client or the pleader, as the case may be, and filed 
in Court, or until the client or the pleader dies or until all pro- 
ceedings in the suit are ended so far as regards the client. 

(3) No advocate of any High f-ouri established under the 
Indian High Courts Act, ISO I, or of any Cliief Court, and no 
aimeate of any other High Court who is a barrister shall be 
recjuii'i^d to present any dcxnment empowering him to act, 

• 5 . Any process served on the pleader of any pai'ty or left 
Service of process on Rt the office or ordinary iPiiidence of such 
pleader, and whether the same is for the 
personal appearance of the party oj* not, shall be presumed to 
be duly communicated and made known to the party whom 
the pleader represents, and, unless the (\)urt otherwise directs, 
shall be as (‘ffectual for all purposes as if the same had been 
given to or servexl on the party in person. 

Service of process on pleader. — Act VTTI. of 1850, sect. 18. A service 
on tlio petitioner’s attorney on the record is good, e.vim wlien decree nisi lias 
lieeu obtained in Ihm* favour in a divorce suit, and tbe petitioner lias left India 
for England, (3) Service of notice of appeal upon respondent's pleader is good 
service on him. (4) So also is service of sunmnons calling on a party to appear 
ami give evi<]«!jice.(r>) Personal appearance to give evidence is within the 
me.aning ot i V' words “ personal appearance of the party.” (6) 

“ Left at t he office.” — These words, it has been held in England, do 
not mean that n, process will be considered served on a pleader, simply if it 
is pushed under the door of the office, or dealt with in some other similar manner, 


(1) liUchiiiei' (Jliund i\ Bengal tioal Go., 8 (4) Ishur DnU r. Shib Pershad, l.T W. R, 

G. :U7, :i2(;(1882). 2!M)(1871). 

(2) Einritlall Saligrani e. Kidd, 2 Hyde, (5) SliivTudraptm v, Kashiimtli Vishmi, 0 

ilb * B. H. G. Rep., A. G. 141 (1809). 

(3) King King, (; R. 410 (1882). (C) Jh. 
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or ovrn if it is l(‘ft at the oliic.i‘ without being handed H) any one, .md 1jn* pro- 
vision virtually means tliat tin' process must have ]»een left with an .nlult [*erson 
at the ollice.(l) 


6. (1) Besides the recognized agents described in rule 
Agent to accept sei- any persoji residing within the jiiiisdiction 
of the Ooiij*t may be appointed an agent to 
accept service of process. 

(2) Sucli appointment may be special or general and shall 
Appointmeni to be in by an instrument in writing signed 

m Court principal, and such instrument or, if 

the appointment is genend, a certified copy 
tliereof shall be filed in Court. 


Agent to receive process.-— Service on bucIi agent will lu^ sufficient in 
any case, as provhh'd for in 0. Y. r. 12 of the 0ode.(2) 'Pliis rule corresponds 
wi(.|i sects. 50, 51, Act YITT. of 1859, and sect. 41 of the hist (5odi‘. 


ORDER IV. 
Tnstlkdion of Suits, 


1 . (7) Every suit shall be instituted by presenting a plaint 
Suit to be commenced to the Court or such offic.er as it appoints in 
by plaint. behalf. 

(r*) Every 'plaint skill comply with the rules contamed in 
Orders VI and 7/7, so jar as they are applicable. 


2. The Court shall cause the particulars of every suit to be 
...I*. entered in a book to be kept for the purpose 
Register. I suits. of civil, suits! Such 

entries shall be numbered in every year according ^to the order 
in which the plaints are admitted. 

Plaints. — See sect. 26, ante. 


(J) Montgomery v. Jjiobonlhal, 1 Q. B. not^.s to O, fl, r, S; Hukm Chand, (.1. ?. C. 
487{I8{)8). 497. 

(2) as to tile Englisli rule, Ann. T^., 



ORDER V. 

Issue and Service of Summons, 

Issue of Stmvmns. 

1. (1) Wlieji a suit has been duly instituted a suiiimous [s,( 
Summons issued to tJie defendant to appear 

and answer the claim on a day to be therein 

specified : 

Provided tliat no such summons shall be issued when the 
defendant has appeared at the presentation of the plaint and 
admitted the plaintiff's claim. 

(2) A defendant to wltem a summons his heen issued under 
sub-rule (1) may appear — 

(а) ill person, or 

(б) by a pleader duly instructed and able to answer all 

material questions relating to the suit, or 

(c) by a pleader accompanied by some person able to 
answer all such questions. 

(;i) Every such summons shall be signed by the Judge or 
such officer as he appoints, and sliall be scaled with the seal of 
the tdurt. 

Summons. — Instead of tlic words in the former seoti(m (sect. 64), “ V/hvn 
the plaint, has been registered and the copies or concise statements required by sect. 
have been filed, '' the nrosent section runs when a suit has heen duly instituted.^^ 

The first duty of the Court after the filing of the plaint is [provided that the 
defendant was ahve at that date, for if not, the suit cannot proceed (1)] to 
summon the defendant, whether he be an adult or not. (2) Natural justice 
requires that before an order is passed against a man he should be heard, 
and a decree ug.i-inst one who has never been summoned is not binding 
upon him.{3) A summons,* therefore, is the first of the several writs which 
are incidental to the proceedings in a suit, as being the official notification 
to a defendant that he has been sued and should appear in Court and 
answer the claim.(4) Generally, and in the absence of any special rule, 

(1) Mohrni Chunder v. Azeem Gazee, 12 (3) Ib., at p. 218. 

W. B. 45 (18(59), ( 4 ) Hoc Hukm Chand's C. P. C., notes to 

(2) Suresh Chuuder i'. Juggat CJiunder, 14 this section, where the subject is minutely 

G. 204 (1880). discussed. 
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t-lic simuiions should be in the language of tlie Couit, and addicssed to the 
defendant himself and not to his agent. In the first place, the form of the 
summons should be such as tliat it can be served ; then it should contain su(di 
full particulars of tlio descri])tion of the person summoned as will render it 
unlikely that the person served should mistake his identity. Secondly, the 
contents should be such as to acquaint the defendant as to the natoe of tlie 
claim made against liim. The title of the suit and the plaintiff’s name should 
bo stated, as also the amount and nature of the claim. The Form requires also 
a statcmicnt of the particulars of the claim. What these particulars are has 
not been judicially determined; but the question is not of much practical 
importance, as the summons is in every case to be accompanied by a copy of 
the plaint or of a concise statement of it. Forms of summons are given which 
are to be used with siu-li variation as the circumstances of each case may rc(piir(‘, 
and ar(^ a guide as to what a summons should contain. Thirdly, the day of 
appearance is to be specified in the summons, and, aecorchiig to Form 1S(I 
of the (lod(; of it should have at its foot a memoranduj]i slating hours of 
attcMidancc at the otlic.e. Even where iliere is no express rule to that effect, 
the hour fixed for appearance or attendance should also be stated ; though, 
considering the language of sect. 9G of the last Code, in which tiie. attendance 
was required on tli(5 day fixed in the summons, the mention of the exact hour 
did Jiol aj)pear to la^ maierial.(l) The words “ to appear J’efer to appearance 
under 0. IX. r. fi, i)ost,(2) It is desirable that a summons should contain all 
tliat is re(piir(Hl ; at the saiin*. time, formalism is not favoured at present, and 
it will be suhicient if the summons substantially fulfils its purpose of giving the 
defendant notice. (3) And a person by appearing and defending may waive 
all objections arising from want of service or defect in the servic.e of summons. (4) 
A fresh summons is sometimes required. There are no provisions as to the 
issue of successive summons, thougli the practice as to their issue is recognized 
in 0. IX. r. 5, posL An application for fresh summons to appiiar sliould not, 
howevci’, be made until the fiivst has been rctmiied into (h)urt,(r)) and should 
generally be supported by grounds showing that it was not by any default of 
the a])plicant that tlie summons was not served.(6) 

“ Signed” and sealed.” — ^Astotln? meaning of the word sighted ” sec 
sect. 2, ante.(l) The Letters Patent for the High Courts and Acts (8) jc- 
lating to th(^ other Civil Coiuts provide for the us<' of sc'als. Tlie seal is luit one 
element of tlio proof of autheiitieity, and the better view is that its omission 
is a matter of form I’atlier than of substance, as its omission does not prevent 


(1) Hukm Chtind, loc. cif. 

(2) Hira Lai v. Hira Lai, 7 A. 538 (1885). 

(3) See Hukm Cliand, loc. at. 

(4) Sui’esh Chunder v. Juggat Chuiider, 14 
(J. at p. 215 (1886). 

(5) Issur Cliuuder v. Aushuotosh Chatter jw, 
1 liid. Jur,, N. S. 283 (1862), 

((i) Urquhart v. Gilbert, 1 Ind. Jur., N. S. 
224 ; though in Hanlon v. East India Rail- 
way, 1 Hyde, 1U7 (1862-63), a now hummons 
was granted on an objection raised to the 


suflicieuey of service, witliout any petition. 

(7) And as to initials, R. v. Janki Prasatl, 8 
A. 293 (1886) ; Kiibra Bibec v. Wajid Kluui, 
16 A. 59 (1894) ; Hukm Chand, (A P. C. 666, 
667. 

(8) See s. 16, Act XII. of 1887 (Bengal) ; s, 
11, Aet XIV. of 1869 (Bombay) ; s. 9, Act 111. 
of 1873 (Madras) ; s. 13, Aet XIII. of 1879 
(Uudli) ; h. 8, Act XI. of 1889 (Bunnali ) ; ». 
It (d), Act XVlll. of 1884 (Punjab); s. 19 
(1), Aet XVI. of 1885 ((Central Pi'ovinccs). 
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the writ imparting to the parties, against whom it is issued, information tluit 
an action is instituted against them. In the same way, the signature is the 
official authentication of the seal of which the person signing is the keeper, 
and the better opinion is that an unsigned writ is not void.(l) The summons 
is to bf' signed either by the Judge or such officer as he appoints, such as the 
Clerk of tiic Court or Registrar, where there is one. 

Proviso. — If the defendant voluntarily appears, an appearance wliich is 
usually designated ffralis, there is no necessity to issue a summons. In case 
of such appearance, when the defendant admils the claim, the Judge, if satisfied 
of the defendant’s identity, is bound to pass a judgment in favour' of the pJaintif , 
and no question of fraudulent appearance can be gone into at the time; 
but if by the practice of the (V)urt there are specific rules as to the ordcj- in 
^^hich cases are to be called on, it does not appear that a Judge is bound to 
dispose of a case either wlnm the plaint is filed or at any Bubsecjiient time before 
it is called on in j'egular course ; and the voluntary appearance of the defendant 
and his w ijliiigncss to admit the debt do not make any difiercnce in thisrespoct.(2) 

2. J^ve^y sunimoiis sliall be accompanied Of/ a cofjj of 
Copy or statement the plaint or, if SO permitted, Off a conciwe 

annexed to summons. statement. 

Concise statement. — This should be of tlic natuie of the claim made 
Slid of the relief or remedy sought in the suit. , 

3. (1) Where tlie Court sees reason to require the 2)ej'soiial 

Court may order de- defendant, the summons 

fendant or plaintiff to shall Older him to appear in pei’son in Couit 
appear in person. therein speiufied. 

(2) Where the Court sees reason to requii'e the personal 
appearance of the plaintiJI on the same day, it shall make an 
oi'der for such appearance. 

Personal attendance. — Act Vlll. of 18511, sects, 42 and (>G of lasir (V>de. 
An oi'th'r passed fui’ the personal attendance of the plaintiH after his appear- 
ance by a pleader on the day fixed for the settlement of issues, and after their 
settlement, was lield not to be an order passed under sect. 42, Act VIIJ. of 185i), 
01 ' one ti> vJij: the provisions of sect. 117, Act YIII., were applicable, although 
it might have been passed under sects. 127 or 166 of that Act. Fui ther, looking 
at the severe pejudties attached by the law to the non-attendance of parties 
ordered to atttmd, great caution and discretion should be used in ordering their 
personal attendance. (3) As to the result of non-appearance, see 0. IX. 
r. 12, font. 


(J) Hukjii t'httiifi, J^ C*. ()(j4-G()8. (Ji) Jug^;erimth FrrHha<l c. Jjuivffeh Ali, 

(2) Bank of Bcngftl r. Currit', 3 B. L. R. 8. Ik, N. VV., IHUO, p. :j7J. 

39(1, 403 (JSCtI). 
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4 . No party shall be ordered to appear in person unless 
No party to be ordered he resides — 

m?de^ Sithin (^) within the local limits of the Court’s 

tain limits. Ordinary original jurisdiction, or 

(b) without such limits hut at a place less than fifty or (where 
there is railway or steamer communication or other 
established 'public conveyance for five-sixths of the 
distance between the place where he resides and the 
place where the Court is situate), less than two 
hundred miles distance from the court-house. 


Appearance in person.—This is sech. 42 of llie Code of ISoi) and 
07 of last Code \viili inodific.ations italicized. In a rent suit to wliieli the pro- 
visions of i.liis section were apj)li(^able, and in wliich the plaintiff iinj)ropcrly 
siiiiinioned failed 1o attend and his suit was struck off, it was held he should 
apply for revival. (1) 

5. Th(‘ Court shall determine, at the time ot issuing th(‘. 

Summons to be either whether it shall be for the settlc- 

to settle issues or tor ment of issues only, or for the final disposal 
nai disposal. suiumoiis shall contain a 

direction accordingly : 

Provided that, in every suit heard by a tJourt of Small 
C-auses, the summons shall be for the final disposal of the suit. 


Summons. — This is seed. 08 of the last Code unaltered. As to this 
section, (2) see below. 

6 . The day for the appearance of the defeiidant shall be 
Fixing day for appear- fixed with refcreiice to the current busi- 
ance of defendant. Court, the place of residence of 

the defendant and the time necessary for the service of the 
summons ; and the day shall be so fixed as to allow the 
defendant sufiSicient time to enable him to appear and answer on 
such day. 


Sufficient time must be allowed. — Sec sect. 45 of Code of 1859. What 
may bo sufficient time in a particular case can only be determined by con- 
sidering the peculiar circumstances of tlie case, and this was so stated in the 
second clause of the former section, now omitted. The time nfust be sufficient 
not only to enable a party to appear, but to answer. The nature of the rights 


(1) Sheikh tk)lamr. Pulton Singh, 3 W.R., Marah. 307 (1864); Tuljaram Haricliand f;. 

Act X., 102 (1805). See Aet VIII. of 1885, Sitaram Xarayan, 38 B. 377 (1913) (in a 
s. 1 18, elause (c). mortgage-suit the first summons should be 

(2) See Alberooddeen i\ Maliouied Abusen, for settlement of issues). 
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involved in the Buif., and the importance of the claim made in it, as well as 
the actual distance of the defendant from the Court, and the facilities for 
obtaining legal advice, must also be taken into consideration in determining 
the sufficiency of the time allowed. In the case cited below, (1) the claim 
involved a right to landed and other property of the aggregate value of 
upwards of Rs.6000, and was likely to raise questions of Mahomedan law ; 
and only two days having been allowed from the issue of the summons, it was 
held that the time allowed was insufficient. In another case, (2) the summons 
was served on the 17th April by a copy of it being fixed on the outer door of 
the defendant’s place of business at Poona, while the defendant w^as at Sholapur, 
and it was held that two days were not a sufficient time to enable him to attend 
for defence at Poona. It was held that the Subordinate Judge should 
have postjjoned the hearing. If tlie time is umcasonably short the Appellate 
Court will interfere. (,S) In the under-iuentioned case (4) the Court said : “ Wc 
take this opportunity to call the special attention of tlie Courts below 
to the urgent necessity there is that they should carefully themselves see that 
due and reasonable time is given in all cases for the service of notices, in order 
that the Courts themselves may not be made the instruments of fraud and 
injustice by means of those processes, the vigilant superintendence of the 
issue and service of which properly and justly is one of their most important 
duties.” 


7. The summons to appear and answer shall order the 

Summons to order de- defendant to. produce all documents in his 
fendant to produce docu- possession or power upon which he intends 
ments relied on by him. of his case. 

8. Where the summons is for the final disposal of the suit, 

- , - it shall also direct the defendant to produce, 

for final disposal, defen- Oil the day fixed lor his appearance, all 

dant to be greeted to witnesses upon whose evidence he intends to 
produce his witnesses. i ^ ^ r i • 

rely in support of his case. 

Service of Summons. 

9. (1) Where the defendant resides within the jui’isdic- 

Delivery or transrals- Court in which the suit is instituted, 

Sion of summons for ser- or has an agent resident within that jurisdic- 
tion who is empowered to accept the service 
of the suniiiions, the summons shall, unless the Court otherwise 
directs^ be delivered or sent to the proper tifficer to be served 
by him or one of his subordinates. 

(2) The proper officer may be an officer of a Court other 


(1) Khadar Bhi v. Rahiman Bhi, 3 M. H. 
C. R. 167 (1866). 

(2) Chanbasappa v. Mainaba, 7 B. H. C. R., 
A. C. 138 (1869). 

(3) Khadar Bhi v. Rahiman Bhi, 3 M. H. 


C. R. 167 (1866) ; Chanbasappa v. Mainaba, 7 
B. H. 0. R. 138, A. C. J. (1869). 

(4) Lokhenath v. Sobanath, 5 W. R., Act 
X, 39 (1860). 
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than that in which the suit is instituted, and, where ]jc is such 
an office}*, the suiunions may be sent to him by post or in sucli 
other manner as the Court may direct. 

Issue of summons for service. — The awarding of process is a judicial 
act, but its service is ministerial. In this country a summons can be sejvcd 
only tliroiigb the Court, and there is a complete code of rules relating to the 
service of summons in all (iases. It has therefore been contended that parties 
cannot contract themselves out of the rules prescribed, and the contrary rule 
has not been recognized by the Courts in any casc.(l) The object of the summons 
is to notify to tlie defendant that he is sued and the ])articulars in regard 
thereto. And in the under- mentioned case it was held that a decree of 
a Court of cc)inpet(mt jurisdi(‘tiou was not a nullity merely becaus(; of an 
irregularily in s(;rvico, the parties being shown to be aware of the suit, wliich 
is t.lie, wliole objec.t of service.(2) Tli(‘, Code proceeds^ upon the assumption 
that (‘-viny Court has a jurisdiction within certain limits separate*, and distinct 
fiom every other Cuui’t ; and its provisions are applicable only to (Vjiirts 
possessbig such a juiisdiction.(3) Tlio Court therefore in this case held that 
it liad not the powei* to execute its own dee-roe or serve its own j)re)c(!ss out of 
l.Jie local limits of its jurisdiction. A special bailiff cannot bo sent to exeemte* 
civil process in foreign territory. (4) The effect of the words, “ if the defendant 
resides ivithin the jarisdktion,^^ coupled with the corresponeliiig words in sects. 
85 and 89 of the forme?r Ceidc, was said to bo that a summons could be served 
directly by an oilicer of the Coui-t on a jieTson residing outside the juj'isdiction 
of the Court even if he were present, tliough it might be casually or incidentally, 
within the jurisdiction, but that it must in such cases he sent where he 
resides, even though it bo known that at the time he is not tlierc, but else- 
where. Whetlier sucli a construction would be accepted was, however, doubtful, 
the question not having been raised or decided. The general rule elsewhere is 
diffci’(;nt, and a summons may always be, served on a defendant if he is within 
the jurisdiction, even if he lias just come there at tlie time of service, provided 
that ho has done so voluntarily, and not induced to do so by fraud or false 
pretences of the plaintiff, or only as a witness. (5) In (ases of any but tlic 
shortest stay, the point is likely to be solved by a liberal interpretation foi’ tlie 
purposes of tliis section of the word “ resides.'’ It lias been held that the residence 
under tliis rule is the place where a person eats, drinks and sleeps or where his 
family or servants eat, drink and slcep.(6) In the Mofussil the Nazir is the 
proper officer of the Court to wJiom under this section the summons is delivered 
for service. It is for liim to return the summons to the Court as unserved, 
and this he does by c®untersigning the baiHff’s endorsement.!?) No officer 
can serve a summons beyond the local limits of the exorcise ^of liis functions, 


(1) Hukm Chand, C. P. C, 074, 075. li. L. K. 69 (1808) ; 10 W. R. 349. 

(2) Mackintosh v. IvaUy Loss Mullick, U (.'>) Hukm Chand, C. P. C. 07 J. 

B. L. R. I, 8 (1873). (0) Kumud v. Jotindra, 38 C. 394 (1911) ; 

(3) Sajorc Eutt v. Ram Ohundei* Mittor, 1 13 C. L. J. 221. 

Hyde, 130 (1803), at p. 139, j/rr Wella, J. (7) Parsotam v. Ahdul, 13 R. 500 (1889). 

(4) Kasim Azim v. Kasim Mahomed, 2 
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involved in the Buif., and the importance of the claim made in it, as well as 
the actual distance of the defendant from the Court, and the facilities for 
obtaining legal advice, must also be taken into consideration in determining 
the sufficiency of the time allowed. In the case cited below, (1) the claim 
involved a right to landed and other property of the aggregate value of 
upwards of Rs.6000, and was likely to raise questions of Mahomedan law ; 
and only two days having been allowed from the issue of the summons, it was 
held that the time allowed was insufficient. In another case, (2) the summons 
was served on the 17th April by a copy of it being fixed on the outer door of 
the defendant’s place of business at Poona, while the defendant w^as at Sholapur, 
and it was held that two days were not a sufficient time to enable him to attend 
for defence at Poona. It was held that the Subordinate Judge should 
have postjjoned the hearing. If tlie time is umcasonably short the Appellate 
Court will interfere. (,S) In the under-iuentioned case (4) the Court said : “ Wc 
take this opportunity to call the special attention of tlie Courts below 
to the urgent necessity there is that they should carefully themselves see that 
due and reasonable time is given in all cases for the service of notices, in order 
that the Courts themselves may not be made the instruments of fraud and 
injustice by means of those processes, the vigilant superintendence of the 
issue and service of which properly and justly is one of their most important 
duties.” 


7. The summons to appear and answer shall order the 

Summons to order de- defendant to. produce all documents in his 
fendant to produce docu- possession or power upon which he intends 
ments relied on by him. of his case. 

8. Where the summons is for the final disposal of the suit, 

- , - it shall also direct the defendant to produce, 

for final disposal, defen- Oil the day fixed lor his appearance, all 

dant to be greeted to witnesses upon whose evidence he intends to 
produce his witnesses. i ^ ^ r i • 

rely in support of his case. 

Service of Summons. 

9. (1) Where the defendant resides within the jui’isdic- 

Delivery or transrals- Court in which the suit is instituted, 

Sion of summons for ser- or has an agent resident within that jurisdic- 
tion who is empowered to accept the service 
of the suniiiions, the summons shall, unless the Court otherwise 
directs^ be delivered or sent to the proper tifficer to be served 
by him or one of his subordinates. 

(2) The proper officer may be an officer of a Court other 


(1) Khadar Bhi v. Rahiman Bhi, 3 M. H. 
C. R. 167 (1866). 

(2) Chanbasappa v. Mainaba, 7 B. H. C. R., 
A. C. 138 (1869). 

(3) Khadar Bhi v. Rahiman Bhi, 3 M. H. 


C. R. 167 (1866) ; Chanbasappa v. Mainaba, 7 
B. H. 0. R. 138, A. C. J. (1869). 

(4) Lokhenath v. Sobanath, 5 W. R., Act 
X, 39 (1860). 

2 T 
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12. Wlierever it is practicable, service shall be made 

. , ^ , on the defendant in person, unless be has 

Service to be on de- . i i j. • * 

lendant In person when an agent empowered to accept service, in 

praeUtabh, or on bb which case service on such auent shall be 

* sufficient. 

Service, personal or on an agent. — Tliis section corresponds with sect. 
ot tlie Code oi 1859. The summons, at a proper and reasonable time and 
place, should be given directly to the defendant, and not to another person 
lor delivery to him, after the serving officer has satisfied himself of the identity 
(if the person named in the summons with the person on whom he serves it.(l) 
A person who, being the ammookhtcar of the male defendant., looked after the 
aliairs of the female defendant, was held not to be an agent empowered to 
accept service.(2) There may be personal service on a minor. (.‘1) See notes 
to r. 10, ante. 

13. (1) In a suit relating to any business or work against 
Service on agent by ^ person wlio does not ]‘csidc within the 

whom defendant carries local limits of the jurisdiction of the Court* 
on business. which the summons us issuec/, service 

on any manager or agent, who, at the time of service, personally 
carries on such business or work for such person within such 
limits, shall be deemed good service. 

(2) For the purpose of this rule the master of a ship shall 
be deemed to be the agent of the owner or charterer. 

Agent carrying on business.— To satisfy the conditions of this rule 
a.s to service of sumuions on an agent, there must be a person residing 
without the local jurisdiction, but carrying on business or work within 
t.hose limits by a manager or agent, and sued on account of such work ; 
that is, business either actually itself carried on by the agent or manager, 
or forming part of the business in tlie sense of a connected course of trans- 
actions to the management of which he has been duly appointed. (4) 
This rule and 0. III. r. 2, clause (6), are to be construed together, and are in- 
tended to carry out the same scheme of relief, which rests upon the idea 
that where an agent has been put forward substantially to take the place of 
his principal within a particular jurisdiction, he should take the place of sucli 
principal (at the option of any person who has dealt with him) in any legal pro- 
ceedings that may arise out of the business or work in which the agent has 
been virtually a local principal. The manager or agent contemplated by the 
Code is one who has an initiative and independent discretion, albeit subject 


(1) 8ee Hukm Chand, C. P. C. 077, 678, (2) Ham Soonduree v. Raneo Surut, 17 

where the points mentioned (together with W. R. 33 (1871). See notes to 0. III. r. 2. 
the question of service on Government or (3) Suresh Ghuuder v. Jugut Chundcr, 14 
railway officials tlirough head of office) are C. at p. 216 (188C ) ; see 0. V. r. 10. 

more fully discussed. (4) Goculdas v. Ganeshlal, 4 B. 416 (1880). 
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pdflsibly to principles and general orders prescribed for his guidance. A 
mere servant employed to carry out orders or to execute a particular com- 
mission, or a factor or common agent who is not identified with the firm for 
which he acts, is not such an agent.(l) Upon the principle embodied in 
the rule, it was held, prior to its enactment, that service of summons on 
an agent to whom a ship was consigned was good service on the owner in 
respect of matters connected with the ship. (2) Service unduly made under 
this rule does not become effectual by reason of the fact of such service being 
subsequently notified to the parties really interested as defendants. (3) Scmhle 
— Service duly effected under this rule is effectual without reference to the circum- 
stance of its being or not being communicated to the real defendants. (4) An 
opinion lias been expressed that it would be anomalous to hold that, though the 
Code requires the appointment of a proper person as guardian to act for a minor 
generally in the conduct of the case, service of summons on a person other than 
such person may bo sufficient service on the minor. The question was not 
decided, as the Coiu t held that there was no service of summons under the 
sections (corresponding with either rr. 11 or 13 of 0. V., even assuming that those 
sections applied to a case in which some of the defendants who are interested 
in til e partnership or business are minors. (5) 

14. Where in a suit to obtain relief respecting, or com- 
Service on agent in pensation for wrong to, immoveable property, 
Charge in suits for im- service Cannot be made on the defendant 
moveable property. person, and the defendant has no agent 

empowered to accept the service, it may be made on any agent 
of the defendant in charge of the propeity. 


“Immoveable property.” — Act VIII. of 1859, sect. 61. A suit for 
foreclosure or sale of immoveable property is within the meaning of tliese 
words. (6) 


15. Where in any suit the defendant cannot be found and 

Where service may be ^ empowered to accept service of 

on male member of de- the summons on his behalf, service may be 
fendanVs family. made On any adult male member of the 

family of the defendant who is residing with him. 

Explaimtion , — A servant is not a member of the family 
within the eaning of this rule. 


“ Cannot be found.” — ^This section corresponds to sect. 53 of the Code 
of 1859. See notes to r. 17. 

“Agent enipowered.” — ^This clause involves an essential condition of 


(1) Goculdas V. Ganoshlal, 4 B. 416 (1880). (4) Ib. 

(2) Rajaram Govindram v. Brown, 7 B. H. (5) Jotindra Mohan v. Srinath Roy, 26 C. 

C. R. 97, 0. C. J. (1870). 267, 273 (1898). 

(3) Goculdas v, Ganeshlal, 4 B. 416 (1880). (6) Michael v. Ameena Bibi, 9 0. 733 (1883). 
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the service on the adult members of the family, which will not be good unless it 
is proved that there was no agent empowered to accept the service. (1) 

“ On any adult member,” etc.-rThe person on whom service is made 
must be both adult and male. Tlie object of this provision is that the copy 
shall be delivered to some person of the age of discretion who will understand 
for what purpose such copy is delivered, and will give it to the defendant on 
liis coming. This is all the more necessary as there is no provision in the Code 
requiring the officier to inform the person with whom the copy is left 
of its contents, so as to impress upon him the importance of delivering it to 
the defendant as soon as possible. An adult member will be deemed to reside 
with the defendant only if the two are honit f dr living in commensality, or at 
least in the same house. (2) 

16. Where the serving officer delivers or tenders a copy 

Person served to sign of the summons to the defendant personally, 

acknowledgment. oi* to an agent or other person on his behalf, 

he shall require the signature of the person to whom the co])y 
is so delivered or tendered to an acknowledgmeni. of S(Tvi(‘(' 
(Midorsed on the original summons. 

Acknowledgment. — The serving officer under this section, wliich coTrc> 
sponds to sc(;t. 54 of the Code of 1859, must either deliver or tender a copy 
of the summons and obtain an acknowledgment on the original. The mere 
showing of a summons is not 8ufficicnt.(3) If the party refuses the acknowledg- 
ment, then the serving officer should proceed under the next rule. (4) A mere 
refusal to sign a rec(hpt or a summons is not an offimeo under sent. 1 73 or sect-. 180 
of the Penal Code. (5) 

17. Where the defendant or his agent or such other pei'son 

, ... as aforesaid refuses to sign the acknowledg- 

1 liat k ment, or where the serving officer, afler using 

or forr reasonable diligence, cannot find 

action defendant, and there is no agent empowered 

Tb’ accept service of the summons on his behalf, nor any other 
t)erson on whom service can be made, the serving officer shall 
hffix a (iopy of the summons on the outer door or some other 
conspicuous part of the house in which the defendant ordinarily 
resides or carries on business or personally works for gain, and 
shall then return the original to the Court from which it was 
issued, with a report endorsed thereon oj* annexed thereto stating 
that he has so affixed the copy, the circumstances under which 

(1) Hiikm Chand, 0. P. C. 680 [see Cal. H. 20 (1868). 

C. Gen. Rules, (9) d.l. (4) Maruti Vilhu, 16 B. 117, 119 (1891). 

(2) Hukm Chand, C. P. C. 680. (C) R. v. Krishna Gohinda, 20 C. 368 

(3) a R. Karsanlal, 6 B. H. C. R. Cr. R. (1892). 
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he did so, and the name and address of the person {if any) hy 
whom the home was identified andr in whose presence the copy was 
affixed. 

Refusal to accept service. — This section, wliicli corresponds with 
sect. 55 of the Code of 1859, and sect. 80 -of the last Code, has been amended 
in several particulars. If the defendant himself or other person (that is, agent 
or manager, or adult male member of lus family) be found, but the defendant 
or such person refuses to sign, then the serving oflicer may at once affix the 
summons on the dwelling-house. 

It was not clear from the language of the section as it stood what results 
should follow when the defendant retained the copy of summons delivered 
but refused to sign the acknowledgment. Similarly, if the defendant refused 
to sign the acknowledgment, but did not “ ordinarily ” reside in any house, 
as in the case of roving traders and strolling players, no provision appeared 
to exist. In such a case it was considered that tlie refusal should operate as 
service and the following proviso was inserted in the draft : — “ Provided ihatj 
lolierc the defendant or Ma agent or sneh other 'peraon as aforesaid refuses to sign 
the acJcnoivlcdgmmt, and (a) retains the copy of the smnmons delivered to him, or (h) 
no house in which the defendant ordinarily resides or carries on business or person- 
ally works for gain can he discovered, the Court may direct that the summons shall 
he, deenu'd to have been duly served^’ The proposal has, however, not been 
adopted. 

“ Cannot find.” — Jhit if tbe defendant cannot bo found, then the retm’ii 
must show that there is no agent or other person on whom the service could 
b(» made before a service on the dwelling-house is good. The words “ cannot 
find ” constitute a condition of the mode of service provided.(l) Thus wliere the 
summons was s(irved on the dehmdant’s paternal uncle, wlio was a member of the 
same joint-family and lived in the same house, it was held that the servic(‘, was 
insufficient since there was no proof that defendant could not be found.(2) It 
must be shown that proper efforts to find the defendant were made, as, for 
instance, that the serving officer went to the place or places and at the times 
at whicli it was reasonable to expect the defendant would be foimd.(3) “ Ft 
is true that you may go to a man’s house and not find him, but that is not 
attempting to find Jiim ; you should go to his lioiise, make inquiries, and, if 
necessary, follow liim. You should make inquiries to find out wjien he is likely 
to ])e at liome, and go to the house at a time when lie can be found.” (4) The 
summons can be affixed to the dwelling-house only if the defendant could not 
b(^ foniul e ft- ’• diligent search and reasonable efforts made to find him. (5) Where 


( 1 ) Rama Rui i ^ridlmr, 4 C. L. H, 397 
(1879). 

(2) Makhaii Das r. Mannu Lai, S.*) A. 55C 
(1913). 

(3) Raj(mdra Natli ??. Hadjce Syed, 2 0. 
W. N. 574 (1898) ; s. c., 2G C. 101 ; Cohen v. 
NuTPing ])as, 19 0. 201 (1892) 4 Subramania 
Pillai V. Subramania Ayyar, 21 M. 419 (1898) ; 
Sakharam Rhaskar v. Padmakar Maliadoo, 30 
R. 023 (1900) ; Kumud v. Jotindra, 38 C. 


319(1911); 15 0. W. N. 399. 

(4) Per Pothoram.C. J., in C.'ohon v. Nursing 
Das, supra. This case was followed by 
Jenkins, 0 J., and Woodroffc, d., in appeal 
from Order 75 of 1912 (28th Nov. 1913), 
where it was h<dd that the serving officer 
must use all reasonable diligence. 

(5) Khudccrun Lall ?;. Chutter<11iareo I.all, 
21 W. R. 242 (1874) ; and cf. Raroda Kant v 
Raj Churn, 24 W. R. 381 (1875). 
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there was no attempt to find the defendants, and tJiere being only one 
summons for a number of defendants, it was aifixed to t]ie liouse of one only, 
it was held not duly served, even on that defen dant.(l) The rule has been 
amended to embody these rulings to the effect that the serving officer must 
use diligence. If, though the defendant is absent, the serving officer is told 
where he is, service on the house is bad ; (2) the Court observing, in the 
last-cited case, that mere temporary absence of the person to be served does not 
justify the process server affixing the summons to the door. But where the 
serving officer has information that there is no prospect of his being able to 
serve the defendant personally within a reasonable time, he is not bound to 
wait, and will be justified in affixing the summons on the door.(3) A defendant 
will also be held not to be found when it is known that he is in the house, but the 
vserving officer cannot get access to liim.(4) Whether or not the conditions 
required by the rule are established to the satiisf action of the Court, must, of 
course, in each case depend on its own particular circumstances. (5) Wliat has 
to 1)0 regarded in all such cases is this, that the object of the service of a summois, 
in whatevei* way it may be effected, is that the defendant may be informed of th(; 
institution of the suit in due time before the day fixed for tlie hearing; and 
when, from the return of the serving officer, it appears that tliere is no likelihood 
tliat the sinnmons will come to the defendant’s knowledge in due time, or a 
probabilify that it will not so come to his knowledge, it cannot be said that 
there has been due service. (6) 

“ Outer door.”— The words or some other conspicuous part ” have been 
added, as in this country many houses have nothing which, without a stretch 
of language, can be described as ‘‘ outer dooivs.” 

“ Ordinarily resides.” —As to the meaning of the term “ resides,” see 
sect. 20, ante. The intention of the provision is that the defendant should 
b(‘ residing in the house in puch a manner as to make it probable that a 
knowledge of the service of summons will reach Jiim. Thus, the service will .not 
be good if the defendant have left the house and the village two years before. (7) 
The rule speaks of the house where tiie defendant resides. Therefore a 
place of business would not ordinarily come within the section, (8) though in 
some cases, where the defendant both resides and carries on business at the 
same place, it would be so. There must be evidence that the house on which 
the summons was affixed was that in which the defendant ordinaiily resided. (9) 
It has been held that in this rule and rule 9 of this Order a person must be taken 
to reside whore he or his family or servants eat, drink and sleep. (10) 

(1) Shiboo Hoy v. Kasheo iloy, 25 W. R. (5) Rajondra Nath v. Hadjeo Syed, 2 0. 

m (1 876). W. N. 674 (1898). 

(2) Dooleo Chand Nirban Singh, 20 W. (6) Bhomshetti v. Umabai, 21 B. 223, per 
R. 62 (1873) ; Bhomshetti r. Uraabai, 21 B. Farran, C.J. 

223 (1895) ; Sakina v. Gauri Sahai, 24 A. 302 (7) Anantha Narayana*v. Poriyana Kone, 

(1902); Subraraania Pillai Subramania 5 M. H. C. R. 101 (1869). 

Ayyar, 21 M. 41 9 (1897). (8) Chanbasappa v. Maiuaba, 7 B. H. C. R., 

(3) Saukaralinga v. Ratnasabhapati, 21 M. A. C. 138 (1870). 

324 (1807) ; Sifearam v. Kalandi, 17 C. W. N. (9) GopalDoaa Greedhnrco Boss, 6 W. R. 
699(1911). 13(1806). 

(4) Hwkni Chand, C. P, (X 084, citing (10) Kumud v. Jotindra, 38 C. 394 (1911) ; 
Garter v. Voimg, 42 Abb. Pr. 169 (Amor.). 15 G. W. N. 399. 
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“ Or carries on business,” etc. — These words have been added to bring 
this rule into closer conformity with sect. 20, the principle of which it was con- 
sidered was equally applicable to the service of process. (1) 

Return. — The return should specify that the copy was affixed to ^‘the 
outer door (or, now, conspicuous part) of the house in which the defendant 
ordinarily resides ; ” and merely to report that it has been affixed to the 
defendant’s house is not sufficient, as the defendant may have more than one 
house. (2) In a subsequent case (3) the service was held good, as the serving 
peon deposed that the defendant was living in the house. But where the 
return docs not say that the copy has been affixed, nor does that appear from 
the inquiry made under r. 19, there is no service.(4:) So also the return 
must state that the summons was affixed to the house in wliich the defendant 
ordinarily resided at the time of the service, (5) and where the reference 
to the time had been omitted, the return was considered insufficient. (6) The 
Calcutta High Court rules provide that the return must also show that the 
summons was tendered to the defendant and returned, and that the defendant 
refused to receive the same, whereupon the serving officer informed him what 
the document was, and acquainted him with the nature and contents thereof.f?) 

Identification. — As the practice of the Courts with regard to identifying 
persons or houses in connection with the service of process did not appear to be 
uniform, it was considered expedient to provide in the return endorsed on the 
summons for, at least, one identifier whom the Court or the parties could call 
as a witness in case of a dispute with respect to the sufficiency of service. The 
words ” if any ” were, however, inserted because it was considered that the 
Code should not render absolutely illegal the service of process without an identi- 
fier, where local experience justified the High Court in issuing no directions for 
such a safeguard. 


18. The serving officer shall, in all cases in which the I 
Endorsement of time summons has been served under rule 16, 
and manner of service. endorse or annex, or cause to be endorsed or 
annexed, on or to the original summons, a return stating the 
time when and the manner in which the summons was served, 
and the name and address of the person {if any) identifying the 
ferson served and witnessing the delivery or tender of the summons. 

Return not evidence of service. — This section corresponds to sect. 56 
of tho Code of 1859. The return is not legal evidence of the service. (8) 


(1) Ba'shnab ('linr-ni v. Bank of Bengal, 
19 C.L. J. 581 (19I4j 

(2) Buddoo V. Rani, 1 Hyde, 132 {18G2- 
d3), 

(3) Ram Coomar v. Ram Soondur, 17 W. 
R. 362 (1872). • 

(4) Maruti v. Vithu, 16 B. 117 (]891). 

(6) Rajnarain Giiose v. Abdur Rahim, 2 
C. W. N. clxxxviii. (1898). 

(li) Ram Chum Laha v. ABhutoeh Dutt, 2 


a W. N. clxxxviii. (1898). 

(7) Cal. H. a Gen. Rules, 8 (o). 

(8) Okhoy Chunder v. Erskino & Co., 3 W. 
R. Mis. 11 (1865); Shah Koondun v. Noor 
All, 10 W. R. 3 (1868) ; Sreenath v, Watson 
& Co., 4 W. R. Mis. 4 (1865) ; Mohunt Megh 
V, Shib Pershad, 7 C. 34 (1881) ; and as to 
report of Nazir, sco Mahomed Abdul v. 
Amtal Karim, 16 C. at p. 171 (1888). 



THE CODE OF CIVIL PROCEDURE. 


( 3/)0 


IRST ?SOB15D. 

0. 5, rr. H), 2<>. 


Whenever it is necessary for the Court to satisfy itself i lat a sumnions 
or other process has been duly served, the presiding officer sliould for that 
purpose take tlie evidence of the serving officer. Tims, in Raj Kishorc v. 
Bydonath Shaha,(l) Bayley, J., observed that “there is simply a r(;turn by 
the Nazir to tlie effect that the peon swears that such a notice had boon 
served on the defendants ; but a bare return like this, witliout iho deposition 
on oath of the serving peon taken before a competent authority, wliich the 
Nazir is not, is wholly insufficient in law to prove the service.” The general 
rules of the Calcutta High Court (2) lay down that the requisite proof may 
be either by the affidavit or verified statement of the person by whom the 
service was effected, and of any person who may liave accompanied tlie serving 
officer for the purpose of identifying the party to whom the process was 
addi'essed, or otherwise directing or assisting the serving officer, or, if 
deemed necessary, by the examination in Court as witnesses of such persons 
as tlie Court may think fit to examine. As to the added words, see notes to 
last rule. 


19 . Where a summons is returned under rule 17, tlie Court 
Examination of serv- sliall, if the return under tliat rule has not been 
Ing officer. verified by the affidavit of the ser^dng officcu*, 

and may, if it has been so verified, examine the serving officer 
on oath, or cause him to be so examined by another Court, 
touching his proceedings, and may make sucli further inquiry in 
the matter as it thinks fit; and shall eitlier declare that the 
summons has been duly served or order such service as it 
lliinks fit. 


“Sliall either declare.” — Tliesc words .show that the affixing, taken 
by itself, is certainly not effectual complete service. The CV>m‘t lias to .see 
that the conditions ])reccdent to .such service liave been fulfilled. Service is 
iiisiiffioicnt until confirmed under this rule. If tlie Court decides against 
the service, then either a new summons must be issued or substituted service 
ili reefed. (3) 


20. (1) WJfere tlie Court is satisfied that there is reason 

Substitufed sorvlee. the defendant is keeping out 

or the way for the purpose of avoiding 
service, or that for any otlier reason the summons cannot he 
served in the ordinary way, the Court shall order the summons 
to be served by affixing a copy thereof in some conspicuous 
place in the Com’t-house, and also upon some conspicuous part 
of the house (if any) in which the defendant is known to have 


(1) 12 W. R. 365 (1869). tho provisions of this spction in a subseqnoiit 

(2) R. 9 U). criminal trial, soo R. v. Nanafloshwar, 27 A. 

(3) Nusnr Mahoniod v. Kazljai, 10 R. 202 491 (190.5*. 

{1880). As to the offcci of failure to follow 



Fihst Soiifd. 
0. 5, r. 21' 


ISSUE AND SERVICE OF SUMMONS. 


651 


last resided or carried on business or personally worlced for gain^ 
or in such other manner as the Court thinks fit. 

(2) Service substituted by order of the Court shall be as I 
Effect of substituted effectual as if it had been made on the 

service. defendant personally. 

(3) Where service is substituted by order of the Court, the I 

Where service substi- Court shall fix such time for the appearance 

tuted, time for appear- of defendant as the case may require, 
ance to be fixed. ^ 

Substituted service. — Tliis form of service can only be Jiad in cases in 
which (if there were no diiliculties in the way) personal service could be had. 
This is based on the principle that one cannot do indirectly what cannot be 
done directly. So the defendant must be a person or a corporation or a fiim.(l) 
So, r s the Courts liave no jurisdiction over a foreign sovereign unless he submits, 
lie cannot be served by substitution, (2) If at the time of tlie issue of summons 
the' e could have been at law personal service of it upon the defendant sought 
to DC served, then substituted scuvice may be allowed. (3) But if personal 
service could not at law have been made, then, save as hereinafter men- 
tioned, substituted service cannot be ordered.(d) Assuming that personal 
service at law could have been made, the grounds of fact on which service may 
bo ordered are (a) that the defendant is keeping out of the way, or (h) that for 
any other reason the summons cannot bo served in the ordinary way. In cases 
of substituted service, the Courts should take care to bo satisfied that the con- 
ditions on which alone it is good, cxist.(r)) It has boon already stated that, as 
a general rule, substituted service cannot be ordered where personal service is 
not legall}^ possible ; but under ground (a) it can, it has been held, be directed 
where the defendant was out of the jiu isdictioii at the time of the issue of the wi*it 
if the (widonce satisfies tlie Court that he went out of the jimsdiction to evade 
S(‘rviee.(6) As regards ground (h), the section gives full discretion to the Court. 
8o service lias been allowed on ])roof that the defendant could not be found, 
that he had not been heard of for over two years, and that his unch‘. and father 
did not know where he was.(7) 

(1) Sloman v. Governor of New Zealand, 1 1812, which did not contain tlie words “for 

G. P. D. 5(i7 ; Ilillyard v. Smith, 30 W. R. any othci reason,” and wore cited in Bisso- 

(Eng ) 7 ; O'Connor v. Star Newspaper Co., nath v. Tara Prosonno, 22 W. H. 482 (1874) ; 

30 L. Jt. (Ir.) ]. So(? Annual l*raciice, notes Rama Rai v. Sridhur Pershad, 4 C. L. R. 397 

to 0, 10. (1879) ; Nnsur Mahomed ??. Kazbai, 10 B. 

(2) Mighell r Sultan of Johore (1894), 1 202 (1880); though under the Code the 

Q. B. 149 , ui ■' .“^.o in the ease of a Colonial service will be valid if any other reason is 

(lovernmeiit, Sh>o .m r. Governor of New proved, it is still necessary for its validity 
Zealand, sujjra. that a good reason exists. 

(3) Trent Cycle < <> r. Beattie, 15 Times (0) 7?e Urquhart, 24 Q. B. D. 73; Jay v. 

R. 170, C. A. Budd (1898), 1 Q. B. 12, C. A. ; Graves v. 

(4) Fry v. Mooi e, 23 Q. B. D. 395, C. A. ; Tiohaudy, 39 L. J. 234, A. P. p. 01 ; see ohsor- 

Worcester City, etc., (V». ?>. Firbank & Co. vatioiisatp. 180, 3 Q. B. D., AVatt r. Barnett. 

(1894), 1 Q. B. 784 ; Wilding v. Bean (1891), (7) Rajnarain Ghose v. Tek Lai, 1 C. W. N. 

1 Q. B. 100. 104 (1890) ; in Mirza Ally v. Syed Hyder, 

(5) See Ramchander r. Jageahohunder, 12 2 B. 449, 451, the defendant could not bo 

B. L. R. 229 (1873). 'Jlicpe observations were found, 

made, however, with reference to Reg. V. of 
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As regards the modes of service, the section expressly mentions two, but 
also gives the Court a full discretion in the matter, the exercise of which must 
depend upon the circumstances of each case. The main principle to be always 
borne in mind is that the summons should, so far as be practicable, be served 
in such a way that it may come to the knowledge of the defendant. The Court 
must therefore consider what would be best form of service for this purpose. 
The usual modes are service on an agent, such as a solicitor or other agent, or 
any other person with whom the party is in communication ; (1) by advertisement 
and through tlie post ; (2) and by leaving a copy at the last known place of resi- 
dence, and publication in the Court-house. If there are circumstances* which 
go to show, at the time the order is asked for, that tlie summons will not reach 
the defendant, service should not be directed on the last known place of residence. 
So it was held that where service was made at a place, tlie last known residence 
of the defendant, but where he had not been for seven years, the order was bad, 
the Court observing that the object of the provisions of the law was to securer 
the process coming to the knowledge of the defendant.(3) Such a question 
is, liowcver, not likely to arise wliere the Court is satisfied that the defendant, is 
keeping away. 

It has been lield that, as a rule, the retm*n by a competent Court that tlie 
summons has been duly served, or substitulod service effected, raises a iut'- 
sumption in favour of service. (4) TJiero is no provision in the Code as to a 
return of the substituted service showing how and when it was effected. In 
practice, liowevcr, the Court will assure itself of the service having been properly 
effected, either by affidavit or examination of the serving officer. (5) The 
procedure laid down in thi^ rule has by analogy been applied to the service of 
notice of appeal on a respondent. (6) 

Effect of substituted service. — The Court, when an application for 
leave to effect substituted service is made, decides as to the propriety of 
granting it, and if service is effected according to the order of the Court, it 
is, while the order remains undischarged, equivalent for all purposes to actual 
service.(7) The Code contains no provisions whereby the propriety and 
regularity of tlie order may be directly attacked by a motion to set it asidc.(8) 

(1) Annual Practice, p. fiO; Watt. v. Bar- (1880), 

nott, Q. B. D. 307 ; Ex parte Warburg, 24 (5) Hukm Cliand, C. P. C. O'Jl. 

Ch. D. 364 ; an adult relative or a partner (G) Bidhoo v. Bonoinaloc, 11 W. R. 490 

where the suit is brought against a firm, or (1869) (a case under the corresponding 
in the case of a purdanashin : Clark v. section 57 of the Code of 1859 ) ; as was also 
MuUick, 2 M. I. A. at p. 268 (1839). done in Ex parte Warburg, 24 Ch. D. 364, 

(2) In Jagannath v. Sassoon, 18 B. 006 though no express i>rovi8ion to that effect 
(1893), it was considered that the service was was contained in the Rules of Court. 

not sufficient, as it was not shown that the (7) Watt v. Barnett, 3 Q. B. D. at p. 366, 
pt^rson to whom the letter was delivered was per Jessel, M.R. , 

the defendant himself. The report, however, (8) See English 0. 12, r. 30 (motion to set 
docs not show liow the service came to be aside writ) ; Pry v. Moore, 23 Q. B. D. 395 
made by post. (motion to set aside order for substituted 

(3) Sec Hukm Chand, C. I*. C. 689, 090, service) ; Ann. Pr., pp. 58, 98, 348 ; and see 

citing Protocteur Assurance Co. v. Erwin, 4 as to letting in the defendant to defend, Watt 
J. 91 (Airier.). v. Barnett, supra. 

(4) Nusur Mahomed v. Kazbai, 10 B. 202 
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But whore judgment is obtained, the defendant may show, with a view to set 
it aside under 0. IX. r. 13, either that the summons was not duly served— that 
is, that the order for substituted service (whatever may have been its propriety) 
has not been carried out — or that he was prevented hy sufficient cause from 
appearing, A summons served under this rule, if served in compliance with 
the directions of the Court, is duly served^ even though it does not in fact come 
to the knowledge of the defendant. But the time and place of the 
defendant acquiring knowledge is material in determining whether he could 
attend on the day fixed in the summons, and may furnish a sulficient ground 
for non-attendance on that day. “ Effectual ” thus means merely effectual for 
proceeding with the suit, and nothing more. It does not, for instance, mean 
that substituted ser^dee on a man’s house in Bombay is equivalent to personal 
service on that dati^ ; nor does it imply the consequence that a man who 
happened to be in Central India had personal knowledge of what was done at 
his house in Bombay on the day substituted service was effected.(l) The 
Coui't in the last case set aside an cx parte decree upon its being shown that 
the defendant was prevented by sufficient cause from appearing. In an earlier 
case (2) the Court refused to do so. Though the question whether tlie defendant 
was prevented from attending was not expressly alluded to, the Couid, however, 
appears to have based its judgment on the facts proved, which went to show 
that the defendant had in fact notice in sufficient time and therefore could have 
attended. 

Time for appearance. — Where substituted service of the summons is 
ordered sufficient time ought, under this rule, to be given for nc^ice of the fact 
to reach the defendant, wherever he may be ; and if an ex parte decree be obtained 
by the plaintiff, the Court, on being satisfied that the time fixed was insufficient, 
will set aside the decree. (3) 


21 . A summons may he sent hy the Court by which it is 
issited, whether within or without the province, 
Service of summons either by one of its officers or by post to any 

wUhta "tuSstotlor"*” 

anothei Court. jimsdictioii in the place where the defendant 

resides. 


22. a summons issued by any Court estabhshed 

^ ^ , beyond the limits of the towns of Calcutta, 

Service, within fresi- i i 

dency towns and R^n- Madras, Bombay and Kangoon is to be 

goon, Qi summons issued served within any such limits, it shall be 

^ ° e- Court of Small Causes within 

whose jurisdiction it is to be served. 


(1) Mirza Ally v. Syed Hydcr, 2 B. 449, at 25 (1865). 

p, 462 (1878), per Pinhey, J. (3) Mirza Ally v. Syed Hyder, 2 B. 449 

(2) Kissurchund v, Bhoobunessur, Bourke, (1878). 
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28 . The Court to which a summons is sent under rule 21 
Duty of Court to ^ upon receipt thereof, proceed 

which summons is as if it had been issued by such Court and 
shall then return the summons to the Court 
of issue, together with the record (if any) of its froceedings with 
regard thereto. 

Court to which process must be sent. — See sect. 59 of Code of 1859. 
R. 21 shortens the earlier portion of sect. 85 of tlie last Code, the second clause 
of which is r. 23. R. 22 is sect. 86. The summons, it was ]-ulod, should 
ordinaj’ily be sent, not to the Judge of the district where it has to be served, 
but to the Court having jurisdiction at tlie place whore the defendant j c^sides, 
by wljieli it can be c.onveniontly served — ^that is, to the Munsif within wJiore 
jurisdictiou the defendant r(3sides.(l) But the Calcutta High Court summons 
used to be sent to the District Court for service through the local Court 
by dii-ection of the District Judge, and the same rule apphes in the Panjab 
Ciuef Coui't.(2) For forms of process, sec Schedule I., Appendix B. R. 21 
says to any Court “ not being a High Court.” Should, however, the summons 
be sent in contravention of this rule, the High Court might either retmui it 
or order the proper local Court to effect service. This will, however, not be 
done for a forcugn Coui't. When suits are instituted in England against persons 
resident in India, the assistance of the Courts here is not invoked. The English 
Court, through the plain tilFs solicitor, sends the writ to a solicitor in India 
with instTUcti<fhs to serve and to return writ with an affidavit of service. Bo 
the Calcutta High Court refused to serve a summons sent to it by a Court in 
the Nizam of Hyderabad’s territories, advising that it should be sent to a pleader 
practising in tlie district where the defendant re8ided.(3) The summons is 
to be returned together witli the j*ccord, which will include the Nazir's retmui, 
affidavits, statements, and depositions of the serving officer and of the witnesses 
relative to the facts of service. As to the necessity of a declaration of sufficiency 
of service, vide ante. 

Presumption as to validity of service. — According to the opinion 
of Beott, J., if the retiun jjiiind facie shows that service has been duly effected, 
the presumption in favour of the correctness of the proceedings of the Coui’ts 
will jirevail ; and the Court sending the summons is not bound in every case 
to satisfy itself that the law as to service has been strictly followed. The ComT 
serving the summons alone can judge how in any particular case service 
should be effected, and whether it has been properly eEec.ted ; and it docs not 
appear to have been intended by the Legislature that the transmitting Court 
should act as a revising Court as regards the service. In feet, it would only 
lead to great inconvenience and delay, without effecting any real good, for that 
Court to discuss the discretion of the ComT serving the summons as to what 


(1) Cal. H. C. Gen. Hubs, No. 8. accompany process, 

(2) See llukm Ohand, C. P. C. 693, and ib. (3) In the matter of the Nizam Do wain 
as to service in iJaluehistan, and as to District, Paithani, Cal. H. C., 13ili Sept., 
whether process lees and translations should 1906 (Umt-p.). 
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facts are sufficient to justify the waiver of personal service on the defendant, 
and the substitution of an affixing of the summons on his dwelling-house, or 
the adoption of other mode of substituted service. For instance, where a Com’t 
has returned a summons as duly served, and the return states that the summons 
has been posted on the defendant’s dwelling-house, because the defendant 
has gone elsewhere, it ought to bo presumed that this service was justified 
by the facts, and that the Court duly acted under the provisions of sects. 80 
and 82 read together (now rr. 17, 19). But, at the same time, the presumption 
in favour of the duo execution of acts of a judicial iiatiue only obtains donee 
prohetur in amirarium, and there may now^ and then occui- cases where there is 
something in tfie return distinctly negativing that presumption, and showing 
ill(‘galit,y in the mode of scrvioe.(l) Probably, however, tjie true rule is that 
the ti’ansmitting Court may accept but is not bound by the return, the section 
not requiring any declaration touching the sufficiency of the service.(2) In 
this vi(;w it d(jvolves upon the transmitting Court to determine upon tlie sufficiency 
of the sej’vice before trying the suit, raising or not raising tlio presumj)tion 
according to the circumstances. The practice of tiie Calcutta High C(nu*t lias 
always been to determine for itself whether the service is sufficient, having j'cgard 
to the numerous irregularities which exist in “ Mofussil service.” But the 
Allahabad High Coui't has held that usually the decision wh(5ther such summons 
has been properly served or not rests with tjie serving Com*!, not with the issuing 
Coui‘t.(3) 

24. Where the clefendaiit is confined in a prison^ the summons 
Service on defendant shall he delivered or sent hy post 01 * otherwise 
in prison, iq fhe officer in chai*ge of the prison for 

service on the defendant. 

Defendant in jail . — K suitor ought obviously not to be deprived of his 
remedy by the fact that the defendant is in ja.il.(4) The former section (as to 
which, see sect. 15, Act XV. of 1869) w'as originally enacted to meet the difficulty 
felt in the last-mentioned case. Wilson, J., is reported to have held that the 
ondorsc'iient under sect. 87 of the last Code ranked higlicr than a nazii-’s rctm-ii, 
and was evidence of tlie sei'vice of summons. (5) The amended section contains 
no provision as regards the return of service, whicli is dealt with by r. 29, under 
which the rcfcui’ii is evidence of due service. 


(1) NuBur Malionv '! v. Kazbai, 10 J3. 202 
(1880), per 8coU, J. 

(2) lloinanath Rural v. Quggodonandan, 22 
C. 880 (1895). In Chandhuri Raj v. Jugat 
ICishore, 18 A. at p. 245 (1890), it seems to 
have been hold that it was the duty of tho 
Court making the return to declare whether 
tho summons had bt^cn duly served. 

(3) Dworka v. Brij Mohan, 33 A. 049 (1911); 
dissenting fi’om Ronianath v. Guggodonandan, 


22 C. 889 (1895). 

(4) Bland v. Bland, 3 P. & U. 233 as to 
tho pi’esent practice in England, see Dawson 
V. Lo Capelain, 21 L. J. Ex. 219 j Ann. Pr., 
1905, p. 47. In India a life convict is not 
civilly dead : Shoonarain Singh v. Sheo* 
buggun Koor, H. I)., N. W., 1853, p. 759. 

(5) O’Kinealy’s Civ. Pr. Code, s. 87 ; the 
reference is not given. 
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25. IfAere the defendant resides out of British India and 
„ . , ^ . has no agent in British India empowered to 

dant resides out of accept service, the summons shall be ad- 
British India and has dressed to the defendaiii: at the place where 
' he is residing and sent to him by post, if there 

is postal communication between such place and the place where 
the Court is situate. 


“ Besides out of British India.” — ^In such cases the mode of service is 
necessarily of a private character, as it is a general rule that a Court has no 
authority to send its process for execution out of the territorial limits of the 
State. So a bailiff cannot be sent to foreign territory to himself serve the 
summons on the defendant there.(l) This rule, which corresponds with sect. hO 
of the Code of 1850, must be r#^ad with the next. 

“ Sent ” ; “ Forwarded.” — ^Thc Bcction in the last Code recpiiied that the 
summons should be "‘forwarded ” to the defendant, which was held to mean that 
the summons must reach him.(2) This, therefore, did not mean merely put 
into the post. (8) and there had to be proof of facts from which tiie Com’t might 
reasonably conedudo that the summons had reached the defendant. (4) In some 
cases it would amount to a denial of justice to reepire dii'oct proof of receipt or 
refusal. When proof of posting in due course has been given, a presumption 
may be raised under sects. 16 and 114 of the Evidence Act. This would appear 
to be the case now. The word “ sent ” has been substituted. But there ought 
bo be evidence tjiat he is, or has been recently, residing at the place to which 
Ihc summons has been sent, or that the acknowledgment is in the writing of the 
defendant. (5) In practice the summons is sent under registered cover, both 
to ensure service as well as to procure good evidence of it. (6) If a registered 
covej' is refused, the person so refusing cannot take advantage of liis refusal and 
plead ignorance of its contents. (7) 

26. Where-- 

Service in foreign {a) in the emvise of any J'areujii jurisdh^ 
territory through Poll- lion vested in His Majesty or in 

tical Agent or Court. Governor Ge^neral in Council, a 

Political Agent has been appointed, oi* a Court has 


(1) Kasim Ajim v. Kasim Mohammed, 2 
B. L.'r., a. C. J. 6U (1868) ; s. c., 10 W. R. 
349 ; Sagore Butt v. Ramchandra Mitter, 1 
Hyde, 136 (1862-63); sco Hukm Chand, 
0. P. C. 695. 

(2) Fakhr-ud'din v. Ghafur-ud-din, 23 A. 
99 (1900), at p. 105. 

(3) Ib., at p. 103. 

(4) Ib. 

(5) Ib., at pp. 102, 103, 105 ; Sonalun 
Bukshee v. Gopal Chundcr, 46 W. R. 31 


(1871). 

(6) Sonatuii Bukshee v. Gopal Chunder, 15 
W. R. 31 (1871) ; BOO Panj. Ch. C. Giro., a. 8, 
r. 32 (i.) ; and as to period of service outside 
India, B. II. C. Orders, Ch. I. r. 62 ; P hilli ps 
V, Batho, 17 G. W. N. cebd. 

(7) Lootf Ali V, Pearee Mohim, 16 W. R. 
223 (1871); Jogendro Chunder v. Dwarka 
Nath, 16 C. 681 (1888) ; Ismail Khan r. Kali 
Krishna, 6 C. W. N. 134, 137 (1901) ; Baluram 
V. Bai Pannabai, 36 B. 213 (1910). 
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been established or continued, with mivefi* to serve c 
summo7is issued by a Court under this Code in am 
foreign territory in which the defendant resides, or 
(h) the Governor General in Council has, by notification in th 
Gazette of India, declared that any summons so issuec 
may be served by any Court situate in any such territort 
and not established or continued in the exercise of arii 
such jurisdiction as aforesaid, 

the summons may be sent to such Political Agent or Court, bj 
post or otherwise, for the purpose of being served upon the 
defendant ; and, if the Political Agent or Court returns the 
summons with an endorsement sigmd by such Political Agent oi 
by the Judge or other officer of the Court that the summons hag 
been served on tlie defendant in manner hereinbefore directed, 
such endorsement shall be deemed to be evidence of service. 


Summons outside India.- -This section replaces sect. 90 of the last Code, 
^vhicli was itself siibsiituted for the original by the Amendment Act (VTT oi 
l<S88), sect. 12, and is intcinbid chiefly for Indian Native States. Thin 
see,tio]i does not apx)ly to British or other territoiies, not under or (connected 
\vitli tlie Indiini Government - such as Ceylon, the Straits Settlements, and 
even Gr(5at Bjitaiii, and, a fortiori, not to countries like China and Persia, 
wJiere thei-e is a British Envoy or Ambassador or Consul, as distinguished 
from a Political Agent; nor to Afghanistan. The general direction con- 
tained in r. 25 would apply in all such cases. Summonses issued for 
service on persons residing in British possessions out of Britisli India, and 
in other countries to which this rule does not apply, should bo addressed 
to the defendant at the place where he is residing, and sent by post in accordance 
with that sc(*,tion.(l) The distinction between the oases in which this 
rule applies and in which it does not apply is to be preserved, as the 
agency of the post-offlee under r. 25 should not be used for the service', 
of a summons oxcox)t wlien specially prescribed ; for when any other mode 
for serving a notice is prescribed, a service through the post has not been deemed 
suliioient, even though actual delivery of the notice by the post peon is 
proved.(2) 

EndO}>iemeiit is evidence.— Unlike the ordinary return, the endorse- 
ment under liie signature of Political Agent, Judge, or other officer is evidence 
of the service o?' the summons; but it is no longer, as under the section 
prior to its amendment in 1888, conclusive evidence, and the defendant may 


(1) See Hukm Ohaiid, C. P. C. 696, citing 
the Panj. Cli. C. Instrs. and N. W. P. Rules ; 
as to service in Afghanistan, Straits Settle- 
ments, Kashmir, Nepal, Hyderabad, ib., and 


at p. 697. 

(2) See Tara Das v. Ram Dyal, 2 C. 
W. N. 125 (1897). 

2 u 
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accordingly prove that notwitlistanding the endorsement as to ilic service, the 
summons was not served. 


^^Sent.” — In the under-mentioned case (1) it was held tliat the Sub- 
ordinate Judge should have sent the summons himself, instead of thi ough the 
Coiu't of the District Judge. 


27. Where the defendant is a public officer {not belo^iging 

, , ...... to His Majesty's military or naval forces or 

Service on cwil public n/f • ? t n/ • cr • \ 

officer or on servant of His MajeMy s Imian Marine bemee), or is 

railway company or servant of a railway commny or local 

authority, tJie llourt may, li Jt appears to it 

that the summons may be most conveniently so served, send 

it for service on the defendant io tlie head of tlie office in 

wlucli he is employed, together with a cofy to he retained hy the 

defendant. 


Service on public officers.— The exigencies of publi(5 servi(*(^ demand 
that both civil and military oificers should not bo summoned without 
proper notice to their superiors. Tiiis concession, howevei', coupled witli 
the privileges given in (‘onnection with attacliment, (5asts upon the Govern- 
ment a corresponding duty to provide commensurate faciliti(^s for servhie. 
This section, wliich replaces sect. 422, extends its pj’ovisions, wliicli liad 
liitheiio applied to public officers only, to railway servants or servants of local 
authorities. Military officers are dealt with in the next section. If the sununons 
is not sent to the head of tlie office it must be served in the usual way. Tlie 
Government pleader is not tlie agent of every public officer, as he is of Govern- 
ment, to accept service. As to the duty of the Head of the office, service, 
and return, s (‘0 r. 29, j>ost. 


28. 


Service of soldiers. 


defendant. 


Where the defendant is a soldier, the Coiut shall send 
the summons for service to his commanding 
officer together with a copy to he retained hy the 


Soldiers. — The words ** an ojfwer or ” formerly occurring in sect. 468 of 
the last Code before the words “ a soldier ” were repealed by tlie Cantonments 
Act (XIIL of 1889). Military officers, therefore, since that A^t ceased to be 
governed by sect. 468, the provisions of which are embodied in this section so far 
as they relate to soldiers. Owing to the varied conditions of service of military 


(]) Faklu-ud-din v. Ghafur-ud-din, 23 A. 99, atp. 101 (1900). 
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officers, it has been tliou^ht expedient to follow the terms of the Cantonment 
Act in leaving the matter to be regulated by Kules. 


29. (1) Where a summons is delivered or se 7 it to miy person, 

Duty of person to nudcT pik :>j, rule or rule '>,V, 

whom summons is siic/i person Snail he hound to serve it, if 
itukt po^ble, and to return it under Ms signature, 

M'itli tlic written acknowledgment of tlm 
dcjetulant, and such signature shill he deemed to he evidence of 
service, 

(2) Where from any caus(i service is impossihle, the simmmis 
shall be returned to Ihe Court with a full statement of such causes. 
a7ul of the steps taken to procure service, and such stateyrmit shall 
he dee7ned> to he evidence of no 7 i-service. 


Service.— With a gt^ioral application so much of sect. 4(i8 of the last 
C!ode has ht'tm retaiiu'd as comptds tlie offictu* addressed by Uie Coiu’t io execute 
lilt' proeess.(l) Special provision has been made on the lines of sect. 72 (2) of 
the ('riminal Pjotodurc Code, 1898, for treating a return in such a ease as 
(widtmcc though unsupported by affidavit.(2) It has also b(‘on considered 
desirables to detdare such a return to ])e evidence of non-servit'ii also, so as 
to avoid the necessity for summoning public offic(‘,rs where, as not infre- 
cjucntly ocenrs, an cjc fiarle decree has been ])assed Itv inadvt*! I(‘n('(‘ and is 
assailed by an application under 0. IX. r. 13. 


30. (/) The Court may, notwithstanding tinything horein- 
Substitution of letter before contained, substitute foi* a> summons a 
for summons. letter signed by the Judge or such officer as f 

he may appoint in this behalf, where the defendant is, in the 
opinion of the (Vnirt, of a rank entitling him to such mark of 
(umsideration. 

(.") A letter substituted under suh-rule (/) shall contain all 
the particulps required to be stated in a summons, and, subject 
to the provisions of sub-nde (a), shall be treated in all respects 
as a siimnuM , 

(o) A lettc! so substituted may be sent to the defendant by 
post or by a sp* cial messenger selected by the Court, or in any 
other manner which the Court thinks fit ; and, where the defendant 
has an agent (unpowered to accept service, the letter may be [s 
delivered or sent to such agent. 


(1) Sco Mahomed Saib v. Aggas, 10 M. 319 (2) See Harrison v. Hope, 9 B. L. R. App. 

(1887). 43 (1872). 
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Messenger.— TJiis section corresponds to sects. 64 and 65 of the Code of 
1859. It was held in connection with sect. 60 of that Code, corresponding to 
r. 25 of the present one, that as no officer of a Court could execute process without 
its jurisdiction, a special hailiff could nof be sent to serve process in foreign 
territory. (1) 


(1) Kasim Ajim v. Kasim Mohnmmod, 2 B. L. R., A. C. J., 59 (18(18) ; s. c., 10 W. R. 340. 



OKDBR VI. 


Pleading. 


Pleadings generally. 

1. “ Pleading ” shall mean plaint or 
written statemeM, 


2. Every pleading shall cordain, and contain only, a state- 
Pleading to state ^ concise form of the material facts on 

material facts and not wliich the party pleading relies for his claim or 
defence, as the case may he, but not the evidence 
by which they are to be proved, and shall, wlien necessary, be divided 
into paragraphs, numbered consecutively. Dates, sums and numbers 
skill be expressed in figures. 


3. The forms in Appendix A when applicable, and where 
^ ^ they are not applicable, forms of the like cha- 

racter, as nejirly as may be, shall be used for 

all pleadings. 


4. In all cases in which the party pleading relies on any 
Particulars to be given misrepresentation, fraud, breach of trust, wilful 
where necessary. default, or undue influence, and in all other 

cases in which particulars may be necessary beyond such as are 
exemplified in the forms aforesaid, particulars (with dates and 
items if necessary) shall he stated in the pleading. 

.5. A f in fiber and better state^nent of the nature of the claim 
Further and btii^;r ^ defence, or further and better particulars of 
statement, or particu- any matter stated in any pleading, may in all 
cases be ordered, upon such terms, as to costs 
and otherwise, as may be just. 


6. Any condition precedent, the performance or occurrence 
« .. . . of which is intend^ to be contested, shall he 

on I ion prece en . distinctly Specified in his pleading by the plaintiff 
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or (lefenda)d, as the case may he ; and, sabject ihereio, an averment 
of the performance or occurrence of all conditions precedent necessary 
for the case of the plaintiff or defendant shall be implied in his 
pleading. 


7 . No pleading shall, except by way of amoidment, raise 
any new ground of clam or conta in any allega- 
^ tion of fact inconsistent with the previous jjilead- 

ings of the party pleading the same.. 


8 . 


Denial of contract. 


Where a contract is alleged in any pleading, a bare dtmial 
of the same by the opposite party shall he con- 
strued ordy as a denial in fact of the ex/press 
contract alleged or of the matters of fact from which the same may 
he mplied, and not as a denial of the legality or sufficic'ncy in law 
of siwh contract. 


9 . Wherever the contents of any document are ^naterial, it 
Effect of document shall he sufficient in any pleading to state the 
to be stated. thereof US briefly as possible, without 

setti'ng out the whole or any part thereof, unless the precise words 
of the document or any part thereof arc material. 


10 . Wherever it is nmterial to allege malice, fraudident intenr 
, I ^ . bion, knowledge or other eondiiion of the mind 

oj any person, it shall be sufficient to allege 
the same as a fact without setting out the circumstances from which 
the same is to be inferred. 


11 . Wherever it is material to allege notice to any person of 
any fact, matter or thing, it shall be sufficient to 
allege such notice as a fact, urdess the form or 
the precise terms of such notice, or the circumstances from which 
such notice is to be inferred, are material. 


12 . Whenever any contract or any relation between any 
Implied contract, or persous is to be implied from a series of letters 
or conversations or otherwise ffom a number of 
circumstances, it shall be sufficient to allege such contract or relation 
as a fact, and to refer generally to such letters, conversations or 
circumstances without setting them out in detail. And if in such 
case the person so pleading desires to rely in the alternative upon 
more contracts or relations than one as to be imffi^ied from such 
circumstances, he may stale the same in the alternative. 
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Presumptions of law. 


Neither farty need in any pleading allege any matter of 
fact which the law 'presumes in his favour or as 
to which the harden of 'proof lies upon the other 
s ide unless the same has first been spex^ifimlly denied^ {e.g,, considera- 
tion for a bill of exchange where the plaintiff sues only on the bill, 
and not for the consideration as a substantive ground of claim). 


Pleadings.— K u 1(3« 1-13, 16-18 of this Order aro new, and rules 2-13 and 
16 are taken from the English 0. 19, rr. 4-7, 14, 16, 20-25, 27, respectively. 
Rules 14 and 15 rcjiresont sects. 51 and 52 of the last Oode. Rule 17 is taken 
from 0. 28, r. 1 of the English rules, and woidd appear to hold the place 
of sect. 53 of the last Code after clause (li) of that section, which is now 
embodied in 0. Vlf. r. 11 of this Code. Rule 18 is taken from 0. 28, r. 7 
of the EnglisJi rules, and would appear to replace sect. 54 (d) of the last 
Cod(‘. Other rules from the English 0. 19 are to be found in 0. VIII., 
post. As regards this Order, the Special Committee stated, “ In our opinion it 
Is most necessary that litigants in this country should come to trial witli all 
issues clearly defined, and that cases should not be expanded or grounds shifted 
witrhout reference to tlio true facts. Eor this purpose w. think tliat the present 
systcun of pleadings in the Mofussil, whicli is notoriously lax, should be inijiroved, 
and we have incorporated in the rules an order on pleadings which it is hoped 
will lead to soundi'r and fairer methods of arriving at the real points in dispute. 
Tlie forms have been revised, and we hope that they will be brought into more 
general use in the Mofussil. The Committee have added a few rules relating 
to ])leadings based upon the system of pleading introduced by the Judicature 
Acts in England, whhdi is generally admitted to be the best form of pleading 
in civil suits. In this country, outside the Presidency towns, the pleadings 
are seldom artistically drawn. They are neither concise nor precise, but contain 
vaguci and general statements from which it is difficult to ascei'tain 
definitely the real question in Gontrove.rsy between the parties. The sole 
objcict of pleadings is thus frequently defeated ; the issue is enlarged ; the 
trial is delayed ard much unnecessary expense incurred by the parties, who 
are also liable to be taken by surprise. They have further provided that 
the forms in the Schedule shall, when applicable, be used for all pleadings, 
and when they are not applicable, forms of the like character shall be used. 
The rules jirescribed will not priivent the pleader from exercising his discretion ; 
for the am nit of detail must necessarily vary with the nature of each 
suit. It is, ijowevei*, made clear that these must bo particularly suffi- 
cient to appj’ise 'lie Court and the other party of the exact nature of the 
questions to be tried. The Committee have also given a party who considers 
that his opponenl's pleading does not give him the information to which he 
is entitled the right to apply for further particulars so as to enable him to know 
what case he has to meet at the trial. I'hey liave, however, endeavoured 
to modify the rigour of the rules by providing in accordance with sect. 56 of 
the Indian Evidence Act that the Court may, notwithstanding the absence 
of any specific denial, require any fact to be proved by the party who relies 
U2>on it.” 
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The subject of pleading will be found further discussed in the notes to 
0. VIL rr. 1-6, but some observations summarized from the English “ Annual 
Practice ” may be here made. 

Rules 2 and 3.— The point of rules 2 and 3 is that pleadings are now 
mere statements of facts not law, of material facts only, and of facts which are 
not evidence stated in a summary way after, as nearly as possible, the forms of 
pleading given in the Scliedules. The written statement must be as brief as 
j>ossible, but should contain a full and true narrative (1) framed with care, so as 
to dispense with undue statements at the settlement of issues, (2) and should 
be confined to relevant facts ; (3) anything in the nature of argument (4) or 
evidence or conclusions of law to be drawn from the facts pleaded being in- 
admissible. (5) The whole object of pleading is that the parties and the Court 
should know what is the real point to be discussed and decided, (6) and it should 
be framed with reference to this object. 

Rules 4 and 5 . — Rules 4 and 5 deal with particularity. In every pleading 
a certain amount of detail is necessary to ensure clearness and to prevent the 
other party from being taken by surprise. Pleadings are of no use unless they 
define clearly the questions at issue between the parties ; and for this piu pose 
each party must state his case with precision ; otherwise tlie issue would be 
“ enlarged,” as it is called, and neither party would know for certain wliat was 
the real point to be discussed and assured at the trial, and therefore would not 
be able to properly prepare his evidence for it. No precise rule can, however, be 
laid down as to the decree of particularity which is required. As rule 4 directs 
the statement of particulars, so rule 5 provides a remedy in case the imperative 
language of the former rule is overlooked or disobeyed. If the allegations 
contained in any pleading are too vague, the proper course is to apply by 
notice and ask for fuller particulars. Each party is entitled to obtain a fair 
outline of his opponent’s case, but cannot compel him to disclose' the evidence 
by which he will attempt to establish that case. Nor will the Court sanction 
any attempt to deliver interrogatories under the guise of seeking particulars. 
The object of particulars is to enable the party asking for them to know what 
case he has to meet at the trial, and so to save unnecessary expense and avoid 
allowing parties being taken by surprise. On such an application the notice 
or summons should ask that if the particulars ordered be not delivered within 
the time prescribed, the allegations complained of be struck out, or that the 
party in fault be precluded from giving any evidence in support of it at the 
trial. The words “ ufon such terms ” in the English rule corresponding to 
rule 5 have been held to authorize an order that if prpper particulars be not 

{l)^reonath MuUick v. Brojo Lall Pyne, cases, see Sheen v. Johnstn, 2 A 368 (1879) ; 
1 Hyde, 33 (1862-3); if the statement is Ledgard v. Bull, 9 A. 191 (1886). 
kuo'i'vdngly false, an offence under s. 191 of (4) See Bishen Sahaye v. Beer Kishorc, 
the^ Penal Code is committed. See R, v. 8 W. R. 296 (1867). 

Meehan Singh, 6 A 626 (1884). (6) See Wilhamson v. London & N. W. 

(2) Anund Chunder v. Woomos Chunder, Ry. Co., 12 Ch. D. 787 (a case of reply) ; and 

1 Hyde, 147 (1862--3). as to evidence, Spedding v. Fitzpatrick, 38 

(3) Kasublal Dey v. Tremearnc, 3 B. L. R. Ch. D. 410. 

App. 12 (1869). As to particulars in patent (6) Thorp v. Holdsworth, 3 Ch. D. 639. 
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delivered within a certain time the action shall stand dismissed or be stayed.(l) 
Leave may be given to amend or to add to particulars given. 

Rule 6. — Cases constantly occur in which, although everything has 
happened which would at common law primd facie entitle a man to a certain 
sum of money, or vest in him a certain right of action, there is yet something 
more which must be done, or something more Avhich must happen, in the par- 
ticular case, before he is entitled to sue, either by reason of the provisions of 
some Statute, or because the parties have expressly so agreed ; this some- 
thing more is called a condition jnecedent. It is not of the essence of such a 
cause of action, but it has been made essential. It is an additional formality 
superimposed on Common Law. Hence, in England the plaintiff could draft a 
penoctly good statement of claim without making any reference to the con- 
dition precedent. But this, till 1875, he was not allowed to do. In former 
days the plaintiff was required to set out in his declaration every condition 
precedent, and to aver the due performance of it with all particularity. Then 
came the Common Law Procedure Act, 1852 ; sect. 57 of which provided : “ It 
shall be lawful for the plaintiff or defendant in any action to aver performance 
of conditions precedent generally, and the opposite party shall not deny such 
averment generally, but shall specify in his pleading the condition or conditions 
precedent, the performance of which he intends to contest.” And now (0. 19, 
r. 14 of the English rules) the plaintiff need say nothing about any condition 
precedent which has been performed. This provision is reproduced in rule C 
of this Order. A general averment of the duo performance of all conditions 
precedent is implied in every pleading ; i.e, it need not be alleged. It is for 
the defendant, if he contends that there was a condition precedent and that it 
has not been duly performed, to state specifically what that condition was, and 
to plead its non-performance : otherwise its duo performance will be presumed. 
And it is not sufficient for him to allege generally that “ an express condition ” 
had been agreed to : he must state its terms, and between whom it was made, 
and whether verbally or in writing. Nevertheless, when a condition precedent 
properly pleaded, the burden of proving its duo performance or the waiver 
of its due performance still rests on the plaintiff. 

But it is to be noted that an allegation which is of the essence of the cause 
of action is not a condition precedent within the meaning of this rule, and must 
still be pleaded in the plaint. Thus the Law Merchant requires that notice of 
dishonour be given to every person who is sought to be made liable on a negotiable 
instrument, except the acceptor. Unless such notice was duly given, or was 
waived c»r ca csed, no action lies against the drawer or any indorsee. Hence 
the plaint must contain either an allegation that notice of dishonour was given 
to the defendant, or a statement of the facts relied on as excusing the giving 
of such notice. 

Rule 7 . The meaning of rule 7 is that a party’s second pleading must not 
contradict his first. Thus, to illustrate from English practice, if a plaintiff 
claims rent on his writ, he cannot claim the same sum in his reply as damages 
for unlawfully “ holding over.” Or, if the statement of claims alleges merely 

(1) Davey v. Bentinck (1893), 1 Q. B. 185, C. A. 
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a. negligent breach of trust, the reply must not assei’t that sucli breac-h of trust 
was fraudulent. Buch inconsistent claims slmuld be pleaded, if at all, alter- 
natively in the statement of claim. 

Rule 8. — Rule 8 is really a special application of the general principle 
laid down in rule 2 of 0. VIIL, jmL If tin? defendant wishes to contend that 
any contrac-t on which the plaintiff relies is invalid he must do something more 
than merely deny the agreement; he must plead specially by way of 
confession and avoidance the matters of fact which rendered it invalid. A 
traverse merely denies that the contract was in fact made : it leaves unquestioned 
its sufficimicy in law. 

Rule 9. — It may be noted, with reference to rule 9, that iji an action of 
libel the precise words of the document are material. Bo in some cases the 
precise words of a will may be material. 

Rules 10-12.“Rule 10 and the two following rules are special applica- 
tions of tlie general principle laid down in rule 2 of this Order (wliich is 
indeed the fundamental rule of the present English system of ph^ading), tliat 
“ every pleading shall contain, and contain only, a statement of tiie material 
facts on wliicli the party pleading relics, but not the evidence by which they 
are to be proved.” 

14 . Em'ij fleadiny shall be signed by the fcirty and his 

, pleader (if any) : Provided that where a party 

P/ead//ig to be signed. ri r 

pleading is, by reason oi absence or lor other 

good cause, unable to sign the pleading, it may be signed by any 

person duly authorized by him to sign the same or to sue or defend 

on his behalf. 

15 . ( 1 ) Save as otherwise provided hy any law for the time 
Verification of plead- heimj in force, every pleading shall be verified 

at the foot by the party or hy one of the parties 
pleading or hy some other person proved to the satisfaction of 
the Court to be acquainted witli the facts of the case. 

(2) The person verifying shall specify, by reference to the 
numbered paragraphs of the pleading, whk he verifies of his own 
knowledge and what he verifies upon information received and 
believed to be true. 

(3) The verification shall be signed by the person making 
it and shall state the date on which and the place at which it was 
signed. 


Subscription. — These rules deal with all pleadings. Sects. 51 and 52 of 
tiie last Code dealt with plaints and sect. 115 with written statements. The 
obj(^ct of the signature to the plaint is to prevent, as far as possible, disputes 
as to whether the suit was instituted with the plaintiff’s knowledge and 
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aiitliority.(l) Tliu rule requires tliai ilic plaint (as well as written statement) 
sliould be siibsGrilx'cl by the party and liis jdeader, if any. But tJiis requiro- 
irient as to subscription is governed by 0. III. r. 1. The act of signature cannot 
be done by tlie phiader instimd of the plaintiif, because tlie (vode requires both 
signatures ; but it permits acts to bo doru; by a riicognizod agent. R(‘ading, 
ther(*ioro, this section with O. III. r. 1, a personal subscription is not imperative 
in all cases, and a plaint wJiich may be ])resented by an autlioi ized agent may 
in like manner b(‘, subscribed by him, and such a sub3cji()tion is a compliance 
with the ruh;.(2) Where the plaintills described themsc^lves as lately 
caiTying on business under the name of “ 0. & (k).,” it was held that 
there was no irregularity in its being signed “ C. & (3) It is not 

possible to set dowji catf'gorically what is good cause (4) witliin tlie 
meaning of tlie proviso. A person holding a general power of attorney 
containing iMet alia powers to sue and defend suits, but not containing 
a special power to sign a plaint, was lidd to be a person duly authorized 
within the meaning of the proviso of this section in the last (V>de, in whicli the 
words were “ duly aiitiiorized by him in this behalf,” that is, to sign. Now 
the signature may be tliat of any one authorized cither to sign or to sue or 
d('fend.(5) The signature of a plaint by an unauthorized agent, wJio subsequently 
becomes empowered to sign, is suliicient.(6) Under the last Code if a plaint was 
not signed and verified as j'equii'<*d, it might have been returned for amendment (7) 
and rejected if not amended.(8) Bresuinably there is nothing to prevent this 
being done now. 

The mere fact that the plaint in a suit has not been sigm^l by the jilaintiff 
named tlierein, or by any person duly authorized by him as required by this 
rule, will not necessarily make the plaint absolutely void. A defect in the 
signatm'e of the plaint, or the absence of signature where it appeal s that the suit 
was in fact filed with the knowledge and by the authority of the plaintiff named 
therein, may be waived by the defendant, or, if necessary, cm ed by amendment 
at any stage of the suit, and having regard to sect. 99, ante, is not a ground for 
interference in appeal. (9) 

Verification. -The object of the verification of the plaint is to fix upon 
the plaintifi the responsibility for the statements which it contains, and to 
allirm a guarantee of his good faith.(lO) In other words, if he will not swear 
tJial ho believes his cause to be just, the law docs not care to bother itself with 
it. But when the advcrsaiy comes in, such verification is of no moment. 
It is not even evidence. The justice of the cause must then be proved by 
compet»mt < uIcikjo. Like any other formal matter, its absence is waived by 
a failure to oly'ct. And if its entire absence does not affect the jurisdiction, 


(J) Basdoo V. tiohn Smidt, 22 A, at p. 61. 

(2) Roy Dliunput i\ Jhoomuk, 3 C. L. R. 
571) (1879) ; Maharanee Surnonioyc v. Poolin 
Jiehary, 3 C. L. R. 15 (1878). 

(3) Lachlan v. Abdulla, 5 11. T.. R. App. 
89 (1870). 

(4) hi re Rajah Leelanand, 7 W. R. 168 
(1867). 


(5) Kaatolino v. Rustomji, 4 B. 468 (1880). 

(6) Maharajah of Ri‘wah v. Swanii Saran, 
25 A. 635 (1903). 

(7) S. 53 (h) (i), Act XIV. of 1882. 

(8) S. 54, ib. ; Basdoo v. Smidt, 22 A. 55, 
00(1899). 

(9) Basdeo v. John Smidt, 22 A. 55 (1899). 

(10) Ib., 22 A. 61 (1899). 
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of course mere defects in it camiot.(l) . It would be difficult to imagine any 
case in wliich a defective verification coiild affect the merits of the case or the 
jurisdiction of the Court. (2) Under the last Code where a plaint was not verified, 
or improperly verified, it was returned for amendment, and, if not amended, 
lejected. The suit sliould not, it was held, be dismissed (3) (vide ante). 
Til ore is no rule that a person najned as a co-plaintiff is not to be tj’eated as a 
plaintiff unless he signs and verifies the plaint.(4) As the object of verification 
is to seoui'c good faitii, and its effect to make the statements in the plaint 
the plaintiff’s own, tlie Courts are bound to see that plaints are properly 
verified. (5) The verification may bo by some other person if the latter is 
acquainted witli the facts. The permission to a person to verify on be- 
half of the plaintiff should be given in each case individually, and not 
genoraJly.(6) When verification by an agent is once expr(‘.ssly allowed, the 
Court is not competent afterwards to raise an objection to it. (7) But the 
plaintiff' may himself be required to subscribe and verify, (8) as where a 
plaintiff charge.s fraud on facts known to him.(9) It was held that the verifi- 
cation should be by all the plaintiffs, but that the Court might allow 
one of them to verify; a co-plaintiff coming within the meaning of the 
words some other person,” etc. (10) The amended section now provides 
for verification by one of the plaintiffs or defendants. This rule does not 
apply to the case of corporations, which is provided for by 0. XXIX. 
r. 1, po.st.(ll) As to the Administrator-General, see below.(12) In case 
of a p(.*rs()n holding a general power of attorney, or of any otlicr recognized 
agent, the Court will probably not insist on any extreme stringency of 
proof as to his acquaintance with the facts of the ca8e.(13) A fortiori will 
this be so in the case of a co-partner or other co-plaintiff. It has been said, 
that notice of the application for permission to verify should be given to the 


(1) Basdoo V. John Smidt, 22 A. 55 (1899), 
citing Vanfleet’s “ Collateral Attack,” etc. 

(2) Ib., citing Rajit Ram v. Katisar Nath, 
18 A. 396 (1896). The mere fact that a plaint 
contains a defect in the matter of signature or 
verification does not make it a void and inad- 
missible plaint : Maharajah of Rewah v. 
Swami Saran, 25 A. 635-637 (1903). 

(3) Roy Mohun v. Bishnu Chandra, 1 B. 
L. R. 100 (1868) [co-plaintiff ] ; Rajit Ram 
Katosar Nath, 18 A. 396 (1896). In 
Ovorend v. Steele, 1 Ind. Jur. N. S. 39, the 
(\)urt removed the plaint from the file. 

(4) Mohini Mohun v. Bungsi Buddan, 17 
0. 580 (1889) ; Chandi Mai v. Dewa Singh, 
1890, R R. No. 48. 

(5) See Keeno Singh v. Eshan Chunder, 6 
W. R. 213 (1866). 

(6) In rc Muhossur Buksh, 5 W. R. Misc. 
33 (1866; ; Nursing Deb v. Ram Mohun, 
Marsh, 176 (1864) ; Maharajah Mohessur v, 
Sheonarain, 6 W. R. Miso. 59 (1866). 


(7) Rajah Sutto v. Suroop Chunder, 1 2 W. 
R. 465 (1869). 

(8) Raja of Tomukhi v. Braidwood, 9 A. 
505 (1887); Gokul Chunder v. Burreek 
Begum, Marsh, 344 (1864). 

(9) Jardine Skinner v. Maharanee Surno- 
moyee, 24 W. R. 215 (1875), and last note ; 
Protap Chunder v. Krishto Kishoro, 8 C. 885 
(1882). 

(10) Chandi Mai v. Dewa Singh, 1896, P. R. 
No. 48. In Ram Chunder Chooneelal, 12 
B, L. R- 35 (1873), it was queried whether 
the practice was correct according to which 
in a suit brought by a fim^ one partner could, 
without special leave, verify on behalf of his 
co-partners. 

(11) Delhi and London Bank v. Oldham, 
21 C. 60 ; s. u., 20 1. A. 139, 142 (1893). 

(12) In the goods of Avdall, 26 C. 404 
(1899). 

(13) Kastolino v. Rustomji, 4 B. 468 (1880). 
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opposite side ; but it is not neoesaary,(l) and is certainly not reqiiired.(2) 
The substantial portion of the plaint, consisting of tlic statement of the 
claim of the plaintiffs and the prayer, was written upon two sheets of plain 
paper and verified by the plaintiffs. Subsequently to the affixing of the 
plaintiffs’ signatures a front sheet, consisting of a piece of stamped paper witli 
the name of the Court and the names and addresses of the parties, was added, 
and the plaint thus composed filed in Court. Held, that the verification was 
defective, but that the suit ouglit not to have been dismissed. The plaintiffs 
ought to have been allowed an opportunity of amending the plaint by making 
a proper verification.(3) The rule does not require the verification of a plaint 
to be made in the presence of an officer of tlie Court ; but, Jiaving regard to the 
necessity of satisfying the Court that thi^ person, other than the plaintiff, who 
verifies the plaint is a(^quainted with the facts of the case, it lias, in one case, 
been said to be desirable that a verification by such a person should be made in 
tlie presence of tbe Court, unless the Court be satisfied that there is sufficient 
ground for (lis])ensing with his att(mdance.(4) Persons exempted from 
att(mdanoe arc not exempted from signature or verification except the 
(vourf, allows it for good cause, and then the party verifying should be 
one proved to tlie satisfaction of the Court to be acquainted witli tlio facts of 
the case.(5) When an application is made for verification by m attorney, it 
has beeu said to be desirable, thougli not necessary, that notice should be giveji 
f,o the other side.(6) If a written sfatemout is admitted on tlie record without, 
verification, (he allegations contained in it should be noticed and issues framed 
accordingly. (7) 

Objections to verification. —Objections to veiification should be 
f.akou before the settlement of issues ; after that, the case sliould be disposed 
of on the merits and not dismissed for insuffieient verifi(\ation.(8) 

Mode of verification. — It was held under the last Code that in all cases, 
whether the plaint is verified by the jilaintiff or by some other person, the person 
verifying should state shortly what paragraphs he verifies of his own know- 
ledge, and what paragraphs he behoves to be true from the information 
of others. (9) In the first Allaliabad case (uted, a verification in the words 
to the limit (or extent) of my knowledge the purport of this is true,” 
was held to be bad ; and the Court observed that “ the verification must be, 
if all the facts are to the knowledge of the deponent, a distinct verification that 
they are to his knowledge true ; ” and that “ if he lias knowledge as to some, 
and only information and belief as to others, the verification should show as 
to wliich he .s}>eak8 from liis knowledge and as to which he speaks from his 


(1) Fhilay v. 1 Ind. Jur. N. S. 39 

(]852). 

(2) Puddomonee Dassee v. Shama Churn, 
1 Ind. Jut. N. S. 226 (1862). 

(3) Patch (^hand v. Mansab Rai, 20 A. 442 
(1897). 

(4) Kastolino v. Rustomji, 4 B. 468 (1880). 

(6) Kinoo Sing v, Eshan Chunder, 2 

Wym. 263, cited in O’Kinealy. 

(6) Finlay Campbell Co, v, Steele, 1 Ind. 


Jur. N. S. 39 (1866). 

(7) Radha Churn Roy v, Moran & Co., 13 
W. R. 342 (1870). 

(8) Shama Soonduree v. Rohirnooddeen, 24 
W. R. 71 (1876). 

(9) Upendro LaU Bose, 6 C. 676 (1881) ; 
Qirdhari v. Kanhaiya Lai, 16 A. 69 (1892) ; 
Bajit Ram v..Katesar Nath, 18 A. 396 (1896). 
Vide to same effect, Bibee Soloman v. Abdool 
Aziz, 4 0, L, K, 366 (1879). 
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information and belief.” In the last Allahabad case cited, tlie verification 
was in the following form : “ The contents of the petition of plaint are true 
to the best of my knowledge and belief,” and a Full Bench of the Court held, 
that although tlie verification was not in strict compliance with the Code, it 
substantially complied with it. A failure to distinguish in the pleading between 
the facts stated on personal knowledge and those stated on information and 
belief, must of necessity defeat to a great extent the object to be attained by 
verification, unless the person verifying is held to have made every allegation 
upon pCTsonal knowledge. The rule has now been amended in accordance 
with these rulings and governs all pleadings. A verification to the cliect that 
the contents of the plaint are substantially true is not sufficient, (1) as it con- 
tains a qualification which is a material departure from the requirements of the 
Code. (2) If an attorney, having obtained leave of the Com’t for that purpose, 
jiKjajis to verify the plaint himself, he should sign the verification on liis own 
account, and not as tlie plaintiff’s attorney; but if he means to sign the verification 
merely as the plaintiff’s attorney, tlie plaintiff himself ought to see the plaint 
and vitrification, and authorize the attorney to sign the verification for him. (3) 
I’he General Rules of the North-Western Provinces (4) and Calcutta High 
Courts, (5) provide that all verifications “ shall correctly specify the date and 
place at wliich they are signed.” This rule has now been embodied in 
the third clause. 

Course to be taken when verification defective. — If the verification 
of a plaint is discovered to be defective at any time whilst the suit is before 
the Court of first instance, the plaint may be amended by the Court.(6) If 
Bucli defect be not discovered until the suit comes on appeal bidore an Appellate 
Court, such Court may, if it thinks fit, return ffie plaint to the Court of first 
instance to be amended by it. But wliere the defect is such that it is covered 
by the provisions of sect. 99, a7ite, there is no necessity for the Appellat.e 
(^ourt to take any steps to procure the amendment of the plaint. In any event 
a defect in the verification of a plaint will not of necessity result if\ the dismissal 
of the suit,(7) or in its lieing decreed.(8) 

16 . The Court umy at any stage of the froceedings order to 
striking out plead- ie struck out or amended any matter in any 
pleading which may he unnecessary or scandalous 
or which may tend to prejudice, embarrass or delay the fair trial 
of the suit. 

Striking out pleading’s. — Tliia is a general provision, taken from 
0. XIX. r. 27 of the English Rules, for enforcing the preceding rules. Its 

(1) Waggoner v. JJrown, 8 How. Pr. 212 that Code, that the ortler for amendment 

(Amor.). could not bo made afte»- the settlement of 

(2) Hukm Chand, C. P. C. 624. issues : Baroda Prosad Bose v. Griyanath Roy 

(.*1) Upendro Lall Bose, 6 C. 675 (1881). Chowdhury, 2 C. L. J. II (1905). 

(4) Rule 14, cited in Hukm Chand, C. P. (7) Rajit Ram v. Katosar Nath, 18 A. 396 

0. 625. (1896). 

(5) Rule 6 (8) Riistun Gazi r. Tara Piosanna Chowd- 

(6) Under the former Code it was hold, huri, 11 0. W. N. 871 (1907). 
having regard to the provisions of sect. 63 of 
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language is wide, but its operation has in England been to some extent limited 
by the decisions given on it. Although the rule expressly states that the order 
may be made “ at any stage of the proceedings/* still the application should always 
be made promptly, and as a rule before the close of the pleadings ; or the Court 
may, in its discretion, decline to exercise its jurisdiction.^]) “The rule 
that the Court is not to dictate to parties how they should frame their 
cases, is one that ouglit always to be preserved sacred. JBut that rule 
is, of coui'se, subject to this modification and limitation, that the parties 
must not offend against the rules of pleading which have been laid down 
by tlie law ; and, if a party introduces a pleading wliich is unnecessary, 
and it tends to prejudice, embarrass, and d(day the trial of the action, it 
then becomes a pleading which is beyond his right.” (2) A reasonable latitude 
must be given. (3) Not every pleading which offends against the rules will 
l)e struck out . The applicant must show that he is in some way prejudiced 
by the iiTegularity. Still, “ the defendant may claim cx dchito juslitice to jjav(^ 
the plaintiff’s case presented in an intelligible form, so that he may not be 
embarrassed in meeting it.” (4) 

“Unnecessary.” — The word ^^unnecessary** was introduced into the 
Engiislj Eule in 1883. But the mere fact that an opponent’s pleading contains 
some unnec(‘SHary mattm* is not sufficient ground for an application under this 
rule. A statement will not be struck out merely because it is unnecessary, so 
long as it is otherwise liarmleBS.(r)) It is no part of the defendant’s duty to 
reform tiu^ plaintiff’s ])leading, or to dictate to him how he shall pl(‘ad, or vice 
versa. But if wholly imfnabu’ial matter be set out in such a way that the aiipli- 
cant must plead to it, and so raise irrelevant issues which may involve expense, 
trouble and delay, then the irreh^ vant matter will be struck out, as it will prejudic(^ 
the fair trial of the action. 

“ Scandalous.”— As regards “ scandalous ’* matter, the Court has a general 
jurisdiction to expunge it in any record or proceeding, (G) and apparently, 
acfiording to the English practice, any person may make the application. (7) 
Allegations of dishonesty and outrageous conduct, etc., are not, however, 
scandalous, if relevant to the issue.(8) “ Nothing can be scandalous whicli is 


(1) Cross V. Howe, fi2 L. J. Ch. 342. 8ee 
Annual Prai tice, from which following notes 
are taken ; and see the New Fleming, etc., 
Co. V. KesHowji Naik, 9 B. 373, 381 (1885). 

(2) Per Jiowt n, I I , . in Knowles Roberts, 
38 a D. 270. 

(3) Tomkinson r, S. I-'. Ry. Co., 67 L. T. 
358. 

(4) Per James, L.J., in Davy v. Garrett, 7 
C. D., p. 486 ; and see Watson v. Rodwell, 3 
C. D. 380. 

(5) Per Chitty, J.. in Rock v. PursscU, 84 
L. T. Jo. 45 ; see the remarks of Kay, J., in 
Tomkinson ?\ S. E. Ry. Co., 57 L. T., p. 306, 
and Hocking & Co. v. Hooking. 3 R. P. C. 


291 ; and see as to prolixity and iiTelcvaiicy, 
Kasablal Day v. Tremearno, 3 B. L. R. Apj). 
12 (1869); Koshadji Naik v. Nasarvangi 
Ardesir, 10 B. H. C. R. 425 (1873) ; Small- 
wood V. Parry, 1 Coryton, 39 (1864-6 ) ; The 
New Fleming Spinning, etc., Co. v. Kes- 
sowji Naik, 9 B. 373, at p. 381 (188.5); 
Boolce Singh v. Hurobuns Narain Singh, 7 
W. R. 212 (1867). 

(6) Seton, 31. Even in bills of cost, re 
Miller, 64 L. J. Ch. 205. 

(7) Cracknell v. Janson, 11 C. D. p. 13. 

(8) Everett v. Prythergeh, 12 Sim. 303 ; 
Rubery v. Grant, L. R. 13 Eq. 443. 
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relevant.” (1) “ The mere fact that these paragraphs state a scandalous fact 
does not make thorn scandalous.” (2) But if degrading charges be made which 
are irrelevant, or if, though the charge be r(devant, unnecessary details are 
given, the pleading becomes 8candalous.(3) The sole question is whether the 
matter alleged to be scandalous would be admissible in evidence to show the 
truth of any allegation in th(‘. pleading which is material with reference to the 
relief prayed. (4) 

“ Tend to prejudice, etc.” — The Court is “ disposed to give a liberal 
interpretation ” to the words Tend to jmjudice, embarrass or delay the fair trial 
of the suit.'* (5) At the same time parties must not be too ready to find them- 
selves embarrassed. If the defendant does not make it clear how much of the 
plaint he admits and how much he denies, his pleading is cmbana8sing.(6) If 
lie does not make it clear whether he is traversing the allegations contained in 
the plaint, or objecting to tlicm on a point of law, his dehuice will be struck out 
as embarrassing. (7) In neither case could the plaintiff safely join issue. So a 
plea of justification is embarrassing if it leaves the plaintifi in doubt what th(^ 
defendant has justified and what he has not.(8) But mere prolixity is not 
embarrassing. (9) Nor will a statement be struck out as embarrassing merely 
because the other party declares that it is untrue. (10) The nun’c fact that a 
Statfiinent of Claim embraci^s several causes of action is not, according to English 
practice, embarrassing, if they arc distinctly ph'aded in the alternative. A 
claim for alternative relief is not embarrassing. (11) So any number of incon- 
siste.nt defences may now, in England, bo pleadcul to the same (lausc of action ; 
and their inconsistency is not “ embarrassing ” to the pleader. (12) 

But if a claim against executors personally in th(‘ir private capacity hv. 
impropc^rly joined with a claim against the estate of tluur testat^o]*, it will b<i 
struck out.(13) So where several plaintiffs or several defendants are improperly 
joined in one action, though the causes of action be separate, the pleading will 
be struck out.(14) Where a pleading is defective only in the sense that it does 


(1) Per Cotton, L.J., in Fislior v. Owen, 8 
C. D. p. 0r)3. 

(2) Per Brett, L, J., in Millington v. Tioring, 
6 Q. B. D. p. 19(). 

(3) Duncan v. Verckor (1870), W. N. 64 ; 
Blake v. Albion Assurance Society, 4.5 L. J. 
0. P. 063 ; Lee v. Ashwiii, J Times Rep. 291 ; 
McOuckin v. Ralli, 94 L. T. Jo. 12 ; Coyle v. 
Cuming, 27 W. R. (Eng). 629. 

(4) Selbourne, L.C., in Christie v. Christie, 
li. R. 8 Ch. 499 ; Cashin v. Cradock, 3 C. D. 
376 ; Whitney v. Moignard, 24 Q. B. D. 630. 

(6) Berdan v. Greenwood, 3 Ex. D., p. 266. 

(6) British Land Association v. Foster, 4 
Times Rep. 674. 

(7) Stokes V. Grant, 4 C. P. D. 26. 

(8) Fleming v. DoUan, 23 Q. B. D. 388 ; 
and see Davis v. Billing, 8 Times Rep. 68. 

(9) Weymouth v. Rich, 1 Times Rep. 609 ; 
Heap V. Marris, 2 Q. B. D. 630. 


(JO) Per Bramwoll, L.J., in Turqiiand r, 
Feanm, 40 L. T. p. 544. 

(11) Bagot i\ Easton, 7 C. D. p. 8. 

(12) i?e Morgan, 35 C. D. 492 ; Berdan v. 
Greenwood, 3 Ex. 1). 251, 26.7. 

(13) Whitworth v. Darhishiro, 41 W. R 
(Eng.) 317 ; 08 L. T. 210, for that is contrary 
to 0. 18, r. 69 of th(j English rules. 

(14) Smith V. Richardson, 4 C. P. D. 112 ; 
Sandes v. Wildsmith (1893), 1 Q. B. 771 ; 
Smurthwaito v. Hannay (1894), A. C. 494 ; 
Sadler v. G. W. Ry. Co, & Midland Ry. Co. 
(1890), A. C. 460; (lower v. Couldridge (1898), 
1 Q. B. 348 ; Stroud v. Lawson (1898), 2 
Q. B. 44; Walters v. Green, 2 Ch. 696 
(1899) ; Frankenburg v. Gt. Horseless Car- 
riage Co. (1900), 1 Q. B. 504 ; Kent Coal Co. 
w. Martin, 16 Times Rep. 486 ; and see notes 
to Annual Practice, 0. 16, rr. 1, 4, where all 
the cases are cited. 
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nofc contain particulars whicli it ought to contain, and thus d(iprives the opponent 
of information to which he is entitled, it ia not ‘‘ embarrassing in the strict 
sense of the word (tiiough that epithet is often applied to such a pleading), (1) 
and application should now be made for “ a further and better statement of the 
nature of the claim or defence ” under r. 5, and not for an order to strike out the 
pleading under this rule. 

17. The Court may at any stage of the 'proceedings allov) 
Amendment of plead- either party to alter or amend his pleadings in 

such manner and on such terms as may he just, 
and all such amendments shall be made as may be necefisary for the 
purpose of determining the real questions in controversy between the 
parties. 

18. If a party who has obtained an order for leave to amend , 
Faiiuie to amend after does mt amend accordingly within the time 

limited for that purpose by the order, or if no 
time %s thereby limited then ivithin fourteen days from the date of 
the order, he shall not be perruitted to amend' after the expiration 
of sach limited time as aforesaid or of sueh fourteen days, as the 
cxise may be, unless the time is extended by the Court. 

Former and present provisions. — The present rules are in V(uy muc.h 
more general terms than sect. 53 of the last Code which tliey replace*. Clause* (a) 
of that section dealt with rejection of tlie plaint for want of cause of action. 
This provision has now been referred to 0. VII. r. 11. Clause (b) dealt with 
return for amtmdment und(*r c(utain circumstances which are (sxpi essly stated, 
(i), (ii), (iii), and (iv), as to wiiic-h, see jmL This return was before the settle-, 
ment of issues. Clause (c) dealt with amendment by the ComT at any tiiui* 
before judgment. The section also contained the important qualific.atiou that 
no plaint should be amended eith(‘r by the Court or by the party so as to (umvert 
a suit of one character into a suit of another and inconsistent c-haracter. Before 
])oiutitig out the extended scope of the present Code, and for the b(^tt(‘T n!ul(‘T- 
sf-anding of it, a d(*.tailed examination of the formt r pi’ovisions is given. 

Return for amendment by Court of First Instance under former 
Code. — A plaintiff (2) might himself apply, at or before setth'ment of issues, 
that tic* plah't which he had filed be returned to him for amendment if he jxu - 
ceived tliat it, ^vas defective formally, or required amendment as regards 
substance uy relict An application was generally, though not of necessity, 
made on petition (3; supported by an affidavit (4) showing the gi'ounds on which 

(1) See Pliilips v. P., 4 Q. B. D. p. 131); Dongrt?, 5 B. (109(188!). 

Harris v. Jenkins, 22 C. D. 481 ; Davis v. (3) See Gobind Chandra r. Ganga Dye, 7 
James, 26 C. D. 778. B. L. R. 333 (1871). 

(2) See Delhi and London Bank r. Miller, 7 (4) Delhi and Jjondon Bank v. Miller, 

B. L. R. App. 65 (1871); Shib Kristo v. supra, 

Abdool, 5 C. at p. 604 (1879); Modhe v. 

2 X 
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it was made. It is submitted also that notice slioiild liave lioen ^nvoii, ihoii^di 
it has been held that if a party has notice of the suit but does not ap})ear, the 
fact that the plaint was under such cbviumstances amended without notic-e to 
Jiim did not nullify the decree thereafter made.(l) A defendant (2) niifi^ht 
similarly apjdy. If neitlior party applied, the Court might, under clause (6), 
of its own motion in the specific cases therein mentioned, retium the plaint to 
the pai'ty to be amended by him so as to remove the particular objections 
whi(ih might exist to it. The party Jiimsiif tlien amended his plaint. Hut 
under clause (b) the jiaintif! need not have auKUided at all afl<M‘ the jiainl 
was returned to him, but if ho did not he incurred the ])onalty of Heed. r)h(3) 
The Original (-ourt could not, unless aeiing under the oi’ders of an A])]Hilat(‘ 
Court, return a plaint after settlement, of issues, for alter that, jieriod the 
power to amend was witli tlio Court alone ;(d) but if the ])laiut required 
amendimmt and tlie fact was only discovered after issues had been settled, 
the Court could amiuid t.hc plaint at any time before judgment.(r)) It was 
apparently not intended by the Legislature that any necessary amendment 
sliould take any form other than that of an amendment in writing on the face 
of the plaint ; and the Court was not competent to ord(‘r an amendment 
so jis to requii'e that a plan should be appended 1.0 the plaint. (G) Straight-, J., 
incidentally expressed an opinion that a plaint, after being oni'e retuiin^d 
for amendment and amende-d accordingly, could not bo nd-iumed again for 
am('ndmcnt.(7) In cases in whicb leave under the Charter Lad to he obtained 
])vior to the iiistitnl-ion of the suit, no sue.h amendment could be allowi'd as 
would introduce a new c.ause of action, for the gi’ant of leav(‘ must lie t.ak(‘n to 
relate to the suit, as put forward in tln^ ])laint on wliich leave is endors('d by 
t.h(i ,ludg(^ acc(5pting it,(8) Wlnm a plaint was returned }i time had to ])e 
fixed within which the amendnumt must be inade.(l)) Tlie Court, howev<u‘, 
had a discretion to (‘.xtend <^ven aft.er the time originally fixed for anumdment 
had expired.(lO) If the plaint was not amended within th(‘. time fixed it was 
i‘(‘j(H‘,ted under sect. 54 (d). 

Clause (i) of sect. 53 of former Code.--A deh‘ct in t he veriiication of 
a plaint did not of necessity nssiilt intlie dismissal of the suit. (11) Before the 

(!) Sadho r. (tolab, M ('. W. N. (ISU7). ((5) C)H‘i)l>a.sayii r. I’lidraim. M It .7Sl 

(2) Hir Daniodar Has r. (topal (ihaiid, 7 A. (ISS!)). 

70, at p. 83 (1884). Jn l\Iut]iap])a r, Mutlni, (7) Ba.jlr-iin-nisa r Midiaimnad, 2 A. 1171 

27 M. 80, 84 (J9U3), Sir A. White, C.d., {J880). 

li()W'('ver, said : “ The tV>do a])par<‘ntly d<u‘.s (8) Ranipiirfah r. PrcunHukli, If) It !),*{ 

ju»t eon teni plate an application by a party (1890). 

that, a plaint be amended and proceedings (9) See Jsmail v. Arunmga, 1 3M. IL ('. K. 
stayed f ill the amendment is made, ’ 427 (I8G.3 ) ; and the same rule applies to a 

(3) Bajit Ram v. Katesar Nath, IS A. 39(1 memorandum of ap|H*ak Sheo Partab t;. Hheo 

( 1 89(1). Gholam, 2 A. 875 ( J 880). 

(4) liaij Nath r. Cliowaro, 20 A. 218 (10) Bhagwandas Bagla e. Haji Abu, 10 B. 

(J903) [misjoinder of causes of action] ; and 203 (1891). 

sec iiott's, poat, 0. Vll. r. 11, ‘‘ Rejected.” (M) Hajit Rami;. Katesar Nath, 18 A. 390 

(5) Pajit Ilam e. Katesar Nath, sujyra, (1890). In Bhama Soonduree Roliimood- 

See iSasi Hliusan r. Jlasik, 17 C. W. N. 989 deen, 24 W. K, 71 (1875), where a verification 
(1912). was fal8(‘, the .suit was held to have bc'en 
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s<5tUomont» of issues the plaint should liave been returned for amondmciit, and if 
tlie verification was discovered to be defective at any time whilst the suit was 
])ofore tJie Court of first instance, the plaint might bo amended by the Court. 
If such defect was not discovered until the suit came in aj)peal before an Appellate 
Court, such (\nirt might, if it tliought lit, return tJie plaint to tlie Court 
of first instaiKJC to be amended by it. But wJiore tlio defect was siicli 
f-liat it was covered by f.he provisions of sect. 578 of tliat Code, there was 
no necessity to f ake any steps to procure the amendment of t}ic i)Iaint.(l) The 
Allaliabad High Court has in some cases remanded the case under sect. 502 of 
th<i lorniei* CodiJ with an order for the return of the j)Iaint to tlui plaintiff for 
duly signing and verif 3 'ing the same. (2) 

Clause (ii) of sect. 53 of former Code.— See as regards clause (ii), 
0. Vlf. rr. 1-G, umie. Tlie general intention and meaning of a plaint should 
be regarded, and it sliould not lie returned for want of coiTectness upon 
grounds of sliglit and immaterial mistake. (3) If a plaint was defective in 
form or wanting in precision it should be returned for amendment and not 
reject,(‘-d.(‘i) lJnd(u the rules of f.he Panjab Chief Court an attempt should 
])e made to remove am])iguify in fho statement of any of the particulars 
before resorting to the return of the jilaint. for amendment. (5) For an 
instance of a plaint cont-aining particulars other than those required, see the 
case; cited below, (G) in which tlic ])laint was argumentative and referred to 
evidence, and contained a ])rayer for the criminal prosecution of the defendant . 
Where the plaint disclosed a cause of action, but not with sufficient fulness, 
it might be n‘turned for amendment or amended ; but if tJiis was not done 
the jilaintiff was at li})crty to prove any cause of action not inconsistent with 
the plaint.(7) 

Clause (iii) of sect. 53 of former Code.—See as to non-joinder and 
misjoinder, 0. II. rr. 3-7. Tlie Court might return for amendment, but 
a party was not to be prejudiced because tlie Court had in its absence 
inadvertently admitted a plaint which was multifarious. Tlie defendant had 
a right on a motion to take the plaint off the file to raise the question of 
misjoinder of causes of action before or at the settlement of issues. (8) If 
tlie cause for suing one defendant was different from that for suing another, the 
plaint should liave been returned for amendment. In the event of serious 


wrongly dismissed, the defendant having 
admitted a considerable portion of tho 
plaintiff’s "1c mm and taken no objection to 
the veiihcQti. See also Roy Mohun v. 
Buhoo Soonduiv. , 10 W. R. 145 (1808). 

(1) Rajit Ram c Katesar Nath, 18 A. 396 
(1890) ; foil., ('liandi Mai v. Dewa S'ngh, 
1890, P. H. No. 48. 

(2) Fateh Chand e. Mansab Rai, 20 A. 442 
(1897), and cases therein eited. 

(3) See Mnssoorie Bank v. Barlow, 9 A. 
188 (1880) ; and in examining the correctness 
of a plaint the allegations, if in the present 
tense, must be deemed to relate to the date of 


verification; Piindle v. Garuthers, 15 N, Y. 
425 (Amcr.) ; cited in Hukm Gliand, P. (\ 
031. 

(4) Pitanibur Mookerjee v. Riiroe Narain, 
1804, W. R. 50. 

(5) S. 2, r. 1 (1); cited in Hiikin Chand, 
G. P, G. 031. 

(0) Bisheii Sahaye v. lieer Kishort*, 8 W. R. 
290 (1807) ; and as to prolixit 5 % ib. ; and 
notes to 0. VIT. rr. 1-6, 

(7) Luckbee Prea r. Biindabun Dey, 12 
W. R. 313 (1869). 

(8^) Ram Dyal v. Ram Doolal, 11 W. R. 
273, 275 (1809). 
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multifariousness being discovered a<. the first hearing, the Court might, on the 
defimdant’s application before any evidence was recorded, require the plaintiff 
to elect width cause of action he would proceed to trial upon, and should direct 
the remainder of the claim to be withdrawn and the plaint amended 
accordingly.(l) Whilst the Court could not return the plaint after settle- 
ment of issues it might amend it at any time. If there were misjoinder of 
fiauses of action the plaint might be amended by striking out the part whicli 
was not properly joined.(2) Where there was misjoinder but the first Com't 
proceeded to tj'ial, not having returned the plaint for annmdment or amendcul 
it, it should dispose of the case on the m(;rii..s.(3) There was nothing in the 
Code to warrant the proposition that when a Court of first instance decid«*d a 
question of misjoinder in favour of the j^laintiff there was an end of the mattej-, 
and the defendant was precluded from raising the question in appeal.(4) 
Where, however, a suit was not obje(;ted to on the scoj’e of misjoinder of 
(;auses of action at or before the settlement t)f issues in the (V)urt of fiist 
instance, the Court seeing, in sec.ond appeal, that the suit had proceeded 
tlirough three Coiuts, did not feel justified in dismissing tlie suit.(5) The 
Appeal Court might dispose of the suit in fhe mode in which tlie lowej' Court 
ought to have disposed of it if it had held, as it ought to have done, that there 
was a misjoinder and might direct that the plaint be returned for anieml- 
ment.(G) 

Clause fiv) of sect. 53 of former Code.--Bee notes to 0. II. r. 1, miic. 

Amendment by Court under clause (c) of former Code.— This 
e.lause did nut form part of the Code as enacted in 1887, and together wnth the 
words “ at or in clause (b), was introduced by sect. 9 of Act VII. of 1888.(7) 
The words “ at any time before judgment- ’’ meant substantially tlie same as the 
words “ at any stage of the proceedings ” in the corresponding English rule, 
0. 28, y. 1, under which leave to amend was refused after judgment ; but 
an amendment might be made at any time so long as anything remained 
to be done in an action, though it be only the assessment of damages, and 
even on an application for a new^ trial. (8) Under clause (c) the Court itself 
might amend at any time before judgment but not after.(9) The plaint still 
remained on, and was part of tlie file, although the Court might depute any 
person selec.ted by it to take tlio plaint, for example, to a pardanasbin woman 
.wlio was plaintiff, or to a person wlio through illness was unable to attend 
Court for the purposes of its order being complied with. Any amendment 
under such circumstances would be an amendment by the Court itself. Under 


Instructions to Judicial Officers (Panjab 
ChieV Ct)urt.), s. 2, r. 1 (iii) ; s. 2, r. .*11 ; 
Hukm Chand, 1). P. 1. f}32. 

(2) Cutts V. Brown, t) 0. 328, at p. 332 
(1880). ' 

(3) Kisbna Kam v. Eakmini Sewak, 9 A. 
221 (1887). 

(4) Muthappa v. Muthu, 27 M. 80, 86 
(1903). 8ee now, post. 

(6) Sanna v. Ganapa, 6 Bom. L. K. 186 
(1903). 


(6) Lingammal v. Venkatammal, 0 M. 239 
(1882); Ramanuja v. Devanayka, 8 M. 301 
(1885) ; Salima Bibeo v. Sheikh Muhammad, 
18 A. 131 (1895) ; Rajjo Kuar v, Debi Dial, 
18 A. 432 (1896). 

(7) See for the earlier law, Damodar v. 
Copal Chand, 7 A. 79 (1886); Modhe v. 
Dongre, 5 B. 609 (1881). 

(8) Annual Practice, 1906, p. 366. 

(9) Porcival v. Collector of Chittagong, 30 
C. 616 (1900). 
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this clause the auKUidment was made by order of the Court, and l,he party 
had to comply with it. EurtJior, if the amendment was one going to the 
maintenance of the suit and the defect in the plaint was not discovered until 
the suit got into a superior Court on appeal, the Appellate Com t could cithei* 
ord(^r the amendment to bo made in that Court, or, for example, in a case in 
which there liad been not only misjoinder of parties but misjoinder of causes 
of action, the Appellate Coui’t might order the Court of first instance to do 
what it ought to have done at the proper stage of the suit when the suit was 
beforci it, and return the plaint to the parties so that they might make tlicir 
election as to which of them was to continue the suit, and might make the 
necessary amendments.(l) 

Amendment by Appeal Count under former Code. It was iiold 
under the Code of 1882 that an Ai^pellate Court liad power under sect. 582 of 
that Code, read with sect. 53, to allow an amendment of the plaint. (2) The 
Appellate Court might itself have made the amendment or directed tlie lower 
Court to do so. There are many rases in wluch amendments have been allowed 
on appeal, and suits have been remanded (3) for re-trial on amended plaints. (4) 
The High Court, in special appeal, has also directed the lower Appellate 
(’ourl, to amend tluJ plaint by the insertion of a prayer for declaration 


(1) Rttjit Ram v. Kutosar Nath, 18 A. SUO 
(JSOU), ill wliicli an amondmrnt under 
' lause (r) is distinguislicd from that under 
clause (6). 

(2) Rajah I’oary Mohan r. Nareiidrr> 
Ivrishua, 5 C. W. N. 273 (1000) [on appeal 
to Privy (iouncil, 37 1. A. 27 (JOOO) ; 37 C. 
229] ; wliethcr leave to amend wa.s a.Hkcd for 
in the Court below or not ; tliough according 
to English practice leave is not readily 
granted in appeal if not asked for in Court 
of first instance : Annual Practice, 1905, 
p. 356 ; though this is a matter which in each 
ease must be determined on its own circum- 
stances : sec Ecklin v. Little, 6 Times R. 366, 
post. The Appellate Court may similarly 
amend the memorandum of appeal ; Percival 
V. (V)llcctor of Chittagong, 30 C. 516 (PKK)). 

(3) The view cxpic.s8cd by Ranipini, J., in 
Dhaiii Ram v. Bhagirath, 22. C. at p. 714 
(1805), that a' Tmondment cannot be made 
which involves a i mand, and that a remand 
is not justified c.\< ^pt in the circumstances 
mentioned in ss. 562 or 560 of the former 
Code, has not been accepted. There are 
some observations, however, in Bai Shri 
Majiraba v. Maganlal, 19 B. 303 (1894) ; but 
these and some others as to the powers of an 
Appellate Court were not necessary for the 
decision, the basis of which was that tho 
charaoter of tho suit had been changed. And 


see Lingammal v. Venkatammal, 6 M. 239, 
214 (1882), in which it was said that the 
Apiiellate Court should di.spose of tho suit 
in the mode in whir-li tho lowei* Court ought 
to have disposed of it. 

(4) Rajah Peary Mohun e. Narondi’o 
Ki’islma, 6 C. W. N., at p. 279, and coses 
there cit-ed ; and Ram Doyal r. Rajah 
Ojoodhia, 25 W. R. 425 (1876) ; Sardarsingji 
V. Ganpatsingji, 14 B. 395 (1885 ) ; Karimbhai 
V. Conservator of Forests, 4 B. 222 (1879) ; 
Nilkanthappa v. Magistrate, etc., 6 B. 760 
(1880) ; Balaram r. Magistrate, etc., 6 B. 
672 (1882) ; Joseph i\ Solano, 18 W. R. 424 
(1872) ; s. c., 9 B. B. R. 441 ; Lingammal v, 
Venkatammal, 6 M. 239 (1882). This has 
Ixion done in special appeal ; Daboo v. 
Luvva, 11 W. R. 223 (1869 ) ; Dhani Ram v, 
Bhagirath, 22 C. 692 (1895); Annapa i\ 
Ganpati, 5 B. 181 (1880); Radhabai tv 
Shamrav, 8 B. 168 (1881) ; Thakur Raghu- 
nathji v. Shah Lai, 19 A. 330 (1897) ; Hari 
Gopal V. Gokaldas, 12 B. 158 (1887) ; Nara- 
simha v. Suryanarayana, 12 M. 481 (1889) ; 
Shy am Chand v. Land Mortgage Bank, 9 C. 
695 (1883) ; Seshamma v. Chennappa, 20 M. 
467 (1897); Krishnaji v. Sitaram, 5 B. 496 
(1880) ; and even in the most advanced stage 
of the suit before the Privy Couned : Mohum- 
med Zahoor v. Rutta Koer, 11 M. I. A. 468, 
487 (1867). 
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of the plaintiffs’ riglit and to re-liear the appeal.(l) It has, liowever, been 
said to b(? undesirable to allow amendment in second appeal when the plaintiff 
has in two Courts never contemplated it, and has even gone so far as to persist- 
ently maintain his case as originally brouglit.(2) Amendment has been l ofused 
with reference to a state of facts occurring since the decision by tlie original 
Court.(3) Amendment has also generally been redused where the plaintiil 
])ersisted throughout that the suit as framed was maintainable, and permission 
to amend was not asked for in the lower Court.fl) In a case wliere no amendment 
was asked for and refused in the Court of first instance, but, on the other hand, 
objection was taken in the lower Court, and the plaintiffs elected to take an 
issue and to allow the suit to proceed subject to the risk of an adverse decision, 
the Court said : “ It is true that, as a general rule, the plaintiff may be ])er- 
mitted evem, on appeal, to amend the plaint when he had framed it bond fide 
under a mistake oi* erroneous advice, and the other party could be adequat<dy 
compensated by an award of costs, but it must be observed that when such 
amendment might possibly create a necessity for fresh written statements and 
for fresh issues, and practically amount to a trial de novo from tln^ commencement, 
it is imicli more convenient to leave the plaintiffs to the liberty of maintaining 
a suit for ejectment, so that the opposite party might in no way be prejudiced 
in his defence or harassed with a second trial of the same suit.” (5) The stage 
of the proceedings, wliethor in the original Coiu’t or Court of Appeal, at which 
an application for amendment is made might effect the question whether it 
should be granted, as to which, see post. 

Proviso to sect. 53 of last Code.— The object of this proviso was only 
to prohibit amendments which involved the trial of issues substantially dillej cnt 
from those raised by the original ploading8.(6) See notes on “ Change of character 
of suit,” post. 

Present provisions as to amendment. — R. 16 is taken from English 
0. 16, r. 27, and rr. 17 and 18 from 0. 28, rr. 1 and 7. The latter 
rule provides that on failure to amend the order for amendment be(U)iiies 
void. K. 18 more specifically states what the effect of a failui'O to amend is. 
From a review of the preceding case-law and the provisions of sect. 53 of the 
last Code, it will be seen that the present powers of amondmont are given in 
much wider terms. Amendment may be either by the party or by the 
Court. No mention is made of return for amendment, but this may take 
place where the party applies or is directed to make an amendment. No 


(1) Narasimha v. Suryauarayaiia, 12 M. 481 
(1889) ; Seshamma v. Chennappa, 20 M. 407 
(1897). 

(2) Surendra Narain v. Hhai Lai, 22 ( -. 7C2, 
7o(5 (1894) ; however, iu Ecklin v. Little, 0 
I’inies R. .*100, it was held that the C. A. had 
power to amend even where the CWrt below 
ohored leave and the offer was declined. 

(9) Co^inda v. Porumdevi, 12 M. 130 
(1889). 

(4) Set' Jogeruha Nath v. Price, 24 C. 584, 


588 (1897) ; Obhoy Gobiud v. llurychurn, 8 C. 
277, 278 (1882). In Durga Pi’osad v. Nawa- 
zish, 1 A. 591 (1878), the Court refused to 
allow an amendment as tho plaintiff should 
have otf(!r<'d, but did not, to pay the sum 
which he subsequently offered to do when he 
brought his suit. 

(5) Narayaiia v. Shankunni, 15 M. 255, 257 
(1891). 

(0) Lakshmappa v. Nagi Koddi, 28 M. 500 
(1904). 
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tiijio is fixed as to when the ameiidiiieut may be made. It may be “ at any 
stage of tJio i)rocoediiigs.” As to tlie meaning of tliis term, tide anle^ “ Amend- 
ment by Court.'’ Amendment may be by the Court of first instance or 
appeal, tJiough Cui principles u[)on which the Appellate Court will proceed 
in such cases art*, in general tliose stated. As regards misjoinder, see 
now 0. I. r. 13, 0. II. r. 7, and sect. 99. As to amendment of applications for 
execution, see 0. XXL r. 17. An extremely important amendment is the 
omission of the proviso in sect. 53, a matter which is dealt with post, as are also 
the general principles on which amendment will be allowed. It may be broadly 
stated that in all cases where amendment has hitherto been allowed it will Ixi 
permitted now, and that in Jiiany instances in which it has been refused it 
would be allowed under the present provisions, the object of which is 
to extend to India the liberal principles which govern English Courts 
under which all su(ih amendments arc made as are necessary for determining 
the real questions in controversy between the parties subject to certain qualifica- 
tions which are hereinafter stated. 

Case desired to be made must be raised.— In the first place a 
question not raised by the plaint ought not to be decidiul by the Court. (1) 
Tlie Judicial Cornmitfiu! has held, (2) tliat though it is disposed to give a 
lib(u-al construction to pleadings in Indian Comds, so as to allow every 
question to be raistjd and discussed in the suit, yet a plaintiff cannot be 
entitled to relief upon facts and documents neither stated nor referred to in 
the pleadings. The. determination in a cause must bt^ founded upon a case 
cither to b(^ found in the pleadings or involved in or consistent with the 
case tluu’eby made. (3) Even wh<ue it was argued that the plaintiff had beoji 
misled by various nqnestmtations made by the defendant into framing his 
suit as it was tlum framed, the Privy Council said that even if lliat were so 
it would not empowtn* tlumi to depart from the rule, which has always 
prevailed, that a man must recover according to his allegations and his 
proofs, and that it would not enable them tt) allow an entirtdy new case to be 
brought forward whicJi was not set up or hinted at in the plaint. (4) Further, 
it is to be noted that stricter rules as regards pleading are enacted by the present 
Codo. 

Matt(‘rs in dis])ute should be ascertained not only from the plaint and 
answej’, but also at the first liearing of the suit, when issues are settled ; and 
any indistinctness in the form of the ])laint does not require that a decision 
cotiic to upon issues fixed in the lower Court between the parties should be 


(1) Lalji V. Guiii/araiii, 2 R H. (J. R., A. C. 
J, 170 (18(34). 

(2) Mohunimud Zali(»()r d. Mufist. Thakoor- 
raiico, 11 M. I. A. 408 (1807). 

(3) MylapoiH^ lyasawmy v. Kay, 14 0. 
801 (1887); s. t*., J4 J. A. 108; Eshen 
Uhundor v. 8haiiia Churn, 11 M. I. A. 7 
(1807) ; Amoci'oonissa v. Abedoonissa, 21 


I. A. 100, at ]K 107 (1875). A plaintiff is 
only ontitlod to Hucoeud u})on tho cauao of 
action alleged by him in his plaint : Sheo 
Prasad v. Lalit Kuar, 18 A. 403 (1890) ; diss. 
from Chimnaji v. Sakharani, 17 B. 305 (1892). 

(4) Gopoo LaU v. Musst. 8rcc Chundraoloc, 
19 W. R. 12 (1872). 
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8ol. usido.(l) ill the case cited, (2) the Privy Council »aid : “ Some importance 
was attaolKui by learned counsel for tlie respondents to the manner in which 
the plaintiff’s case was stated in the plaint, but their Lordships arc of opinion 
that in dealing with the case they must look not to the mere wording of th(‘. 
jilaint, hut to the issue which was settled for trial and to the manner in which 
the cas(! was treated by the lowiu* Courts.” (3) In tjic case last cit<‘d it was 
jiointed out that the object of the plaint was merely to bring the*, matter in 
disjmt^' liefore the Court, but it was for the latter, upon the statements before 
it, to (hderminc the real issue between the parties.(4) The substance, and not 
iiK'.ridy tlie form, of the plaint must be looked at. Where a plaintiff in form 
siHiks for confirmation of possession, yet sets oui- and slates circumstances 
which are in themselves a dispossession, the suit should bi* tr(‘,ated really as one 
for recovery of possession. (5) Where a suit remains substantially the saiiiii 
as one for rent, the fact that the plaintiff claims bhowhe rent will not disentitle 
him to a decree for nugdec rent, the defendant admitting that rent of this kind 
was payable. (6) 

Where there is a slight variance between a plaintiff’s pleading and his 
evidence, but th('. defendant has not been misled thereby, or induced to refiain 
from calling evid(‘nce, the plaintiff’s suit should not be disrnissed.f?) Though 
a plaintiff does not prove the precise claim wliich he makes, if he is sub- 
stantially right he ought to have a decree, and not to b(^ left to bring another 
suit. (8) A plaintiff who brings forward a bond fide case whicli he proves in 
substance', though not in form, will be assisted by tlu' Coiu't, but in the 
absence of such special (ircumstances no such assistance will be affordcd.(ff) 
Jt is not a rule of universal application that a plaintiff who claims too much 
or fails to admit reasonable deductions fi'om his claim is therefore to be 
deprived of that to which he is legally entitled.(lO) It might promote honesty 


(1) Moulvie Abcloollah v. Mujeesooddeon, 
15 W. R. 280 (1871). 

(2) Raja Ru}) v. Rani Raisiii, 7 A. 1, 11 
(1884); II I. A. 149, 155 [claim based on 
custom and law ; decreed on law]. 

(3) See also Ai'buthnot v. Betts, 0 B. L. R. 
273 ; 8. c., 14 W. R. 181 (1870), where the 
case was erroneously stated in the plaint, but. 
it was held that the suit should not have 
been dismissed on that ground as the issues 
raised admitted of the true question being 
tried. The substance and not the mere 
literal wording of the issues is to be regarded ; 
Hunooman Porsaud v. Musst. Babooee, 0 
M. 1. A. at p. 411 (1856). 

(4) Hist, in Shib Kristo v. Abdool, 5 C. 002, 
t)03 (1879), where it was pointed out that 
the form of the plaint made no difference 
as R'gards the substantial defence in the 
ease. 

(5) Moulvie Abdoollah v. Shaha Mujee- 
souddeen, 10 W. R. 27 (1871) ; Kashce Nath 


V. Mohesh Chunder, 25 W. R. 108 (1870); 
Rash Dharoo v. Nathoiiee, 24 W. R. 301 
(J876); Amir Hossein i\ Imambaiuh, 11 
L R. 443 (1882) ; Champu i>ai v. Uma Dai, • 
11 C. L. R. 451 (1882) ; but see Sansar Roy 
V. Indrasun Roy, 25 W. R. 0 (1875); 
Torietput v. Grossain, 4 C. 40 (1878). 

(6) Musst. Biboo v. Bhagul, 21 W. R. 438 
(1874). 

(7) Ranchordass v. Manoklal, 17 B. (>48 
(1890). 

(8) Roy Kishore v. Hureo Mohun, 1 9 W. R. 
195 (1873). 

(9) Teriotput «?. Lossain, 4 C. 46 (1878). 

(10) Muhammad Niaiflat v. Clhaffar Mu- 
hammad, 21 A. 272, 273 (1899). In Wahid 
Alam V. Safat Alam, 12 A. 556 (1889), it was 
hold that the parties on both sides had 
oversiak'd their interest in the courtyard in 
suit, but had not made allegations incon- 
sistent with the use of it, which the Court 
awarded them. 



FilWT tSOHKJ). 
0. 6, IT. 17, 18. 


PLEADINGS GENERALLY. 


681 


tiiiiong Jitiguiits if cvi'iy plaintiff who domanded more than hi.s due, and who 
supported liis demand by pijrjury or forgery, wer<5 made to forfeit the whole 
of his claim ; but it is almost needless to say that that is not the law. Buoh 
a plaintiff juay properly be mulcted in costs, or he may be punished in a 
(‘.liminal Comt ; but if he have a good cause of action a civil Court must give- 
Jiiin a decireo for so mucJi of his claim as he succeeds in establishing. (1) 
WLile a plaintiff must be limitiul to the case which he puts forward in the plaint., 
he may put forward an alternative case from the commencement, in 
which cas(5 the defendant will then know that he has more tluin one case to 
UKiot, and will not be taken by surprise. (2) There is nothing in the law to 
prevent a plaintiff* from setting up two proprhdary lights in the alternative, 
such as are based upon th('. ground that the land is included in his ancestral 
jama, and the other on the gi’ound of his having held adverse poss('Ssion for 
more than twelve y(^ars.(3) In a suit on settlement of account and an agi'cc- 
ment to pay, the plaintiff may fall back as an alternative upon the foundation 
of his case, namely, that in the account cuiTcnt between himself and the defen- 
dant ilie latter was indebted to iiim.(4) And a suit brought on the allega- 
tion that partnership accounts had been adjusted, and in the alternative 
lor such other nhof as might, be proper, was allowed to be amended by 
oiiiitting the allegation of adjustment and inserting an alternative prayer 
lor an account. (5) Jn a suit t.o recover land as part of joint estate, but which 
was subsequently divided iixto separate shares; held, tliat upon failure, of proof 
(ff allegation of partition jdaiutiff might obtain relief upon the first allega- 
tion. (ti) If a plaintiff claims possession generally nndi’r some alleged title, 
sucli as pmadiasc or gift, and also upon th(5 ground of tw'cdvi' years’ posse ssion, 
]i<^ is emtitled to succeed on the latter ground, even though he fail upon tlio 
forjner.(7) Where, in a suit for iiossession, a specific titl<‘ is alh'gcd but not 
proved, the plaintiff, in order to succeed on tw<‘lvc years’ adverse possession, 
must raise it so clearly in the first Court that his adversary knew he intended 
to ]’(‘ly on it. (8) There is, hov/cver, a distinction between suits for confirma- 
tion of possession under a certain title and declaration of title, and suits in- 
ejectment to recover possession. A j^erson ought not to be allowed to obtain 
a declaratory decree except in respect of the very title which he asserts and 


(1) Laksheiian Bhisaji v. Haii Linakar, 
4 i^. 584, 588 (1880). 

{2) iiakshibai v, Hari, 9 B. H. C. R. 1 
( 1872) ; as to ameudmont in order to raise an 
alternative oide post. 

(3) Uma Cii. i ?>. Bishun Nath, 3 C. W. N. 
cxliii. (1899). Aj-art from the question of 
inconsistency a phuntiff may be precluded 
from recovering. 8ec Lalu Gogal v. Bai 
Motan, 17 B. 031 (1890), where the plaint 
and conduct of the plaintiff was held to 
amount to a denial of the defendant landlord’s 
title. 

(4) Lalla Sheopershad v. Juggurath, 13 
G. L. R. 200, 268 (1883) ; s, c., 10 T. A. 74. 

(5) Dhani Ram v. Bhagnath, 22 C. 692 


(1895). 

(6) Fukoor Dass v. Gopal Mookerjoo, 12 
W. R. 107 (1869). 

(7) Gossain Dass v. Issur Chundor, 3 0. 224 
(1877) ; Goluck Chunder v. Nuudo Coomar, 4 
C. 699 (1878). 

(8) Krishna Churn v. Protab Chunder, 7 C. 
560 (1881) ; Shiro Kuman v. Govind Shaw, 
2 C. 418, 423 (1877). In Sundari Dassoe v,* 
Mudhoo Chundor, 14 C. 592 (1887), a plaintiff 
was held entitled to sucjcood on the ground of 
possession, though not alleged in the plaint, 
or issue framed on it, as the defendant had 
notice that the plaintiff relied on adverse 
possession. As to remand, see Kylash v. 
Judoo, 22 W. R. 320 (1874). 



682 


THE CODE OE (TVIL PHOC^EDURE. 


FiUST SciHBD. 
0 . 6 , IT. 17 , 18 . 


upon wliioli lie goes to trial.(l) A plaintiff must be limited to tlie case which 
he puts forward in his plaint, but he may put forward an alternative case in 
his plaint from tlio cominonoement, as the defendant then will know that 
ho has more than one case to meet and will not be taken by sui priB<'..(2) 
The rule, liowever, that a ])arty must prove the ]>a]lioiilar title he sets U]>, 
must not be confounded with tiie question of the means of juoving it. Thus, 
if a person claims to hold under a grant, such grant beiiiL' evidenced by 
a sumud, and fails to prove the latter, he may prove the grant by otluu* 
Jnean8.(3) 

Amendment. — In so far, as akcady stated, relief (;an only be given on 
a case made in a plaint formally framed in accordance with ''‘le provisions 
of the Code, ju'o visions for amcndiiKmt are necessary when the plaint is either 
in substance, or form, defective. This section is but one of stweial diuxling 
with the (question of the amendment of pk'adings or ])rooeedings.(4) 
Amendments may be of tlnec kinds : (b) (u) those which a party desires 
to make in his own pleadings o]’ jnocccdihgs ; (6) in his opponent’s pleadings 
and proceedings against the latter’s will;(0) (c) amendinenfs wiiich tin* 
Court tliinks right to make of its own motion in order to determine th(‘ leal 
questions in controversy between tlie parties.(7) The prestmi rules deids 
with the amendment of iho plaintiff's pleadings upon the a])[)lieatiou of tlu*. 
plaintiff iiimself, of or the defendant, or at tin*, instance of th(^ (k)urt of its own 
motion. The amendment sought may be in lespc^ci of substance, parties, 
or relief. Tlie date of amendment is iramati'rial for purpos(‘s of limitation. 
The date of institution of a suit is the date of th<^ first ])res(‘ut.ation of the plaint, 
and if the plaint is returned .for amendment and is then presented again 
wifcliin the time allowed, the date of first presentation is the date of 
institution. (8) 

General principles on which amendment is granted. — Amend- 
ment is not the right of the suitor in all circnmatanee8.(9) It was held imdiu' 
the last Codii that it was not enough to show that the proposed anu'ndment 
did not alter the character of the suit. (10) The section gave the Court a 
discretion wliich, howev(T, was to be guided by judicial principles. (11) If by 
inadvertence, or other cause, tlie recorded issues (the substance and not tbe 
mere literal wording of wbicli is to be regarded) do not enable the Court to 


(1) Sundari Dassuu v. Mudlioo Chund(3r, 14 r. 5 ; judgment, 0. XX. r. 3 ; decree, s. 152 ; 

0. 592, 597, 598 (1887) ; Man Gubind v. Uin- a])plicatiion for execution, 0. XXL r. 17. 

bikaMonee, KiW.R. 218, 219(1871) ; Sheikh (5) Annual Praotico, 1905, p, 349. 

Torab v. vSheikh Mahomed, 19 W. R. 1 (fi) See 0. 1. r. 10, 0. VL r. 17. 

(1872) ; Goluck Chuuder v. Nundo Goomar, (7) See 0. T. r. 10, 0. VI, r. 17, 0. XX. r. 3 ; 

•4 a 6i)9, 703 (1878); ^^erietput Singh .s. 152. 

Gosaain Sudersau, 4 U. 46 (1878). (8) See Mitra’s Limitation Act, 4th od. 

(2) Lakahmibai v. Hari Ravji, 9 B. H. G. K. )). 674. 

1 (1872) [ejectment fluit by landlord ; failure (9) Satyea Chandra v. Moumohiiii, 19 
to prove iTaso ; general title]. (5. L. J. 518 (1914). 

(3) Raah Boharee v. Nobayc Poddar, 11 (10) 'I’apiram Sadu, 21 B. 570 (1896). 

W. R. 465 (1869). (11) Damodar Dm v. Gokal Chand, 7 A. 7.3 

(4) As to amendment of issues, see 0. XIV. at p. 83 (1884). 
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try the whole case on the merits, an opportunity should (the Privy Council 
have said) bo afforded by amendment, and, if need be, by adjournment, for 
the decision of the real points in di8pute.(l) Where a party who has an 
honest case has, cither through ignorance, (2) bond fide mistake, or some mis- 
apprehension, not placed the real facts before the Court, (3) or has miscon- 
ceived his cause of action and form of 8uit,(4) he should be allowed to amend, 
where this may be done without injustice to the defendant, and, in appeal, 
particularly where the objection that the suit was not maintainable was not 
taken in the first Coiu’t.(5) Where, however, there is reason to think that an 
omissi( n to claim was dcliberat(‘, it would, it has been said, generally not be 
proper to allow amendment. (6) In short, the object of a trial being to get at 
the rights of the parties, any amendment wdiieh may bt; i-equired for that purpose 
should, subject to the g<‘neral prijiciph'S to which reference is about to b('- mad(^ 
be allowed. Apart from tln^ qu(*stion of limitation, it is unjust to a plaintiff 
to put him to tlie gi’eat expense of a now suit when a reasonable amendment, 
not inconrdstent with his (;ase as it ojiginally stood, might equally w<dl answer 
his purpose as the new suit.(7) 

As to the principles governing the grant of leave to amend, the Courts 
should be guided by the dicta of the English Judges here cited. It was no doubt 
said, (8) with reference to the provisions of the last Code, that the Judicature? 
Act allowed more latitude and scope to judicial discretioJi than was peimitb'd 
by that Cod(‘. It is, however, submitted that the English rule, 0. 28, r. 1, 
as practically worked, was, to some extent, the same as that which existed 
under that Cod(‘. For though that rule contains no such pjoviso as that of 
this section in the Code of 1882, the English Com*ts do, in practice, refuse an 
amendment whicli will change tlu? action into one of a substantially diffc'rent 
character which would more conveniently be the subjc'ot of a fresh action. (h) 
In presenting the report of the S<‘lee.t Committ<!e on the anumded Bill, Mr. 
iScoble said : “ Tin? object of sect. 9 is to give the (\)urts greater power of amend- 
ments of plaints than they at present possess. The tendency of the 
Courts in England is to allow tlie gieatest latitude in this direction. In this 
country, where there is (?very likelihood of a poor suitor acting in ignorance 
or under the advice of ignorant advisers, and launching an honest case in a 


(1) HunoomatiporBaud r. MuKst. Baboooc, 
0 M. r. A. 393, 410, 411 (1850). 

(2) Tlius amendment has been refused 
where the plaintiff spoke oxelusively from, 
or the facts wrre - 'rhiii, his own knowledge : 
Mokhoda Soondur> < Ram Churn, 8 C. 871, 
875 (1882) ; Krishnajj i Wamnaji, 18 B. 144 
(1894), though even in aoh a case allow'anec 
may have to be made for inadvertence and 
mistake. 

(3) Bhyro Dutt v. Musst. Lokhranoe, 10 
W. R. 123 (1871); Lakshmibai r. Ravji, 9 
B. H. C. R. 1 (1872). 

(4) Ragho V. Vishnu, 5 Bom. L. R. 329 
(1903); Shyam Ohand v. Land Mortgage. 
Bank, 9 C. 095, 098 (1883) [whore the i)laiutiff 


who had the equity of tlie ease on his side 
had misconceived his cause of action] ; 
Krishnaji v. Sitaram, 5 B. 490 (1880) [where 
plaintiff had been orronoously advised as to 
tlie form of the suit]. 

(5) Ragho V. Vishnu, avpra. 

(0) Lukhee Kant v. 8uraeorooddi, 21 W. R. 
208 (1874). 

(7) Modhe v. Dongre, .7 B. at pp. 013, 014 
(1881). 

(8) Per Scott, J., in Damodar c. Purma- 
nandas, 7 B. 156, at p. 160 (1883). 

(9) See Annual Practice, 1905, p. 351 ; 
Raleigh v. Gosuhen (1898), 1 Ch. 81 ; and 
Blenkhorn v. Penrose, 29 W. R. (Eng.) 237, 
cited in the case in last note. 
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cluinsy and iirational inainuT, it appeared to tlic Select Coniiriittce ihcrt laia 
abundant reason for adopting the English rule. Tlie only necessary limitation 
is to prevent a suit of one ('haractcr from being turned by amendment into a 
suit of a different character ; and it is therefore provided that amendments 
which would have this effect are not to be allowed.’’ (1) This limitation was 
based on the inconvenience which miglit b(i caused to a defendant who, summoned 
to answer one suit, might otherwise b<^ called upon, probably to his 
surprise, to defend an entirely diffierent claim. Eule IG has been taheji 
from 0. 19, r. 27 of the English rules, and r. 17 has been worded in close com 
foj iiiity with th(i English 0. 28, r. 1, a portion of it being taken totidem verbis 
from the English Order. The proviso against converting a suit into one of a 
different character has been removed. As to the effect of tins, vide post, ‘ ‘ Change 
of character of suit.” 

Brainwcll, L. J., said : (2) “ My ]>ractice has always beeji to give leave to 
aiiumd unless 1 have been satisfied that the party applying was acting 7nala 
fide, or that, by his blunder, he had done some injury to his opponent which 
could not be compensated for by costs or other w'ise.” “ However negligent 
or careless ” (said End-t, M.R.) “ may have been the first omission, and however 
late the- ])roposed amendment, the amendment should be allowTd if it can be 
made witliout injustice to the other side. There is no injustice if the other 
side can be compensated liy cost-s.” (3) An amendnumt should bo allowed 
wliencver it can be done without injustice to the other side, and even where 
they have been put to certain expense and delay, yet if tlu'y can b(‘- compensated 
foi' t-hat in any way, an amendment ought to b<j allowed for the purpose of raising 
th(‘ J‘eal question between t he parties.” (1) “ There is one panacea which heals 
ev(!ry sore in litigation,. and that is costs.” (5) “ I know of no kind of error or 
mistake, which, if not fraudulent or intended to overreach, tlic Court ouglit 
not t/o correct, if it can be; done without injustice to the otlier party. Courts 
do not exist for the sake of discipline, but for the sake of deciding matters in 
controversy, and I do not regard such an amendment as a matter of favour 
w grace,” (6) “ The test as to whether the amendment should be allowed is 
whether or not the defendants can amend without placing the plaintiff in such 
a position that he cannot be recouped, as it were, by any allowance of costs, or 
otherwise.” (7) An amendment ought to be allowed if thereby “ the real sub- 
stantial question can be raised between the parties,” and multiplicity of legal 
proceedings avoided. (8) 

It is also to be noted that the stage in the suit at wliich the application 
is made may affect the question. Before the heaiing there is, as a rule^ little 
difficulty in a party obtaining leave to amend his own pleadings, (9) on pay- 


(1) Speech on 10th March, 1888, in pre- 
senting the Report of the Select Committee on 
the Bill to amend the Civ. Pr. Code, 1882. 

(2) Tildosloy v. Harper, 10 C. D. pp. 396, 397. 

(3) Clarapodo v. Commercial Union Asso- 
ciation, 32 W. R. (Eng.) p. 263 ; Weldon v. 
Neal, 19 Q. B. B. p. 396. 

(4) Australian Steam Navigation Co. v. 
Smith, 14 App. Cas. p. 320. 

(6) Per Bowen, L.J., Cropper v. Smith, 26 , 


C. D. p. 711. 

(6) Ib., 710 ; cited wi||h apiffoval in Dhani 
Ram V. Bhagirath, 22 C. 712 (1896). 

(7) Far Pollock, B., Steward v. Metropoli- 
tan Tramways Co.,* 16 Q. B. B. p. 180 ; and 
C. A. 558. 

(8) J. A., 1873, s, 24 ; Kurtz v. Spence, 36 
a B. 774. 

(9) Annual Practice, 1905, at p. 364. 
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ment of the costs occasioned thereby, provided that his opponent will not be 
placed thereby in a worse position than he would have been if the amended 
pleading had been delivered in the first instance, (1) or some injury caused to 
him for which he cannot be compensated by payment of costs. (2) An admission 
made inadvertently may Ixi withdrawn and the pleading amended accordingly. (3) 
There will be difficulty, however, where there is ground for believing that the 
application is not made in good faitli. Thus, if either party seeks to amend his 
pleading by introducing for the first time allegations of fraud, etc., the Court 
will ask wliy this now case was not presented originally ; and may require 
to be satisfiiid as to the tnitli and substantiality of the proposed amcndment.(4) 
It lias beim field that at any stage of the proci'cdings all amendments ought 1 o 
lie allowed which satisfy the two (conditions of not working injustice to the 
opponent and of b(‘ing necessary for the purpose, of determining the ri'al questions 
in controviusy between the partie8.(5) Costs are always in the discretion of 
the Court ; in some cases they will be reserved to abide the event, or for the 
Judge at the trial to award. (6) 

Leave may be given to amend at the hearing. But the Com't will not 
readily allow at the trial an amendment, the necessity for which was abun- 
dantly apparent months ago, and then not asked for.(7) There is another diffi- 
culty which often arises when a party only applies for an amendment 
at the trial. His opponent will b(‘, taken by surprise. It is unfair that 
the opponent should suddenly bo called upon to meet a case of which he has 
had no notice, and for whicli he is not prepared. If an amendment of sucli 
a kind be allowed at tlie trial, the oilier party may fairly demand an adjom'ii- 
ment of the case to enable him to prepare his answer to it.(8) Often, liowever, 
the change of front has been anticipated, and a postponement is not insisted 
on, (9) In such cases it often happens that nothing is said about amendment, 
and the case continues as though the issues which are being fought had been 
duly raised in the pleadings. (10) But the opponent must always be allowed 
an opportunity of meeting the new matter, if he reasonably asks for it.(ll) 
Where the amendment asked for is a substantial one, such that the plaintiff 
could not succeed without it, lie will in a proper case Ixi only allowed to amend 
at the trial on payment of all costs incurred up to dat(^(12) And in some 


(1) Steward r. North Mcti o]»olitan 'J’rain- 
ways, 10 Q. B. D. 550. 

(2) (Jlara[»e(lu v. Oonunercial Union, 32 
W. R. (Eng.) 262. 

(3) Hollis V. Burton (1802), 3 Ch. 220, 236. 
“I shall alwajR *d that leave to amend 
should be given wlur there is a slip,” per 
Pearson, J., in Clarke > Yorke, 31 W. R. 
(Eng.) p. 63 ; and see J>hani Ram v. Bha- 
girath, 22 C. at p. 710 (1805), where plaintiffs 
were allowed to amend an incorrect state- 
ment which was not made fraudulently or 
with intent to overreach; and Barkat-un- 
nissa v. Muhammad, 17 A. 288 (1895), where 
there was a mistake in claiming less than the 
plaintiff was entitled to. 

(4) Lawrance v. Norreys, 39 Ch. D. 213, 


221, 235, vide miie, 

(5) Kisandas v. Racliappa, 33 B. (U4 ( 1 
(0) See Roe v, Davies, 2 C. D. 735. 

(7) Hipgrave v. Case, 28 C. D. p. 301. 

(8) Annual Practice, p. 355 (1905). 

(9) Riding i’. Hawkins, 14 P. D. p. 50 ; and 
Bourko V, Davis, 44 C. T). p. 1 12. 

(10) Smith V. Roberts, 8 Times Rep. p. 507; 
and see Shjoklo i\ Lawrence, 2 Times Rep. 
p. 777. 

(11) Winchclsea v. B<ickly, 2 Times Rep. 
p. 300. 

(12) Jacobs V. Sohmalz, 02 L. T. .p. 122 ; 
King V. Corkc, 1 C. D. 57 ; Winchelsea v. 
Bockly, 2 Times Rep. p. 300; Long v. 
Crossloy, 13 C. D. p. 392 ; Bourko r. Davis, 44 
0. D. p. 126. 
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cases tlio Judge will rcquiie evidence that the party applying to amend 
(iould not witli reasojiaLle diligeinie have discovered the new facts sooner. (1) 
Where tlie auKuidment has bin^ome necessary by reason of a variance b(‘Jween 
the stat,(i]n('.nt of claim and the (evidence given at the trial, it should be asked 
for at the (lonclusion of tlu^ plaintiffs case. (2) Aft(T all the evidence on both sides 
lias bc<m taken, leave to amend will, as a rule, be refused.(3) If tlie defendant 
is not present at the hearing, it has l>een lield in England that notice must be 
given Jiim of the application to amcnd.(4) Unless the pleading is amended, the 
])laintiff cannot have judgment for more than the amount named in it. (5) 

Aft(‘j‘ the hearing, and aft<n‘ judgment, the Oomt has no })ower to amend. 
Aft(‘r an interlocutory judgment, or a decree in an Admiralty action which 
det.(‘rjiiiiies liability hub leaves the dainag(‘s to he assessed, the Court still has 
power to amend the pleadings, {(i) and even to add or substitute parties.(7) As 
to amendment in appeal, mdc mdc. 

General principles on which leave to amend is refused.— The 
following are some of the principal grounds on which the Courts in their 
discj'etion may refuse hiave to amend : (8) Where the amendment desii*ed 
could not be made without prejudicing tiie defendant in such a way that he 
cannot 1)0 recouped by costs ; (0) and wliere a right accjrued might be 
prejudiced.(lO) Thus, though it was und(T the last Code broadly held that a 
Com’t was not pi-ecludcd from allowing an aniendment by tlu^ cii (niinstancc that 
at the time of tiie amendment a suit for what was added by the annuidment 
would be barred by limitation, (11) the general rule was that a jJaintiff would 
not 1)0 allow(^d to amend by setting uj) fresh claims in respc'c.t of causes of 
action vvhi(;li hav(‘, since the institution of the suit, becom(‘ barred ; (12) though 
p(‘c.u1iar circutnstance.s might take the case out of the ordinary rule, (13) and 
the Privy Council have actually allowed an amendment on the gi’ound that, 
if the plaintiff wi'.re leJt to bring a fresh suit, it might be met by a plea of 
limitation, a defence which, under the circumstances of the case, was considered 


(1) M().s,s V. MaliJig.^, 33 C. JX 004. 

(2) Rainy Bravo, L, R, 4 P. 0, 287. 

(3) Edoraiii v. (/olien, 43 (!. D. p, RK) 
{<\ A.); .lain(‘sr. Smith (1891), 1 Oh. 384,389; 
ShihKristo Ahdool, 5 0. 002 (1879), whoro 
Wilson, J., said : “ WJicn partk'.s have come 
to trial to determine which of two stories is 
true, it would bo a rlangcrous precedent to 
allow the plaintiff to amend by abandoning 
Ids own story and adopting that of the 
defendant, and asking I’olief on that footing.'’ 
But see Chiinnaji v. Sakharam, 17 B. 305 
(1892); dissented from in Sheo Prasad v, 
LalitKuar, 17 A. 403 (J 890). 

(4) Beckett v. Beckett (1001), P. 85. 

(5) Ohattcll V. Dady Mail (0. A,), 18 Times 
Rep. 105. 

(0) “ The Al(Tt,” 72 L. T. 124. 

(7) “ The Duke of Buocleuch ” ( 1892), P. 201 ; 
and see Browne v. Peto, 16 Times Rep. 133. 

(8) Annual Practice, 1905, p. 360. 


(9) lb. ; Steward ?*. Nortli Metropolitan 
’Trainway.s, 10 Q. B, 1). 180, 550. 

(10) Ann. Pr., loc. cit. ; and see Rajah 
Bughoomindun v. Gopal f3uind, 20 W. R. 
17 (1873). In Delhi and I^ondon Bank v. 
Miller, 7 B. L. R. App. 05, amendment was 
allowed as it did not upjx'ar that pn'judice 
would l)e caused to the d(‘fendants. 

(11) Barkat-un-nissa v. Muhammad Asad 
All, 17 A. 288 (1895). That Court has also 
hold that an application having onc<i Ix'.en 
admitted the date of a subsequent amend- 
ment would not by reason of such amendment 
become the date of thP application : Jowat 
Dube n Kali Charan, 20 A. 478, 480 (1896). 

(12) Weldon i’. Neal, 19 Q. B. D. 394 ; 
Mallikarjuna v. Pullayya, 16 M. 319 (1892); 
.\lagappa v. Vollian, 18 M. 33 (1894). 

(13) Sattappa v. Jogi, 17 M. 67 (1893) ; 
Dhani Ram r. Bhagiratb, 22 C. at p. 712 
(1895). 
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iru^i.[uital)lo.(J) fn a roconf. case in iho Madras High Court it was ixdd that a 
petition for an aniendment of a plaint based on no luiw facts and asking for a 
further relief (in this instance, recovery of money) may lie allowed if it is put in 
before evidence has been taken, and if tlierc is no injustice to tlic defendants, 
even when it is i)arrtid by limitation between its dateandthe date of the plaint.(2) 
Trivial and mere technical amendnnmts are discoiiragod.(3) The Comt will 
always consider the materiality of the proposed amendmmit, and unless mabirial 
amendment will not be a]lowed.(4) A sliglit delay is not a sufficient ground for 
refusing ]eav(^ ; but il an application which could easily- have betm made at a 
mindi (uirlier stagti of tl\e proceedings be d<‘layed until after (‘vid('nc(‘ given, and 
a point of law argued, leave may be refuseddo) This prineipl(‘ has b(um a])])lied 
to the suit its(‘lf. Where the plainliff was guilty of diday, and filed the suit on 
the last day but one on which the law of limitation would p(U-mit him to fik' if., 
ameaulnumt was refused. (d) The application may also be refused if the Court 
is not satisfied as to the truth and substantiality of the proposed amimdmenl. 
and has reason to think that the a])pli(5ation is no! an honest one. (7) 

It has also b(‘.en said by Lord Eslier, M.K., to b(‘ “ the univtu'sal practice, 
exc(‘])t in the most exceptional cases, not to allow an amendment for the 
]mrposo of adding a jilea of fraud where fraud has not be(m jdeaded in the first 
instance.” (8) The c-ircumstances referred to are doubtk'ss tlios(‘ whore 
the plaintiff thoroughly satisfies the Coui’t upon the point why the charge was 
not made before. It is also a widl-known rule that a charge of fraud must 
be substantially jiiovt'd as laid, and that when one kind of fraud is chargi'd, 
another kind cannot, on failure of proof, be substituted for it. (9) It was held 
that a plaint wliich contained general allegations, but no sjx'eifie instances of 
fraud, could not be amended in second appeal ;(10) and where fraud was charged, 
but the suit was brought in the wrong form, the Court refused to allow 
the plaint to be amended, as to do so in that case would change the 
c)iaracter of the suit. (11) Peacock, C.J., said: “ We think that it would not 
he, the ex<weise of a sound discretion f o allow a party who ri'lies upon a docum(*nf. 
to set up a fresh case, wIk'tc an issue* as to the execution of such document is 
found against him and there ar<* good grounds for l)(‘li(‘ving lh(‘ do(*nm(mt 1o 
be a forger}^” (12) 


(1) Mulminmud Ztil.oor v. Tliakooranee 

Riitta, 1 1 M. I. A. 468 (1867), rofom^d to in 
Dlmrii liam v. Bhagirath, 22 712 (1895); 

Uamoilar Pijrmanandaa,7B. atp. 1 01 (1883); 
Modhe r. Dong- ' . r* B. at pp. 613, 0J4 (J88I). 

(2) Sevugan (I. Ayr. Krishna Ayyangar, 
36 M. 378 (1911). 8<‘<' K isandras Rupchand v. 
Raciiappa Vithoba, 23 B. 644 (1909); Sutbi 
Kutti V. Achutan Nair, 2J M. L. J. 475 (1911). 

(3) Annual Practice. ( !f. Nagendrabala t\ 
(Secretary of State, 14 C. L. J. 83 (1911), 

(4) Ib. 

(6) Ib. ; James t'. Smith (1891), I Ch. 384. 

(6) Girdharlal v. Jagannath, 10 B. H. C. R. 
182 (1873). 

(7) Annual Practice ; Lawrence v. Norroys, 


39 CW). 213, 221, 235. 

(8) Bentley r. Black, 9 R. 580; in 
Riding V. Hawkins, 14 P. i). 66, howiiver, 
Butt, J., at the trial, allowed the ]jlaintifT to 
amend by adding a charge of fraud wnlh 
particulars after the di'fendant, ujion whom 
the burden of proof lay, had been cross* 
examined and his ea.Me closed, vide po^i. 

(9) Abdul Hossein v. Turner, 11 B. 620 
(1887); H. c., 141. A. 111. 

(10) Krishnajie. Wamnajj, 1 8 B. 144 (1893). 

(11) KunhainodT\ Kutti, 14 M. 167 (1891). 

(12) Girdhar Mauordas v. Hayabhai Kala- 
bhai, 8 B. 174, 175 (1882), citing Naraineo 
Dossco r, Narrohurry Mohonto, Marsh, 70 
(1804). 
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Amendment of substance of plaint.— An amendment may be sought, 
either in respecjt of the substances or form of the jilaint, or the partiiss to the 
suit or tlie relief sought. So far as amendment of the substance or form of 
the plaint is concerned, the matte.r has already been dealt with. If, for instance, 
as r(igards formal matters, tlie verification is defective, it will lx; amcmded.(l) 
It is the duty of the Court to take care that the plaint, when fihd, 
is an accurate and sufficient statement of the essential ingredients of the 
plaintiff’s claim.( 2 ) Tliti subject of parties and relief is dealt with in the 
following paragraphs. 

Amendment as to parties.— A plaint which may be amended in sub- 
stance may require, by reason of such amendnumt, an amendment in respi ct of 
parties. So a suit for e.ollision, originally filed as an action in pirsonam against 
the owners of tlie ship, has been amended also into an action in rc.m, and the 
sliip added as a \m'ty defendant.(3) But amendment may have reference te 
parties only, as well as to the substance of the claim. Where a suit was brought 
hy s<iverai persons on the l>asis of a right vested in them jointly and 
severallv, the plaint was amended by the omission of the names of all the 
plaintiffs e.xeept one. (4) The plaint will be amended wber<‘ there is a change <»l 
parties, or the parties are wrongly described. (5) But wheT<‘ tlie defendanl!> 
were dead when tlie suit was institut^-d, the Court, on ajiiieal, vefusiul to amend 
by instituting the legal Tepresf 3 ntative 8 , as the defendant was likely to b(‘ piv- 
eluded from pleading limitation ; (G) and whore the wrong parties were smul 
the Court in tlm imder-mentiomul cases refuscul amendment. (7) Wlieie A ami 
B sued, and it appeared that A alone was entithul, the name of B was ordmx'd 
to be. struck out and the suit proiuieded with.( 8 ) But where jdaintifis suin.i) 
jointly succeediul only in making out the title of one of them to an undivided 
moiety, the suit was dismissed. (9) 


(J) Fateh (Jhaiid v. Mansab Hai, 20 A. 442 
(1807). 

(2) (lobind Chandra r. (langa Dhye, 7 
R L. R. at p. 334 (1871). 

(3) Bombay Persia Navigation (V). v. 
Shepherd, 12* B. 2.37 (1887). 

(4) Venkataohala v, Knppnsaini, 11 IVI. 12 
(1887). 

(5) Scie Delhi and London Bank v. Miller, 
7 B. L. R. App. (35 ( 1871 ) ; Muhammad Yusuf 
w. Himalaya Bank, 18 A. J 98 (189(3) ; Kedar- 
nauth Doss v. Pi’otab Chunder, (3 V. (32(3 
(1881); Maharajah of Vizianagram v. 
Jjakshmi (^hallaya, 12 B. L. R. 443 (1872); 
Gobind Chandra v. Ganga Dhyo, 7 B. L. R. 
333 (1871) ; Nilkanthapa v. Magistrate, etc., 
(3 B. (370 (1880); Balaram v. Magistrate, 
ete., 6 B. 672 (1882) [in these cases the suits 
were amended in appeal by the substitution 
as defendant of the Secretary of State for the 
Magistrate] ; 33iakur Raghunathji v. Shah 
Lai, 19 A. 330 (1897) [substitution in appeal 
of manager of temple lor idol in whose name 


suit brought] ; Soshamma v. (3ionappa, 20 M. 
4(57 (1897) [sulwtitution in second apjieal oi 
adopted son as plaiiilitf]; Hari Go})al r, 
(Jokaldas, 12 B. 158 ( I SS7) [parties addin! in 
seeond ap|>oal]. 

(()) Mallikarjuna v. Pullayya, 16 M. 3 HI 
(1892) ; see also .\lagappa r. Vellian, 18 M. 3‘! 
(1894). 

(7) Seth Dunraj v. Hankiii, 1 A. H. (5. K. 
204 (1869) [a different cause of action was 
said to 1)0 substituted ; suit originaUj 
against Secretary of State ; another party 
introduced] ; Nuboon Chunder v. Stephenson, 
16 W. K. 534 (1871) [suit against corporate 
body, not in its corporate capacity but through 
an agent]; Biddia Soonchireo .Doorgauund, 
22 W. R. 97 (1874) [the amendment was 
said to involve a material variation of tlif 
plaint]. 

(8) Srecram Hazra v. Gyasam Hakie, 11 
W. R. 607 (1869). 

(9) Sheo Nunduii v. Mukdoom, 20 W. R, 
364 (1873). 
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Amendment as to relief. — In suits under the Code, the Court is 
certainly bound to take into consideration all tlie rights of the parties to the 
suit, whether legal or equitable, and by its decree to give cfl’ect to those rights 
as far as possible ; but it should confine itself to granting such relief as is prayed 
by the plaint. (1) It cannot grant relief of a different kind from that 
prayed for, such as could not have been proiKU’ly granted except on an 
amendment of the plaint ; (2) or change the suit so » that the question 
involved in it is irrelevant to the relief claimed. (3) If, however, the 
specific right and infraction of it arc not altered, the Court may give rehef 
less than that claimed, or a portion of the relief claimed. (4) Tho Court, 
liowever, whether of first instance or of apj)cal, has no power to make a 
decree in favour of the plaintiff beyond the amount stated in the plaint. Tiic 
l)]aint may, however, be amended before judgment, vso as to enable a Court to 
pass such a decree. (5) 

As regards amendment, it has been broadly aftirm(*.d (6) that “ an 
alteration in the relief docs not alter the character of a suit.” It is perhaps 
more correct to say that an amendment of relief simply docs not generally (7) 
iiis'olve such a change in the suit as to make its character inconsistent in th(‘. 
tonus of tlie proviso of the last Code. It lias also been held that where 
the objetjt ot an amendment of the plaint was nu'iely to seek relief ancillary 
to tli(^ principal prayer, such amendment did Jiot alter the chaiacter of the 
suit. (8) So tiio ndief for declaration is in most cases for recovery of 
possession claimed as ancillary to the latter, and there (5an bo no inconsiskney 
between the two. (9) 

Ihe amendment- may be in respect of matters occurring before or aflcj’ 
suit brought. So as regards the first alternative, where tin; plaintiff iji a suit' 

(J) ViniHvami t>. Ayyasvami, 1 M. H. (J. ii. tliat the Couii could not bo held to have 
171, 477 {1803). merely awarded a portion of the relief prayed 

(2) Ramchandra v. Vasudev, 10 13. 401 for. In a auit for coiifirniation of possession 

( 1880) ; in which case tho lower Court was and to set aside deeds, although tho conlirma- 
held to have erred in making a decree for lion was refnsod, the deeds were set asides : 
}»di titioii in a suit to recover posscs.sion from Thakoor Duen v. AIL Hosscin, 13 13. L. K. 
tho defendants as tenants under a lease. 427 (1874) ; s. c., 1 1. A. 192. 

(3) Ram tSingli v. Deputy Commissioner (.5) Pcrcival v. Collector of Chittagong, 30 
Banibenki, 17 C. 144 (1889); s. c., 17 J. A. C. 510, 519 (1900) [amendment of memo- 
51 [Oiidh iahiLdars ; claim as propriettirs ; rantlum of aj)pealJ ; Nathooram Jardinc 
jf not, then alternatively that there was sub- »kinn(‘r, 1 Corytoii, 118 (1801-5), exee-pt in 
propi ietory righij. In Mukhoda v. Ram the case of mesne prolits. 

Cliiu-i), 8 ( '. 871 (1882), tho plaintiff sued to (0) Rasmath Das v. Hadasiv Ratnaik, 20 C. 
j’ecover possession of property on the allega- 805, 808 (1893). 

lion ol pureha •. and the Court gave him a (7) In Kuiihaiiin.d e. KuUi, 14 M. 107 
deereo for wlial had never asked, viz. a (181K)), the Court refused amciidmeiit, as 
one-fourth sliarc as i icmbcr of a joint family ; to do so would bo to change tho chaiacter of 
Balmakund e. Bhagvaudas, 15 i3(mi. L. R. the suit, but tho question as to tho change 
209 (1912). being only in tlie rehef ask<'d was not dis- 

(4) Pulamada v. Ravuthu, 11 J\l. 94, 97 cussed. 

(1887) [claim for ejectment and injunction; (8) Rajah Peary Mohan v. Narcndra 
decree declaring plaintiff’s right, directing Krishna, 6 C. W. N. 273 (1900). 
removal of embankments and regulating cul- (9) Ragho c. Vishnu, 5 B. L. R. 320 
tivation] ; and seo Ramchandra p. Vasudev, ( 1 903), in wliieh case a suit for a mere declara- 
10 B. 451 (1880), where it was pointed out tion was amended into one for possession 

2 Y 
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for pre-emption aft<5r filing liis plaint discovere^d that the property in auit 
had been (h^scribed by mistake as being of a slightly less area than it was in 
reality, and omitted to claim for a small fraction of the share sold, the plaint 
was allowed to be amended. (1) A change in the rehef asked is generally allowed 
on appeal, especially by the addition of a prayer for consequential relief in a 
suit for declaration. (2) A plaint in a suit for the cancellation of a deed of gift 
of certain land has been amended so as to make it a suit for possession of that 
land after the cancellation of the deed. (3) As regards events occurring after 
suit, the general rule is that the rights of parties must be ascertained 
as at the date of the action brought, and not with reference to events occurring 
after tlie institution of the action.(4) But this section does not prevent a 
plaintiff, who has been ousted after suit brought for declaration of title, fi'om 
amending his plaint by adding a prayer for possession, the suit as anumded 
not btiing inconsistent with the suit as originally framed, bofh being bas('d upon 
the same title. (5) Where the reliefs claimed and the facts on which they are 
claimed arc stated in the original plaint, this can be amendf^d by addition of a 
further relief if it does not involve adding anything to the allogiitions in the 
plaint.fb) And where a plaintiff filed a suit to obtain a de.claration that certain 
])ropcrty belonged to his judgment-debtor, and tliat the d(‘h'ndan1.s had no 
right to it, and, pending proceedings, purchased the property, it was held that 
lie was still entitled to a declaratory decree, for th(5 change of circumstances 
brought about by the plaintiff himself pm*chasing tJn^ property did not tab; away 
the right to sue which had already accrued to liim.(7) But where an amendment 
rests on an (jvent which did not occur until after the suit had bemi instituted 
and had been dealt with by the Court of first instance, and also substantially 
alters the original cause of action, it will be disallowed. (8) A mortgagee may 
relinquisli his claim for sale and ask simply for a money decree. Such an amend- 
ment does not amount to a (ionversion of the suit into a suit of another and 
inconsistent charae.ter.(9) 

Change of character of suit. — So far the matter has been dealt with 


(J^ IJarkat-un-ui.ssa v. Muliammed, 17 A. 
i288 (ISOo). 

(2) Vide unlc, p, G77. In Sardaisingji v. 
Ganpatsingji, 14 B. 305 (1885), the apjK-al 
Court allowed the plaintiff to amend by 
adding a prayer for an injunction. In 
Karimbliai v. Conservator of Forests, 4 B. 
222 (1879), a partner sued to establish Ids 
exclusive title to partnership property, and 
thti High Court on ajipeal allowed an amend- 
ment converting the suit into ono for dis- 
solution and account, and remanded the case, 
with directions to the lower Court to make 
the other partners parties. In Annajia r. 
(ianpati, 5 B. 181 (1880), the suit was for 
interest only. The plaint was amended so 
as to make the suit for account and payment 
of prineip 1 and interest. In Radhabai v. 
Shamrav, 8 B. 108 (1881), an ejectment suit 


was amended by the insertion of a jirayer 
lor redemption. In Krishnuji v. Sitaram, 
5 B. 190 (1880), a suit for possession was 
changed into a suit for jiartitiou. 

(3) Gliulam Husain IShahba>5 Jvlian, 
1888, r. R. No. 101. 

(4) Ramanadan v. J'ulikutti, 21 M. 288, at 
p. 290 (1898). 

(5) Bishop Melius i\ V’lear Ajiostolic Mala- 
bar, 2 iU 296 (1879). 

(0) yevugan v. Krishna, 22 M.L. J. 139(191 1 ). 

(7) Wamanrao v. Rustoinji,21 B. 701 (1890). 

(8) Govinda r. Poruhlffevi, 12 M. 130 
(1888) [suit lor declaration that ahenations 
made by Hindu widow were not binding on 
plaintiff as reversionary heir ; death of widow 
ixmding appeal; held, plaintiff could not 
amend and claim possession]. 

(9) Sukhdoo V. Lachman, 24 A. 450 (1902). 
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as a matt(‘r of discretion. 8cct. 53 of the last (S)de- was, howcvei*, mandatory 
in this, namely, that no amendment could be allowed which converte d a suit 
of one character into a suit of another and inconsistent chaiacter. Wliilo the 
power of the Court exb'iuled to the elucidation of what was ambiguous, to the 
amendment of w'luit was erroneous, and the supplying of what was directive, 
it did not extend to the conversion of a suit of one character into another incon- 
sistent with and opposed to it, e.g, a suit for possession witli mesne profits into 
one for resumption, (1) or a claim on contract to one in tort.(2) 

A number of cases will be found reported (not very profitably) oji tJiis 
point, for it must be remembered that each case is only an authority so fai’ 
as tlie sauK', set of facts may (which h unlikely) exist in a sulisecpient case. (3) 
In some decisions a formal application was made to amend. In ollicrs, a 
new cas(‘ was sought to b(; argued, W'hicli, how^cver, could only have been 
dojic after an application to amend bad been made and granted, and tin; 
matter was dealt with as, in effect, an application to amend, since a decree, 
could only be made on allegations formally rais( d at the tiial. Further, it. is 
tt) bo noted that tlie aj)j)lication for amendment was made at dilh^iiiig stages 
of the suit and under different eireumstances, and it may lu^ that, as already 
stat('d. an applicatioji which, if made Irefore the lu'aring. would he granted, 
Jiiighl., if niad(^ after liearing, bo refused. Whether an amend riiejit is ineou- 
sislcnt with tlic suit as originally framed may bij teskd by an inquiry into 
the nature of the evidciice to be offered in either case. (I) Ajiieiidment was not 
allowed, on the gi ound tliat the suit had been obaiiged, in the following cases 
Claim for rent on contract; claim for use and occ-U})ation ; (5) claim for 
liiro of cargo boats ; claim foj- agency account, iji respect of same ; (6) claim 
for dower e)n writteui agTeement ; claim for same on custom ; (7) claim base^d 
ejii den-7Hohiir right e)f widow ; claim fe:>r decree; to extent e)f rights of widow 
and lioj* sem as hen s ; (8) claim as aelopteel son ; claim as hedr ; (9) claim to 
j'ceover from defendant moiie'y ]>aiel by him to X on the gre)und that such j)ay- 
ment was unauthorized ; claim for damages fe)r neghgence; iji selecting X 
as agejit fen* plaintiff ; (it>) claim that a sale hael been made to j)uy immoral 
elcbls ; claim tliat the; father e;ould einly alienate his own share ; (11) claim 
based on gift- by will; claim based on inheritance ; (12) claim to set aside 
alienation on ground of illegitimacy of party making it; claim fen* same on 
ground that it was without consent of either heirs; (13) edaim for a jwtia/t on 


(1) (ttiljind Mohapiitlur v. JVladJiub l\’r- 
sael, () W. it. 21 J (ISUU) ; and s(;o Hamilton 
r. Land Morlifa^c I>ank,5A. driC), 45U(188.’{), 

(2) KaHiiiall. SadaHiv, 20 C. 805, at ]>, 
808 (1803). 

(,‘i) Gopal 'arwallah v. Hnddre^o 

Hays Sureka, 33 C. 0o<-ti60 (1000). 

(1) Ibid, at p. (Oil. 

(5) SiiTondra Narain n. llluii Lai, 22 C. 752, 
755, 75t) (1805) ; Luukhco Kant v. Sumcr- 
rooddi, 21 W. 11. 208 (1874) ; Luchmeeput 
Hoss V. Shaikh Enact, 22 W. K. 310 (1874). 

(6) Shib Kristo Sircar v. Abdool Hakccni, 5 
C. 002 (1870) ; S. C., 5 L\ L. R. 465. 


(7) Kliaja Mahome'd i\ Maiiija Bcj^uni, 14 
(J. 420 (1887). 

(8) Uinbika Oliiirii i\ Nadir Hossciii, 11 
W. R. 133 (1800). 

(0) Gopoc Lull i\ Sice Gliiiiidraulf(‘, 1!) 
\V. R. 12 (1872) ; s. c., A I. Sup. Vok 13J. 

(10) Hamilton e. Laiui Mortgage Bant, 6 
A. 456 (1883). 

(11) Slico Nai’ttin r. Bliugwan Hutt, 11 
W. R. 10 (1800). 

(12) Jaiikco V. fJharijoo, 2 A. 11.^ R. C. 107 
(1870). 

(13) Srcc pLTsliad v. Raj Gouroo, 14 VV. U. 
380 (1870). 
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H special contract; against twelve anna sliarers of an estate on the ground tJiat 
they iiad taken a Jeahuhjal ; claim based on tlio ground that plaintiffs, being 
o(*.(iupancy ryots, had a right to a 'poUah at a fair rent ; (1) claim bas(^d on 
invalidity of a will; claim assuming its validity, but alleging that it did 
not dispose of whole of testator’s property ; (2) claim for declaration that joint 
property was not liable to be sold in execution on the gi-ound that the decree 
was foj‘ debts incurred for immoral purposes; claim that plaintiffs had 
separated from their father before the decree was passed against him ; (3) 
(;laim for share of produce of property left undivided at partition ; claim for 
partition of that property ; (4) claim for specific performances ; claim to cancel 
contract and j’ctain deposit ; (5) personal claim ; claim against an estati* ; (0) 
claim to eject tenant, but failure to prove lease ; claim to fall back on geiu'ial 
title as though no lease had been set u]) ; (7) claim to land as miiasdai’ ; claim 
to hold as occupancy ryot ; (8) claim as heu of N. ; claim as heir of J. (\ (J. ; (9) 
claim to remove building erected by defendant on plaintiff's exclusive 
pioperfcy ; claim for demolition on joint property because erected without 
co-owners’ consent ;(i0) claim for possession with mesne profits; claim for 
resumption ; (11) claim for possession; claim to symbolical possession as 
landlord ; (12) claim to him possession of whole property and mesne prolils; 
claim to proprietary right of one-fourth of which ho is not (uititled 1o hhm 
possession ; (13) claim to establish right of ownership o\’er land ; claim io 
casement ov(’j' same ; (14) claim to redeem one moi’tgagt' ; claim to Tcdeem 
aiiotlic]’ ; (15) claim for ejectment ; claim for declaration of reversionary 
right ; (16) claim for declaration of title by pui'chase ; same by long ])osses- 
sion ; (17) claim as pre-ejiiptor based on vicinage and separate ownershi]) ; claim 
for pre-emption as joint owner; (18) claim to set aside zurpesltyi ; claim for 


(ij Uthur Hosaein e. Raraphal Roy, 20 
W. U. 75 (1873). 

(2) Lainodai’ MadUowji v. PuriuaiiatidciB, 7 
Jt 155 (1883). 

(3) Narayaiiniv i). Javhcrvaliu, 12 It 431 
(1887). 

(I) (laui'iBhankiir r. Aimaniin, 18 K. (ill 
(18U3). 

(5) 8ldiu‘ V. .Smith, 35 Cli. 1). 188 : hut if 
original plea in tlm allernativu, hit Kingdon 
c. Kirli, 37 Cli. D, 141, 

(6) Indiir Cliunder r. Radha Kishore, 10 C. 
507 (1802) ; s. c., 10 1. A. 00. 

(7) Lakahmibai r. Harj, 0 R. 14. C. R, 1 
(1872). 

(8) .Soorjo Kooinar r. ( Juiigadluir Roy, 12 
\V. R. 80 (1800) ; in the uasea referred to in 
this report, it was not shown that the altorna- 
live right had not been pleaded. 

(0) Iwhan Chundcr v. .Sharoda, 12 W. R. 
487 (1870); see Doorga Narain v. Brojo 
Kishore, 23 \V. 11. 172 (1875), whore amend- 
ment WrtS allowed, but the lower Court erred 
in m)t allowing the defendant to meet the 


fresh allegations. 

(10) Nobin Chunder r. Mohesh C'h under, 
12 W. 11. 69 (1860). 

(11) (lobindMohai)attur r. Madliiib l*< rsad, 
6 W. R. 211 (1866) ; s. e., 11. L. R. (F. 11.) 
581. 

(12) Nila r. Sonai ilibe(‘, 21 W. R. 
122 (1874). 

(13) Kishen Ohiinder v, Kalo(*nath, 18 
W. R. 507 (1872). 

(14) Lalji Ratanji r. (langaram, 2 B. H. (j. 
R., A. U. J., 176 (1864). A elaini may, liow- 
(wer, be made in the alternative, either upon 
the ground of ownershij* or easement : 
Narcndra Nath Baruri v. Abhaya Cbaian 
Challopadhya, 4 C. L. J. 437 (1906), F. K 

(15) (lovindrav r. R^ho, 8 11. 543 (1884). 

(16) Raiuanadan r. Pulikutti, 21 M. 288 
(1898). 

(17) Huro tSooudurce r. Unnopoorna, 1 1 VV. 
R. 550 (1869). 

(18) Mohadeo v. Zeenutoonissa, J 1 W. R. 
109 (1869); Gobind Row Girdharee Saboo, 
24 W. 11. 365 (1875). 
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declaratory decree ; (1) claim as whole owner by pui'chaae from A. ; claim as heir 
or joint purchaser with him ; (2) claim for possession based on kohala, whicJi was 
in reality a mortgage ; claim for repayment of advances ; (3) claim by second 
mortgagee for sale, ignoring title of first mortgagee ; claim resc'rving rights 
of prior mortgagee ; (4) claim for property as devisee under will ; claims for 
same on ground of want of title in testator to devise ; (5) claim as mortgagee, 
alleging that she had advanced the money out of lier own funds ; claim that 
money came from reputed husband, and that the transaction was by way of 
gift or provision for her ; (6) right to execute mortgage-decree ; claim to redeem 
mortgagii ; (7) claim by co-sharer landlord for proportionate share of rent ; 
claim for individual share of plaintiff or fullrent.(8) 

In the following cases amendjiKmts wer(^ allowed : in a suit for a 
declaratory decree, an amendment so as to make the suit oiu^ claiming con- 
sequential relief ; (9) altering a suit from one under Act VIIL (B. C.) of 1809 
in<,o an ordinary civil suit ; (10) claim to redeem property mortgaged in 1841 ; 
claim for redemption on previous mortgage of 1837, in case mortgage of 1841 
were not proved.(ll) In an action on a promissory note, the suit was dismissed 
on the gi’ound that part of the consideration was illegal ; the plaint was allowed 
1.0 amended in appeal so as to recover so much of the consideration as was nol 
illegal. (12) Whore the plaintiff claimed an easement by prescription tb(^ claim 
has been decreed on the presumption of a title arising from a grant.(13) A suit 
for direct posH(ission has been chang<ul into a suit for possession conditiomil 
on the defendant’s failure to redeem; (14) and a suit for possession into one 
to redeem. (15) It has afready been pointed out that a plaintiff may from the 


(1) Musst. Doolhun ik Lall Beharee, 10 W. 
R. 32 (1872). 

(2) Doss Ram v. Mohondro Roy, 18 W. 
R. 274 (1872). 

(3) Rajah Saheb Perhlad Sein v, Baboo 
Budhoo, 12 Moo. I. A. 276 (1869); and sec 
Murngaser De Soysa, App. Cas. (1891) 69. 

(4) Snlig Ram v. Har Charan, 12 A. 648 
(1890) ; (list., Muhammad Niainat v. GhafTar 
Muhammad, 21 A. 272 (1899). 

(6) Mylapore Tyasawmy v. Yeo Kay, 14 
am (1887); 8. o., 14 1. A. 168. 

(6) Bhowan Doss v. Sheikh Mahomed, 13 
M, T. A. 3 Mi, 3:2(1871). 

(7) Hari Uav,|. r. Shapurji, 10 B. 461 
(1886); 8. e., 131. A 66. 

(8) Ijala Ram c. Xi m Narain, 6 G, W. N. 
326 (1902). 

(0) Limba r. Rama, 13 B. 648 (1888); 
Chonni v. Umma, 14 M. 46 (1891); Abdul 
Ka<lar ty. Mahomed, 15 M. 16 (1890) [dist. in 
Narayana c. Shankunnt, 1.^ M. 256 (1891), 
which was nofi a case whore the objection was 
taken for the first time in appeal] ; Ragho v. 
Vishnu, 6 Bom. L. H. 329 (1903)j^Bai Anope 


V. Mulchand, 9 B. 355 (1885) [amendment hy 
insertion of prayer for an account], 

(10) Gobind Chunder v. Bykuntnath, 19 

W. R. 61 (1873). 

(11) Parashar v. Ganu, 5 Bom. L. R. 643 
(1903). 

(12) Joseph v. Solano, 18 W. R. 424 (1872) ; 
8. t!., 9 B. L. R. 441 ; r(;f., Proby v. Boll, 20 
W. R. 0 (1873). 

(13) Rajrup Koer v. Abul Hossoin, G 0. 394 
(1880) ; Punja Kuvarji e. Bai Kiivar, 6 15. 
20 (1881); Koylash Chunder v. Soiiatun 
Chung, 7 C. 132 (1881). 

(14) Rupchand Dagdusav.Davlatvav, 6 B. 
496 (1882) ; Kasimunnissa v. Nilratna, 8 G. 79 
(1881) ; Nilakant Banorji v, Surosli Chandra, 
12 a 414, 422 (1886) ; s. o., 12 1. A. 1 7 ; Dul- 
labhdas v. Lakshmandas, 10 B. 88 ( 1885) ; the 
Court, however, has a discretion in the matter 
exercisable with reference to the particular 
facts of the ease : see Murngaser r, TV Soysii, 
App. Cas. (1891), p. 69. 

(15) Sankana Virupakshapa, 7 B. 146 
(1883) ; but see Dirgopal v. Bolakee, 5 G. 269 
(1879). 
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oonimencem<^ni raise an alternative case. Where he lias not done so lie may 
liave leave to amend his plaint and to state his case correctly therein if the Court 
thinks that he has rested his claim upon wrong grounds from misinformation, 
ignoranoi*. of law or fact, mistake or misconstruction of documents.(l) Where 
in a suit for the recovery of a sum due on account, the dehmdant raised a plea 
of limitation, leave was granted to amend the plaint by setting out an acknowledg- 
ment signed by the defendant within the period of limitation. (2) Where in a 
suit for rent tlie plaintiffs described themselves as “ executors and trustees of 
the properties of an (Uidowment they were allowed to descrilie themselves as 
'' de f(wlo managers and persons interested in the endowment.” (3) Where it 
was argued that an amendment allowing an alternative case to be raised con- 
victed the suit into one of another and inconsistent character, it was held that the 
alternativi', claim which arose out of, and was immediately connech^d with, 
the same transaction was not inconsistent ; (4) the Comt, however, adding that 
the proviso to this siudion in the last Code must be road with sects. 42 and 45 
of that Code, and was not intended to interfere with them. Sed qverre as to 
wludher this was not stated too liroadly. It does not follow that because a 
plaint might liave originally been brought in a particular form, but was not, 
that tlierefore it must be amended into tliat form. If so, the object of tlie pro- 
vision might in some cases be defeate?d. 

As aheady ])ointed out, the section has lieen now amiuided. In all cases 
th(‘ Court has a discretion. (5) In exorcising that discretion, it will, following tlie 
hhiglisli praciticc, in general refuse an amendment which changes the action info 
one of a substantially different charactiT wliicli would mor<^ convenieiiily be the 
subject of a fresh action. The question thus l>ecomcB one of discretion and not 
sul>jec,t i.o a rigid rule. WlietluT amendment should be allowed must d(q)ond on 
tlic circumst,ances of each case. Mere technical arguments showing a conversion 
of cliaracfer will not be given (‘ff<^ct to. There are such eases of conversion 
where amendment may be properly allowed. On the otlier hand, 'any substantial 
change in t-lie claim made, making it more convenient that they should be the 
subject of a fresh action, will be refused. 

Costs. — In England the amendment may be allowiul “ on such terms 
as may be just.” (0) And the Courts may, tlierefore, tlu're impose terms as to 
other matters tlian c{)sts.(7) In tliis country the Courts could formci'ly, by t-lic 
terms of the former section, impose terms only in regard to costs. As 1o tiiest*, 
they are entirely in tlic discretion of the Court, and they are sonietimi'S {particu- 
larly wlien the application is made liefore trial) reservcd.(8) The secifon has, 
liowcver, now been amended in conformity with the English rule. 


( 1 ) Laksliinibai r. Hari, 9 J3. H.C.R. ] (1872). 

(2) Cliinnaji v. Makanji, 34 B. 250 (JJK)9). 

(3) Dhanpat v. Juarmul, J3 f. L. ,1. 289 
(1910). 

(4) Saral (3uiii<l r. Mohun Ribi, 25 0. 37J 
389, 390 (1898) ; s. f„ 2 C. W. N. 201 [suit to 
enforce luorl gage ; i)k‘a ()f infaney ; amended 
elaim that defendant was not by re.ason of 
fraud entitled to rely on t his defence’j. 


(5) 0. 28, r. 1. 

(0) (lunnaji ??. Makanji, 34 B. 250 (1909). 

(7) Set* King ?\ fJooke, J (Jh. D. 57. 

(8) In appeal and in ordering a remand, 
a party amending has teen ordered to deposit, 
all eo.st.s nji l.o date within a sjiecificd t ime : 
Dhani Ram r. Blmgirtith, 22 U at p. 713 
(1895). 



ORDER VII. 


PlamL 

1. Tlie plaint shall contain the following particulars r — 

Particulars to be con- (ci) the name of the Court in which the 
talned in plaint. jg^ brought ; 

(/;) the name, description and place of residence of the 
plaintiff ; 

(c) the name, descriplion and place of residence of the 

defendant, sb far as they can be ascertained ; 

(d) where the plaintiff or the defendant is a minor or a person 

of nnsonnd mind, a statcnmit to that effect ; 

{e) the facts constituting the cause of action and when it 
ai’ose ; 

(/) the facts showing that the Court 1ms jurisdiction ; 

(g) the relief which the plaintiff claims ; 

{h) where the plaintiff has allowed a set-off or relinquished 
a portion of his claim, the amount so allowed or 
rehne^uished ; and 

(?) a statement of the value of the subject-matter of the suit 
for the purposes of jurisdiction and of court-fees, so 
far as the case admits. 

2. Where the plaintiff seeks the 7‘ecoveiy of money, the 

In money suits plaint shall state tlic precise amount claimed : 

But where the plaintiff sues for mesne 
profits, or fnj* an amount which will be found due to him on 
taking unscMk^d accounts between him and the defendant, the 
plaint shall stn t ’^ approximately the amount sued for. 

3. Where the sulject-m after of the suit is immoveable pro- 
Where the subject^ perty, the plaint shall contain a description of 

matter of the suit is the property Sufficient to identify it, and, in case 
immoveable pi operty. property can hc identified by boundaries 

or numbers in a record of settlement or survey, the plaint shall specify 
such boundaries or numbers. 
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4. Where the plaintiff sues in a representative character, 
When plaintiff sues as the plaint shall show not only that he has an 
representative. actual existing interest in the subject-matter, 

but that he has taken the steps {if any) necessary to enable him 
to institute a suit concerning it. 


5. The plaint shall show that the defendant is or claims to 
Defendant’s interest interested in the subject-matter, and that 
^‘^wiity to be hc is liable to be called upon to answer the 
plaintiff's demand. 


6 . Where the suit is instituted after the expiration of the 
Grounds of exemption period prescribed by the law of Imitation, 
from limitation law. plakit shall show the ground upon which 

exemption from such law is claimed. 


Plaint. — The ol)ject of a plaint is simply to estate tlic grounds and 
upon and in respect of wiiicli a suitor s(‘,cks tlie assistance of the Court. Its 
essential parts are : (i) tlie title., or, as it is soinetimos called, the caption ; 
(ii) the statement ; and (iii) the relief ; the first of whicli is referred to in clauses 
(a), (h), (o), and (fZ) of rule 1, the second in clauses (e) and (k), and the third in 
clause (g). The provisions of sect. 50 which tliese rules replace was criticized 
as not complete. Thus it has been said it is ‘‘ a general rule, and the 
section appears to presuppose that the capacity of parties suing or sued 
should be alleged in the plaint, but it does not provide for such allega- 
tions expressly. Similarly, in the case of joinder of causes of action, the 
circumstances allowing the joinder should be stated, but there' is no provision 
as to that. Tliere appears to be no doubt, however, that on the analogy of 
i-he practice of other countries all such facis should be stated in tlie jdaint, 
notwithstanding the last clause of sect. 53, clause (h) (ii), which provides for a 
return of the plaint for amendment if it contains particulars other than 
those mentioned in this section. It is held in the United States that the fact 
of partnership should be alleged in the plaint, as partnership demands and 
liabilities being joint, such allegation is necessary to authorize the joinder 
of parties. So, also, the value of suit and the locality of its subject-matter 
and of its cause of action, and other circumstances on which the jurisdiction 
of the Court may depend must be alh‘ged. Thus the Bombay High Court 
Circulars (Chap. I. r. 4) expressly lay down, that in every suit the Court shall 
r(iqiiire the plaintiff to state clearly in the plaint how tlu^ vajne of the suit has 
been arrived at, and that in a suit for thi*. price of goods sold retail, 
tlie plaint should cdtlier set out the account in detail, or should be accom- 
panied by a copy of the account to be served upon the defendant. 
Similarly, if any law authorizes a suit only after the plaintiff has taken some 
other proceedings, given some notice, or received leave or sanction of some 
Court., or obtained a certificate of some officer, the plaint must state that 
those proceedings have b(‘en taken, not.ic.e given, leave or sanction received, 
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or certificate obtained, as the case 4 nay be.” (1) The amended Roction adds a 
statement of the value of the subject-matter. 

Shall contain.” — The word formerly used was and was lield 

to be a strong imperative. (2) 

Title. Rule 1, clauses (a), (6), (e), (flf). — The name should be given, if 
possible, in full and to the extent necessary to fully identify the party. If 
tliere be more than one plaintiff, or more than one defendant, the name of each 
must be given. As to cases of agents, assignees, benamidars, partners, and 
others, see notes to 0. I. rr. 1, 4. And as regards suits by or against Govern- 
ment and public officers, (3) aliens and foreign native rulers, (4) corporations 
and companies, (5) trustees and executors, (6) firms, (7) minors, (8) and military 
men, (9) see also the portions of the Code noted. 

‘‘ If a person sues in a representative or official capacity, the capacity 
should be indicated in the title. The same should also be done when he sues 
merely as a member of a firm, or as siicretary or agent of some corporation ; 
or on behalf of a larger number of persons. And the capacity is generally 
indicatf^d by adding to the name of the party a designation denoting the special 
character or capacity which he sustains. But the designation may be taken as 
merely desen/ptio jpersoncB, unless it is preceded by the word ‘ as * or some equiva- 
hmt of it.(lO) And ihe general rule appears to be that the capacity in which 
a party sues or be siunl should not only be indicated in the title, but stated in the 
body of the plaint also.” (11) 

To describe tile plaintiff as n^siding in Chitpore Boad in the town of Calcutta, 
is not a sufficient description of Ids place of abode ; nor is it sufficient 
under fids S(‘.ction to describe the defendant as formerly of Calcutta wilhout 
alleging that the plaintiff lias been unable to asc(u*tain his place of residence 
more definitely. (12) Where it was (‘/Ontended that the plaint was bad as the 
claim was set out by G. W. H., manager (of a bank), but the words should have 
been “ The Mussoorie Bank, Limited,” it was held to be no ground for returning 
the plaint, as the intention and meaning of the plaint was clear that the circum- 
stances set out applied to tho. ])ank, and the words w not capable of any 
other meaning.(13) 


(1) Hukm Chand, 0. P. 0. 584. It may, 
however, Ixj perhaps contended that some of 
the niattiTs referred to would, come within 
clause (p). Other cases might be met by 
other portiiim C the Code, as p.g. s. 80, 
which rcqujrc.s a I'ldint to allege tlic giving 
of notice or by other Acts. 

(2) Sheo Prasad v. Lalit Knar, IS A. 40.‘{, 
405 (1890). 

(3) Ss. 79-82, 0. XXVII. 

(4) Ss. 83-87. 

(5) 0. XXIX. 

(0) 0. XXXI. 

(7) 0. XXX. 

(8) 0. XXXII. 

(9) 0. XXVITr. 


(10) Hukm Chaiul, C. P. C. 687. 4’hus the 
w'ords “ Deputy Sheriff ” following a person’s 
name were held not to denote that he was a 
party to the suit merely as “ deputy sheriff ; ” 
(Ireig V, Clements, 20 Colo. 168 (Amor.). So 
also where the plaintiff described himself aa 
B assignee of D & Co., it was hold that the 
action was brought in his individual capacity ; 
Btitierlicld v, Macoraber, 22 How. I*r. 150 
(Amer.), cited ib. 

(11) Hukm Chand, C. P. C. 587^ 588. 

‘ (12) Biboe Soloman v. Abdool Aziz, 4 C. L. 
U. 360 (1879). 

(13) Mussoorie Bank, Ld. ?>. Barlriw, 9 A. 
188(1880). 

* 
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Tlie (l(!ft*ndaiii.’H name is given in ilie plaint in tlie same manner as the 
pin, intiff's. 

All those titles hy which a party is generally known ought to be given, 
and it is not the true construction of the section ‘^to say that where a man 
has titles, the claim to which titles cannot rationally be dispiiti^d, by which 
he is generally known, all that the Code requires is that he should be 
described in such a way” as may be sufficient for identification. (1) In the 
cas(5 cited, an order rejecting the plaint because plaintiff did not amend it, so 
as to giv(^ th(‘ full tithis to the defendant, was held to be correct, th(hr Lord- 
ships of the Privy Council observing that *‘if a plaintiff, from animosity, 
fi'om i)icju(‘, or anything, in fact, but a hona fide dispute as to the right to 
a titl(‘, obstinately refuses to give his adversary that title, by which ho is gener- 
ally recognized, the Court ought not to permit or sanction that species 
of insult.” 

Adhere a practice existed in the Madras Courts to give as part of the 
description the age as well as the father's name, and these were not given, 
the High Court refused to interfere witli an order rejecting the plaint.(2) It 
is not sufficient to describe the defendant merely as formerly of Coloot ollah 
in Cahnitta, without alleging that the plaintiff lias bemr unable to aseintain 
his present r('.sid(mce.(3) Where a plaint described the dedemdant as “ Mrs. 
S. G. B. of Mussoorie,” and stated that she was executiix of tlie dcceas(‘-d B., 
it was held not to be ojien to objection, as it was clear tliat tlie defendant was 
stated to be executrix of tlic deceased, and the suit was bi^ught against h(‘r 
in that capacity. (4) 

There is no provision in the Code as to how the defendant is to Ixi sued 
and named in th(i plaint when his real name is not known to tlic plaintiff, and 
cannot be ascertained by reasonable dilig(mce.(5) Names are only used to 
designate persons and as a means of identifying them. The action is not against 
the name, but against the person designated thereby. If tlnfrcfore the real 
didimdant has been properly served with a summons in a fictitious name, and 
he does not appear to defend the suit, a judgment nmdered against liim in smL 
name will be as effective against him as if his Irue name bad been given in the 
proeoedings in the action.(6) 

It is one of the first essentials of a suit that the parties, and sperially the 
defendant, must be alive at the time of tlie institution of the suit. If the p(‘rson 
named as defendant is found to have been dead at the time of the presentation 


(1) Maharaja of Vizianagram v. Raja Lak- 
ahini Chollaya, 12 B. L. R. 443; a. c., 18 
W. R. 301 (1872), reversing the decision of 
the High Court in 3 M. H. C. R. 31 (1806). 
Jn thia caae the Privy Council, though point- 
ing out that the case waa distinguishable, 
appeared to disapprove of Kishen Chand ?>. 
Megluraj, 12 W. R. 450 (186{>), in which 
the CoUi-ii refused to insist on the insertion of 
the words “ Roy Bahadur.” 

(2) Sonmyajula v. Ruvayya, 7 M. L. J. 
Rep. 81 (1897). 


(3) Bibee Roloman ?’. Abdul Aziz, 3 C. L. R. 
3«() (1870). 

(4) Mussoorie Bank, Ld. v. Barlow, 9 A. 
188(1886). 

(5) It is stated in Hulcm Chand, C. P. C. 
589, 500, that moat of the Codes of the 
United States allow the; ddendant to bo 
designated by a fictitious name, amending it 
by subatil iit ing the true name when dis- 
covered. 

(6) Ib. 
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of tlio plaint, tlie Court will have no jurisdiction over it,(l) and must refuse 
to proceed further, leaving the plaintiff to begin de novo against any person 
against whom he may have a right to procccd.(2) It has even boon held in tlie 
Ujiited States that if one of the defendants was dead the judgment will be void 
as against the other defendants also.(3) And the principle appears to be of a 
general application. Thus Freeman, in his work on Judgments, (4) observes 
tliat no sort of jurisdiction can be obtained against one who was dt;ad when 
suit was commenced against him as a defendant, or in his name as plaintiff ; 
and that no judicial record can be made wliich will estop those claiming imdc'r 
him from showing that he died before the action was b('gun ; and that a judg- 
ment for or against him must necessarily be void.” It is stated (5) that the 
Courts in several States of the American Union have Indd tlu^ same, even in 
suits against a corporation, commenced after its being dissolved, (6) though 
tlie rule does not appear to have been there applied witli the same strictness 
in the case of a plaintiff.(7) Thus a judgment in a suit instituted in the name 
of a party wlio is d(‘acl at the time th<i suit is brought, has been held in some casi^s 
to be only voidable.(8) And Mr. Black, in his work on Judgments, (9) observes 
til at if an a(*tion is commenced in the name of a person already d(‘adin interest, 
or if one of several joint claimants is dead Ixdore .action brought, it is held that 
the defendant must take advantages of the fact by jilea in abatt^ment, at^ the 
peril of being estopp(‘d by his silence, and the judgment, for pbintiff will not be 
disturlxid.” (10) 

A desciiption of a j)arty as insane in the plaint is not evidemee that he 
was excluded from the inluiTitance by reason of insanity when the succession 
opened.(ll) 

The statement. Rule 1, clauses (e), (/?). — ^A plaintiff when he files his 
suit must albge the causi^ of action in the manner prescribed in this rule, and 
must prov(i the necessary allegations in so far as the}^ are not admitt.ed 1))^ tlie 
defendant.(12) The whole object of pleadings is to biing the parties to an 
issu(‘, and thus to secure that both shall know before the cause comes on for 


(1) Mohun OlmndcT Azcciii thizee, 12 
W. n. Ar^ (1809). 

(2) Moharanre Sunuj Moyoo i\ Bykunt 
(HiuiutT, 25 W. K. 17 (1875). 

(.‘0 Weis V. Aaron, 21 South (Miss.) Rep. 
703 (Ajiier.) ; eited in Ifukm Cliand, P. (U 
588, from which this note is taken. In thi.s 
ease a s^jjaiost the prineiiml debtor 

and the surcf.y lield void agg-inst the 
former also, alj/houth the latter alone was 
<lead at the time of t'n institution of the suit. 
(4) § 153. 

(6) Hukm Chand, f. P. C. 588. 

(0) Taylor Klliott, 52 Ind. 588 (Anier.) ; 
Peid r. Jfolmes, 127 Mass, ,320 (Ainer.); 
(.'rosley v. ITiitton, 98 Mo. J90 (Amer.) ; 
Jacobson r. (lamplK‘11, 12 S. W. Rep. 784 
(Amer.). 

(7) Meril c. President of Suffolk Bank, 6J 


Me., 57 (Amer.). 

(8) MeMillan c. Hickman, 35 W. Va. 705 
(Amer.). 

(9) § 204. 

(10) And this, it is stated, has hcen 
followed by the Supremo Court of West 
Virginia in Watt v. Brookovor, 3 W. Va. 323 ; 
Barannon, J., observing that “ the fact that 
defendant did not know of his death can 
make no difference as to this point.” 

(11) Ran Bijai v. Jagatpal, 18 C. Ill 
(1890); H. c., 17 I. A. 173. 

(12) Qano v. Sidheswar, 4 Bom. L, R. 68 
(1901) ; and he must include all the existing 
grounds on which the suit can be based, for 
a .second suit, on grounds which existed at 
the lime the first was brought, will not be 
allowed : Promanund v. Ram Churn, 20 
W. R. 482 (1873). 
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trial wliat is the real point to be discussed and decided.(l) The two 
points to be attended to are the form of, and then the contents of, the state- 
ment. As to the first, tlie former section states that the language must be 
both plain and concise. (2) This is a matter now dealt with in 0. VI. r. 2. 
The material parts should be stated in a summary form, clearly and 
precisely, yet briefly and succinctly. While a liberal construction should 
be given to pleadings, so as to give eflect to their meaning to be collected 
from their whole tenor, they ought to be expressed with sufficient definite- 
n(^S3 to cnabh^ the opposite party to understand the case he is called upon 
to meet.{3) To avoid prolixity, the pleader should omit every allegation 
which is immaterial and unnecessary, as also all unnecessary details when 
alleging parts which are material. (4) A certain amount of detail is nc(‘essar}\ 
“ Although pleadings must now be concise, they must also be precise.’' (5) 

The statement of facts must be with specific particularity, and not by way 
of vague generalizations. As observed by Reed, J., in the opinion of the Supreme* 
(hmrt of Colorado in Robinson v.. Dolores, (6) “the conclusions of the ph^ader, 
stati(ul as facts, broad generalizations, sweeping and comprehensive assertions 
of conspiracy, fraud, mismanagenu‘nt, and incompdency. cannot be made, in 
pleading, to supply the wants of sp(‘cific facts.’' 

Thus it is a settled ruh^, that in an action for false and fraudulent 
misrepresentation, the statement of claim should state tin*, dcdails of each 
alleged misrepresentation. (7) In fact, it is a general rule, that where fraud 
is intended to be charged, its details must be specified ; and general allegaltons, 
however strong, are insufficient to constitute an averment of it. (8) See 

0. V. r. 4 . In the first cited case, Lord Selborne obs<‘rvcd, that “with 
regard to fraud, if there be any principle which is perfectly well settled, it is 
tliat general allegations, however strong may be the words in which tln^y are 

(1) Per Jessol, Mil., I’horj) v. Holds worth, (Eng ) 287. 

IJ (h. D. 639. (6) 29 Pac. Rep. 750 (Amor.); cited in 

(2) In Bishcsliur Pershad v. Ram Cliurun, Hu km Chand, C. P. C. 611. 

5 A. H. t'. Pv. 25 (1873), at p. 28, Stuart, C.J., (7) Seligmann v. Young, 1884, Eng. 

said : “ 1 do not dcsiT(’ to apply strict rnlos of W. N. 93. 

pleading or any unnc'cessary refinements of (8) Wallingford v. Mutual Society, 5 Ap]). 
legal art in order to work out the require- Cas, 697 ; cited in Gunga Narain v. I'iluck- 
meiits (»f our Gode of lYocediire, but I mu.st ram, 15 O. 533, 537 (1888) ; a. c., 15 1. A. 
insist upon the allegation of all relevant 119; Lawrence v. Norreys, 15 App. Cas. 
facts being clearly and coherently stated, ^221. 'I’he Panjab Chid Court, in its “Jn- 
anditis, in my judgment, no part of the duty slruetions to Judicial Officers'’ (s. 2, r. 8 
of a Gourt to help litigants by suggc.sting (hi.)), laid down “ Plaints containing vague 
what their meaning is in effect, or by infer- and loo.se sl-atements of a g('n(*ral eliaranter 
ring their right of relief from confused state- alleging ‘fraud,’ ‘ collusion,’ ‘ deceit,’ ‘ illegal 
nients, which at liest only suggest but do not and fraudulent acts,’ and the like, which are 
distinctly express, the legal claims.” never made to take a definite shape and aie 

(3) Indur Clniiider v. Tladlia Kishorc, 19 frequently impossible to ])rovo, are frequency 

1. A. 90, 93 (1892) ; s. e., J9 G. 507. admitted. This should not be allowed. 

(4) Annual Practice, UK)5, p. 230 ; and see Where fraud is aUegod, the particular fads 
Hnkm (hand, G. P. ('. 591 el sexj., where the showing that it has atjtually been committed 
subject js more fully considered, and Odgers must be plainly and definitely sot forth ; the 
on Pleading. The subject of pleading plaint In'ing returned for amendment in this 
generally is now dealfi with in 0. VI., ante, res|M*et when neceasary,” 

(5) Per Kay, J., fn re Parton, 30 W. R. 



Fikst Schbd. 

0. 7, IT. 1-6. 


PLAINT. 


701 


stated, are insufficient even to amount to an averment of fiaud of wliich any 
Court ought to take notice.” This was cited with approval in the Privy 
Council, (1) by Lord Watson, who said: “When fraud is charg< d against the 
defendants, it is an acknowledged rule of pleading that the plaintiff must set 
fortli the particulars of the fraud which he alleges. There can be no objec- 
tion to the use of such general words as ‘ fraud * or ‘ collusion,’ but they are 
quite ineffectual to give a fraudulent colour to tJic particular statements of 
fact in the plaint, unless these statements, taken by themselves,' arc such as 
to imply that a fraud lias actually been committed.” Tims a jilaint to set 
asi(l(‘ ail award must definitely state some fraud or other malpractice of the 
opposit(‘ party.(2) The decision of thtv Privy Council cited, was acted upon 
in a case (3) in tlui Bombay High Court, Fulton, 3., observing that the plaint 
ought, immediatel}' on presentation, to have been rejected or I’etmuied foi 
amendment, as it did not disclose a cause of action. A chargii of fraud must 
b(‘ substantially proved as laid,(4) and it must be so proved at the hearing 
of the. case, and cannot b(', reserved and proved in the com’se of taking 
accounts. (5) 

Facts must be. stated as facts. Modern pleadings are merely I'oncise 
staU'inents of the facts. Inierences of law should not be pleaded. Pleadings 
should not ‘Contain more arguments. (6) A plaintiff thus cannot aver that 
“ he is entitled to ” juopcu'ty, for this is a conelusion of mixed fact and law. 
lie. must state the facts whi('h, in his opinion, give him that title. The 
mate, rial facts only should be pleaded. But each ])arty must aIwa}’S state his 
^\holc ease, and all the facts wliich arc essential to the cause of action, but not 
the evidence*, by whii'h they are to be proved, (7) though “ there arc many cases 
in which facts and evidence are so mixed up as to be almost undistingiiish- 
able." (8) In other words, only operative, facts, as distinguished from pro* 
l)ativ<j or evidential facts, should be*, jileaded, and, of the former, only tlii^ 
ultimate factst 

The plaint should include, ail the existing points on which the jilaintilT 
can succeed. (!)) And a plaintiff is only entithul to succeed upon the cause of 
action alleged by him in his plaint.(lO) It is not, however, necessary for the 
plaintiff to state in what form of aiition he sue.s.(ll) 

Where the plaint discloses all tin* facts constituting the cause of action, 
tlu* form of the action is immaterial. Thus, in a suit for niorlgage money and 
interest by the. enforcement of the mortgage lien, even if the hy[)otliecation is 
not proved, a personal decree may be given for the amount claimed as damages 

(J) (lunga Naiaiii v. Tiluckram, 15 1. A. (6) Biwhon 8ahayc r. Heor Kishore, 8 W. U. 
Ill); s. c., 10 f' , 265 (1867). 

(2) Hurchuran - r. Hajari Mull, 1 Iml. (7) Animal Praetiee, U. Jl), r. 4; sect). V''!. 
.lur., 0. S. 12 (186 1). 1 *. 2, ante. 

(:i) Krishnaji v. Wanmaji, J8 B. 141 (8) Smith v. West, W. N. (1876) 55; 

( 1803). llobcrts v. Owen, 6 T. li. R. 172. 

(4) Abdul Hossoiu r. Tuiuor, 11 B. 620 (9) Hanmerv. Flight, 24 W. R. 346 (Eng.). 

(1887) ; and the evident must be eoiiliiicd (10) Premanund v. Ram Chui'ii, 20 W. R. 

to the allegations : Krishnaji v. Wamnaji, 18 482 (1873) ; Denobundhoo r. Kristomonce, 2 

B. 144 (1893). C. 152 (1876). 

(5) Advocatc-Ocncral c, Bai Punjabai, 18 (11) Sheo Prasad t\ Laht Kuai*, 18 A. 403 

B. 551 (1893). (1896). • 
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for breach of the coiitrac^t to give possession of the mortgaged propei ty ; (1) 
the Coui't observing, in the latter cited case, that it was immaterial whethej* 
the demand was regarded in the light of a suit for compensation in damages 
for breach of the contract, or for money had and received for the plaintih s 
use, or for money lent. So also, in a suit for rent on a kahuhjat, if tlie hahnhjai 
is not proved, a decree may be given for rent at tlie rate proved to be paid 
before the alleged kahiilijat if there should be evidence of that, (2) even though 
that may not have been expressly claimed in tJio plaint. In the under- 
mentioned case (3) this was not done, as there was no such evidence ; but the 
Eull Bench said : “ It is in the discretion of the Court to amend the plaint or 
the issues, and to allow it (i.e. the alternative claim for rent paid before) 
to be tried. And wliere the omission to make the claim in tlie plaint appears 
to Lave been fioin inadvertenc<5 or by mistake*, it would be proper to do 
so. A\ h(‘re in a suit for possession of certain land on the basis of a lease gi*anted 
to plaintiff in 1231, it was alleged that the jilaintiif had continued to 
hold it since then as a lessee from year to year, \w was allowed a decree on 
the ground of the- facts proved showing that he had an occupancy right, 
such alternative title not being inconsistent with the alleged title undei’ 
the le-ase.(d) 

Ncxtly, as to the contents ol the stak^ment. A dehuidant is entitled at 
th<^ eaiTs'st stage of the hearing to obfain tlio deelaratioji of tiie Court upon 
t-lsi question whetliei the plaint discloses a e-aiisc^ of a(;tio]i.(5) 

Among ultimate operative facts, the plaintiff’s title or right which has 
1)0011 iiifiinged must Ixi first stated. The expression “ emm of aviion '' has 
been undi^rstood to be used in this section in its broad sense, as including both 
the infringement and the right infringed, which latter must therefore be set out 
in the statement of the ])laintifi s cause of action. Thus, in a suit for redemp- 
tion of a mortgage, the mortgage must be stated.(6) In a suit for a declaration 
of title to a property which the plaintiff admits was sold to tlie d(dendant’s 
ancestors, and to which tlie plaintifi cannot establish a right without setting 
aside that sali;, the plaintiff should alh;ge the circumstances which he j(*hes 
ufKrn for avoiding it.(7) And where tlie plaintiff’s right to the tiling sued for 
js dei’ived by assignment, the fact of the assignment ought to be stated in the 
plaint. (8) A plaintiff suing for possession of land by redem])tion of the mort- 
gage, must show in his plaint I Ik*- existing title he intimds or hopes to 
imm'., and upon which lie rolk^s as entitling ]dm to the ridief which he 
asks.(9) It is a gimei-al principle, that a jilaintiff suing for possession must 


(1) Mahesli tSiiigh r. Gluiuliariti Singh, i 
A 245 (1882); Shoo Naraiii v. Jai Gobincl, 

4 A. 281 (1882). 

(2) Roushan Bibco v. Ifurray Kristo Nath, 

5 C. 'J2G. 

(3) Lukhoo Kaiito Das v. Sumeeruddi, 13 
R. L. R. 243 (1874). 

(4) Surjoo Pershad r. Kashee Rawat, 21 
W. R. 121 (1873). 

(5) Umamoyoo r. Raj KrLsto, 3 C. W. N. 
220 (1889).^ 

((>) Shoo Prasad r. Lalit Kuar, 18 A. 403 


(1890). 

(7) Azimudii*. Kliaii r. Zia-ul-Nis r, 0 R. 
309 (1882), 

(8) Brooko r. (tibboii, 21 W. It. 17 (1873). 
(0) Parmanand r. Sahib .Hi, II A. 438 

(1889). Ill the case cited, Eilgc, O.J., with 
whom the other JmJgos concurred, observed 
that it would not liave been suflficiont to state 
“ that a mortgage of the land in question liad 
been granted to the defendant, or his ances- 
tors, and that they, as tho assignees of the 
mortgagor s right, were entitled to redeem on 
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liiiow tiiat at the date of the suit lie was entitled to that rclicf.(l) It has thus 
been held that the owner of demised land cannot sue to eject even a trespasser 
so long as the lease is outstanding. (2) The Punjab Chief Court, in its Instruc- 
tions (3) to Judicial Officers, laid down that “it should appear in the plaint 
that the persons, if more than one, who sue together as plaintiffs, all, cither 
jointly, severally, or in the albunative, claim the right which it is the object of 
the suit to vindicate.” 

Where the plaintiff’s riglit alone constitutes the cause of action, it will 
bo sufficient to alieg<^ only that right. Thus, in an action for jjartition, the 
plaint should state the titles and interests of the co-tenants, plaintiff', and 
defendant ; but it is neither ni'ccssary nor proper to show any dei’aignnient 
of the plaintiff’s title. (4) But wluue the suit has been necessitated by any 
act done to jeopardizes the plaintiff’s right or evidences of it, that act should 
also be stated. Thus, in a suit for a d<iclaration of right, the plaint sliould 
specify not only the titi(‘ to that right, but also the act of interference Avith 
that right (o) and the eircuinstances which necessitate the application for the 
declaration. (G) Where in a suit by a relative of a minor against his adminis- 
trator, the plaint jue,r(‘ly statt'd that the conduct of the defendant was im- 
inopcr, and that th(‘. plaintiff had suspicions that the defendant, would Avaste 
the property of the minor, but failed to specify any instance of malvi'isation, 
or to give any reason, plausible or otherwise, for believing that the defendant 
would waste the estate; the plaint was reject(^d.(7) Similarly, in a suit to 
compel one’s neigh boui's to agree to a particular line of boumhuy b('iiig 
jnarke.d out between jdainiiffs’ lands and theii’s, it must bo statiul that they 
have by sojnc overt act transgressed that boundary. (8) In a suit to hav(' a 
(contract cancelled, and tlic plaintift’’s deposit returned with damages, the 
plaint only alleged that the contract was “ caused by one of the parties to it 
b('ing under a juistake as to a iiiattfT of fact,’’ and the High Court held that 
as that Avould not liavt^ mad<^ tlie contract voidabki, the ])]aint did not disclose 
a cause of action, and that it should have been returned foj’ amendment on 
that ground. (D) 


tho ground tiinfc tlic moj'lgagc-dobt liad been 
disciiai’ged by usufruct. Such a plaint would 
not show the ckcumstances constituting tlio 
cause of adtoji, or when it ar(JS(’, or, in fact, 
that any cause (d action of right to .suo 
existed at the comnienceinent of tho suit.” 

(1) Kaiiiaiiadan v. Taliliutti, 21 M. 288 
(J8!)S). 

(2) I)a\is <. \l i >1 tlanied, 8 W. K. 55 
(1807). 

(3) S. 2, r. li. 

(4) Phill. Code Head., § 324; cited in 
Ilukni Cliand, C. P. C. (J05. 

(5) FiT/e Muhammadi v. Jiwani, 1808, P. R, 
No. 42. 

(6) Syud Khadiin Ali r. Nazeor Begum, 3 
A. H. C. K. 202 (1871). 

(7) Bamodardas v. Utamaram, 10 B. H. C, 
R. 414 (1873); Westropp, C.J., observing 


that “ tho plaint should specify one or moro 
such acts, or .should assign some .satisfactory 
reason for apprehending an injury to tho 
o.stabo of tho minor by biio administrator.” 

(8) Amecroonuis.sa Buguiu ii. Cio£>al yahoo, 
22 VV. Pv. 131 (1874). 

(!)) Dayabhai v. Lakhiniuliand, !) B. 358 
(1885) ; Birdwood, J,, m tlie judgment of tlic. 
Court, adding, that “ it should either have 
alleged a mistake, common to both parties, as 
to an c.s.sential matter of fact, by wiiioh tho 
agrcemoiit bntwoen them was reiiderod void, 
and on the discovery of wJiicli the deposit 
was claimod, or else relief should have bemi 
claimed (if that was really plaintiff’s ease) 
on the ground that ho had been induced to 
cuter into the agreement by the fraud ef tho 
defendant.” 
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WJicre a suit is based on the actual infringement of aright, the infringement 
and the facts constituting the infringement should also be stated. Thus in a suit 
for damages for injury done, the nature of the injury should be set out.(2) And a 
suit to hx a boundary should show that the boundary has been transgressed. (3) 

Tlie plaintiff may base his claim on alternative titles which are not incon- 
sistent with each other ; (4) as, for example, when a person claims possession 
of cuu'tain land by hereditary guzasJUa right, or, in the alternative, by the right 
derived from adverse possession for twelve years ; (5) or upon a mortgage 
and deed of sale. (6) And a mortgagor suing for redemption may aver that 
tlie mortgage money has been repaid, and that if anything be found to be due, 
that he will pay it. (7) Hut inconsistent titles, it has been held, should not bo 
allowed to bo put forward, as, for example, a claim to hold a hat on the gi’ound 
of title by prescription, and of proprietary right to the land where the hat is 
h(dd.(8) In the case below, (9) the gist of the plaintiff’s charge against tlui 
defendant was that she never executed a deed of sale in his favour, and that 
the document set up by him was a forgery ; and it was observed that it was 
not competent to tlie plaintiff to combine with that charge as an alternative 
the wholly inconsistent charge that if the plaintiff exeimted the document no 
consideration was received by her, or that fi'aud liad l)(‘en practised on her. 
The Bombay High Court has held tliat inconsistent assertions of fact cannot 
b<', permitted in th(‘. pleadings, but that on the same basis of facts two distinct 
tith'S may be put forth.(lO) The decision cited of the Madras High Court was 
dissented from by Allahabad High Comt in a case (11) in whicii the claim was 
for a declaration that a bond was not executed by the plaintiff, or, at least, 
tliat it was null and void for want of ai^tual and valid consideration ; and the 
(Vurt observed that the Code did not authorize the rejection of a plaint 
containing prayers for such reliefs, and that it was unable to follow the Madias 
High Court “ in holding that a Court has power to throw out a suit on the 
ground that, in its opinion, the plaint sets up two inconsistent cases.” It, 
however, stated, that if a plaintiff chooses to come into Court on a plaint which 
contains allegations inconsistent with one anothej’, this circumstance might 
militatiJ strongly against the plaintiff succeeding in the suit though it would 
not justify tlie Coiut on this ground alone in dismissing it. In England, the 
old rule of pleading (12) was that a plaintiff could not plead inconsistent facts. 


(2) Mohetih (Jhuiidcr r. Kamdhuu Hal, lU 
W. K. 248(1S70); Hukm Oliand, V. P. C. 005. 

(ip Amocrooimissa Boguiri y. Gup il Sahou, 
22 W. H. 134(1871). 

(4) Woodit Singh r. Buldoo Siugli, 21 
VV, R. 12 (1873) ; Mi Gulab Koor v. Badsliali 
HaUadui', 13 G. W. N. 1107 (1900) ; Lakt3limi 
r. Maru Dovi, 37 M. 20 (1014). 

(5) Ib. 

(6) Ramgutty y. Abdoul Ali, 20 W, R. 73 
(1873). 

(7) Butchaima v. \'firahalu, 24 M. 108 
( 1001 ). 

(8) Rajah Bijoy Koshub Obhoy Churn, 
16 W. R. 108 (1871) ; iu whiuli caao the Court 
said the Munaif would have done well to 


have refused to reeeive the plaint on his liki 
at all. In Amecroonniasa v. Woomarooddccii, 
H W. R. 10 (1870), liowovcr, the Court 
thought there was no iueonsiateney, but said 
tliat even if there were, it did not see why tlie 
plaintiff should not succeed. 

(0) lyappa V. Ramalakshamnia, 13 M. 510 
(1800) ; following Mahomed Bakah t\ Hosseini, 
J5 C. 684, 602 {1888r; e., 15 I. A. 86. 

(10) Ningappa i’. Shivapiia, 10 B. 323, at 
]). 327 (1891) [suit for recovery of poHaoaaioii 
on allegation of partition ; suit for partition]. 

(11) Jino r. Manon, 18 A. 125 (1895). 

(12) See Rawlings v. Lambert, 1 J. & H. 
458, 466 ; and cases cited iu Bagot v. Easton, 
7 Ch. D. 1, 4, 6. 
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But the Judicature Act has enlarged the liberty of the plaintifi in claiming 
relief, and it is held that there is nothing to previmt (dther party from setting 
up two or more inconsistent sets of material facts and claiming relief there- 
under in the alternative, (1) and ever since the Judicature Act inconsistent 
defences, such as never indebted and payment, are daily pleaded. Tt is to be 
observed, however, that there an*, differences between the position of a plain- 
tiff and a defendant. The plaintiff often has a personal knowledge of the 
facts which the defendant may not have, and wdiih; it is open to a plaintiff 
under certain circumstances to reserve a ground of claim, a defendant failing 
to insist on a gr ound of defr'nce in one action cannot raise it afterwards in another 
action at the suit of the same party. The defendants may be complete strangers 
to the transactions and the dcfi*nces raised may have referonco to matters 
not necessarily or probably within their own knowledge. 8o a Hindu wrote*, 
his will, devising certain ancestral property to his wife, and on the following 
day he registered it and took the plaintiff in adoption. The testator died shortly 
afterwards. It was found that the plaintiff’s natiual fath(;r was aware of the 
dispositions contained in the will, and that the testator would not have adopted 
the plaintiff but for the consent of the natiual father to tliose dispositions. The 
defendants who claimed undt'r a gift frotn the wife had denied the adoption 
in tlKiir written statenu'.nt, and on appeal raised the fm*ther plea that the adoption, 
if any, was conditional on the provisions of the will being acquiesced in : held, 
that the de.fendants were not precluded from succeeding oji the latter of these 
inconsistent pleas. (2) 

Probably having r(‘.gard to the scope of the 0od(‘, the Jiile which should 
l)e followed is that inconsistent and alternative qlain)s are allowable if arising 
out of facts which are not inconsistent, and that a plaintiff should probably not 
in any case, and certainly not where the facts arc presumably within his know- 
ledge, b(i allowed to plead inconsistent facts but should be calhsd upon to elect 
so that trie defendant may know what case he has to meet, and tliat a defendant 
similarly should not be allowed to plead inconsistent defences unless he is a 
stranger to the transaction, and tlic true state of facts is not within his personal 
knowledge. Thus it has been held that a Mahoniedan plaintiff who first claimed 
the property in suit as the heir of his father, on the ground that liis mother had 
no title to it, c.ould not in the same suit c.onteud that his daughter had acquired 
a good title to it fr’om liis mother and that therefore he was entitled to it. (3) 

A plaintiff must be limited to the case which he puts forward in the plaint, 
but he may put forward therein an alteriuitive case from the commence- 
ment as the defendant will then know that he has more than one case to meet, 
and will mU be taken by sui‘prise.(4) The different titles should be set out in 
the alternati \ for a claimant who has failed to recover property under one title 
may be barred from bringing a second suit to recover the same property by a 


(1) Annual Practice, 1905, p. 2'S7. It is, 
however, to bo noted that under 0. 19, 
r. 27, the Court lias power to strike out em- 
barrassing pleadings. This rule is now re- 
produced in 0. Vf. r. 16 of this Code. 

(2) Narayansami v. Kamasami, 14 M. 172 

(1H90). . 

(3) Abdul c. Miakhan, 35 B. 297 (1911). 


(4) Lakshraibai v. Hari, 9 B. H. C. R. 1 
(1872) ; as to amendment for purpose of rais- 
ing an alternative case, ib. ; Shib Kristo 
Sircar v. Abdool Hakeem, 6 C. 602 (1879). In 
Balmakund v. Dalu, 25 A. 498 (1903), the 
alternative case was bold to have boon made 
from the commencement. 

2 z 
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(lilJorent title, (1) Wiiere in an action of ejectment against a tenant holding 
over, the lease sued on was inadmissible in evidence for want of registration, 
and the plaint was not amended to one containing an alternative claim for 
partition : held, that the plaintiff could not be allowed to fall back upon his 
general title and obtain a decree for partition.(2) 

As to the place wlicre a cause of action must b(* deemed to arise, see. 
notes to sects. 19 and 20, ante. The date of accrual is a question ol substan- 
tive law ; it should be given as correctly as practicable. (3) In the case cited, 
the suit was for possession, and it was held that the date of the plain- 
tiff’s disposses.sion must be given as acemately as possible, especially wlieii 
one of the issues was whether he had been in possession within twelve 
years. As to relinquishment, see 0. 11. r. 2, ante, and as to set-off, 0. VlII. 
r. 6, post. 

Technical objections, however, should not, unless where it is absolutely 
Jiecessary, be allowed to prevail. Thus where it was objected that a plaint had 
been drawn for I’ectification of a compromise instead of a decree, it was held that 
this was a mere technicality, since rectification of the decree would follow if 
tlui plaint was successful. (4) In tlie under-mentioned case, (5) Couch, C.J., 
said : “ The plaint in this case is drawn, as so many plaints arc, in a very im- 
proper manner with reference to tlie cause of suit, but this Coui‘t cannot allow a 
])laintiff’ to be defeated in his suit on account of the improper form of the plaint, 
if, looking at the whole (d it, we can say wliat is the cause of suit. Of course 
we ar(‘, not to allow a plaintiff to succeed ujion a cause, of action wliich is nut in 
the plaint, but the language of these jilaiiits is not to be read too strictly, and 
wo (‘.(‘.rtaiidy are not wilhng ,to give effcjot to any technical objections arising 
upon it.’’ This and similar cases were decided many years ago, and stricter 
rules hav(i been now onactc.d in 0. VI. A document referred to in the plaint 
is not necessarily a part of it.(6) 

Relief. Rule 1, clause (g ). — The object of a suit is to obtain some 
particular remedy or relief. This is stated in the prayer of the pfaint, for just 
as tlie d(ifendant is entitled to know wiiat facts th(‘. plaintiff relics on and 
intends to prove, in order that hts may meet them, for the same reason lie is 
entitled to know what use the plaintiff intends to make of his alleged facts ; 
and the (lourt should know the nature of the plaintiff’s demand, which, wlicii 
ol>iaiiicd, is embodied in its judgment. In the corresponding provision of tji(‘ 
New York Code, “ judgment ” is substituted for “ relief in order to exclude from 
the plaint prayers for provisional remedies which, it has been said, need not 
find room in it.(7) Mention need not be made in it of that which is machinery 
for the grant of the relief ])rayed for. Thus it has been ludd tliat a demand 
fur money will include a pi’ayer for its recovery by the sale of the properf-y 
held in mortgage for it, (8) and it is not necessary to mention the sale in the 

(1) Hoiiobuiidho Chowdhry Kristomonoo (4) Srwli Chandra Pal Chowdry v. Tiiguna 

Hosseo, 2 C. 152 (ISTS) [dist., Thakoro Be- Pra.sadl^alO*howdry, 40G. 541 (1913), 
aharji I’hakoro Pujaji, 14 B. 31 (1SS9)] ; (5) Kaloc Narain v. Chunder Narain, 23 

Kalidhun v. Shiba Nath, 8 C. 483, 501 (1882). W. R. 228 (1875). 

(2) RaineUaudra o. Vasudev,10B.451{l SSti). (0) Toull-oii v. Cwythor, I Bourkc,273( 1 805). 

(3) Iloydoiiath Surmah i\ Ojan Bibee, 11 (7) Hukm Chaiid, C. P, C.* 015. 

\V. R. 238 (1809). (8) Ka-sinath v. Sadasiv, 20 C. 805 (1893). 
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plaint. In a tiuit fur cunt-ribuliuu, the amount due fium each defendant 
fcihould be sj)ccilied ; but whore thiB. cannot be done, the ascertainment uf 
the amount should form a portion of the relief sought. (1) A suit, it was held, Is 
often brought only for accounts, and a subsequent suit for the balance. (2) 
it is prehirable and more convenient, however, that the suit should be not 
only f(n an account, but for an adjustment of accounts and for payment of 
tlie balance that may be found due. This is the usual practice on the Original 
►Side of the Presidency High Couj ts ; and it is specially desirable in regard 
to suits against agents in (5as('s in wdiicdi, as under Bengal Act VIII. of ISGih 
tlu^ period of limitation runs from tlie date of the termination of the agency ; 
becauvsc the agent may make delay in giving the accounts, so that the subse- 
quent suit for balance may be barred.(5) The obj(K‘t as to which a relief is 
claimed should be described with sufficient fulness, so that there may be no 
doubt or difficulty as to its identification. Thus, where th(' object of a suit 
is to prevent the plaintiff's rights over certain lands from being infringed 
upon, the boundaries of the lands should be given in the, plaint. (4) »See the 
new third rule, in this Order and not<‘8 to 0. XX. r. J), post. But it has been 
held that a }>laiiitifi’s suit did not necessarily fail upon the ground that thei-e 
were no boundaries given in llu- plaint when they asked merely for a dcelaratc»j y 
(hiciee in respect of their title. (5) And the mere omission from the schedule 
annexed to a plaint of the boundaries or other specifications of land will not 
('xclude from the operaiioii of the decree matters which arc by name strictly 
claimed in the plaint, and riderred to as such in the decree. (6) {So, also, in a 


(1) Rujaput Kai t\ Mahoniod Ali Khan, 5 

N. W. P. H. C. R. 215 (I STS). 

(2) Gobind Moliuu v. Sheriff, 7 C. IGO 
(1881). 

(3) Sho.shi Bliuosliun Pal v. Guru Churn, 7 
C. 8U (1881). 

(4) Ajoodliia Lall c. Guiuani Lall, H C. 
L. R. 134. 

(5) Raj Narain Da.s c. Cfiuwdliry Shania, 3 

O. W. N. 162 (1899). 

(ft) Shib Narain v. Ram Narain, 20 W. R. 
142 (1873). The corresponding section (26) of 
tho Code of 1859 oxjuessly provided that 
“ when tho claim is for land, or for any 
interest in land, the nature of the tenure or 
interest must be specified ; and if the claim 
bo for land f- ui ’ m..’ part of a village*, or other 
known di\isioji, < ’ for a house, garden, or 
tho like, its .situatioi. shall be described by 
tho setting fortli of Noundaries, or in sych 
other manner as ma \ suffice for its hlenti- 
ficatieui.” It has Ix-en pointed out (llukm 
Chand, 0, P. C. 616) that though it did not 
appear why this j)ro vision had been omitted 
in tho Code of J 882, it was obviously desirable 
to liave regard to it in the pioparatioii of 
plaints, and to so deserilx; tlie laud to wliieh 
the suit relates, that there might be no 


difficulty in its identification. And it was 
lield under that Code, that whci’u a small area 
of land within another area was claimed, the 
boundaries of the land claimed ought t o bo 
given : Mahomed Ismail v. Lhundur Kishore 
Narain, 25 W. R. 39 (1875) ; and that in a 
suit for a village*, the filaintilf should make his 
plaint more precise, by filing a survey map of 
villages : Ram Doyal Khan v. Ajoodhia Ram 
Khan, 11 C. 1 (1876). However, where the 
boundaries of one of the plots were not given, 
but determined by the Amin in the course of 
the inquiry, it was held that tho suit could 
not be dismissed for th(^ defect, though tlav 
plaint might have been returned for amend- 
ment ; Jonah Ali v. Golain Assad, 21 W. R. 
187 (1874). Where the plaint did not contain 
a s|)ecification of tho quantity of laud in the 
defendant’s possession, it was hedd that the 
plaint might have been amended, but after 
tho defendant had appeared the suit could 
not bo dismissed on that giouiid : Syud Reza 
Ali V. Puriianund, 6 B. L. R. App. 84 (1870) ; 
it was also held sufficient so to describe the 
property as to identify it : Meer Atabooddeen 
V. Hhumsooddoen, 18 W. R. 401 (1872). In 
the North-West the fields are numbered and 
theii- po.sitiou is given, i). N. W. (1857), 
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suit for obstruction to u private right of way, the plaint ought to show with 
reasonable precision and exactitude the. termini of the right of way and the 
course which it takes.(l) 

It ]ias been held that alternative reliefs inconsistent 'with each other 
may be demanded, there being nothing in the Code against the joinder of 
such reliefs. (2) In the case cited, the plaintiff prayed to bo declared the 
proprietor of tlie whole village, and, faihng that, to be declared its occupancy 
tenant ; and it was held that the plaint could not be retuimed for amendment, 
though, if it became necessary to consider whether the second relief could not 
be granted for want of jurisdiction in a Civil Court, the suit might have 
to be dismissed. 

It is usual to insert a prayer for such further and otlier reh(‘f, than the 
specific relief claimed, as the Court may hold the plaintiff entith'd to. A plaintiff 
may in such case have rehef according to what he has alleged and proved. 
The prawn* for general j*ehcf will support any relief consistent with the 
case made in the plaint, provided that there is no sm*prise on the defen- 
ilants, and that they suffer no inconvenience by it.{3) 8o under the general 
])rayer tin; Court lias granted an injunction.il) But under a prayer for 
giiU' i'al ieli«d a plaintiff is not (mlitlcd to any relief which is inconsistent 
with liis plaint.(5) It must be considered as limitinl by the facts alleged and 
by the, prayer for express rclief.(6) Under r. 7 it is not now necessary to ash 
for general relief. 

Uehof not found(‘d oji the pleadings should not, as a rule, be granted. 
Bui where substantial matters whieli constituted the title of all th(i parties 
are touched in the issues, and have been fully put in cvidimce and foriiKul the 
main subject of discussion and decision in the Comis, the case docs not coirir! 
within the rule, and a declaration of the rights of the parties, though not foundcul 
on the pleadings, may be made. (7) 

Mesne profits. — This clause docs not apply wluue mesne profits are claimed 
only from the date of the suit. (8) 

Suit as representative (Rule 4 ).--Wliether the suit is brought hy the 
])laintiff in his personal or representative capacity must be determined from 
the statements iji the plaint, and not merely from the words indicative of the 
capacity in the title. 8o where the averments in, and the frame of, a plaint 


,p. 1 12. Some of these eases were discussed 
and dLsI inguislicd in Rajiiarain Das v. 
(ihowdhury'shama, 4 G. W. N. 102 (J899), 
nntf’. Notwithstanding the omission of the 
provision in tho Code of 1859, effect was still 
given to it in tlie preparation of plaints in 
suits relating to lands, and now clause (3) 
has bt'cn added to the section. And sco 
Luclimi Narain Bhaircdar v. Hoarc, Miller 
and Co., 17 C. W. N. 1098 (1913). 

(1) Harris c. Jenkins, 22 Ch. 1). 481. 

(2) Kabir Khan v. Khawani, 1887, P. R. 
41. 

(3) VValj»ule Orford, 3 Vos. 402 ; sco also 
Serrao v. Noel, 15 Q. R, D. 549. 


(4) Kristo Mohiney v. Kally Prosonno, (i G. 
485 ( 1880) ; but sec Ningappa v. Shivappa, 1 9 
R. at p. 327 (1894). 

(5) Hiralal Muliiek r. Matilal Mulliok, 5 
B. L. R. 082 (1870) ; so in Jugul Kis.sore v. 
Kartie Ghunder, 21 C. at p. 120 (1892), it was 
held that the frame of tho suit predudod tho 
plaintiff from claiming particular relief under 
tho general prayer. 

(0) Debi Dayal i\ Rhau Protap, 31 G. at p. 
440 (1903). 

(7) Sri Mahant Gobind Rao v. Sita Ram 
Kosho, 2 C. W. N. 081 (1898). 

(8) Rainkrishna v. Bbiniabui, 15 R. 410 
(1890). 
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are such as to affix to the plaintiff a representative character, and to show that 
a cause of action, if any, devolved upon him solely in that character, the omission 
in the title of tlie word “ as ” between the name of the plaintiff and the words 
descriptive of his representative capacity, will not bo deemed to nc^gative liis 
claiming in that capacity. (1) 

Tlio plaint must sliow not only an actual existing interesf, but also that 
the plaintiff lias f-akon th<‘. sUips necessary to enable him to sue. The Indian 
Succession Act o£ 1865 (sect. 187) provides that no right as executor or legatee 
can be /‘stablishcd witliout probate or letters of administration and (sect. 
190) no right to an intestate’s property can be (established without letters 
of administration. As re.gai’ds, however, Hindus and Mahomedans, neither 
of whom are govtuned by this Act, the general rule is that there is no law which 
obliges a person (jlaiming under a will to obtain probate. (2) Nor generally 
ar(^ letters of administration necessary. Upon this general rule, liowevcr, 
are <mgi‘afted two s|xu*ial provisions. Sect. 187 has since been embodied 
in the Hindu Wills Act, 1870, but it was excluded from the Probate 
Act, 1881. Tlie result is, that see.t. 187 applies to cases governed by the 
Hindu Wills *Act, but does not apply to wills (ixecuted by Mahomedans 
07 by tliose Hindus wlio are not governed by the Hindu Wills Act, and an 
(‘.Ycciitor of t.lu'irs can sue without taking out probate. (3) Further, no (V)urt 
can [»ass a decr(*(‘ against a debt.or (1) of a dcc(*ascd person or ])roceed to 
(',x(!cute a decree against such debtor exce.pt upon tlie production of probati*, 
letters of administration, or certificate mentioned in the Succession (Airtihcate 
Act.(5) A ccrtifi(7ato may be obtained in respect of particular debts duo to 


(1) Hukm Chand, P. C. Oil), citing 
Beers V. Sliannon, 73 N. Y. 202 (Amor.) ; 
Beralzlieiiuor v. Strauss, 7 Civ. Pro. Rep. 225 
(Amcr.) ; Marshall r. Blesler, I How. Pr. N. S. 
217 (Anior.) ; and Re<' Mnssoorio Bank r. 
Harlow, 0 A. 188(1887), po,s(. 

(2) Bhagvansang v. Bicliardas, (i H. 73 
(1881) ; Krishna Kinkur v. Rai Mohun, 14 0. 

3; (1880). 

(3) Shaik Moosa v. Shaik Essa, 8 B. 241 
(1884) [subject to tho provisions of Act 
XXVIl, of 1800, which then took the place 
of the Succession Certificate Act ; the suit, 
however, was ludd not to bo for the recovery 
of a rl cbtj. 

(4) In a suit , a person claiming to bo 
entitled to the eft'rci ,- of a deceased person, 
and for recovery of a debt due to the estate 
and not otherwise : Srimant Raja v. 
Makerla, 20 M. 102 (1807) [right of succeeding 
trustee to collect] ; s. c., 24 1. A. 73. A 
.curator under Act XIX. of 1841, is not a 
person claiming to he so entitled : Babasab 
r. Narsappa, 20 B. 437 (1896) ; and a plaintiff 
does not require a certificate where liis claim 
is for family property by survivorship ; 


Jagmohandas v. Allu Maria, 19 B. 338 (1894 ) ; 
Patoshuri v, Bhagwati, 17 A, 578 (1896); 
Hubramauian v. Rakku, 20 M. 232 (1897). 
Further, the suit must bo in respect of a (h'bt : 
Subbanna v. Munekka, 18 M. 457 (1894) 
[suit for damages for wrongful detention ; 
but see Torregrosa v, Pragji, 10 B. at p. 521 
(1892)1 ; Habju v. Noordin, 22 M. 139 (1898) 
[unliquidated claim not debt] ; ace.ruod 
during lifetime of deceased : Ranchordas v. 
Bhagubhai, 18 B. 394 (1893) ; Baid Nath v. 
(Shamanand, 22 C. 143 (1894) [decree for sale 
not a decree against debtor for payment of 
his debt]. A certificate may Ix) granted in 
resfX3ct of a specified debt, In re Indarman, 

18 A. 45 (1895), but not for the collection 
of j)art only of a debt Muhammad v. Puttan, 

19 A. 129 (1890). 

(6) Act VII. of 1889, held not to apply to 
proceedings instituted before the Act : 
Ammanna r. Gurumurthi, 16 M. 04 (1892); 
but sec Fateh Chand v. Muhammad Baksh, 
16 A. 259 (1894) ; dist. this case. The Act 
applies to suits in a village Munsif’s Court : 
Easibi v. Olaga, 21 M. 115 (1897). An 
application by Ibo representative* of a 
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a deceased person, as distinguished from probate or letters of administration, 
whicli create a ropTesentativc title to recover all the effects of such iKU’8on.(l) 
It is not necessary for the institution of a suit that tlic plaintiff should have 
taken out a certificate under the Succession Certificate Act. (2) Tlie Act, 
however, enacts that no Court can “ pa>ss a decree against a debtor of a deceased 
person for payment of his debts to a person claiming to be entitlinl 1o tlie effects 
of the deceased person or to any part thereof” unless he lias obtained 
a certificate under the Act. The Courts have construed this provision so as 
to hold that, unless the certificate is produced, a decree may not be passed 
even with the defendant’s consent ; (3) nor in a suit in which a piirtncr of the 
deceased has joined the legal representative of the latter ;(d) or even 
wlien the suit is brought solely by an assignee of the legal representative, (5) 
for the assignee is in no better position than the assignor. It is quite sufficient, 
however, tJiat tlie certificate is obtained and produced in the Court after the 
institution of the suit during the course of the proceedings. And this is so 
also in the case of a suit continued by a legal representative. Administration 
is not necessary for revival.(6) And wlu're a certificate was granted by a Court 
in a native State, and a true copy of it signed by the J^olitieah Agent of the 
State, and stamped with the court-fee required by tlie Court Fees Act, was 
produced liy the plaintiff, but there was nothing to show tliat the Political 
Agent intended to grant a certificate under the Succession Certificate, Act, it 
was held that tliough a decree should not have been granted, yet time slioidd 
iiave been allowed for the production of a proper certificate.(7) It is doubtful 
wliethor the Act applies to the case of a person who has been substituted as 
plaint iff for one wlio, iiaving taken out a certificate, lias died pending tlie suit. (8) 
See also next, paragraph. 

Defendant’s liability to be shown (Rule 5).— A suit against Mrs. 
S. C. Ih, Mussoorie, which stated in the body of tlie plaint tliat she was executrix 
of the debtor, is a suit against her as executrix.(9) Where a defendant is liable 
as a representative of another, the fact of liis liability as a representative 
sliould be stated clearly in the plaint ; as tlie effect of a sale in execution of 
a di^crec is limit c,d i-o the judgment-debtor's interest, wJiere it does not appear 
on the face of the proceedings that lie was sued in a representative capacity ; 
and it is only in cases wliero it is manifest tliat the judgment-debtor must 
have been sued as a representative, that a sale in terms of the interests of tlie 
judgment-debtor is allowed to convey the interests of other personvS.(lO) 

judgment-creditor to obtain a certificate (6) Torregrosa Pragji, Ifi B. 5J9 (1892). 

under this Act is not a step in aid of exo- (7) Manasing v. Ainad Kunhi, J7 M. J4 

ciition within the meaning of the Limitation (1894). 

Act: MurgapaMnduvalappai^ Basawantrao, (8) Laid Nath v. Sliamanaml, 22 T. 142 
.27 B. .^r)9 (1913). (1894). 

(J) Karuppasami V, Pichn, 15 M. 419, at p. (9) Mussoorie Bank fi, Barlow, 9 A. 188 
420 (1891). (1887). 

(2) Kaininathi v. Mangappa, 10 M. 454 (10) Nugenderchundor Gliose v, Kaminoc 

(1893). Dosseo, 11 M. T. A. 241 (1807); Baijiin 

(3) Santaji v. Kanji, J5 B. 105 (J891). Doobey v. Brij Bhookun, 2 1. A. 275 (J875); 

(4) Rj ni Narain v. Ram Oliunder, 18 C!. SO ^)l^endyal Lai v. Jugdeep Narain, 4 I. A. 247 

(1877); l.oki Mahto r. Aghorce, fi G. 141 

(5) Karuppasami r. Piehu, 15 M. 419(1891). (1880). 
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The liability of the legal representative of a deceased debtor to be sued is a bsolute, 
and not dependent on the. assets having come into his hands ; it being 
sufficient to give a decree against him that there are assets of which he 
may have become possessed, though he will be liable under the decree only as 
a legal representative.(l) A decree obtained against a brother and an aunt 
of the deceased debtor, and proceedings taken in execution against them, will 
give to the plaintifE no title to the property forming the estate ; and if after 
the sale a person takes letters of administration to the deceased, he will be 
entitled to the proceeds of the sale in execution held by the Court, in preference 
to the decree-holder. (2) In Baswantapa v, Eanu,{3) it was lield that a decree 
against a person wlio is not an heir of the deceased, and even a sale- 
in execution of sucli a decree, can give no right to the decree-holder, or to 
the pure-baser at the execution-sale, to the property whicli belonged to the 
deceased or to his real lieir or legal representative. In a suit by a creditor 
against tli<‘ estate of a deceased debtor who has died leaving a will, his heirs 
in intesta( y do not represent his estate, and the suit is bad unless the estate 
is represented. (4) If a Hindu sues as representing a joint family he should 
state it in the plaint.(5) And a widow, if sued as I’cpresentalive of her 
deceased liusband, sliould be so doscribed.(G) And tiiis is a general rule 
where a person is sued as a repre-sentative, as where defendants are sued as 
representatives of a larwad.(l) A decree against a Hindu widow may bind 
a son adopted during the litigation, but not bronglit on the record. (8) On 
the dcatli of one niember of a joint Hindu family subject to Mitak^'liara law, 
Ills widow cannot re})resent him so as to make tlic join! propeily liable to his 
debts. (9) As to widow’s estate in moveiibJ(‘s inherited from lier husband, and 
tlic liability of such property for her debts after hei death, see below. (10) 

Limitation (Rule 6). — This rule rec-oguiziis the principle, that a 
plaintiff must not only show that he has a title, but that lie lias a subsisting 
title, which ho lias not lost by the pr(;scriptiv<5 sc^ctions of the Limitation 
Act. (11) It lias been said that under this provision, a plaintiff cannot take advan- 
tage; of any ground of exemption from the law of limitation which luis no1, been 
se.t up in the plaint.( 1 2) But it has been rec-onfly held that this is noi an intlexibh; 


(1) Rayappa Uhoitl AJi Saliib, 2 M. H. 
C. It. 330 (1805) (Ji’-flliarlal v. Bai Mliiv, 8 
a .300 (1884). 

(2) iSukli Nandan r. 4 A. J!)2 

(1882). 

(3) 0 B. SO : I ss:,). 

(4) iVlatan^ii>; ^ flinoiioymoney, 22 (I 003 
(1805). 

(5) flan Savant ' Narayan, 7 B. 407 
(1883). 

(0) Scr Girdhailal r. Tiai Shiv, 8 B. 300 
(1884); Lolvi Mahto Aghorce, 5 (J. 144 
(1879). 

(7) Sankarnn r. Pare atlii, 12 M. 434, at p. 
437 (1889) ; but a (l(‘creo against a manager 
for a debt due by the family has l)een held to 
hind the rest : Hari Vithal v. .fairain Vithal, 


14 B 507 (1800). 

(8) Hari Saran v. Bhuhaneswari, 10 (t 40 
(1888); 151. A. 195. 

(0) Plioolbas Koonwnr r. J-iidla Jogeshur, 
1 (A 220 (1870) ; 3 1. A. 7. 

(10) Bai flam na f’. Bhaishankar, 1(> B. 233 
(1801). 

(11) Secretary of St,at(‘ v. Vira Hayaii, 9 M. 
175 (1880). It is not sufficient to .say “ the 
Ael. docs not a[)ply,” or that “ tlii! case has 
been taken out of the Aot ." The faids should 
he stated. See Forsyth v. Bristowe, 8 Excli. 
350. 

(12) Jogesliwar Boy r. Hajnarain Mittor, 31 
fj. 105 (1903) ; s. ( in first Court, 7 C. W. N. 
051 ; foil. Delhi Jagannadha Row c. Brun- 
davnnam Seshayya, 17 M. L. .T. 281 (itM)7). 
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rule. If th(i {)lainl shows the ground of extunption, the n^quircments of the Code 
are satisfied ; but the plaintiff is not precluded from taking another and an 
inconsistent ground to get over the bar of limitation if lie Ixjlieves that the latter 
is the true ground.(l) 

7. Every fkiint shall state sj)ecifieally the relief which the 
Relief to he specific 'plaintiff (hims either simply or in the alterna- 
caiiy stated. nccessary to ash for 

general or other relief, which may always he given as the Court may 
think jmf, to the same extent as if it had been asked for. And the 
same nde shall apply to any relief elaimM by the defendmt in his 
writteyi statement. 

Relief. — This rule is new, and is taken from Englisli 0. 20, r. 6. The plaintiff 
should always claim in the one action (‘.very kind of relief to which he is entitled — 
be it damages or an injunction, a declaration or a receivt'r, for In^ will not be 
allow(‘d to bring a second suit on the sanui caus(‘. of action to obtain relief winch 
]n) might have; obtained in th(‘ first ae.tion.(2) A (.ourt in refusing a decr(‘e for 
specific |)(‘,i'formanc(‘ may give a decree for the refund of th(* deposit with interest, 
though th(‘. plaintiff had not sought this alternative* re‘Iief.(d) In a suit for the 
sale* of mortgageul ])r<»p(‘rty, the Court may (in certain circumstances) pass a dec.ree* 
for redemption. (4) As regards prayer for general re*lief, see notes to prece*ding 
rules. 


8. Where the plaintiff seeks relief in respect of several distinct 
Relief founded on claifns OT cmisc^ of action foundcd upon separate 
separate grounds. distinct grounds^ they shall be stated^ as far 

as may be, separately and distinctly. 

Separate grounds. -This lule* is new, and is the first se'ntence of English 
C. 20, r. 7. 


9. (1) The plaintiff sliall endorse on the plaint, or annex 
Procedure on admit- thereto, a list of the documents (if any) which 
ting plaint. l^e produced along with it; and, if the 

plaint is admitted, shall present as many copies on plain paper 
of the plaint as there are defendants, unless the Court 
by reason of the length of the plaint or the number of the 
defendants, or for any other sufficient reason, permits him to 
present a like number of concise statements 
of the nature of the claim made, or of the 
relief claimed in the suit, in which case he shall present such 
statements. 


]) Hi Horamlja,130. L. J. 1.39(1910). (J. W. N. 10<) (1912). 

(2) See Ann. Pr., notes on this ruK (4) Balkisen Lai v. Tape.sur, 17 0. W. N. 

(.3) Haglni Natli v. (3iandra Protap, 17 219(1911). 
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(2) Where the plaintiff sues, or the defendant or any of the 
defendants is sued, in a representative capacity, such statements 
shall show in what capacity the plaintiff or defendant sues or is 
sued. 

(3) The plaintiff may, by leave of the Court, amend such 
statements so as to make them correspond witli the plaint. 

(4) The chief ministerial officer of the Court shall sign such 
list and copies or statements if, on examination, he finds them 
to be correct. 

Concise statements.” — Act VIII. of 1859, sect. 88. For forms of con- 
cise statcmients and Kegistor of civil suits, 8(‘.e Scliedul(‘, IV. of tlie Code of 1882. 
As to separate registers for suits b(dween landlords and tenants, see sect. 146, 
Act VIII. of 1885 (Bfuigal Tenancy), and sect. 66, Act IX. of 1883 (Central 
Provinces Tenancy). 


10. (1) The plaint shall at any stage of the suit be returned 

, to be presented to the Court in which the suit 

Helurn O/Plamt Mtuted. 

(2) On t’eturning a plaint the Judge shall endorse thereon 
Procedure on return- the date of its presentation and return, the 
ing plaint. name of the party presenting it, and a l)riei 

statement of the reasons for returning it. 


When plaint may be returned. — The words of tlic rule*, are im- 
perativc.(l) The section which this ride replaces did not, however, state 
at what stage of the suit the order could be made. Tlie section itself was 
differently construed as applicable to any stage of tb<‘ suit, and as referring 
merely to the time of presentation. Tlie Calcutta High Court held that its 
provisions miglit bo put in force at any stage of tlu^ bearing, and that it is 
not, limited to the time of presentation, or liefore the defendant has been called 
on to state bis cas(*, for the objection, if to valuation, would not appear 
upon the face of the plaint itself, but would naturally come from tlie defen- 
dant. Therefore, a Court was lield to bave erred which, after hearing the 
evidence on both sides, found that the suit had been undervalued, but instead 
of returning jilaiiit dismissed the suit.(2) It has thus boon held that the 
plaint should i < returned, and the suit not dismisse.d after evidence in the 
first Court ; (3) an* 5 after trial in the first Appellate Court, or oven in tlie High 


(1) Bhadeshwar v. Gaurikant, K C. 834 

(1882) ; Muttirulandi v. Kottayan, 10 M. 211 
(1887). ^ 

(2) Bhadeshwar v. Gaurikant, 8 C. 834 
(1882). The contrary was held in an early 
case under the Code of 1859, it being deter- 


mined that the suit should have been dis- 
missed : Shaikh Muzhur v. Musst. Basoo, 8 
W. R. 46 (1867). 

(3) Ram Gutty Goonomoneo, 11 W. R. 
177 (1869 ) ; Kartick Nath v. Roy Nundis 
put.23 W. R: 263 (1875). 
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Court itself.(l) The same views were entertained by the Madras High Com*t.(2) 
The Bombay (3) and Allahabad (4) High Courts held, that while the section, 
corresponding to this rule, only contemplates the return of a plaint, should 
error be patent when it is first presented, yet there wss nothing in the Code 
which forbade the return of a plaint at a latei* stage after the plaint has been 
admitt(‘d and the trial begun, or even concluded, it being a general principle 
that a Court, on finding, whenever that may be, that it has not j uiisdiction, 
should decline to proceed furtlier in a cause placed btdore it. The shape, however, 
in which a suit is originally instituted is the test of jurisdiction, and a Court, afk'r 
exiTcising jurisdiction by amending the plaint, cannot after wai'ds avt'r want 
of jurisdiction with regard to the plaint so amended. (5) The words “ ai any 
stage of the hearing have now been inserted andremovti all doubt on the question 
raised in the ceases cited. 

The fornnu' section was held, however, not to apply to Higli Courts in 
the excircise of their original jurisdiction. The practici^ on the Original Sjide 
of the High Court at IVnnbay has been to ridain a plaint when further 
proceedings in a suit hav<‘, been stopped for want of jursdiction, and a plaint 
is not ri'turned exe.(‘-pt whim, on priusentation, th(‘. Judge' is of opinion tliat it 
discloses no cause of action, or, it a])pears to him, that the suit ouglit io be 
brouglit in another Court.(G) A similar practice })revai]s in the (^ilcutta High 
Courl . 

It was held, prior to th(‘. Limitation Act, that the date- of a suit must be 
taken to b(‘, that on which the plaint was originally filed, and not that on which 
it was filed in another Court as a i)laint returni'd to b(^ fih-d in that Court.(7) 
It has bei'ii held that when', a Court returns a ])laint under this rule the (lourt 
to which the plaint is afterwards presented is bound to give cj'edit for th(i fee 
levied in tin'- first instane<'.(8) When a plaint has l)e(*n returned the suit wlien 


{]) MuHst. Edoo V. Shaikh Hefazut, 1,3 
W. R. ,3.38 (J870); Prosad Dos.s MuUick, 7 
J.57 (1881); Joynath Roy v. Lall Baha- 
dur, 8 0. 120 (1881) [it is, h(>wpvor, to l)o 
noted that in this naso the lower Court bot h 
dismissed ilio suit and returned the plaint] ; 
R. c., 10 C. L, R. 140; Moshingan v. Mozari 
Sajad, 12 C. 271 (188.3) [which dealt also with 
the question of costs]. In liOdgard Bull, 9 
A. 191 (1880), tho Privy Council stated that 
the Court should have given the jdaintiff the 
alternativ(‘ of having his suit dismissed or of 
withdrawing, with leave to bring a new 
action. 

(2) Kliimji r. Pnrusliotum, 7 M. 171 
(18S.3); Kandu v. Konda, 8 M. 02 (1884); 
Charidn v, fvombi, 9 M. 208 (1885) ; Najamma 
e. Subba, 11 M. 197 (1887); even if the 
proiK'r Court of jiresoniation is a Rov('nue 
(\nut ; Mut.tirulandi v. Kotiayaii, 10 M. 211 

1SH7). 

(3) Prabhaharbliat /•. Visluvanddiar Pandit, 


8 B. .31.3, P. B. (1884) [(wefruling Jagjivan r. 
Magdurn, 7 B. 487 (188,3)] ; Baliaji Uksli- 
mibai, 9 B. 20<> (1881); Bai Makhor r, 
Bulakhi Chaku, 1 B. .3,38 (1874) ; Vasudev v. 
Narayan, 4 B, 012 ?c (1878). In Bai Aniril. 
e. Ranbhai, 8 B. 380, it- was lield tliat the 
lirst-mentioned ruling did not govern the 
case where dt'eree.s had l«‘en passed on 
the jdaint. 

(4) Abdul Hamad v, Rajendro Ivishor, 2 
.3,37 (1879) ; see Khooshul v. Palmer, 1 Agra, 
280 (1800). In Nidlii Lai v. Mazliar Hossein, 
7 A. at }». 24.3 (1884), it was point<‘d out that 
tlio words “on or tefore the tii'st' lu‘aring,” 
are not in t his action. 

(5) Motabhai Surat Municipal it-y, 20 B. 
075 (189.3). 

(6) Bai Amrit v. Hanbhai, 8 B. 380 (1884), 

(7) Khellat Chundcr v. Nusseebunnissa, 10 
W. R. 47 (1871) ; see b. 14 of tho Limitation 
Act. 

(8) Visweswara v. Nair, 35 M. ,307 (1911). 
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presented to tlie proper Ooiirt is a new suit and not a continuation of tlu‘ former 
proceeding. (1) 

“ Should have been instituted.”- — In the Code of 1882 specific cases 
were mentioned in wliicli tlie Court might return a plaint. Where, however, 
a lower Court rejected a suit, but r(dus(',d to return a plaint on the ground that 
the case did not fall within tlie provisions of this section, it was held, on 
appeal, that tlie circumstances of tlx^ case came within clauses (w) and (c) of tlu^ 
ciorresponding s<‘ction of tlie Code of 1882 ; but even were it not so, in every case 
where tlie Court lias no jurisdiction to try the suit the proper procedure, was to 
return the plaint.(2) This is now made clear, the second set of italicized 
words in the first clause being substituted in lieu of the s])(‘.cific clauses (a), (h), 
(c) of the last Code. 

■ Appeal.- An appeal liiss under 0. XLTTT. r. 1 (a), Und(‘r the circum- 
stances of the case cited, (3) a ])arty was held estopped from ajijiealing against 
an order returning the jdaint. 


11. The plaint sliall be rejected in the following cases : — 

. . , (^) where it does not disclose a cavse of 

Rejection of plaint. ' ' . 

action ; 

(h) where the relief daimed is undervalued, and the plaintiff, 
on being required hj the Court to correct the valua- 
tion within a time to be fixed by the (/Ourt, fails to 
do SO : 

(c) where the relief claimed is properly valued, but the plaint 

is written upon paper insulFiciently stamped, and the 
plaintiff, on being required by tlie Court to supply 
the recjuisitc stamp-paper within a time to be fixed 
liy the Court, fails to do so : 

(d) vdiere the suit appears from tlie statement in the plaint to 

be l)a,7T(Hl by any law. 


Applicability of rule. — It was held that clauses (h) and (c) did not 
apply to High (^ourts in the exercise of their ordinary or extraordinary 
original civil jurisdiction, (4) An opinion was also expressed that they did 
not apj)]y to tlie Higli Courts in their appellate jurisdiction. (5) But sect. 582a 
was, since that deihsion, added to the (^ode of 1882 by Act VI. of 1892. 8ee 
now sect. 149, 

Rejecteii -(danse p/,) is taken from sect. 53 of the last Code. Tlic 
Coiu’t must see vd etluir a cause of action is diselosinl in the plaint. Firstly, 
as to the mode in lich this is i ;0 be/lone. Apparently this is to ]«*, asc<‘Ttained 
from a reading of the plaint itself. Tlie Code of 18.59 provided (G) for rejection, 

(1) Mohidin Kowtlian v. Nalhi|)enimal 0. Ij. J. 580. 

Pillai, 21 M. L. J. 1900 (1911). (4) And see now O. XLIX. r. .*{, imt. 

(2) Ladlmji tfari, I Pom. Ij. H. 170 (5) Balkar^n Pai r. (Jobind Nath, 12 A, at 

(1809). p. 149(1890). 

(9) Beni Mudliul) Das r. .Totendra Mohtin (0) 8. 32 («). 

'ra)a[oae, 11 (t W. N. 70.5 (1907); fl. c., 6 
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if upon tlie faoo of the plaint, or after questioning the plaintiff, (1) it appeared 
tliat there was no cause of action, or that the right of action was barred. (2) It 
was held tha-t for this purpose the Court should not refer to documents or faci s 
not stated in nor ann(‘.xed to the plaint (a ruling which equally applu s now), 
nor ascertained by it (und(ir the practice which then prevailed), by interrogation 
of the plaintiff. (3) 

Tjje Court has then merely to sec whether there is a question to be tried. 
Th(^ rule does not contcmplak! any forms of action, but requires only that a 
plaint should (contain facts describing a cause of action, and a plaint that docs 
so must be heard.(4) The facta must be so alleged that all tlie constituent 
facts may be implied, and unless this is so there will be no cause of action dis- 
closed. (5) A cause of action is deemed stated whenev('r sufQehmt facts to sustain 
an action “ can be fairly gathered from all th<‘. averments in the complaint, 
though the statement of them may be argumentative', and tlie complaint deficient 
in technical language.” (0) Insufficiency can only be sustained “ when it 
appears that, admitting all the facts alleged, the complaint presents no cause of 
action whatever. It is not sufficient that the facts are imperh^ctly or informallv 
avcuTcd, or tliat the pleading lacks definiteness and prc'cision, or that the maieiial 
facts are argumentatively averred.” The plaint is dei'ined to allege what can 
be impli(ffi from the allegations tlirn'i'in by reasonabh' and fair intendment..(7) 
So a caus(‘ of a(dion will be consideri'd disclosed if then* are suffieimit facts staled 
to warrant an inference as to its existence, evi'n though all the facts constituting 
it may not l>e expressly stated. (8) 

A plaint may be rejected if it docs not disclose ji cause of action against, 
any of the defendants, unless the plaintiff amends by striking off tbe name of 
that defendant ;(9) and if it is presented by a person not authorized to do so. (10) 
The Court, liowever, cannot r(*ject a plaint on the ground that the plaintiff is 
not likely to succeed ; (1 1) not on any ground except that of want of cause of 


(1) See Man GohinJ v. Umbika Monoo, 
JO \V. K. 218 (1871); Girdharlal v. Jagan* 
Hath, JO li. H. C. R. at p. 185 (JH73). In 
Guiiga Narain r. Tiluckram, 15 C. at p. 537 
( 1888), the Privy Council held, in a case under 
the present Code, tliat the Subordinate Judge 
rightly examined the plaintiff’s iJcader to 
ascertain whether he was in a position to make 
an amondmont wliich would introduce a 
cause of action. But see as to this, post, 
ji. 774. 

(2) See Udaya v. Nayar, ] M. H. C. R. 322 
( J 863), where the plaint was held not to show 
on its face that it was baired ; and Chetti v 
Sundaram, 2 M. H. C. R. 51 (1864), in which 
it was hold that a Court might reject a plaint 
as barred even though it has been registered ; 
such an act lieing of a ministerial nature only. 

(3) G rdharlal v. Jagannatli, 10 B. H. C. R. 
182 (1873). 

(4) Muhammad Sharif r. Sliamshor Khan, 


1801, P. K. No. 1 1 ; cited llukmChand, C. 

C. 025. 

(5) Hukm Chand, 020 ; Ramasami r. SeJ- 
lattammaI,4M.375(J881). 

(0) lb., citing Zabriskie 'Hmitii, 13 N. 
,322 (Amer.). 

(7) lb., citing Marie r. (Garrison, 83 N. V. 
23 (Amer.). 

(8) Ramasami Ayyan v. Ramu Mupan, 3 
M. H. C. R. (1807), where the statement of 
the subject-matter imported that the charge 
was false to the knowledge of the defendant, 
thougli thene was no express allegation of 
malice and want of rcw-sonable and proper 
cause. 

(9) Shridhar Hari v. Chinia, 10 B. H. (! R. 
17 (1873). 

(30) Venkatrav v. Madhavrav, 11 B. 53, 
50 (1880). 

(11) Lakshmi v. Tikaram, 1 M. H. C. R. 
240 (1803). 
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action. (1) Tlie existence or non-cxistence of a cause of action depends on the 
provisions of the substantiv(; law applicable. If the })laint discloses a cause 
of action, but it is baiTod, it should be rejected under rule 11, clause (d). If no 
cause of action is disclosed, the plaint might have been rejected under the last 
Code, if this was done before the issues were settled. Rule 11 contains no 
limit of time. And the order may apparently be made at any time. The plaint 
should not be returned for amendment. (2) There would, hoftever, appear 
to be no objection to the Com't amending itself the plaint on the spot, (3) 
though in a large number of cases this may Jiot be found to be practicable. 
According to the practice of the Original Side of the High Court, the 
sufficiency of a plaint is allowed to be discussed after it has been hied, on an 
application juade by the defendant 1o take it oil the hie. (4) It was held 
undt r tli(; last Code that the oiiginal Court might not reject or rctm’n a 
plaint for amendment after the setlhonent of the issues, but where it had 
proceeded to the trial of tlic suit should dispose of it on the merits. (5) If a 
plaint is not rejected Ixdore settlement of issues, and it is th('n discovered not 
to alhige a cause of action, the Court should either anumd it under 
clause (c) of sect. 53 of tlie last Cod(‘- or det(Tminc the case on the 
evidence. (0) In the latter event it would, if the plaint and evidence disclose 
no cause of action, dismiss tlu^ suit.(7) If the j)laint does not disclose 
a cause of actioji, but the Com’t does not reject it on that ground, an objection 
may bo taken for the first tim(i on appeal ; (8) though if the appeal is from a 
elecision on th(5 merits, the Appellate Court cannot dismiss the suit simply on 
the ground that the ])laint discloses no cause of action, if such a cause is shown 
by the evidence on the re(.ord.(9) Nor can the Appellate Court dismiss a suit 
merely on tlie ground that the plaint docs not show how far tlie several parties 
sued for contribution arc individually liable, if the evidence produced is 
enough to determine that. The real test in such cases being whether the 


(1) As where a plaint asks for a money 
decree a"ainst the mortgagor and the mort- 
gaged proi)crty only is liable : Umasun- 
dari v. Umacliarn, 6 B. L. K. App. 117 
(1S71). Under the Code of 1859, however, 
the Courts rejected plaints for misjoinder : 
Kaja Hem v. Imt hmun Pershad, 8 W. 11. 15 
(1807) ; 8, c., II. L, Pi. (F. B.) 731 ; whereas 
now it should return for amendment as also 
where the plaint is ubsciuro (see Mahomed r. 
Potnn, 20 W, B. 147) or prolix (Bishen 
8ahaye v. l>eei s '^hore, 8 W. R. 295 (1867)). 
In Luekymoneo ik-s^ie v. Khottcr Coomary, 
2 Ind. Jur. N. H. 1J7 (1867), tho plaint con- 
sisted of only two counts, and the first did 
not show the subjcict of tho claim without 
reference to a schedule and the second did 
not show a right in tho plaintiff. 

(2) Nagar Mull v. Maepherson, 3 A. 766 
(1881). 

(3) See Guiiga Narain v. Tiluelaam, 15 
C. at p. 536 (1888), where it is added or 
within a reasonable time ; ” but tliis would 


seem to imply return, as to which, see last 
Code. 

(4) Gobind Chandra l\ Ganga Uhyo, 7 
B. L. R. at p. 335 (1871). 

(5) Uamodar I)as i’. Gopal Chaud, 7 A. 79, 
P. B. (1881) ; Kishna Ram v. Rakmiui, 9 A. 
221 (1887) ; contra, Modhe v. Longre, 5 B. 
609 (1881) ; Prabliakarbhat r. Vishwambhar, 
8 B. 313 (1884). So far as the power of the 
Court itself to amend at any time wliich is 
referred to in tliose cases, tliis was settled 
by clause (r), introduced by s. 9, Act VII. of 
1888, into tho last Code. 

(6) As to the latter course, see Ramsami 
r. Ramu, 3 M. H. U R. 372 (1867). 

(7) Sec Nurdui v. Alavudin, 12 M. 134 
(1888). 

(8) See (Colvin l\ Elias, 2 B. L. R. 212 
(1869). 

(9) Shah Ahmed v. Tarco Rai, 7 C. 343 
(188J); Golam Ali v. Euttiek Chundor, 10 
W. R, 460 (1868); Bakhta war Regain v, 
Husaini Khanam, P. C., 19 C.L. J. 477 (1914). 
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Judge, after the adjudieatioii of tlic case, can pass a decree wliicli shall operate 
as one against each party sought to be made liable for his respective quota. (1) 
Where the plaint does not disclose a cause of action the proper order to be passed 
on appeal, where the suit is dismissed without taking evidence in the first Court, 
IS to reject the plaint and not dismiss the suit so that the plaintiff can present 
a fresh plaint if he subsequently should find himself in a position to make aver- 
ments which would give relevancy to his action. (2) For it is to be noted that 
rejection is distinct from dismissal, inasmuch as the former, according to 0. VII. 
r. 13, leaves the plaintiff free to present a fresh plaint, while the latter would 
ordinarily bar a new suit. It was held under the former section that a Court 
could not reject a plaint in part.(3) 

Form of Order. — ^Rejection of the plaint, and not dismissal of th(^ suit, is 
the propc]’ order to pass. (4) In a suit in a Miinsif s Coiu't it was found, after issues 
w(‘i‘e fixed and some evidence recorded, that the claim liad been under-valued, 
and that if propnly valued it would be beyond the Coiut’s jurisdiction ; it was 
held that the proper order was to reject the plaint and retmn it, so that the 
l^laintiff might add tlv‘ additional stamps required and sue in the proper Court.(5) 

When order may be made. — A plaint can be rcj(ic1e,d after it has be(‘n 
registered, and at any stage of the suit ; (6) but not after the <;asc has b<M'n finally 
decid(‘d, so faj* as the Court is concerncd.{7) 

Clauses ( d ), (C). — It is competent to a Court to rej(!('t after it has been 
admitted and rcgist<.‘red.(8) The power of rejection given l)y this soc.tion dot's 
not aiise merely because the plaint is wi*itt(*n upon paper insiillieh'ntiy 
stampt^d ; hut there must be the additional circumstance of a failure on the 
])art of the plaintiff to supply the requisite stamp paper within the ]Kniod 
fixed.(9) Reading this section with sect. 12 of the Court Fees Act of 1870, the 
Court is not justifted in rejecting a plaint without giving the plaintiff an op])or- 
tunity of affixing the irropcr stamp.(lO) Queere, whether “insufficiently 
stamped’' in clause (c) refers to or includes a wholly unstamped pa])er.(ll) 
S<5<i also next paragraph. As to mistafo; or inadvertence as to Court fee, sec 
e.ases cited. (12) If a plaint be presented upon insufficient stamp and the 


(1) Bhono V. PaUan, 11 W. R. 131 (1807). 

(2) Ganga Narain v. 3'iluckram, 15 C. 532 
(1888); 8. c., 15 1. A. 119. 

(3) Raghubans Puri r. Jyotis Swarupa, 
29 A. 225 (1907). 

(4) Muhammad yadik v. Muhammad Jan, 
11 A. 91 (1888) ; Balvantrao v. BhmiaBhaiikar, 
1 3 B. 51 7 (1889). For a companaoii of ordoi’K 
])a8sod under tliis section, and ss. 5 and 12 of 
the Court Fees Act, see Balkaran Rai v, 
Gobind Nath, 12 A. 129 (1890). 

(5) Ram Gutty v. Goonomonec, 11 W. R. 
177 (1809). 

(0) Kishore Singh v. Sabdal Singh, 12 A. 
553 (1889) ; Venkatosa Tawkor v. Ramasami 
(ylicttiaf, 18 M. 338 (1895) ; Karamaii Sing v. 
(/ockell, 1 (J. W. N. 070 (1897) ; Bralimomoyc 
r. Audi Si, 27 (’. 370 (1899); Jhidmauaiid 
Singh V. Aiiaiit Lai Misser, 4 U. L. J. 421 


(1900), F. B. ; dissenting from Habibul H os- 
sein r. Mahomed Reza, 8 C. 192 (1881); Valiya 
Kesara v. Suppaimair, 2 M. 308 (1880). 

(7) Mahadci e. Ram Kishen, 7 A. 528 (1885). 

(8) Padmaniind Sing v. Anant JjuI 
Misser, 34 C. 20, F. I>. ; s. c,, 11 C. W. N. 38 ; 
4 C. L. J. 421. 

(9) Dhoiidiram r. Savarlan, 5 Bom. L. R. 
198 (HX)2) ; s. e., 27 B. 330. 

(10) Bai Auope v. Mulcliand, 9 B. 355 
(1885). 

(11) Bishnath Prasad v. Jagariiatli Prasad, 
13 A. 305, at pp. 308, 309 (1891). 

(12) Ram Tahal Singh v. l)ubri Rai, 28 A. 
310 (1905) ; ('hatarpal v. Jagi’am, 27 A. 41 1 
(1904) ; and as to the Court’s power to rovisi' 
]iluiiil.ilT’H valuation, see Musst. Bibi Umatnl 
r. Nanji Ivoer, 11 C. W. N. 705 (1907) ; s, c., 
0 C. L. J. 427. 
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deficit Court-fee be nob put in within the time allowed by the Court, the 
latter ought to reject tlie plaint. But if on the date on which the deficit Court- 
fee is ultimately put in, the suit is not barred, the plaint may be regarded as 
if it was presented for the fii’st time on tliat date, and the suit ought to be pro- 
ceeded with.(l) 

Time to be fixed.” — The time fixed for making up stamp-duty on a 
plaint may extend beyond the period of limitation for the suit. If a plaint 
improperly stamped is given back to have a proper stamp fixed, the date of 
the suit is the date on which it was fded,(2) and therefore no question of limita- 
tion can arise* There is nothing in the Code to render a presentation ineffectual 
because the plaint was insufficiently stamped. (3) The view, liowevcr, has 
also been expressed that the presentation of an insufficiently stamped document, 
whiiili if sufficiently stam})od could be treated as a plaint, cannot be rc'gardcul 
as the ijistitution of a suit wit hin the meaning of secA. 4 of the Limitation Act , 
or of the Code. (4) Therefore, when a Court fixes a time under clauses (b) or (c) 
of this section, it must be a time within limitation, and tliis section does not gh e 
a Court power to extend the ordinarily prescribed period of limitation for suit.(b) 
But in a recent case in the Bombay High Court where a memoi andum of appeal 
insufficiently stamped was tiled on the last day allowed by the law of limitatioji 
and tlu; Court refused time 1o pay and rejected the memorandum, this luder 
was reversed on appeal, aiul it was held that the (V)urt had a discr(‘tio]i under 
sect. 140, limited only by clause (c) of this rule. (6) Apart from the question 
of limitation, the Court can extend the jM'riod originally, granted aft(‘r the time 
originally fixed has expir('d.(7) If, however, the order is not complied with 
within the time allowed, the jdaint will be reject(*d. »So a plaint, was filed one 
day before the expiry of t\n) period of limitation, but the Cum‘t-f(‘<‘s wiue difficient 
and the plaintiff was ordered to pay the deficient Court-fees within a week. 
This ord(‘r was compli(jd with one day after the expiry of the time allowed and 
the plaint was registered. Held, tiuit tJic suit was barred by limitation, as the 
deficient Court -fees were not supplied within the appointisd time, and that th(^ 

(]) JIuiii Kumar v. Shaikh Salat- 
ullah, U V. W. N. 841 ; .s. c., 2 t'. L. J. S)7U 
(jyor)). 

(2) Mi. ncgiiiii r. Yusaf All, A. 

H. C. 11. J3U (J874j ; SkiiiTK'r r. Ordc, 0 J. A. 

120 (1870); McMigur t\ liabou Hiiror, 23 
W. it. 447 (187.5); Synd Ambur v. Kali 
Ctlfcnd, 24 W. Jl 258 (187.5); Moti Sahu n 
Cliatri Das, l!.M‘ o (1802); Hari Mohuii 

r. Naimuddin, 20 C. i i i ! 802) ; Cheimappa v. 

Raghunatha, 15 M. 2!, (1891); Surendra 
Kumar v. Kuiija Jlcliary, 27 C. 814 (1900) ; 

8. c., 4 (1. W. N. 818 ; Assail r. Pathumma, 

22 M. 494 (1897), per Subramania Ayyar, J. ; 

Dbondirain v. Savadan, 27 JB. 330 (1902) ; 

s. c., 5 Rom. L. R. J98 ; Rajkisbori v. Madan 
Alolian. 31 C. 75 (1903) ; diss. from Bolkarau 
Rai c. (b.bijid Nath, 12 A. 120 (1890). 

(3) Jbauda Khau v, Rahadui’ AU (1893), 


P. R. No. 3. 

(4) Jaiiiti Prasad r. llauhu Siiigb, 15 A. 
05, 70 (1893). 

(5) Jb.; Voukatiamayya v. KrLsliiiayya, 20 
M. 319 (1.897); Muhammad Ahmad v. Mu- 
iiammad Sirajuddin, 23 A. 423 ( 1 901 ) ; Durga 
Singh V. RishcHhar Ryal, 24 A. 218 (1898) ; 
but see eases eit<‘d anU', u. (2), and in 
particular, Assan i\ Pathumma, 22 M. 194 
(1897), Subramania Ayyar, J., wlio dis- 
agreed with Wmkatramayya v. Krishuayya, 
svpra. 

(0) Achut Ramchandra Pai v. Nagappa 
Rab Ralgya, 38 R. 41 (1913). 

(7) Rhugwaudas Jiagla i\ Haji Abu, 10 R. 
203 (1891) ; see also Raj Kisfiori v. Madan 
Mohan, 31 D. 75, at p. 78 (1903); Amir 
Hussain c. Babu Nauak, 11 C. W, N. 882 
(1910). 
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fact of the plaint being registered did not prevent its rejection under sect. 54 
(corresponding with this rule), the terms of whichare iniperativeand mandatory. (1) 
It has been held by a Full Bench of the Madras Higli Court that the suit is not 
barred by limitation if tlie deficiency is supplied within the time fixed by the 
Court after the expiry of the period of limitation. (2) 

Clause (d). — The words of the rule are imperative. So the plaintiff is 
bound to satisfy the Coui't that his right of action is not barred. (3) The Coui’t 
also is bound to take notice of such a bar, if it exists. (4) So far as rejection 
under this rule is concerned, it is incumbent only when “ from the statement 
on the plaint ” the suit appears to be barred.(5) 

Where a plaint in a Civil Court alleges facts whicli, if true, would show 
iluit the dispute or matter involved in the suit was one to which sect. 93 or 
sect. 95 of Act XII. of 1881 woidd apjdj'’, the plaint should be rej('.cted under 
clause (d) of this rule, or possibly in some cases returned under 0. Vll. r. 10.(0) 
The language of sect. 80 is imperative, and absolutely debars a Court from 
entertaining a suit instituted without compliance with the provisions of the 
section. A Court cannot, under such circumstances, stay proceedings and 
allow lime to the ])laiutiff to serve the requisite notice, but its only course is 
to reject the plaint under clause (a) of the rule. (7) Where the plaintitf sued 
to establish a mul-raiyttii right wJiich by a Covernmont- order was not granted, 
and also sought for the position of a mustayir and to set aside the executive 
orders of the Commissioner and the Deputy Commissioner, and the lower 
Courts rejected the plaint under sect. 54 (the present rule) : lield, that upon the 
allegations made iji the plaint the suit ouglit to have been tried and the plaint 
could not be rejected on the ground of the suit being barred by any jiositive 
rule of law. (8) 

No rejection in other cases.—Neither this nor any other rule authorizes 
the dismissal of a suit on the ground that the land in dispute as described in 
the plaint cannot be identified. (9) It was even held, in the muler-nientioned 
case, (10) that the plaint ought not to have been rejected. The actual decision 
may be supported on the ground that the identiticatit)n was in fact held to 
be sufficient ; but apart from this the order was in form as the plaint had 
been returned for amendment and was rcfiled Avithoiit amendment. A plaint 
should not be rejected because a wrong date is given for the caiis(! of action. 


(1) Braliiiiomoyi Htisi v. Audi 8i, 27 C. 
‘MQ (1899 ) ; the question of limitation did not 
ncc(;ssarily arise as the r('jcctioii was under 
tlie terms of this section. 

(2) Gavaranga Sahu v. Boto ICrishna, 82 
M. 305 (F. B.) (1909). 

(3) Rajah Perhlad Sein v. Rajonder 
Kishoro, 12 W. R. 6, 18, 19 (1869) ; s. c., 12 
M. I. A. 292. 

(4) Moru V. Gopal, 2 B. 120, 123 (1877). 

(5) See Saluji v. Rajsangi, 2 B. H. C. R. 
162 (1864) ; appd. in Balava v. Shidgonda, 
7 B. H. G. R. 99, 101 (1870) ; decided under 
the Cbde of ] 859. It was said that there was 
a duty imposed ou tho Court of taking any 


objection that may exist in point of law, not 
merely apjjarmit on tlu' ])huut, but which 
might be elicited by questioning tho plaintiff. 

(6) Tarapat Ojha v. Ram Ratan Kuarf^l5 
A. 387 (1893). 

(7) Bachohu Singh v. Scicretary of State, 
25 A. 187 (1902). 

(8) Nawab Singi! v. Charan Rana, 6 
C. W. N. 411 (1901). 

(9) Kazim Sheik v. Hanosh Sheik, 1 C. W. 
N. 574 (1897) ; Jaladhar v. Kinoo, 1 C. W. N, 
elxxxix. (1897). 

(10) Durga Churn v, Kala t!hand, 7 G. VV 
N. 615 (UH)3). 
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Provided the action is not barred, it should be amended ; (1) as also where in 
a suit for a kahulyat tJie date of tlie commencement of the hahulyat is not given. (2) 
A plaint slioiild not be rejected or the suit dismissed simply because 
strictly accurate language lias not been used in describing the cause of action ; (3) 
nor because costs in respect of a former suit have not been paid ; (4) 
nor because the document on which plaintiff sues has not been filed 
with the plaint ; (5) nor if presented to the wong Court, for in that case it 
should be returned. (6) 

Appeal from order rejecting plaint. — ^An order rejecting a plaint is 
a decree, (7) and is tlierefore appealable unless there is any statutory prohi- 
bition to the contrary. (8) Wlicther there is such a prohibition depends 
upon Ihe construction to be placed on sect. 12 of the Coiut Fees Act (VTJ. of 
1870), which enacts that ‘^(^v(uy question relating to valuation” shall be 
(lecid(‘.d by the Court in wJiich a plaint or memorandum of appeal is filed, and 
sucli decision shall l)e final as between the parties to tlie suit. According 
to one view whit'h has l)ccn taken, it was the intention of the framers of the 
(!«)d<^ t hat whenever a plaint is rejected under this section, and in every case 
falling witliiri it, there is an appeal, (9) the Court. Fees Act not contemplating 
a case wlien the (\)nrt refuses to hear a suit. (10) Therefore when a plaint is 
rejected under this rule, either because the relief sought is undervalued oj* 
because although the relief sought l)eing pro])erly valued a sufficient Court- 
fee stamp has not been paid, tiiere is an appcaL(ll) TJiis view appi'ars to 
proceed on the ground that the Code has removed the finality declared by 
sect. 12 of t.he (’ourt Fees Act. (12) According to another view which lias been 
taken, the ojierat ion of sin t. 12 of the (Wrt Fees Act is not affected by the 
(^Tde, but in certain cases there is no “ question relating to valuation ” witln’u 
the meaning of that section, and there is tlierefore an appeal under sect. 9() of 
the Code.(13) It has thus been held that the Court Fees Act applies merely to 
decisions as to the valuation of a suit in a particular class whim then', is no 
question of the article in tlie schedule governing the case, Imt that an 


(J) Rajah Sherraj v. Niir Khan, 7 A. 
H. C. R. :m (1875). 

(2) Golam Mohumfd v. Asniut Ahi, JO 

W.R.(r.B.)]4(l8r»8); S.C., {{.L. it.) 

974. 

(3) Xiiglis V. Rain Singh, W. H. (F. B.) J59 
(J864). 

(4) Luckoymonec v. Khettor (Joomary, 2 
Ind. Jur. N. S. IJ7. 

(6) jHirlt. i ‘ 1 s^achand, 2 B. H. V. R. 369 
(1865). 

(6) Khandu v, Sh;^ ji, 5 B. H. C. R. 212 
(1868) ; and this even after the trial has been 
concluded : Prabhakarbhat v. Vishwambhar, 
8 B. 313 (1884). 

(7) S. 2, ante. 

(8) S. 96. 

(9) Muhammad Sadik v. Muhammad Jan, 
11 A. 91 (1888). 

(10) Omrao v. Jones, 12 C. L. R. 149, 160 


( 1882 ). 

(11) lb.; Aj>>u(lliya v. Llunga, 6 (\ 249 
(1880), when tin; ('ourt held that the plaint 
was insufficiently stamped, and t.h(;re appears 
to have boon no question of the artide or 
se.liodule under which the ease came. 

(12) See last case and Muhammad Sadik v. 
Muhammad Jan, supra ; as regards the latter 
ease, Kdge, C.J., in Balkaran Rai v. Gobind 
Nath, 12 A. 129, at p. 154 (J890), stated tliat 
in so far as it decided that an appeal lay 
from a decision, which was a decision within 
the meaning of s. 12 of the Court Fees Act, 
it was (UToneous. 

(13) See Balkaran Rai v. Gobind Nath, 12 
A. 129 (1890), at p. 153, where it was pointed 
out that what the class of cases next referred 

■ to decide, is that a question of category is 
not a question “ relating to valuation,’* and 
therefore not one declared to be final. 

.3 a 
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appeal lies against a decision as to the class to which a suit belongs, and there- 
fore d fortiori when a plaint is rejected or a suit dismissed, on this 
ground sect. 96 has operation, tliere being no prohibition to tlio contrary. (1) 
The Bombay High Court, doubting the distinction drawn in the first of 
the Madias cases cited, lias said that where tlicrc really is a valuation to be 
made by a Judge in order to determine a variable proportional Irv, it cannot 
be said that liis reasoned choice amongst the several categories of suits is not 
as essential an clement of his valuation as the subsequent arithmetical 
computation by which it is completed ; and that where the Judge can enter 
on a valuation at all, the determination of tlie one factor, as much as of the 
other, must be a “ question relating to valuation,” and as such a question 
closed as between the parties by the Judge’s decisi()n.(2) Jhit in some cases 
under the Court Bees Act a suit is one admitting of valualJon by a Judge, in 
other cases the valuation rests with- the plaintilT. Again, in some cases t]i(‘. 
fee is ad valorem^ thus admitting an inquiry by the Court, in otlier cases the 
f(^(^ is fixed. The cases therefore where a .Judge can enter on a valuation aie 
quite different from those where an inquiry is quite gratuitously mitered into, 
either because the matter re.sts in the discretion of tlie plaintiff or because thti 
fee is fixed.(3) The Bombay Ifigli Court lias therefore held tliat on tlie question 
wliether or not any particular suit, was one admitting of valuation ])y the Judge 
an ajipeal lies. (4) An appeal has also boon all()W(‘d where the CWit 
of first instance rejected the plaint without giving tlie plaintitl an oppor- 
tunity of afHxiiig the proper stamp.(5) In a suit- for 1.aking accounts 
valued at Jts.LSO, it. was held that the appeal from the order, rejecting the 
plaint, lay to the District and not the High Court. (G) Where excess stamps 
have been filed in consequence of an overvaluation of the appeal the surplus 
amount should be refunded. (7) 

Revision.— A decision on valuation was, notwithstanding its declared 
finality, formerly held subject to revision. (8) 

12. Wkerf a plaint is rejected the Judge sliall record aji 

Procedure on rejecting order to that effect with the reasons for such 
plaint. 

“ Record.”— The words irifh hia own hand'' have been omitted. 


Nagesh, 23 B. 4S(i, 4U0 (J8{)8); Kashinath 
V. Govinda, 15 B. 82 (IStK)) ; Balvantrao 
V. Bhimashankar, 13 B. 517 (1889); tSar- 
darsing v. Ganpatsing, 17 B. 50 (1892). 

(6) J^ai Anope v. Miilchand, 9 B. 355 
(1885) ; see Thakoor Patuck v. Ranisooinrun, 
1 A. H. a R. 17 (1869), 

(6) Vithal V. Balkrislina, 10 B. 610, 616 
(1886); Annamalai Uhotti v. Cloete, 4 M. 
204 (1881). 

(7) Bai Aniba r. Pranjivandas, 19 B. 108 
(1894). 

(H) hf re. Grant, 14 AV. R. 47 (1870). 


(1) Gunga Moufti v. Goj»al Chundur, 19 
W. R. 214 (1873) ; Chunia v. Ramdial, 1 A. 
360 (1877); Annamalai Chetti v. Clocto, 4 
M. 204 (1881) ; Omrao v. Jones, 12 (\ L. R. 
149 (1882) ; Kanaran v. Komappan, 14 M. 
1G9 (1890) ; Studd v. Mati Mahto, 28 C. 334 
(1901) ; Prokash v. Bishambhar, 14 C. W. N. 
343 (1909). 

(2) Vithal V. Balkrishna, 10 B. 01 0, 614 
( 1 886) ; and sec remarks in Muhammad Sadik 
V. Muhammad Jan, 11 A. 91, at p, 93 (1888). 

(3) A^ithal v. Balkrishna, supra, at p. . 
015. 

(4) Ib., at pp. 616, 61 (I. 8eo Dada Bhau v. 
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13. The rejection of the plaint on any of the grounds 


Where rejection of 
plaint does not preclude 
presentation of fresh 
plaint. 


hereinbefore mentioned shall not of its own 
force preclude the plaintiff from presenting 
a fresh plaint in respect of the same cause 
of action. 


Effect of rejection.— Tlie rule, which corresponds with sect. 36 of the 
Code of 1859, and 56 of the last Code, says, “ of its own force'' Tjie claim 
may, however, of courses hecomc, after rejeclion, barred by lapse of time.(l) 
It is to be observed tJiat the rule applies to rejection on any of the 
grounds liejeinbefore mentioned — tliat is, the grounds in r. 11. It has 
been lie^ld that wliere a plaint has been rejected for default of appearance in the 
Mamlatdar’s Court und<‘r sect. 13, Bombay Act III. of 1876, tiio rule of res 
judicata applies. (2) Suoli a rejeciion is analogous ratlicir to tlic procedure under 
0. IX. r. 9. 

Documents relied on in j)lainL 

14. (1) Where ii plaintiff sues upon a document in his 

Production of docu- possession or power, he shall produce it in 
meat on which plaintiff (joint when the plaint is presented, and shall 
at the same time deliver the document or 
a copy tliereof to be filed with the plaint. 

(2) Where he relUis on any other documents (whether in 
List of other docu- his possession or power or not) as evidence in 
support of his claim, he shall enter such 
documents in a list to be added or annexed to the plaint. 

Document sued upon- —This is a very wise provision, its object being 
to prevent the dislioiiest fabrication of documents, (3) and to give the defendant 
notice of the documents relied on so as to enable him to reply to the claim.(4) 
All documents sued upon luust be produced, sucli as pottali (5) and title-deeds. (6) 
A defendant is entitled under the Madras High Court Kules to be furnished 
with a copy of documents sued on, wliich are deposited with the plaint. (7) It 
was licld in an early case, (8) that all documents delivered should be received 
and filed with the plaint, tliougli, if not admissible in evidence, they will after- 
wards he rejected and returned. And the law is still the same, that the mere 
])r()d action or filing of a document docs not operate as its admission in evidence, 
and that it wdll not be put on tlie record unless it is duly admitted in accordance 
with the rules prescribed. 


(1) Kaduinl' . ^ v. Unnopoonm, J4 W. R. 
289 (1870). 

(2) Ramcliantlia i Bhikibai, 6 B. 477 
(1882) ; rof,, Rajaraiii c. Gaiiosh, 21 B. 91, 97 
(1895 ) ; Parushoti/am v. Chatargir, 25 B. 82 
(1900 ) ; dissenU'd from on the ground that a 
dismissal in limine does not give rise to the 
plea of res jtidicaia : Ramchandra v. Nar- 
sinhacharya, 24 B. 251, at pp. 253, 264 
(1899). 

(3) Premsookv. Rajkisto, 1 Hyde, 146, 140 


(1863). 

(4) Paiijab Ch. C. Instr., s. 2, r. 10. 

(6) Atta Oollah v. Sukeoooddecii, 1864, 
W. R. 271. 

(6) Lt^kliraj Roy v. Miitty Madhub, 14 
W. R. 95 (1870). 

(7) Haji Mahomed v. Subha Naidu, 21 M. 
490 (1897) ; see as to Bombay N. W. P. and 
Panjab Rules, Hukm Chand, C. P. 0. 664. 

(8) Roshun Jehan v. Enayut Hossein, 
Marsh. 127 (1864). 
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Document relied on.— Tlie rule requires a plaintiff to file with his plaint 
a list of all tlie documents on which he relics ; tliat is, which he is then in a 
position to know to be essential to his case, whether in his possession or 
power, or not.(l) These words will therefore fas they now expressly state, 
and w'as Jbniierly licld (2) under the corresponding sect. 39, clause (1) of tlie 
Code (jf 1859] include all the documents the plaintiff intends to use in evidence, 
and not only those which are the essence of the claim and on whicli 
the suit is based, (3) which are provided for by tlie first paragraph. They do 
not include, however, documents tendered merely for comparison of hand- 
wri ting. (4) 

Penalty. — The penalty for not producing these documents when called 
on to do so is not tlic rejection of the plaint, but tliat prescribed in r. 18. viz. 
not being able to put them in without the special leave of the Judge. (5) 

Inspection. — The Bombay High Court has held that it has not been the 
practice 1o order the plaintift to give inspection of documents other than those 
relied on in the plaint, and included in the list of documents annexed to the 
plaint as required by this rule, till after the writlen statement is filed ; but that 
this is not, how'ever, an inflexible rule in all cases. There inny be eases where 
it would be uuperative to order tlie jilaintiff to produce and give inspection to 
the defendant of a document which he may not have mentioned in tin; plaint 
or enumerated in the list of documents annexed thenflo.lfl) 

15. Where any such document is not in the possession or 
statement in case of power of the flaintiff, he shall, if possible, 

documents not in his state in whose possession or power it is. 

possession or power. ^ ^ 

16. Where the suit is founded upon a negotiable instru- 
Suits on lost negoti- meiit, mid it is proved that the instrument 

able instruments. jg jogt, and an indemnity is given by the 

plaintiff, to the satisfaction of the Court, against the claims of 
any other person upon such instrument, the Court may jmss 
such decree as it would have fassed if the plaintiff had produced 
the insti’ument in Court when the plaint was presented, and had 
at the same time delivered a co])y of tlu^ instrument to be filed 
with tlie plaint. 

Negotiable instrument.”— Act V. of 1866, sect. 14. A suit will lie on 
the ground that the indorser refused to give a now cheque for one lost, or to 
refund the money paid for it. The drawer should be made a party. (7) 


(1) Mimkshi V. Velu, 8 M. 373, 374 
(1885). 

(2) Prerasookh v. Rajkisto, 1 Hydo, 146 
(1863). 

(3) As was held under the first Code in 
Kamecineo v. Hurroraoney, Coryton, 161 
(1864-5). 


(4) Minakshi v. Velu, 8 M. 373, 374 (1886). 

(5) Gopal Gundapa v, Vishnu Krishna, 22 
B. 971 (1897). 

(6) Khotsidas v. Narotum Gordhundas, 9 
Bom. L. R. 1084 (1907). 

(7) Baldeo Prasad v, Grish Ohandar, 2 A, 
764 (1880). 
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17. (1) Save in so far as is otherwise 'provided by the [s. 62.] 
Production of shop- Bankers' Books Evidence Act, IHin, where the 
document on which the plaintiff sues is an 
entry in a shop-book or other account in his possession or power, 
the plaintiff shall produce the book or account at the time of fihng 
the plaint, together with a copy of the entiy on which he rehes. 

(2) The Court, or such officer as it appoints in this behalf, 

Original entry to be shall forthwith mark the document for the 


marked and returned. purpose of identification ; and, after examin- 
ing and comparing the copy with the original, shall, if it is found 


correct, certify it to be so mid return the book to the plaintiff and 
cause the copy to be filed. 


Production. — It was held tliat sect. 39 of Act VIII. of 1859, which corre- 
sponds will I tliis rule, did not require the Coiul to inspect tlic document, but 
only that it should bo iimrked for identification and the copy compared with 
the original.(l) If the book is not produced before the suit is registered, but 
a day is fixed for its production, tJie Court cannot, even on a contumacious non- 
production of it, reject the plaint, the only effect of tlie non-production being 
that provided in the next rule as to the inadmissibility of tlie book in evidence 
at any subsequent stage, (2) 


18. (1)A document which ought to be produced in Court Ls*®8d 
Inadmissibility of docu- ^y the plaintiff when the plaint is presented, 
mont not produced when or to be entered in the list to be added or 
plaint filed. annexed to the plaint, and which is not pro- 

duced or entered accordingly, shall not, without the leave of 
the Court, be received in evidence on his behalf at the hearing 
of the suit. 

(2) Nothing in this rule applies to documents produced for 
cross-examination of the defendant’s witnesses, or in answer to 
any case set up by the defendant or handed to a witness merely 
to refresh his memory. 


Scope of rule. — This rule is intended not to prevent a person from com- 
mencing his suit until he has collected all his documentary evidence, but merely 
to place a ('ii' h upon the fabrication of evidence by excluding documents not 
produced in the {*rst instance unless a good and sufliciont reason is given for 
their non-producti(m at that time ; and therefore if a document is not produced 
or entered in the list, the plaint itself cannot be rejected. (3) 

“ Ought to be produced.” — See rr. 14r-17, ante, and notes thereto. 


(1) Atmaram v. Amirchand, 3 B. H. C. R. (3) Ex 'parte Rayachand, 2 B. H. C. R., 

U2, 93 (1866). A. C. 369 (1869) ; Mewa l,«al v, Kumorji, 13 

(2) Gopal Guiidaija v. Vishnu Krishna, 22 C. W. N. 797 (1909). 

B. 971 (1897). 
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Shall not.” — Tlic words are iiiiperativej(l) and proJiibit a plaintilf 
from using an}’ document wJiioJi he ouglit to have, but did not pnxiuco or enter ; (2) 
unless the Court exorcises the discretion given to it under this rule. (3) But, 
as already stated, if a document is not produced or entered, tlie plaint itself 
cannot be reject(xl.('l) 

“Leave.” — WJiere docunnuits wercj referred to an Aineen to inspect, and 
w^ere ultijiiately acted upon l)y the Court, this was Jield to be abundant proof 
of “sanction,” the term used in the Code of 1859.(5) It is a sufficient reason 
for the grant of leave that the plaintiif was in ignoiance of the existence of the 
document when the plaint was filed ; (C) that the dociuncnt was with the Collector, 
to whom it liad been sent for the purpose of being stamped ; (7) or that the 
Court is satisfied of its hand fde nature and reliableness ; (8) or if there is no 
doubt of the existence of the document at the date of suit. (9) The question 
of reception is one of discretion, which will not be interfered with on appcal.(lO) 
Where, however, Jehusra papers whkh formed the very essence of tlie action 
were not filed or produced, the Coui’t was held to have been justified in j-ejecting 
them when subsequently tendered in cvidence.(ll) 

“ Received in evidence.” — Merely giving a document to a witness to 
refresh liis memory is not receiving it in evidence, for a document may be so 
used which is not evidence in itself.(12) Such a document is therefore expressly 
excluded from the section. 

Appeal. — The reception of evidence afterwards with leave is not a ground 
of appeal. (13) Tlie admission is conclusive even when no reasons are given, 
and the Appellate Court cannot refuse to consider tlie admitted documents 
as evidence ; (14) though, of course, the Appeal Court may attach such weight 
to the document as it thiidcs proper, or say whether it ought to be treated as 
evidence as against particular parties to the suit. (15) But tlie refusal to receive 
a document may bo a good ground of appeal. (IG) 


(1) liitchie V. Gladstone, 1 Jnd. Jur., 0. S. 
125(1802). 

(2) Premsook v. Rajkristo, 1 Hyde, 145 
(1862-63). 

(3) Lojx'z V. Driborg, W. R., 1804, Act X., 
07 (1803). 

(4) Ex 'park Rayachaiid, 2 B. H. C. R., 

A. C. 369 (1865) ; (jopal v, Vishnu, 22 B. 
971 (1897). 

(6) Gosaiii Tuta v. Raja Rukminiballab, 3 

B. L. R., P. (\ 34 (1809) ; s. c., 13 M. I. A. 
77, 83. The Allahabad High Court Rule?, 
40 (i), require that the leave, together with 
the reasons, therefore bo given by a written 
order signed by the Judge. 

(0) Ritehie v. Gladstone, J liid. Jur., 0. 8. 
125 (1862). 

(7) Va: purie Rayachaiid, 2 B. 11. C. R., 
A. (!. 309 (1805). 

(8) Atta Oollah v. 8ukecooddeen, 1804, 


W. R. 271 (1803). 

(9) Devidas v. Pirjada, 8 B. .‘177 (1884). 

(10) Atta Oollah v. Sukeeooddcen, supra, 
vide post. 

(11) Amur Ghand v. Ram Ruttuu, J 8 W. R. 
515 (1872). 

(12) Ramji v. Rangayya, 1 M. H. (t R. 
108 (1803). 

(13) Gosaiu Tola v. Raja Rukminiballab, 3 
B. L R., P. 0. 34 (1809) ; .s. c., 13 M, 1. A. 
77. 

(14) Minakshi r. Vein, 8 M. 373 (1885). 

(15) Akbur Ali v. TOhyoa Lai, G C. 066 
(1880). 

(16) Maliadevappa v. Srinivasa Rau, 4 M. 
417 (1881); Devidas v. Pirjada, 8 B. 377 
(1884). In Atta Oollah v. Sukeeooddcen, 
1804, W. R. 271, the Liwor Appellate Court 
received the doeumeut and the High Court 
declined to interfere in special appeal. 



ORDER VIII. 


WriMm Statement and Set-off. 


1 . The defendant may, atid if so required htj the Court, shall 
or before the first liearine or within such 
time as the (Jourt may fermit, present a written 
• statement of Ins defence. 


‘‘The defendant.” — Tlio rule has been reconstructed and shortened, li 
fonueiiy commenced “ The jmrlics'^ Ordinarily this was the defendant. Bui 
a plaintiff may, after he has filed a plaint, put in a written statement, or i1 
may be called for by the Court under r. 9, fast. A Court has no authority tc 
receive a written statement in a suit from one wdio is not a party, or to permit 
such a person to appear at the licaring.(l) A third party will not be allowed 
to file a statement for a plaintiff or defendant wdio has neglected to do so liim- 
self.(2) But if the parties are present in person or by pleader, the mere 
fact that the defendaiit has not filed a written statement does not wairant 
the trial of the suit cx parfc.(3) As to the picsumption of authenticity, see 
below.(4:) The corresponding section to this in the Code of 1859 was 
sect. 120. 


“At or before the first hearing.”— See notes. to r. 9, post. Under the 
Code of 1859 the word “ before ” did not occur, and it was therefore held that 
the admission of written statements on s(*,veral dates was wrong. (5) Written 
statements may now be received at any time, provided it is before the first 
hearing or by order of Court under rr. 6 and 9. Reasonable tune should be given 
to a defendant to file his written statement. (6) 

“Present.” — The word formerly used was tender.'’ The production 
of the wi’itlcn statement at the trial was held (7) to be the tendering under 


(1) Moharanot) Knmoinoyee v. Bykunt 
Ohunder Mustofoc, W. R. 17 (187fi). 

(2) Denomoyeo Bohcjoc v. Tara Churn Coon- 
doo, Bourko, 153 (1865) [application by son 
to file written statement, alleging his interest 
as reversioner, his father, the plaintiff, having 
gone away without filing a written statement 
after ho had been ordered to do so]. 

(3) Sivarajadhani v. Kuppagantulu, 2 M. 
H. C. R. 311 (1865). 


(4) Soorendronath Roy v. HeeromoneoBur- 
luonoo, 10 W. R. P. C. 36, at p. 42 (1868) ; 
Radha Prasad Sing v. Lai Sahab Rai, 13 A. 
63, 64 (1890). 

(6) Ali Nukee v. Torab Ali, W. R. (1864), 
p. 44, 

(6) Lokhenath Thakoor v. Sobanath 
Misser, 6 W. R. 39 (1866). 

(7) Keshavji Naik v. Nasarvanji Ardesir, 
10 B. H. C. R. 426, 427 (1873). 
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the Code of 1859. But now it would appear to be the presentation of the written 
statement, wlienever tliat may be. 

Written statement.” — It has been said that English rules are to be 
applied with discretion in this country, where a strict system of pleading has 
not liitherto been followed ; but here, as everywhere, the first object of 
pleading is to inform the persons against whom the suH is directed what the 
charge is that is laid against them. The principle is equally valid as applied 
to cither party in the cause. Amendments have, however, now been intro- 
duced into the Code to seeme a stricter and more accurate system of pleading. 
Under 0. XIV. r. 3, fast, the Court frames the issues according to the 
allegations in the plaint and written statement.(l) As to the nature of a 
written statement, see notes to 0. VI. r. 2. The effect of a written statement 
may be considered from the point of view of the plaintiff or defendant. As 
rt‘gards the former, he has to prove his case. He may, however, be dispensed 
fi'om doing this, in whole or in part, by the admission of the defendant. What 
is not admitted must be proved. (2) An admission may not only operate to relieve 
th(; plaintiff in his proof, but it may shift the burden to the defendant. (3) 
It has sometimes been supposed that no portion of a defendant’s written 
statement can be read against him without the wdiolc statement being 
read. The true rule, however, is this : that if a man makes a qualified 
statement (4) you cannot use the statement against him apart from the 
qualification ; not tliat if a man makes a series of independent unqualified 
statements any particular one of those statements cannot be used against 
iiim.(5) A written statement cannot, of course, be read against any 
pai’ty save him by whom it has been made or those who are bound by his 
admission. (6) An admission by one defendant does not bind the others. (7) 
Looking at the matk‘J from the point of view of the defendant, the 
writt(in statement is, of course, not evidence so as to dispense the defendant 
from proving the facts stated ; (8) nor is it evidemxi in the defendant’s favoui’, 
so tliat if a defendant admits one fact, and thereby dispenses with proof of it, 
he is not entitled to say tliat the plaintiff has relied on liis statement as 
evidence', and that h<', the defendant, is in consequence in a position to claim 
that the whole of it may be read as (evidence in Ids favoiu’.(9) Pleadings 


(1) Burjorji Cursetji v. Muncherji Kii- 
verji, 5 B, 143, 152, 153 (1880). 

(2) See Burjorji Cursetji v. Muncherji 
Kuverji, 5 B. 143 (1880) ; Brojo Rajkishore 

V. Bishonauth Butt (1864), W. R. 305, 306. 

(3) See Maniklal Baboo c. Ramdas Mazum- 
dar, 1 B. L. R., A. C. 92 (1868). 

(4) Poolui Bcharee Sein v. Watson & Co.. 0 

W. R. 190 (1868) [ovemiling Nobeen Kisheii 
/ . Shofatoollah, 1 W. R. 24 ] ; Radha Churn 
Chowdhry v. Chunder Monco Sikdar, 9 W. R. 
290 (1868 ) ; Rajah Nilmoney Singh v. Ra- 
manoo^rah Roy, 7 W. R. 29 (1867). 

(5) Baiktvnthanath Kumar v, Chandra' 
Mohan Chowdhry, 1 B. L. R., A, C. 133, 137 


(1868). 

(6) JuggesHur Muokerjee v. Gopno Kishen, 

5 W. R. 50 (1866). 

(7) See ib. ; Lachman Singh v. Tansukh, 

6 A. 395 (1884) ; Azizullah Khan v. Ahmad 
Ali, 7 A. 353 (1886) ; Kali Butt Jha v. Abdul 
Ali, 16 C. 627, 635 (1888). 

(8) Ijjutoollah Khan* v. Ram Churn 
Cangooleu, 12 W. R. 39 (1869); Mookia 
Keshce v. Koylash Chunder Mitter, 7 W R. 
493 (1867) ; Juggessur Mookerjee v. Gopee 
Kishen, 6 W. R. 60, 51 (1866) ; Shaikh Shur- 
furaz V. Shaikh Bhunoo, 16 W. R. 257 (1871). 

(9) Shaikh Shurfuraz v. Shaikh J.)hunou, 
supra. 
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in Indian Courts have not hitlierto been construed with the same strictness as 
pleadings in Englisli Courts, (1) and therefore a mere omission to deny an allega- 
tion has not always been taken as an admission of it so as to dispense the plaintiff 
from proof of the fact alleged.(2) Stricter rules have now been intro- 
duced (sec 0. VIII. r. 5). As against the party affected liis statement 
primarily operates by way of admission and not (‘stoppel.(3) If a party 
wishes to give evidence of a fact of which he became aware after lie has filed 
his plaint or written statement, as the case may b(^ he should file a 
written statement or supplementary written statement before flic healing. (4) 
If leave is given to file a further written statement on or before a particular 
date, it will not, if filed after that date, be ordered to b(‘, tak(ji off the file if 
the opjfiosite party has delayed to make an ajiplication until the trial. (5) 
Where an additional wiittim statement sought to be admitted was incon- 
sistent with the original written statement, the Court said that in such 
cases there was a difference between an application by the plaintiff and by 
the d(‘fendant. The plaintiff would not be allowed to file such a statement. 
It allowed the filing on payment of all costs, observing, however, that the 
supplementary written statement would rightly be the subject of strong 
comment at the hearing.(6) The Code, it was held, did not conttmplate the 
filing by a plaintiff of a written statement after seeing the written statement 
of the defendant and by way of rejoinder thereto (7) ; but ir. 6 and 9 
r(‘fer to written statements in answ'er to claims of set-off*. A written statement, 
wlujthei it be called for by the Court after the first hearing or is filed by the 
parties under this rule at or before the first hearing, need not be 
stamped. (8) 


2 . The defendant must raise by his fleadmgs all matters 
New facts must be which show the suit not to be maintainable^ or 
sf}eciaHy pleaded. transaction is either void or voidable in 

point of law, and all smh grounds of defence as, If not raised, 
would be likely to take the opposite party by surprise, or would 
raise issues of fact not arising out of the plaint, as, for instance, 
fraud, limitation, release, payment, performance, or facts showing 
illegality. 

Specially pleaded. — “ It often is not enough for a party to deny an 
allegation in his opponent’s pleading; he must go further and dispute its 


(1) Mawab Vaxiiri v. Omrao Begam, 21 
W. R. 59, GO U ' O’ case cited in next 
note. 

(2) Natha Singh r lodha Singh, G A. 40G, 
413 (1884). 

(3) See Abdul Rahim v. Madhavrav Apaji, 
14 B. 78, 82 (1889) ; Maharajah Mirza 
Ananda v. Pidaparti, 13 I. A. 32, 42 (1885) ; 
Mina Konwari v. Juggut Setani, 10 C. 19G 
(1883) (petition] ; Madhopersad v. Gajadhur, 
11 (j. Ill (1884), 

(4) Munehershaw Bezonji v. New i)hur- 


rumsoy, etc,, Po., 4 B. 570 (1880). 

(5) The Ntjw Fleming and Spinning, etc., 

Co. Kossowji Naik, 9 B. 373, 381 (1885). 

' (6) Basimani Basi v. Srinath Chose, 3 
B. L. R. App. 11 (J8G9). Sou, however, 
observaiionH of P. C. in Bouglas v. Collector 
of Benares, 5 M. 1. A. 271, at pp. 289, 290 
(1851). 

(7) Jadub Ram Bob v. Ram Lochun 
Muduck, 5 W. R. .56 (1866). 

(8) In re Cheiag Ali, 12 C. L. R. 3(»7 . 
(1882) ; Nagu n. Yoknath, 6 B. 400 (1881). 
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validity in law, or set up some allirmativc case of his ov n, iii ajiswci' to it . in 
the technical language of the old pleaders, it will not serve his 1 ur]i to nieiely 
if averse the allegation ; he must confess and avoid Thus, if tJie plaintifi sets 
up a contract which was in fact made, it will be idle for the defendant merely 
to traverse (i.e. deny) the making of the contract ; lie should amfess {i.e. admit) 
that he made the contract, but avoid the effect of that confession by pleading 
the Statute of Frauds or Limitations, or setting up that the contract has been 
duly performed or rescinded. A defendant, however, is not bound to admit 
an allegation which lie seeks thus to avoid, or wliicli h(‘ allt!g(^s io be bad in 
law. He may at the same time deny its truth, so long as makes it, quite 
clear how much lu^ is denying. He may, indo(‘d, take all three ct>uis(‘s at 
once ; the allegation may b(i traversed in point of fact, and objecte l to as bad 
in law, and at the same time collaUnal matter may be ])l('ad<'d to destroy its 
effect. Any number of defences may now be ])i(;aded tugetluo' m tlie same 
action without leave, although they are obviously inconsistent." (1) A 
defendant may “ rais(' ])y liis defence, without leave, as many distinct and 
separate, and therefore inconsistent, defences as he may tldnk propei', 8ii])j(!ct 
only to the provision (2) contained in 0. VI. r. 10, as to stjiking out 
embarrassing matt(U'. And a dehmee is not embarrassing merely because it 
contains iiiconsist^mt averments. (3) But all thes(‘ various defences must be 
clearly and distinctly plead(‘d and the facts upon which each is grounded 
should be stated separaUdy. As a rule each defence sliould fojni a separate 
paragraidi. The defendant must make it quite clear what line of di'feiice ho 
is adopting. Any plea which wears a doubtful aspect- will ])e struck out as 
embarrassing. (4) Above ail, special d<‘fences of this kind must not he mix(‘d 
up with traverses or insinuated into pleas which deny tlu' faeis a]](‘ged by th(‘. 
plaintiff. (5) “ Th<‘- office of a traverse is to contradict, not to excuse* or justify, 
the act complaiiunl of ; its object is to compel th<^ plaintiff to prov(‘ the truth 
of the allegation travers(id, not to dispute its sufficiency in ])oint of law. All 
matter in confession and avoidance, all matter justifying or excusing the aet 
complained of must be specially and separately pleaded ; so must all mattei s 
which go to show that the contract sued on is illegal or invalid, or wliich, if 
not expressly static d, would be likely to take the opposite party by smprise, or 
would raise issues of fact not arising out of the preceding ph'adings. And no 
evidence of such matt(;rs can b<* given at the trial if they be not expressly pleade d. 
This is only fair play.” (6) 


3 . It shall not he suffiemit for a defendant in his written 
^ ^ statement to deny generally the grounds alleged 

enia o e specific. 'plaintiff but the defendant must deal 

specifically with each allegation of fact of which he does not admit 
the truths except damages. 

“It shall not be sufficient.” — This is one of the greatest impi’ovements 


(J) Annual Practice, not(fS to O. 19, r. 15. 

(2) J r 'I'luisiger, L.J., in Berdan 7^ 
(liven wood, Ex. 1). p. 2/)5. 

(3) lie Morgan, 35 C. D. 492. 


(4) Ann. Pr. loc. cit ; Stokes v. Grant, 4 (!!, 
P. D. 25. 

(5) B<'lt V. Lawos, 51 L. ,1. Q. B. 359. 

(6) Ann. Pr. loc. cit. 
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iniroduct^d by tlic Judicatiu’c Act. Formerly the defendant was allowed to 
plead wliat was called “ the general issue/’ i.c. ** that he was not guilty/’ or 
“ that lie never was indebted as alleged,” both of which were conclusions of 
mixed law and fact. Now a defendant may no longer deny generally the facts 
alleged in the Statement of Claim. He must take each matter which is 
alleged against him separately, and either admit it, or deny it, or say that he 
does not admit it. “ It is not merely denial which is meant ; the rule covers 
non-admission ” as well. Whether the defendant says “ 1 deny ” or “ I do not 
admit,” he is equally bound to deal specifically with each allegation of fact 
of which he does not admit the truth.(l) This is the general principle wliich 
now governs every traverse. And in order to make this general principle 
quite clear, special instances are given in subsequent rules (English). (2) “ In 
actions for a debt or liquidat('d demand in money, comprised in 0. 3, r. 6 
(English), a mere denial of the debt shall be inadmissible ” (English 0. 21, r. 1). 
“ In actions upon bills of exchange, promissory notes, or cln^quos, a defence 
in denial must deny some matter of fact, e.g. the drawing, making, endorsing, 
accepting, presenting or notice of dishonom' of the bill or note ” (English 
0. 21, r. 2). ‘‘ In actions for goods bargained and sold, or sold and delivered, 
tii(‘- defence jnust deny the order or contract, the delivery, or the amount 
claimed ; in an action for mon<',v had and received, it must deny the receipt of 
the money, or the existence of those facts which are alleged to make such 
receipt by the defendant, a receipt to the use of the plaintifi ” (English 
0. 21, r. 3). 

‘^Deal specifically.” — What is meant by dealing specifically with an 
allegation of fact ? It means that the party pleading must make it perfectly 
clear how much he admits, and how' much of it he denies. If he does this the 
Court will not quarrel with the phrase which he uses. H('- must not deny en 
bloc everything alleged against him. A d(‘iendant may not now plead 
” that he denies specifically every alh^gation contained in the Statement of 
Claim (or plaint).” Still, in order to deny specifically, it is not necessary to 
write out every scmtence in the Statement of Claim and traverse it in detail. 
It is suffifient when dealing with matters of inducement or any other allega- 
tions which do not go to the gist of the action, to plead that “ the defendant 
denies each of the allegations contained in paragraph 8.” This will have the 
same effect as copying out the whole paragraph and constantly inserting 
“ not.” But when the pleader comes to those allegations which are of the 
gist of the action, he must be more precise. Her must plead : “ The defendant 
never agreed as alleged,” or “ never spoke or published any of the said words,” 
or “never jju'- any such representation as is alleged in paragraph 2 of the 
Statement of Claim ” (3) 

Sometimes, in order to obey the rule and to deal specifically with every 
allegation of fact of which he does not admit the truth, it is necessary for the 
defendant to place on the record two or more distinct traverses to one and the 
same allegation. Thus, if he pleads, “ The d'^fendant never broke or entered 
the plaintiff’s close,” ho thereby admits that the close in question belongs to 


(1) Per JoHsel, M.K., in 'i’horp v. Holds- (2) Animal Practice, notes to 0. 19, r. 17. 
worth, 3 C. J>. p. 940. (3) Ib. 
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the plaintiff. If he intends at the trial to deny that the plaintiff owned or 
possessed that close, he must say so distinctly and in a separate plea. If he 
wishes to raise both defences — i.e. to deny the act complained of, and also the 
plaintiff's title to the land — he must put on the record two separate paragraphs, 
e.g. : 1. “ The defendant never broke or entered the said close.’* 2. “ The 
said clos(‘. is not the close of the plaintiff.” Merely to deny an allegation in 
terms will often be ambiguous and therefore evasive. The pleader must always 
answer the point of substance ” alleged against him, otherwise his pleading 
will be deemed evasive (r. 19, corresponding with next rule). And, if an allega- 
tion be made against him, with details of time and place, etc., he must deny 
the substance of the allegation and not confine himself to denying it along with 
those inessential details.(l) 

“ Each allegation of fact.” — Only allegations of fact should be denied ; 
matter of law should not be traversed. And the defendant should never traverse 
matter not alleged against him : he should be content to answer what is laid 
against him in the Statement of Claim and not troubhj about any other matters 
which the plaintiff might have, but has not raised.(2) Moreover, it is no part 
of his duty, when drafting his dtdence, to anticipate what the plaintiff may 
hereafter allege in his reply. (3) 

Except damages.” — ** No denial or defence shall be necessary as to 
damages claimed, or their amount ; but they shall be deemed to be put in issue 
in all cases, unless expressly admitted ” (English 0. 21, r. 4). This rule applies 
to damage of all kinds whether special or general, and whether the alleged damage 
is part of the cause of action or not. (4) 

4. W/iere a defendant denies an allegation of fact in the 
flaint, he must 7iot do so evasively, hut aiiswer 
uasiue enia . point of sid)stance. Thus, if it is alleged 

that he received a certain sum of money, it shall not he sufficient to 
deny that he received that particular amount, hut he must deny that 
he received that sum or any part thereof, or else set out how much 
he received. And if an allegation is made with divers circumstances, 
it shall not he sufficient to deny it along with those circumstances. 

Evasion. — The pleader * must deal specifically with every allegation 
of fact made by his opponent — that is, he must either admit it fiankly or deny 
it boldly. Any half-admission or half-denial is evasive. Thus a defence in 
these words, ** The terras of the arrangement were never definitely agreed upor 
as alleged,” was held evasive. Jessel, M.K., said: “ The de^ndant is bound 
to deny that any agreements or any terms of arrangement were ever come to, 
if that is what he means ; if he does not mean that, he should say that there 


(1) Annual Practice, notes to 0. 19, r. 17. (4) Ib. ; Wilby v. Elston, 8 C. B. 142 

See next rule. (1849) ; 18 L. J. C. P. 320 ; and see the rc- 

(2) Rassam v. Budge (1893), 1 Q. B. 571. marks of Hawkins, J., in Wood v. Earl of 

(3) Ann. Pr., note 0. 19, r. 18. Durham, 21 Q. B. D. p. 608. 
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were no toi nm of arrangenK^ii, coino to except the. following Icn'ins, and then stah* 
wliat the terms were.” (1) 

“ Point of substance.” — Again, a traverse often becomes evasive^ if it 
follows too closely the precise language of the allegation traversed. Thus, in 
Tildesley v. Harper (2) the Statement of Claim alleged tliat the defendant 
offered the plaintiff a bribe of £500. The defendant pleaded, following the 
exact words of the Statement of Claim, that “ the defendant liad never offered 
the plaintiff a bribe of £500,” which would liave been true if ho had offered 
£400 or £499, or any other suiri. Fry, J., held that the substance was that a 
bribe had been offered and that that was not fairly or substantially denied. 
The defendant should liave pleaded that he never offered “ a bribe; of £500 or 
any other sum.” Ijcave to amend was eventually given. (3) 

Along with those circumstances.” — Tliat is to say, if the plaintiff 
alleges that he “ paid the <l(;fendant £.500 at 35, Fleet Street, on March 3rd, 
1904, in tlu‘. presence of it is an evasive traverse for the defendant to 

plead : “ The plaintiff did not pay the defendant £500 at 35, Fleet Streel-, on 
March 3rd, 1904, in the presence of A.B.” For he might have paid the defendant 
£500 on another day or in another place, or when A.B. was not present. And 
tliese details are only “circumstances”; tliey ar(‘ not of the essence 
of the allegation. It is sufficient and proper for the defendant to answer the 
point of substance and to plead : “ The plaintiff* never paid the defendant .£500 
or any other sum.” (4) 


5 . Every allegation of fact in the 'plaint, if not denied 
specifically or hy necessary implication, or 
peci c enia staled to he not admitted in the pleading of the 

defendant, shall he lahen to he admitted except as against a person 
nnder disability : 

Provided that the Court may in its discretion require any fact 
so admitted to he proved otherwise than hy such admission. 


Answering opponent’s pleading. — The rules of 0. VI.*V1]I, have 
d<‘fined both the manner in wliich each party should state his own case, 
and also prescribe ]k)w he should amswer liis opponent’s pleading. The main 
object of tjie lattt;r rules (5) is “ to seem-e that each party in turn should fully 
admit or clearly deny every raateiial allegation made against him so that they 
may promptly arrive at an issue. With this object three general principles 
are declared : — 

1. Tt is ?(. ' sufficient io deny generally the matters alleged by the opposite 
party, but each j‘;i^’ty must deal specifically with each allegation of fact of which 
he does not admit i lie trutli (0. VIII. r. 3). 

2. When a party in any pleading denies an allegation of fact in the 
previous pleading of the opposite party, he must not do so evasively but answer 
the point of 8ub8tanc.e (0. VIII. r. 4). 


(1) Ann. Pr., note to 0. 19, r. J9 ; Thorp (3) 10 C. D. 393. 

V. Holdsworth, 3 G. D, p. 04], (4) Ann. Pr., note to 0. 19, r. 19. 

(2) 7 C. D. 403, (])) Ib., r. 13. 
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3. Every allegation of fact in any pleading shall be taken t-o be admitted 
if it is not dc'.nied specifically or by necessary implication, or stated to be not 
admitted (0, VIll. r. 5). 

This rule is taken from Enghsh 0. 19, r. 13, but the Legislature has modified 
the rigour of the rule, by providing, in accordance with sect. 58 of the Evidence 
Act, that the Court may, notwithstanding the absence of any sp(^cific denial, 
require any fact to be juoved by the party who relies on it. 

Admissions.— A defendant ought not to deny plain and acknowledged 
facts which it is neither to his interest not in his power to disprove. (1) Where 
allegations arc denied or not admitted, which ought, in the opinion of the Judge, 
to have been admitted, he may make such order as to any extra costs occasioned 
thereby as shall be just (English 0. 21, r. 9). The discretion under this 
proviso indicates that the effect of a failure to deny in a written statement 
an allegation of fact in a plaint, docs not necessarily amount to a proof in the 
plaintiff's favour. (2) It is in the discretion of the Court to allow or disallow 
an application for amendnumt of a plaiiit.(3) Tlu^re is no difierence in efiVet 
between denying and noi adtuiUing an allegation. (4) The distinction usually 
observed is tbah a party denies any matter wbicb, if it ban ocxmrred, would 
have been within his own knowledge, while h<^ refuses to admit matters which 
arc alleged to have happened behind bis back. But whether he denies or 
docs not admit, he must make'it perfectly clear how much he di.spules and how 
much lie admits. (5) 


6. (1) Where in a suit for tlio recovery of money the 

DoH-nniorc nf cpf nfT defendant claims to set-ofi against, tlie 
to be given in written plaintiff s demand any ascertained sum oi 
statement. money legally recoverable by him from tln^ 

plaintiff, not exceeding/ the pecuniary limits of the jurisdiction 
of the Court, and both parties fill the same character as they 
fill in tlie plaintiff’s suit, the defendant may, at the first hearing 
of the suit, but not afterwards unless permitted by the Court, 
f resent a written statement containing the paiticulars of the 
debt sought to be set off. 

(2) The written statemenl shall have the same effect as a 
plaint in a cross-suit so as to enable the 
Effect of set-off. Court to pronounce a final judgment in respect 

both oj the original claim and of the set-off : but this shall not 
affect the lien, upon the amount decreed, of any pleader in respect 
of the costs payable to him under the decree. 


(1) Per Malingfl, V.C,, I.Kje Conservancy 
Board v. Button, 12 C. 1). 383, affirmed 6 
Api). Cds. 685. 

(2) SatyoB Chandra Sarkar v. Monmohini 
J)aBi, l9 (\ L J. 518 (1914), p. 523, per 
Jenkins, ('..1. 

(3) lb. 


(4) Per Grove, J., in ITall v. L. & N. W. 
Ry. Co., 35 L. T. 848. 

(5) Thorp V. Holdswoith, 3 C. D. p. 640 ; 
Harris v. Gamble, 7 C. D. 877 ; British Land 
Association v. Foster, 4 Times Rep. 574 ; 
Rutter 'JVegent, 12 C. I). 768 ; and see 
0. VIII. r. 3. 
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(3) The rules relatiruj to a written statement by a dejendant 
affly to a written statement In answer to a claim of set-off. 

Illustrations. 

(a) A bequeaths Ks.2,000 to B- and appoints 0 bis executor and residuary 
legatee. B dies and D takes out administration to B’s effects. C pays 
Rs.ljOOO as surety for D ; tlien D sues C for the legacy. C cannot set off the 
debt of Rs.l,(X)0 against the legacy, for neitlnir C nor I) fills the same character 
with n^spect to the legacy as they fill with res])ect to the payment of tln^ 
Rs.1,000. 

(b) A dies intestate and in debt to B. 0 takes out administration to A’s 
eff(‘cts and B buys part of the cff<H*,ts from C. Tn a suit for the purchase -money 
by 0 against. B, the latter cannot S(‘t off the debt against the price, for C fills 
two different characters, one as the vendor to B, in whicli he sues B, and the 
otlnu’ as represent-ative to A. 

(c) A sues B on a hill of ex(diange. B alleges that A has wrongfully neglected 
to insuns B’s goods and is liable to him in compiuisation which he claims to set 
off'. The amount Jiot being ascertained cannot be set off'. 

(d) A su(‘s B on a bill of excliange for Rs.bOO. B liolds a judgment against 
A for Rs.],()()0. The twc) claims being both definite p<‘cuniary demands may 
bo set off. 

(c) A sues 15 for (compensation on account of trespass. B holds a promissoj’}' 
note for Rs.1,000 from A and claims to set off that amount against any sura 
that A may recover in tln^ suit, 15 may do so, for, as soon as A recovers, both 
sums are ch^finite pecuniary demands. 

(/) A and B sue C for Rs.1,000. (1 cannot set off a debt diu? to him by 
A alone. 

((/) A sues B and 0 for Rs.1,000. B cannot set off a debt du(‘, to liim alone 
by A. 

(/<) A owes the partnership firm of B and C Rs.1,000. B dies, leaving 
(1 surviving. A sues 0 for a debt of Rs.ljfiOO due in his separate character. 
C may set off the debt of Rs. 1,000. 

7. Where the d^ffndunt relies upon several distinct grounds 
Defence or set-off defetice or set-off fourukd Ufon sejmeUe 

founded on separate and (listmct jdcts, tliey shall be stated, as far 
^founds. separately and distinctly. 

8. Any gmund of defence which has arisen after the institu- 
New ground of - of the suit Of the presentation of a written 

fence. statement claiming a set-off may be raised by the 

defendant or plaintiff, as the case may be, in his written statement. 

Set-off. — This is sect. Ill of the former Code with the amendments noted 
in italics, and with the omission of tlie second paragraph of the former section 
dealing with inquiry. The limitations in jurisdiction which it contained have 
been transferred to the first clause, and the rest of the paragraph was probably 
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conBideTcd MuneceftBary. Tlie tiiiid clause Ims been added. R. 7 is taken from 
.English 0. 20, r. 7. R. 8 is new. 

This rule deals with tlie cross claim known as legal set-off, and wliicli is 
a claim or demand which the defendant in an action sets off against the claim 
of the plaintiff, as being his due, whereby he may extinguish the plaintiff’s 
demand, either in wljole or in part, according to the amount of the set-off. (1) 
It is to be distinguished from a plea of payment.(2} The defence of payment does 
not admit that the demand sued upon is just ; it attacks the plaintiff’s claim, 
and urges matter to defeat or at least reduce it on account of some matter con- 
nected therewith. But set-off arises out of a transaction extrinsic of the plain- 
tiff’s cause of action, being a mutual independent claim. Again, while set-off 
i& the creation of law, payment is an act of the defendant’s consent, express or 
implied. (3) 

Tlicre is a distinction, also, as regards the mode of pleading. A set-off is 
a cross debt or claim, on which a separate action may be sustained. Pay- 
ment can only be the subject of defence to another’s action. 8et-off may be 
pleaded or not, at the defendant’s pleasure. Failure to do so will not bar a 
suit by him for Ihe amoimt of the set-off, as is the case with the defence of 
payment. Set-off must be specially pleaded, and the fads constituting it 
])roved by the defendant as if h(' were himself the [)io intiff to another 
a(;tion.(4) Recoupment, which is the keejung back of something due because 
there is an equitable reason to withhold if, is also to be distinguished both 
from payment and set-off. It can only extinguish the plaintiff’s demand 
in whole or in part, and can never lead to a decrees in the defendant’s 
fa vour.(5) 

Common law did not recognize any right of set-off. A defendant W'ho 
had any cross claim could not raise it in the plaintiff’s action. He had to bring 
a cross action. Lc^gal set-off is the creation of Statute ; that is, to be 
allowed a sfd-oft, it must be shown that Iheie is a statutory right. (G) 
Successive but limited Statutes were enaeded to remove the defect and 
inconvenience arising from this nou-recognition and consequent circuity of 
action, and the right to plead a set-off was first conferred by 2 Geo. II. c. 22. 
A s(U-off was allowed in certain cases. (7) It was a defence proper to the plain- 
tiff’s acHon, defeating or reducing a plaintiff's claim. It was a sliield 
and not a sword. (8) It was allowed only in a limited numbej- of cas(^s, and 
when established its effect was to show tliat the plaintiff could not recover at 


(1) hlack I)ict.,p. 422. See Ishri Gopa 
Saran, G A. 35], 365 (1884), as to the general 
]nincipl(‘ of set-off which has been held 
apjiHeable in a case not jirovidcd for hy the 
(-ode, and is recognized in other sections, viz. 
216, 221, 246, 247. 

(2) Koonjo Bt'hary r. Nilmoney, 4 C. L. K. 
296 (1879). 

(3) See Hukm Chand, C. P. G. 751. 

(4) Waterman on Set-off, § 2 ; Hukm CJhand 
0. P. G 762 ; Dale v. SoUett, 4 Burr. 2133 ; 
Dinwiddie v. Bailey, 6 Ves. 142 ; and as to 
the difference between a right of aceount and 


set-off, sec Ranger v. Great Western Ry. (jo., 
6 H. L. Gas. 91 . A plaintiff cannot compel a 
defendant to set-off : Ramdeo v. Pokhiram, 
21 C. 419 (1893). 

(6) See the subject fully discussed in 
Hukm Chand, C. P. 0. 754-768. 

(6) Liskeard, etc., Ry. (^o, v. Oaradon Ry. 
Co., 18 Times Rep. ]. 

(7) See the note in Ann. Pr., 1905, pp. 232 
and 281, on the subject of set-off and count-er* 
claims by Mr. Blake Odgers, K.C. 

(8) Per Coekburn. C.J., in Stooke i\ Taylor 

Q. B. D. 676. 
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all, or was entitled to recover less than what was claimed, and if the debt due 
from the plaintiff to the defendant exceeded the amount due from the defendant 
to the plaintiff, the defendant could not before 1875 recover the difference in 
the plaintiff’s action ; he could only set off an amount equal to the plaintiff's 
claim, and had to bring a cross action for the balance. 

Equity, liowevei*, allowed a set-off subject to certain restrictions and 
limitations. Equitable set-off was allowed wliere the paity seeking the 
benefit of it showed some particular equitable ground for being protected 
against- his adversary's demand. The existence of any part-icular condition 
was not consid(U‘ed absolutely luua'ssary for allowing the set-off, though the 
mere existcince of cross demands was not (considered suliiedent. Some of the 
grounds most often sliown for efjuitable set-off were the common origin of 
and connecction betwe(m the demands ; mutual credit; the inability of the 
defendant otherwise to recover, and in cases assignments and trusts. (1) 
Up to 1 1ll* date of tin* Judicature Act, 1873, there was thus both the statutory 
or legnl set-off and equitabhe s(ct-olT, both of which were subject to certain 
limitations. 

Though the old law as to set-off still remains in force, the Jiulic-ature Act 
cricated the modern connterclaim. A set-off remains priicisely what- it was 
before tine A<'t, and evicry oilier kind of cross claim is a coiint-erclairn. Tlie 
differences between the two are very c-onsid (arable. 

A set-off was allowed only in certain cases. J^egal set-off was conlined 
to (he casl^s mentioned by the Statutes. Equitable set-off applied only when 
I he cross claim arose* out of tJie saim* transaction, no sict-off being alloweiil nnhjss 
defendant.'s ( hiim liad some relation to the ]»la-in(Jff’s demand ; but every 
cross (claim of whatever kind can iTow in England l>e pleaded as a counter- 
claim. The claim and counterclaim may arise out of (entirely diiyei'(‘nt- trajis- 
actions, so long as tJiey can c-onveniejitly b(c tried togethe]’. ^J’lius a chiim 
founded ou tort may lie oppos(3d to one founded oji contract-, and vice versa, 
Nexlly, a count (crclaim is not, like a set-off, a mere defence ; it is siibstantiallv 
a cross ai'lioii. The (effect of t his is that if the defendant’s (claim (*xceeds that 
of the plaintiff he will be entitled to a decree for it in thic plaintiff's action, and 
neicd not bring a, sejiarate action for the semiring of the exciess of his claim over 
t he plaintiff's claim. 

To sum up : t-heric wicre thus in English law three varieties of cross claims — 
(a) fid off, wliicli might be (a) legal wlii^re tlu* amount to be. set off was a liquidated 
demand within the Statute, and (b) equitable wh(*re, though the amount was 
unliquidated, th<c cross claim arose out of the same transaction as that sued 
upon; and (Id counterclaim, whiih goes beyond botli, and allows all sorts of 
cross claims, (*vi'n those arising out of different transactions, subject merol}^ to 
the convenience of dial. 

In this country, liowever, there is no counterclaim in the sense stated. (2) 


(1) See Hukm Chaud, C. P. C. 769-767. 
The subject of set-off and counterclaim will 
bo found fully discussed in this Author’s notes 
to sect. Ill of the last Code. 

(2) See Abul Hasan v. Gohra Jan, 6 A. 301 
(1883), where Straight, J., pointed out that 


the Indian Jjaw of Procedure did not sanction 
a set-off or counterclaim in all the eases con- 
templated by the English Supremo Court 
Rules ^ and Secretary of State v. MaUano Ijal, 
13 A. 296, 299, 300 (1801), per Mahmood. J. ; 
Roulet V. Fctterle, 18 B. 717 (1 894) [under tlie 

3 B 
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Set-ofP, Jiowever, ]iad long been, prior to tlie enactment of sect. 121 of the Code 
of 1859, recognized. A rule of legal set-ofE in India is contained in this 
rule which is only an amplified version of sect. 121 of tlic Code of 1859, 
as that section was construed by the Indian Courts. It has, liowever, 
been held that that section and the section in tlio last Code correspond- 
ing with the present rule only laid dowm a rule of procedure in regaid 
to cases of set-off, but were not exhaustive of those cases, and that it was not 
intended to lake away any rights of set-off, whether legal or equitable, which 
parties would have independently of it.(]) And it is well settled that Indian 
Courts may allow equitable s.et-off in cases in which Equity C^mrts in England 
allow the same, even though such cases do not fall within the language of the 
present rule. (2) Cross claims are thus in this country limited to cases of set-off 
(as distinguished from counterclaim), whether such set-otf is legal or 
equitable. It is, iiowevor, to be observed that under tliis rule a set-off is treated 
as a plaint in a cross action, so that the defendant may get a decj’oe 
for it, whereas, as already pointed out, sel.-ofi', prior to the .liidicaini'e, Act, 
could only reduce or extinguish the plaintiff’s claim, and a separate action 
would have had to be brought to recover the amount of any excess bevond the 
plaintiff’s claim. 

In pleading a sot-off the defendant assumes the position of a plaintiff, 
and is required to prove the same facts which ho would be lequiri'd to prove 
if ho had brought an original action on his demand. The plaintiff cannot, 
by taking a dismissal of the suit, avoid an inquiry into the merits of the 
set-off. Vide fost. In a suit for rent due on a mohmiri tenure hold by the 
defendant, the defence was that he was entitled to set off against the plaintiff's 
(daini a certain suiii due to him on a decree jiassed by ilie Ihivy Council between 
tlie same parlies. It was held that, the set-off could be (uit<‘.Ttained and inquired 
into, the decree of the Priv}^ Council not being under execution, and sect. 24t» 
of the last Code being inapplicable to the case.(;>) 

The present rule does not, of coiu’se, affect the special jirovisions 
lelating to set-off in proceedings in insolvernty (d) and in the winding-up 


Codo a cross claim cannot be set up as a 
defence, oxc(‘pt. when it arises out of the very 
transaction sueil uj)on, and is in the nature of 
a set-off] ; Fakir CJhandra Dutta v. (Jisbornc, 
8 ( !. W. N. 174 (1903), where a set-off was dis- 
allowed os being based upon a separate trans- 
ai'tion. S. 128 (c) allows of rules being made. 

(1) Clark V. Ruthnavaloo, 2 M. II. C. R. 
29t) (J86r)) ; Kistnasamy Pillai v. Municijml 
Commissioners of Madras, 4 M. H. C. 11. 120 
(18()8); Kishor Chand Champalal v. Mad- 
howji Vissam, 4 B. 407 (1870) ; Rookminy 
Biilbiib V. Mulk Jamania, 9 C. 914, 918 (1883); 
Bliagbat v. Ramdeb, 11 C. 557 (1886) ; Pragi 
Lai V. Maxwell, 7 A. 284 (1885) ; Chisholm v. 
Copal Chunder, 16 C. 711 (1889) ; Cobind 
Parshaa v. Murreo Brewery, 1885, P. R. No. 
47. This view received statutory recognition 
by the addition in 1888 of the last paragraph 


in s. 216 of the last Code: ISubraTnanian 
(4iettiar v. Muthuswarni Aiyangar, 17 ]\1. Ji. J. 
481 (1907); Kalanand Singh v. Sri Prosad 
Das, 19 (t L. ,1. 152 (I9J3). 

(2) Brojendra Nath Das v. Ihidgti Biulge 
Jute Mill, 20 C. 527 (1893) ; Niaz Cul Khan 
V. Durga Prasarl, 15 A. 9 (1893) [foil. Nand 
Rani V. Ram Prasad, 27 A. 146 (1904)] ; and 
nde post ; Dobson & Harlow v. Bengal Spin- 
ning, etc., Co., 21 B. 126, 135 (1896) ; Fakir 
Chandra Dutta v. Cisborne & Co., 8 C. W. N. 
174 (1903). 

(3) Bharath Pi-osad Sahi v. Ramesliwar 
Koer, 8 C. W. N. 1 18 (1903) ; s. c., 30 C. 1066. 

(4) See Insolvent Act, 11 & 12 Viet. c. 21, 
s. 39; Miller v. Beer, 6 C. L. R. 294 (1880) 
[dist. Young V. Bank of Bengal, 1 M. I. A. 87 
(1836)]; Miller v. National Bank of India, 
91 C. 146 (1891). 



FmsT iSrTrTCD. 
0. 8, rr. 7, 8. 


WRITTEN STATEMENT AND SET-OFF, 


73ft 


of limited companies (1) whicli have been embodied in the Acts governing these 
proceedings in India. As to the Transfer of Property Act, (2) and the special 
cross claim (3) provided for by sect. 95, see below. As to the decree when 
set-off is allowed, and effect of decree as to sum awarded to defendant, see 0 XX. 
r. 19, 'post. 

Equitable set-off. — It has already been stated (4) that tJiis rule does 
not take away any rights of equitable set-off (5) which parties would have 
independent of it. The statutory rule of set-off is absolute in its terms, and 
where a case is within it a set-off is given as of riglit ; but equitable set-off, 
from its very nature, depends on Ihe equiiies of ea(‘h particular case, and there- 
fore on the discretion of the Courl.. It cannot be claimed as of right, and will 
be allowed only where the Court deems it e(juitablc lo allow it in au}^ case,(()) 
though th('. (V)Ui‘t. will be guided in ihe exerrise of its discretion by the decisions 
of the English Equity (burts, wlihdi have been re(*ogniml in this country. (7) 
Equitable set-off exiids not only in cases of mutual debts and ( red its. but also 
wliere the cross demands arise out of one and the same transaction, or are s(» 
connected in tlu'ir nature and ci?’cumstances as to mak<‘ it. inequitable that the 
pkintilT shouhi recover, and the defendant bo driven to a. cross suit. (8) Thus 
unascertained damages for partial breach of a contract may be set-off in answer 
to a claiiii for money due oji that contract, so far as it was fulfilled, as the cross 
demands in sucJi a case are connected with the same transaction, and arise out 
of one and the same contract ; (9) and in a suit for arrears of salary there lias 
been allowed lo be set off tlic valu(‘ of goods and property damaged, lost or not 
accounted for, by the ])lainliff.(10) Where a defendant set up an agreement 
to the eiTect, that the jents payable on account of lands lield by tlic plaintiff 


(J) Soc Act VT. of 1SS2, 8. I no. 

(2) See Shiva Devi i:. Jaru }Togga(l(', 15 M. 
200 (1891) [waste by mortgagee in posseHsion], 

(:l) Roiilet r. Feiterle, 18 B. 717 (1804). 

(4) Vide, aide, ]). 79S. 

(5) As lo the MK'iining of, see also ]>. 797, 
anl<\ 

((!) D *l)son and Barbnv v. Bengal S]>iniiing, 
('te., (V> . 21 B. 120, at p. 195 (IH90), where the 
pro])osetl set-otT was dtsallowed, tluTC Indiig 
no eijuitahli'. grounds lor admitting it, and 
theie being hkely to he great delay in inves- 
tigating it 

(7) See Huk.' f’hand, C. P. C. 778; equit- 
able set-ofl' was \ ry early recognized, mdv, 
ante., ]). 738 ; and l; i.magopal v. Mallikkar- 
janudu, 1 M. If. C. K. 390, whore the Court 
observed that tin* cjiiestion should be dealt 
with on the pi ineiples of English (Jourta of 
Equity. 

(8) Clark ?’. Ruthnavaloo, 2 M. H. C. 11. 
290 (1806); Kalauand Singh v. Sri Prosad 
Dae, 19 C. L. J. 152 (1913) ; Fakir f!handra 
Dutta i\ Cisborno & Co., 8 C. W. N. 174 


(1903), where, howevc^r, the H(“t-ott was 
disallowed as being based upon a stiparate 
transaction ; and see PTosaeiiia Bibeo r. 
Smith, 13 B. L. R. 440 (1874), where, 
however, the Court, as pointed out (Hukm 
Chand, C. P. (,'. 777 n.), took a very restricted 
view of the equity. As to whether it is in- 
equitable will, of (‘(>urs(', di‘])end u])on the 
facts of eaidi ease : Dobson and Barlow v. 
Bengal Spinning, ete., (\)., 21 B. 120, at p. 195 
(1890). 

(9) Kistiiasami Pdlai v. Municipal f!(mi- 
missionors, Madras, 4 M. If. (’. R. 120 (1808) ; 
Radha Ram Deb v. James, 20 W. R. 410 
(1879); Cauri Salmi v. Ram Salmi (1875), 
N. W. P. H. C. R. 157 ; Pragi Lai v. Max- 
well, 7 A. 284 (1885) ; Cobiiid Pershad ??. 
Murree Br(‘wery, 1885, P. R. No. 47 ; Neaz 
Ciil Khan r. Durga Prasad, 15 A. 9 (1893); 
Brojendra Nath Das v. Budge Budge Juto 
Mill, 20 C. 527 (1893). 

(10) (^lisholm r. Copal (-)jimdor, 10 0. 711 
(188 )). 
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under tlie dofondant wore (Tcdited to tlie plaintiff on account of rent due to 
him from the defendant, it was Jield that the plea was one of payment and of 
account and set-off in a general sense, and not one of set-off under sect. Ill of 
the last Code (now represented by rule 6 of tliis Order). (1) 

“ Suit for the recovery of money.” — Tims no set-off may be clninied 
in a suit for property, or for a declaratory decree or injunction ; (2) nor is a 
suit for moveable property one for tlic recovery of money, even though a money 
value be assigned in the plaint to the property, and tlie decree may contain a 
provision of an alternative character for the payment of the money by tlie 
defendant in case of default in the delivery of the property. It lias been doubted, 
})ut not decided, wliether a suit for an account can be held to be for recovery 
of money within tlio meaning of this section ; (3) but a suit for dissolution of 
])artners]iip, witli a prayer tliat the balance due sliould be paid, is Avitliin the 
s(;ction.(-l) It is to bo observed lliat there is a difference in tJie wording 
of tlie rule as legards tlie plaintiff's demand and the defendant's set-off. 
The laltor must be of an ascertained sum. Tlic suit, howevei, lu'od 
not be for an ascertained sum, the words “ recovery of money including 
claims for unlicpiidated damages and mesne profits. See illustration (e) to 
the rule. (5) Even in tlie case of a set-off not falling Avitliin the provisions of 
this section, the claims must both be for money, as is indicated by the terms, 
0, XX. r. 19, post 

Claims to set-off.” — defendant cannot be permitted to carry on two 
suits for the same demand at the same time, and using a demand in set-off is 
a bar to a subscijuent suit for that demand. A defendant may, however, it 
has been submitted, claim a set-off of a demand during the pendency of a. suit 
for till* same demand. (0) 

’ Ascertained sum.”-- The word “ debt " was used in tlie Code of 1859. 
It was lield icstriotod to an asc(‘rtained sum, and to exclude unliquidated 
dama.g<js and me^ne profits as being damages. (7) Under iJie lust and ])rescnl- 
Code the matter is clear, both from tlie use of tlie word “ ascertained and the 
addition of illustration (c) to the section. The sum sought to lie set off under 

(1) Kdward Dalgleisli 7’. Itaundiji, 14 
(!. W. N. 170(1<KM»). 

(2) Elierle’s Hotels n. doiiaa, 18 Q. U. I>. 

459; ace Manhy r. Maiihy, 14 W. H. 135 
(1870). 

(.‘1) Naukaray v. Ho Htaw, 13 ('. 124 
(1880) ; a. c., 13 1. A. 48. 

(4) Rainjiwan Mai v. Oband Mai, 10 A. 

.587 (1888). 

(5) Under the Code of 1859 the suit must 
have been for a “ debt,” and a suit for mesne 
profits was held not to be such : Koteo Rumun 
V. (Ireeja Nund, 6 W. R. 160 (1866). Tliis, 
however, is not so now [see 111. (e)], though 
the rosulti both of tlie claim and set-off must 
1)6 a jK'cuniary liability. See Ahmcdabad 
Advance, cte,, Co. v. T^akshmishanker, 30 B. 


17.3, 193 (1905). 

(0) Hukm tJhand, 1*. C. 782. 

(7) Rntee Zummun c. (hirij Hund, 7 
Wyin. R. 218 ; Hachun v. Hamid Hossein, 14 
M. J. A. 377, at p. .380 (1871) ; Cocool Coo- 
mar 7'. Bhiehooek Singh, 22 W. R. 1 (1874) ; 
Scaiilau 7’. Herrold, JO W. R. 295 (1808); 
Hosseina Bibee v. Smith, 22 W. R. 15 (1874) ; 
8. c., 13 B. L. R. 440 ; Ram Dyal v. Ram 
Hliun Haas, 4 Agra 43 (1808) ; Kalee Coomar 
V, Huro Chuiider, 17 W. R. 177 (1872) [as re- 
gards this case it has been said in O’Kinealy's 
C. P. C. that some stress seems to have been 
laid on the fact that the claims were alto- 
gether of anotlier nature, hut looking at HI. 
(c), that would not by itself be a valid objec- 
tion] : inde post. 
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this rule must be a sum ascertained ; that is, liquidated, and not damages 
undetermined,(l) such as a liquidated amount due under a bond, (2) or a debt 
payable according to an award. (3) The sum to be set ofi must be ascertained 
before the set-off is claimed, and it is not sufficient that it may be ascertained 
on inquiry. (4) The claim is sufficiently certain if it is capable of being 
reduced to a certainty by simple calculation.(5) A sum decreed is ascertained 
and may be set off. (6) No decree by way of set-off can be awarded to a defendant 
for a sum to be ascertained on a settlement of ac^counts, even though the result 
of tlie suit sliows that nothing is due to the plaintiff. (7) There is notJiing in 
this rule to restrict tlie set-off to claims in respect of the same matter which 
forms tlie subject of the plaintiff’s suit. The rule allows a set-off of every 
ascertained sum of money, and no restriction should be placed on that right 
wliicli is not to be found in the section itself. Though the restrictions on equit- 
able set-off of unascertained sums are proper, there is no rejison, as there is no 
authority, for grafting them on to the law in regard to ascertained sums.fS) 
While it is a general principle of set-off at law that the amount claimed should 
be certain and ascertained, and that an unliquidated demand may not be set 
off even if it should arise on the same contract on which the plaintiff’s demand 
is based, this is not so in the case of equitable set-off. Tiiis may be allowed 
in the case of unliquidated damages, that is, an amount which can only be 
ascertained by the decision of the Court (9) where the respective claims of the 
parties arise out of one and the same transaction. (10) 


(1) Pragi Lai f. Maxwell, 2 A. 284 (1886) ; 
Raghu Natli Das r. Ashraf Husain, 2 A. 262 
(1879) [this tlccision was, however, prior to 
the passing of the TransLr of Property Act ; 
se(i Shiva Devi iv Jaru Haggado, 15 M. 290 
(1891)1 ; Abul Hasan r. iSohra Jan, 5 A. 299, 
301 (1883) ; Amir Zama v. Nathu Mai, 8 A. 
390 (1883). 

(2) Watson & Co. r. llrojo Souiidureti 
Dcbia, 10 W. R, 226 (1871). 

(3) Gouii Sahai v. Ram Sahai, 7 A. H. C. K. 
157 (1876). 

(4) Fukm Chand, (\ P. C. 788 ; st‘o Zum- 
meeroonissa v. Gayer, 0 W. R. Civ. Ref. 26 
(1860) ; the contrary was held in Warburton 
V. Anderson, 1876, P. R. No. 25, mainly 
on the ground lhat tho amount sjxjnt in 
repairs, thougf. -ot ascertained at the begin- 
ning of the iiiqun\v , would be so at the time 
the inquiry contoinp! ited by the section was 
finished, and the Court would have to make 
a decree, tho amount being a debt if the 
tenant could show that ho had not spent 
more than the landlord was bound to spend. 
However, if this argument were correct, then 
it has been pointed out (Hukm Chand, 789) 
every claim for unliquidated damages might 
be set off, as after inquiry tho amount of 


such damages would also he an asci'rtainod 
amount. 

(5) See Hukm (Jhand, C. P. C. 789. 

(6) Sec HI. (d), Bhagawani Kunwar c. Lala 
Baijiiath Prasad, 2 B. L. R., A. (\ 84 (1868). 

(7) Huro Soondurco Bungsheo Mohun, 
5 W. R. 32 (1866). 

(8) Hukm Chand, C. P. C. 71K), whose ob- 
servations are supported by 111. (ti) to the 
section wlierc the set-off is in respect of a 
different matter. As pointed out by him, 
any observations to a contrary effect in Abul 
Hasan v. Zohra Jan, 5 A. 299, 301 (1883) ; 
Amir Zama v. Nathu Mai, 8 A. 396 (1886), 
were not necessary. No grounds are given 
for the decision which was under the old 
Code, Heera J.<al v. Bishon Suhaye, 1 W. R. 
297 (1864), and it does not appear to have 
ever been followed. 

(9) Kistnasamy Pillai v. Municipal Com- 
raissionors, Madras, 4 M. H. C. R. 120, 128, 
129 (1868). 

(10) Kishorchand Champalal v. Madhowij 
Visram, 4 B. 407 (1879), but not where tho 
claims are wholly unconnected : Clark v. 
Ruthnavaloo Chtjtti, 2 M. H. C. R 296 (1866), 
vide ante. 
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“ Legally recoverable.” — Set-olT is allowed to prevoiil cjuss at doiis. It 
was not in1 ended to j^ive new riglits, except to the extent of givini? facilities 
for tlie enforcing of rights wliich are already enforceable in an action ; and it 
has always been accordingly held that a set-off can only be successfully pleaded 
when an action could have been maintained for the same debt.(l) As 
the sum must be legally recoverable, a demand arising out of a transaction 
wliicli is legally invalid cannot be the subject of a set-off. A defendant tlierc- 
fore cannot recover in respect of a claim without cause of action, (2) or barred 
under sect. 11, rmte (3), or 0. 11. r. 2, or by the Limitation Act, (4) or based 
on a. decree incapable of being enforced, (5) or in respect of an infant’s debt. (6) 
In a suit for aiTears of rent the amount of a new road cess paid by tlie defcndajii 
was held not to have been payable by the plaintiff under the terms of the lease, 
as a. prior income tax was, and therefore not recoverable by the defondaiil 
from the jdaintiff, and tJins not liable to be set off.(7) In short, the (hiiiu 
sought to 1)6 set off must be one upon which a separate a(*tion could have been 
maintained. The money set-off must be of course recoverable from the plain-_ 
tiff, not from any one else, and it must be due to the defendant, wlio cannot 
set up a right subsisting in a third party. The defendant’s rigid of set-olf of 
;i deimind against a person is not afiected by tlie circumstance that the suit is 
brought not by that person but by an assignee of bis. This is so, even wliejo 
the assignment is by a sale in execution of a decree against ]iim.(8) A cannot 
set oif against a, claim made by B, in respect of separate dealings between him 
a 71(1 A, a debt due from a firm consisting of a father and two sons, one of whom 
is 13.(9) Neitbor can a defendant set off against a claim of money any ]>ortion 
of an amount, in respect of which the defendant, jointly witli anotlicj*, not a fiai'ty 
to tbc suit, can claim contribution from the plaintifl,(10) Where in a suit by a 
compaiiv in licpiidation it was argued that the defendant’s claim was not legally 
recoverable as his remedy was only proof in liquidation, where probably he 
would recover not the wliole of tlie ascertained sum but only a dividend, ii 
was held that tlie words “ legally recoverable ” had no reference to tlic ability 
of the debtor to pay the demand in full, and tliat a sum was legally recoverable, 
though in the result the creditor must be satisfied with a dividend. (11) 

‘^The same character.”— Mutuality of debts is required not only as 


(J) Rawley v. Rawloy, 1 Q.'B. D. 4()0, at ]). 
466. 

(2) Zumcoruiincis.sa v. Gayer, C W. R. Ref. 
20 (1800), subsisting when the suit was in- 
stituted ; Goco<d Cooinar v. Bhichook Singli, 
22 W. R. I (1874). 

(3) 8(‘e Amir Zama v. Nathu Mul, 8 A. 
3tM) (1880), whore it was held that the set-oflf 
was not barred under s. 13. 

(4) Pragi J.«al v. Maxwell, 7 A. 284 (1885) ; 
Heeralal r. Bisluin Suhayc, 1 W. R. 2110 
V 1 804). And see Uaehnan Lai v. Banarsi lias, 
35 A. 238 (1013) ; 17 C. W. N. 1243 (a debt 
barred by Limitation Act but not by Punjab 
Act 1. of 1004 allowed as sot-ofi). 


(5) Huro Pershad r. Fool Kishore, 10 W. 11. 
308 (1871). 

(0) Rawley v. Rawley, 1 Q. B. 1). 400. 

(7) Surnomoyee ])abee v. Purresh Narain 
Roy, 4 C. 570 (1878) ; Hhumbhu Nath v. 
Hurro Soondurce, 11 0. L. R. 140 (1882). 

(8) ]3hagawani Kunwar r. Lala Baijnath 
Prosad, 2 B. L. R., A. 84 (1808). 

(9) Dhunpat Singh v. Forties, 1 Ind. Jut*. 
N. S. 354 (1862). 

(10) Gmanath r. Monsurali, 14 C. W. N. 780 
(1910). 

(11) Ahincdabad Advance, etc., Co. i\ 
Lakshiiiishanker, 30 B. 173 (1904). 
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regards tlie. ideulity of tlic ])artios, but. tilso as regards tJie quality of tJieir rights. 
The debts should not only be duo U» and from tin*, sajno peisoii, })ut 

in tlic same capaeity. A party may act in dift’erent characters, and his 

])rivat(‘ will be held ditferent from Ids official character. 8o in a suit by a public 
officer in his official charactei*, the defendant cannot set off a claim against 
him personally, and vke versa. Similarly, a (^laim which the defendant 

has against the plaintiff indi\adiuiliy cannot be set off against a claim 

due to plaintiff as trustee, though on account of the special nature of a 
trust ho may s(;t off a claim due to him individually against a claim duo by 
him as trustee. (1) An account due as manager cannot be set off against a 
personal liabiUty.(2) A legal representative of a deceased does not fill the 
same tiiaractcr a.s regards his own debts and the debts of the deceased. See 
illustrations (a) and (?>) to rule. An executor or administrator, however, fills 
the same character as regards d(d>ts duii to and from the deceased, and so in 
an action against the representative as such the latter may sot off all claims 
against the plaintiff whicli his testator or intestate may have set off against him, 
and which, therefore, must liave been due to the testator or intestate. (3) Where 
in the case of a company in liquidation each liability arose prior to the 
liquidation, though the amounts were ascertained after it, both parties were 
held to nil the same charact(‘,r.(4) A set-off was disallowed where the decree 
whicli was sought to be set off was a decree not against the plaintiffs 
but against third parties heruwiidars of the plaintiffs. (5) 

Written statement. — Tlic rule is that a set-off, if claimed, must be 
specially ph'adi^d. If, however, the particulars arc sufficiently sot out, it is not 
necessary that it should be specifically stated that they arii alleged by way of 
set-off. The written statement contemplated by this section is deemed a plaint 
for tlui sum sought to b(! S(‘t off, and must be stamped accordingly. (6) But 
these cases have been dissent(‘d ffom by Banerjee, .l.{7) Whert', flu' defendant 
did not raise an issue as to setr-off in the first Court, the Pr ivy Coiiiieil declined 
to entertain it. (8) 

Jurisdiction in cases of set-off. — The amount claimed to be set off 
must not exceed pecuniary limits of the Court’s jurisdiction. (9) This 
proviso was in the last (^ode contained in the second paragraph, which is now 
omitted. It has b<‘,en transferred to tlu*. first clause. The mitire amount 

(]) Hukiii Chand, (t P. 824 ; Hlioirub Ijakshmislianker, 30 B. 173 (HK)4). 

Chmider Doss v. Hafezunissa Khatoon, 2 (.'>) Tiluk Chandra Roy r. Jasoda Kumar 

C. li. R. 414 (1878) [it is essential to the Roy, 11 C. W. N. 215 (lOOO). 
validity of ii >fl' that the debts should bo (b) Amir Zama v. Nathu Mai, 8 A. 300 
mutual, due fcom lad to the same parties, (1886); Bai Shri Magirabai v. Narotam 
and in the same rij:!)' '. Hargovan, 13 B. 072 (1880) ; Chennappa 

(2) Abul Hasan Zohra Jan, 6 A. 200 Raghunatha, 15 M. 20 (1801). 

(1883). (7) Faldr Chandra Dutta v. Gisborne & 

(3) See Chennappa* f'. Raghunatha, 15 M. Co., 8 C. W. N. 174 (1003). 

20 (1802) ; Watson & Co. r. Brjo Sof>ndui*eo (8) NanKaray v. Ho Hiaw, 13 1. A. 48, 50 
Debia, 10 W. R. 224 (1871) ; Grish Chundcr (1880) ; s. c., 13 C. 124. 

Lahoory v. Koomarco Dabea, 1 W. R. Misc. (0) See in Ram Lai v. Lancaster, 3 A. H. 
23 (1864). C. R. 114 (1871) ; Brojoiidra Nath Das v. 

(4) Ahmedahad Advance, etc., Co, t\ Budge Budge Jute Mill, 20 C. 527 (1803). 
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claimed to be set ofi must not exceed the limits of jurisdiction ; the excess 
of such amount over the plaintiff’s claim, for which the defendant may 
ask a decree in his favour, not being material in the question of juris- 
diction.(l) And where a Court has two different pecuniary jurisdictions, tiu^ 
jiuisdiction reh^rred to in this rule will be that in which the suit is being taken 
cognizance of. Thus, where a Subordinate Judge, witli imlimited j)ecuniary 
jurisdiction, was invested with Small Cause Court jurisdiction, and in 
the exercise of that jurisdiction took cognizance of a suit, it was held 
that the claim for set-off in it, of an amount exceeding the pecuniary limit of 
the Small Cause Court jurisdiction, could not be inquired into by ]iim.(2) A 
question might arise whether a Court could entertain a set-off, a claim for which, 
though within its pecuniary jurisdiction, was otlierwise not within it. It has 
bt;en held that tlie rule does not refer to material jurisdiction in any way, or 
contemplate a case in which a suit for the amount claimed to be set-off is Ix^yond 
the jurisdiction on account of its nature, as may be the case in some Provinces 
as regards claims for amounts for rent of agricultural lands. (3) It has, however, 
l)cen also held generally that no Court can entertain a set-off if it would not hav<^ 
had jiuisdietion to entertain a suit, if one liad been brought to recover tlie money 
sought to be st;t off.(4) And sc^e last paragraph. 

Effect of set-off. — The set-off is to have the effect of a plaint (5) in a 
cj'oss suit, arid being tr<iated as a cross action it is not afiect^id by anything 
whi(ili relates solely to the plaintiff’s claim. It is not necessary that the jdain- 
tiff’s demand should actually exist. Thus the defendant may deny the plaintiff’s 
claim, and also plead a set-off, and may obtain a decree for it, although no sum 
may be found due to the plaintiff.(6) And if a (certain amount is found due to 
the ])laintiff, but a greater sum is found due to the defendant, a decree will 
])e made in favom* of the defendant for the recovery of the balance.(7) And it 
has been h<dd that the same rule apphes in th(‘ case of a set-off which is not 
within th<5 pm'view of this rule. (8) 

An appeal will lie to the same Court as if the sum had been demanded 
in a separate suit. (9) 8o long as set-off was deemed a mere deffuice the plaintiff 

( 1 ) Thakurdas Nand IjoI, 1890, P. R. HUiri to bo ascortaiiied in a suit for aecounts, 

17. Hurro Sooiiduroo Pungsheo Mohuii, 5 W. 

(2) Rarotc Gaga v. »Scpoy Poiigu, 14 R. 37 1 R. 32 (1866), but this was bt^oauso then! could 
(1889) ; apparently overruling in effect, Rain- bo no set-off in respect of an unascertained 
pmtab r. Ganesh Kangnath, 12 B. 91 (1887), sum. 

which, however, was not referred to. (7) 8oc 0. XX. r. 19, post. 

(3) Thakurdas v. Nand Lai, 1890, P. R. (8) Pragi Lai v. Maxwell, 7 A. 284 (1886), 

No. 17 ; and SCO Hukm Chaiid, 0. P. C. 832, per Oldfield, J. [contra, Outhoit, J.]. The 
where it is said that the principle of connoxity point was queried in Brojendra Nath l)as v. 
is considered sufficient to confer material Budge Budge Jute Mill, 20 0. 627 (1893); 
jurisd'etion in such cases. and now see last para, of a. 216, post. 

(4) Beni Madho v. Gaya Prasad, 16 A. 404, (9) 0. XX. r. 19, post, under which appeals 

406 (1893). from decrees relating to set-off lie to the 

(5) As to stamp, vide ante, “Written Courts to which appeals in respect of tbo 

statement.” original claim w'ould lie. See Ram Lai v. 

(6) Hayatkha v. Abdulakha, 6 B. H. C. R., Lancaster, 3 A. H. C. R. 1 14 (1871) ; as to 
A. C. 151 (1869); in an earlier case it was stamping of memorandum of appeal, see 
hold that a diicroc could not bo awarded for a Cbcunappa v. Kaghunatba, 16 M. 29 (1891). 
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could at any stage of the suit put an end to it by putting an end to the suit 
itself. It fell with the action to which it was an adjunct. However, as affirma- 
tive relief can now be given on a claim for set-off, the plaintiff cannot, by refusing 
to proceed with the case, defeat the defendant’s right to recover 
under his set-off. (1) As to lien, (2) the rule seems to assume that it is 
usual for a decree to make costs payabh* to the pleader instead of to the 
party.(.3) 

Rules relating to written statements. — This clause is new ; see notes 
to other ruhis of same order. Court fees must be paid on set-off claimed in 
written statement. (4) Where the case was not strictly one of set-off under 
the foriiK^r section, so as to make applicable to it the provisions of the third 
paragraph of that sectioji (corresponding with the second clause of this rule), it 
was held that the written statement need not be stamped as a plaint. (5) 


9. No 'pleading suhseguerd to the 'written statement of a 
^ defendmd otJwr than by wag of defence to a 

Subsequent nleaaings 7 77 7 . 7 *1 7 .7 7 

set-ojj shaU be pre.mded except by the leave 
of the Court ami upon such terras as the Court thinks fit, but the 
Court may at any time require a written statement or additional 
writtcji statement from any of the parties and fix a time for 
presenting the same. 


‘^No pleading,” etc. — And to sec.t. 112 of tJie last Code shortened and 
remodelled. This nih corrosjionds to sect. 122 of the Code of 1859. By r. 1, 
mile, written statements must be filed before or at the first lieaiing, by which 
is meant that they must be fil(^d before the parties have entered upon their 
(;a8e.(6) This is subject to r. 6. Accordingly an application to file a supple- 
mental written statement after tlui case had begun was refused. (7) Wh(*ro a 
written statement was impro|X!rly admitted, but without prejudice*, to thv 
opposite party, th<^ Court refused to interfere in appeal. (8) 

Court may at any time require.”* -This may be done at any time. 
In the Code of 1859 occurred the words ** before final judgment,” and it was 
accordingly lieltl to mean that written statements could bo called for only by 
the first Court and before judgment. (9) The wi’itten statement may be called 
for from either plaintiff or defiindant. The Court was held justified in calhng 
for a written statement which did not add to or vary the plaintiff’s claim, but 


(1) See Eiigljfc. 1 ) 0. 21, r. 16. 

(2) See Hukni t hand, C. P. C. 834 ; Ann. 
Pf., 0. 65, r. 14 ,* the general rule is that the 
right of sot-oi! is not affected by the solicitor’s 
ordinary lion for costs : Pringle v. Gloag, 10 
Oh. D. 676. 

(3) Brijnath Bass v. Juggornath Bass, 4 0. 
742, 743 (1879). 

(4) Guise V. Ananta Ram Rathe, 10 0. W. 
N. 199 (1905). 


(5) Subramaniau Ohettiar v, Muthuswami 
Aiyangar, 17 M. L. J. 481 (1907). 

(6) Munchershaw Bezonji v. Now Bhu- 
rumsey Co., 4 B. 576, at p. 578 (1880). 

(7) lb. 

(8) Lall Mahomed v. Bliooleo Ram, 22 W. 
R. 377 (1874). 

(9) Juggeshur Mookcu-jeo v. Gopce Kishen 
Sein, 5 W. R. 50 (1866). 


[s. 112.3 
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limply Hupplied omissioim in tJic plu.iui.(l) Ju tlio (^>uri mi m dor 

ih() filing of a writtcm .slaknmmt is generally asked for and granted on tlie pj'esenta- 

ion of t-lie plaint, and it was lield that this was not such an order of Court as 

10 8u])je(*t tli(i party to the jienalty of contempt for non-compliance. (2) It was 
n an early case lield that if a party ne.gh^cts to lile, a witten statement when 
»rd(‘red t(» do so the Coimt would examine, him as to his grounds of dehuice, and 
'online him to smdi statements or adjourn the case at his expense. (3) But in 
)ther cases the Court refused to lie.ar a jiarty who liaving been ordered to lile 
i writbui statement omitted to do so.(4) 

10. Where iiiiy party from wliom ii wiitteii ,statcJU(‘Jit is 
„ , ^ .HO required fails to present tlie same within 

ails to present written the time fixed by the (Joiirt, Idle Court may 
tetement called for by prommtee judgment against liim, or make 
such order in relation to the suit as it 

hinks fit. 

Default to present written statement.— The Court may ei1 her pass 
I decree against the defaulting party or make siicli other order as it thinks 
Droper. Wh(‘re, in a case before Petm’son, J., the defendants, after ample 
)pportunity, neghich^d to put in a written stateimuit, that learned Judge stated 
hat in future he should put the didendant into the box and (examine liini as 
;o the grounds of his defemce ; and if on examination it should appear tliat a 
vritten statenumt was d(^sirable, the case would be adjourned for that purpose, 
it the expense of the defaulting party.(r)) l)(‘fendant rcmiained in Calcutta 
)ne mpnth aftnu* it was ordiunnl that he should put in a w^ritkm stahnmmt, and 
ilien wont on a ])ilgriniag(‘. His son applied for leave to lile a writ.ten statement, 
md Ills application was refused, as no cause was sliown why his fatlier had not 
lied it before he left Calcutta.(6) This rule corresponds with sect-. 106, Act YIll. 
)1 1859. It has been ludd that in Rules 105 and 106 of tlui Bombay High Court 
Hides (Original Side) there is nothing to prevent a defendant who has not filed 
lis written statement from defending the suit at the hearing. (7) 

(J) Jtthangeer Buksh v. Bheckareo Ball, Mitter, Cal. H. C., Aug. JOtli, 1865 ; Srociiath 

11 W. R. 71 (18«9). Posh V, Ranee Dossco,W.R. 27, 18()5, cited ib. 

(2) Moran and otJiers v. Cladstone and (5) Ranirutton v. Orkuital Inland Steam 

)thcrs, Cal. H. (^, May 14tli, 1808, cited in Navigation Co.. 2 Hyde, 89 (18()4). 
llrougliton, (y. P. C. 130. ((i) Penonioja* D<\saco v. Taraehum Coon- 

(3) Ramriitton v. Oriental Inland Steam doo, 1 Bourke, 153 (1868). 

[Navigation Co., 2 Hyde, 89 (1804). (7) JayantUal v. Nagnath, 15 Bom. L. R. 

(4) ShamasoondurcePossccr.Brindabadub 126(1912). 



ORDER IX. 

Appear (I aj Parties and Conseqaenee of Non-appearance. 

1 . On the dciy fixed in the suminojis for tlie defendant to Ls. 96.] 

^ , appear and answer, the parties shall he in 

Parties to appear on !,* i . .1 A , 1 

day fixed in summons for attendances at the (knirt-house ni person or 

defendant to appear and Jjy their r(‘sp('etive and the suit 

shall then be heard unless tlie hearing is 

adjourned to a future day fixed by the Court. 

“Day fixed.” — This reh'vs to tins day fixed for the hrst liearing of the 
suit.(l) An aj'jusiiranei* under th<' (V)de is not the same thing as appi'arance 
as it used to be in (lie Supreme ('oiiit, and is now in tlie lligli ('Omd where 
the English mode of (‘iitering a])pearancc by attorney is reeogniz(‘d, and aceoid- 
ing to the practice of the High Court tiuTe is power to older a case to 
be set down at once in tlie general cause list if tin* defendanti (‘liters apjx’ar- 
anc(‘, l))^ his attoimey before the tinn^ for apjiearaneci fixi'd in th(‘ summons has 
expired. In any casi^ a Court could by consent, and on tlie a]>])lication of tlie 
dehmdant, issue a n(*w summons alt(*riiig the day bn* appearanc(‘.(2) Wdieii, 
howev(‘r, dealing with the qu(‘stion of ap])earanec, as tfiat term is used in tlie 
Code for tin*, purposi', of determining whether the provisions in this Ordei* a])])ly, 

!in obj(‘etion by tlie defendant before the day fixed for In'aiing to the 
plaintiff’s application for attachimmt before judgment is not an ajipearance 
311 that date.(3) 

Application of these provisions. —Tliese inovisions are, from their 
v^iiry nature and laiiguagt*, applicable to suits in their initial stage and not 
bo proceedings taken in execution of decrees made in tliose suits. It was, 
however, at om*- timi; erroneously considered that sect. 647 of the Code (now 
L41) applied to execution proceedings as being proceedings of a miscel- 
ianeons char:, tiu*, and by virtue of that section these provisions were, so 
far as was pradicable, made applicable to such proceedings. In order to 
overrule such densioiis, sect. 647 was amended by Act VI. of 1892, by tlie 
addition of an Explanation declaring that that section did not ajiply to 
applications for tlie execution of decrees which arc proceedings in suits. The 
application of sect. 647 having thus been prohibited to applications for 


( 1 ) Zam-iil-Abdiii v. Ahmad Kaza, 2 A. 07, (J87()). 

70 (1880) ; s. c., 5 I. A. 233. (3) Hira Uai v. Hiia Ul, 7 A. 538 (1885) 

(2) Cumming v. Creeii, 4 B. L. R. App. 75 vide post, “ Appearance.” 
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execution, it was lield that there was nothing in the Code as so amended wliicl 
authorized a Court to apply at the stage of execution any of the procedure 
enacted in the corresponding Chapter of the last Code.(l) But that though 
this was so the Court might, where necessary, act under the inherent powerc 
it possesses to make such just orders as arc necessary for the proper disposal 
of the work given to it. (2) 

Appearance. — The word “ appear ” must be interpreted in the saim 
semse in all the following rules as in other parts of this Code in which it occurs, 
such as 0. XVIL r. 2, posty{^) and whether the plaintiff or defendant 
is spoken of. (4) What then is apjKUirance ? If there is none, the judgment i^ 
vx park. It has b(^en said that in most cases the; qu(‘stion whether a decree 
is ex parte or not is a question of fact.(5) It is necessary, however, to ascer- 
tain the law^ governing those facts. 0. IX. r. 1 indicates what is meant by 
appearance, namely, tin; actual aftendame in the Court-liouse of the party in 
person or by pleader or recognised agent, wdio, under 0. III. r. 1, must be duly 
appointed to act on his belialf, or by a co-party under 0. 1. r. 12. Under the 
terms of 0. 111. r. 1, an appearance by a recognized agent ]s equivalent to an 
appearance in person, unk^ss th(‘. Comt directs personal appearance. Plain- 
tiffs must all be represent'd by the same pleader, or set of pl('aders, and cannot 
be severally represented by different pleaders. (6) Defendants can, of course, be 
S(',verally rej)resented, thougli where such several representation is unnecessary, 
as where the interests are not in conflict, the Court will not allow more 
than one set of costs. Sect. 64 of the last Code, read with Form No. 117 
of tlie Fourtli Schedule of that Code, explained, it was held, the natures of tlie 
defendant’s appearance in obedience to the summons to appear and answ(‘i'. 
He was to appear in person or by a duly authorized pleader, duly in- 
structed and able to answer all material questions, or who shall be accompanied by 
some other person (which includes a recognized agent) able to answer all such 
questions. He was further given notice that in default of his appearance — that 
ip, ap])earance in cither of the ways specifled- — the suit would be determijied 
in lus absence ; that is, under this Chapter of the last Code. Thus, the appear- 
anc<‘, mentioned in that Chapter meant attendance in j)erson or by an authorized 
co-party or by a pleader “ duly instructed,” et(‘., or by a recognized agent who 
intended to apj)car and did in fact apjK‘,ar for the party, whether he was able 
or not to answer all material questions.(7) I’he test of whether a defendant lias 
or has not “ appeared ” is whether such of the requirements of the summons 
as relate to appearance have or have not been complied with. (8) On this 
principle it is held that when a pleader attends who is not duly instructed in 


(1) Dhonkal Singh v, Phakkar Singh, 15 A. 
84, 94 (1893) ; Hajiat Akramnisaa v, Valiul- 
nissa Bcgam, 18 B. 429, 431 (1893). See notes 
to s. 141, jmt. 

(2) Dhonkal Singli v. Phakkar Singh, 

Huym. 

(3) Soondeflal r. Goorprasad, 23 B. 414, 
120 (1898), per Strachey, .1., whose judgment 
is the only reported one dealing systemati- 
jally with the subject, and is deserving of 


careful study. 

(4) lb. 421. 

(5) Cooke V. Equitable CjhI Go., 8 C. W. 
621, 024 (1904). 

(6) Jankibai v. Atmaram, 8 B. H. C. R. 
241 (1871). 

(7) Muruga Cluitty v. Rajasami, 22 
M. L. J. 284 (1912). 

(8) Enatulla Basunia v. Jibon Mohan Roy, 
19C.L.J. 536(1914). 
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the suit lie does not represent the defendant who in such case does not appear. (1) 
Inasmuch as appearance is attendance in the Court-house on the day fixed for 
hearing, it is clear that what is done before the day fixi‘d in the sununons and 
that the mere filing of a vakaliiinmmJi is not apjK',aring in person or by picador ; (2) 
nor is an “ appearance,” in th(‘. technical sense as used on the original sidi? of the 
Court, by the entry of the name of the attorney on the record ; nor was there 
appearance where the defendant had filed a vahalutiuma and objected io attach- 
ment issuing b('for(^ judgment, but did not apj^ear as directed by the summons, 
nor on a further date when the case was dec-ided.(3) Nor is merely putting in a 
written statement, but when the cas(‘ comes on not att<*nding in person or by 
pleader, an appcaranc(‘.(4) 

Nextly, the personal attendance at the day of hearing must be in accord- 
an(^e with law. If a person is ordered to att<md in jn'ison, appearance can 
only be (‘fiecited in this way, and if he does not, but sends ii pleader, he will 
bo consid(‘red absent, and there is no appearance. See (). TX. r. 12, 'post.(b) If 
th(U*o be no such directions he may appear either in person or by a co-plaintiff 
or co-def('ndant under 0. 1. r. 12, or by a pleader or recognized agent under 
0. III. r. 1. They must, howev(‘r, represent him, and therefore the ap})earance 
of an unauthonzed pleader is noi. an appearance by the party.(6) There is, 
of course, no difficulty when there' is no actual attendance by any of these 
[jersons ; mu, indeed, Avhere. there is attendance, except in the cases to which 
reference will be made. If a party at. tends in ]X‘rson or by ]) leader there is 
appearance, though he may neither have filed a written statement (7) nor 
made a verbcal one. (8) If th<‘ Court has refused to receive a. written state^ 
meni., but the pleader attends when issues are set.tled and cross-examines 
witnesses, ther<‘, is an ai)pearanc(‘.(9) It has even been held that where a decn'c 
is ])asse.d on a solehnamuli and t.he defendant alleg(‘s t hat it is a forgery 
a, ml that she had no not ie(' of t h<‘ suit, it is not vx /mrte.{U)) But. this has l>een 
diss(‘uted from, it bc’ing held that t.h(‘ defendant is <*iitith‘d t.o go beliind 
the decree and to show that. it. is in fart ex 'parte, and that the fact that t.h(' 
decree appears t.o be based on a compromise impugned as a forgery does not 
make, S('e,t. 108 (now 0. IX. r. 13), inap])liealde,(ll) ^'he app(*aranc(‘, more- 
ov('T, is to answ(‘r, and if an application by a jiarty who attends for leave to be 
heiu’dis n'jected and the defendant is not heard, then t he judgment, is ex pn.r/c.(12) 
Where, both parties {ip|>ear('d and the ease was gone through in tlx'ir ])res('nce 


(1) So(»id^;i l.il (Jofuprasad, 23 J5. 414 
( 181 ) 8 ). 

(2) Haloo V, AUvaro, 7 W. R. 18 (1807) ; 
Shco (^huni v. Heoj.i Lall, 11 i\ L. K. 537 
(1882), 

(3) Hira Dai ?>. Hira Uil 7 A. 538 (1886). 

(4) Purus Ram v. Juvunteo Porshad, 1 A. 
H. C. R. 164 (1869). 

(5) And see Krishna Ham v. Gobind 
Prasad. 8 A. 20 (1885). 

(6) Raj Kumar v. Jugal Kishore, 18 A. 
241 (1896). 


(7) Goluekbur Bishonath. Man^li. 32 
(1864). 

(8) Jankce Ram v. (Jhandrahully, 7 W. R. 
296 (1867). 

(9) Raghapa v. Parapa, 1 B. 2J7 (1875). 

(10) Hemmo Moyco v. Watson, 14 W. 11. 
299 (1870). 

(11) Bbolai Naskar v. Alach Naskar, 1 
0. W. N. exxvii. (1897). 

(12) Syud Mahomed v. Shaik Muntozul, 18 
W. R. 400 (1872). 
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and nothing romainfid to bo dom^ except to liear arguments, tlie. case was lield not 
to be one which (iould ho dealt with as for default of appearance.(l) 

Contest has mainly arisen wluire eilher the party or his pleader or recog- 
nized agent does actually attend in court, but applies for an adjournment, 
and, when th(^ adjournment is refuse.d, withdraws horn court. 8o far as these 
provisions are concerned, the only question is app<‘arance or non-appearanc€',. 
If the party has appeared in either of the ways specified, viz. in person or by 
aiithoriziHl co-])arty, or by authorized pleader “ duly instnuded and able to 
answer,” etc;., or by a recognized agent wlio intends to a])])ear and does in fact 
appear for the party, then he has appeared, and it is immatc'rial for what purpose 
he has appeared or what action he has taken on such appearance. If, thcKdore, 
a party is pr<'sent in person and p<‘rRonally applies for an adjournment, he has 
jippc'ared; Mie purpose for which lie appeared, or tin* action wliieh h<‘ took on 
appi^arance, is immaterial. (2) A]>p(‘arance, howeviT, by a jileader does not, 
as in the casi^ of a party, mean mere presenci^. Tie must also be duly instructed 
and able to answ(‘,r all material questions ndating to the suit. Where, ther<‘fore, 
the parly is absent, and an applie.alion for jidjournmeiil. is made on his behalf 
by a pl(‘-adei\ who has no other instructions, and whose fiinedions nrv. at an (‘lid 
w"h<‘U the adjournment is refused, in that case tln^ jiarty has not* nppi^ared. If, 
ther(‘for(\ the plead(‘r in such (*ase retiivs after an unsuccessful ajiplication for 
adjournment, the dccrcii passed is ex parle.i;^) In a r(*c(‘nt case, after tlui plain- 
tiff s case had lieen closeil and the didendant. s case paid-heard, (jounsid for the 
dofend'int a])plied for an adjournment, mainly on th(‘ ground that two of his 
witnesses had not arrived, and this was granted, but he was warned that if 


(1) Rai (Hiatid v. Mathura I’rasah H A. 
202 (ISSO). 

(2) Soondorlal r. (Jourpranad, 23 B. 414 
(1898). 

(3) Sooriderlal v. (toorprasad, supa ; l..alta 
Prasad r. Nand Kishore, 22 A. 00 (1899); 
Cooke r. Equitable Coal Co., 8 (!. W. N. 021 
(1904) ; Shankar Dat v. Uadha Krishna, 20 

A . 1 95 ( 1 897) [no application for adjournment. 
I nit pleader stated that he had no instruc- 
tional ; Raintahal Ram v. Rameshwar Ram, 
8 A. 140 (1880) (the same ; it is not sufficient 
that the ph^ader be authorized to enter 
appearance, he must liavo instructions in 
t he cause] ; Bhimaeharya e, Eakirappa, 4 

B. 11. C. R. 200 (1807) [the presence of a 
pleader who is not supplied with the means 
of answering cannot be held to bo a repre- 
sentation of the defendant which will give to 
the suit the character of a defended action : 
foil., in Administrator-General v, Dyaram 
iJas, 0 B. L. R. 688 (1871), which last case 
was folli.wocl in Doyal Mistreo v. Kupoor 
Chund, 0 C. 318 (1878); and sec Buldeo 
Misser v. iSyud Ahmed, 15 W. R. 143 (1871) ; 


case dealt with was rlLssentod from, Dhan 
Bhagat v Rainessur Dutt, 20 W . R. 53 ( 1 873)] ; 
Jlamchandra Pandurang v. Madhav Puru 
shottam, 10 B. 23, 24 (1891 ) [ “ If ho (pleader) 
had said that he. had r<H>eived no instructions 
the (.kmrt could no doubt have liold that tlu're 
was no proper apipearaiKH' ” ]. As was pointed 
out in Soonderlal v. Goorprasad, 23 B. at 
p. 417, the hoadnote in Ramperlah Mull r. 
Jakeeram Agurwallah, 23 t*. 991 (1890), is 
quite misleading. The Court did not., how- 
ever, actually decide the question whether 
or not tho case fell within s. 102 of the last 
(tode, but dismissc'd tbe application on tbe 
merits. Where, however, a pleader has 
instructions, but says Iho brief came to him 
too late to prepare himself, this may be a 
good reason for adjournment, but is not, it 
has been said, a didault of appearance ; 
Chiranji Irfil v. Kundan Lai, 20 A 294 
(1898) ; foil. Ramehandra v. Madhav, 16 B. 
23 (1891), and diss. from Shibendra v. Kinoo, 
12 C. 605 (1886). The judgment refers to 
a case at p. 603, but this appears to bo a 
mistake, and the case at p. 605 is meant. 
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they did not appear on the following day any application for a further adjourn- 
ment must be supported by proj>er materials. He was present on the following 
day, but without the two witnesses, and his application for a further adjournment 
was refused on the ground that no proper reasons for it had been made out. 
On tills he withdrcrw ; and the case was tlien decided on its merits. When he 
afterwards apjdied to have tlie dc^crec set aside as cx parte, it was submitted that 
at the adjourned ]i(‘aring he had not appeared, but had only a])plied for a furtluT 
adjournment, (1) and tliat th(u-efore si‘c.t. 157 of the last Oode (now r(^pres(mt<‘d 
])y 0. XVTT. r. 2) became a])i)lieable.(2) It was held that tji(‘ Court had no 
])ow(U‘ to make an order iindiir isect. 108 of the last (/od(] (now represiuited by 
0. iX. r. 13) combined with sect. 157 of the last Code, and tliat his remedy was 
an ajipeal against tlie refusal of his apphcation for fiirtlier adjournment. (3) 

Lastly, th<‘re is the cast] in which tin* party b(*iug absmit, the recogniztul 
agent is presimt. If the latter a(‘,com])anies a plcadiu-, wlio applies for an ad journ- 
meni Imt who is otherwise nninstructed, then it is a qiustion of fact 
whetlier the agent is able to answer all mattnial questions, in which case the 
party must be diHuned to app(‘.ar by th(‘ jdeader. In such a case, th<' require- 
mcnt-s of the vsummons as to app('aranco art* as fully satisfied as if the party 
had ayiiieared in ixu son and applied for an adjournment ; and equally, in sucli 
a case, the ])urpose of the; ap]>earance or the action taken on appi^arance is 
immaterial. If, howev(;r, th(‘ party being absent, mdther tlu; pl(;ader ap])ly- 
iiig for adjoiu'niin'jit nor atiy jierson atxxmipanying him, wdiether a recognized 
agent or not, is able f,o answm', then, apart from 0. III. r. 1, tlieri^ is no app(;ar- 
aiice within this rule, and the only remaining question is whether tin* party 
ap])ears by his recjognized agent under the former rule. That is a question of 
fa(;t. The mere presimci' of the agent is not necessarily an app(*arance of the 
party. It must be dct('rmlned wheth(;r he intended to apjiear, and did in 
fact appear, for the party, in the exercise of his pcjw'er undm‘ 0. III. r. 1, ante.(i) 
Where a dt;f(;ndant did not apiiear, and it was alleged that he was insane, 
and the .ludge struck off the case, it was lield that In; should not have’ 
done so, but ought to have made the inquirv contemplated in Act XXXV of 
1858.(5) 


2^ Where on tlio day so fixed it is found that the summons 
Dismissal of suit not been served upon the dejendmit in 

^^ojisequeiice of the failure of the plaintiff to 
plaintiff’s failure to pay tile court-tee OT 'postal chmges {ij any) 

chargeable for such service, the Court may 
'tnake an orcuM- that the suit be dismissed : 

Provided t1in,t no such order shall be made although the 


(1) Sati^h Ohandm Mukerjeo v. Ah'ara 
Prosad Miikorjcc, 34 C. 403 (F. B.) (1907); 
and SCO Vcnkataraina v. Nataraja, 24 M. L. J. 
236 (1912). 

(2) Mariannissa v. Ram Kalpa Gorain, 
34 C. 236 (1907) ; Cooke v. Equitable Coal Co., 
8 C. W. 621 (1904). 


(3) Kader Khan v. Juggeewar, 36 C. 1023 
(1908), difitingiiishod in Enatulla Basunia v. 
hbon Mohan Roy, 19 C. L. J. 535 (1914). 

(4) Soonderlal v. Goorpra.flad, 23 B. 414 
(1898). 

(5) Miisat. Moorut v. Baboo Dhurra, 2 W. 
R. Misc. 7 (1866), 


97.] 
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summons lias not been served upon the defendant, if on the day 
fixed for him to appear and answer he attends in persoii or by 
agent wlion lie is allowed to appear by agent. 

• ^'May make an order that the suit be dismissed.’*— If the plaintifl 
lias omitted to pay tlie com-t-fec by accident or the like, the Court may, on his 
application, direct the issue of a fresh summons. If it does not, there is no 
other course open but to dismiss the suit ; or the Court may dismiss the suit 
at once, Icavinj^ the plaintiff to apply under r. 4, post. Tlie rule applies not 
merely where tliere is a sinj*Ie defendant, but also where one of several 
defendants has not been servt^l, for the suit is incomplete, and cannot be 
heard without notice to all the defendants. Where, however, in the laiter 
(;ase no objection was previously taken, the Coiut dediued to entertain it on 
special appeal. (1) The suit may be disinissed whether the summons was that 
orijTinnlly issued, or tliat re-issued, on account, of non-service of the 
original onc.(2) But in no case should the case be disposed of before t.he day 
fixed for lieuring.fd) Tn the under-mentioned c-ase tlie C-ourt was disposed to 
think, though the ease was dealt witfi on tlic merits, that an order under the 
corresponding ioxmov section was not appealable. (4) If t he couif-fee for serving 
the summons on a ddendant newly added by tlie (A)Ui’t is not paid, llie suit, 
accordim; to the Bombay High Court, should be dismissed altogether, even as 
against the original defendant ; but if it is proceeded with and decreed against 
liiin, and he docs not take that objection on apjieal, he cannot raise it for the 
first time on special appeal.(r)) Tlie Allahabad High Court appears to have 
(aken a different view, (6) holding that in siicli a case I he suit should lie disiuissfd 
against, tliose defendants only on whom Uw summons could not bo served, 
])ut that, if the suit, is by mistake dismissed as against tlie original defondanls 
also, to avoid injustice the dismissal against them should be lield t.o have been 
ordered under this rule. 

Proviso.- "The I'ule contemplates a. defendant appearing before service 
of llu^ summons. In tin*, under-mentioned case (7) tlie (tourt stated that it 
was not necessary to decide wlieilier, if a plaintiff were merely to lodge a. plaint 
and take no proceedings upon it against a defendant, the latter in su(h a case 
would have a right to appear ; but that, where, as in that cas(', a plaintiff, by 
legal process of arrest, brought the defendant before tlie Court, tlien he bad a 
right 1,0 a.pp(‘.ar at the hearing of the case, altlumgli no summons hart been se.rved 
upon him. 

3. Where neither party appears when the suit is called 
Where neither party for hearkig, the Court may make an order thai 

appears, suit to be dis- the suit be dismissed, 
missed. 

(1) Shek Abas v. Ibrahimji Hasanji, 5 (i2T (1883). 

B. 11. C. R. 118 (1868). (5) Shek Abas v. Ibrahim ji Hasanji, i 

(2) (ihhaganlal v. Vinayakrao, 1898, Bom. B. H. G. R. 118 (1868). 

P. J. 249. (^) Hulab Dai v. Jiwan Ram, 2 A. 3Jl 

(.3) Giilab Dai v. Jiwan Ram, 2 A, 318 (1879). 

( 1879 ), (7) Syed Ali v. Aclib, 15 H. J60 (1890). 

(4) L ncky Churn v. Budurrunnissa, 9 G. 
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“ Called on for hearing/' — The parties are bound to attend from the time 
the Coui’t opens, and must be in attendance when the case is called on for 
hearing, and, if absent at that time, they will be treated as not appearing.(l) 
Tiio Court is not bound to wait for any party until it is about to close for the 
day, or even till the pleader for the party can find it convenient to attend on 
account of his engagement in another Court ; as, if this were done, Courts 
would find it difficult to get through their work.(2) The subsequent day referred 
to in sect. 98 of the last Code was that to which the fii'st hearing is 
adjourned ; (3) but the day fixed for hearing after a remand on appeal was 
held to be within the meaning of those words. (4) The reference to adjourn- 
ment has now been omitted because this matter is sufficiently covered by the 
terms of 0. XVTI. r, 2. 

“ Neither party appears.”— It do(is not apply when a j)aity is present, 
but has omitted to serve notice. Failure to take measures to s(‘rvo a person 
with a notice as ordered by the Court is not a non-appearance. (5) 

Shall be dismissed. — Tn cases where the Court does not otJierwise direct , 
dismissal is tlie only consequence, and the proviso relates to the postponing oL 
tb<‘ case, and not to the making of any final order in it.(6) Where neithej* 
})ajty appeal's on the day fixed for the healing of a suit, an oj'der striking the 
case olf the file^ is illegal ; the only order that can be passed in the chciim- 
staiices being that of dismissal. (7) The rejection of an apjilication of the 
ri^spondent, asking that security for costs may lie taken from the appellant on 
llic nun-appcaraiico of both the parties, lias been considered, by virtue of the 
])ro visions of sect. ()47 (now 141), a dismissal iiudcx the section wJiicJi this rule 
r(*])laces.(8) 


4. Where a suit is dismissed under rule or ruk S, tlie [s. 99.] 
Plaintill may bring plaintifE may (subject to tbe. law of limi- 
fresh suit or Court may tation) bring a iresli suit, or he may apply 
restore suit to file. order to set the dismissal aside, arid if 

]ie satisfies the Court that there was sufficient cause for his not 
paying the court-fee and postal charges {if any) required within 
the time fixed before the issue of the summons, or for his non- 
appearance, as the case may he, the Court shall make an order 
setting aside the dismissal and shall appoint a day for proceeding 
with the suit. 


(1) Kuttiyali c. i^ari Makii, 7 JM. 356 
(1884). 

(2) Raj Narain t. Akioor Chunder, 24 
W. R. 141 (1875) [aa to absence of counsel, 
sec Lakhmi v. Catto Bai, 7 A. 542 (1885)]. 

(3) Comalammal v, Rungasaiiiy, 4 M. H. 
C. R. 56 (1868). 

(4) Rughoouath Singh v. Ram Coomar, 14 
W, R. 81 (1870). See neict note. 


(5) Haradhun v. Protap Narain, 14 W. R. 
40J (1870). 

(6) Raj Narain v. Auanga Mohon, 26 C. 
598, 601 (1899). 

(7J Ahvar r. Sheahammal, 10 M. 270 
(1887) ; and see ib, p. 290 as to appeal. 

(8) Lakhmi Chand v. Gatto Bai, 7 A. 542 
(1885). 
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“ The plaintiff.”— These words will include the plaintiff’s legal represen 
tative ; but though the latter may thus apply to have the order of dismissal sel 
aside, the order will be set aside only if he proves a sufficient excuse, such m 
the plaintiff liiniself would have been required to prove before the order coulc 
be set aside. (1) See sect. 146. 

“ Fresh suit.” — Applying the principle embodied in this rule, if a suit if 
dismissed by an order piuporting to be made under this section before the da} 
fixed for hearing on failure to deposit lalahana^ this irregularity on the part oi 
tJie Court does not deprive the plaintiff of his right to bring a new suit und(‘j 
this section. (2) 

Satisfies the Court.” — Each question of this kind must be deall 
with, not according to any hard-and-fast general rule, but according to itf- 
own particular circumstances. (3) 

• “ Set aside dismissal.” — When a suit has been dismissed for default, and 
tlie plaintiff has neglected to make an application within thirty days, there 
can be no review of judgment under sect. 114, fostii) A Judge, when restoring 
a suit, has no juiisdiction to pass at that time any order as to the general costs 
of the suit. (5) There is no appeal from an order setting aside the dismissal 
and appointing a day for proceeding with the suit.(6) But where such an 
order has been set aside on appeal, and the last order has been reversed by the 
High Court, the proceedings of the first Court and the decree passed by it arc 
not invalidated on the ground that as an effect of tlie reversal of the order 
restoring the suit, there were no proceedings in Court at the time of the passing 
of the decree in which such decree could be passed. (7) 


5. {I) Where, after a summons has been issued to the 

Dismissal of suit defendant, or to one of several defendants, 
where plaintiff, after and returned uiiserved, the plaintiff fails for 
^ pciiod of onc year irointhe date of the return 
to apply for fresh sum- 'made to the Court by the ojjwer ordinanty 
certifying to the Court returns made by the 
serving officers, to apply for the issue of a fresh suiuuions and to 
satisfy the Court that he has used his best endeavours discovej* 
tlie residence of the defendant who has not been served, oj* that 
such defendant is avoiding service of process, the Court may 
?nake an oi'der that the suit be dismissed as against such 
defendant. 


(1) Couvin V. UonHlcy, 43 C. 253 (Anwr.), 
cited in JH ukui Chand, C. P. C. 707. 

(2) Oulab Dai v. Jiwan Ram, 2 A. 318 
(1879). 

(3) Jiakhini Chand v. Gatto Bal. 7 A. 542 

(1885) ; in Dhunbook Doss v. Hurry Baboo, 
Bourko, 0. 115 (1805), the evidence offered 

was eonsideif'd insuHii-ient. 

(4) Koilash Mondol v. Nabadwip Chandra, 


2 i\ W. N. 318 (1890) ; dist. in Raj Narain v. 
Ananga Mohan, 20 C. 598 (1899), 

(5) Krishna Vithal v. (.Janesh Bliaskar, 20 
B. 201 (1901); s. c., 3 B. L. R. 734. 

(6) A) war v. Seshainmal, 10 M. 270 (1887) ; 
Wahid un-nissa v. Kimdan Lai, 35 A. 427 
(1913) (plaintiff can apply for revision). 

(7) Alwar r. Scshammal, 10 M. 270 (1887), 
p. 290. 
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(;^) In such case the plaiiitifl may (siibject to the law of 
limitation) bring a fresh suit. 

Object and effect of rule. -This rule rceogaizes llic practice of 
issuing fresh summons on tlie return of the original unservecl, but was enacted to 
put an end to the reprehensible practice of instituting a suit, and then holding 
proceedings in terrorem ovej‘ the defendant for a long period without taking 
any steps to bring it to a hearing.(l) Time runs from the date of the return 
by the Nazir. (2) An addition has, therefore, been made interpreting “ return ” 
as that not of the Bailiff but of the Nazir. A plaintiff cannot, however, by 
merely applying to the Court within a year of the return, for a fresli summons, 
avoid dismissal of the suit. He must also satisfy the Coiut that he usiul 
diligence in the meanwhile. If ho fails to establish cither of the two points, 
his suit must be dismissed. (3) It is to be observed that the (‘xcrcisc of the 
power conferred is discretional only. The refusal to take a fresh summons 
on a defendant, though sufficient to justify the dismissal of the suit against 
him, does not operate to release him fiom liability. (1) As regards the rig Jit 
to bring a fresh suit, (5) see the case cited, in which the section was recently 
aj'plicd. 


6. (1) Where the plaintilff appears and tln^ defendant 

Procedure when only does not appear when the 8U'it 18 called on for 
plaintiff appears. hearing, then — 

(r/) i[ it is proved that the summons was duly served, the 
When summons duly Court may proeded ex *paTte / 

served. (^) if it is not proved that the summons 

When summons not was duly served, the Court shall 

duly served. direct a second summons to be 

issued and served on the defeiidant ; 

(c) if it is proved that the summons was served on the defen- 
when summons served, dant, ])ut not in sufticient time 

but not in due time. to enable him to appear and answer 

on tlie day fixed in the summons, the Court shall 
post])one the hearing of the suit to a future day 
to be fixed l)y the Court, and sliall dii'ect notice of 
such day to be given to the defendant. 

(2) IVhcre it is owing to the plaintiff’s default that the 


(j) Seo Ciouifliui I, Soor v. Peary Lall, 15 
B. L. R. App. 12 ( ls;r>} ; llamkisscn Doss v. 
Luckeynarain, 3 312 (1878); Gcrender 

Coomar v. J uggadam ba Da bee, 5 C. 1 25 ( 1 87U), 
which last case deals with the rules of the 
H. C. on the subject ; Urq^uhart v. Gilbert, 
1 Ind. Jiir., N. S. 224 (1802). As to the 
Court’s discretion to issue a second summons, 
see these cases 'pamm. 


(2) Parsotam Vithal v. Abdul ReJunanbhai, 
13 B. 500(1889). 

(3) Byaharimal v. Satya, 3 Bom. L. R. 402 
(1901). 

(4) Shaik Alii v. Mahomed, 14 B. 267 
(1889). 

(5) Sita Ram Singh v. Pokhpal Singh, 28 
A. 749 (1900). 


s. 100.] 



750 THE CODE OF CIVIL PROCEDURE. Fi^tSched 

0. 9, r. «. 

summons was not duly served or was not served in sufficient time, 
the Court shall order the plaintiff to pay the costs occasioned by 
the postponement. 

‘^Appears/’ — See notes to r. 1, ante. This rule is not limited in its 
application to defendants residing within British India. (1) By sect. 74 of the 
Bekkhan Rj^ots Act, tlie Code is only to be applied so far as it is consistent witli 
the Act.(2) 

^'When the suit is called on.” — These words appear to Jiave been 
inserted so as to limit the rule to the first day of liearing and mark tlie distimdion 
between these provisions and those of 0. XVII. r. 2. 

• 

Clause (a).~No legal decree can be passed ex parte without there being 
proof of the due service of the summons. (3) Wliere the summons has been 
served through another Court, see sect. 28, ante. To justify an cx-parlc 
decree against all defendants, all must have been served, and if tlie 
defendant s liability is joint, and if a decree can only go against all, it has 
been held that without notice to all the defendants no judgment could be 
passed. (4) It was held with reference to sect. 5t) of the Code of 1850, that 
dult/ served'' refers to tlie mode of service and not to the agency by which 
it is efiected.(5) Where a summons is sent by post to a defendant residing 
out of Britisli India, it is not, in the absence of evidence tJiat tlie person to he 
served was at tiic time residing at the place to wiiicJi tlie summons was senl, 
suliicient ])roof of service to show that the suimnons was posted, but there 
must be some evidence of its having been received by tlie dcfendant.(6) 
The Court may proceed, cx parte, whether the defendant lias been summoned 
only to appear and answer the claim, or, in addition, to attend and give evidence. 
In the latter case, it is not necessai'y, before proceeding cx parte, that 
all the processes prescribed by law for compelling the attcndanci^ of 
l lu^ defendant as a witness should be eA'liaiisted, it being suilicient tliat I he 
scj’A'ice of the summons for his attendance has been cfiected.(7) When a 
defendant appears, the failure to put in a defence in writing or verbally 
does not authorize tlic trial of the suit or make the decree passed in it ex 
parte,(S) not cvmi if the defendant should liave been ordered to file a written 
statement. (9) And if the defendant appears at the first hearing and files a 
written statement, the fact of his non-appearance at the final hearing does not 
operate to make the decision passed in the case cx park. {10) In England a 
plaintiff is by Statute allowed in ccitHin cases to sign judgment for default ; 


(1) F»khr-ud-diii c. (irhafur-ud*diii, 23 A. 
(i'JOO). 

(2) Duliolmnd r. Dhoiidi, 0 8. ISt (i8iK)). 

(3) il»., at j». 100 ; Rain Loi’hau r. Nitya 
Kalee, J2 \V. K. 2J1 (180U). 

(4) P('iif()ld V. Slyliold, 08 N. W. Hup. 
(Amc!*.) 220 ; cited Hukm Cliaiid, C. F. C. 
710. 

(5) Mackintosh v. Kalu Doss, 10 W. R. 
234 (1873). 


(0) Fakhr-ud-diu v. Ghafur nd-diu, mipra. 

(7) Taruek Nath v. Joamat Nosya, H C. 353 
(J870). 

(8) Jankeo Ram v. Chundrabully, 7 W. R. 
205 (]807). 

(0) Shivarajadhaui c. Kuppagaiitulu, 2 
M. H. C. R. 311 (1805). 

(10) Ananthaiuma t*. Madhava, 3 M. 2<>4 
(1881). 
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but in tide country it has been held that, in all cases where the Court proceeds 
ex the plaintifE must produce prirnd facie proof of his ciiso,(l) and must 
prove the claim to the satisfaction of the Court, before he can obtain a decree, 
except in tlie case of summary proceedings on negotiable instruments. It is, 
however, to be noted now that under 0. VIII. r. 5 every fact not denied is taken 
to be admitted ; Ihougli under that rule such admission is not necessarily 
equivalent to a proof. (2) 

The remedies open to a defendant against whom an cx-parte decree has 
been passed, and who contends tliat the Court should not liave so proceeded, 
are either to apply under 0. IX. r. 13 (formerly sect. 108), post, or, to appeal 
from the ex parte decree, under sect. 96. Under 0. IX. r. 13, by whicli a 
summary remedy is given, tlie complainant must satisfy tlie Court not merely 
that the proof required by tliis rule was not given, but that infac^t the summons 
was not diih' served, or that the defendant was prevented by any sufficient 
cause from appearing. WJiere a defendant appeals from an ex parte 
decree, it is sufficient, in the first instance, to establish that in the Court whicJi 
passed tiuit decree f Jie necessary proof of service of summons was not given. 

It is not incumbent on the apjx'llant to show that the summons was in fact 
not duly served. (3) 

Clause (6). — In the under-mentioned case it was held that the Courl, is 
bound in every case to issue a fresli summons, though it may order the plaintiff 
to pay the costs of tlie postponement, and cannot dismiss tlie suit or reject an 
application governed by this rule. (4) 

Clause (e). — Where, if the defendant had not appeared, the Court would 
have been bound to postpone the hearing on the ground that sufficient time 
had not been given to him to appear and answer to tlie suit, his appearing 
ought not to put him in a worse position, and an adjournment should bo 
gran ted. (5) 

7. Where the Court has adjourned the hearing of the suit [s. loi. 
ex 'parte, and the defendant, at or before such 
day tearing, appears and assigns good cause for 
of adjourned hearing and his previous non-appearance, he may, upoji 
previous non*appearance* ^uch teims as the Court directs as to costs or 
otherwise, be heard in answer to the suit as 
if ho luid appeared on the day fixed for his appearajice. 

Appearance at adjourned hearing only.— Sect. Ill, Act VIII. of 
1859. Wluit Legislature intended was that the defendant might be 
admitted to defcjid the suit merely upon a petition and without any evidence 
being gone into to prove the truth of the fact stated in tliat petition. In fact, 

(1) Anirithnath v, Dhunput Singh, 8 (4) Lallubhai Vajeram ?>. Bai Magangavri, 

1^ li. R. 44 ; s. c., 15 W. R. 50IJ ( 1 S7 1 ). J 8 B. 59 ( 1 893). It does not appear, however, 

(2) Satyes ('handra v. Moninohini, 19 why these proceedings, which were in a suit, 

0. L. J. 519 (1914). were treated iis miscellaneons. 

(3) Fakhr-ud din v. Ohafur iid din. 2.3 A. (6) Shaikh Awlail v. Shaikh Abdool, 18 

99 (1900). W. R. 141 (1872). 
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the Bection contains no provision for and does not appear to contemplate taking 
sucli ovidenc.c.(l) If the (biirt admits the defendant to defend, the suit will 
proceed in the ordinary course as a defended suit. If the Court refuses this, 
tlien no appeal lies from the order of refusal ; (2) tlie suit proceeds as an ex jparir 
suit, and the defendant may then apply to set aside the decree undei 
0. IX. r. 13, po«^,(3) and if that application be refused he may then 
appeal under 0. XLIL r. 1 (c) ; or he may appeal against the e.x parte decree 
wit limit resorting to tlie procedure laid down in 0. IX. r. 13, po.9/.{4) But where 
tliougli the Court refuses to receive a written statement, it frames issues in the 
presence of the defendant’s pleader, who is permitted to cross-examine, the 
decree is not an pa/rte one. (5) 


8 . ^y]lere tho defendant appears and tlie plaintiff does not 
Procedure where de- appear wlim the suit is called mt for hearing, 
fendant only appears. the Court shall male an order that the suit 
he dismisserZ, unless the defendant admits the claim, or part 
thereof, in which case the Court shall pass a deci'ee against the 
defendant upon such admission, and, where part only of the 
claim has been admitted, shall dismiss the suit so far as it relates 
to the remainder. 


Application of rule. — This rule corresponds with sect. 114 of the 
Code of 1859. In construing an order alleged by one side and denied by the 
other to be an order under fhis rule, tlie order will be considered as one 
under it if, apart from the mere description which tlie Court gives of its action, 
and apart, from the actual fact of the plaintiff’s appearance or non-appcai a nco, 
tlio real meaning and substance of the Court's action is, that it dismisses the 
suit on tlie view, whether right or wrong, that the plaintiff appears and the 
fleiendant does not appear.(6) It was formerly considered (7) that the (^hapler 
in which the section corresponding to the rule appeared, applied to execution 
proceedings, but this was subsequently held not to be so, liaving regard to the 
change made in 1892 in sect. 947, corresponding wdth s(‘ct. 141, post.(8) The 
rule is apjilicable to adjourned hearings of cases ; (9) and to proceiidings biffori^ 


(1) AshrufTunnisa# v. Jyoharpaux, 8 C. 272, 
27a (i882). 

(2) S. J04, post. 8po S3M'{1 Mtthojnod v. 
iShaik AluntozuJ, 18 W. R. 400 (1872). 

(a) .Sankaralinga M«<lali v. Rainasabha- 
pati, 21 M. 324 (1897); Ashruffunnisim v. 
Lohareaux, 8 C. 272, 274 (1882). 

(4) AshniffimniBSii v. l.iehareaiix, sn^mt. 

(5) Haghapa })in Hanmapa v. Rarap:i bin 
Shivapa, 1 B. 217 (1870). 

((>) Tialta Prasad v. Nand Kishoro, 22 A. 00 
(1899). 

(7) Sep rasos oi(i*t1 ante, and Kaleo Kristo 
V. Mahonipd Kader, 12 W. R. 428 (1869); 


Raja V, Srinivasa, 11 M. 319 (J888) ; Biswa 
iSonan v. Binanda Chnndor, 10 C. 410 (1884) ; 
Seetul Porshad v. Mahnnied Knroem, f) All. 
H. C. R. 104 (1873) ; Shoo Prasad r. Kaslura 
Knar, 10 A. 119 (1887). 

(8) Sco notes ante, and Jang Bahadur v. 
Mahadeo Proshad, 8 C. W. N. 100 (1903), 
where the lower ( 'oiirt held that s. 103 of the 
last Code did not apply by operation of s. 047 
of that Code, and the High Court held that no 
appeal lay from sueh decision ; s. e., 31 C. 207. 

(9) Mariannissa v. Ranikalpa Corain, 34 V. 
23r., 237 (1907). 
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the Court to wliicli a reference is made under the Land Acquisition Act.(l) 
It lias been recently held by the Privy Council that this rule does not apply 
where the main issue of the case has been decided on its merits and there is a 
subsequent default in appearance. (2) In this case the plaintiff had sued to 
recover the sum paid by him to release property from a wrongful attachment, 
and also for damages for it, the District Court had dismissed the fij'st claim on its 
merits, the plaintiff had then abandoned the second claim and had failed to 
appear in subsequent proceedings, and the District Judge had thereupon dismissed 
the whole suit under sect. 102 of the last Code, now represented by this rule. 

Non-appearance.-— An order can only ])0 made for non-appearance (3) 
of the plaintiff. A plaintiff fails to appear within the meaning of this rule 
when his picador declines to proceed with the suit, and it makes no difference 
that tJie party liiiuself was present in Court.(I) It was lield under the Code 
of 1850 tliat where a commission has issued for local inquiry and the Com- 
missioner requires the attendance of the parties, should the defendant appear 
and tli(' plaintiff make default in appearing on the day appointed, tlie proper 
course is for the Commissioner to dismiss the suit under this rulc.(5) A suit 
can only bo dismissed under this rule for default of a nature therein described, 
and thoredore not for non-attendance of witnesses. (G) The Court should neither 
r(5C(}iv(‘ evidence on Ixdialf of a defendant nor examine the nuudts of the 
case. (7) If a suit is dismissed for want of evidence, the deeasion is one on the 
merits a,nd not under this rul(‘-.(8) Non-appearance caused l)y the death of 
the plaintiff should not be confound(*d with default.(9) 

Judgment. - The. suit should eiiher be dismissed or decreed. “Struck 
oti ” is not a proper mode of disposing of tlie case;(10) though in a case in wliich 
such an order was passed, it was held that though the correct expression had 
not been used, prselirall)^ the cas<^ liad to be regarded as lin-ving beem dc^eided 
ex i)aYte.(\\) 


(1) Khamli Sini^ v. Hainaflhin l^oy, !0 
(1. W. N. 901 (1905). 

(2) Kanhaya Lai v. National Bank of 
India, :17 I. A. 80 (1910) ; 37 ('. 420. 

(3) As to tlio meaning of “ appearance ” in 
lliis connection, see Tjalta Prasad i\ Nan<l 
IvislioM*, 22 A. 00 (1899) : RampertiiO Mull 
V. dakeeram Agurwallali, 23 (t 991 (1890) ; 
llinga BiOoc Manna Bibcc, 8 W. N. 97 
(1903) ; s. c.. . i L. 150. In Kanji Habib, 
2 Bom. L. K. (19(K)), it was held that 
there was no defiodt on A’s ])art, as there 
was nothing to, show that B, by wliom the 
suit was admittedly instituted, acted witli 
authority. 

(4) Gopiila Row v, Maria 8usaya Pillai, 30 
M. 274 (1900); 17 M. L. J. 225; but see 
Esmail?\ Haji Jan iVlahamed, 33 B. 405 (J 908). 

(5) Esban (ihunder c. Soorjo Ijiill, Marsh. 
1 39 ( 1 804), sed qu., as the parties were present 


in the Judges’ (Jourb through their vakils; 
though where the failure was to pay the 
(Jommissioner's fees, the order was not con- 
sidered as passed under this section : iShaik 
Sahib e. Mahomed, 13 M. 570, 571 (1890). 

(0) Mahomed Azeein-ooMah r. Ali Buksh, 
5A11.H. 0.11.74 (1873). 

(7) Parlmli Ti|lsi Kocri, 18 i'. L. J. 128 
(1913), p. 130 ; Ko.sri (3iandt>. National Jute 
Mills On., 10 i\ W. N. 908 (1912). 

(8) Kartick Ohandra Pal v. kSirdar Mandal, 
12 0. 563, 606 (1886). 

(9) T)cbi Baksh Singh v. Habib Shah, P. (I, 
,35 A. 331(1913); 40 I. A. 151. 

(10) Khooh Ull e, Toolsie Singh, 17 W. R. 
219 (1872) ; and cf. Alwar r. Seshammal, 10 
M. 270, 271 (1887) ; Biswa Sonan ik Binanda 
Chundcr, 10 0. 410 (1884). 

(11) Beejoy Gohind Radhii Benode, 10 
W. R. 348 (1808). 
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Plaintiflf^s remedy upon dismissal.— Where the suit is dismissed the 
plaintiff may apply for a review without any previous application under the 
next rule ; (1) or he may apply under that rule. It is not necessary to 
draw up a formal decree ; and the fact that such a decree has been drawn up 
cannot alter the nature of an order of dismissal under this rule, which is not 
a decree within the meaning of sect. 2, and is not liable to be challenged by 
way of appeal. The present Code has in this respect altered the pre-existing 
law. (2) An order dismissing a suit at an adjourned hearing for non-appear- 
ance of the plaintiff and his pleader was held to be an order under sect. 157 
(now O. XVII. r. 2), and its consequential section (tlie present rule), and not 
sect. 158 (now 0. XVII . r. 3). (3) 


9. (1) Where a suit is wholly or partly dismissed under 

Decree against plain- plaintiff shall be precluded from 

tiff by default bars fresh bringing a fresh suit in respect of the same 
cause of action. But he may apply foi* an 
order to set the dismissal aside, and if he satisfies the Court that 
there was sufficient cause for^ his non-ap'pcarance when the suit 
was called on for hearing, the (Jourt shall muke ar\, order setting 
aside the dismissal upon such terms as to costs or otherwise as it- 
thinks lit, and shall appoint a day for proceeding with the suit. 

(2) No* order shall be made under this rule unless notice 
of the application has been served on the offosite farty. 


Application of rule. — This rule corresponds with sect. 119 of Act VIII. 
of 1859. TJie rule applies to original cases and not to cases in appeal, (4) 
a sj)(;cial procedure in heating appeals being provided ; nor does it apply to 
‘xecution proceedings.(5) It bars a subsequent suit only when the plaintiff 
in tht*- lattfiT had been either th<} plaintiff in the former suit or rcprcisonted by 
lufn.((;) It does not bar a suit the plaintiff in which had been a contesting 
iefendani in a former suit. (7) When an executor presents an application for 
probate he cannot be regarded as a plaintiff suing in respect of some cause of 
action, and therefore this ride will not apply. (8) It makes it compulsory on a 
IJourt to set aside a dismissal order under r. 8 of this Order wheje the plaintiff 
l^tisfies the Court that there was sufficient cause for his non-appearapce ; but 


(1) Eaj Narain Purkait v. Ananga Mohan 
Bhandari, 26 C. 698 (1899). 

(2) Rukminimayi Dasi v. Paran Chandra 
Bhcro, 39 C. 341*; 15 C. L. J. 334 (1910); 
Porhati V. Tulsi Koeri, 18 C. L. J. 128 (1913), 
p. 130. And soc Gilkinson v. Subramania 
Ayyan, 22 M. 221 (1898). 

(3) Shrimant Sagajirao v. Smith, 20 B. 
736 (1895). 

(4) Ham I.(all Chowdhry v. Surdaree Jah 
(1864), W. R. Mific. 21 ; Anonymous, 1 Ind. 
Tur. 0. S. G8 (1869) ; Kali Kishore v. Dhu* 


nunjoy Roy, 3 C. 228 (1877). 

(5) Madon Mohon Mondul v. Baikanta 
Nath Mondul, 10 C. W. N. 839 (1906). Soe 
notes to r. 8, ante ; Asim v. Ilaj Mohan, 13 
C. L, J. 532 (1910). 

(6) Ottapurakkal r. Chcrichil, 33 M. 31 
(1909). 

(7) Ottapurakkal v, Cherichil, 33 M. 31 
(1909). 

(8) Ramani v, Kumud, 14 C. W. N. 924 
(1910). 
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it does not take away the Court’s power to restore the case for any other valid 
reason. ( 1) It was held to apply to rent cases under Act VIII. of 1869, B. C.,(2) 
and to proceedings under sect. 9 of the Specific Belief Act.(3) As to default 
of appearance before Commissioner, see notes to r. 8, ante. By 0. XVII, r. 2, 
jiostf the present procedure applies to any day to which the hearing of the trial 
may be adjourned, but not to the case of a person obtaining time to do some act 
and making default. That falls under r. 3 of the latter 0rder.(4) This rule 
does not apply to suits dismissed for any other reason than non-appearance, 
and includes suits dealt with under 0. XVII . r. 2, jpostf but not those dispost^d 
of under r. 3 of that Order. (5) Where a suit was dismissed “ in default of prose- 
cution ” on the ground that the plaintifE failed to deposit talahana^ the order was 
held not to be one under tlie section corresponding with this rule,(6) as was 
also the case where a suit was dismissed because neither plaintiff nor his pleader 
apjieared on the day fixed for hearing tlic argument. (7) At an adjourned 
hearing of a suit, witnesses on behalf of the plaintiff not bfdng in attendance, 
the i^laintiff applied for issue of a warrant against one of tliem. The Court refused 
the application, and th(i pleadiT for the plaintiff thereupon intimated that he 
had no further instructions to appear ; and the suit was di8mi88<5d. Subse- 
quintly an application was made under sect. 103 (this rule) to set aside the 
order of dismissal. On objection by the defendant that inasmuch as the dis- 
missal was under sect. 158 (0. XVII. r. 3) the remedy of the plaintiff was by 
way of an application for review,- -Held, that the suit was dismissed under 
sect. 102 (last rule) read with sect. 157 (0. XVIL r. 2) and that the application 
was maintainable under sect. 103, the present rule. (8) And generally, if 
time is given to do an act and it is not performed, 0. XVII. r. 3 applies, otherwise 
r. 2 of the latter Order. See notes to these two rules, fost. Sect. 38 of Act XV. 
of 1882 did not preclude a plaintiff, whose suit had been dismissed for default, 
from applying under this rule to have the order of dismissal set aside. He had 
two separate remedies under different enactments. If he applied for a new trial 
under sect. 38, he had to do so in eight days ; if he applied under this rule, he 
had to do so in thirty days. (9) The rule applies to proceedings before the 
Court to which a nderence is made under the Land Acquisition Act. (10) 


(1) Lalta Prosad v. Ram Karan, 34 A. 420 
(1912). 

(2) Oodwunfc Mahtoon v. Bidlieo Olumd, 18 
W. R. 207 (1872). 

(3) Anthony v. Dupont, 4 M. 217 (1881). 

(4) Sriraja Venkataramaya v. Animmkonda 
Rangayya, 7 jM. H (1883). 

(6) Coinalammac v. Rungasawniy Iyengar, 
4 Mad. H. C. R. 50 ( I ■’^08) ; Pranks v. Nunoh 
Mai, 7 All. H. C. R. 79 (1875) ; Mahomed 
Azeem-ool-lah t?. AUBuksh, 5 All. IT. R. 74 
(1873). See as to these cases, Mariannissa v. 
Ramkalpa Gorain, 34 C. 235, 239 (1907). 

(6) Ram Sundar v. Ram Bandhan, 7 All. 
K. C. R. 126 (1875), in which it was also held 
that application might bo matle for a review 
of judgment. 


(7) Rai Chand r. Mathura Prasad, 3 A. 292 
(1880). 

(8) Mariannissa v. Ramkalpa Gorain, 34 C. 
235 (1907) ; followed in EnatuUa Basunia v. 
Jibon Mohan, 19 C. L. J. 535 (1914). And 
SCO Kader Khan v. Jiiggcswar, 35 C. 1023 
(1908). 

(9) Soondorlal v. Goorprasad, 23 B. 414 
(1898). As to limitation under this section, 
see Hinga Bibec v. Manna Bibec, 8 C. W. N. 
97 (1903) ; Debi Baksh w. Habib Shah, 17 
a W. N. 829 (1913); 40 I. A. 151 ; 35 
A. 331. 

(10) Bhandi Singh v. Ramadhin Roy, JO 
a W. N. 991 (1905) ; Bchary Ltd Sur e. 
Nanda Lai Goswami, 11 C, W. N. 430 (1907). 
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“Fresh suit. ’’—A plaintiff is only precluded from instituting a freslj 
suit wliero tlie previous suit was rightly dismissed under r. 8, for it is only tc 
such a case that r. 9 applies.(l) Nextly, assuming that the case was one tc 
whicli tlie pi'ovisions of r. 8 projHrly apply, th<‘, statutory bar raised by this rule 
only ap]»lic,s whore tb(‘ cause of action in the two suits is the same. This is a 
matter t-o be detiumiru^d on the facts of each particular cas(‘,.(2) It has been held 
tJiat while dismissal of a suit under sect. 102 of th<‘- last Code (uow represiuited 
by r. 8 of this Ordiu*) is not int<‘nd(‘d to operate in favoui of th<^ defendant uf 
refi judicata, yet when road with sect. 10.^1 of that Oodc (now ri'presi'n'ted by thif' 
rule) it precludes a fresh suit in n^sjw'ct of the same cause of action, referring tc 
the grounds on which the plaintiff asked the Court to di'cide in his favour. (3) 

“ Reasonable cause. — This must be d(d.ermined according to the facts 
of each particular case. See notes to r. 13, poif.(4) Wlu're when his suit is 
dismissiul for default of appearance und(‘r r. 8, th(‘, plaintiff ap])]ies for its 
restoration, the defendant cannot contest the. application m Umne as oni^ 
which cannot, be entertained at all under this rul(‘ by showing that at the tim<‘ 
of the dismissal tlu're was an appearance by the plaintiff ; but as an 
answer to tlu^ application on thi' iiu*rits, the defendant caji raisi* the conti'u- 
tion that the plaintiff was not prciviuit-ed from appealing, b(‘caus(‘, in fact, hv, 
did appear. (5) 

Appeal. — If the plaini.iff succi'ssfully applies under this rule, no appeal 
lies from the order directing the suit to be readmitted ; (0) thougli under the 
last Cod(‘ an appeal was held to lie against an order rejecting an application 
under sect. 588, clause (8) of that Code ; and an ajipi'al is given hy 0. XLiJL. 
r. 1 (c). but it is not every ordiu* dismissing an application wldcli is o]H'n to 
ajipeal, hut only an order r<‘jecting an application to hav(‘ tlie dismissal of a suit 
set aside. (7) 

An apjiellate or n'visional authorit.y should not lightly iiHerfere with an 
oidi'r of restoration of a case dismissed for default, but should do so only upon 
very strong gi’ounds.(8) 

The effi'ct of th(‘s(* rules (8 and 9) was recently considered in a Frivy (.'ouncil 


(1) Kanji v. Habib, 2 Bom. L. H, 2(Mi 
(1900). 

(2) The rausfs of action wore held to b<‘ 
(lilTerent in Oliand Kour v. Partab Singli, 30 
(1. 9S (1S88); a. e., 15 I. A. 150; Uobind 
(Iinnder Addya v. Afzul Rabbani, 9 C. 420 
(IS82) ; Ilamohandra Jivaji Tilvo v. Khatal 
Mahomod Gori, 10 B. 28 (1885); and tho 
same in Shankar Baksb v. Daya )Shankar, 16 
(!. 422 (1887) : s. c,, 15 I. A, 66. Upon the 
qiK'stion of tho finality of a decision under 
s. 102, see llungrav Ravji r. Sidhi Mahomed, 
0 B. 482 (1882), at p. 480 ; and as to suit for 
partition dismissinl for default, Bisheshar 
Das V. .lam Prasad, 28 A. 027 (1900); 
Madon Molion Mondiil ?>. Baikanta Nath 
Mondul, 10 (_!. \V. N. 8:i9 (HKHl). 


(0) Sankar v. Madan, 14 (’. W. N. 298 
(1909). 

(4) And see Manilal Hhunji v. Gulam 
llusem Vazeer, 13 B. 12 (1888) ; Rumpertab 
Moll V. Jakeeram Agurwallah, 23 V. 991, at 
p. 995 (1890) ; 8ra. Toolsy Money Dassee v. 
Sin. IVosad Money Dassee, 2 C. W. N. 490, 
491 (1898). 

(5) IjiiltR Prasad v. Nand Kisliore, 22 A. 00 
(1899). 

(fi) Hinlhamim Jha v. Jiughoor Jha, 5 V. 
711 (1880). 

(7) Gha.sili Bibi v. Abdul 8amad, 29 A. 
590 (1907) [order refusing to restore applica- 
tion und«*r H. 310 of last (^ode]. 

(8) Gopala Row r. Maria Susaya Pillai, 
17 M. L. .1. 225 (1907) ; s. e., 30 M. 274. 
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decision. (1) Tn tliis case a suit was dismissed lor default under r. 8 on non- 
appearance by a plaintiff whoso death was not known to tln^ (Jourt. His son 
applied under r. 9 ; and an order was made setting aside tlie dismissal. The 
respondent applied for revision under sect. 115 ; and the Court of the Judicial 
Commissioner rc^versed that order and on review confirmed tlie reversal on the 
ground that tlie ordiT dismissing the suit was proper under r. 8 and that the 
a})})lication by the appellant (the son of the decioased plaintifl') had not been 
within time, and that 0. 22, r. 3 only applied to a pending suit. The Privy 
Council lield that the rulings of the Court of ihe Judicial Commissioner w(ue 
vitiat<id by a])plying to a dead man rules which rtderred only to a defaultiu, and 
that the. order s(dt-ing aside th(i dismussal was correct, and that “ an abuse, of the 
process of the Court” within the meaning of sect. 151 had occurred and that 
(apart horn any section) any Court might rightly have considered itself possi'ssed 
of inherent powiT to rectify the mistake made in inadvertently dismissing the 
suit. 


10. Where tliero are more plaintiffs than one, and one or [s. 106. 

Procedure in case ol appear, and tlui others do not 

non-attendance of one or appe ar, the Cfeiirt may, at the instance of the 
more of several plaintiffs. qj, plaintiffs appearing, permit the 

suit to proceed in the same way as if all the plaintiffs had 
appeared, or make such order as it thinks fit. 

11. Where there are more defendants than one, and one or [s. I 06 .j 

„ ^ . more of them appear and the others do not 

Proc6(lurG in c&s6 of 

non-attendance of one or appear, the suit shall pro(*eed, and the (Jourt 
more of several defen- shall, at the time of jjronouncing judgment, 
make such order as it thinks fit with respect 
to the defendants w^ho do not appear. 

Non-attendance of one or more of several plaintiffs or defen- 
dants.' “Thone rules correspond with sect. IIG of the Code of 1859. There 
is uotliing ill the hitter section which conflicts with or limits ihe operation 
of sect. iOS (now r. 13), and the application of sect. 108 is not limited to the 
case of a soh*. dideiidant who has not appeared, or where th(‘re are more defendants 
than one, and noiui of tluMii has app(Hired.(2) 


12. Where a plaintiff or defendant, who has been ordered [s. 107.] 

Consequence of non- to appear in person, does not appear in person, 

attendance, wuimut suf- or show Sufficient cause to the satisfaction of 
ficient cause sliown, of ^ i r p -i- . i i n i 

party ordered to appear the f 'ourt lor tailing SO to appear, he sliall be 

” person. subject to all the provisions of the foregoing 


(1) T)(ilji Bjiksli Singh v. Habib Shah, 

\\ V., :\r> A. m (]!U;i); l? (\ w. N. 829; 
40 I. A. 151. 

(2) Cooko )\ Kquitablo ( 'oal ( V)., 8 W. K. 
(121 {]904). As regards t lie case of l>(»orga 7 *. 
Shamaniind, 12 W. R. 370 ( I8()9), (died in the 
course of argnnient, It Ls to l)o observed that 


if the. judgment of Markby, J., is sound (as to 
which queere), the interest was the same 
between those wito appeal'd and those who 
did not. The question , ho wc ver, wliether t h ( ‘ 
dtHTce was px pnrte against the absent de- 
fendants was, according to the judgment of 
Hobhouse, J., not m^ei^ssary for the decision. 
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rules applicable to plaintiffs and defendants, respectively, who do 
not appear. 

Non-appearance in person when ordered. — This rulo corresponds 
to sect. 117 of tli(i Code of 1859. A person failing to appear in person in 
obedience to an order to that effect may, in tlie case of a plaintiff, have his 
suit dismissed, or, in the case of a defendant, have the suit decided ex 'parte 
against him, notwithstanding that his pleader is pre8ent.(l) An appeal, it 
was held, would lie from an ex paHe decree passed under tlu^ corresponding 
section. (2) 

BeUimj aside Decrees c£r; pari.e, 

13. In any case in which a decree is passed ex parte against 

Setting aside decree ^ defendant, Lc may apply to the Court hy 
ex parte against defen- which the decree was passed for an order to 
set it aside ; and if he satisfies the Court that 
the summons was not duly served, or that lu^ was prevented 
by any sufficient cause from appearing when the suit was called 
on for hearing, the Court shall rmhe an order setting aside tlu^ 
decree as against Mm upon such terms as to costs, payment into 
(/ourt or otherwise as it thinks fit, and shall appoint a day for 
proceeding ^nth the suit : 

Provided that where the decree is of such a nature that it cminot 
he set aside as against such deferdant only it may be set aside as 
against all or any of the other defendants also. 

Object of rule. — The first object and purpose for wldch Courts sit is, 
of course, that the parties shall be lieard; and therefore the object of this 
rule is to ensure, within reasonable limits as to public convenience, that 
every defendant sliall have a hearing.(3) Similar provisions exist in the pro- 
cedme of the English (4) and United States (5) Courts, the general rule being 
that, apart from cases where tlie defendant has not been properly notified 
of the hearing, that every decree may be set aside for unavoidable casualty 
or misfortune preventing the party frem defending or prosecuting, or for fraud 
practised by the successful party in obtaining tlie judgini'iit, or for mistake, 
inadvertence, surprise, or excusable neglect.(6) Applications of this character 
should therefore always be disposed of as substantial justice may require, and 
f^ven where there is a doubt the benefit should be given to the applicant and the 


(1) Sec Moona Lai v. Gopal Singh, S. D. 
N. W. (1863), p. 37 (cited O’Kinealy, C. P. C.); 
Kisiodhono Diitt v. Nilmoney Singh, Coryton 
3 (186^5). 

(2) S 9G, jiosf. The case of Krishna Ram 
Gobiiid Prasad, 8 A. 20 (1885), was decided 

before the amendment of s. .540 by Act VII. 
of 1888. 


(3) Ohintaraony Dassl v. Rfigliooiiath Sa- 
hoo, 22 V. 081 (1895), at pp. 983, 984, per 
Pigot , J. 

(4) St-e Old. 13, r. JO; Old. 36, r. .33; 
and 8. 91, Gounty Q)url Aol., 1888, .51 & .52 
Viet. e. 43. 

(5) See Hukm ('hand, (J. P. 0. 718. 

(6) Ib. 
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decree set aside. (1) Further, the Court has an inherent power to deal witli 'an 
application to set aside an order made ex parte, and to set it aside upon a proper 
cause being substantiated. (2) 

Setting aside of decrees. — The Code provides several ways in which 
decrees can be set aside. Firstly, by proceedings under this and similar pro- 
visions where the order has been passed in the absence of the parties or either 
of them. (3) An application to set aside an cx parte order is not, strictly sj)eaking, 
an application for a rehearing, although it may result in it.{4) Other modes 
are by application for review before the Court passing the decree, or by appeal 
to a superior Court. (5) These are prococ^dings in the suit. Except in case 
of fraud, a separate suit does not lie to set aside a decree. (6) A suit will lie 
to set aside an ex parte fraudulent decree, although no endeavour has been 
made to get the decree set aside and the suit re.vivcd under this rule ; (7) or after 
such endeavour has been made and the application has been dismissed, (8) the 
r(‘ason being that this rule limits the attention of the tribunal to specific matters, 
and, instead of subjecting to inquiry the radical question involved, they assunuj 
the existence of a real suit. A Court has no power to restore an ex parte decree 
onc(^ set aside. (9) 

“ In any case.”-— These words are very wide, and the section, under 
this and the last Cod(', is so woided as to exclude the doubt which was 
entertained und(;r the Codes of 1859 and ]877, whether sect. 119 of the 
foj'iner Code and sect. 108 of the letter applied only to cases wlierc the defen- 
dant liad novel* appeared, or whetinu they epjilhid also to cases where 
a defendant had been present on a first, but had been absent on an 
adjoiuned, hcaring.(lO) Where, however, it was contended that a decree was 


(1) Jh. ; citiiiy Walhou v. Railroad Co.'* 
41 (’al. 520 (Amcr .) ; (^aiiieron v. ('arroll, 07 
(‘al. 500 (Amcr.); liodcman r. kSuhlulcr, 71 
Cal. 01 (Amcr.). 

(2) ^I’ych J3cg Mahomed v. Allihliai, 21 R. 
45, 40 (1000) (Small ('auBC (Jourt]. 

(2) Sadho Miascr v. Colab Singh, 3 C. W. N. 
at p. 377 (1897). 

(4) Parvatishankar v. Ishvardas, 10 B. 208, 
at, p. 210 (1804). 

(5) Sadho Misycr v. Colab Singh, 3 (\ VV. N. 
375, at p. 377 (1807). 

(0) lb. Soo aH to remedies, Mena Lall v. 
Bhujhun Jb.% W. R. 213 (1874) ; Narsingh 
v. Rafikan, 37 < (1900) ; 14 C. W. N. 

507. 

(7) Abdul Mazuiml. r v. Mahomed Cazi 
Chowdhry, 21 C. 005 (1894). 

(8) Plan Nath Rc^y r. Mohesh ChaiuUu 
Moitra, 24 C. 546 (1897), where an applica- 
tion under this S('ction was rejected and no 
appeal was laid against such rejection ; 
Dwarka Prasad v. Lachhomau Das, 21 A. 
289 (1899) ; Radha Raman Shaha r. Pran 


Nath Roy, 28 C. 475 (1901) ; s. c., 5 C. W. N. 
757 ; Kagcndra Nath Mahatu v. Pran NatJi 
Roy, 29 C. 395 (1{H)2) ; s. c., 0 0. W. N. 473 ; 
4 Bom. L. R. 303 ; dist. in Purau Chand v. 
Sheodat Riii, 29 A. 212 (1906), whore the 
only fraud alleged was connected with the 
noii-s(»rvico of Rummoiis ; followed in 
Narsingh v. Rafikan, 37 C. 197 (1909) ; 14 
C. W. N. 507 ; and see Colap v. Indra, 13 
i\ W. N. 493 (1009) ; Balkisen v. Ta[x^8ur, 
17 a W. N. 219(1911). 

(9) Raman Chettiar v. Muhideen Sahib, 
17 M. L. J. 81 (1906). 

(10) It was held under the Code of 1869 
that the section referred to the first hearing : 
Comalammal i’. Rungasawmy Iyengar, 4 
M. H. a R. 50 (1868) ; Gorachand r. Roghu, 
3 B. L. R. App. 121 (1869) ; Zain-ul-abdin v. 
Ahmed Raza, 2 A. 67 (1878) [con^m, Kalec 
Chum V. Modhoo Soodun, 6 W. R. 86 (1866) ; 
Paroye v. Ohinta Moneo, 18 W. R 457 (1872) ; 
and see Doyal Mistrec l\ Kupoor Chund, 4 C. 
318 (1878); Ryall t». Sherman, 1 M. 287 
(1877) ; Shanka Das v, Crohan, 1879, P. R. 
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not cx parte if the dt'fendant liaa once aj>pearcd, it was held that tJusrc 
was no ground for so limiting the meaning of the words of the last Code, 
and that a decree is ex parte if it was made at an adjoinned hearing in 
che abs(iric(; of the defendant, whether the defendant has or has not appeared at 
an earher stage of the case. The present rule therefore applies to every 
case in which a decree is passed ex parte, either by reason of his non-appearance 
at the first or at an adjourned hearing.(l) The former section was h(‘ld to apply 
to proceedings under Ch. VIL of the Presidency Small Cause Coui’ts 
Act, (2) and to execution proceedings where the order amounts to a decrees under 
sect. 4:7, U'Me.i^S) 

The rule, moreover, is not limited to the case of a sole defendant, or, where 
there are several defendants, to cases where none of them have appeared. (4) 
The fact that an order under r. 7 has been made against a defendant and Ims 
not been appealed against, is no objection to an application being mad(^ by 
him under this rule. (5) And it has been held that the fact that an appeal fi’om 
an ex parte decree is pending will not preclude the defendant (against whom i\\v 
decree was passed) from applying under this rule for an order to set it aside. (6) 
Sect, 37 of the Presidency Small Cause Courts Act (XV. of 1882) does not apply 
to an ex parte decree. An application to set aside such a decree passed by a 
P. S. C. C. falls witliin this rule. (7) Satisfaction of an ex parle decree doe.s not 
diseulitle a judgment -debtor from applying to a Court to set ii^ aside. (8) Neither 
this rule nor any otJier portion of the Chapter of the last Code, in which this rule, 
appeared applied to execution proceedings. (9) Nor docs Ihe rule upply wlieie 
the case lias been dismissed, not for default by noji-appearanc(‘, but lor s(»m(‘thii»g 
else, such as cases falling under 0. XVII. r. 3, 'po.9L(lO) 


No. 2Gj ; wimilarly under the Code of 1877, 
th«5 \^ords of which wer(‘ “in any case in 
wliich a decree is passed co: parte against a 
defendant under a. 100 ; ” Slieo Chnrn v. 
Hoera Lall, 11 C. L. R. 537 (1882). As to 
the difl'ereneo beiw(^en the Codes of 1850, 
1877, and 1882, see liuelunidas Vithaldas v. 
Elmiliiin Oosman, 2 B, at p. 048 (1878) ; 
.lonai'dan Dobey v. B,aindhono Singh, 23 ('. at 
]K 712 (1800). 

(i) Jonardan Dobey v. Ramdhone Siugli, 
23 ('. 738 (1800); E. 13. overruling Sifal 
Hari Baiiorjee v. Hira Lall (liaticrjee, 21 
('. 200. Th(^ question in issue in the first 
La.se was as to non-appearanee on the day to 
which tho first hearing had been adjourned, 
but the (burt expressed its opinion upon tho 
ease of non-appearaneo on any adjourned 
hearing. 8ee also Rule 2032 of 1906, (.b,l. H. 
('. ; Hildreth v. Sayaji Piraji, 20 B. 380 
(1805) ; Hira Dai v. Iliia Lai, 7 A. 538 (1886) ; 
Bhagwan Dai e. Hira, 19 A. 365 (1897); 
Shanka Dat Dube v. Kadha Krishna, 20 A. 
196 (1807) ; f3aldeo ,Shai v. Manohar Jjal, 
1805, P. R. No. 82 ; Kamnath v. Mamraj, 


1884, 1*. R. No. 130 ; and see Kader Khan 
V. Jnggeswar, 35 1023 (HM)8); and 

Muniapimn Ohetty v. Balayun Chetti, 31 
M. 605 (1908); Enatulla Basunia v. Jilion 
Mohan Roy, 19 C. L J. 535 (19J4), p. 538, 
following Jonardan Dobey r. Ranulliono 
Singh, bupra. 

(2) IVeb Beg Mabonied r. Allibhai Man- 
galji, 31 B. 45 (1000). 

(3) Krishna ChaiKlraPal r. Protap (baudj u 
Pal, 3D. L. J. 270(1000). 

(4) (boko V. Equitable (bal Do,, 8 D. VV. N. 
021 (1904). 

(5) Sankaralinga Muduli v. Hatha 8a])ha- 
pati Mudali, 21 M. 324 (1897). 

(0) Damodar v. Sarat, 13 D. \\'. N. 840 
(1009). 

(7) Rushan I^al v. l^ehnii Narayan, 17 B. 
507 (1892), and the Uinitation is thirty days 

(H) Zendoo Lai Nandlal v. Kishorilal Meh- 
tabrai, 1 Bom. L. K. 213 (1899). 

(9) Sec notes to r. 8, ante ; Hari Dharan 
Ghose V. Manmatha Nath Sen, 41 (t 1 
(1913). 

(10) Sec notes to 0. XVH. r. 3. 
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decree set aside. (1) Further, the Court has an inherent power to deal witli 'an 
application to set aside an order made ex parte, and to set it aside upon a proper 
cause being substantiated. (2) 

Setting aside of decrees. — The Code provides several ways in which 
decrees can be set aside. Firstly, by proceedings under this and similar pro- 
visions where the order has been passed in the absence of the parties or either 
of them. (3) An application to set aside an cx parte order is not, strictly sj)eaking, 
an application for a rehearing, although it may result in it.{4) Other modes 
are by application for review before the Court passing the decree, or by appeal 
to a superior Court. (5) These are prococ^dings in the suit. Except in case 
of fraud, a separate suit does not lie to set aside a decree. (6) A suit will lie 
to set aside an ex parte fraudulent decree, although no endeavour has been 
made to get the decree set aside and the suit re.vivcd under this rule ; (7) or after 
such endeavour has been made and the application has been dismissed, (8) the 
r(‘ason being that this rule limits the attention of the tribunal to specific matters, 
and, instead of subjecting to inquiry the radical question involved, they assunuj 
the existence of a real suit. A Court has no power to restore an ex parte decree 
onc(^ set aside. (9) 

“ In any case.”-— These words are very wide, and the section, under 
this and the last Cod(', is so woided as to exclude the doubt which was 
entertained und(;r the Codes of 1859 and ]877, whether sect. 119 of the 
foj'iner Code and sect. 108 of the letter applied only to cases wlierc the defen- 
dant liad novel* appeared, or whetinu they epjilhid also to cases where 
a defendant had been present on a first, but had been absent on an 
adjoiuned, hcaring.(lO) Where, however, it was contended that a decree was 


(1) Jh. ; citiiiy Walhou v. Railroad Co.'* 
41 (’al. 520 (Amcr .) ; (^aiiieron v. ('arroll, 07 
(‘al. 500 (Amcr.); liodcman r. kSuhlulcr, 71 
Cal. 01 (Amcr.). 

(2) ^I’ych J3cg Mahomed v. Allihliai, 21 R. 
45, 40 (1000) (Small ('auBC (Jourt]. 

(2) Sadho Miascr v. Colab Singh, 3 C. W. N. 
at p. 377 (1897). 

(4) Parvatishankar v. Ishvardas, 10 B. 208, 
at, p. 210 (1804). 

(5) Sadho Misycr v. Colab Singh, 3 (\ VV. N. 
375, at p. 377 (1807). 

(0) lb. Soo aH to remedies, Mena Lall v. 
Bhujhun Jb.% W. R. 213 (1874) ; Narsingh 
v. Rafikan, 37 < (1900) ; 14 C. W. N. 

507. 

(7) Abdul Mazuiml. r v. Mahomed Cazi 
Chowdhry, 21 C. 005 (1894). 

(8) Plan Nath Rc^y r. Mohesh ChaiuUu 
Moitra, 24 C. 546 (1897), where an applica- 
tion under this S('ction was rejected and no 
appeal was laid against such rejection ; 
Dwarka Prasad v. Lachhomau Das, 21 A. 
289 (1899) ; Radha Raman Shaha r. Pran 


Nath Roy, 28 C. 475 (1901) ; s. c., 5 C. W. N. 
757 ; Kagcndra Nath Mahatu v. Pran NatJi 
Roy, 29 C. 395 (1{H)2) ; s. c., 0 0. W. N. 473 ; 
4 Bom. L. R. 303 ; dist. in Purau Chand v. 
Sheodat Riii, 29 A. 212 (1906), whore the 
only fraud alleged was connected with the 
noii-s(»rvico of Rummoiis ; followed in 
Narsingh v. Rafikan, 37 C. 197 (1909) ; 14 
C. W. N. 507 ; and see Colap v. Indra, 13 
i\ W. N. 493 (1009) ; Balkisen v. Ta[x^8ur, 
17 a W. N. 219(1911). 

(9) Raman Chettiar v. Muhideen Sahib, 
17 M. L. J. 81 (1906). 

(10) It was held under the Code of 1869 
that the section referred to the first hearing : 
Comalammal i’. Rungasawmy Iyengar, 4 
M. H. a R. 50 (1868) ; Gorachand r. Roghu, 
3 B. L. R. App. 121 (1869) ; Zain-ul-abdin v. 
Ahmed Raza, 2 A. 67 (1878) [con^m, Kalec 
Chum V. Modhoo Soodun, 6 W. R. 86 (1866) ; 
Paroye v. Ohinta Moneo, 18 W. R 457 (1872) ; 
and see Doyal Mistrec l\ Kupoor Chund, 4 C. 
318 (1878); Ryall t». Sherman, 1 M. 287 
(1877) ; Shanka Das v, Crohan, 1879, P. R. 
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in th(‘. pretjenw of the first party and subject to cross-examination by hiin.(l) 
Proof in support of tlie application may be given either by the oral testimony 
of the ptitioner or by petition supported by an affidavit.(2) And if the require- 
ments of the rule are carried out the application cannot be refused on other 
grounds. (3) A failure to make an application under this rule will not aflect 
any other remedies whicli the party may possess. (4) 

“ Duly served.’* — See as to tliis 0. V., arde, and notes thereto, (5) 
also as to substituted service case cited.(6) When the rule speaks of the summons 
not being duly served, it refers, it was held, to service on that defendant only 
who complains, and does n<)t refer to service on his co-defendants.(7) Ev<‘n 
if the summons be properly served, the Court may restore the suit if it was not 
served in sufficient time to enable the defendants to appear and answer. (8) On 
sitviilar principles an order was set aside as irregular, it having been made in fhc 
iibs('n(‘c of one of the parties to whom no intimation had been given of tlie day 
wIk'u tli<‘ case would be heard. (0) It is the duty of the Court to serve the 
sumuions of the registration of the suit. Where, before the admission of a suit, 
one of tlie proposed defendants had ap]>eared by a pleader on an application 
for his appointment as guardian ad Him to a im'iior defendant, it was held that 
t-his did not absolve tlie Court from serving Jiiin with a copy of the plaint and 
notice of the date fixed for hearing, after th<‘ plaint had been admitted.(lO) The 
burden is upon the petitioner to satisfy tlic Court that the Hinmnons was not 
duly served on him.(ll) 

“ Sufficient cause.”— The allirmativc provisions inrr. *.), 13, andi). Xld. 
r. Ih, that a plaintiff or appellant (as the case ni,i.y lx*) may prove tluit lu* was 
''prevented by sufficient cause” from ajipcaring or attending when his suit 
or appeal was called on and dismissed, do not imply the negative, namely, 
that an application for restoration cannot be granted unless sufficient cause is 
shown. The effect of the enactments is that, if sufficient cause is shown, n'stora- 
tion is made obligatory on the Courts, there being no diccretion in thc^ 

(1) Musst. Jliutoo V. Jjiilila Kooor, 22 proper one: ( !haiil->jusap|)a v. Maiiiiiba, 7 

IV. H. 423 (1874). Bom. H. ('. K., A. C. 138 (1870); Shibno 

(2) 8oo Hardatrai Shiikinaiidas v. Finance R.oy r. KaHlii’c Roy, 25 W. R. 394 (187f>). 

and Bullion Association, 3 B. H. (!. R., (). 0. (9) Miraa Ally Bebanee r. tSyod Hydcr 

tIO (180U) ; Damoodur Doss v. C'hooiicc, 2 Hossciii, 2 B. 449 (1878). 

Hydo, 22(5 (18(54) ; Anund Moyoc v. Anund (7) Ewin^; & Co. v. Cosaidas Chose, 3 

Soondur, 13 W. 11. 237 (1870) ; but the B. L. R. App. 7 (18(59), at p. 8, per I 'hoar, J. 

Court has refused to reeoivo an affidavit (8) Chanbasappa v. Mainaba, 7 Bom. 

in an appeal from an order of rejeetioii : H. ('. K., A. C. 138 (1870); see Shaikh 

Lcsliev.Allendor, 17 W.R. 390(1872). Awlad e. Shaikh Abdool. 18 W. R. 141 

(3) Gopal Pershad v. Rama Woogra Sing, (1872); HaradhuiT Chuekerbutty v. Protap 

5 W. R. Misc. 11 (1806). Nanaiii Chowclhry, 14 W. R. 401 (1870). 

(4) Abdul Mozumdar v. Mahomed Cazi (9) Pjx parte. Manotjhankar Hargovan, 2 
Ghowdhry, 21 C. 605 (1894) ; Prannath Roy B. H. C. R., A. C. 381 (1866). 

V. Mohesh Chandra Moitra, 24 C. 546 (1897) ; (30) Gulab Chand v, Shankar Lai, 35 A. 163 

Bibi Miitto V. Kali Begum, 6 A, 65 (1883) ; (1913). 

vide anU’f “ Setting aside of decrees ; ” vide (11) Kumud v. Jotindra, 38 C. 394 (1911) ; 
pod, ‘ Appeal,” etc. 13 C. 1... J. 221 ; Hedlot v. Karan, 15 C. 

(5) And Anund Moyoe v, Anund Soondui*, L. J, 241 (1911); Indu Meah e. Dar Baksh, 

13 W. R. 237 (1870), where there was no 14 C. L. J. 42 (1911). 

service. If there is service it must bo a 
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matter ; whereas in other cases the merits of the applicant's case will form 
an important element for consideration when the Court is asked to exercise 
its discretion. (1) The Court has to determine the sufficiency of the cause, 
and this is a question not of law but of fact dependent upon the circum- 
stances of each particular case. (2) No case can therefore be an authority in 
another, though previous decisions may sometimes help as a guide to Courts 
in determining what is sufficient cause. (‘i) The rule should in this respect 
receive a liberal construction (4) so ‘as to promote the ends of justice, it being 
the spirit and policy of tlie law to give every party an opportunity of being 
heard, except in cases of inexcusable fault and neglect, wlien the Court has, 
as already pointcid out, a discretion to r(istore, even though the case be 
not such as render restoration obligatory upon it. It is, however, a general 
principle that the default will not be opened for reasons affecting a co-defendant 
only who does not join in the application.(5) 

“ Court.’’ — Tlie Court remains the same though the presiding officer may 
be different, and a Judge e-an therefore revive a suit tried by his predecessor. (6) 
But a Judge can only sol aside a. decree of his owji, but not that of a superior 
Coui’t.(7) If the parte dee-ice is made by a Court on appeal, the Coui't which 
passed the original decree appealed against cannot be asked to set it aside.(8) 
After appeal filed the power to set aside the original decree becomes vested in the 
Appellate Court. (9) 

“Decree.” — There was a difference of opinion under the last Code as 
to the meaning of this term. It was held both that the words “ decree ” and 
“ suit ” in this section must be taken to mean the whole decree against all 
defendants (where there are several) and the entire suit ; (10) as also that the 


{ I ) Somayya v. Subamiiia, 20 M. 599(1003). 

(2) Whankar Bas v.Crohan, 1879, P. R. No. 
20 ; Voiikataraina r. Naiaraja, 24 M. 1^. 

235 (1912). 

(3) See Hukin Ohand, P. 724-739, 
and Hnrdut Rai v. Bullion Association, 3 
B. H. C. R. 1)0 (1806) [it ia enough to show a 
ImidJUlc mistake, which is not unrcasonablej ; 
Bainodur Dass v. Choonce, 2 Hyde, 216 (1804) 
1 understanding between ])arties for adjouru- 
nieiil J. Tt is sufiicient for an infant to show 
that hLs guardian was negligent, Kesho 
Porshad r. Hirday Narain, 0 C. L. R. 69 
(1876), and (he Tourt has restored a case even 
upon the suppos ' m of the attorney’s negli- 
gence, Oriental Fin.tnec Corporation v. Mer- 
cantile Credit Coipor:»;ion, 2 B. H. C. R. 267, 
269 (1866), though the Court, in Raj Narain 
Burdhun v. Akroor ("hunder Roy, 24 W. R. 
141 (1875), refused to interfere where the 
pleader was absent ; but see Bulwant Rao v. 
Secretary of Stale (1897), Bom. P. J. 357. 
Though negligence of a party or iiis agent 
may justify a Court in refusing restomtion, 


tho latter may always iionsidcr whether (in 
<*ases where thi'n^ is no ])i'ojudiee to tin; plain- 
tiff) th(5 huposition of terms and the pay- 
ment of costs IS not, under the eii eumstanees, 
a sufiich'iit penalty for the defendant’s 
neglect. 

(4) Oriental Phianee Corporation v. Mer- 
eaiitih? Credit Corporation, 2 Boin. H. C. R. 
267, 269 (1866). 

(5) Chapman v. Lemon, 11 How Pr. 235 
(Amer.) ; see Ewing & C-o. v. Gosaidus Ghose, 
3 B. L. R. App. 7 (1869), ante. 

(6) Riighoo Moiiineo o. Kaslioenatli Roy, 
10 W. R. 156 (1868) ; see Kutab-ud-din v. 
Rui>a, 1890, P. R. No 158. 

(7) Moumohini Chowdhurani v. Naia 
Narayan Roy, 4 C. W. N. 466 (1899). 

(8) Zimutunuissa c. Muddun Mobun, 22 
W. R. 537 (1874). 

(9) Sankara Bhatta v. Subraya Bhatta, 30 
M. 536 (1907) ; s. c., 17 M. L. J. 436. 

(10) Mahomed Hamidulla v. Toburennissa 
Bibi, 26 C. 155 (1897), per Maclean, (\J., and 
Bauerjee, J. ; s. e., 1 C. W. N. 652 ; foil. 

3 D 
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word “ decree ” reforml to is l!ie decree described in the lii’st sinilence of tlio 
section, viz. tin^ decree j^nssed ex fartc against the defendant wlio has not 
appeared ; and that tlic words “ shall afimint a day for praccediny with the suit ” 
meant that a day is to be appointed for jn’oceoding with tlic suit so far as the 
defendant, wlio has applied to the Coiiit mider the provisions of tliis section, 
is concerned. (1) No difficulty arose where there was only one defendant, 
or wiiere, if there wore several defendants, an application was successfully made 
by all of them. In such cases the whole decree against the defendant, or all 
the defendants, was set aside. The question arose where thei"C were 
several defendants, and one or more of several (but not all) applied 
successfidly, whether the whole decree was or should bo set aside against all 
the defendants, or only the decree so far as it affected the defendant or defen- 
dants who applied. In this connection two sets of circumstances requiind 
consideration ; (a) where an application w’as made by one or more defendants 
to set aside a decree which had been made ex parte against all defendants, none 
having appealed ; (h) where a similar application was made in a case where 
somti of the defendants Iiad appeared and contested the suit and some had not 
appeared, and a decree was passed against all the defendants. Any interpreta- 
tion of the section which led to the conclusion that a Oouit must in all cases set 
aside the decieo against all defendants, or could not in any case do so, led to 
difficulties. Some of the defendants might not object, and in fact might have 
no ground for objecting to the decree, and the Court would not be justified in 
such case in reopening the wliole suii.(2) On the otlier hand, if tlie Court’s 
power was strictly limited to setting avide the decree as against the defendant 
who applied, difficulties equally arose. (3) For instance, the relief givcui might 
be joint and indivisible. 

It w^as therefore held tl)at tliough ^'decree” meant whole decree f and 


Boyaiiiasi Daai v. Sarat Chuiidcr Mojuiudar, 
25 C. 176 (1897) ; 8. c., 1 C. W, N. 65() ; 
Ajodliya Persliad r. Shoo iVrshad, 5 C. W. N. 
68 (1900) ; dist. Jadubaiisa Naraiii v. Mo- 
huiit Hari Oharan, 0 0. L. J. 226 (1907) ; 
Bhuia Mai v. Har Kishan Das, 24 A. 383 
(1902), per Stanley, (J.J. [ref. f o Gauri Salmi 
V. Ashfak Eiisain, 29 A. 623, 625 (1907)]. 

(1) Huro Krishno Doss v. Moioe Chaiid 
Baboo, 8 W, R. 260 (1867) [and see Brojoiiath 
Surmah Anund Moyee, 7 W. R. 237 (1867), 
a case under s, 58, Act X. of 1859 ; Doorga 
Persaud Ghost' v. Greeschundor Boso, 1 W. It. 
222 (1864) ; Korooua Moyee Dobia v. Nubo 
Kishon, 11 W. R. 18 (1869), ref. to in Bholai 
Naskar v. Alach Naskar, 3 C. L. J. 158 (1897) ; 
Kesho Pershad v. Hirday Naraiu, 6 C. L. R. 
09 (1880)]; Manaku v, Sitaram, 18 B. 142 
(1893) ; Bhura Mai v. Har Kishan Das, 24 A. 
383 (1902), per Aikraan, J., at pp. 396, 399. 
As rcgartls the citation of cases under the 
Code of 1859, Dwarkanath Mitter, J., in the 


iirst-mcntioried case, pointed out that the 
language of s. 58, Act X. C)f 1859, and of s. 
119 of the Code of 1859 were very nearly 
similar; and except that the word “judg- 
ment ” is used instead of “ decree ” in the 
Code of 1859, tho provisions of s. 119 of that 
Code are similar to those r)f the present 
section. Therefore, in accordance with tho 
observation of Aikman, J., Bhura Mai v. Har 
Kishan Das, supra, at pp, 395, 396, tho earlier 
decisions wore of use. 

(2) Huro Krishno Doss v. Motee Chand 
Baboo, 8 W. R. 260, 261 (1867). Some of tho 
defendants may not object, and, in fact, may 
have no ground for objecting, to the decree : 
Dookiioo Khan v. Rajossuree Ranee, 15 W. R. 
371 (1871) ; and see Bhura Mai v. Har Kishan 
Das, 24 A., at pp. 390-391 (1902). 

(3) See Mahomed Hamidulla v. Tohur- 
ennissa Bibi, 25 C. 155 (1897), at pp. 157, 
159 ; and see, for instance, Shaida Husaia 
V. Hub Husain, 26 A. 42 (1902). 
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tliiis tlic Court liEwl powen' to set aside the whole decree against all defendants, 
tiic Court was not bound in every case to set aside the decree against all the 
(lefendaiits.(l) It would do so where the decree was really one decree, pro- 
ceeding upoii a eoninion ground (2) and was indivisible ; (3) but it might l efuse 
to do so where tlic decree, though nominally one, really consisted of several 
decrees against several paj‘ti(^s.(4) Where the question involved in a case was 
whether the liability of the defendants was joint or several, juid in such case 
the ex parle decree was set aside, on the aj^plication of some of several defen- 
dants the entire decree was set aside.(r)) Similar conclusions were arrived at by 
Aikman, J., in whose t)j)inion “ deem' ” meant the ex parle decree referral to 
in the opening words of the seel ion, and who held that when the decree w'^as one 
and indivisible it must be set aside as a whole or not at all ; and that the Court 
must be assumed to have the pow^r to set aside the whole dcciee, if either the 
decree was from its natiue cmc and indivisible, or if in order to give to the deden- 
dants against whom an ex parle deciee has to be pronounced the relief to which 
they are entitled, it must be set aside as a whole.(G) The Calcutta Higli Court 
held ihiit tlic Court might set aside tlie whole decree even where one or 
more of the defendants had appeared and contested the suit, while in 
the case of the remaining defendant or defendants the decree had been 
passed ex pa)tc.{1) A contrary view w^as taken in the Bombay Higli Court ; (8) 
am! Stanley, J., and Burkitt, J., in the Allahabad High Court (9) reserved their 
opinions on the point. 

The proper rule is that now enacted by tlie proviso, viz. that relief is 
ordinarily to be given only to the party who is entitled to and applies for it. 
If, however, in ordej* to give sucli relief or for other purpose it is necessary to 
set aside I lie decree as against others also, this will be done as in cases where 


(1) JadubaiiHii Narain v. TVlohunt Hari 
Charan, 6 C. L. J. 220 (1907) ; Kuiijo Behari 
(Ihoso V. Diirgamoni Dassi, IJ C. L. J. 100 
(1900); Moiimoliini CLowdhurani v, Nara 
Narayan Roy t!haudhii, 4 C. W. N. 450 
(1809), at p. 459 ; but see the words of the 
section, “shall pass,” and if decree meant 
wLoh; decree, then the whole decree must 
have been set aside ; and sec^ Clopala Chetli 
V. Subbicr, 20 M. 001 (1903), at j). 006 ; Valia 
Panga Achan v, tTarutha Veera Karundan, 
31 M. 454 liOO- 

(2) See Dookhec i\ Han v. Rajessuree Ranee, 
15 W. R. 371 (lS7i) sec Gopala Chetti v. 
Subbicr, 20 M. 004 (1903) ; see Maiiaku v. 
Sitaram, 18 B. 142 (1893), it was held that 
the whole case was not reopen(5d, even though 
there was a common cause of action. It is 
however, to be noted f hat in that case some of 
the defendants appeared. 

(3) Mahomed Hamidulla v. Tohurennissa 
Bibi, 25 C. 165 (1897) at p. 160 ; Monmohim 


Ohowdhurani v. Nara Narayan Roy OhaiidJiri, 
suirra, at p, 458 ; Bhura Mai v. Har Kishan 
Das, 24 A. 383 (1902), per Stanley, C.J ; 
Mohini Chandiw Cutra v. Amiada Charan 
Dutt, 6 C. W. N. 109 (1901) ; Gopala Chetti 
V. Subbicr, 26 M. 604 (1903), where the de- 
fence of the se<'oiid defendant was jieculiar to 
him ; Brijlali v. Muhadoo Prosad, 17 C. W. N 
133(1911). 

(4) Ib. This ease, it may bo eoiitciided, is 
not really an exetiption, as there .are in elfeet 
several decrees, and the whole decree is as 
against the particular defendant set aside. 

(5) In rc Hari Das Karniakar, 5 C. L. J, 
202 (1905). 

(6) Bhura Mai v. liar Kishaii Das, 24 A. 
383 (J902), at p. 400. 

(7) Mahomed Hamidulla v. Tohurennissa 
Bibi, supra, 

(8) Manaku v. Sitaram, 18 B. 142 (1893). 

(9) Bhura Mai v. Har Kishan Das, suprut 
at pp. 390, 391. 
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it is not possible to sever the decree into parts as separately affecting tJic parties 
respectively. 

“ Terms.” — The Court may set aside the decree upon such terms as it thinks 
fit.(l) The Court lias a full discretion in the matter. If the defendant is not 
at all in fault, and has a sufficient defence, there does not appear to be any 
reason why he should be put on terms. In other cases terms may be imposed. 
The Court may direct payment of all previous costs in the action as a condition 
precedent to setting aside the decree ; it may order a party to give security 
for thos(5 likely thereafter to be ineuxTed ; it may direct him to pay the decretal 
amount into Court ; (2) or it may make such other order as it thinks fit. So 
a decree may be set aside on condition that the defendant should find a surety 
who would be responsilile for any amount that might bo found duo from the 
defendant by uny decree which might subsequently be made. (3) 

A\Tion a judgment is ordered to be set asidii upon terms, the conditions must 
be complied with within the time fixed or the judgment will remain in force as 
if the order setting it aside had not been made. Wliere a decree was set asid(5 
upon terms of a certain payment by a given date, it was held on appeal that tlio 
Court had jurisdiction to extend the time for payment or pass a fresh conditional 
order setting aside the docriic upon terms. (4) 

Effect of setting aside decree,— If the decree is set aside, this neces- 
sarily carries with it a reversal of any order previously made under r. 7 refusing 
to allow the party to appear and defend the suit.(5) The position is the same 
as when the suit was first instituted. As regards proceedings subsequent to 
the decree set aside, it is well settled that where in execution the decree-holder 
is himself the auction-puichaser the sale cannot stand if the decree be subsequently 
set aside. (6) There is, however, a distinction between this case and that where 
a third party is the auctiou-purchaser.(7) A sale having duly taken place in 
execution of a decree in force at the time cannot afterwards be set aside as against 
a bond fide purchaser not a party to the decree, on the ground that, on further 
proceedings, the decree has been, subsequently to the sale, reversed by an appel- 
late Court. (8) And the same principle applies where the decree is set aside by 

(1) Under the Code of 1859 it was held tliat pati Mudali, 21 M. 324, 325 (1897). 

terms could not bo imposed : Administrator (G) Sett Uniedmal?;. Srinath Roy, 27 810 
General v. Lala Dyaram, 0 B. L. E, 088 (1871). (1900) ; s. e., 4 C. W. N. 092, and cases there 

(2) If the decree ia finally maintained, cited | and see IjalaJagatNarayanv.Tulsirara, 
money so paid into Com’t becomes the pro- 1 B. Ij. R., A. C. 71 (1808)] ; Hazari Mull r. 
perty of the decfuo-holder, and an application Janaki Prosad, 0 C. L. J. 92 (1907) [order 
to get out the money will not be governed by setting aside ex parte decree reversed]. 

the provisions relating to the execution of (7) Ib. 

decrees : Mayal Ali v, Ijachman Singh, 1898, (8) Zain-ul-Abdin Khan v. Muhammad 

P. R. No. 8. ' Asgliar Ali, 10 A. 100 (1887) ; s. c., 15 1. A. 

(3) Sonatun Shaha v, Dinonath Shaha, 20 12, whore, however, at p. 172, the Privy 

C. 222 (1898) ; s. c., 3 W. N. 228. Council point out that the party may bo 

(4) Jagarnath Sahi v. Kanta Prasad restored to the money for which the property 

Upadhya, 30 A. 77 (1913). distinguishing was sold. Any claim which the judgment- 

Sura ijan Singh r. Ram Bahai Lai, 35 A. 582 debtor might have for the balance would 

(1913). only lie against the decree-holder. 

(5) Sankaralmga Mudali v, Rathasabha- 
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the Court of firBt instance under this rule. When a decree has been set aside 
under this rule it cannot be taken to be revived in any subsequent proceedin^^ 
and the principle of sect, 144 cannot be extended to it.(l) As to whether the 
order setting aside the decree at the instance of one defendant reopens the case 
against all tlie others, see notes to “ DecTce.” 

“Proceeding with the suit.” — The case begins again in the ordinary 
way, as if no decree had been passed. The bui’den and mode of proof is just 
the same as it would have been if the decree had not been passed. (2) The 
evidence should be recorded dc novo, as that taken in the defendant’s absence 
at an ex parte hearing cannot be. used against him at the rehearing. (3) 

Appeal. Revision. Review. — When an application under this rule 
is rejected, an appeal lies by the defendant against the order of rejection.(4) 
But the order passed on appeal is final, (5) and therefore no second appeal lies.(6) 
And if the defendant applies unsuccessfully under this rule and does 
not appeal against the order, he cannot, on appeal against the original ex parte 
decree, obtain the r(dief which he might have got on an appeal from the order 
of rejection under this rule, but for whic^h he did not apply. (7) The 
defendant, however, may appeal under sect. 96 against the ex parte decree 
wit] lout j)reviously taking any steps to have it set aside under tJiis rule. (8) 
Where', however, an application under this rule is made and refused, the party 
may' appeal from the order under 0. XLITI. r. 1 (c), and the order made on 
such appeal is final. But if there is no appeal from the order refusing to inter- 
fere under this ruh^ and the party prefers an appeal against the original ex 
parte decree, the Appellate Court cannot remand the case on the ground tliat 
tlie party had not a proper opportunity of being heard. All that it can do is 
to deal with the case on the merits, on the materials in the record. (9) A Full 
Bi'nc.h of the same High Court has, however, more recently held that 
when a suit is decided ex parte, an Appellate Court, to which an appeal 
from the decree is preferred under sect. 540 (now sect. 96), has jurisdiction 
to reverse the decree of the lower Courts on the ground that such Court was "wrong 
in proceeding to decide the suit ex parte and remrmd the suit for rehearing. (10) 
It is not, however, open to the plaintiff to prefer an immediate appeal from an 
order setting aside his dccrce.(ll) And though there is some authority to the 
r'-ontraTy,(12)thebetterand more recent opinion is that such an order (ordinarily 


(1) liaghu Nandan r. Jagdis, 14 0. W. N. 
182 (1009). 

(2) See Hu krn ('hand, C. P. C. 74(». 

(3) Ram Rak^j. - Kishori Mohan, 12 W. 
R. 130 (]809), though it wopS said to be 
ioubtful if all the exj)- nses of obtaining and 
?ervmg fresh summonses on the witnesses 
ihonld be thrown on the plaintilT : Bishen 
Perkash v. Ruttan Geer, 20 W. R. 3 (1872). 

(4) 0. XLIII. r. 1 (c). 

(6) S. 104. 

(6) Aubinash Chunder Mookerjec v. Martin, 
i C. 832 (1882). 

(7) (^ussanol v. Soures, ^ M. 2C0 (1899). 


(8) Ashruffununnissa v. Lehareaux, 8 G. 
272 (1882) ; Karuppan v. Ayyathorai, 9 M. 
445 (1886). 

(9) Caussanel v. Soures, supra. 

(10) Sadhu Krishna Ayyar v. Kuppan 
Ayyangar, 30 M. 64 (1906), F. B. 

(11) Sliama Dass Hurbuns Narain Singh, 
15 C, 426 (1889). 

(12) See Rung Lall Misser v.Tokhun Misser, 
26 W, R. 304 (1876) ; Bimola Soonduree v. 
Kaloo Kishen, 22 W. R. 6 (1874) ; Luckhoo- 
monce Dossco v. Bhoobun Mohun Bose, 23 W. 
R. 147 (1874). 
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at least) is not one affecting the det'ision of the case under sect. 99, and cannot 
be contested on appeal from the final decree.(l) It is subject to attack undei- 
sect. 115 if the conditions of tlait section are fulfilled. (2) An ex farte decree 
is liable to review. (3) 


14. No (le(*ree shall be set aside on any such application 
No decree to be set as aforesaid unless notice thereof has been 
oppwite party* ^ served on the opposite party. 

Notice.~In an application under r. 13, ihe only parties entitled to notice 
arc ihose that come under the description of “opposite party” in this 
rule. All auction-purchaser does not come under that description, and is not 
entitled to notice. (4) 


(1) Krishna (jhanfiiu Goldar v. Moliosh 
L^liaiidra Saha, 9 ' .W. N. 5S4 (1905); 

rjliintiunoay Dassi r. Kagr rhoonath Sahoo, 
22 C. ((HI (1895) ! and a view was 

Lakon by .Tar kson, J , in an early case : i'>oro 
Khaaia i'. .Tata Sirdar, 15 W. K. 915 (1871) ; 

3. c., 8 B. L. R 78 ; the order, however, was 
mecesafully cont<'sted in appeal in Copala 
[)hetti V, Subhier, 20 M. 004 ( 1 1KI3), at p. 005 ; 
Niiiid Ibini V. Bhopa.l Singh, 34 A. .592 


(1912). 

(2) Sco judgment of Biinnerjee, J„ in 
Mahomed Hamidulla v. Ttdiurennissa Bibi, 25 
(f. 15.5, at p. 158 (1897). 

(3) IfarihuT Porshad Narain v, Buddu 

PorsUau,’. 13 (!. j,. r. 254 (1883) ; Bibi Mutto 
IK nahi Begam, 0 (35 (1883). 

(4) Jottmdra Mohun i'o^.rldar i;. Raja Sri^ 
nath Roy, 3 C. W. N. 201 (1898) , . ^ 20 (J. 

2G7. • 



ORDER X. 

Examination of Parties by the Court, 

1. At the first hearing of the suit the f -ourt shall ascertain [s. ii?.] 

Ascertainment whether pleader wliethei* he 

allegations in pleadings admits or denies such allegations of fact as 
a/e admitted or denied. made ill the plaint or written statement 

(if any) of the opposite party, and as are not expressly or by 
necessary implication admitted or denied by the party against 
whom they are made. The (k)urt shall recoid such admissions 
and denials. 

2. At the first hearing of the suit, or at any sul)sequent [s. 118 .] 

Oral examination ot 1>eai''ng. part}' appearing in person or 
party, or companion of present in (Vmrt, or any person able to 
answer any material cpiestions relating to 
the suit by whom such pai'ty or his pleader is accompanied, 
may be (‘-xamined orally by the Court ; and the Courl may, if 
it thinks fit, put in the course of such examination (piestions 
suggested by either party. 

3. The substance of the examination shall l)e reduced to [s. 119.] 
Substance of examina- writing by the Judg(^ and shall form part of 

tion to be written, t^lxe record. 

4. (1) Where the pleader of any party who appiuirs l)y a fs. 120 .] 
Consequence of refusal pl^ader or any such person accompanying a 

or inability of pleader to pleader as is referred to m rule refuses or 
*“^®*’* is unable to answer any material question 

relating to th(‘. suit, which the Court is of opinion that the party 
whom he represents ought to answer, and is likely to be able to 
answer if interrogated in person, the Court may postpone the 
hearing of the suit to a future day and direct that such party 
shall appear in person on such day. 

(2) ]f such party fails without lawful excuse to appear in 
person on the day so appointed, the Court may pronounce judgifnent 
against- hin i or make such order in relation to the suit as it thinks fit. 

Examination of parties. — Eules 2 and 3 (•orroBpond, witli Roino altera- 
tions, with s. 125 oI the Code of 1859. As to these, vide post. Afler the Court- 
has ascertained what is admitted and denit^d under r. 1, it may proceed to an 
oral examination under the next rule. This rule (‘onteinplates the case of a 
suit at the fh’si. or subsequent hearing in whicli a pai*ty 1ms appeared at the 
proper time, not a case where a party has not so appeared. (1) Wliere, 
how’ever, a defendant appears l)y pleader or in person, the fact that he is not 

(1) Joy Prokash Singh v. Mcghraj Singh, 21 W. R. 207 (1869). 
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prepared to put in a written statement does not warrant the trial of a suit ex 
jtarte. Tlie Judge shcmld in that case ascertain whal are the matters in issue 
by an examination of the defendant under this rule.(l) The object of this 
examination is not to take evidence or to ascertain what is to be the evidence 
in the case, l)ut to see whether a cause of action exists, what are the matters in 
dispute, and, if necessary, to allow an amendment of the pleadings.(2) Under 
the (\)de of 1859, provision was made for the examination of throe persons, 
viz. the paiiy, pleader, or companion of either, ii. 2 now excludes the pleader, 
though r. 4 contemplates his examination. Under tin; CJode (d 1859, the examina- 
tion Avas (unless the pleader was the person examined) to bo on oath or affirmation. 
But as this provision has been omitted, the examination may now take place 
without oatli or atfij’mation. 

li. 4 provides for the appearance of a party, not to give evidence; in the 
ordinary way, but to put the (/ouii in possession of information necessary to 
Ihe fraJTiing of issues or other points in the conduct of the case. The power 
i;lven is dism'et ionary, the intention of the section being to enable the Couit 
ijot only to got obscure points cleared up by obtaining information fj'om either 
of the parties, (3) but also, if possible, to get admissions so as to narrow down 
I lie issues. (4) If the party does not appear, the Court may pass a decree (5) 
against the defaulting paity, but this can only be don(‘, if the pleader has 2 >re- 
viously tlierelo refused or been unable to answer a material (6) question. (7) 
If the plaintiff is in default the (tourt may dismiss his suit. If it be the 
defendant, the question arises wliether the Court can or should decree the 
plaintiff s suit without any evidence in support of his claim. (8) Apparently 
tJie Court has power to do so.(9) The Court-, however, is not bound to 
pass a decree ; it may pass any order it thinks fit. The amended section 
substitutes “ pronounce judgment ” for “ pass a decree,” Apparently, howevcj*, 
the two phrases are meant to intend the same thing. Jl. 4 is of a penal cha- 
racter, and it is therefore incumbent on the Court wliicdi jwofesses to act under 
it to take care that tlie contingency contemi)la ted by it has in fact occurred. (10) 


(1) Siv.iraj IShani Nilakantham /•. Ku])])a- 
jantulu Ramiah. 2 M. H. (’. K-. 311 (1865). 

(2) (Juaga Narain Ciipta v. Tilnckrain 
ChowdKry, 15 C. 533, 537 (1888); s. o., 15 
1. A. 1 19 {I'xamiiiatioii of pleaderl ; as to tho 
manner in which verbal a«lmiHsion8 of the 
pleader should be treated, see Natha Singh v. 
Jodha Singh, 0 A. 406 (1884). 

(3) Discretion is given to the Court to decide 
which of tho parties ought to answer the 
(luestion : Bhimaroo Gopal v. Voiikatrao Nar- 
^ing^ao, 5 Bom.L. E.. 687 (1903). 

(4) Ib. 

(6) See Nilmonee Singh Deo v. Ram Huree, 
2 W. K. 161 (1865) ; Satu v. Hanmaiitrao, 23 
B. 318 (1898) ; Bhiraarao Gopal v. Venkatrao 
Narsingrao. 5 Bom. L. R. 687 (1903). 

(6) »S(>eBhimarao Gopal v. Venkatrao Nar- 
singrao, mpra. 

(7) Satu r, Hanmanirao, 23 B. 318 (1898). 


(8) Under s. 1 70 of the Code of 1859 (whirh 
has not boon ro-onactod) some evidence was 
required to be given by a plaintiff, Damoodur 
Bhoorsun V. Knghornath Banja, 12 W. R. 242 
(1869) ; Ishan Chunder v. Hurish Chundor, 
1 2 W. R. 369 ( 1 869) ; 3’hakoor Lall i\ Brohmo 
Moyee, 15 W. R. 253 (1871), cases in which 
a j>arty w'as summoned to give evidence by 
the opposite party. 

(9) Raj Chookun Duswandi v. Bu.sjeot 
Tewareo, 20 W. R. 165 (1873), where Phear, 
J., said that apparently the Legislature had 
t hought fit to empower tho Court upon the 
occurrence of certain contumacy on the part 
of a party to give a verdict against him irre- 
spective of the merits of tho case, and without 
reference to ihe merits apparent on (widenee 
which might have been (in a case coming 
under s. 170 of the Code of 1859) previously 
taken between the partiet. (10) lb. 
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1 . In any suit the plaintiff or defendant l)y leave ol the fs- 121.1 
Discoueiy hy inter- Court may deliver interrogatories in writing 
rogatories. examination of the opposite parties 

or any one or more of such parties, and such interrogatories when 
dehvered shall have a note at the foot thereof stating which 
of such interrogatories each of such persons is required to 
answer: Provided that* no party shall deliver more than one 
set of interrogatories to the same party without an order /or* 
that purpose : Provided also that interrogatories which do not 
relate to any matters in question in the suit shall he deemed 
irrelevant, notwithstanding that they might he admissible on the 
oral cross-examimtion of a witness. 

Discovery. — The provisions as to discovery have been remodelled in 
conformity with the present English Rules, and the English decisions will bo 
more closely applicable. This is 0. 31, r. 1. It docs not apply to rent-suits 
in Bengal [sect. 148, clause (a), Act Vll. of 1885]. The words “through 
the Court ” have been omitted. Other amendments are noted, Accord- 
ing to the former English practice, actions were instituted to obtain 
discovery. Under the present practice these can be rarely nece8sary.(l) 

Order 31 of the Judicature Act Rules, following the extended principles of 
the Court of Chancery, now gives power to the Court in all suits to order dis- 
covery in aid of the action. (2) This part of the Code closely follows the English 
Rules. The uain object of administering interrogatories is to save expense 
by obtaining .idmissions from the opposite party.(3) A plaintilf may 
interrogate with a view to obtain information or admissions in support of his 
own case, and this right extends with proper qualifications not only to his original 
case, but also to any answer which he has to make to the defendant’s case. 


(1) See gon^rally as to Bills for discovery, (2) See Ann. Pr. loc, cii, od. (1905), p. 384. 

Bray on Discovery, 609-619 ; Ann. Pr., notes (3) Waghji Thackersey v. Khatro Rowji, 

to 0. 31 ; see Orr v. Draper, 4 C. D. 92 ; 10 B. 167, at p. 171 (1886). 

Berner v, Salisbury, 2 C. D. 378. 
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But the right is nlways sul;)ject to tlie qualification that the interrogatories 
must be directed to a case on which the plaintiff lias already determined and 
to which he has committed himself. He cannot be allowed to put fishing ques- 
tions in order to try whether he can discover any flaw in the defendant s case 
or suggest any answer to it.(l) Discovery is not limited to giving the party 
a knowledge of tliat wliich he does not already Imow, but includes the getting 
an admission of anything which he has to prove on an issue between himself 
and his opponent ; (2) to facilitate proof or save expense ; (3) and to 
diminish the burden of proof. (4) So one party may be asked as to any 
admissions he may have made tending to support his opponent’s cause of 
action. (5) And discovciy may be had of the names of persons to make them 
parties, and Hie names and securities of prior incumbrances. (fi) The interro- 
gatory must be as to facts, and must not ask for (ionclusions of law', inference 
of facts, or construction of a documont.(7) In short, a party is entitled to 
discovery of every fa,ct which makes out his own case or show's that he is in 
the I’ight, and this includes specific allegations in the nature of a replication 
to an anticipated defence. He is not, however, entitled to discovery of matters 
which support his opponent's case or show that his opponent is right. It has 
been held that he cannot ask the opposite party by what evidence he intends to 
suppoH las casc.(8) But in a suit for the recovery of the amount on a liundi 
alleged to have been drawm and accejfied by th<i defendant in consideration of 
a loan, It has been recently held in the Calcutta High Couit that a paidy is 
entitled to interrogate on facts directly in issue in the pleadings and tliat therefore 
the defendant w'as entitled to discover}' of all necessary details, including the 
names and addresses of the persons by whom it Avas presented. (9) In this 
(ioimtry it was formerly held that interrogatories viewed as machinery for 
eliciting facts bearing upon issues arising in suits were intended only to have 


(J) Ali Kadt?r v. (Jobind Dass, 17 C. 840, 
848 (18tK)) ; and in Bcmolamoncy Dasseo r. 
Hulodhur Bnllubh, 1 Bouln, G18. 

(2) Att.-Gcn. V. Gaakill, 20 Ch, D. 528 ; 
Kennedy v. Dodson (1895), 1 Ch 334, 341, 

(3) Grmnbrecht v. Parry, 32 W. R, (Eng.) 
204 ; Hall r. L. & N. W. Ily. Co., 35 L. T. 
850. Ro it is admissible to interrogate to 
facts wliieh will inform the party as to 
evidence to bo obtained : Att.-Gen. v. Gaskill, 
aiijwaf the names of j-iersons who may give 
evidence in his favour ; Hall v. Liardet, W. N. 
83 (1875), the names of persons present at an 
alleged slander and so forth. 

(4) Att.-Gen. Gaskill, supra, 627, 628. 

(5) Hodsoll V. Taylor, L. R. 9 Q, B. 79; 
and sec Brid v. Malzy, 1 C. B. N. S. 308 ; 
but see as to admissions, ss. 22 and 23 of the 
Evidence Act. 

(0) Union Bank of London v, Manby, 13 
C. D. 239 [incumbrances in mortgage suits] ; 


Hancocks Lablacho, 3 C P. D. 202 [defon- 
dani’s husband] ; West of England Bank v. 
Nicholls, 6 G. D. 613 [prior sc'cnrities] ; Eyre 
V. Rodgers, 40 W. R. (Eng.) 137 [names of 
defendants : tenants in ejectment-actions]. 

(7) Niitomoye Dassoo Soobul Chunder 
Law, 23 G. 117, 123 (1895) [where it was 
sought to obtain the opponent’s views as to 
the construction of a will]. 

(8) Ali Kader v. Gobind Dass, 1 7 C. 840, 

847 (1890) ; Neckram Dobay v. Bank of 
Bengal, 14 C. 703, at p. 706 (1887) [“ this is a 
matter relating exclusively to the plaintiff’s 
case ”J. * 

(9) Baijnath Kedia v. Raghunath Prasad, 
41 C. 6 (1913) ; distinguishing Ali Kadif v. 
Gobind Dass, 17 C. 340 (1890), on the ground 
that the faots were different and that in the 
last Code the provisions were not the same 
as the English 0. XXXI. 
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a limited operation.(l) So tliougli English authorities establish that a plaintifi 
may interrogate the defendant in order that lie may know what case he lias 
to meet — not the evidence but what the defence is— such interrogatories are. 
really framed to anticipale or supply defects of pleading. But the system of 
procedure in this countr}^ it was lield, was different. Two modes were held 
fo l)c specially provided for meeting the difficulty in question. If the pleading 
was too vague the Couti; might require a fuiTher and fuller written statement, 
under the section corresponding with 0. VIII. r. 9. The other method referred 
to was that provided by the Code in the settlement of issues. Interrogatories 
should not in such a case, it was held, be resorted to in this country.(2) So 
again it was held that s(ict. 134 of the last Cixle indicated that in a case falling 
within it a party should proc eed, not by way of interrogatories, but according 
to the procediu’c laid down in that section, and that the Code did not contem- 
plate that a party should be compelled to give discovery of documents by means 
of intcnogatorics or otherwise the relevancy of wdiich was denied.(3) Further 
particulars may now be demanded under 0. VI. r. 5, but there can be no doubt 
tliat the framers of tlie ])resont Code intended to a]>proximate the two systems 
as far as ])ossible. 

Time for delivery of interrogatories.- -The former Code contained 
the words “ at anjj tihU',,'' whic.l» have now been omitted. In England a plaintiff 
is liardh^ e^'(‘r allowed fliscovery Indore statement of claim, for from the earliest 
times the Court has sc.t its fac.c against allowing discoveiy for the purpose 
of fishing out a cas(‘,(4) and this must alw^ays lx; so under the (hide where 
a suit is not instituted until after the presentation of a plaint.(5) In 
Common Law ac'tions the proper time for discovery was not until after 
defence, for until then it was not usually possible to say what was really material. 
But a plaintiff has benm allowed to interrogat<‘ before d(dence, and in 
tlui Chancery Division it is common practice to allow a plaintiff discoveiy 
before defence. (G) And the Court has a discretion to allow this under this rule. 
The same principles wliich prohibit discovery before the plaintiff has stated his 
case apxily to a defendant. As a ruh‘, therefore, in England a defendant will 
not he allowT.d g<m(‘ral discovery before putting in his defence, (7) and this was 
laid down as an absolute rule in all cases by the second paragraph of tlic former 
section. This porrton of the former proviso has been omitt(‘d and the English 


(1) Nittomoyt' Dasaoe Soobul Chundor 
Law, 23 (!. 1 17, at p. 124 (1895), whore it was 
hold that B. 134, now r. 17, indicated one 
direction ir w ’'icli the scope of intoiTo^atorM‘8 
was intcndc<l u, ’ litnited, just as Ali Kador 
V. Oohind Dass, ] C. 840 (1890), which it 
followed, explained Mother direction limit ing 
the scope of operation. 

(2) Ali Kader v. tiohind Dass, 17 C. 840 
(1890) ; it may, however, ho considered ques- 
tionable whether such difForonces as exist in 
the procedure are sufficient to deprive a party, 
of the right to use all his remedies ; O’Kinealy, 
C. P. C., Notes to s. 125. The circumstances 
of litigation in this country have undoubtedly 


cast upon the Courts, in regard to pleadings, 
some responsibilities which do not find a 
counterpart in English practice ; but that is 
no reason for excluding the very material 
assistance which the parties can render in 
giving precision to the points in issue. 

(3) Nittomoyo Dasst'c v. Soohul Chundcsr 
Uw, 23 C. 117, at pp. 124, 125 (1895). 

(4) Ann. Pr. 1905, p. 383, notes to 0. 31, 
r. 1. 

(5) Firfes. 20, on/e. 

(6) Ann. Pr. 1905, p. 383, notes to 0. 31, 
r. I. 

(7) Ann. Pr. 1905, p. 384, notes to 0. 31, 

r. 1. 
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practice will be followed. The same procediir<‘ may be adopted in miscellaneous 
proc(^eding8 aft^^r d(*cree. Interrogatories as to accounts pending or to 
make the judgment available, or to find out how the property in cases 
of mesne profits has been managed, have been allowed, and no doubt 
will be admitted under the Code.(l) 

Leave. — Application should be mad<i on petition in Chambers, the order 
b(*ing that the plaintiff be allowed to intcrrogatc.(2). It was hold to be the 
duty of the Court to determine whether the applicant should be allowed to 
interrogate', but not to determine at that stage what questions the oppositt? 
party should be compelled to answer. (3) But stHi now next rule. In giving 
leave the Court, as a rule, decides nothing as to the specific interrogatories, 
but only that there is a case for interrogating the i)arty, that the interrogatories 
may possibly be relevant, that their genuine character is not improper, and 
that tlieir administration is not sought for the mer(‘ purposes of annoyance. 
Wiierc the party on being s(‘rvcd refuses to answer them the Court entcu'S 
upon a considered adjudication under r. 11, post, and the resulting order 
may be enforced under r. 21. The gr-ant of leave to oiu' Jjarty to deliver 
intiUTogatories to another does not amount to an order requiring the other })aTty 
to answer them ; for that ]>aTtv may perhaps have good gi’ound for refusing 
to answer them or some of them (r. 6). Leave granted is, therefore, not an 
order to answer within the meaning of r. 21 <mtailing a dismissal or striking out 
a defence. (4) 

“ Interrogatories.”— Bor form of interrogatories, see Schedule IV. 123 of 
last Code and cas<! cited, (5) and r. 4, post. Interrogatories are only affidavits 
obtained in a particular way, and the party wishing to use them must put them 
in/'as his evidence.(6) See as to their use, r. 22, post. 

“ Opposite parties.” — Primarily this is a party on the other side of the 
record to the applicants. (7) A party not on the other side of the record is an 
opposite party within the meaning of the rule if between him and the applicant 
‘.here is some right to be adjusted in the action, which in Chancery might often 
be the case between two plaintiffs or two defendants. (8) But defendants were 

Pal V. Johur Lall Pal, 4 C. 830 (1879). 

(7) In Spokes v, Grosvenor (1897), 2 Q. 
B. 124, the (>>urt held that such a party might 
be ordered to give discovery of documents of 
a necessary party though there might be no 
issue between him and the applicant. 

(8) Shaw V. Smith, 18 Q. B. D. 193 ; Molloy 
V. Kirby, 15 C. D. 162; Alcoy, etc., Co, v. 
Greenhill, 74 L. T. 345, where discovery of 
documents between co-defemlants to counter- 
claim was ordered ; and in Eden v, Wcardale, 
36 Ch. D. 287, it was said at pp, 295, 296, 
to moan that a plaintiff might interrogate a 
defendant, and a defendant a plaintiff, and 
that the words were so wide as to include all 
persons who litigate one against the other in 
any proceeding, any question which the 
Court, may properly decide. 


(1) See Ann, Pr., 0. 31, r. 1, discovery 
after and for working out judgment or order,” 
Bray, 567-.560. 

(2) Sham Kishoro Mundlo v, Shoshi 
Bhoosun Biswas, 6 C. 707 (1880) ; and as to 
service, see ib. 

(3) Sham Kishoro Mundle v. Shoshi 
Bhoosun Biswas (1880), 5 C., at p. 709. 

(4) Prom Sukh Chunder i\ Indro Nath 
Banerjeo, 18 C. 420 (1891) F. B., overruling 
Lalla Baboo Pershad v. Santo Porshad, 10 
( 1 . 505 (1884) ; see notes to r. 21, poet. 

(5) Nittomoye Daasoo v. Soobul Chundor 
Law, 23 C. 117, at pp. 118-120 (1896), and 
Chiity F. 267-272 ; D. C. F. 957, Ann. Pr. 
form 0, Appx. B. 

(6) Waghji Thackersey v. Khatao Rowji, 
10 B. 167, at p. 171 (1886) ; Gosto Bihary 
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refused leave to interrogate co-defendants who liad put in no defence, there 
being no issue between them,(l) 

In England formerly the decisions established that an infant, by reason 
of incapacity, could not be interrogated, (2) nor could he be made to give 
discovery of documents, (3) nor could such orders be made against a next 
friend (4) or guardian ad litem (5) as such, neither having the status of a party as 
that term is understood in the rules dealing with the subject. Now, however, 
r. 23 makes the ordtn* applicable to infant plaintiffs and defendants, and to the 
next friends and guardians ad litem of ]K)rsons under disability. (6) 

The Bombay High Comt (7) has, however, in the case cited, applying the 
present English rul(‘, held that an affidavit of documents may be required from 
a minor defendant, though the Judge slatted that he did not decide that a next 
friend or guardian of an infant could lx‘- directly oiffi^red to make an affidavit 
of docunamts. It has, howev<‘r, been poinkd out (8) that the order as made was 
invalid ((be guardian ad litem being willing to make an affidavit) and that the 
affidavit, was in reality to be made by the gmirdian, and th(5 Calcutta High 
Cour t lias in the case cited held that a minor cannot b<' conqxdled to give dis- 
co vej) under sect. 129 of the former Code, nor on the. same })riueiple (viz., his 
iij'*apucity) could he be inteiTogated under the section ('orresponding to Uiin 
j ule ; noj’ could his next friend or guardian be considered an ojiposite' party ” 
upon whom such interrogatories can bo served within thi‘- meaning of that 
section. It has, howevej*, b<icu said that a guardian ad litem may under circum- 
stances be made a party for the piu'pose of obtaining discoxery from hini.(9) 
But even in this case, which was an exceptional oiw*, it was lield that 
the guardian hud been made a paity defendant for pimpow'S of tliscovery, the 
discovery was not inte.nded to include the right to administer interrogatoiies 


(J) Maraliall v. Langley, W. N. (89) 222. 

(2) Ann. Pr., notes to this rule which was 
introduced in JS93, in consequence of the 
decisions eited. As <o lunatics, sec Bray, 
Discovery, 03- 07, and Aim. Pr. aoI. ii. Part 

IV. “Lunatics.” 

(3) Mayor v. Collins, 24 Q. B. D. 301, 
commented on in Jlcdfcrn v. Bcdferii (1891), 
P. 139, where it was doubted whether in tlie 
P. D. the old Chancery practice of refusing 
to make an infant give discovery obtained. 
8eo cases cited in Waghji Thackoi’sey v. 
Khatao Rowji, >:! 11, 107 (1880); Nathmull 
Narsingdass v. JMuhumio Hoikar, 19 B. 350 
(1894) ; Duncan v. Pdioyro Prosad, 22 C. 891 
(1895). 

(4) Curtis y. Muudy, 2 Q. B. 178 (1892). 
See Indian cases in last note. 

(6) Lawton v. Elwes, 48 L. T. 426 ; Bcott 

V. Consolidated Bank, W. N. (93) 56 ; Dyke 
V. Stephens, 30 Ch. D. 189. See Indian 
cases in last note but one. 

(6) Ingram v. Little, 11 Q. B. D. 267. See 


Indian eases in last note but two. 

(7) Nathmull Narsmgdass v. Malliarrao 
llolkar, 10 B. 350 (1894), per Parian, J. 

(8) Duncan r. llhoyro Prosad, 22 C. 891 
(1895). 

(9) lb., at J). 895, citing Waghji Thaekorsey 

Kliaiao Rowji, 10 B. 107 (1880) ; but see 

n<»w Berry v. Keen, 20 Sol. Jo. 312 ; Burchard 
r. Macfarlane, 2 Q. B. 247 (1891) ; Symonds 
V. City Bank, 79 L. T. J. 175 ; Burstall v. 
Beyfus, 20 Ch. D. 40-42, disapproving the 
old practiei' ; establishing that a person 
should not be made a party, solely for the 
purpose of discovery. Ann. I’r. 1 905, j). 414, 
notes to 0. 31, r. 12. In Rahirabhoy t\ Turner, 
17 B. 341, 348 (1892), a defendant having 
been irregularly ruado a party but only for 
the purpose of discovery to a prior suit 
brought by the plaintiff, was held not a 
party to that suit, so as to make applicable 
to him the provisions of ss. 13 or 43, corre- 
sponding, with s. 11 and 0. II. r. 2 of the 
present Code. 
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to ) Now, iiowti ver, r. 23 iiialvo.s tiu; ])ri‘c^ding rules of 1 he Oj der ap^dicabk 
to luinorH and limatios, their next friends and guardians. 

2. On an application for leave to deliver interroyalories, 
Pdrticuim intiuroga. thc particvlaf interrogatories proposed to be 
fories to be submitted, delivered shull be submitted to the Court, In 
deciding upon such applkatim, the Court shall take into account 
any offer j ivMcJi may he fnade by the party sought to he interrogated^ 
to deliver partimlars^ or to make admissions, or to produce docu- 
ments relating to the matters in question, or any of them, and 
leave shall be given as to such only of the interrogatories submitted 
as the Court shall consider necessary either for disposing fairly 
of the suit or for saving costs. 

Submission of interrogatories. - This ruh', which is n(‘w,is taken fioin 
0. 31, V. 2. Under this rule the Judge has not, it has been said, (2) to settle 
the iuterrogatories, but to d<'-eide what should be administeic'd. Allowing an 
interrogatory dews not prechid(! any objection being taken in tlio answ'er iinc](>r 
r. G, ‘post.{^) Whem some Lave been allowed and some refused, application 
may be made for leave to debver fui’iher int(‘rrogatories (4) In the imdei- 
mentioned cases, defendant undertaking to make admissions, le^n t; was j efused, (5) 
and admissions liaving been refused, leave was given. (G) 


3. Jn adjusting ilie costs of tlie suit inquiry shall at tlu' 
Costs of interroga- instance of any party be made into the 

propriety of exhibiting such interrogatories, 
and if it is the opinion of the taxing officer or of the Court, either 
with or without an application for inquiry that sucli interroga- 
tories have been exhibited unreasonably, vexation sly, or at im- 
proper length, the costs occasioned by the said ijiterrogatories 
and the answers thereto shall be paid in any event liy tlie party 
In fault. 

Costs. — This is taken from 0. 31, r. 3, und does not apply to rent-suits in 
Bengal (vide v. 1, ante). 

4. Interrogatories shall be in the Form. No. .2 in Appendix C, 
Form of interroga- witli siwh Variations as ciTcmnstances may 

tories. require. 


5. Where any party to a suit is a corporatwH or a body 


Corporations. 


of persons, whether incorporated or not, 
empowered by law to sue or be sued, whether 


in its own name or in the name of any officer or other person, 


(1) Waghji Thackergey v. Kliatao Rowji, (4) Boakev. Stevenson (ISOri), 1 Ch, 301. 

10 B. 107 ( 1 886). (5) Jubb v. Bibbs, W. N. (83) 208 ; and sue 

(2) Per Chitty, J , in Tyo v. Willoughby, Kekewich, J., in Clarke v. Clarke, 43 Sol. J. 

38 Sol. J. 338. 719. 

(3) Peck V. Ray (1894), 3 Ch. 282. (6) Hellier v. Ellia, W. N. (84) 9. 
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any opposite party may apply for an order allowing him to 
deliver interrogatories to any member or officer of su(*h cor- 
poration or body, and an order may be mad('. accordingly. 

Corporations and Companies. —English O. 31, r. 5. Does not apply 
to rent-suits in Bengal {vide awt-c, r. 1). The English rule is practically the 
same except tJiat instead of the word “ suit,^' it uses the words “ cause or tmiier'' 
which also appear in 0. 31, r. 1 of the Enghsh rules, and is identical with that 
under the 0. L. P. Act (‘xcept that “ member ” is added. The old practice in 
Chancery was to inak(i him a party for the pm'poso of discovery, but this can 
no longer he doDe.(l) As to body corporate, or other body ; Crown ; (2) foreign 
sovereigns ; (3) liquidator ; (4) see cases cited.(5) The secretary of a corporation 
or company is, as a rukj, the proper ptu‘Son to answej’, and it was the practice 
of Jcssel, M.K., not to direct a member to answer unless there was no oflic(ir 
who had a competent knowledge of the facts.(()) The oflicer or member is the 
represtmtalive or alter ego of tlui body for the purposes of answering the inteiro- 
gatories.(7) it is not his answer but tlic answer of the body, and, therefore, 
there is no obligation either to disclose Ids knowledge, or to obtain and dii- close 
the knowledge of other servants or agents of the body acquired by him or them 
otherwise than in the coui’se of his or their employment. (8) As regards discovery 
and production of documents, this is obtained by an order against the body 
for an allidavit of documents in its poss(;s.sion, to be made by the secj'ctai’y, clerk, 
or other propc^r oflic(ir on its behalf.(9) It should, if possible, be made 
by some ptu’sou who has personal knowledge as to docuiiH'jits in the possession 
of the bocIy.(lO) 

6 . Any objection to answerm^ any interrogatory on tlie[s. I25j 
Objections to inter- ground that it is scandolous or irrelevant or 
rogatories by answer. exhibited bono fide foi* tlic purpose of the 

suit, or that tlic mattejs inquired into are not sufficiently material 
at that stage, or on any other ground, may he taken in the affidavit 
in answer, 

‘‘ Any objection.” — This rule is taken hom 0. 31, r. 6. It does not a])ply 
to rent suits in Bengal (see r. 1, ante). Where intorrogatories are scandalous 

(1) Wilhon V. (Uiuich, y C. 1). .'552. 

(2) Att.-Oen. v. Nc^\oa8ilc (1897), 2 Q. 

B. 384; generally, the Qowii’h 

jK)Bition 111 mat. of clLseovery. 

(3) S. A. r. '.40. Coup Franco Beige 
(1898), 1 Ch. 190 [if a i /reign sovereign bring 
an action bore he must give discovery] ; 

Priilean v. U.S.A., L. R. 2 E<j[. Cb3, 604 [on his 
own oath] ; atHcr foreign rejiublics, Rep. 

Costa Rica i\ Estange, 1 C. D. 171, see post. 

(4) Who is under an obligation to give 
discovery : lie Contract Corp., 7 Ch. 207 ; Me 
Burned’s Banking Co., 2 Ch. 360 ; but not 
an affidavit of document as of course : Me 


Mutual Society, 22 ( 'h. 720, 721. The, liquida- 
tor has a recij/rocal right of discovery : Me 
Ahixandra Co., 10 Ch. 1). 68. 

(5) Bray’s Digest on Discovery, Art. 3, and 
Ann. Pr., notes to 0. 31, r. 0. 

(6) Berkeley v. Standard Discount (Jo., 
13 Ch. D. 90. 

(7) lb., at p. 101 

(8) Wclsbach Co. v. Now Sunlight CJo. 
(1900). 2 Ch. 1. 

(9) Ann. Pr., note to 0. 31, r. 6 ; Eee forma 
in Chitty, F., 247-249, s. 64. 

(10) Sec Bray's Digest, Art. 24 ; Hop. of 
Liberia v. Eoye, 1 App. Cas. 139. 
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or in any way an abuao of the prooesa of the Court, the latter may iiitcrfcro 
at any stage. WLicrc an ex parie order is made giving leave to interrogate, the 
party ordered to answer has a right to come into Court to have the order set 
aside if the cas(i is one in which interrogatories should not have been allowed. 
When an order for administration of interrogatories is properly made, a party 
objecting to them may at his peril omit to answer the interrogatories to which 
lie objects, but the more prudent course is to file his affidavit in answer stating 
in it his objections to answer such questions as he objects to.(l) Then the 
interrogating i)arty can apply under r. 11, and tlui Court will make an order under 
that section enforceable under r. 21, 

Irrelevant.” — Tliere is a distinction between discovery and cross-exami- 
nation. (2) Interrogatories which do not relate to any matters in question in the 
suit are irrelevant, notwithstanding that they miglit be admissibh^ oji tin*, oi’al 
cross-examination of a witness. The discovery must be directly relevant to 
the matters in issu(5.(3) Questions going to the credit of a party as a witness 
are inadmissibl(\(4) but the right to interrogate is not conliiied to the facts 
directly in issue, ])ut extends to any facts, the existenet^ or non exist«‘ncc of 
wiiieji is rele.vaiit to the existence or non-existence of tiui facts directi) in 
issue. (5) Under Die old Chaniery practice, the discovery was matirial if it 
might bo usolul in obtaining any relief which the plainiifi might obtain, 
if or tlie ]jurpos(^ ot basting Die relevancy to a particular issui', the case of the 
party making the discoviu'y upon that issue may have to b(‘. assumed to be 
true. (6) 

“ Not exhibited bona fide.”- Even if the interrogatories are relevant 
they may be objected to on the ground that they have not been ])ut bonu fide 
for the piuposes of the suit. All questions put nuild fide with an ulterior object 
lx',youd that of helping the case of the party setting them should be 
disallowed. 

^‘Not sufficiently material at that stage.” Material nu ans more 
than relevant. A fact may be relevant but not material at a particular stage. 
The term means material as to the case made, and the relief prayed fo]‘ at the 
stage of the case when discovery is souglit. What is material at one stage of 
a case may not be material at another. Tlie question of materiality must bo 
tested by reference to the case made by the plaintiff’s pleadings, and to what 
will be in issue at the hearing. Thus, where a person sued as an agent 
denied agency, an interrogatory as to the names of the persons to whom ho 
bad sold was refused. For the question to be decided was agency or no agency 
and the right to an account would only arise if the agency were x)Tovcd.(7) 
Again, discovery relating to the quantum of damage is clearly relevant, 
although it may be postponed until the question of liability has been deter- 


(1) Sham KishoreMundle V. Shoshibhoosun (5) Marriott v. ('iiamborlaiii, 17 Q. B. D. 

Biswas, 6 0.707 (1880). 103. 

(2) Att..Gen. v. Gaskill, 20 Ch. D. 530. (0) Ann. Pr. 1906, p. 400, notes to 0. 31, 

(3) lie Howel Morgan, 39 C. D. 310; and r. 7 ; Bray, 18. 

see Kennedy r. Dodson (1895), 1 Ch. 334. (7) Moore v. Graven, L. R. 7 Gh. App. 95 ; 

(4) Allhuseu v. Labouchere, 3 Q. B. D. and see other cases in Ann. Pr, notes to 

059. 0. 31, r. 7. 
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nined. Where, therefore, the parties were at issue as to the plaintifE being 
intitled to recover any damages at all, an interrogatory as to damages was 
leld to be premature, as the question whether there had been any wrongful 
ict committed and whether the plaintiff was entitled to any damages had first 
;o be determined. (1) Generally, the Court is unwilling before the right to 
chef is estabhshed to make an order for discovery which may be injurious to 
he defendant and will only be useful to the plaintiff if lie succeeds in estab- 
ishing his title to relief. (2) In considering whether discovery ought to be 
pven the Court must first consider whether it will help the plaintiff at the trial, 
[f it will not, but will only be of use if the plaintiff obtains a decree, then the 
!lourt will postpone discovery as being not sufficiently material at the stage at 
vhich it is sought. (3) 

“Any other like ground.” — ^Documents which of themselves evidence 
ixclusively the party’s own case are clearly (4) protected. He must swear that 
[to the best of his belief and after proper examination) they form or support or 
evidence or relate exclusively to his own case or title, and that they contain 
aothing impeaching his own case or title. (5) Then there is the question of 
privilege. The Evidence Act excludes certain questions, and what a party or a 
tvitness may not be asked in the witness-box he cannot be interrogated upon.(6) 
[nhiiTogatories should therefore be disallowed regarding the conduct of a Judge 
:)r Magistrate in Court, or anything which came to his knowledge in Court 
as such, except by the order of a Superior Court ; (7) communications made 
luring marriage*, except in suits between married persons ; (8) affairs of State 
ind official communications ; (9) information given concerning the commission 
■jf an offence ; (10) professional communications; (11) confidential communica- 
tions with legal advisers. (12) Sects. 126-129 of the Evidencx* Act refer to 
soinmunications between clients and their legal advisers alone. There are 
rertain cases, however, for which the Act does not make specific provisions, 
and in which the question of privilege generally arises in applications for dis- 
30very before trial in which communications made for the pmpose of litigation 
between third persons and the adviser, or third persoi^s and the client for the 


(1) Neokram Dobay Bank of Bengal, J4 
1 ). 703 (1887) ; dist. case where the question 
was simply one os to amount of damages, the 
defendant wishing to satisfy the demand. 

(2) Fonnessy v. Clark, 37 Ch. D. 187. 

(3) Parker v. Wells, 18 C. D. 483. See 
Sutherland v, S '.'rheo Churn Butt, 10 C. 808 
(1884), whore the objection that the docu- 
ments were then Ji' t sufficiently material 
was ovemilod ; and Secretary of State v. 
Jehangir, 4 Bom. L. R. 342, 347 (1902). 

(4) Ann. Pr., notes to 0. 31, r. 1, p. 399. 
Budden v. Wilkinson (1893), 2 Q. B. 432, 
dissented from Maclean v, Jones, 66 L. T. 
653, limiting it to documents of title to land ; 
and see Erankenstorn v. Gavin’s Co. (1897), 
2 Q. B. 62, and second part of r. 15, posi. 


(6) Ib. ; Bray, Big., Art. 23. The last 
assertion as to impeaching it need not be 
made by a defendant in ejectment, for his 
having no title will not entitle the plaintiff. 

(6) See Ryrie v. Shivshankar, 15 B. 7, at 
p. 10(1890). 

(7) Indian Evidence Act, s. 12J. On this 
and the following section, see th(‘ Authors’ 
Commentary on the Act, 6th Ed. 

(8) Ib. 8. 122. 

(9) Ib. Bs. 123, 124 (and see Ann. Pr., notes 
to 0. 31, r. 1, citing cases where discovery 
has been refused if injurious to public 
interosts). 

(10) Ib. 8. 125. 

(11) Ib. 68. 126-128. 

(12) Ib. s. 129. 
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])iir])(>,s(‘ (>\ siibuiissioii i,o the advis'M-, ure protec ted. (1) On the saiiie p]inci])l(‘ 
UK a, witiicss (tjuiiiot h(« cxaniiiicd so iio cannot be interrogated as to qu(‘stions 
of lavv.(:i) iNor is lie bound to discover the evid(‘nce of his cas(‘, for lids would 
('liable his unseruiuiIouH o])ponent to i.ainjier with the witnessc's and to manu- 
facture < \ideuee in contradietion, and so shape the case as to d(‘feat iuslice.('’») 
liul ae.eording to tlie Knglish authorith'S a party must discover tJie natuie of 
liis cas(', or the farts on vliieh li*' leli^'s in supjKirt of his casf'. as distingLiislu d 
from tli<‘ evidence of his cas<‘ or ilu' A\av in Mhich he is going to inakt' out his 
case.(l) Aee.ording 1o Iht' English ruh* a parly is not c<»m})(‘lled to give disc(»veiy 
wlii(;h will 1('nd to ei iminate jdin or ('X|)ose him to the risk of any kind of punish- 
ment (f>) Hut in this country a witiu'Ss is not ('xcus(‘d from ansHtuing on 1h(‘ 
ground that, an an^\\er will ci imiua.1e.((i) Tliougit, iher<'fore, a party may and 
should foi‘ his piotee.ti«*n (7) claim [ui\ilegc on this ground, il would appear 
thai he may be compelh d to aaiswer an iiu riminaling intiMTOgatery. Objection- 
able or opj)r(vssiv«‘ interrogatoiics should Ik* disalloW('d.(b) I’lie dhuc fact that 
({iieslioiis would b<' a,(lmissible in eross-e\.iininali«>n will iml mak(‘ thmn good 
as Intel I ogaioi’ies (b) 

7. Ahij riderroijalorlcs 'maf/ he .svY aside on the yuaiHd Ilia/ 

Srttiiui asidr and i'A'Iiiluled H areasioiahl // or rexa- 

sirikinq out iiitvi loya- lioudy, (O' s/nick oul Oil (he (jraiiiid (hat ihey 
(tre frohx. oppressive, annecessarii or seavda- 
lons : and ttni/ appheaho}! jar Ihts parpt/se may he made irilhni 
^eeea days ajhr service of (he inlerroyalories. 

Setting aside of interrogatories.— See nole.s to la.'.t j nle. Tie- jaesenl 
■ii!" IS taken from 0. 31, r. 7 

8. inl(‘rn)oatories .sliall Lo nuMviwl hy jiflidiiAbt !<» In* 

Affjdanl in nnsivue AVltllill iOll (InVS, 01' \villlil) tlK'll oilier 

time ns I Ik* (hnrrt may nllow. 

Time for answer.— (frih'r 3J,r. S. If defendant is out of the juiisdiclion 
)r t.iieii', b(* ot-la*!’ sullicicut cause, for allowing a gic'ater h'Ugth of lime, areason- 
ibh time wall be given. If ten davs hav«* b(‘cn originally lixed the (’ourl may, 
ipoii an iipplication .sujiporb'd liy allidavit, extend the tiim* for hling the affidavit 


(1) See the fulH dealt willi in 

\nlhe!,s l'j\ uieilee ^\e(, (ith Ftl , nefes le 
H. I2()-1 lM), InterniatidM obtaine*! fnnn 
hird joMii ,s for th(‘ jiurjune of liligatioii ; " 
,11(1 \ i.shiin "Sh'shawaril r. New York Lite 
UsuMiiee Co., 7 Mom. !;. ]|. 700 (100r>). 

( 2 ) ]'id( ante. 

(0) Ane Mr, note.s lo 0. OJ, r. ( ; Mray, 
IT); Ib'ilhov.' r. Low, 10 (\ I). 0,“); AV 
luadi.iii. 1 I'h. -U.-), 117, -l-lS (1805). 

(4) Ann. Mr, O. 31, i. J, p, 307 (M.)05) 
hul set' All ILider r. (Jobmd Dass, J7 C. 
iU) (1800), ante; wOiieli caso has recently 


lieen di>tni«,niisli('d in Maijiiath Kedi.i r 
Mva<i:liunatli Prasad, 41 (\ G (101.3), in which 
it uas In'ld iliat a jiarly auiv mteriogate on 
id! facts directly in issin' in the pli'iidine.^]. 

(5) J [)., at ]). 3<S(>. 

(G) liidiiin F\idene<' Av'i, s. 132. 

Ci) See II, IK Uojiul l>e.s.s 3 A1. 271, and 
other eases cited in .'\ijfher.s lOvidenoe Act. 
nole.s to s. 1,32. 

(8) Wiiitors r. Dablis, tV. N. 21 (1S7G). 
See Tioekett Lockett, 4 Cli App 33G. 

(0) lihagwandfis Mara, shram v. Mnrjorji 
Kuttonji, 37 B. 347 (1012) 
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ill {i.iis\\(‘r. As In ()})j(‘(‘,tiuua and inodt* of staling them, and as to answering 
sullieienily, se(' notes to ir. d, 11, rrspeetively. The rule does nol a|)]dy to rent- 
snits in Umigal (se(‘, r. 1, avU). 

9. Ail affidarit hi answer to inter rogatories shall he in 
Fotm of (tffidavii //, Form No. in Appendix C, with saeh raria- 
tions as ciremnstanees may require. 


10. No e.reeptlons shall he taken to any ajfidaxit In answer. 
No ex(rj)iion to hr hul the sulficieney or otherwise of any smh 
a ffidavit ohjeeted to as insyjfielent shall he deter- 
mined hy the Court. 


11. Where uiiv person iiilerrogatcd omits t.o answer, or Is I 27] 
Oidrt to ansiuri at aiiswers i nsuflicientlv, ilie ])a.rty interrogatiiif>; 
nnFduri futhn apply lo tlic (.Diirl for an order requiring 

liim to a.nsw(*r, oi* to answer I'nrtlier. as th(‘ ease may l>e. And 
an oi\ler may lie madi^ r('quiring liim to answer or answer 
fiii'lher, oitlicr iiy adidaxit or dy viva roee examination, as t]i(‘ 

Court mav diieel. 


Insufficiently. ’‘r 0.31, r. 11. Tt, does n(»l apply to renl -sum in Bengal 
p-f‘e r. 1, ioitr). Tlie saim' necessity for clejir S])e( iti( nnswei's niid fihseiKi' of 
;i1l eviisioj] i,s requir'd ns in the case of j»hnidiiip. ns to x\hu h s(‘e 0. VllI, i. -1. 
If tlie nnswi'i’ is (’vnsiM' i1ie u.sual })inctu-e is to rcquin' n fnilhei nnsx\cj. ]\1 oh'- 
iiver, niniOu of .-uptuciounliim should not hciiit rodneed. ft is. of course, legit imn1(‘ 
t (» ex])lairi oi (junlify nii niiswtu. But when an nns>\er is e<)uched iii n j(»rmw]iieh 
makes it. omharrnssiiig, that is to sny, -which ])revents tlie jierson \\honsks it trom 
using it. without hnvinp ilirusi upon him in<‘levnin. matter ns ])nii (d it, il is 
insullleieut.d ) A parly must answer, to the best of his knowledge, intormation 
and belief. (2) Jfe is bound therefore to state all the information he already 
po'^sessi's, ihoupli he is not hound to (d)tain il of any one except Ids agents and 
servant-,. 01 these he must inquiie, using liis best eilorts borio fide to gel IIk' 
information, lie must also (‘xamim* dociimenls in his possession or power if 
neec- viry.(3) The qiiestitm in all eases is wlietluT the answer is in-nflieient. 
Tli(' Oourt has not to go into the question of its tinthfulness. If tlie rVmrt is 
el(',urlv satisfied (from eertain sources, as to which see r. G, aiiif) that tlu' oatli of 
the part ' p ’ii( h he claims his prot(*elion cannot be really available for the 
purpos(‘ for wJi i, he puts it forward, a fiirtln'r answer may })e ordered. But tin* 
oath slioidd not ^ disregarded on mere suspicion. A .substantial answer is 
sufTicient und'T tin- present practh'c, the suhstanei' and not tlie foim lieing that 
at wliieli the Ouiul looks, if looking at all the answeis 1ogeth('r the Court 
thinks that ('very question material to the issue has heen fairly and substantially 


(1) Sci' Lyll 7\<-nrj<‘(l V, 27 C. D. 2S ; (2) Bray, l^n.',-. Aria. Arm Pi-, 

XV. It. 44 ; I\i( liard.s i\ (’rawsliay, 8 Piim's Tt. lor. rtf. 

41G ; Ann. Fi.. iioti'S to 0. 31, i. JJ. (3) Jb, 
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iuiswrml, 1 hour'll soiao (juestion.s havr not answered accuraiely, it will 
not requiiT^ a fiirtlier answer.f]) The Court may direct a viro voce examination 
instead of a further alhdavit. A roving cross-examination is not legitimate, 
but Ili(‘ ]».ijfy should only l>e required to juakc such an answer as would have 
lieini sufficient if ojigiually given in writing. (2) 8ee notes to r, (i. a7itc. 

12. Any ])Jirty ma}% without Jili/tKj any affidaiylt, npply to 
AiJiiiicnhon for dis tlic Court foi* tin ordt'T dirccihuj any other farly 

covery of documents. (q any salt to malr discovery on> oath of tli(‘ 
documents wiiitdi .tl‘o or liavt? l)(‘en in his ])ossession or power, 
relating to any matter in question therehi. On the hearrnfj of 
such airylicaliov, the Court may either refuse or adjourn the same, 
if ^^(disjied that such discovery is not necessary, or not necessary at 
that stage of the suit, or mahe such order, either generally or Ilniited to 
certain classes of documents, as may. in its discretion, be thought fit : 
Provided that discovery shall not be ordered when and so Jar as the 
(*our1 shall he of opn ion that it ts not 'necessary either for disposing 
fairly of the suit or for suving costs. 

13. The iiffidavit to he mu.de by a farty against nhom such 

Affidavit of docu order as is mentioned in the last freeeding rule 

has been made, sliall S])eerfy wliieh (if atiy) of 
the (ha'iijiients tlienhi! mentioned he objeets to prodiKug and it 
shall be in Form No. in Appendix C. with such variations as 
eireunistances may require. 

Discovery affecting documents.— Up to r. 11 the Code lias dealt with 
the first branch of discovery, that of interrogatories. It tlien proceeds to deal 
with discovery a,s it afl’ecl.s d(»cuments. Tliis latter diseoviuy embraces two 
heads: fir.sj., diseovery sim})]y---that is, the jiower nf eomyielling the opponent 
10 disr-hise the documents Ik- has in his jiossession : secondly, the ])ov(‘r of 

i‘oni{)(*l)iiig their yirodiKtion and insjier tion.{3) The subject of disco\en 

simply IS (b-all A\ith by this rule, wldeh is taken from the English Order 31. 
j. 12, Subsequi'iii rules deal W'ith jiroduelion and iuspeetion. The proper 
mode of asi'eiiaining what dociuucnts tlie adversaT}^ has is by an .affidavit of 
doeiimeuts, and not by inlerrogating him. An interrogatory, therefore, asking 
generdlly as to (lociimenls is not pormissdile. Though, according to English 
jiractiee, an interrogatory asking ns to specific documents is not necessaiily 
open to objection. (4) The practice in the Caleiitta High Com I is ihat the yiariy 
applies without any affidavit in snyqiorl of his application ; tiiat the oppositi' 


(J) Ann. JV., notes to 0. .’H, r, JI. 

(2) Litchfield V. Jones, J] L. T. o72. 

(.*1) Ann. Pr, lUO.'), p. 40!). Hut aeeordiii” 
to Nittonioye Dassi'e v. Soolnil Chuudor Law, 
2!t 117 (1S!I5), it would seem that tlie pro- 


I'odiire to he followed w not. by interrogating 
hut hy an application for inspection iindei 

r. 17. 

(4) I)Iiapiy>. Ham Pershad, 14 P 70S, at]) 
774 (1SS7). 
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[).irty may be diie' ted to make an aiiidavit in leiiiib of this nile.(l) 8 neli an 
ippliealioM is i>enerallv ^naiiti'd as a matter ol course, lint wliere there is contest 
bebn'O a Jiaity can olitain discoviay Jie must vsliow tliat lie lias a good ( a use of 
iction, and that tiie documents are relevant to the, cast'. ( 2 ) Tlie proviso to 
r. 12 has been added so as to give the (Wit a discretion similar U> tliat imporied 
in lSb 3 into 0 . 31 , r. 12 . ol the English rules. The formei seeliim spoki' of 
aU ' the documents, and as appiatred frimi lh(‘ use of that woid in the tiisl 
jiaragrajdi, and from the terms of the sei ond paragiaph, the party against whom 
the order issued had todi'sfjibe all his documents in the iiflidavit. (‘V<n Ihoiigii 
he a.sserted on gi'ounds st.ited by him that he could not lie (ompelli'd lo prodiici' 
them. Tlie woids are now omitted, as the natuie and extent o( tin* dii-coven 
lerpiired dejicnds upon the (^omt’s older. An order for distovuy can be made 
in a '*ase under tlie Land Acquisition Act iindei this rul(*.( 3 ) 

“Party.’* Wiien tJiere are sev<*ra] plaint ills all of them must oidinarily 
join in tin* alHdavit, tliongii ii is possible tliat u])on a proper casi* being niadt* 
out tin*- order may l»e limited to a particular paity.(4) As to minors, lunatics, 
ne.\t fin lids, and guanli.ins, see notes to r. avt(\ and i. 23, pwt ; and as to 
1 iqiiid.ilors, comjiaaiies, and corporations, notes to r. 5. ])isco\eiy ol dm rnunils 
aiio inspection may be allowed to a ]»hiintill trujii a co-plainliff. or 1(» a. delendant 
li'or)i a co-(b'lendaiit if 1 liejc an* lights whieli have to lx* adjustui l-( tv\<(Ji tjiuii 
in 1 he suit . (5) Whei’c om* ol several paiii(*s alone makes an allidavit of doeiimcnts 
a summons may ho taken out ealling iijam (he olhei parties to show cause W'hy 
thcv should not also make an allidavit.(()) 

Affidavit. -Ordina iilv^ t he allidavit should be made by the fi.i 1 1 y himself. ( 7 ) 
The altiduvit sliould b(* in the following hum (s«‘e Apjiejidix No. b), with 
* in li v.iiiatKMis as ( imnmstanei's riiav n*qniie 

In tJie Lniiit ol at A. 11. e. L Jb 

1 , t he abov'e-named delendant (’ Jb, make oath, and >siv as lullow.*^ 

1. I have in my jiowei or possession the doeunn'iits lehitiiig (o the matteis 
111 qn(*slion in this suit set hnlh in the first and sexond parts ol tJie liist sehednie 
lioreto. 

2. I objeet (8) lo prudiue the doeunieuls .set fortli in the seeund part cd tlic 
lirst scli<*dnl(* hereto 

3. 3’jiat (hf’rr slulo upon u'/iat (jroumls the ohjcckou is made, and verify life 
fads as fur as may l)<\ for ifie party must make the discovery though he asserts that 
he canvol he compelled to produce). 

4. i have had, but have not now, (9) in my ])o.ssessicjn oi pow(*r the 


(!) Ct.s.Hoc S<i()l»ul (ilniiiflrT 

Law, 23 (!. ir., .iL. , 125 (iS!)a). 

(2) Aiaaiondra ,\,i ■ rji.ittorjce r. Kailv 
l\i.s,s<‘n Tag< '!•(', 2 C. . K. 17, at. p. J.S (1897) 

(3) Britisli Imii.i Souiu Navigation t‘o, 
t. ,S(‘<T<‘tai 3 ’ of State foi India, ,38 (t 230 
(1910). 

ft) ityne u. Sln\.sli<iiilwir, 1.3 it 7 (1890). 
1,3) Shaw L. Smith, 18 cy 1>. D. 193;ajn». 
Brown o. Watkms, l(i (b H. J>. 1-5. 

((>) It^Tio Shivshankar, 15 B. 7 (I8tf0) 


(7) Wilson, J., H. (', Cal. Ke)». 17, l87t> ; 
.Old SIT Kalian Bihi r. SahUr lin.sa.in, 8 A. 20.3 
(1880). 

(8) Sei* Oncntal Bank ( 'orjMnalion r. 
Brown, 12 C. 205, 20() (1885); B;^ne v. 
Shivshaiikai, 15 B. 7, 8 ll8!»U); Seerotaiy 
of State i\ Jeluiiiirir, i Boin. B. 342, 347 
(1902). 

(9) See Kalian Bihi r, Safdar llnsain, 8 
A. 205, at j). 207 (IHHO). 
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(lucLiiiK‘al,s jrJalirig (o I1 h‘ niatler in quo.stion in Mill foiili in tJie sitoiuI 
sniicdiiJr hcrc'lo 

5. TJi(‘ liisl -luentioned (hx nnii'nls \\(‘r<^ in my posM'^Mon oi powci nh 
{alate whm). 

6. Tliat {livi'c slaiv when and v'hal has bcconu' of Ifn lasl-nivniioni'd ddcwnu’vts, 
and in n'hose posseasio^i ihaj an- 7 (oir). 

7. Accmiiing to tJic liesi of my kiKAvledgn, information, and hdud, 1 Jiavo 
nol non, and never liad. in im possession, custody, or juAvei-, or in tjie possession, 
' iistody, or power oi my soJicilors, jilcaders, or agents, solicitor, pleader, or 
agent, 01 in tin', possession, custody, oi ])()\\e],<»f any (.(her j)('j>on oj- jansons on 
my behall, any deed, account, book ol account, voucIkm*, receipt, lettin*, niejno- 
laiidum, j)a.p(‘r, or writing, or any copy oi, or extract irom aii}’^ such document, 
Ol' any other document whatsoever relating to the matters in (juestioii in this 
suit, or any of them, or w herein any entry lias b(*(‘n made rclath e to sucli matteis, 
<>!• any of them, other than and except the do('Um(nits set forth in the first and 
s(‘conil schedidi's Jo'reto 

Till' Ad\ oca1e-(hmeiai is not called Uj»on to malo' discovery on oath.(J) 

“ Possession or power.” Thesi' wools do not Ina-e bear t In' limitiil mean- 
mg wliieli tln'Y bear foi the purpose (d an order foi production. No older for pn»- 
diictioji can be made against a party unless he has diri'etly oi indin'clly admitted 
it to lx; ill his poss(*ssion or jiow'er. JN.)ss(“ssion or piover joi’ liie pin pose of 
justifying an order for production has a narrower m(‘a]iiiig than foi the" juiijxise 
of iueliisioii in an allidavit of documents. For the ])Ut])os(‘ of an ordei for 
jirodiiolioii it in<‘aiis sole legal possession, aright and jiowmto deal with llieni ; (2) 
the sol(‘ jirojxu'iy in iheni;(3) joint posse.«sion with othei jiia.-ons hemg in- 
sudiciiMit .(4) \Viiei(‘ tin' doeiiiiieiit is not in liio party s .sole legal jiossissJon 
It IS Mitlieieut for him to state the faet ; it is not nei cssary to alh'ge or show tin* 
refusal of the eo-uwneis; (5) but h(‘ must state theii names and the nature ol 
t lieir ow ners]iip.(()) But possi'.ssion ol the agent is possession of the ])rinei])al.(7) 
and (»ne partmu- of a linn rejire.smibs the othei partneis lor the puipos(*s oi juo- 
diictioii of documents (8) l»ii( under tin* pu'sent rule all d(jeumen1.s must be 
m('lud(‘d in wJiich tlic party has any po.sse^.slo]l or pro])eri \ jointly vitJi otJieis, 
or even in which he has no ])ro])city at all il tin*)’ arc in his corporeal jiosscs- 
sioii.(9) darcful .search must b(‘ mad(* Joi all relevant docunumis in his (ovn 
jihvsical ])os, session, and jirojier inquiries and efforts made as to thos(‘ which 
.ii'(‘ not ; for iin'lancc, documc'iils abroad. (!<>) and lJi(‘ affidavit must stall' not 
only the documents whieh are but those which have been in iJn* iiartv s noshes- 
sioii.(l 1) 


(1) Adyocatr ((('iii'ral Itombay r. Ada-mji, 
30 H. J 74 (1(105). 

(2) Kear«l.'yr. 10 Q. 1?. I ). .3(1,40 

t’oi ; C. A. il». Kin. 

(3) Aim lay r. AValtor, ( V. I'li. 1J4. 

(4) II). ; and see eases eifed in llaji 
Jnkan.i r. llajj Casini, J it. 4(M)(l87t)). 

(5) i.eajslex r. lMdlij)j).s, .'^njna. 

(0) Bovill /. ('o\(an, II. .ACh. Kr). See 
Ami. i’r., note.^ te O. 31, i. J 1. 


(7) Itrays Jlige.'^t, 105; A(h('re solieitor 
elaims lien, set' Lewis v. JA)well (1807), I 
('ll (17S ; He JIawkes (J80S), 2 Ch. 7 ; and as 
to privilege, s. 131, Evidence Act. 

(8) llaji dakaria v. ilaji Casim, 1 B. 400 
(187(1). 

(0) See Ann. IV, noti's to O. 31, r. 12, and 
e.uM'S tliei'e cited. (10) lb. 

(It) .See Kalian Ibln i. Saldar Husain, 8 
A. 205, at ]). 2{)7 (188(1). 
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Relating to any matter in question therein.” -TIk* iullowing iiilci- 
jucUlions luiv(' berii ^ivcn of these words : — Documents ouutaijiiiig information 
wliicli may either directly or indirectly enable tlio party seekinj^ disco veiy 
(‘itlier to advance Jiis own case, or damage that' of his adversary, or which may 
lairly lead liim to a train of in([iiiry which may have eilher of these two conse- 
(jiiences.(l) Tio'y are not confined to such as Would be admissible in evidence. (2) 
Mveiy docniiK'iit Avhich will throw any light on the case. (3) 

Objection to production. As to what docuimmts are privilegdl fiom 
j)r(^ductiou, see notes to r. G, wMc. The aflidavit should set out the giounds 
on whieh privilege is elainu'd. But a paity is uot coutim^d to the allidavit in 
which the clanii is first set up. He is entitled to put in and use a further aflida vit 
in support of his elaim of privih'ge.(d) 

Sealing up. — According lo the Equity jiraet ice followeil in the High Courts, 
a jiarty may seal up such portions of otherwise material dui'nmi'Jits as he swears 
arc piivil(‘g('d. A party must, however, specify what parts of the docunH'nts 
r<d(*iTed lo he claims to seal up, and the grounds upon whhGi the claim is biiscd.fb) 
ff he docs not, though the Court has allowed an application lo emisider the 
suit ‘it'ncy of the a.tridavit,(G) yot technically the right way of raising tlie quest urn 
is by taking out a summons lor production and insj)oction.(7) When th<' right 
of a ])aTty ])ro<lnung documents to seal ceilain portions of them is contested, 
tin- Court appoints an ollicer to whom the, plaintiff states in confidence why he 
wants to insjieci any portion of tJie docuimmts scaled, and the ofliciu-, aftiT looking 
a I tiic documents, reports w'hetlier and in what way the part noted or desired 
to be noted is material to tiic ease of the other party. (8) 

Objection to affidavit.- -W hen an aflidavit is teehnicnll) insuflicient, that 
IS, in its terms, and fails to comply wdlli the rcquircmienls of the Code, a summons 
may be taken out to consider its suliieiene.y,(y) and the jiaity will be oidered to 
amend his affidavit or file a further allidavit ; (10) as where Uk' desiriplion of 
documents is iiiqierb'ct (11) or inqiruperly verified ; (12) or whcie the allidavit 
does not specify what the plaiiitill claims to seal up, and is not in tliO ])rescr]bcd 
form. (lb) The only occasion where a party can bc^compi'lh'd to file a, furlhcr 


(1) OojjqKi^nio Tai.inca'n' r. IVruviau 
Guano Cu., I J Q. H. O. IJ!j 

(2) lb,, 02; Jt’s.sol, M.It,, in JUi8tro.y v. 
Whiio, 1 Q li, O, i25 ; llutcliiiiHoii r, Glover, 
1 Q. U. I>. 141. 

(b) ib., ill. 

(4) Ambikii, rim. . Poiigal S|)inning (Jo., 
lad., 22 G. JO.-) (I MO . 

(5) Jadiib Loll Slia\, tvaiiai J. 10 II Shaw, 
20 (t nsV, 580 (IS!).-}; 

(0) Jl). 

(7) lb. ; Hoi'caidra Nath Muherjee v. 
Gircndra Kuiuar Diitt, 3 G. W. N. 495 
(1897). 

(8) Urcj.i Lall llutliit V. Pani Suraii 
J. 10 II, 4 G. 835 (1879) ; Nittonioye Dassuc v. 


Soobul Gliuiidor l^aw, 23 G. J17, at p. 129 
(1895). 

(9) Sot; Orioiilal Bank Gorporalion v. 
Brown, 12 Ct 295 (1885) ; KtTieily r. Wyman, 
1 G. 178 (1879) ; Jarlub Loll Shaw v. Kanai 
Loll Shaw, 20 G. 587 (1893). 

(10) Aniarendra Nath Ghattorjoo v. Kally 
Kisson Tagore, 2 G. W. N. 17 (1897). 

(11) (Jrieiit.al Bank Gorpoiation r. Brown, 
sup) a. 

(12) Kaluin Bibi 0 . Safdar Husain, 8 A. 
2(‘)5 (1889). 

(13) Jadub Loll Shaw t\ Kanai Loll Shaw, 
20 G. 587 (1893) ; hnl S(‘e llomndia Nath 
Mukeijeo 0 . Giiendra Kumar i)utt, 3 G. W. N. 
495 (1899). 
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afiidavit of documents, is when the original aliidavit is insufficient, tliai- is, in 
its terms, and fails to comply with the requirements of the Code. If it is not 
alleged that the affidavit is defective in that respect, but that tlic affidavit 
contains statements wliich arc untrue in fact, the party so alleging should specify 
tJie documents which he requires to see, and whicJi have been omitted from the 
affidavit, and apply for an order of inspection under r. 18, 'posL(\) He must 
(as appears from that rule), in addition to the matters mentioned, show that the 
documents of whicli he claims inspection are relevant to the matters in question 
in tlio suit. (2) If he is then met by an affidavit of the other party denying posses- 
sion, that is a risk which the party seeking inspection must lake. For just as 
for the purposes of discovi^ry an affidavit of documents demying possession is 
conclusive, so for the purposes ol production and iuspec-tion an affidavit denying 
possession of siicli documents would be equally (conclusive. (3) Tlie Court, 
liowevor, in this d(‘cision distingiiislimg cas(‘s on the question of privilege which 
stand on a ditl’erent looting, was not. prepared to assemt to the broad proposition 
that, as the oath of Die party is conclusive on the question of possession, so also 
in an applic.ation under r. 18, the affidavit of the opposite party is conclusive 
on the issue of relevancy. (4) An ellective remedy may, however, be obtain'd 
at th(' hearing where possession is dimied. For if on cross-i'xamination or otlic] - 
wisc it appears that the partv has faih^d to dis(*lose or refused inspection ol 
relevant documents in liis possession, the Court will then diiect immediate 
inspection to be given, adjourning the hearing at the cost of the penson wlio has 
so evaded giving discovery. (5) If the Court is clearly satisfied oti a perusal of 
the aiHdavit, the documents therein reffirred to, and tlie pleadings, tliat the 
affidavit cannot be acc(>pt('d, the Court may, according totlic English practice, 
order a further affidavit of documents. But these are the oidy sources to vliicli 
the Court may look for this purposc.(G) It is not clear upon t]i(‘. Indian cases 
what course should be taken in sirnh a case. The case cited below (7) seems to 
suggest tliat a further affidavit will only be ordi^red whore the affidavit is techni- 
• ally insufficient in its strictest sense; and whore a dcfcndani in his written 
statement referred to documents not set out in liis affidavit, the Court discharged 
a. summons to consider its sufficiency, holding that as the omitted docuinents 
were sufficiently described*in the wTitttni statement, an application could be 
fortliwitli made for inspection if inspection were needed. (8) 

Con elusiveness of affidavit.-- AVliere, Jiowever, a prop(;r affidavit, has 
been fded, either originally or as the result of an order for a furtiier affidavit, 
the oath of the party swearing the affidavit is conclusive upon the questions 


(1) Amarondra Nath Chaiterjeo v. Kally 
Kksen Tagore, 2 0. W. N. 17 (1897); 
and Hco Basanta v. Kumudini, 10 (I. W. N. 
81 (1911). 

(2) Nittomoyo Dasseo v. Woobiil Ohunder 
Law, 23 C. 117, at p. 125 (1895). 

(3) Ib., at p. 127. 

(4) II)., at p. 120. 

(5) Ainarendra Nath dhatterjeo r. Rally 


Kisseii Tagore, supra. 

(0) Ann. Pr. 1905, pp. 385, 380, notes to 
U. 31, r. 1 ; Jones v. Montevideo t^., 5 
Q. B. D. 558 ; C()inpagni(3 Financiero v. 
Peruvian Guano Go , 1 1 Q. B. D. 03 ; Hall v. 
Truman, 29 C. D. 319. 

(7) Amarcndra Nath Ghattorjeo v. Kally 
Kissi'ii Tagore, 2 G. W. N. 17 (1897). 

(8) Kenelly v. Wyman, 1 G. 178 (1875). 
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of possession, (1) privilege, (2) and, according to Englisli practice, relevancy.(o) 

The Court cannot regard tlie opponent’s oath ; tlie general rule in all questions 
of discovery being that where you have tlie oath of tlie party claiming discoviuy 
cJiallenging tlie oath of the party giving discovery, the oath of the latter is foi' 
this purpose conclusive. The party seeking discovery must rest upon the 
allidavit, and he cannot even examine upon it, nor adduce evidence to contradict. 

It, nor can lie do this iu another form by administering general interrogatories. 

14. li shall be lawful foi^ the Couit, at any time during [s. 130. 

Production of docu- the pendency of any suit, to order the pro- 
duction by any party thereto, yjx)n oath, of 
such of the documents in liis possession or power, relating to 
any matter in question in such suit, as the Court shall think 
right ; and the Court may deal with such documents, when 
produced, in such manner as shall appear just. 

It shall be lawful.” — This rule is taken from 0. 31, r. 14. See, as to the 
discretion, note “ Order the production.” The rule enables any party who has 
oli.ained piivately, by interrogatories or by afiidavit of documents, knowledge 
of a. document in tlic hands of liis adversary, to compel production . But no order 
for produc.tiou t an be made against a. party unless he has directly or indirectly 
admitted it to be in his possession or power. See notes to r. 13, ante. 

At any time.” — Therefore, (‘ven as late as in appeal. As regards I he 
<‘.irliest point at which tlH‘. order may be made, Ihc Court will act upon the 
general princijiles g(»verniiig the lime or stage for discovery. Vide ante, notes 
to r. 1. An order under this rule may be made evim before the issues have been 
fra mod. (4) 

Order the production.”“-Under the Rvidence Act iu regard to certain 
documents where they are absolutely privileged, the Court has no power what- 
ever to order production. But under this rule the Court does possess the 
diseretion, and this discretion is to be exercised according to the practice of IIjc 
(^ oui t.(5) In the case cited the Court held that though a document might not 
be such as passed directly between the legal adviser and tlie client, j^el if it 
was of sucli a nature as to make it quite clear that it was obtained confidentially 


(1) Niftoiiioyo Dasjsoo v. KSoolml Chundcr 
Uw, 2:i C. llV, 125, J27 (1895); Ann. Pr. 
p. 585 

(2) Ib., at p. Vinayakrao Dhunderaj 
V. Narotam Aiiarid|i !7 B. 581 (1893) [claim 
that docuincntH pri\_icgcd as relating solely 
to (Idendant's title and did not tend to prove 
or support plaintiff’s title ; held, that Court 
could not go behind defendant’s aflidavitl; 
Ann. Pr. 1905, p. 415. As to what is privi- 
lcg(‘d, see not(‘s to r. 0. 

(3) Alin. Pr., 385, 415 ; whether, however, 
tlie affidavit is conclusive on this point under 


r. 18, sec jNittomoyo Dassco v. Soobul 
Chunder Law, 23 C. at p. 125 (1895) ; and in 
O’Kinealy, C. P. C., notes to s. 130, it is said 
that it is not possible to say how far this rule 
(eonelusiveness of statenuent as to relevancy) 
will apply in other cases, it being suggested 
that the Court should follow the rule laid 
down in s. 102 of tln^ Evidence Act. 

(4) Gobind Kunja, 10 L. J. 407 
(1909). 

(5) Vishnu Yesliawant v. New York Life 
Insuranee Co., 7 Bom. L. R. 709 (1905). 
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for tLc piiiposi’ of being used in litigation, and witli a view to being submitted 
to legal advisers, then the Court will not compel the production of such a docu- 
ment.(l) In an earlier case in the same Court it was held that a Judge has no 
discretion to refuse to allow inspection of documents relating to matters in 
question in a suit, provided that they are not privileged. (2) This decision was 
based on Bustros v. White, (3) at which time it was held that th(‘r(‘. was no dis- 
cretionary jiower under tliis rule. But in England the CV)urt has since been 
given a disci’etion by the aniendment of 0. 31, r. 18 (2). And this is so liere 
also under the second clause of r. 18, ])ost, A party is entitled to production 
or inspection only when the books or papers are material and necessajy to 
establish his cause oi action. Tiie exercise' of the poAM'r uiub'r this rule cannot, 
be delegated to a coiumissioner.(4) I'poji an application for ins])eci]oji of 
documents, which is objectc'd to on the ground of immateriality, tlu' Court will, 
it Jieccssary, ordei’ thein to be produced for its own i]is])ectioji in oril('] to judge 
ol their materiality. (b) The power of refusing ijispection should ])e exeicised 
witli great caution ; ajid the o])posite party should be all(»wed to inspect and 
take copies of the documents when they relate to matters in issue, unless they 
ar('. privileged in law, relate exclusively to the case of the party prociudng them, 
and contain nothing supjiorting or tending to support ih(‘ otlii'i sid('.(0) 

Party.- TJicrcfore, the ordi'r should not issue against any otlier jiejson, 
not liven the party’s solicitor.(7) 

“ Possession or power.”— See aiile, and notes to r. 13, ende. 

Relating to,” etc.--Asto the interpretation to be given to Ihesi' wauds. 
see notes to r. 13, ante. 

Revision.— -An order under this section is not open to jevisiori, and can 
only bo impeached in appeal from the final decree. (8) 

15. livenj ptirty to a suit shaU he entitled at any lime to give 
Inspection of docu- imtice to aii^ ollici peuty, tn whose jdeud i ntjs 
ments referred to in or affidavUs reference is 'made to any doenmeni, 
nkadings oi affickwits producti such (ioeiimeiit foi‘ tlio iiispectioii 
of tlie party giving such noti(‘e, or of his pleader, and to piuinit 
liwi or them to take copies tliereof ; and any paj ty not (‘()jiiplyd^jr 
with such notice shall not aftcu-wards he a-t liberty to ])iit 'a,ny 
such doi'iiment in evidence ou his Ijehalf iji such suit luiless he 
dfall satisfy the Court that such document n'lates only to liis 
)\vn title, he being a defendmit to the su'it, or that he had some 

(1) Visliiiu yeshawant v. New York Lite M. 230 ( lllOO) ; h. c., 17 M. L. J. 71); anduoleB 

tisurani'i'. (ki., 7 llom. L U. 700 (1005). may bo lukoii during inspi'vtion : Oobirid r. 

(2) Wallace v. Jefferson, 2 Jl. 453 (1878). Kuiija, 10 0. k. J. 407 (1000) ; 14 ('. U', N. 

(3) 1 Q. B. D. 420. 147. 

(4) Cobiiid V, Kunja, 10 C. L. J. 407 (1900) ; (7) Sei' Cashiii e. (Jiaddoek, 2 C. i>. 140. 

4 C. W. N. 117. (8) In re Nizam of Hyderabad, 0 M. 250 

(5) (biriuik Uoy v. 'J’ularaui. 28 C. 424 (J880) , Balamonoy e. Hamasaini Che.ttiar, 

JOOl). 30 M. 2.30 (1000). 

(0) Balujiioiie;y i\ Uaiiiasaini Clieitiar, 30 
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other cause oy ejt'cuse w/iic/i the Vomt shall deem siifficieiit lor not 
complying ^^•ith such notice, in ivhich case the Court may allow 
the same to be jnd in evidence on such terms as to costs and otherwise 
as the Court shall thivh Jit. 

Notice to produce for inspection. — Tins is r. 15 of the Englisii U.31. 
Tliorc is a distiin'tioii ii an application for genci’til discovery of docimients 

and an applt'ation ioi- ])roduclion of a specified document, that is, a document 
referred to in tlie pleadings or aliidavits. QMic order for production may be 
made at any earl}’ stage ot the case, and, unlike the case of general discovery, 
a defendant is entitled to inspection although ln‘ has not filed lus written state- 
ment. (1) As to form of a})]>lication, see No. l‘J4, Schedule IV. of last Code and 
r. 17. A Judge lias no power under tliib lule, or r. 18, to direct inspection to be 
given of documents unless there be as sin essential prcliminaiy to tlie right oi 
ins])ecti(iu either the specificsitiou of a document by the psirty siasking the 
insjsection, or its disclosure by the other side in the })h‘adings or otli(‘rwise.(2) 

“ Other party.”— A defendsmt may obtsiin discovery or inspection, as 
MQainst a co-defendant, if the latter can be rc-garded as an opposit(‘ party. (8) 
If file ])art.y on whom the notice is served should answer in the manner pre- 
sdjlx'd in the next rule, lu; should object to produce such documents as he 
considers jut ought not to l)e compelled to produce, leaving his adv<Tsary to get 
ail order for inspection under r. 18, 'post. 

“ And any party not complying.” — Tlie concluding words of tliis rule 
give an express power to the Judge to allow the document to Ix' used in evidenee, 
a power which Hut Judg(‘ was oiigirially held to liavc by implication. As to 
documents nderring to party’s ow'u title and “suliieient eanse,” six* notes to 
rr. 1, (), (inte.{i) 


16. Notice to any 'party to produce any documents rejerred 


Nohee fo itroduve. 


to in his pleading or ajfidar Its shall he in Fornt 
No. i in Appeudix C, with suck variations 


(IS circimistances nuiy require. 


17. The purty to whom sucli notice is given shall, within is. I32.j 
Tim, foi insfH'ciioi) ti'ii clat^s froiii tlie receipt oj such notice, 
whtii noticv given. deliver to the party giving the same a notice 
stating u time withiti three days from the delivery thereof at 
which tlu. '/xaiiuents, or such of them as he does not oliject to 
produiX', ma; be inspected at the office of his pleader, or m the 
case oJ banl'ch-^ books or other books of account or booJes in constant 


( J ) Quilk'r r. llcatlcy , 2;i Cli. J >. 42, 49, 59 ; 
followed in Kani Jlyiil Saligram r. NurhiUTy 
Balkrishna, 18 Ik 1598 (1893). 

(2) SocivUry of State i\ Jeliaii^ii-, 4 Bom. 
J.. B. 342 (1992). 

(3) Aiiaiidrao Vilhal c. Budia Malla, 17 


B. 384 (1892). 

(4) And Wclwler v. Whcwali, 16 C. 11, 
129; Quiltcr v. Hcatlcy, unpra ; Dhapi v. 
Bain IVrbhad, 11 (\ 798, 777 (1887) ; Vona- 
yakrao niiundiiaj v. ^arotam Aimiidji, 17 
B. 581, 584 (1893). 
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use for the purposes of any trade or business, at their usual place 
of custody, and stating which (if any) of the documents he objects 
to produce, and on what ground. Such notice shall be in 
Form No, s %n Appendix C, with such variations as circumstances 
may require. 

Notice for inspection.- TliLs rule is taken from 0. 31, r. 17. If a pai ty 
docs not wish io produce documents for inspection he should refrain from delivei - 
ing the notice under this rule, and wait for the plaintiff lo apply for an order 
under r . 18, supported by an affidavit under tliat rule.(l) In the under-mentioned 
case (2) inspection was ordered to be given where the defendant kept his books, 
a matter now specially dealt with by the rule. 

18 . (7) Where the party served with notice under rule 

Ord.rfor ,nspeotion. 

spection or objects to give inspection, or offers 
inspection elsewhere tluin at the office of his pleader, the Court may, 
on the application of the party desiring it, 7nake an order for 
inspection in such place and in such manner as it may think jit : 
Provided that the order shall not he made when and so far as the. 
Court shall be of opinion that it is not necessary either for dispos- 
ing fairly of the suit or for saving costs. 

fJ) Any appheation to inspect documents, except such as are 
rcferi’cd to in the pleadings, particulars or affidavits of the pjuty 
against whom the appheation is made or disclosed in his uJhdcivil 
of documents, shall be founded upon an affidavit showing of what 
documents inspection is sought, that the party applying is (uititbul 
to inspect them, and that they are in the possession oi* powcu* of 
the other party. The Court shall not malce such order for inspection 
of such documents when and so far as the Court shall he of opinion 
that 'll is not necessary either for disposing fairly of the suit or for 
saving costs. 

Application for order of inspection.— This rule is laken from 0. 31, 
r . 18. No order will bo granted unless notice has been served under r. 15.(3) The 
filing of an affidavit by one party under r. 13 of tliis Order does not preclude 
tlie other party from applying for further discovery and inspection under tliis 
rulc.(4) 

Affidavit in support of application.— The rule applies to every case in 
which the party desiring inspection is able to stale of his own knowledge tluit 
the other party is in possession of documents and tliat they are relevant. (5) 

(1) Dhapi Ram Pei'sliad, 14 C. 768, 777 0. 56 (1883) ; and Bee Dhapi v. Ram Pershad, 

(1887) ; and as to when time bogina to run, 14 C. 768 (1887). 

(4) Baaunta v. Kumudini, 38 C. 428 ( J 61 J ). 

(2) Kcvaldas e. IVsIonji, 5 B. 467 (1881). (6) Nittomoyo Dassee v, Soobul Cbuuder 

(3) Aloliendro Nauth v. Man Chunder, 10 Law, 23 C. 117, 127 (1896). 



FrnsT ScHED. 
0 II, r. 19 . 


DISCOVERY AND INSPECTION. 


797 


The appliccant must show inter alia that the documents of which ]i('. claims 
inspection are relevant to the matters in question in the suit. Tliat appears 
under r. 14, because it is that rule only which gives the Court power to order 
production of documents relating to any matter in question in the suit, and tlie 
Court has no power to order the production of any other document. (1) Tlie 
second sub-rule, which corresponds with s. 134 of the last C^ode,(2) is taken from 
0. 31, r. 18. The last sentence, whhh is also new, is taken from the same English 
rule. It is open to the otlier party to file an affidavit denying possession, or 
relevancy or chiiming protection, and it seems from the English de(;ision on the 
rule cited tliat. tlie statements in such affidavit as to possession must be accepted 
by the Court as no less conclusive than if they were contained in an affidavit 
of documen(s.(3) Tlie Court, however, in the case last cited distinguishing 
questions of privilege, was not prepared to accept tlie broad proposition, that 
in an application under this rule the aflidavit of the opposite party would also be 
conclusive on tlie question of relevancy. (4) 

19 . (/) Where inspertlion of any hfsiims hooks is applied for, 

„ , . the Court may, if it fhinJes fit, instead of order- 

copies, . . . i* jT "‘111 j 

ing inspection of the onginat books, order a copy 
of any entries therein to he furnished and verified hy the affidavit of 
some person who has examined the copy with the original entries, 
and such affidavit shall state whether or not there are in the original 
booh any and ivhat erasures, interlineations or alterations : Provided- 
that, nstwithstanding that smh copy has been supplied, the Court 
may order inspection of the book from which the copy was made. 

(?) Where on an applimtion for an order for inspection- 
privilege is claimed for any document, it shall be lawful for the 
Court to inspect the document for the purpose of deciding as to the 
va-lid/ity of the claim of privilege. 

{J) The Court may, on the application of any party to a suit 
at any time, and whether an affidavit of documents shall or shall 
not have already been ordered or made, make an order req^dring any 
other parly to stale hy afiidamt whether any one or moh'e specific 
documents, to he specified in the application, is or are, or has or 
have at any lime been, in his possession or power ; and, if not then 
in his possession, when he parted with the same and what has become 
t hereof. Siui application shall he made on an affidavit stating 
that in the beluj of the deponent the party against whom, the apph- 
cation is nmde has, or has at some time had, in his possession or 

(1) Nittomoyo Dassee v. Soobul Chundor Williams, J., at p. 642; s. c., in appeal at 

Law, 23 C., at p. 125 ( 1805). p. 620; see Nittomoye Dassee v. Soobul 

(2) See SocrcUry of State v. Jehangir, 4 OhundorLaw, 23 C. 117, at p. 127 (1896). 

Bom. L. R. 342, 350 (1902). (4) Nittomoye Dassee v. Soobul ('li under 

(3) Annual Practice, 1906, p. 425 ; Wiode- T^w, svpra, at pp. 125, 120. 
man v. Walpido, L. R. 24 Q. B. 1). 637, per 
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power the document or documents specified in the application^ and that 
they relate to the rmtters in question in the suit, or to some of them. 

Verified copies.”-— This rule is new, and is taken from 0. 31, r. 19 a. 

Privilege.” — Tliis word in the second sub-clause includes any objection 
to inspection, for instance irrelevancy, (1) and the word “ document ” includes 
a sealed-up portion of a document.(2) 

Power to call for affidavit — Tlie documents referred to in tlie third 
sub-clause arc documents which can be named and specified. (3) The statements 
are, it is conceived, as conclusive as if they were in an affidavit of documents. (4) 

20 . Where the party from whom discovery of any kind 

„ ^ or inspection is sought objects to the same. 

Premature discovery. ^ ^ ® t n , j* ' 

or any part thereof, the Court may, it satis- 
fied that the right to the discovery or inspection sought depends 
on the determination of any issue or question in dispute in the 
suit, or that for any other reason it is desirable that any issue 
or question in dispute in the suit should be determined before 
deciding upon the right to the discovery or inspection, order 
that such issue or question be determined first, and reserve the 
question as to tlie discovery or inspection. 

Premature discovery. — This rule, which is taken from 0. 31, r. 20, deals 
with tlie case where discovery or inspection is premature. The intention is 
to give the Court the power of raising and determining an issue for the exclusive 
purpose of deciding the right to discovery of evidence which is to be used at Ihe 
trial, and therefore from the nature of the case before the hearing of the cause. (5) 
Tlie provisions of this rule are not intended to come into operation until after 
an application has been made under r. 18, ante.(id) Tlie practice, is to take out- 
a summons calling on tlie other party to show cause wliy an issue should not be 
framed .(7) Where an order is made under this rule by the Judge in Chambers, 
the suit should be set down for the trial of tlte particular issue as well as of the 
cause itself when it comes to a liearing before tlie same Judge. (8) An order 
under this section is not a “ judgment ” and no appeal lies from it. (9) 

21 . Where any party fails to comply witb any ordei- to 

Non-compliance with answcr interrogatories, or for discovery or 

order for discovery, inspection of documents, lie shall, if a plaintiff, 
be liable to have his suit dismissed for want of prosecution, 

(1) Ehrmanni;. Ehrmann (J80G), 2 oil. 82(). Kally Kisson Tajorn, 2 t!. W. N. 17, at p. 18 

(2) Ib. ; Ainsworth v. Wilding (1900), 2 (1897); Suthorland v. ffitighoe Churn Dutt, 

Oh. 315. 10 a 808, at p. 811 (1884). 

(3) White V. Spafford (1901), 2 K. B. 241 ; (0) Dhapi r. Ram Porshad, 14 C. 768, at p. 

and SCO Craves v. llcinemann, 18 Times 770 (1887). 

R. 115, following that case. (7) Ib., at p. 705. 

(4) Ann. Pr., notes to 0. 31, r. 19 a. (8) lb., at p. 572. 

(5) Ahmedbhoy v, NuUcebhoy, 6 B. 572 (9) Secretary of State v. Jehangir, 4 Bom, 

(1882). Sec Amarendra Nath Ohattorjoe v, L, R. 342 (1902). 
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and, if a defendant, to have his defence, if any, struck out, and 
to be placed in the same position as if he had not defended , and 
the party interrogating or seeking discovery or inspection may 
apply to the Court for an order to that effect, and an order may 
be made accordingly. 

Default.— This rule, which is taken from English 0. 31, r. 21, is a highly 
penal provi.sion.(l) It is not imperative. (2) The party is only liable to, etc. 
There must, in tlu*. first place, he an order which has been disobeyed, and, there- 
fore, as regards interrogatories, no action can be taken under this section until 
an order has been passed under r. 11, anic.(S) A case will not be dismissed, or 
a defence struck out, except in extreme cases, and as a last resort.(4) An order 
will not be made unless the Court is satisfied that the plaintiff is endeavouring 
to avoid a fair disc^overy.(5) If the parties concerned are pardanashin ladies 
this shoidd be taken into account. (6) But the rule has been framed to prevent 
not merely contumacy bul, procrastination, (7) and the Court will not go on staying 
proceedings for ever; it may expel them altogether from the Court.(8) The 
Court may dismiss the suit or strike out the defence. And in the High Court 
the party in defaidt is also liable to commitment for contempt.(9) Where a 
defuuciO is struck out and a decree is made, as in an undefended cause, the decree 
is not ex parte within the meaning of 0. IX. r. 13, so as 1o allow of an application 
to sot it aside under lliat tu1c,(10) or in respect of the remedy of appeal. (11) 
It has, however, laam held that a party, against whom an order has been made 
striking out his defence, may come in and seek to set it aside on showing good 
grounds.(12) This is because such an order is an interlocutory one, as regards 
which the Court has a wide discretion. It is, however, a different matter when 
such interlocutory order not having been set aside, a final decree is passed. (13) 
An order dismissing a suit under this rule is a decree, and is appenlable,(14) and 
an order purporting to be made under this rule has been revised. (15) While 
ihere may b(i an appeal against an order dismissing a suit or a decree passed 


( J ) Twycrosa Grant, W. N. (75) 20] , at j). 
229. 

(2) Hariloy v. Owtui, 34 L. T. 752 ; 
Konnody v. byell, W. N. (82) 137. 

(3) J^roin tSukli v. Indro Nath Bannerjoj, 
18 U. 420, 421 (1891) : vide auiv, p. 787. 

(4) ISoc Slunn Kussor Mundlco v. Shosho 
lihoosim BLHwaft, 707 (1880); Khaja 
Assenoola Joo v. Ivli .ja Abdool Aziz, 9 G. 
923 (1883). 

(5) Danvillioi's v. Myers, W. N. (83) 68; 
Wilson V. RalTalovitch,‘7 Q. B. D. 653. 

(6) Kalian Bibi v Safdar Husain, 8 A. 205 
(1886). 

(7) Twycross y. Grant, W. N. 1875, 229. 

(8) Rop. Liberia v. Royo, 1 App. C.as. 143. 

(9) Hassonbhoyy. Cowa.sji Jehangir, 7B. 1 
(1881) ; see also Navivahoo v. Narotamdas, 7 


B. 6 (1882). 

(10) Kesharia Accomar v. Potooab Sett, 2 

C. W. N. 070 (1898) ; Chunni Lai v. ('liainman 
Lai, post. 

(11) Chunni Lai v. Chamman Lai, 7 A. 159 
(1884) ; decided before the amendment of a. 
540 of the last Code, whioh gave an appeal 
from an ex parte de(;ree. As to appeal, vide 
post. 

(12) Khajah Assenoola v. Khajah Abdool 
Aziz, 9 C. 923 (1883) ; dist. in next case. 

(13) Kesharia Accomar v. Potooah Sett, 
2 C. W. N. 676, at p. 679 (1898). 

(14) Maharajadhiraj Mansingji v. Mehta 
Hariharram, 19 B. 307 (1894) ; and in Chunni 
Lai V. Chamman Tjal, 7 A. 159, 160 (1884). 

(16) Dhapi v. Ram Pershad, 14 C. 768, at 
p. 777 (1887). 
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after striking out a defence, if on sucli appeal it be held that the order was 
justified, it is not open to the appellant in the latter case to enter into his defence 
on appeal, for otherwise he would be placed in a better position in the appeal 
than in til e first Court.(l) The result of the defence being struck out, and the 
order striking it out affirmed, is that the party is placed in the same position as if 
he had not defended or (to use the words of the last Code) appeared and answered. 
This rule is the only provision under which a defence can be struck out. The 
Court has no power to strike out a defence for failure of the defendant to appear 
in time (in pursuance of an undertaking given by him to the Court ) for furl her 
examination as a witness for the opposite side. (2) 

22. Any party rnay^ at the trial of a suit, use in evidence 
Using answers to cL^y onc or more of the answers or any part of 

interrogatories at trial. answer of the opposite party to interroga- 
tories without putting in the others or the whole of such answer : 
Provided always that in such case the Court may look at the whole 
of the answers, and if it shall he of opinion that any others of them 
are so connected with those put in that the last-mentioned answers 
ouyht mt to he used without them, it may direct them to he put in. 

Method of using answers. — As regards this Cotton, L.J,, said : (3) 
“ Under the new rules the plaintiff can read onc passage without referring to 
the wliole even of tlu; same paragraph, and I think no Judge would allow a 
defendant where he had made an admission to read with it a passage which was 
not connected in sense or substance with that admission, even if he had put 
in a statement submitting that he was entitled to do so and claiming to do so. 
Of course, when an admission is read everything ought to be read which is fairly 
connected with that admission : but I think it would be wrong ftu* the defendant, 
and he would not be allowed, to try to bring in matter whieli was not in any 
way connected witli the matter admitted.” 

23. This Order shall apply to mimyr pluintiffs aM 

Order to appig to defenda7tts, and to the 7iext friends and 

guardiam for the suit of persons under 

disahility. 

Persons under disability. - See notes 1o r. 1, “Opposite ])iir1ies,*’ juid 
cases there cited. 

(1) Sm. Giribala Dcbi v. Upendro Nath 00 (1911). * 

Sen, Reg. App. Cal. H. (t 44 of 1902, 1 June, (3) In Lyell v. Konnody, 27 C. D. 15 j and 
1904. m'e Bowen, L.J., ibid. 29. 

(2) Vasndeva<l v. Sankaran, 22 M. li. J. 
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and, if a defendant, to have his defence, if any, struck out, and 
to be placed in the same position as if he had not defended , and 
the party interrogating or seeking discovery or inspection may 
apply to the Court for an order to that effect, and an order may 
be made accordingly. 

Default.— This rule, which is taken from English 0. 31, r. 21, is a highly 
penal provi.sion.(l) It is not imperative. (2) The party is only liable to, etc. 
There must, in tlu*. first place, he an order which has been disobeyed, and, there- 
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an order has been passed under r. 11, anic.(S) A case will not be dismissed, or 
a defence struck out, except in extreme cases, and as a last resort.(4) An order 
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not merely contumacy bul, procrastination, (7) and the Court will not go on staying 
proceedings for ever; it may expel them altogether from the Court.(8) The 
Court may dismiss the suit or strike out the defence. And in the High Court 
the party in defaidt is also liable to commitment for contempt.(9) Where a 
defuuciO is struck out and a decree is made, as in an undefended cause, the decree 
is not ex parte within the meaning of 0. IX. r. 13, so as 1o allow of an application 
to sot it aside under lliat tu1c,(10) or in respect of the remedy of appeal. (11) 
It has, however, laam held that a party, against whom an order has been made 
striking out his defence, may come in and seek to set it aside on showing good 
grounds.(12) This is because such an order is an interlocutory one, as regards 
which the Court has a wide discretion. It is, however, a different matter when 
such interlocutory order not having been set aside, a final decree is passed. (13) 
An order dismissing a suit under this rule is a decree, and is appenlable,(14) and 
an order purporting to be made under this rule has been revised. (15) While 
ihere may b(i an appeal against an order dismissing a suit or a decree passed 


( J ) Twycrosa Grant, W. N. (75) 20] , at j). 
229. 

(2) Hariloy v. Owtui, 34 L. T. 752 ; 
Konnody v. byell, W. N. (82) 137. 

(3) J^roin tSukli v. Indro Nath Bannerjoj, 
18 U. 420, 421 (1891) : vide auiv, p. 787. 

(4) ISoc Slunn Kussor Mundlco v. Shosho 
lihoosim BLHwaft, 707 (1880); Khaja 
Assenoola Joo v. Ivli .ja Abdool Aziz, 9 G. 
923 (1883). 

(5) Danvillioi's v. Myers, W. N. (83) 68; 
Wilson V. RalTalovitch,‘7 Q. B. D. 653. 

(6) Kalian Bibi v Safdar Husain, 8 A. 205 
(1886). 

(7) Twycross y. Grant, W. N. 1875, 229. 

(8) Rop. Liberia v. Royo, 1 App. C.as. 143. 

(9) Hassonbhoyy. Cowa.sji Jehangir, 7B. 1 
(1881) ; see also Navivahoo v. Narotamdas, 7 


B. 6 (1882). 

(10) Kesharia Accomar v. Potooab Sett, 2 

C. W. N. 070 (1898) ; Chunni Lai v. ('liainman 
Lai, post. 

(11) Chunni Lai v. Chamman Lai, 7 A. 159 
(1884) ; decided before the amendment of a. 
540 of the last Code, whioh gave an appeal 
from an ex parte de(;ree. As to appeal, vide 
post. 

(12) Khajah Assenoola v. Khajah Abdool 
Aziz, 9 C. 923 (1883) ; dist. in next case. 

(13) Kesharia Accomar v. Potooah Sett, 
2 C. W. N. 676, at p. 679 (1898). 

(14) Maharajadhiraj Mansingji v. Mehta 
Hariharram, 19 B. 307 (1894) ; and in Chunni 
Lai V. Chamman Tjal, 7 A. 159, 160 (1884). 

(16) Dhapi v. Ram Pershad, 14 C. 768, at 
p. 777 (1887). 
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hij tlie party so nexjleding or infusing, whatever the result of the 
suit may l)e, unless the Court otherwise directs ; and no costs of 
proving any document shall be allowed unless such notice is 
given, except where the omission to give the notice is^ in the opinion 
of the Court, a saving of expense. 

Notice to admit documents. — Tliis rulo, which Jias been (‘onsiderably 
ro]no(h‘ll(Ml, and is, with some slight altcTationa, the same as the English rule, 
is taken from 0. 32, t. 2. For form of notice*, st'c No. 127 in Schedule*- I. Part II. 
e)[ the fe^rnicT Coeh; and the next rule. A fuller form is givem in the*. Annual 
Practice, Vol. II. Appemdix B. No. 11. The rule is enacted fe)r the facility of 
proof and saving e)f costs. The rule*, has be(*n held to e*xtend to all documents 
which a party projioses to adduce in e‘vid<mce*, and whether in possession or other- 
wise, and e*ven though the e)ppe)site ])arty has stated that he* would not admit 
tliem (1) According to the English practice, if a party de)es not save all just 
exceptie)ns he is j)rccluele‘el freem obje'e-ting to the* admissibility in evidence of the 
dociim(*nts admitted. (2) Though that may sennetimes be the case here, it 
would be*, necessary to consieler in e*.e‘rtain instance*s, c.g. a qiu'stiem of stamp, 
anel ])ossihly in othci‘s, wheth(*r the admissie)n of the j)arty could render that 
admissible whic,h the law says should neit be admitted. Further, an admission 
with the* ‘‘ saving ” that a document is a copy me*rely dispemses with proof that 
it is a copy. It ele)(*s not, however, dispe*nse with proe)f of circumstances per- 
mitting secondary evidence being given. Admissions of documents between 
co-defendants to which the plaintill is not a party cannot be entered as evidene.e 
against him.(3) If the party having notice fails to prove*, the docume'nts, the 
party refusing to admit will not be made liable for the costs of the unsuccessful 
attempt. (4) This also appears from the words of the rule, which imply sncc(‘ssful 
proof. 

Notice to admit facts. — This section is limited to documents. Under 
the English ])Tactice,(5) how(*.ver, and that of the Calcutta High Court, (6) notice 
jiiay b(* given to admit. sp;*e.ific facts, and in case of refusal to admit, the party 
so refusing pays tlu* costs of proving such facts unless the Judge certifies that the 
r^dusal was reasonable. The form of notice and answer are given in the Annual 
Bractice, Nos. 12 and 13 in Appi'udix B., and in forms 269 E. (1) (2) of the 
Calcutta High Court Rules, 8ee as to admissions for piu'jioso of trial Authors' 
Ev idence Act, 4th ed. p. 349. Tin*. Code now provides in r. 4, post, for admission 
as to facts. 

8. A notice to admit documents shall he in Form No. H in 
Form of notico Appendix C, with such variations as circum- 
* ‘ stances may require. 

(J) Rutter V. Chapman, 8 M. & W. 388; to tho inaufiioioiioy of stamp; and coo 

Spencer v. Borough, 9 M. & W. 425 ; as to Taylor, Ev., § 724 A. 9th ed. 

giving notice U) admit proof of photographer, (3) Dodds v. Tuke, 25 C. D. 017. 
see East Ston(*houso Lome Board v. Victoria (4) Stracoy v. Blake, 7 C. & P. 404 ; Doe v. 
Brewery Co. (1895), 2 Ch. 574. Peters, 1 C. & K. 270 ; Frooman v. Kosher, (i 

(2) Vane e. Whittington, 2 Do wl. N. S. 767 ; D. & L. 517. 

Oliaplin V. Levy, 9 Ex. 531, in which a jM-rty (5) 0. 32, r. 4. 

was hold not to bo preeluded from objecting (6) Dal. H. 0. rules, 0. S. 209 1). 
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4 . Any farty may, hy notice in writing, at any time not later 
, . ^ than nine days before the day fixed for the hear- 

Notice to admit facts. • n ji j j j 'u r 

uig, call on any other parly to admit, jor the 
purposes of the suit only, any specific fact or facts mentioned in 
such notice. And in case of refusal or neglect to admit the same 
within six days after service of snch notice, or within such further 
time as may he allowed hy the Court, the costs of proving such fact 
or facts shall he paid hy the party so neglecting or refusing, wbat- 
ever the result of the suit may he, 'unless the Court othenvisc directs : 
Provided that any admission made in pursuance of such notice is to 
he deemed to he made only for the purposes of the particular suit, 
and not as an admission to be used against the party on any other 
occasion or in favo'ur of any person other than the party giving the 
notice : Provided also that the Court may at any time allow any 
party to amend or withdraw any admission fio made on such terms 
as may he just. 


Not later than nine days before.”-- 0. 32, r. 4. This ex- 
pression oi tiiiK! is nniisniil, and ini^ht he (‘onstnied to he identical with “ clear 
days,” i.e., exclusively of both the day of service of the notic(‘, and tlu* day 
named for hearing. The day of stu’viee is in England excluded, and the word 
“ before' ” appears to excludi' ilie day of hearing.(l) A notice to admit facts 
should, wh(re practicable, suiursede intei rogatories. (2) This notice may be 
d(divered with the statement of claim, and the (lourt cannot S('t it aside as im- 
proper. The defendant’s only coiu’se is to refuse to answer it, which In^ would 
do at his peril as to costs. (3) Wlu've plaintiff disregai d('d a notice under this 
rule given by tlu' d(‘fenclaut, the lat.t(‘r was allowed to administer interi'o- 
gii,tones.(4) 

“ Any other party. thes<* words mean any oj)posite party, as 
in 0. Xf. T. 11, avte.(l)) 


A notice to admit facts shall he in Form No, K) in 
Appendix C, and admissions of facts shall he 
in Form No, // in Appendix C, with such 
variations as circumstances may require. 


Form of ndmissionsf 


6 . Atui, yariy may at any stage of a suit, where admissions 
Judgment on aunds- of fact havc hecn made, either on the pleadings. 
Of otherwise, apply to the Court for such judg- 
ment or order as upon such admissions he may he entitled to, without 
waiting for the determinaPion of any other question between the 


(1) Ann. Pr., note to 0. 32, r. 4. (3) Cra-wford v. (Jhorloy, W. N. (83'' 198. 

(2) 0. 31, r. 2 ; and see Clarke v. (t, W. N. (4) Hollier v. Ellis, W. N. (84) 9, 

(99) 130. (r)) Seo Brown v, Watkins, 10 Q, B. D. 125. 
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parties : and the Court may upon such application make such order, 
or give such judgment, as the Court may think just. 


Judgment. — The rule is more.ly permissive, ^nd the plaintiff l)y not avail- 
ing himself of it, and proceeding to trial in the ordinary way, does not thereby 
waive his right to rely, at the trial, on the admission contained in the pleadings.(l) 
“ This j-ulc (1875) enables the plaintiff or defendant to get rid of so much of the 
action as to which there is no controversy. That is the meaning of it ; (2) 

and the same learned Judgii frc'quently decided that the former rule must be 
read as if tlie words ‘‘if any'’ were inserted after the word “question.” (3) 
The Court will not, on motion, give judgment on admissions contained in the 
debmcc of an infant d(d(mclant nor, aemhh, on default of infant in filing a defence. (4) 
‘fhe plaintiff must liavi* a clear case, and the mere admission or non-denial by 
the dehuidant of a right asserted by plaintiff, but which in fact has no existenci*. 
in law, is not sufficient to entitle the plaintiff to a judgment (‘stablishing the 
right.(5) In any case the jiower of the Court is discretionary, and will not bt‘ 
exercised where th(‘ case cannot be conveniently tried on motion. (6) 


7 . An affidavit of the pleader or his clerk, of the due stgualure 
, of amj admissions made in 'pursuance of any 
ffi (W! ofsKjnautf. admit documents or facts, shall he 

sufficient evidence of such admissiom, if evidence thereof is required. 


8 . Notice, to produce doewnents shall he in Fprm No. i/ih 
Notice to produce Appendix C, with such variations as circumr 

documents. stances may require. A n affidavit of the pleader, 

or his clerk, of the service of any notice to produce, and of the time 
when it was served, with a copy of the notice to produce, shall in all 
cases he sufficient e'vidence of the service of the notice, and of the time 
when it was served. 

Object of rule. — The object of this rule is to (mabh' secondary cvidmice 
of documents to be given at the trial if they are not thim ])roduced pursuant 
to the notice. (7) See English 0. 32, r. 8. 

9 . If a notice to admit or produce specifies documents which 

are not 'necessary, the costs occasioned therehy 
' shall he horne by the party giving such notice. 


(1) Tildeslcy v. Harper, 7 C. D. 403. 

(2) Per Jessol, M.R., Thorp v. Holdeworth, 
3 0. D. p. 640. 

(3) Glutton V. Loe, 24 W. R, 607 (Eng.). 

(4) Byrne v. B., 6 L. R. Ir. (Ch. D.) 134, 
and note thereto, p. 136 ; National Provincial 
Bank v. Evans, 30 W. R. 177 ; but see cordra 
Fitzwalter v. Waterhouse, 62 L. J., Ch. 83. 

(6) Chilton v. Corporation of London, 7 C. 


D. 736; and see Gilbert v. Smith, 2 C. D. 
686, judgment of MeUish, L.J . ; Rutter v. 
Tregent, 12 C. D. 768 ; Iiandergan v. Feast, 
34 W. R. 691. 

(6) Melton v. Sidebottom, 6 0. D. 342. 

(7) Dwyer v. Collins, 7 Ex. 639 ; Stulz v. 
S., 5 Sim. 460 ; Day’s C. L. P. Acts, p. 141 ; 
Taylor’s Evid., pp. 440-66. 



ORDER XIIL 

Froductionj Impoutidirtg and Return of Documents. 

1. The parties or their pleaders shall produce^ at the first [s*l88,] 

Documentary evidence bearing of the suit, all the documentary 
to be produced at flrst evidence of every description in their posses- 
sion or power, on which they intend to rely, 
and which has not already been filed in Court, and all docu- 
ments which the Court has ordered to be produced. 

(2) The Court shall receive the documents so produced : ts. 140.] 
provided that they are accompanied by an accurate list thereof 
prepared in such form as the High Court directs. 

Documents to be ready. — If a plaintiff sucb or iclicw on a document he 
inust either produce it witli his plaint or enter it on the list attached to it (0. VII. 
r. 14). Any document which has not been produced or entered cannot be 
re(*,eived in evidence without leave of the Court (0. VII. r. 18 ; sec notes thereto). 

And by this rule the parties must bring with them, and have in readiness at the 
lirst hearing, all the documentary evidence in their possession or power, (1) 
and on which they rely, and file it. But they need not file them unless they are 
called for.(2) The main object of this and the following rule is to prevent parties 
from manufacturing evidence pending the trial to meet unexpected exigencies ; (3) 
not to shut out true and valuable evidence merely because the party had, without 
good and assignable cause, abstained from bringing it before the Court at the 
first hearing ; (4) or formal evidence beyond suspicion, such as certified copies of 
public documents. (5) 


(1) See Syed Ikmni 1 Tosseiu v. Ram Lochun 
Dutt, 23 W. R. 29 (1875) [s. 128 of the Code 
of 1869, though it did uot contain them, and 
was hold to be 80 limited]. 

(2) Mahbub Hossoiu v. Patasu Kumari, 1 
B. L. R. 120 (1868). 

(3) Syed Ikram Hossein v. Ram Lochun 
Dutt, 23 W. R. 29 (1874), per Phear, J. [s. 128 
of Code of 1869] ; Ranchhod Hirabai v. Secre- 


tary of State, 22 B. 173 (1896) ; Lilabati 
Misrain v. Bishun Chobey, 6 C. L. J. 621 
(1907). 

(4) Syed Ikram Hossein v. Ram Lochun 
Dutt, supra. 

(6) Ranchhod Hirabai v. Secretary of State, 
22 B. 173 (1896) ; Lilabati Misrain v. Bishun 
Chobey, 6 C. L. J. 621 (1907). 
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2. No documentary evidence in the possession or power 
Effect of non-produe- of any party which should have been but 

tion of documents. produced in accordance with the 

requirements of nih .1 shall be received at any subsequent stage 
of the proceedings unless good cause is shown to the satis- 
faction of the Court for the non-production thereof ; and 
the Court receiving any such evidence shall record the reasons 
for so doing. 

Effect of non-production.— A party is bound to be pi-epai i'd at all points 
with his documentary evidtmee ; (1) but they need not file tlumi unless th(‘y ai'e 
(•ailed for. (2) The parties, though not entitled as of right to adduce fresli 
docunieiitajy evidence after th(‘ issues on the c,ase are settled, may yet tender 
such evidence, stating the grounds upon which it was not^ tendered at. an earlhu 
stag(‘ ; and the Judge may receive or n'ject such (‘vidence ; but the grounds 
on which he. acts should b(‘. stat(‘d on the record.(3) If in the course of a tiial 
something is brought to light which is entirely new, no doubt i.h(‘ Court framing 
a fresh issue, would give the parlies time to ])roduc(‘ evid('nc.e in res])ect of that 
new matter. (4) As to the manner in which these ])rovisions should be api)lied, 
see not('s to last ]‘uhi. 

3. The Court may at any stage of the suit reject any 
Rejection of irrelevant document whicJi it considers irrelevant or 

or inadmissible doou- otherwise inadmissible, recording the grounds 
of such rejection. 


Reject.’*— TIk' (h)\u't Iiaving e.alle.d oiitlu* parties to juoduei* their docu- 
mentary eviden('.(\ must receive and inspect every document tendered, 1 ‘eturning 
such as it considers irrelevant or otherwise inadmissible, (5) either under the 
Evidence Act or other Acts, such as those relating to stamp and registration, 
if for want of tim(‘, the Judge is then unable to inspect or consider them, h(i 
may allow them to be filed and inspect and reject them afterwards. (6) The 
documemts returned by the (Jourt cannot be used in evid(‘nce, or put in the 
record until proved or admitted, vide 'post. No appeal lies from an order rejecting 
documents, though the rejectiem may be iiiqmgned in the appeal from the final 
decree. (7) 


(1) Gi»ur Jlurco v. Praii Uumi, 2J W. \l. 
42 (1873) (s. 128, i\nh of 185»). 

(2) Mahbuh Hossciu v. Paiasu Kumaii, I 
B. L. R. 120 (1808). 

(3) Watson & (Jo. v. Kunhye Bahadoor, U 
W. R. 294 (1808); as to appellate Court 
throwing out document received by first 
Cemrts, sec Bhoom Narain v. Kurmoon Ali, 

R. 198 (1864). 


(4) Gour Huroo v. Bran Hiireo, 21 W\ K. 
42,43 (1873). 

(5) JloHhun Jflian v. Inayut llossoin, 
Marsh, 127 (1807). 

(0) Soodukhina Ohowdhrain v. Raj Mohun 
Boso, 11 W. R. 350 (1869) (s. 129 of Code 
of 1859). 

(7) In rc Erskine, 18 W. R. 511 (1872) 
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4. (1) Subject to the provisions of the next following IW-J 

Endorsements on docu- sub-r«?e, there shall be endorsed on eve^ 
ments admitted in evi- document which has been admitted in 
evidence in the suit the following particulars, 

namely : — 

{(i) the number and title of the suit, 

(6) the name of the person producing the document, 

(c) the date on which it was produced, and * 

[d] a statement of its having been so admitted ; 

and the endorsement shall be signed or initialled by the Judge* 

(2) Where a document so admitted is an entry in a book, 
account or record, and a copy thereof has been substituted for 
the original under the next following rule, the particulars 
aforesaid shall be endorsed on the copy and the endorsement 
thereon shall be signed or initialled by tlie Judge. 


Endorsements. — The wcctions in the last Code coiTenponding with this 
and the following rules, 0, 7, and 8, were substituted by sect. 13, Act YIL of 
1888, for Bocts. Ml and 142 of th<‘ Code of 1882. As to admission iii evidence, 
see notes to rr. G and 7, jjofit. 


5. (!) Save in so far as is otherwise frovided by 141A.] 

, Bankers'" Books Evidence Act, where a 

copies of admitted entries document admitted in evidence in tne suit 
reco^ds*^*’ is ail entry in a letter-hook or a shop-book or 

other account in current use, the party on 
whose behalf the hook or account is produced may furnish a (‘-opy 
of the entry. 

(2) Where such a document is an entry in a public record 
produced from a public office or by a public officer, or an entry 
in a book or account belonging to a person other than a party 
on whose behalf the book or account is produced, the Court may 
require a copy of the entry to be furnished — 

(a) w i ^ue the record, book or account is produced on behalf 
of a party, then by that party, or 

(h) wliere the record, book or account is produced in 
obedience to an order of the Court acting of its own 
motion, then by either or any party. 

(3) Where a copy of an entry is furnished under the fore- 
going provisions of this rule, the Court shall, after causing the 
copy to be examined, compared and certified in manner 
mentioned in rule 17 of Order VII, mark the entry and cause 
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the book, account or record in which it occurs to be returned to 
the person producing it. 

Stamp. — This section was added to the last Code by sect. 13, Act VII. 
oi 1888. A copy or extract from an entry in an account book filed under the 
provisions of this section and sect. 142a (now r. 7) requires no stamp. (1) 


6 . Where a document rehed on as evidence by either party 
Endorsements on considered by the Court to be inadmissible 
documents rejected as in evidence, there shall be endorsed thereon 
inadmissible in evidence, particulars mentioned in clauses (a), (&) 

and (c) of rule 4, mh-rule (I) together with a statement of its 
having been rejected, and the endorsement shall be signed or 
initialled by the Judge. 


7 . (1) Every document which has been admitted in 

Recording oi admitted evidence, or a copy thereof where a copy has 
and return of rejected been substituted for the original under 
documents. shall form part of the record of 

the suit. 

(2) Documents not admitted in evidence shall not form part 
Df the record and shall be returned to the persons respectively 
producing them. 


“ Admitted in evidence.’’- ^riv riileBas to the, udmiBsibility ol ovidcuev 
ivill be found in tbc Evidenoe Act. Primary ruh‘s are that documents must 
be proved by the party relying on them, (2) unless admitted. (3) And it is not 
uillieient that th(^y have not been denied by the opposite party. (4) Secondary 
’vidence should not be accepted without sufficient reason. (5) 

Form part of the record.” — The corresponding section in the last 
Code was added by Ac-t VII. of 1888, sect. 13. Documents which have not 
been proved but simply filed in accordance with a usage in the Mofussil should 
aot be put up with the record. It is the duty of the Judge to pass over such 


(1) Kastur v, Fakiria, 26 B. 622 (1902) ; 
9. c., 4 Bom. L. R. 223. 

(2) Kirtoebash Mayotteo v. Ramdhun 
Khoria, B. L. R. F. B. 668 (1867) ; Reazoon- 
iasa V. Bookoo Chowdhrain, 12 W. R. 267 
(1869). 

(3) Burjorji Cursetji v. Muuchorji Kuverji, 
6 B. 143 (1880). 


(4) See casoB in last note but one. 

(6) Sec Ramalakahmi Ammal v. Siva- 
nautha Perumal, 14 M. I. A. 670, 688 ; 17 
W. R. 563; Ram Gopal Roy v. Gordon 
Stuart, 14 M. L A. 453, 461 (1872) ; Syud 
Abbas Ali v. Yadeem Rainy, 3 M. I. A. 166 
(1843). 
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documents unproved, but it is also the duty of the pleader of the party against 
whom they are intended to be used, to insist that they should not remain on the 
record at all.(l) Where a document tendered in evidence in a Court of first 
instance, is rejected as inadmissible, but is nevertheless allowed to remain on 
the record of the case, the mere fact of the documeixt remaining on the record 
does not mak(5 it evidence in the Appellate Court ; but it must be tendered in 
evidence in that Court, and accepted thereby. (2) 


8. Notwithstanding anything contained in rule 'o or rule 7 [s. 148.] 

Court may order any Order or in rvle 17 of Order VII, the 

document to be im- Court may, if it sees sufficient cause, direct 
any document or book produced before it in 
any suit to be impounded and kept in the custody of an officer 
of the Court, for such period and subject to such conditions as 
the Court thinks fit. 

Impounding document.- Ac-t XiY. of 1882, sect. HI> as amended 
(sect. 14, Act VII. of 1888). A claim was made under sect. 278 of the last Code 
by one L. G. K. in respect of juoperty attacdied as that of 11. That claim was 
rejected. The District Judge finding that the document under which L. G. K. 

(daimed executed in his favour by H., was a fraudulent preference, ordered the 
document to be impounded, and wrote across the document in red ink “ declared 
to be fraudulent, D. J.” L. G. K. obtained a rule for the retiun of the document 
and the (expunging of those words, which was made absolute, the Coui’t ordering 
that the words should be expunged and the document returned, and holding 
that this rule does not apply to a case of tliis kind, where that which is challenged 
is not the d(u:ument itself, which was admitt<*d to Ix' genuiiu', but the tj’unsaction 
evidenced ))y the document. (3) 


9. (1) Any person, whether u party to the suit or not, [s. 144.] 

Return of admitted desirous of receiving back any document 
documents. produced by him in the suit and placed on 

the record shall, unless the document is impounded under rule A, 
be entitled to receive back the same, — 

{a) where the suit is one in which an appeal is not allowed, 
lion the suit has been disposed of, and 
(6) where I he suit is one in which an appeal is allowed, when 
the Court is satisfied that the time for preferring an 
appeal has elapsed and that no appeal has been 


(1) Kallida Pershad Dutt v. Ram Hari (1892). 

Ohuckerbutty, 6 C. 317 (1879). ' (3) Rule 820 of 1904, Cal. H. €., 23 May, 

(2) Har Gobind v. Noni Baku, 14 A. 366 1904. 
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preferred or, if an appeal lias been prefeired, when 
the appeal has been disposed of : 

Provided that a doounient may be returned at any tinie 
earlier than that prescribed by this rule if the person applying 
therejor delivers to the proper officer a certified copy to be 
substituted for the original and undertakes to produce the original 
if required to do so : 

Provided also that no document shall be returned which, 
l)y force of the decree, has become wholly void or 
useless . 

(2) On the return of a document admitted in evidence, a 
receipt shall be given by the person receiving it. 


10. (1) The Court may of its own motion, and may in its 
^ ^ , discretion upon the application of any of the 

papers from Its own parties to a suit, send tor, either nom its 
Courte* records or from any other Court, the 

‘ record of any other suit or protjeeding, and 

iiLspect the same. 

(2) Every application made under this rule shall (unless 
the Court otherwise directs) be supported by an affidavit show- 
ing how the record is material to the suit in which the applica- 
tion is made, and that the applicant cannot without unreasonable 
delay or expense obtain a duly authenticated copy of the record 
or of such portion thereof as the applicant requires, or that the 
production of the original is necessary for the purposes of 
justice. 

(3) Nothing contained in this rule shall be deemed to enable 
the Coui't to use in evidence any document which under the law 
of evidence would be inadmissible in the suit. 


Court.’’ — This rule, which corretipuiuls with sect. 138 of the Code 
of 1859, except that tlie latter section empowered the Court to send for records 
from public officer also, applies to Appellate. Courts as wtdl as those of original 
iiu’iBdiction.(l) The Judge should pass a distinct order on the application 
instead of recording the objectionable and im'aninglesB oi'd(*r “ 'Nidii Sliamcl- 
peffh ” (2) But where a party petitioned the (\>urt to send for certain documents, 
and an order was muih that th<‘ matter should be decided at the h( aiing, but no 


(1) JuggernathSahooi;. Mahomed Hoss(‘in, (2) Ronnm KiBlien Boy v. Shaikh Kadir 
15 W. R. 173 (1871). Bulcsh. 0 W. R. 70 (1800). 
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fui’thcr application was made, it was held- that the ap])lirant was not entitled to 
appeal on the ground that the record had not been sent for.(l) 

“May.** — The ('Ourt has a discretion, and is not hound to send for the 
record, (2) though the discretion must he judicially exercised, and, as in other 
cases where the legislature uses the word “ may,’’ where a proper case for the 
(‘xercise of the power arises, the Court should exercise it.(3) The Court will 
see that the facts set out in the second paragraph are made t)ut in the affidavit. 
But if so th(‘ Couit ought not to refuse tluj application merely hec-ause in its 
opinion the documents cannot h('. produced before the termination of the trial. (4) 
The Court is not hound to send for the whole reco)d, hut only such papers as 
ar(‘ m(‘ntioncd in the application. (5) 

“ Application.** — ^This must show that the record is material ; (0) that 
co})i('s cannot be obtained, or that if obtainable th(‘y are insufficu'iit, the original 
being neetvssary. as where copies cannot be attested by subscribing witnesB.(7) 
It was iield tliat in all cases the party for whose benefit th(‘ documents have been 
used should be n'qub i'd to file copies in the record.(8) 

“ Other Court.**-— As already stat(‘d, the Court cannot now, as under the 
(-’ode of 1859, send for nuiords from public offices.(9) 'J’he record must be 
that of a suit or inoccM'ding in anotluu* (\)urt. The proptu* means of obtaining 
tlu‘ other records is by summons directed to the juoper officer. The Court to 
which the dir(‘edioii is issued has no discretion to refuse to send records which 
liavi' been sent for by another (’ivil Couj’t.(lO) 


(]) Cliundi (Jlmrii Siislmiul v. Doorga 
Pershad Mirdha, UC.L. R. 8] (1882). 

(2) llooramun Roy v. Ka^icc Tahonnr, 7 
W.R. 109(1807). 

(0) Rughoonatli Boh(‘ v. Ooined Ali, W. R., 
F. B. 177 (1804), at p. ISO, jier Norman, Off. 
U.J. ; wlicrc tUo Court had not sent for the 
papoPH or uonsidored thorn the case was 
remanded : Ram Runjiiu v. Gopee Bullub, IS 
W. R. 127 (1872). 

(4) Krishna (-liiirii Baisack v. Protah 
Chunder Surnu.. C. .OliO (18S1) [the Bame 
rule applies as lega ' I-' summons for witnes.ses, 

ib.|. 

(0) Mt. Janokee Ih liee v. Shah Habeohul, 
1804, W. R. 272 (1804). 

(0) Mollwo, March and Co. v. Pertab 
Chundor, 1 Ind. Jur. N. S. 283 (1880); 
Rughoonath Bose v. Oomed Ali, W. R., 
F. B., 177 (1804). 

(7) See Louis Coraah v. Gooroo Churn 
Ghoso, 18 W. R. 13 (1872), where the Court 


held tliat the party should first apply for re- 
turn of origiiuil from the other Court, putting 
in a copy, and then, if refused, apply under 
tliis section. 

(8) Narappa v. Capaya, 2 B. II. C. R 341, 
342 (1800). 

(9) Sec Juggornath Sahoo v. Mahomc'd 
Hossein, 15 W. R. 173 (1871). The Court of 
Wards was held not to bo a Government 
Office in the ordinary si'nse of the term : 
Sobbee Jha v. Soshoeiiatli »yia, 15 W. R. L70 
(1870); where anything must bo done to 
obtain a <loeumont it must be done by the 
party n^tpiiring it. Thus, whore the party 
requir(‘s the production of a telegram it is for 
him and not the Court to obtain the neees- 
sury sanction of (Jove.riiment to its dis- 
closure : Lekhraj v. Pal(5e Ram, 2 A. H. (h R. 
210 (1870). 

(10) Golaup Coomary Dosseo v, Soondor 
Narain Deo, 4 C. L. R. 36 (1879). 
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Saving Clause. — This embodies the ruling in the case under- 
mentioned. (1) 


11. The provisions herein contained as to documents 

ProvbioBs as to doon- be, apply to all other 

ments qipiied to material material objects producible as evidence. 


(1) Narappa v. Gapaya, 2 B. H. C. R. 341 (1866). 



OKDER XIV. 

SeUlewent of Issues ami Determination of Suit on Issiies 
of Law or on Issues agreed upon. 


1. (/) Issues arise when a material proposition of fact or [s, 146.] 
_ , , , law is affirmed by the one party and denied 

by the other. 

Material pj’opositions are those propositions of law or 
fact which a plaintiff must allege in order to show a right to sue 
or a defendant must allege in order to constitute Ins defence » 

(.5) Each material proposition affirmed by one party and 
denied by the othf^r shall form the subject of a flistinct issue. 

{Ji) Issues are of two kinds : {a) issues of fact, (h) issues 
of law. 


(-^) At the first heai'ing of the suit the Court shall, after 
reading the plaint and the written statements, if any, and after 
such examination of the pities as may appear necessary, ascer- 
tain upon wliat material pj’opositions of fact or of law the parties 
<‘iie at variance, and shall thereupon proceed to frame and record 
the issues on which the right decision of the case appears to 
depend. 

(6') Nothing in this ride requires the Court to frame and 
rec'.ord issues where the defendant at the first hearing of the suit 
makes no defence. 


2. Where issues both of law and of fact arise in the same [ 9 . 146, 
Issues of law and of suit, and the Court is of opinion that the case 
or any fart thereof may be disposed of on the 
issues of hiw only, it shall try those issues first, and for that 
purpose may, if it thinks fit, postpone the settlement of the 
issues of fact mitil after the issues of law have been deteimined. 


3. The Court may frame the issues from all or any of the [s. 147.] 
Materials from which following materials i — 
issues may be framed. allegations made on oath by the parties, or 

by any persons present on their behalf, 
or made by the pleaders of such parties ; 
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(6) allegations made in the pleadings or in answers to 
interrogatories delivered in the suit ; 

(c) the contents of documents produced by cither party. 

4. Where the Court is of opinion that the issues cannot be 
court may examine coriwtly framed without the examination of 

Witnesses or documents some person not before the Court or without 
before framing issues. inspeciion of some document not produced 

in the suit, it may adjourn the framing of the issues to a future 
day, and may (subject to any Imv for the time hemg in force) 
compel the attendance of any person or the production of any 
dotmment by the person in whose possession or power it. is by 
summons or other process. 

5. [1) The Court may at any time before passing a decree 
Power to amend, and amend the issues or frame additional issues on 

strike out, issues. sueh terms as it thinks fit, and all such amend- 

ments or additional issues as may be necessary for determining 
the matters in controversy between the parties shall be so made 
0 T‘ framed. 

(?) The Court may also, at any lime before passing a decree, 
strike out any issues that a])pcar to it to be wrongly framed or 
introduced. 

Object and effect of issues. — TIkj object of pleading is that eiujh side 
may l)e. made fully aware of the questions which are about to he argued in 
order that <'ach may bring forward evidencf* apjfropriate to the isRues.(l) Tlu^ 
j)leadings, therefore, are the first stage at which the differences between th(‘ 
parti(*s are made to appear. They may contain an express adniiBsion. Plead- 
ings, however, in this country have hitlierto not been constnu'd with the sanu* 
stiictness as in England, wheri^ legal assistance of a highly expert (•haracter 
is always available. The Courts, therefore, have xeiused to apply to Indian 
pleadings the strict rule that avermiuits not traversed must he taken to he 
admitted. (2) Orders VI. and Vlll. now require a stricter practice which is 
itself justified by the increased professional efficiency. Where, however, issues 
liave been framed, it was held prior to this (Jode that averments upon which no 
issue have been framed must be taken to b(‘ admitted. (3) For if parties intend 


(1) Sayad Muliainmad e. Fatteh Muham- 
mad, 22 ( 1 . 324 ; 22 I. A. 4 (1S‘)4). 

(2) Mt Aiiundmooyoo v. Shcob (thunder 
Roy, 0 M. I. A. 287, at p. 301 ; 2 W. R. 
l\ i\ 10 (1862); Mt. Ahmedoo Rogum v. 
Dftboe Fersaud, 18 W. R. 287 (1872) [but 


SCO (Ihundoo CHiurn v. Mobaruck All, 12 W. 
R. 460 (1870)J; Madho])orBad v. Gajudhar, 
JIG. HI, 118 (1889). 

(3) Mt. Ahmedee Bogum v. Dabeo Por- 
Haud, 18 W. R. 287 (1872). And as to admis- 
sion in plt'ading, see 0. VITT. r. 6. ' 
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tio raise a question they should I’cqueBt the Court to frame an issue upon it. 
WiKM'ci parti(‘S in a lower Court allow a suit to he conducted as if a certain fact was 
adinitt(id, they cannot afterwards in appeal question it, and recede from the 
tacit admission. (1) It has been said lhat th<‘. duty of raising issues rests under 
the (^od(5 on the Coint, and that an admission cannot ])e inferred from the 
omission to ask the Court to raise an issue. (2) The Court no doubt fi’aines the 
issiK'S, but this is done after (‘nquiring from the paities the propositions oii whicdi 
they are (U variinice. It is possibly the duty of a Court, if it perceives that a 
point which it is necessary to ])rov(‘ may be oj)en to dispute, to draw the parties’ 
attention to it, with a vii'w to ascertain if it is contested or admitted, and if 
cont<'Sted to raise an issue on it. If this is done and no issue 'is raised, then the 
averment must be taken to be admitb'd, oth<‘rwise these ])rovisions are useless. 
As regards other casi'S, something may depend on the circumstance's ; but if 
the dictum. cit('d was intended to be of general apjdication, it is, with respect, 
submitted to be unsound. 

“ One party.”- — Tliat is ordinarily the plaintiff on one side and the defen- 
dant on the other. An issue between co-defendants is generally not allowable .(3) 
In some cases, however, this may b<‘ done, as wdiere the recording and 
det(5rminatiou of such issiu' is n<'(*< ssary to giving the a})propriate relic'f to 
the plaintifT.(4) No issut' can b(‘ decided between co-defendants if the suit is 
dismisvs<'d.(5) 

“ Shall.” Omission to settle issues. — The Court is directed to do so, 
and to omit to st'ttle in order that the parties may before tlic trial know to wliai- 
points they would liave to address themselves, is a great inTgularity.((i) At 
the same time, if it appears lhat the nec<*H8ary j>oints have Ix'en raised and 
discussed, th(‘ omission to settle issues is not fatal to the trial of the suit. (7) 
The Cod(i contemplates th(‘ settleiiK'nt of issues whether there is a wi’ittt'n state- 
UK'ut or not, though it is not oldigatory on th(‘ (Vjurt to frauu' issues if th(' 
defendant makes no defence*. (8) And where both parties invoked the decision 
(»f th<‘ Court u])on a fjuestion raise'd by the jdeadiugs and the question was argued, 


(1) Moliimt (hander v. Ram Kislioro, jr> 
R. L. R. 142, 155 (1875); hut see Madho- 
persad v. Gajudhar, J1 C. Ill, H8 (1884); 
in this casc', howovor, it is to bo noted that 
it was not suggested that' further ovideiico 
was ohtainahh*. 

(2) Qano Thin '<j,\v.'int v. 8hri Dev 
Ridheshwar, 4 Born. - R. 58 (1901). 

(3) Dogumher Mittei Kliotter Mohun 
Hitter, 2 W. R. 45 (1805). 

(4) See s. 11 as to res jiulicata in suoh 
cases, and Madhavi r. Kalu, 16 M. 2(>4 
(1892) ; Kaloe Kinhur v. Kristo Mungul, 11 
W. R. 462 (1869). 

(5) Bevan v. Crawford, (^i 0. 1). 21). 

(G) Muttayan Chettiar v. Sangili Vira, 
12 C. L. R. 169, at p. 174 (1882); Bab(»o 


Rowan Pershad c. Jankee Pershad, 11 VI. 1. 
A. 25, 27 (1800). 

(7) Katuhekallyana v, Kaehivijaya, 12 M. 
I. A. 495 (1869), especially where the parties 
well knew what the question between them 
was ; Mt. Mitna v. Ryad Fuzl Rub, 13 M. 1. 
A. 67.3 (1870) ; 15 W. R. P. 0. 16 ; and this 
procedure has been adopted without objec- 
tion ; Mahomed Basiroollah v. Ahmed Ali, 22 
W. R. 448 (1874) ; Rayad Muhammad v. 
Fat tK'h Muhammad, 22 C. 324 (1894), where 
the questions though not formally stated in 
the issues had boon suffioiont ly open upon the 
pleadings. 

(8) Rustuu Gaai v. Tara Prosanna (Ihowd- 
huri, 1 1 C.W.N. 871(1907). 
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it was held that the judgment upon it was not ultra vires because an issue was 
not framed embracing the whole question.(l) Where, however, a settlement 
of issues is considered necessary the case may be remanded on appeal for a new 
trial after settling and recording the points in dispute, (2) as also where the issue 
does not sufficiently direct the attention of the parties to the main question to 
be decided. (3) 

On what fixed. — ^In the first place issues may be framed on the plaint 
and written statement which are the pleadings in the suit.(4) When the issues 
come to b(^ stated wider questions may be propounded. (5) The Court is not 
l)0und to try the suit in the manner in which the plaint is framed, for its object 
is mcriily to bring the matter in dispute between the parties bi'fore the Court, 
but on the settlement of issues the Judge is to ascertain the question. (G) Iii 
fact the issues fixed, and not the pleadings, ought to guide the parties as to pro- 
duction of evidence. (7) The real points, however, are often missed or obscured by 
i;he infelicitous mode of drawing pleadings which somctimc'S prevails in the 
Mofussil. And it is therefore the duty of the judg(' to ascertain from enquiry 
of the ])arti('S or their pleaders the real points in dispute between them. A 
Court is not bound down to the language of the pleading8.(8) Issues, it has 
been said, may be settled (iven where a plaint discloses no cause of action. (9) 
though a Court has also in smdi case a discretion to reject it. A defendant is 
not precluded from setting up a defence', which does not appear in his writien 
statement. (10) But the issues raised should not be inconsistent with the plead- 
ings. Thus, where the plaintiff sued alleging a deed purporting to be. executed 
by himself to be a forgery, the Court should not admit the inconsistent issiu' 
whether it was executicjd under undue influence. (11) Th(‘ (Vmrt may also look 
to interrogatories and conteni.s of documents produced. 

What should be subject of issues. — As a general rule only such averments 
should be made the subject of issues as are essential to suppevrt Ihe cause of 


(1) Soorjomonco Dayco v. Snddannnd 
Mohapatter, 20 W. U. 377 (1873). 

(2) Bahoo Rewun Perahad r, .laiiki'o P<;r- 
Hhad, 11 M. 1. A. 2.5 (1860). 

(3) Oologappa Chotty v. Ai’buthiiot, 1 1. A. 
268; 14 B. L. R. JIG (1873); foil. Knverji 
V. Bahai, 19 B. 374, at p. 38G (1890). 

(4) Kisson Lall v. Tjalljcemull, 1 Tml. .lur. 
N. S. 364 (1866). 

(5) Soc Sra. Kamini Debi v. AHumMh 
Mookerjee, 16 1. A. 169, 162, 163 (1888). 

(6) Arbuthnot & Cb. v. Betts, 14 W, R. 
181 (1870). 

(7) Huro Soondureo Dobia v. Ameena 
Begum, 6 W. R. Act X. 72 (1866). 

(8) Apaya v. Rama, 3 B. 210, 213 (1879) ; 
Moulvio Abdoollah v. Shaha Mujeesooddeen, 
15 W. R. 286 (1871) ; Mahomed Mahmood v. 
Safar Ali, 11 C. 407 (1886) ; Modhe v, Dongre, 


5 B. 609, 014 (1881) ; Radlia Prasad v. Lai 
Saheb, 13 A. 63, 64 (1890), a procedun^ 
rosombliiig the old Common fjaw pleading 
“ore knm Thakur Rohan y. Thakur 
Surat, 121. A., at p. 66(1884). 

(9) Man Gobind Sircar r. Umbika Monco, 
16 W. R. 218 (1871). 

(10) Soondor Narain v. Shaikh Namdar, 21 
W. R. 407 (1874); Gungapemhad Sahu v, 
Maharani Boti, 12 I. A. 47, 60 (1884); 
SofTotary of State r. Dipchand, 24 C. 306, 
at p. 309 (1896), whoro^the objection though 
not taken in the written statement was 
raised in argument. 

(11) Mahomed Buksh Khan v. Hosseini 
Bibi, 16 I. A. 81 (1888) ; or failed for want 
of consideration, lyyappa v, Ramalakshm- 
amma, 13 M. 546 (1890). 
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action and are denied by the defendant, or as are essential to support a plea and 
are denied by the plaintiff ; and mere pieces of evidence which are to be adduced 
to enable the Court to infer the truth of a material statement ought not to be 
made the subject of separate issues. (1) Where a fact is expressly or impliedly 
admitted no issue, of course, arises, nor is proof of that fact necessary. But where, 
tlie proof given falls short of legal requirements, the mere default of a party to 
contest a point which also falls short of an admission will not avail to cure the 
actual want of evidence. (2) If a plaint and its proof lead to particular issues 
the Court should raise them and give relief, provided tliey do not come by surprise 
on the defendant and are within the scope of and not inconsistent with the plead- 
ings. (3) But a plaintiff will not be allowed to set up one case, and having proved 
another, ask issues to be raised to suit the proof.(4) See, however, notes on 
“Amendment of Issues,” fost. If a case not alleged by the plaintiff is 
disclosed on the evidence the Court can allow it to be set up, provided a 
s])ecific issue is raised for it, and the defendant is given an opportunity of 
meeting it. (5) 

Some of tlie cases which have been cited in this connection arc as follows : — 
Suit on lease, genuineness of wdiich disputed ; (6) suit for Imbulyat ; (7) rent ; (8) 
movtgtige ; (9) account ; (10) easement suits ; (11) plaintifis suing as partners ;(12) 
suit against representative of person deceased ; (13) misdescription of plaintiff ;(14) 
misjoinder of defendants ; (15) suit for damages, issue framed to recover rent ; (16) 
suit for malicious prose(mtioii.(17) 

Where the. parties accept, issues laid down by the Court they are bound 


(1) Bii(jh V. h\u7Ju(l Ali, 3 A. H. C. Jl. 
:m, 307 (1H71). 

(2) Bhoobun Chundcr Shoinc v. Uaiu Dyal 
Nluaiuuto, 14 W. R. 55 (1870), 

(3) Oblioy Churn v. Woomesh Chuuder, 2 
Jlydc, 203 (J8G4); Kishun Perslmd c. 
Bhowaiifc Dccui, J Agra (1800), 47 F. lb ; 
Jilsluiii Ch under v. Shama Chum Bhutto, 0 
W. R. P. C. 57 (1800) ; Sharoda Koomarco v. 
Mohince Mohuii, 20 W. R. 272 (1873); 
ViniBvami Cramiiii v. Ayyusvami Graraini, 

I M. H.C.R. 471 (1803). 

(1) Ubhoy Churn v. Woomesh Chuuder, 
a a pm. 

(5) Parashram v. Miiuji, 20 B. 509 (1895). 
(0) 'J'hakf'uifiMf'c Bossoe v. Goluek Chun- 
dcr,5W. R. 15/ i SOO). 

(7) Radha Kisho.*' i\ Goluek Chundor, II 
AV. R. 366 (1869). 

(8) Kutty Sabramauiya t’. Chinna Muttu, 
3 M. H. C. R. 25 (1866) ; Parbooddeen 
Mullick V. Molaem Bibuc, 14 W. R. 149 
(1870) ; Miss Alack v. Luchmo Narahi, 17 
W. R. 504 (1872) ; 8horkoomar Singh v. 
Cruise, 6 W. R. 105 (1866). 

(9) Muzboot Singh v. Mt. Clmiider MasluH*, 


16 W. R. 44 (1871) ; Nuiido Lall Mittor v. 
Prosimuomoyeu, 19 W. R. 333 (1873) ; Khoob 
Chuinl V. Uchul Siugb, S. D. N. W., 1862, 
p. 87. 

(10) Bykunt Nath Sandy al v. Kalec Churn 
Paul, 17 W. R. 149 (1871) ; Pransookh Khan 
V. Ramzan Khan, S. D. N. W., 1863, p. 300, 
account settled ; Kishon Pershad v. Bhow- 
anec Been, 1 Agra F. B. 47 (1866) ; Ubhoy 
Chum V, Woomesh Chunder, 2 Hyde, 263 
(1864). 

(11) Achul Mahta v. Rajuii Mahta, 6 C. 
812 (1881) ; RajruiJ Kocr v. Abiil Hossehi, 6 
C. 394 (1880). 

(12) Fast Indian Railway v. Jordan, 14 AV. 
R. 11 (1870), A. 0. J. 

(13) Avul Khadar v. Andhu Sot, 2 M. H. C 
R. 423 (1865). 

(14) Doorga Narain v. Birjo Kishore, 23 W. 
R. 172 (1875). 

(15) Raneo Madhub Lahoree v. Biprodass 
Bey, 15 W. R. 169 (1871). 

(16) Narayan Ganosh v. Hari Ganesh, 13 
B. 664 (1889). 

(17) Baboo Ham Buddoen v. Sirdar Byal 
Singh, 17 W. R. 101 (1872). 

3 G 
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by them.(l) Where a defendant pleaded limitation but placed that issue 
upon the simple fact that he himself had possession for twelve years and upwards, 
wliich issue was found against liim : held it was too late for the defendant in 
appeal to object that that finding did not dispose of the issue of 
limitation. (2) 

Order of disposal. — A Court is not under any obligation as to the order 
in which it is to try the issues which are raised before it, but may dispose of them 
in the way which it considers most likely to conduce to the ascertainment of 
the truth . (3) But issues should be tried separately, and not mixed up together . (4) 
Issues of law may, under the circumstances stated in r. 2, be tried first. (5) 

Nothing in this rule.”— It was held under the Code of 1859, that if 
both parties appear, issues should be recorded, but if the defendant does not 
appear it is not possible to ascertain the points at wliich the parties are at variance. 
In such a case a Court does not frame issues, but hears the cases tx pttrtc.(6) The 
rule expressly excludes such a case. 

Amendment of issues. — It will be observed that the word “ may ” oecuib 
in the early part, and the word “ shall ” in the concluding portion of the hrsl 
paragraph of r. 5. The pow'er of amending issues is almost the same as that 
given by the Common Law Procedure Act, and it has been held that a Judge 
is not bound to make such amendments, except for the purpose of more effectually 
putting in issue, and trying, the real question in controversy as disclosed by th(‘ 
pleadings on either side. In some cases the Courts, in their discretion, have 
^one beyond this, and, where no injustice would be done to either party, liaM* 
illowed issues to be raised on matters which do not strictly come within the scope 
)f the pleadings. The power to allow such amendments is given by the first 
mrt of the rule, which give a discretion, and not under the obligatory words of 
,he latter part of the rule.(7) The power which is given to the Court by r. 5 
corresponding with sect. 141 of the Code of 1859) to modify the issues in the 
oursc of the trial, is meant to enable it to bring out the questions really arising 
:)iLt of tlie counter-averments of the parlies. It is not intended that the Judge 
diould take the case altogether out of the hands of the litiganfs and make for 
the plaintiff or defendant a case which he had no intention of making for 
iim8elf.(8) A Court’s power of raising additional issues is co-extensive with 


(J) Shew Sukoy Lull Wajed Ali Khan, 
13 W. R. 205 (1870) ; Moondur Beebec v. 
[lunooman Pershad, 11 W. R. 277 (1869) ; 
3cui Chunder v. Tarinee Chunder, 11 W. R. 
50 (1869). 

(2) Kiflto Mohun v. Noyan Tara, 10 W. R. 
589 (1868). 

(3) Silanath Doss v. Doyadronath Doss, 
23 W. R. 54 (1874). 

(4) Uml ika Soondurcc v, Woodin, 3 W. R. 
226 (1805). 

(6) Sec Secretary of State v. Jehaiigir, 4 


Bom. L. R. 342 (1902), where an applica* 
lion to this effeet was refused on the ground 
that tho issues of law and fact wore not 
separate. 

(6) Ameer Ali v. Imam^joddeon, 15 W. K. 
145 (1871). 

(7) Nehora Roy v. lladha Pershad Singh, 
5 C. 64 (1879). Soo Shamu Patter v. Abdul 
Kadir, P. C., 16 C. W. N. 1109 (1912) ; 
14 Bom. L. R. 1034 ; 39 1. A. 218. 

(8) Naro Hari v. Anpurnabai, 11 B. IfiO n., 
at i). 164 u. (1874). 



First Sohkd. 
0. 14, rr. 4, 6. 


SETTLEMENT OF ISSUES. 


819 


its power of amending plaints, and is subject to the same restrictions. A Court 
therefore was held not authorized by the corresponding section to this rule to 
frame new issues which had the effect of altering the nature of the suit.(l) A 
permission to a defendant to file a supplemental answer does not entitle him to 
make a new case or raise a fresh issue in contradiction of his former defence. (2) 
Every matter fairly within the scope of the plaint, if important for the decision 
of the substantive difference between the parties, should be framed into an issue, 
and the duty, of framing them is thrown on the Court in order to render sub- 
stantial justice, and to prevent a party suing from being remitted to a new suit, 
when, by a suitable order as to terms upon which amendment shall be made, 
the Court, by framing additional issues, can determine in the existing suit the 
real question in controversy between the parties. (3) 

Tlie rule says “ at any time before decree. But when there has been a 
Jiearing and settlement of issues, the Court will, ordinarily, not .exercise its 
discretionary power to raise a new issue except on clear proof of inadvertence, 
or mistake, or the discovery of new matters affecting the merits not within tlic 
knowledge of the parties at the date of the former settlement of issues. (4) If 
the Court intends to frame an additional issue, it should do so and then fix a 
day for the further hearing upon such issue. It should not merely record its 
intention to do so and leave the actual framing for the time of giving judgment .(»5) 
A plaint has been amended in first appeal, and the suit remanded for the determina- 
tion of a fresh issue arising upon such amendment. (0) Tlie form, however, of 
a suit may not allow of particular rights being declared in it. (7) An amendment 
may be set aside in appeal. (8) 

Although, under certain circumstances, a Judge at a trial may allow amend- 
ments or raise issues other than those settled, yet when a Judge at the sidtlement 
of issues, has refused to raise a certain issue, that question ought not to be re- 
opened at the trial, and the Judge at the trial ought not to modify the issues 
so as to re-open any question which the Judge settling the issues has decided. (9) 
When a Judge transfers a case to his own file he is at liberty to amend the issues 
first laid down, and to frame additional issues, and to go into the whole case, 
except upon any question upon which there has been a judicial finding. (10) TJio 
first part of cl. (1) of r. 5 leaves it in the discretion of the Court to frame such 


(] ) Naniyan tilaiiosh v. Hari Gaiicsh, 13 B. 
004 (J8S!>) ; but see obsorvations at p. G14, 
in Modhe r. Dongre, 5 B. 609 (1881) ; and 
as to amendments of plaints, sco notes to 0. 
VI. r. 17. 

(2) Douglas V. V mI lector of Benares, 5 M. 
I. A. 271 (1851). 

(3) Kisheu Tershad v. Bhawenee Deon, 
1 Agra, F. B. 46. 

(4) Baboo Lall v. Ram Narain, Corjrton, 
8 n. (1865). In Bolye Meah v. Khotoo Qorai, 
20 W. R. 208 (1873), amendment was allowed 
after all the evidence had been taken. As to 
new matter turning up during trial, see Aga 
Syud Saduok v. Hadjoo Jaekariah Mahomed, 


2 Xnd. Jur. N. S. 309 (1867). 

(5) Kamul Kaminoo v. Obhoy Churn (ihose, 
15 W. R. 151 (1871) ; Sreehurroe Mundul c. 
Judoonath Ghose, 10 W. R. 169 (1868). 

(6) Abdul Kadar v. Mahomed, 15 M. 15 
(1890). 

(7) Amceroonissa Khatoon v. Abedoonissa 
K^toon, 2 1. A. 87, 112 (1876), Sco Sharoda 
Koomareo v. Mohinco Mohun, 20 W. R 272. 

(8) Narayan Ganesh v. Hari Ganesh, 13 B. 
664 (1889). 

(9) Bolye Chund Sing v. Moulard, 4 C. 672 
(1878). 

(10) Tarueknath Mookerjeo v. Gourco 
Churn Mookerjeo, 3 W. R. 147 (1866). 
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additional issues as it thinks fit ; but the latter part makes it imperative to frame 
such additional issues as may be necessary for determining the matters in 
controversy. (1) 


Appellate Courts. — In appeal the case should be dealt with not on the 
mere wording of the plaint, but on the issues settled for trial, and the manner 
in wliicJi tlie case was triced by the first Court. (2) A ground of defence, whicli 
was not taken in the written statement nor made the subject of issue, was not 
allowed to be argued. (3) Where issues have not been settled, but tlie judgment 
states the points for consideration which appear to have been raised by tJic 
])arties, tlien tlicsc points liavc been taken as the issues. (4) Where a now 
issue is raised in the Appellate Court, it should be done in such a way as to 
give tlie parties the fullest opportunity of producing evidence upon it. (5) See 
0. XLI. IT. 25, 20. 


6. Where the parties to a suit are agreed us to tin; 

question of fact or of law to be decided 
law may by agreement between tliem, they may state the same JJi 
** issue, and enter into an 

agreement in writing that, upon the finiling 
of the Court in the affirmative or the negative of such 

issue, — 

(a) a sum of money specified in the agreement or to be 
ascertained by the Court, or in such manner as the 
(Jourt may direct, shall be paid by one of the parties 
to the other of them, or that one of them be declared 
entitled to some right or subject to some liability 
specified in the agreement ; 

{Ji) some property speeffied in the agreement and in dispute 
in the suit shall be delivered by one of the parties 

to the other of them, or as that other may direct ; 

or 


(1) Shamu Patter v, Abdul Kadir, P. C., 
10 0. W. N. 1009 ( 1012 ); 14 Bom. L. R. 
1034; 39 1. A. 218. 

(2) Rajah Rup Singh v. Raui Baiuiii, 11 
[.A 149, at p. 166 (1884); 7A.1. 

(3) Mouug Hmoon Htaw v. Mah Hpwab, 
LI I. A. 109, at p. 120 (1884) ; 10 C. 777 ; and 
ice Punchanan Roy v. Troylucko Mohinee, 14 
W. R. 460 (1870) [departure from case made 
n Lower Court]. 


(4) Uunga Porshad Sahu v. Maharani Bibi, 
12 1. A 47,50(1884). 

( 6 ) Latoo Mundul v. Bhoubun Mohun, J7 
VV. R. 361 (1872) ; Rani Persaud Dutt w. 
Kiishto Mohun Shaw, 18 W. B. 297 (1872 ) ; 
Mahomed Basid v. Jadoo Mirdha, 20 W. B. 
401 (1872 ) ; hut the party should move tho 
Court to allow him to give evidence : Eshan 
Chunder v. Shaikh Dhonaye, 11 W. R. 01 
(1869). 
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(c) one or more of the parties shall do or abstain from doing 
some particular act specified in the agreement and 
relating to the matter in dispute. 


7. Where the Court is satisfied, after making such inquiry [s. I 6 I.J 

Court, if satisfied that deems proper, — 

agreement was executed (d) that the agreement was duly executed 

parties, 

(6) that they have a substantial interest in 
the decision of such question as aforesaid, and 
(c) that the same is fit to be tried and decided, 
it shall proceed to record and try the issue and state its finding 
or decision thereon in the same manner as if the issue had been 
framed by the Court ; 

and shall, upon the finding or decision on such issue, 
pronounce judgment according to the terms of the agree- 
ment ; and, upon the judgment so 'prononnced, a decree shall 
follow. 


Agreement to state issue. — These rules deal with the staling by consent 
of a special issue in a suit, whilst 0. XXXVI. deals with proceedings without 
suit on the agreement of tlie parties. (1) These rules provide for what may be 
called the adjustment or compromise of a suit, not absolutely, as does 0. XXIII. 
r. 3, but contingently on the opinion of the Court on certain issues of fact or law 
submitted to it. (2) Upon the finding of that issue the adjustment or com- 
promise becomes absolute, and when it does, the duty of theCourt is to pronounce 
judgment.(3) The word “may” in the corresponding section to r. 7 meant 
“ shall,” and the Court was bound to give judgment according to the agreement, 
even though specific performance of it might ordinarily be refused. (4) In a case 
decided under the Code of 1859 the defendants filed a regular appeal. The 
respondent objected that no appeal would lie, as both parties had entered into an 
agreement in writing to abide by the determination of a single issue set forth in 
the agreement, and which had been decided against the appellant. It was held 
that thp. Lower Court’s decision on an issue so determined by agreement, could 
not be contested in the appeal which was dismissed. (5) These rules deal with 
a question beii*; referred to the finding of the Court. But where the question 
of fact was referred to the finding of a Commissioner, it was held that the principles 
laid down in these rides were applicable, and that the defendants were estopped 


( 1 ) See cases in notes to 0. 34, rr. 1-8, 
Annual Practici’, 1905, p. 449, and rr. 235- 
239. 

(2) Gociildas v. Scott, 16 Bom. 202, 216 
(1891). 


(3) Ib. 

(4) Ib. at p. 216. 

(5) Hadee Alee v. Khorshed Begum, 
S.1).N.W. 1861, p. 3.35. 
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from impugning the decree given by the Court in accordance witli the finding 
of tlie GommiHsioner.(l) In the absence of such an agreement the Court 
cannot go outside the allegations in the plaint to decide an issue as to 
whether the plaint discloses a cause of action.(2) 

(1) Buliir J)a8 Clmckravarti v. Nobin (2) Kshitish Osmond Bocby, 30 (t 587 
ChimdoT Pal, 20 (\ (1001); s. r., G (1012); 150. W. N. 510. 

0. W. N. 121. 



ORDER XV. 


Disposal of the Suit at the first Hearing, 


1. Where at the first hearing of a suit it appears that [s. 152.] 

„ . the parties are not at issue on any question 

Parties not at issue. t o i . j. 

01 law or of fact, the Court may at once 

pronounce judgment. 


Parties not at issue. — Tliis rule corresponds with sect. 144 of the Code of 
1859, and 152 of the last Code. If the defendants voluntarily appear in Court and 
confess judgment, no summons is necessary for their appearance, and the Court 
may at once give judgment for the plaintiffs. (1) When the plaintiff sues the 
riglit person, but serves the summons on another person of a similar name, who 
appears and denies liability, the suit sliould be dismissed with costa. (2) 


2. Where there are more defendants than one, and any one fs. 153. | 
One of several defend- of the defendants is not at issue with the 
ants not at issue. plaintiff on any question .of law or of fact, 

the Court may at once pronounce judgment for or against 
such defendant and the suit shall proceed only against the other 
defendants. 

One defendant not at issue. —In an action commenced against several 
joint debtors, judgment recovered against one of tliem wlio admits the claim 
does not bar tiio further prosocution of the suit against the others. (3) 


3. (1) Where the parties are at issue on some question of [s. 164.J 

law or of fact, and issues have been framed 
ar les a ssue. Court as hereinbefore provided, if the 

Coui’t is satisfied that no further argument or evidence than 
the parlies can at once addme is required upon such of the 
issues as may be sufficient for the decision of the suit, and that 
no injustice will result from proceeding with the suit forthwith, 
the Court may proceed to determine such issues, and, if the 
finding thr’^^on is sufficient for the decision, may pronounce 
judgment accordingly, whether the summons has been issued for 
the settlement of issues only or for the final disposal of the suit : 

Provided that, where the summons has been issued for the 
settlement of issues only, the parties or their pleaders are present 
and none of them objects. 

(1) Bank of Bengal v. Currie, 3 B. L. R. Bank v. Mahomed Ibrahim, 4 B. 6.T9 (1880). 

403 ; 8. c., 12 W. R. 432 (1809). (3) Dirk v. Dhimji, 2.5 R. 378 (1901). 

(2) London, Bombay and Meditcrran(‘an 
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(2) Where the finding is not sufficient for the decision, the 
Court shall postpone the further hearing of the suit, and shall 
fix a day for the production of such further evidence, or for such 
further argument as the case requires. 

Determination of issue.- -A Judge cannot dispose of a suit at the first 
hearing if a party appears and objects to the adoption of that procedure. (1) 
When a summons has been issued for the settlement of issues only, a Judge should 
not proceed and try the cause unless under the circumstances laid down in 
this rule, for otherwise he might preclude a party from adducing evidence in 
support of his case ; (2) but if the evidence adduced is decisive of the matter in 
dispute, then the Judge may dispose of the cause, unless either of the parties 
distinctly objects and asks for time to produce evidence in support of his ca8e.(3) 

In the under-mentioned case (4) the Privy Council observed : “ Before 
entouing upon the particular questions raised by this appeal, it may be right 
to observe, tliat the Courts in India, in disposing of the case, were bound to 
proceed as the High Court appears to have proceeded, upon the facta alleged 
by the plaint, and upon the assumption of the Iruth of those facts. When a 
plaintiff, on certain alleged facts, asks relief, and is unable to obtain a trial of the 
facts, and a hearing on the facts that he may establish, by reason of the con- 
clusions of law which the Judge forms on the case in its then condition, justice 
requires that the Court should proceed upon the plaintiff’s allegations. The 
case must be determined as if it had arisen on a demurrer to a pleading or to 
evidence where such procedure exists. Courts cannot be justified in refusing 
to allow cases to go to proof upon any other assumption than that the facts 
alleged are capable of proof, and are proved. This assumption of tlie truth 
of the facts alleged must, however, be limited to the consideration of the legal 
effect of the facts alleged upon the bars raised against the trial of those facts.” 

4. Where the summons has been issued for the final 

Failure to produce disposal of the suit and either party fails 
evidence. without sufficient cause to produce the 

evidence on which he relies, the Court may at once pronounce 
judgment, or may, if it thinks fit, after framing and recording 
issues, adjourn the suit for the production of such evidence as 
may be necessary /or its decision upon such issues. 

Failure to produce evidence. — ^It wavS held under sect. 145 of the Code 
of 1859, which corresponds to this rule, that although a case may have been 
set down for final disposal, yet if it be a case in which further evidence is required, 
the Judge is bound to adjourn the case, unless he is satisfied that the plaintiff 
has, without sufficient cause, failed to produce his evidence.(5) ^ 

(1) Krishnabhupati v. Rama Murti, 16 M. M. I. A. 640, 552, 663 (1866). 

198 (1892). (6) Moonshee Syud Ameer Ali v. Baboo 

(2) Jeewun v. Goolab Khan, I N. W. P. Run Bahadoor Singh, 7 W. R. 84 (1867). 

147 (1860). See Bai Kashibai v. Shidapa Annapa, 37 

(3) Soorendro Pershad v. Jugobundho, 22 B. 682 (1913) (case should not be adjourned 

W. R. 426 (1874). for production of further evidence after the 

(4) Nuzur Ally v. Ojoodhyaram Khan, 10 hearing is closed). 



OEDER XVL 

Summoning and Attendance of Witnesses. 

1. At any time after the suit is instituted^ the parties may [s. 159 ,] 

summon, to attend to Obtain, on application to the Court, or to such 
give evidence or produce officer as it appoints in this behalf, summonses 
documents. persons whose attendance is required either 

to give evidence or to produce documents. 


Summons on witness. — Where the evidence of a witness or the production 
of {. document is material to a parly’s case, it is his business to move the Court 
to take the necessary steps in the matter.(l) Application for summonses miglit 
under Jast Code be made at any time before the day fixed for settlement or 
disposal as the case may be.(2) To these the party was entitled as of right, (3) 
unless tlie application was nol- a bond fide one but made with the desire of obstruct- 
ing the course of Justice ; (4) the Court having an inherent power to prevent tlie 
abuse of its procedure. (5) Now the application may be made at any time after 
the suit is instituted. Tlie circumstance that the application is made at a late 


stage is no ground for refusing it, though 
refuse to adjourn the hearing.(6) 

(1) Nobin Chunder Roy v. Anungo Mun- 
jnroo, 23 W. R. 83 (1874), whoro the Court 
added that parties who have the benefit of 
legal advice ought to be left to manage their 
own cases without interference from the 
Court. 

(2) Bai Kali v. Ala^vkh Pirbhai, 16 B. 86 
(1800). 

(3) Ib. ; Kaji Ahmad v. Kaji Mahamad, 9 
B. 308 (1884); Gora Chand Ghose v. Raj 
Coomar Doss, 6 W. R. 1 1 1 (1866) ; Ram Phul 
Pandey v, Wal. Ali Khan, 14 W. R. 06 
(1870). Under the ( ode of 1859 the Court had 
very little, if any, tilscrotion at all in tho 
matter, and the present as well as the last 
Code show there is none except where there is 
abuse of procedure : see Rajendro Narain v. 
Rajah Kumud Narain, 3 C. L. R. 669 ; as 
regards exemption from giving evidence in 
Court, see s. 401. 

(4) Ram Phul Pandey i>. Wahed Ali Khan, 
supra. 


the Court may, when the case is heard, 

(6) Sect. 151. Cf. 257, Cr. Pr. Code ; 
though there was no express provision of tho 
same character in the last Code, tho matter 
might have been dealt with under the in- 
herent power stated. 

(6) Kaji Ahmad v. Kaji Mahamad, 9 B. 
308 (1884) ; Abdool Kadir v. Shaikh Abin 
Mirdha, 24 W. R. 290 (1875). Under the 
Code of 1859 the Court had a discretion 
to refuse summons if the application was 
made at a time which appeared to render 
it impossible that the witnesses should bo 
brought : Rajendro Narain v. Rajah Kumad 
Narain, 3 C. L. R. 669 (1878); Indro 
Chunder v. Dunlop, 9 W. R. 630 (1868) ; but 
see Brojo Nath Mookhopadhya v. Pretap 
Chunder, 22 W. R. 296 (1874) ; and now the 
Court should issue summonses at the appli- 
cant’s xisk, and unless proper cause is shown 
refuse to adjourn the hearing if the witness is 
not in attendance : Bhagwat Das v. Debi Din, 
16 A. 218(1894). 
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WJiere the party liad himself originally undertaken to bring the witnesses 
it was lield that his failure to do so was no sufficient reason for depriving the 
party of his right to liave subpoenas issued, although it might be a reason for 
not waiting for them if the plaintiff’s case had been in other respects finished 
before tliey could be examined. (1) In fact the question whether a Court should 
issue a summons or should adjourn, are two entirely distinct matters. (2) The 
Court lias, except in cases of manifest abuse of procedure, no discretion to refuse 
an application for summons. Even after issues liavc been fixed or the hearing 
has commenced, the Court must grant summonses if applied for, lliougli it may 
inform the party applying that it does not intend to adjourn tlic hearing for tlie 
attendance of the witness. For it miglit liappen tliat the hearing was not con- 
cluded before the witness appeared and that it would be riglit to liear the witness 
so summoned ; (3) and a Court cannot tell beforehand what means a party may 
liave for facilitating the attendance of his witnesses. (4) If the Court wrongly 
refuses summons the High Court may interfere in revision. (5) If summons 
lias been granted and the witness does not appear, the Court will proceed unless 
an application is made to adjourn. And it will not grant this unless good cause 
is shown. Tlie Court has a discretion either to issue a second summons when the 
first fails, or to take stronger measures, as to which see 0. XVI. rr. 10-12, 17, 18. 
It is, however, the business of the party to move the Court to do what is necessary 
for his case. (6) Wlicn, however, a witness has been summoned to give evidence 
in a case which is not reached, it is not necessary to issue a fresh summons to 
the witness. He need only be warned that his attendance will be required on 
tiic day to which the hearing of the case may be postponed. (7) The question 
of the issue of summons must also be distinguished from the question whether 
a party will be allowed to supplement his evidence after his case has been 
closed. (8) 


2. (!) The party applying for a summons sliall, Lefore the 
Expenses of witness summons is granted and within a period 
to be paid into Court on to be fixed, pay into Court such a sum of 
applying for summons. ixiouey as appears to the Court to be sufficient 
to defray the travelling and other expenses of the person 
summoned in passing to and from the Court in which he is required 
to attend, and for one day’s attendance. 


( J ) Pandurang Anpai v. Kesha vj i Jadhavj i, 
0 B. 742 (1882). 

(2) Abdool Kadir v. Shaikh Abia Mirdha, 
24 W. R. 290, 291 (1876). 

(3) Bai Kali v. Alarakh Pirbhai, 16 B. 86 
(1890); Krishna Chum Baisakh v. Protab 
Chunder Surma, 7 0. 660, 666 (1881) [Court 
should not refuse application merely because 
In its opinion the witness cannot be present or 
docum(‘nt cannot bo produced before termina- 
tion of th(‘ trial. The application may in the 


event prove fruitful]. 

(4) See Kaji Ahmad v, Kaji Mahainad, 9 B. 
308, at p. 310 (1884). 

(5) Ib. 

(6) Dowlut Mundur ?;. Omrao Singh, 14 
W. R. 3.36 (1870). 

(7) Subbarayadu v, Chenchnramaya, 24 
M. 200 (1900) ; Vijayaraghava v. Koinar- 
appa, 22 M. L. J. 409(1912). 

(8) Syud Abdool AH v. Mullick Sndderooil- 
deen, 14W.R. 493(1870). 
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(2) In determmhig the amount 'payable under this rule, the 
Court may, in the case of any pei^son summoned 
to give evidence as an expert, alloiv reasonable 
remuneration for the time occupied both in giving evidence and in 
performing any 'work of an expert character necessary for the 
case. 


(3) Where the Court is subordinate to a High Court, regard 
_ , , shall be had, in fixing the scale of such 

caeo expenses. expenses, to any rules made in that 

behalf. 


Expenses of witnesses. — See sect. 151 of Act VIII. of 1859. Before a 
witness is summoned, a sufficient sum for liis expenses in going to and from 
tiie Court and for one day’s attendance must be deposited in Court.(l) It 
was in an eai ly case (2) held that the sum fixed must have reference to the travelling 
expenses or other cliarges of a similar nature ; and where a witness who had 
incurred no expense in travelling asked for compensation for loss of time the 
application was refused. A party need not pay any more into Court until it 
has fixed wliat is reasonable. (3) Once sworn, a witness must give his evidence 
even though his expenses have not been paid. But he does not cease on that 
account to be under the protection of the Court, and he is entitled to be paid 
his expenses though he has not applied for them before giving his evidence.(4) 
The provisions relating to the payment of witnesses no doubt contemplate that 
tlie expenses should be paid by the party who asks tlie Court to summon the 
witness before he gives his evidence, but they do not declare that unless this is 
done the Court has no power to require their payment. They are intended for 
the benefit of the person summoned, and there is nothing in them to protect the 
party who asks the Court to issue a summons from his liability to pay the expenses 
of the witness if the Court per incuriam, or in order to save delay, issues the 
summons without seeing that the party applying for it discharges the duty 
imposed on him by law. If he partially fails in such duty, and deposits some 
part, but not the whole of the expenses, the Court may require him to pay a 
further sura, and may levy the amount summarily from him. There is no reason 
why tht5 party should be in a better position when he fails to deposit any part 
of the expenses, or if the witness has given his evidence than if he has not done 
so. (5) A Court wliile bound to fix a reasonable amount to defray the expenses of a 
witness may allow only travelling expenses and charges of a similar nature not 
including coiiii ^^usation for loss of time. It may be a question whether this is 
in all cases sufficient. The case of expert witnesses is, however, recognized as 
exceptional, and the section has been amended to allow of a fee to sucli a 
witness. 


(]) Soo Saran v. Biswas, 6 W. R. S. C. 
Ref. 6 (18C0) ; as to further expenses, see r. 4. 

(2) Nawab Nazira v. Prosono Naraiu, 2 
Hyde 230 (1864). 

(.3) Molmn Mundur v. Brij Bhookan, 9 


W. R. 127 (1868). 

(4) London, Bombay & Mediterranean 
Bank v. Mahomed Ibrahim, 4 B. 619 (1880). 

(5) Voloti Chenchuramaya v. Annamraju 
Narasirahayya, 17 M. L. J. 435 (1907). 
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3. The sum so paid into Court shall be tendered to the 
Tender oi expenses to person summoned, at the time of serving the 

summons, if it can be served personally. 

Tender of expenses to witness. — ^Act VIII. of 1859, sect. 151. After 
the list of witnesses have been filed and cost of service, etc., deposited,* the 
Court’s ojBhcens, and not the party, are responsible for the service and return 
of procesB.(l) 

4. (1) Where it appears to the Court or to such officer as 
Procedure where in- it appoints in this behalf that the sum paid 

sufficient sum paid in. Court is not sufficient to cover such 

expenses or reasonable remuneration, the Court may direct sucli 
further sum to be paid to the person summoned as appears to be 
necessary on that account, and, in case of default in payment, may 
order such sum to be levied by attachment and sale of the moveable 
property of the party obtaining the summons ; or the Court may 
discharge the person summoned without requiring him to give 
evidence ; or may both order such levy and discharge sucdi 
person as aforesaid. 

(2) Where it is necessary to detain the person sunmioned 

Expenses of witnesses C!ourt 

detained more than one may, from time to time, order the party at 

whose instance he was summoned to pay 
into Court such sum as is sufficient to defray the expenses of 
his detention for such further period, and, in default of such 
deposit being made, may order such sum to be levied by attach- 
ment and sale of the moveable property of such party ; or the 
Court may discharge the person summoned without requiring 
him to give evidence ; or may both order such levy and discharge 
such person as aforesaid. 

Levy and discharge. — Under the present section the Court can both 
order a levy and discharge. Under sect. 157 of tlie Code of 1859, the powers 
given were alternative. (2) 

5. Every summons for the attendance of a person to 
Time, place and pur- evidence or to produce a document shall 

pose of’ attendance to be specify the time and place at which he is 
specified in summons. required to attend, and also Vhether his 


(1) Mt. Muasitee Khanum v Hookoom of the section it was held that no action for 

Bibee, 16 W. R, 88 (1871). the expenses of a witness will lie : Saran v. 

(2) See Bijoykishen v. Joykishen, 12 W. R. Biswas, 6 W. R. S. 0. Ref. 6 (1866). 

430 ( 1 869). In consequence of the provisions 
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attendance is required for the purpose of giving evidence or to 
produce a document, or for both purposes ; and any particular 
document, which the person summoned is called on to produce, 
shall be described in the summons with reasonable accuracy. 

Summons to Sive evidence. — Sect. 152, Act VIII. of 1859. A written 
summons distinctly describing the nature of the document required must be 
issued on a party required to produce it ; a verbal order to his pleader is not 
such a summons as is contemplated by law, and is not sufficient.(l) 


6. xiny person may be summoned to produce a docu- |s. 164,] 
Sofflmoiu to produce meut, without being summoned , to give 

dociunent. evidence ; and any person summoned merely 

to produce a document shall be deemed to have comphed with 
the sununons if he causes such document to be produced instead 
of attending personally to produce the same. 

7. Any person present in Court may be required by the Ls. 166 ,] 

Power to require per- Court to give evidence or to produce any 

sons present in Court document then and there ill his possession or 
to give evidence or ^ 

produce document. pOWCl’. 


Summons how served. 


8. Every siiiJimons under tim Ordet' shall be served as [s. I66.j 
nearly as may be in the same manner as a 
summons to a defendant, and the rules in 
Order V, as to proof of service shall apply in the case of all 
summonses served under this rule. 


Summons, how served. — Act VIII. of 1859, sects. 154--157. The Code 
of 1859 contained separate sections dealing with service of summons on a witness. 
The rules of service both in the last as under the present Code are assimilated 
to those ref(‘rriiig to service on defendants, as to which see rules dealing with 
same. 


9, iService shall in all cases be made a sufficient time before Is* 167.] 
Time tor serving sum- the time specified in the summons for the 
attendance of the person summoned, to allow 
liim a ]*eesoriabIe time for preparation and for travelhng to the 
place at whic lj his attendance is required. 

Time for service. — The provision in this rule is one in favour of the witness, 
and for enforcing diligence on the party ; it does not give to the Courts any 
discretion as to granting or enforcing summonses in consideration of their being 
applied for at a late period. If, however, there has been delay, the Court may 
rtduse to adjourn the case for the attendance of the witnesses. (2) 

(1) Doorgamouee Dossee v, Benodo Monec (2) Eaji Ahmed v, Kaji Mahamad, 9 B. 

Dossco, W. B . 1864, p. 164. 308, 310 (1884) ; see notes to r. 1, ante. 
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10 . ( 1 ) Whm a person to whom a summons his heen issued 

Procedure iuhere wit- ^o give evidence or to produce 

ness fails to comply a document fails to attend or to produce the 
with summons. document in compliance with such summons, 

the Court shall, if the certificate of the serving-oj05cer has not 
been verified by affidavit, and may, if it has been so verified, 
examine the serving-officer on oath, or cause him to be so 
examined by another Coui’t, touching the service or non-service 
of the summons. 

(2) Where the Court sees reason to believe that such evidence 
or production is material, and that such person has, without 
lawful excuse, failed to attend or to produce the document in com- 
pliance with such summons or has intentionally avoidc^Z service, it 
may issue a proclamation requiring him to attend to give evidence 
or to produce the document at a time and place to be named 
therein ; and a copy of such proclamation shall be affixed on the 
outer door or other conspicuous part of the house in which he 
ordinarily resides. 

(3) In lieu of or at the time of issuing such proclamation, 
or at any time afterwards, the Court may, in its discretion, issue a 
'Warrant, either ivith or without hail, for the arrest of such person, 
and may make an order for the attachment of his property to 
such amount as it thinks fit, not exceeding the amount of the 
costs of attachment and of any fine which may be imposed under 
rule l.J : 

Provided that no Court of Small Causes shall make an oider 
for the attachment of immoveable property. 

Absconding witness. — This section corresponds with sect. 159 of Code of 
1859. The words in first para^aph, “ . . . hj another Court ” vraie mseited 

in this section in the last Code by sect. 16, Act VII. of 1888. The present section 
has been reconstructed and the penultimate paragi*aph omitted. 

If the return of service has not been verified, the Court must examine the 
serving-officer on oath. In other cases it has a discretion. See notes to r. 12. 
Before issuing a proclamation, the Judge must satisfy himself whether the evidenc 
of the witness is material, and that there is no excuse for non-attendance, or that 
he is keeping out of the way. Both these conditions must be fulfilled, and then 
the Court can act under this section and let the case stand over.(l) When the 
return of service is made on the day of trial, the party is entitle djto some time to 
prove that the evidence is material, and that the witness is keeping away.(2) 


[\) Bhubun Moyeo v. KJahoree Dossee, 6 13 w. K. 416 (1870). 

W. R. 235 (1866) ; Ajoodhya Doss v, Biboe ( 2 ) Prem Chand Roy v. Becharam, 6 W. R. 
Misrim, 15 W. R. 176 (1871); Kaleo Dass 126 (1866). 

Cliu( 5 kc'i'biitfcy c. Eshan Chunder Chattorjoe, 
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Inasmuch as the Judge is given a discretion, he is not bound to act on an applica- 
tion, but the discretion must be exercised in a reasonable manner. (1) Where 
the conditions mention'd exist the Judge should not refuse', an application unless 
it appears that the appli(^ant is not entitled to the assistance of the Court either 
by reason of having aided in or connived at the absconding of the witness, or of 
having otherwise placed himself in such a position that it would be inequitable to 
grant it. (2) If the Court refuses to issue process, it is advisable that it should tell 
its reasons for such refusal. (3) It is for the party to produce his evidence, or, at all 
(events, to exhaust all the means that the law gives him for its production. He 
should, therefore, it was held, on the expiry of the proclamation, apply for attach- 
ment. If he does not, but goes to trial upon the evidence which he has succee ded in 
getting, the Coui’t must decide the case upon the evidence before it. (4) The thir d 
clause is new, and gives the Court power to issue a warrant with bail iiisti'ad of 
compelling a witness, as was formerly the ease, tc) submit to the humiliation of 
production in custody before In* could obtain an order for his release. 


11. Where, at any time after the attachment of his property, 
u witaess appears, such person appears and satisfies the Court- 

attachment may be with- . (a) that he did not, without lawful excuse, 
*^^*^”* fail to comply with the summom 

or intentionally avoid service, and, 

(6) where he has failed to attend at the time and place named 
in a proclamation issued under the last preceding ride, 
that he had no notice of such proclamation in time to 
attend, 

tlie Court shall direct that the property be released from 
attachment, and shall make such order as to the costs of the 
attachment as it thinl^s fit. 

12. The Court may, where such person does not appear, 
Procedure if witness or appears but fails so to satisfy the Court, 

fails to appear. impose upon him such fine not exceeding five 

hundred rupees as it thinks fit, having regard to his condition 
in life and all the circumstances of the case, and may order 
his property, or any part thereof, to be attached and sold or, if 
already attached under rule JO, to be sold for the purpose of satis- 
fying all cosi^ of such attachment, together with the amount of 
the said fine, if any : 

Provided that, if the person whose attendance is required 


(1) Poran Chunder v. Gopconath Singh, (3) Ozocr Mahomed v. Bydnath, 5 W. R. 

8 W. R. 606 (1807). Act X. 6 (1866). 

(2) Rajoo Singh v. Balgobind, 1 W. R. 26 (4) Luchmun Singh v Chokowroo Singh, 

(1864); SCO also Shaikh Jafur v. Gooroo 26 W. R. 164 (1876). 

Pershad, 3 W. R. 97 (1806). 


[s. 169.] 


[s. 170.] 
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pays into Oouit the costs and fine aforesaid, the Court shall 
order the property to be released from attachment. 

Nazir’s Report. — The Nazir’s report of service of summons, or issue of 
proclamation, is sufficient to admit of the (Jourt taking steps to enforce the 
attendance of a witness, but when the Court proceeds to impose the penalty, 
the serving-officers should ordinarily be examined and cross-examined on oath.(l) 

Sales. — Such sales require (umffimation by the Court. (2) 

Appeal. — No appeal lies from an order r(d<‘asing property from an atta(‘li- 
ment under this proviso. (3) 


13. The 'provisiom imth mjard to the aiiaohmvnl attd mle of 
'property in the execution of a decree shall, so 
Mode of attac mint ^ applicahle, he deemed to ap'ply 

to any attachment mid sale under this Order as if the 'person whose 
property is so attached were a jiidgmenl-debtcr. 


14. Subject to tlic 'provisions of this (V.)do as to attendance 

Court may of its own appearance and to any Iwiv fw tlw 

accord summon as wit- time being in force, where tlio (Joint at any 
nesses strangers to suit. thinks it necessary to examine any person 

other than a party to the suit and not called as a witness by 
a party to the suit, the Court may, of its own motion, cause 
such person to be summoned as a witness to givewidence, or 
to produce any document in his possession, on a day to be 
appointed, and may examine him as a witness or require him to 
produce such document. 


15. Subject as last aforesaid, whoever is summojied to 
Duly of perwns sum- and give evidence in a suit shall 

moned to give evidence attend at the time and place named in the 
or produee document. summons for that pui*pose, and whoever is 
summoned to produce a document shall either attend to produce 
it, or cause it to be produced, at such time and pjace. 


(1) i^e Nilkttut Bhuttaoharjee, 1804, W. R. (2) Badri Praaad v. Tej Singh, 33 A. 68 

Misc. 0 i but Bce now 0. XVI. r. 10, where a (1910). 

discretion is given whei'e the certificate has (3) Badri Prasad v. Tej Singh, 33 A. 68 

been verified, (1910). 
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16. (1) A person so summoned and attending shall, unless [». 173 .] 
When they may de- the Court otherwise directs^ attend at each hear- 
P"** ing until the suit has been disposed of. 

{^) On the application of either party and the payment 
through the Court of all necessary expenses {if any), the Court may 
require any person so summoned and attending to furnish security 
to attend at the next or any other hearing or until the suit is dis- 
posed of and, in default of his furnishing such security, may order 
him U) be detained in the civil prison. 

Departure of witnesses. — This section in the last Code got rid (i) of a 
difficulty f(‘lt in an early case 5 ( 2 ) in which it was held that when a case was 
adjour ned for fiirtlier leuiring before the witnesses had been examined, the Coint 
could not bind them down to attend again. The provision is now still further' 
simplified, and power is given to enforce attendance by taking a recognizance. 

As to the recall of a witness, see 0. XVIIl. r. 17. 


17. The provisions of rules Jo to IJ shall, so far as theyicUs.n^ 
Application of rules 10 (ire applicable, be deemed to apply to 

person who having attended in compliance with 
a siuunions, departs, without lawful excuse, in contravention of 
rule K). 

’9 

18. Where any person arrested wider a warrant is brought [s. 174 , 

Procedure where wit- custody and ceiimot , owing 

ness apprehended cannot to the absence of the parties or any of them, 
document**^^^ produce gj^ye evidence or produce the document 
which he has been summoned to give or pro- 
duce, the Oouil may require him to give reasonable bail or other 
security for his appearance at such time and place as it thinks 
fit, and, on such bail or security being given, may release him, 
and, in default of his giving such bail or security, may order him 
to be detained in the civil prison. 

Enforcement of attendance. — Every Court is bound iu justice to render 
all reasonable a.s;si stance to a party to enforce the attendance of his witnesses. (3) 

It is, however, the duty of the parties themselves to move the Couit when their 


(!) See O’Kinealy, Civil Pro. Code, s. 173. properly, and not so as to encourage witnesses 

(2) VonUatappa o. Fapammah, G Mad. evading attendance : Saroda Dossec«;. Buroda 

H. C. R. 132 (1870). Kant Roy, 6 W. R. Act X. 49 (1886) ; Ozeer 

(3) Nilmom e Banerjee v. Shurbo Mongola, Mahomed v. Bydnath, 5 W. R. Act X. 6 

6W. R. 14(1866). Though the Court has been (1866). Cf s. 108 of the Code of 1859. 
given a (liscretiou, it should bo exercised 

3 U 
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witnesses do not ai)pettr.(l) This rule is of a penal character, and iti provisions 
must be strictly complied with.(2) Due service of suinmons is the foundation 
for an order under this rule ; and, therefore, if the suinmons has not been duly 
served, the power under this rule is not exerciseable.(3) The rule, contemplates 
the case of a jierson who has been served, and, failing to attend, has been arrested 
and brought before the Court ; it does not apply to the case of a person who 
attends and says he has not the document required. (4) The Court must, on an 
application, satisfy itself of due service and failure to attend or departure. It 
is, however, not necessary to institute a formal investigation and come to a 
determination on the evidence addu(5ed. If service is proved, and the proof 
leads the Judge to believe that the summons had come to the knowledge of the 
witness, and he sees no reason to doubt that the witness can give material evidence, 
and there is no one in attendance who can account for the absence of the witness, 
a warrant may issue. (5) What is lawful excuse must depend upon the circum- 
stances of each case, but there is no obligation to issue a warrant wh(*n absence 
is du(‘. to non-payment or non-tender of the necessary (‘xpenses.(6) The Court 
must, in all cases, pass some order on an application ; (7) and should, grant it 
where the witness is material, and there is no reason to believi* that the applicant 
is responsible for his non-appearances, or has otherwise placed himsiJf in such a 
position that it would be inequitable to grant his application. (8) And if a case 
falls within the rule, the applicant having done all that lay upon him to si'cure th(s 
attendance of the witne^ss, the attendance should be enforced, and the applicant 
should not be required to take out fresh summonses. (9) The opinion of the Judge 
that the witnesses are not likely to benefit a party’s case, (10) or his belief that he 
could inflict no punishment under the penal (lode, (11) afioi’ds no valid reason 
for refusing the application. A witness who has failed to appear on his 
summons can only be fined after he has been arrested and brought before the 
Court.(12) 


19. No one shall he ordered to attend in person to give 
No ivitness to be evidence unless he resides — 

(») withiii the local limits of the Court’s 
certain limits. ordinary original jurisdiction, or 


(J) Bachman v. Lall Bcharcc, 13 W. K. 
324 (1870) ; Nand Mohun Chowdhry r. 
Cloluck Nath Neogeo, 11 W. R. 99 (1869). 

(2) Kali Narain Roy v. Shaikh Bajoo, 3 
(J. W. N. 307 (1898). 

(3) Kali Narain Roy v. Shaikh Bajoo, 3 
C. W. N. 307 (1898), 

( 4 ) Inn Prem Chaud, 12 B. 03 (1887). 

(6) Periyauna Chotty v. Govinda Gounden, 

5 M. U. C. R. 104 (1809). 

(0) Todar Mai v. Said Muhammad, 17 A. 
277 (1896). 


(7) Nilmoney Chowdhry v. Hosseiii Ally, 
5 W. R. 222 (1866). 

(8) Rajoo Singh v. Balgobind, 1 W. R. 
26 (1864). 

(9) Biaaambhur Sircar v. Sooroodhuny, 3 
W. R. 21 (1865). 

(10) Ozeor Mahomed v. Byduath, 6 W. R. 
Act X. G (1860). 

(11) Nilmoney Banerjoc v. Shurbo Mongola, 
0 W. R. 14 (1866). 

(12) Kali Narain Roy v. Shaikh Bajoo, 3 
C. W. N. 307 (1898). 
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(6) without such limits hut at a place less than fifty or (where 
there is railway or steamer communication or other 
established 'public conveyance for five-sixths of the 
distance between the place where he resides and the 
place where the Court is situate) less than two hundred 
miles distance from the Court-house. 

• 

20. Where any party to a suit present in Court refuses, [s. 177.] 
Consequence ol refusal without lawful excuse, when required by the 

of party to give evidenee Court, to give evidence or to produce any 
when caUed on by Court, (document then and there in his possession or 
power, the Court may fronoume judgment against him or make 
such order in relation to the suit as it thinks fit. 

21. Where any party to a suit is required to give evidence [s. 178.] 

Rules as to witnesses produce a document, the provismis as 

to apply to parties sum- to witnesses shall apply to him so far as they 
moned. t i i 1 1. j 

are applicable. 

Parties. Ilic pj cccding rules deal with witnesses wku are not parties. 

A party may appear by pleader oj- in person. In the former case if the j)leader 
jcfuses or is unable to answer any mattuial uui'stion, the Court may direct the 
abst'iit party to attf'iid under 0. X. r. 4, and on his failm-e to do so may iironouncc 
judgment against him. Jf a pariy, w^hether appearing by ph'ader or in person, 
who is present in Court refuses without lawful excuse to carry out an order 
under r. 20 the penalty is that stated thcTein. Under sect. 170 of the Code of 
1859, a party who being summoned to give evidence or to produce a document, 
failed without lawful excuse to comply with the order, was also liable to have 
judgment passfid against him. But this section has not been re-enacted, and by 
sect. 178 of the last Code and r . 21 of this Cod<‘ a party is to be dealt with in such a 
case on the same footing as any person summoned as a witness. The liability, 
therefore., to judgnumt in case of default is limited to the specific instances 
mentioned in 0. X. rj'. 4 and 20, supra. Contempt of Court may be punished 
by fine and imprisonment. (1) This rule gives a further power which is one to 
be used with forbearance and is to be enforced gen<‘rally in cases of contumacious 
refusal. (2) What is or is not lawful excuse must depend upon the circumstances 
of each cas. , '^Die decision in one case can scarcely be a guide in anothfii*, unless 
the facts are pre r I'^i jy the same. (3) R. 20 applies to Probate cases, but it will not 
justify the Judge ii> dispensing with proof of the execution of a will. (4) It has 


(1) Soo m. 480-484, Cr. Pr. Code. Jha, 18 W. R. 63, 64 (1872). 

(2) Sue Jeshta Ramjii;. AwakorMullandca- (4) Ravji Ranchod Naik v. Vishnu 

gata, 3 M. H. C. R. 299 (1867), whoro, though Ranchod Naik, 9 B. 241 (1884), rof. Mon 
the case was 6ndcr the Code of 1869, the cir- mohinee Guha v. Banga Chandra Das, 31 C. 
cumstances were similar to those of r. 20. 357 (1903). 

(3) See Baboo Durga Butt v. Jhengoor 
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been held by the Privy Council that even when no order is by the Court 
under this rule it is incumbent on plaintifis to give evidence in support of th(ur 
claims; (1) and in a recent Privy Council decision where plaintiffs who had 
executed separate mortgages abstained from giving evidence to explain how these 
could be consistent with jointness, it was held that this abstention helped to rebut 
the presumption of jointness.(2) 


(1) Lai Kumvar v. Chiranji Lai, 37 I. A. (2) Ram Singh v. Musst. Tursa Kunwar, 
1, 4 (1909). 17 C. W. N. 1085 (1913). 



ORDER XVII. 

Adjoummenis, 

1 . (1) The Court may, if sufficient cause is shown, at any 
Court may grant time stage of the suit grant time to the parties or 
md adioum hearing. any of them, and may from time to time 

idjourn the hearing of the suit. 

(‘?) In every such case the Court shall fix a day for the further 
r-.*. »» liearing of the suit, and may make such order 
cost, of adjournment. thinks fit with respect to the costs 

^cca.sioned by the adjournment : 

Provided that, when the hearing of evidence has once begun, 
bhe hearing of the suit shall be continued from day to day until 
ill the witnesses in attendance have been examined, unless the 
Court finds the adjournment of the hearing beyond the following 
lay to be necessary for reasons to be recorded. 

“ Grant time.’^ — That is at the instance of the parties. It has been held 
.hat the sections in the last Code which correspond with this and the next rule 
lid not apply to an adjournment which is not made at the instance of the parties, 
nit which is necessitated by the rules of Court which rebates the disposition of 
ts own bu8iness.(l) 

Sufficient cause.’^ — This must de^iend upon the circumstances of each 
larticular case, and precedents f2) are not generally of use. The Court, how- 
sver, should act reasonably and with indulgence towards litigants where there 
8 no ground for imputing a deliberate intention to delay. A party has a legal 
‘ight to ask the assistance of the Court in obtaining summons to, or a commission 
:or the examination of, a witness. But if he has delayed so long that he fails 
;o get the proeess executed in suffichmt time, he, of course, must take the conse- 
quences ot hi: l^lay. The Court will not adjourn the case to remedy his 
ieglect.(3) 

Costs. — This rule gives the Court ample discretion as to the particular 
lirections to be given in the matter of costs occasioned by the adjournment. 

(1) Sm. Toolsey Mouee Daaso© v. Sm. Dadabhai v. Sorabji, 3 Bora. H. C. R. 55 

Prosad Money Dasaeo, 2 C. W. N. 490 (1898). (1866) ; Sm. Toolsey Monee Basseo v, Sm. 

(2) See Baboo Seotarara Sahoo v. Gollam Prosad Money Dassee, 2 G. W. N. 490 (1898). 

Jahoo, 18 W. R. 325 (1872) ; Simon Elias v. (3) Hari Dass v. Meer Moazam, 15 W. R. 
Forawar Mull. 24 W. R. 202 (1876); 447(1871). 


t. ise.] 
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Sufficient opportunity should be given to the party obtaining the adjournment to 
enable him to carry out the, order of the Court and produce his evidence. (1) 

Review: Appeal. — Once an order for adjournment has been made it 
should not be rescinded on review unless on good and sufficient cause shown 
and in the presence of the other party. (2) Orders under this rule arc not open 
to appeal. (3) Their propriety can be questioned in an appeal fi’om the final 
decree. An Appellate Court, however, is not generally inclined to interfere 
with inferior Courts, in the exercise of the discretion allowed to them to grant or 
refuse an adjournTnent.(4) An order made by a Judge of the High Court at 
settlement of issues fixing a distant date for the hearing of a suit is not an order 
under this rule and is appealable under the Letters Patent. (5) 

2. Where, on any day to which the healing of the suit 
Procedure if parties adjourned, the parties or any of them fail 
tod **^*^^**^ appear, the Court may proceed to dispose 

® ' of the suit in one of the modes directed in 

that behalf by Order IX, or make such other order as it thinks fit. 

Applicability.- -’This rule is an application to adjourned hi arings of the 
procedure prescribed for the first hearing. The distinction between this rule 
and the next is that wlu're there is a default in the appc'arancc of the parties 
and their pleaders on the date fixed for the adjourned trial of the suit, a decree 
may be passed under this rule, and subsequently the case may be riwived under 
0. IX. r, 9 ; but where time has been given to one of the parties to do an act 
and he fails, the order is passed under the next rule, and the mattei* cannot be 
r(‘vived hut is only subject to review of judgment or to ai)peal.(6) This rule, 
which speaks of the disposal of the suit, includes cases in which there may not 
be any materials before the Court to (‘liable it to pronounce a decision on the 
merits. The next rule contemplates a case in which the Court has materials 
before it to enable it to proceed to a decision of the suit. The contingency, 
however, contemplated in this rule may happen in a case which falls within the 
letter of the next^ rule. In such a case, if there are no materials on the record, 
the appropriate procedme to follow would be that laid down in this rule, 
whereas if there are materials the Court should proceed under the next rule. (7) 
The effect of this rule is to make 0. IX. r. 8 apidicable to adjourned hearings of 
cases. (8) See notes to that rule. 


(1) Dhaniram v. Murli Lai, 13 0. W. N. 
525 (1909). 

(2) Bishen Perkash Riittiin Geor, 20 
W. R. 3 (1873). 

(3) 0. XLIII. r. 1. 

(4) Simon Elias v. Jorawar Mull, 24 W. R. 
202 (1875). 

(6) R. V. R., 14 M. 88 (1890). 

(C) Soe Ryall V. Sherman, 1 M. 287 (1877) ; 
Ambalavana v. Subramania, 6 M. H. C, R. 
262 (1871) ; [under the corresponding section 


of the Code of 1859], Sriraja Venkataramaya 
V. Anumukonda Rangaya, 7 M. 41 (1883) ; 
Alwar Ayyangar v. Seshammal, 10 M. 270 
(1887.) ; Kador Khan T;. Jnggeswar, 36 C. 
1023 (1908). 

(7) Mariannissa v. Ramkalpa Gorain, 84 
C. 235 (1907), discussed in Chandramathi v, 
Narayanasami, 33 M. 241 (1909); Enatulla 
Basnnia v. Jibon Mohan, 19 0. L. J. 535 
(1914). 

(8) Ib., at p. 237. 
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“ Any day.”— That is the specific day to which the suit is adjourned. The 
rule does not apply unlesr a day has been fixed for hearing under the last rule.(l) 

It is illegal to decide a case in the absence of any party without fixing a day for 
the hearing of the case, if the hearing had not taken place on the day originally 
fixed. (2) 

“ Dispose.” — This term in this rule refers not only to the disposal of the 
suit ex parte, but also to the final disposal of it, and includes tlu*reforc not only 
the procedure up to the i>assing of the decree, but also the procedui*e for setting 
aside that decree when made. A Court, therefore, which has rightly dismissed 
a suit on an adjourned hearing by virtue of the provisions of this rule and 0. IX. 
r. 8, may also restore it under r. 9 of that Order. (3) 

“ Other order.” — The Court is not bound to proceed under the rules 
mentioned. (1) 

Appeal. — It was held that an ord(‘r dismissing a suit at an adjourned 
hearing for non-aj)pea]‘an(!e of tlu^ plaintifi and his pleader was an order under 
sect. 157 of th(‘. last Code, and its consequential sect. 102 and not 158, and a 
refusal to consider an a])])lication under sect. 103 of that Code was appealable. (5) 

No appeal was hold to li(‘. from an order under the s(‘ction corresponding with 
this rule read with sect. 108 of the last Code, setting asidt' a decr( (‘ passed ex 
parte in default of appearance of the dehmdant on the day to which the hearing 
of the suit had been adjourned. Under 0. XLTIT. an appeal is givcm in the case 
of orders und('r rr. 9 and 13.(6) 

3. Where any party to a suit to whom time has been granted [»• 

Court ma roceed not produce his evidence, or to cause 

with^n^ngSer i»ny the attendance of his witnesses, or to perform 
fails to produce evidence, other act necessary to the further progress 
of the suit, for which time has been allowed, 
the Court may, notwithstanding such default, proceed to decide 
the suit forthwith. 

Applicability.— This rule applies to a party to whom time has been given 
to do some act and who makes default.(7) As to the, distinction between it and 


(1) Baboo Seetaram v. Roy Baboo, 18 Rangaya, 7 M. 41 (188.3) ; Shrimant Sagajirao 

W. R. 325 (1872). v. Smith, 20 B. 7.30 (1895) ,- in whioli two 

(2) Moor Mukhoo v. Ameerun, 6 S. J). N. latter cases tho subordinate Courts were 

W. 1865, ij. 197 ^^’Kinealy, s. 167. directed to hear applications under sect. 103 

(3) Bangsidhari v^hosc v. Digam ber Mitra, of tho last Codo. 

Cal. H. 0. Rule 2 (j :’2 of 1906, 18th July, (4) Soo Hira Dai v. Hira Lai, 17 A. 638 

1906, referring to Janardhun Dobey v. Ram- (1885). 

dhono Singh, 23 0. 738 (1896) [which was (5) Shrimant Sagajirao v. Smith, 20 B. 

a case of a defendant applying under sect. 736 (1895) ; dissented from in Naganada v, 
lOSandnotof (as was tho case in tho decision Krishnamurti, 34 M. 97 (1910); soo s. 688, 
first cited) a plaintiff applying under sect, clause (8) of last Code. 

103]. Alwar Ayyangar v. Seshammal, 10 (6) Bhagwan Dai v. Hira, 19 A. 366 (1897). 

M. 270 (1887), proceeds upon a similar view. (7) See Kader Khan v. Juggeswar. 35 C. 

Sriraja Venkataramaya v. Anumakonda 1023 (1908). 
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the last rule, see notes to that rule and post. It was held under the last Code 
that the former section did not apply to proceedings in execution.(l) 

“ Any party.” — The rule does not refer to adjournments by the Court 
at its own motion ; (2) and appears to apply, to a case where any one party 
and not both has had a case adjourned.(3) Where, after issues had been settled 
the liearing was adjourned to a Axed date for Anal disposal, and on that date 
])laintiA did not appear, on which the suit was dismissed, it was held that th(‘ 
former section did not apply, as it had been adjourned in the ordinary way and 
not in favour of either party for the purposes mentioned. (4) 

To whom time.” — A date musl. l)e Axed within which the act must be 
done. The stringent })ro visions of the rule cannot be put in force unless thi‘ party 
has had distinct notice in respect of time, of what is required of him, and 
default in the matter (d time is of tin* essence of the particular kind of default 
contemplated. (5) 

“Fails.”- -It musl, be shown that a speciAc order has been disobeyed, 
either as regards time (vule ante) or otherwise. So as costs are ordinai ily recover- 
able in execution there is no default to obey an order as to costs in tlie absence 
of a speciAc direction, making tlie payment of costs a condition precedent to tlie 
hearing of the evidence of the party in default. (6) Where the Court refused to 
grant plaintiff’s application to be allowed to examine a defendant as a witness 
on her behalf, and on the adjourned date of hearing the plaintiff failed to produce 
any other witness, it was held that as plaintiff’s application should not have been 
refused she had not committed default. (7) 


“ Any other act.” — Tlie rule, while mentioning the production of evidence 
and the attendance of witnesses, (8) says any other act ; provided thai. that act 
is necessary to the further progress of the suit, such as the payment of costs for 
tli(^ issue of a commission ; (9) but not where the plaintiff fails to hiake uj) a 
deAciency in respect of stamp, such matter having been provided for by sect. 
54, now b. VII. r. 11, rtnte.(lO) 


“ To decide the suit.” — ^Default does not lead to the dismissal of the plain- 
tiff’s suit, or the decreeing of the claim against the defendant if the plaintiff or 
defendant make default respectively ; (11) nor is an order striking the ease off 


( 1) Bamaya v. Rangaya, 7 M. 4 1 , 42 (1883). 
See Tirthasami v. Annappayya, 18 M. 131 
(1874) ; Dhonkal Singh v. Phakkar Singh, 15 
A. 84 (1893). 

(2) Pearce Mohun Bera v. Shama Churn 
Myteo, 19 W. R. 34 (1872). 

(3) Alwar v, Seshammal, 10 M. 270, 271 
(1887). 

(4) Ryall v. Sherman, 1 M. 287 (1877). 

f)) Shaik Saheb r. Mahomed, 13 M. 570 
(1890). 

( 0 ) Virahhadrappa v. Chiunamma, 21 M. 


403 (1897). 

(7) Latohmana Rau v. Raghunatha Rau, 
6 M. H. C. R. 299 (1871). 

( 8 ) See Comalammal v. < RangasaWmy 
Iyengar, 4 M. H. C. R. 56 (1866) ; Rangasamy 
v. Serangan, 4 M. H. C. R 254 (1869). 

(9) Sitara Begam v. Tulshi Singh, 23 A. 
462 (1901). 

■ ( 10 ) Muhammad Sadik v. Muhammad Jan, 
11 A. 91 (1888). 

(11) Sitara Begam v. Tiilshi Singh, 23 A. 
462, 464 (1901). 
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:he file regiiJar.(l) The words notwithstanding such default^^ clearly imply 
bliat the Court is to proceed with the disposal of the suit, in spite of the default 
upon such materials as are before it. If in the case of a plaintiff such materials 
Fail to substantiate the claim the suit will be dismissed for this reason and not for 
bhe default. If default bo by the defendant the suit caimot be decreed without 
}aldng any evidence or without reference to the evidence which has already 
boon adduced. In both cases the decree is on the merits. ( 2 ) The effect of a 
lecision, provided that tlic case comes within the terms of the rule, ( 3 ) is to bar 
i second suit. (4) Under tlieCode of 1859 the Court was bound to decide the 
mit ''on the record'^ The effect of these latter words was that though the 
Appellate Court could remand a case for decision the Lower Court could not 
idmit any evidence after the remand, but was bound to decide it on the record 
IS it stood when the case was remanded. (5) These words were omitted in the 
■ormer Code. Where a suit is dismissed under Ihis rule on the merits, the 
fiainliff’s remedy is by way of appeal. (fi) 


(1) Alwiir ,Scshaminal,J0M.270(1887). 

(2) Siiara Bogam v. Tulslii Singh, 23 A. 
102, 404 (1901) Badani Nalhii Singh, 25 
A 194, 195 (1902). 

(3) Shaik Sahfd) v. Mahoiacrl, 13 M. 570 
(,1890). 

(4) Vcnkataclialain v. Mahalakahniamma, 


10 M. 272 (1886). 

(5) See Puddo Lociliuii v. Sirdar Khan, 12 
W. K. 23 (1809) ; Loohiin Mundal v. Wnzecr 
P.aramaniek, 1.3 W. R. 404 (1870). 

(0) G'anra Bibi Ghasita, 34 A. 123 
(1911) 



ORDER XVIII. 


Hearing of the Suit and Examination of Witnesses. 

1. The plaintiff has the right to begin unless the defendant 

admits the facts alleged by the plaintiff and 
ig 0 egn. contends that either in point of law or on 

some additional facts alleged by the defendant the plaintiff is 
not entitled to any part of the relief which he seeks, in which 
case the defendant has the right to begin. 

“ Right to begin.’' — This rule is taken from tlie Explanation to sect. 179 
of the last Code, the remainder of the section being incorporated in tlic next 
rule. The part}’’ on wliom tlie onus prohandi lies as developed by the record 
must begin. As to this, see the Authors’ Evidence Act, 5th cd., pp. 629-705. 
At tlie hearing of a case on a preliminary issue the defendant by whom the issue 
is raised has the right to begin ; (1) and if in appeal the respondent objects thal 
no appeal lies the appellant begins. (2) 

2. (1) On the day fixed for the hearing of the suit or 
statement and produc- on any other day to which the Tiearing is 

tion of evidence. adjourned, the party having the right to 

begin shall state his case and produce his evidence in support of 
the issues which he is hound to prove. 

(2) The other party shall then state his case and produce 
his evidence (if any) and may then address the Court generally 
on the whole case. 

(3) The party beginning may then reply generally on the 
whole case. 

3. Where there are several issues, the burden of proving 
Evidence where seuem! somc of which lies On the Other party, the 

issues. party beginning may, at his option, either 

produce his evidence on those issues or reserve it by way of 
answer to the evidence produced by the other party ; and, in the 


\ (1) Fatmabai?\ Aishabai, 12B. 454 (1888) (2) B-ustomji Burjorji v, Kessowji Naik, 

[and two counsel may be heard]. 8 B. 287 (1884). 
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latter case, the party beginning may produce evidence on those 
issues after the other party has produced all his evidence, and 
the other party may then reply specially on the evidence so 
produced by the party beginning ; but the party beginning will 
then be entitled to reply generally on the whole case. 


Statement and production of evidence. — The first paragraph of r. 2 is 
the first paragrapli of sect. 179 of the last Code. The third rule is taken from 
sect. 180. The plaintiff and such of the defendants as support the plaintiff’s case, 
wliolly or ill part, must address the Court and call their evidence fii’st, and the 
other party (namely the persons opposed to the plaintiff’s case and that of the 
defendanfs supporting it) must address the Court and call tlieir evidence. (1) 

4. Tlie evidence of the witnesses in attendance shall [s. 181 .] 
Witnesses to be ex- be taken orally in open Court in the presence 
amined in open Court. .^d under the personal direction and superin- 
tendence of the Judge. 


Witnesses. — TJic parties must select their witnesses, summon them, and if 
they do not attend, inovo the Court to secure their attendance, and when a 
Commission has been issued the Court must be moved to wait for the return. 
It is not the business of the Court to determine what witnesses shall be examined. 
TJiey sliould tlicn call upon the Court to examine such of them as may be offered 
for exiiimnation.(2) It is the duty of the Court to examine every witness tendered , 
thougli he has not been summoned or bis name has not been enlisted in the list ; (3) 
unless it is (dear that the intention of the party producing the witness is to delay 
or obstruct justice. (4) He should not select a certain number only for examina- 
tion ; (5) nor send some away bec.ause he had examined as many on one side as on 
tlie other ; (6) or because lie tliinks their evidence will probably not be of much 
value, (7) or be^causc they would only prove the same facts as already deposed 
to. (8) It is in the discretion of the Court of first instance to allow a party to 
call further evidence after he lias closed his case. (9) A plaintiff who does not 
care to be present to support his own case when he knows it is fried, cannot of 


(1) H«aji Bibi v. Sultan Mahomed, 32 B. 
599 (1908). 

(2) Nund Mohun Chowdhry v. Goluck 

Nath Neogoe, Ji W. R. 99 (1869); Morno 
Moyee v. Bhccm 6 W. R. 231 (1866) : 

Deoil Dyal v. Dan( »' Roy, 13 W. R. 185 
( 1870). In Ramjiwun Singh v. Radha Proshad 
Singh, 16 W. R. 109 (1871), summons was 
not taken out as the Court considered the 
evidence unnecessary. 

(3) Rakhal Dass Mundal v. Protap Chundci 
Hazrah, 12 W. R. 466 (1870). 

(4) Chowdhry Khoorgo v. Shib Tohul, 17 
W. R. 172 (1872); Ramdhan Mundal 


V. Rajballab Paramanik, 6 B. L. R. App. 10 
(1870). 

(5) Ramdhan Mundal v. Rajballab Para- 
manik, supra. 

(G) Gopeo Ojha v. Hur Cobind Singh, 12 

W. R. 229 (1869). 

(7) Looloo Singh v. Rajendur I^ha, 8 
W. R. 364 (1867) ; Shaik Ibhrara v. Shaik 
Suleman, 9 B. 147, 149, 150 (1884). 

(8) Joswant Singhjee v. Jet Singhjee, 2 
M. T. A. 424, 427 (1841). 

(9) Rakhal Dass Mundal V. Protap Ohunder 
Hazrah, 12 W. R. 465 (1869) [and there is 
no right of special appeal on that point]. 



844 


THE CODE OF CIVIL PROCEDURE. 


Fibbt Sohbd. 
0 . 18 , r. 6. 


course be allowed to urge the plea that he had no opportunity of rebutting the 
defendant’s evidence. (1) New matter discovered after the plaintiff’s case is 
closed ought not to be admitted unless it is such as would probably occasion a 
different determination. (2) It was ruled that when a witness had been examined 
on behalf of the plaintiff he cannot be recalled as a witness for the defendant 
without leave obtained at the end of the first examination. (3) As regards the 
exfiinination of purdanashin women, see sect. 132. There should be cogent 
reasons to necessitate the Court to order principals to leave the court-room 
while the evidence of witnesses is being recorded. But the ot her witnesses should 
not be present.(4) Where the first Court did not consider it necessary to exa mine 
further witnesses whom the plaintiff adduced, it was held that the Appellate 
Court, if not satisfied with that evidence, should have given the party an oppor- 
tunity of examining their other witnesse8.(5) The Court should, however, be 
satisfied that the witnesses were present, and that a bond fide applic.ation for their 
examination was made. (6) In second appeal the Court has refused to interfere 
when the point was not taken in the first Appellate Court. (7) It^ ouglif to be 
shown that the evidence would have been material to the case. (8) 


5. Til rases in wliicli an appeal is allowed ilie evidence 

How evidence shaU be . witness shall be taken down in 

taken in appealable writing, in the language of the Court, by or 
in the presence and under the personal direc- 
tion and superintendence of the Judge, not ordinarily in the 
form of question and answer, but in that of a narrative, and, 
when completed, shall be read over in the presence of the Judge 
and of the witness, and the Judge shall, if necessary, correct the 
same, and shall sign it. 

Taking of evidence in appealable cases. — This rule, corrospouds to part 
of sect. 172, Act VII. of 1859, aud sect. 103 of the last Code. Under the last- 
mentioned section, as under the present rule, the evidence had and has to be read 
in the presence of the parties and their pleaders and no provision is made for 
signature by the witness. The deposition is to be read over in the presence of 
the Judge and the witness. Evidence wliich has been received in the absence 


(J) Radhajeebun V. Grees Chunder Roy,. 8 
W. R. 401 (1867). 

(2) Kazi Gulam Alii v. Aga Khan, 0 Bom. 
il. (3. R. 93, 97 (1869). 

(3) Mackintosh v. Nobin Money Dasseo, 2 
Ind. Jur. N. S. 160 (1867). 

(4) Buddreenath v. Issoree Proshad, 2 
Hyde, 249 (1864). 

(6) Hurish Chunder Ghose v, Gopal 
Chunder Ghose, 20 W. R. 203 (1873); 
Khuda Buksh v. Imnm Ali Shah, 9 A. 339 
(1886). 

(6) Kenoo Singli v, Eshan Chunder, 6 


W. R. 213 (1866); Surm Rae v. Ubhman 
Rae, 2 A. H. C. R. 209 (1870) ; as to proof 
of refusal by the Court to take evidence, see 
Ramessur Bhattaoharjee v. Shib Narain, 14 
W. R. 419 (1870) ; Goorpo Dass Akhooleo 
r. Poran Mundlo, 12 W. It. 363 (1869); 
Parmeshari Proshad v. Mahomed Syed, 6 C. 
608, 611 (1881). 

(7) Gooroo Dass Akhoolee v. Poran 
Mundlo, 12 W. R. 363 (1869) ; Osman Singh 

V. Chummun Mahtoon, 16 W. R. 871 (187 J). 

(8) Nilkanth Sarmah Soosila Dehia, 6 

W. R. 324 (1860). 
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of the opposite party, will be rejected if objected to.(l) Failure to comply with 
the provisions of this and the next rule will render the deposition inadmissible 
on a charge of giving false evidence based on such deposition ; and under sect. 91 
of the Evidence Act no other evidence is admissible. (2) In second appeal the 
case will be remanded to have the evidence properly recorded, provided that the 
objection has been taken in a regular appeal. (3) Corrections in depositions 
should be attested by the initials of the officers making them. (4) The rule 
does not apply to High Courts or Punjab Chief Courts in their Civil jurisdiction. (5) 

As to Oudh, see Act XVIII. of 1876, sect. 19 ; Central Provinces, sect. 2, Act II. 
of 1879 ; Burmah Law or Burmah Courts’ Act. It was held to apply to cases 
under Act X. of 1870 (6) (Land Acquisition). 

6. Where the evidence is taken down in a language [s« 188*] 
When deposition to be different from that in which it is given, and 

interpreted. the witness does not understand the language 

in which it is taken down, the evidence as taken down in 
writing shall he interpreted to him in the language in wliich 
it is given. 

Interpretation of deposition. — Act VIll. of 1859, sect. 171, clause 3. 

This rule docs not apply to High Courts, or the Punjab Cliicf Court in the exercise 
of their oj'iginal Civil jurisdiction. See note to last rule. As to Oudh, see 
Act XVTII. of 1876, sect. 19. 

7. Evidence taken down under section 138 shall be in the [s. 186 A, 
Evidence under section form fresaribed by rule d and shill be read 

over and signed and, as occasion may require, 
interpreted and corrected as if it were evidence taken down 
under that rule, 

8. Where the evidence is not taken down in writing by [s. 184.] 
Memorandum when Judge, he shall be bound, as the examina- 

evidence not taken down tion of each witness proceeds, to make a 
by Judge. memorandum of the substance of what each 

witness deposes, and such memorandum shall be written and 
signed by the Judge and shall form part of the record. 

Memordiidum of evidence. — ^Act Vlll. of 1859, sect. 172, sentence 8. 

This rule does not apply to High Courts or the Punjab Chief Court in the exercise 

(1) Bommarauze Bahadur v. Rangasamy, (4) 1 C. 0. N. W. 183, cited in O’Kinealy’s 

« M. 1. A. 232 (1856). Civ. Pr. Code. 

(2) R.v.MayadebGossami, 6 0.762(1881); (6) 0. XLIX. r. 3, post; Punjab Courts 

ref. Hari Churn Singh v. R., 4 C. W. N. 249 Act, s. 16 (2), Act XVIII, of 1884. 

(1900), (6) Heysham v. Bholanath Mullick, 17 

(3) Shaikh Lall v. Shaikh Peer, 18 W. II. W. R. 221 (1871). 

1J2(I872). 
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of their original Civil jurisdiction. See note to r. 5. It is not in force in the 
Central Provinces (Act II. of 1879). As to Oudh, see Act XVIII. of 1876, sect. 19. 
A separate memorandum on each witness should be recorded at the time of the 
examination in the vernacular of the Judge, and it should contain every material 
answer made by the witness in the examination-in-chief, the cross-examination, 
and in reply to questions put by the Court in the form of a narrative. (1) The 
vernacular record and not the memorandum is looked upon as the deposition of 
the witness, and where there is any discrepancy, the vernacular record must be 
followed.(2) 

9. Where English is not the language of the Coui't, 
When evidence may be hut all the parties to the suit who appear in 

taken In English. person, and the pleaders of such as appear by 

pleaders, do not object to have such evidence as is given in 
English taken down in English, the Judge may so take it down. 

Evidence in English.— Act VlII. of 1859, sect. 172, sontence 4. This 
rule doe.s not apply to High Courts or tlie Punjab Chief Court in the exercise of 
their original Civil jurisdiction. 8co note to r. 5. The fonn(3r section was not in 
force in tlie Central Provinces, Act II. of 1879 ; sect. 2, modified in OudJi, Act 
XVIII. of 1876, sect. 19. 

10. The Court may, of its own motion or on the applica- 

Any particular ques- pl^iider, take down 

tion and answer may be any particular question and answer, or any 
taken down. oljjection to any question, if there appears to 

he any special reason for so doing. 

Taking down of question, answer, and objection.— Act VIII. of 
1859, sect. 172, sentence 5, and sect. 186 of tlie last Code, wliich applied to Higli 
Courts, and was in force in a modified form in Oudli (Act XVIII. of 1870, 
sect. 19). This is excepted by 0. XLIX. r. 3, post. The words “ or cause to be 
taken down ” have been omitted. • 

11. Where any question put to a witness u objected to by 
QuesUons objected to a party or his pleader, and the Court allows 

and aUowed by Court. the same to be put, the Judge shall take down 
the question, the answer, the objection and the name of the 
person making it, together with the decision of the Comt thereon. 

12. The Court may record such remarks as it thinlcs 
Remarks on demeanour material respecting the demeanbur of any 

of witnesses. witness while under examination. 


(1) Suhceoodoen v. Luchmeeput, 6 W, R. (2) Heeranath Kooerco v. Bunn Narain, 
112, in which the manner of recording evi* 15 W. R. 375 (1871) ; boo alao R. v. Beharee 
donee is laid down, 4 Civ. 0. N. W., 1866, Bobc, 9 W. R. Cr. 69 (1868). 
cited in O’Kinoaly’B C. P. C. 
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Demeanour of witness.— Act VIII. of 1851), sect. 172, sentence 7, and 
sect. 188 of the last Code which applied to High Courts, but not to P.S.C.C., and 
was modified in Oudh, Act XVllI. of 1876, sect. 19 ; sect. 3, ante. This rule is 
not excepted in 0. XLIX. r. 3, 'post, 

13. In cases in which an appeal is not allowed, it shall not Ls. I89.j 
Memorandum of evi- necessary to take down the evidence of 

dence !n unappealable the witnesses in writing at length ; but the 
Judge, as the examination of each witness 
proceeds, shall make a memorandum of the substance of what he 
deposes, and such memorandum shall be written and signed by 
the Judge and shall form part of the record. 

Evidence in appealable cases. — This rule does not apply to High Courts 
or the Punjab Chief Court in the exercise of their original (^ivil jurisdiction. 

See 0. XLIX. r. 3, and note to r. 5. It is not in force in the Central Provinces : 
see Act II. of 1879, sect. 19 and sect. 3, ante. The rule is also applicable to suits 
for tlie recovery of rent in Bengal whether an appeal is allowed or not {sect. 

148 (/), Act VIII, of 1885). For power to direct that (‘vidence in suits between 
landlord and tenant in agricull ural villages in Ajmeie and Merwara be taken in 
the form prescribed by tlie rule, see the Ajmore Courts Regulation (I. of 1877), 
sect. 29. In Bengal there is no fixed practice, but, as a rule, the memorandum 
is written legibly in the vernacular of the Judge, or in English, if he is sufficiently 
acquainted with that language, and signed by the Judge and dated. (1) A Judge 
of a Small Cause Court is bound to take down in the Jangnago of the witness the 
substance of what each deposes. (2) 

14. (/) Where the Judge is unable to make a memo- [s. 190, 

, ^ . , landum as required by this Order, he shall 

such memorandum to cause the reason ol such mabihty to be 
in^bluty*^***^”^ recorded, and shall cause the memorandum 

’ to be made in writing from his dictation in 

open Court. 

(,^^) Eveiy memorandum so made shall form part of the 
I’ecord. 

Inability to make memorandum.— Act VIII. of 1859, sect. 172, 
sentence 9. T^ ’ ^ rule applies to all rent suits in Bengal (Act VIII. of 1885, 
sect. 143 (2)) ; bul not to the Chartered High Courts or the Punjab Chief Court, 
in the exercise of their original Civil jurisdiction (O.XLIX. r. 3, and Act XVIII. 
of 1884, sect. 16 (2)) : modified in Oudh (Act XVIII. of 1876, sect. 19), and 
in the Central Provinces (Act II. of 1879, sect. 2). This section in the last 
Code, it was said, seemed to contemplate some personal inability. Press of 
business should not, unless under exceptional circumstances, be accepted as a 


(1) O’Kinealy’s Civ. Pr. Code, s. 189. Cal. W. N. ccxxix. (1897) ; B. c., 9 C. W. N. 

(2) Amrita Shaha v. Panchkori Shaha, 1 418'. 
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reason for the inability of any officer to record his inemoranduni.(l) In the 
present rule, however, the words “ is unable are substituted for “ tendered 
unable in the former section. 


15. (1) Where a Judge is prevented by death, transfer 
Power to deal with other cause fi‘om concluding the trial of a 
evidence taken before suit, his successor may deal with any evidence 
another Judge. memorandum taken down or made under the 

foregoing rides as if such evidence or memorandum had been taken 
down or made by him or under his direction under the said rules 
and may proceed with the suit from the stage at which his pre- 
decessor left it. 

(2) The provisions of sub-mfc (1) shall, so far as they are 
applicable, he deemed to apply to evidence taken in a suit trans- 
ferred under section 

Evidence taken down by other Judges.— This is sect. 191 of the last 
Code remodelled. This proviso has been omitted. As to this, sec sect. 24, 
sub-sect. 2, ante. Where evidence has been taken in another Court and on 
another trial, the Judge cannot rely on it, but is bound himself to record tin* 
evidence wliich is to be the material for his decision. (2) But the parties may 
agree to treat the former record as incorporate in the latter, (3) and wlicrc such 
an agreement has been entered into the witnesses should not be re-examined 
witliout some good reason being adduced. (4) A fortiori where evidence liad been 
taken in the same case by the predecessor of tlie Judge the parties may waive 
the retaking of evidence. (5) Sect. 191 of the last Code, with which tliis rule 
corresponds, was substituted for the former section by Act VII. of 1888, with 
reference to the decisions noted. (6) Exception is made to tlie general rule wliere 
the Judge has died, (7) or been transferred, or is prevented by othex cause from 
concluding the trial of the suit, or the suit itself has been transfer red. (8) As to 
High Courts, see 0. XLIX. r. 3. 


16. (/) Where ii witness ‘is about to leave the jurisdiction 
Power to examine wit- of the Court, or other sufficient cause is sliown 
nesses immediateiy. to tlie satisfaction of the Court why his 


(1) O’Kinealy's Civ. Pr. Code. b. j90. 

(2) Ali Buksh v. Shaikh Sumewooddeen, 
J2 W. K. 477 (1869). See R. v. Kalundar 
Dass, 2 A. H. C. R. 100 (1870) [reading over 
their previous depositions to the witnesses in 
a criminal case and asking them if they arc 
true is wrong]. 

(3) Maharajah Jugatendur Bunwaroe r. 
Din Dyal. 1 W. R. 310 (1864). 

(4) Sreenath Ray v, Goluck Chunder Sein, 
15 W. R. 348 (1871). 

(5) Syud Mahomed v. Oomdah, 13 W. R. 
] 84 ( 1 870) ; Naranbhai v. Nairoshanktvr, 4 
B. n. R., A. C. J. 08 (1807). 


(C) Jagram Das v. Narain Lai, 7 A. 857 
(1885) ; Afzal-un-nissa Begam v. Ali, 8 A. 35 
(1885) ; Jadu Rai v. Kanizak Husain, 8 A. 
576 (1886). 

(7) See Sukram v. Kalakahar, 3 B. L. R. 
A. C. J. 105 (1869), where the Judge died 
after hearing and decidinf the case, but the 
only record of his decision was an entry in 
the Court Order Book. 

(8) See Palanisami Cowndari v. Thoudama 
Cowndari, 26 M. 595 (1902) ; Naranbhai v. 
Narro»hankar, 4 B. H. C. R., A. C. J. 98 
(18(57). 
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evidence should be taken immediately, the Court may, upon the 
application of any party or of the witness, at any time after the 
institution of the suit, take the evidence of such witness in 
manner hereinbefore provided. 

[S) Where such evidence is not taken forthwith and in the 
presence of the parties, such notice as the Court thinks sufficient, 
of the day fixed for the examination, shall be given to the 
parties. 

(/>) The evidence so taken shall be read over to the witness, 
and, if he admits it to be correct, shall be signed by him, and the 
Judge shall, if necessary, correct the same, and shall sign it, and 
it may then be read at any hearing of the suit. 

Power to examine witnesses immediately. — This rule, wliich deals 
with what is called examination de heneesse, corresponds with sect. 173, Act VIII. 
of 1859. It does not apply (so far as relates to the manner of taking evidence) 

1o the Chartered High Courts, or the Punjab Chief Court in tlic exercise of their 
(Original Civil .Tiirisdiclion . See 0. XLIX. r. 3 and Act XVIIl. of 1884, sect. 16 (1). 
The necessity for 1 he .signal lire of the Judge is a new provision. An examination 
under this rule being on the same footing as the examination of a witness in a 
cause, musi. be conducted by counsel. (1) and before the Court ; not before a 
Commissioner unless by consent.(2) Wlierc a Subordinate Judge, after reserv- 
ing judgment, examined without notice to the parties or their pleaders a 
judgment-debtor w^ho offered evidence concerning a point in dispute, it was 
held ihat Ihis was not justified by sect. 165 of the Evidence Act and was a 
materia 1 irregular it y. (3) 

17. The Court may at any stage of the suit recall any [s. 
Court may recall and witness who has been examined and may 

examine witness. (subject to the law of evidence /or the time 

being in force) put such questions to him as the Court thinks fit. 

Recall of witness. — This rule corresponds with sect. 193 of the last Code, 
but the last paragraph of that section, which was added by Act VII. of 1888, 
sect. 19, has been omitted. 

18. The Court may at any stage of a suit inspect any 
Power of Com t to property or thing concernmg which any question 

inspect Ynay arise. 


(1) Hoffman v, Framjeo, Coryton 7, to iesuo a commission to take evidence hene 

(2) Edwards v. Muller, 5 B. L. R. 252 esse. 

(1870). See, however, the reporter’s note to (3) Peary Lai Das v. Peary Lai Dawn, 18 
this case, in which it is pointed out that a C. L. J. 646 (1913). 

Court of Equity has an inherent jurisdiction 



ORDER XIX. 

Affidavits. 

1. Any Oonit may at any time for sufficient reason order 
Power to order any that any particular fact or facts may be proved 

point to be proved by by affidavit, or that the affidavit of any witness 
may be read at the hearing, on such con- 
ditions as the Court thinks reasonable : 

Provided that where it appears to the Court that either party 
bond fide desiies the production of a witness for cross-examina- 
tion, and that such witness can be produced, an order shall not 
be made authorizing the evidence of such witness to be given 
by affidavit. 

Affidavits at the final hearing. — Ordinarily witnesses at tlie trial of 
any action are examined viva vocc and in open Court. This rule, which is taken 
from English 0. 37, r. 1, permits the Court to allow particular facts to be proved 
by affidavit subject to the proviso. Affidavits cannot in this case be used without 
an order of Court, nor at all if tlie opposite party desires the production of the 
v/itness for cross-examination. (1) It is common practice to admit affidavits 
at the hearing when there is no contention as to the facts, which, however, have 
to be proved and cannot be admitted as against minor parties to the suit. The 
words “ of first instance and any Aiifcllate Court after the words “ any Court ” 
have been omitted as doubtless redundant. 

2. (7) Upon any application evidence may be given by 
Power to order attend- ^tffidavit, but the Court may, at the instance 

ance of deponent for of either party, order the attendance for cross- 
cross-examination. examination of the deponent. 

{2) Such attendance shall be in Court, unless the deponent 
is exempted from personal appearance in Court, or the Court 
otherwise directs. 

Affidavits in interlocutory proceedings.—This rulw^ is taken from 
0. 38, r. 1. The practice here is the reverse of that which takes place at the hear- 
ing, affidavits being the rule and attendance lor vivd voce cross-examination the 
jxception. There is no obligation on the Court to make an order for cross- 
jxamina-<ion upon an affidavit filed in a motion. (2) As a rule in interlocutory 


^ /I 'I, Blackburn Union v. Brooks, 7 C. D. (2) La Trinidad v. Browne, 36 W. R. 138 
B. H. 0. B., , (Eng.). 
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proceedings, cross-examination is not allowed because it would defeat the whole 
object of such proceedings, namely, despatch. The party moving has, however, 
a right to file affidavits in reply. Ordinarily these affidavits are confined to 
rebutting the allegations of the opposite party and should not bring forward 
further direct proof of the applicant’s case which should have been given in the 
original affidavits upon which the application is made. As to persons exempted, 
see sects. 133, 135, ante. 

3. (/) Affidavits shall be confined to such facts as the 
Matters to which affi- deponent is able of his own knowledge to 
davits shall be conflned. prove, except on inteilocutory applications, on 
whkih statements of his belief may be admitted : provided that 
the grounds thereof are stated. 

The costs of every affidavit which shall unnecessarily 
set forth matters of hearsay or argumentative matter, or copies 
of or extracts from documents, shall (unless the Court otherwise 
directs) be paid by the party the same. 

Form and contents of affidavits. — The affidavit consists firstly of the 
** title.” Every affidavit should be constituted in the cause or matter in which 
it is sworn, giving the style of the Court, the matter or suit in which it is made 
and the names of the parties as given in the proceedings. Then follow the name 
and place of abode of the deponents, and after this the matter of the affidavit. 
This rule states wliat this should be.(l) Evidence on information and belief, 
though generally admissible on interlocutory application as a matter of necessity, 
is not, it has been held, admissible in a proceeding which, though interlocutory 
in form, finally decides the rights of the parties.(2) But it is necessary that the 
grounds for this belief should be shown.{3) Though in practice this is frequently 
not done, nevertheless a party against whom such an affidavit is made is entitled 
to take the objection, and if it be one of substance the Court is bound to pay 
regard to it .(4) And the English Court of Appeal has commented strongly on the 
irregularity of an affidavit founded upon information and belief merely without 
giving the source of such information and belief .(5) The final part is the “ jurat, 
which states that the deponent or deponents was, or were, sworn and' the day 
of the month on which the affidavit was made, and should describe the person 
before whom it was sworn and show that such person was authorized to administer 
the oath of the declarant. As to who are such persons, see sect. 139. 


(1) In Gooroo'.'liurn v. Goluckmoney, 
Fulton, 1G4, 165 (1813), an affidavit to show 
that the certificate of an officer of Court was 
wrong was refused. 

(2) Per Woods, V.C., in Bird v. Lake, 1 H. 
& M. 118 ; GUbert v. Endean, 9 C. D. 259. 

(3) ^ See judgment of Jessel, M.R., in 
Quartz, etc., Co. v. Beall, 20 C. D. 608 ; and 
Damodar v. Panalal, 9 Bom. L. R. 640 
(1907), in which the Court drew attention 


to the necessity of following the provisions 
of tho rule; Padmati v. Kasik, 37 C. 269 
(1909), tho provisions of this rule should bo 
strictly followed. 

(4) Bidder v. Bridges, 26 C. B. 1 ; Quartz 
Hill, etc., Co. V. Beall, supra ; Bonnard v. 
Perryman (1891), 2 Ch. 269. 

(6) Re, J. L. Young Manufacturing (Jo. 
(1900), 2 Ch. 763 C. H. ; and see Lumley r. 
Osborne (1901), 1 K. B. 632. 


196. 



ORDER XX. 


Judgment and Decree. 

1. The Court, after the case has been heard, shall pro- 
Judgment when pro- noimce judgment in open Court, either at 
nounced. once or on some future day, of which due 

notice shall be given to the parties or their pleaders. 


Judgment. —Act- VIIT. of 1859, seel. 183. li dooK not apply io HigJi 
(loiirts(l) in tlioir original jurisdictions. As to the taking of evidence, S(M‘ 
< )rder XVIII. The meaning of the rule is (2) that judgment must be given upon 
evidence duly recorded before the Judge himself, except where the Code allows 
of sncli evidence l)eing taken before another Judge or person, as in the case 
of 0. XVIJI. rr. 15, 16, or conunissions under Order XXVI. As to the meaning 
of the term judgment" see notes to sect. 2, ante. There is no objection to a 
Judge at the close of the hearing stating at once orally the judgment which he 
intends to record and deliver, but be must afterwards pronounce his written 
judgment in open Court. (3) It was held that the pronouncing of judgment out 
of Court — though an irregularity — ^was jiot a good ground of appeal.(4) At 
the same time a failure to observe the provisions of tlie section in this respect 
lias been strongly disapproved of ; for apart from its being contrary to law tlie 
omission to pronounce judgment in open Court is highly inconvenient, and 
deprives the Court and litigants of a valuable safeguard against error. Pleaders 
should attend when judgment is pronounced and assist the Court by pointing 
out any eiTor that may occur. (5) 

2. A Judge may pronounce a judgment written but not 

Power to pronounee pronounced by his predecessor. 

Judgment written by 
Ju^'s predecessor. 


(1) 0. XLlX.r.3. 212 (1911), “open Court” refers to the 

(2) See Naranbhai v. Naroshankar, 4 B. place and manner of the pronouncement, 

H. C. R. 98, 102 (1867). and a judgment delivered on a holiday is 

(3) Madras H. C. R. Rulings, viii. (1869). not on that account a nullity. 

(4) Nilmoney Sing v. Bhobany Chum (6) Bai Dahi v. Hargovandas. 30 4A6 

Panda, Marsh, 327 (1864); and see Venka- (1906). 

tosa Iyengar v, Kamalammal, 22 M, L. J. 

B, . 
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Predecessor’s Judgment. — This rule adopts the decision in Parbutty v. 
aiggin,(l) which distinguished Mutty Lull Sen v. Desh Kar Roy, (2) where the 
vritten opinions wore regarded as mere minutes, and not as judgments, on the 
ground that in order to there being a final judgment of the Court, there must 
lave been a final meeting and consideration by all the Judges who heard the 
ase as to what their judgment was to be.(3) An objection having been raised 
io the legality of a judgment on the ground that the Judge wrote it after he 
lad been transferred, it was held that this section afforded an answer.(4) It is 
lot necessary that the judgment should have been written by the Judge before 
le has taken leave or left the post which he was occupying when he heard the 
a8e.(5) This rule is not mandatory.(6) 


3. The judgment shall be dated and signed by the Judge [s, 202.] 
Court at the time of pronouncing it 

aUQj^mOllt to DO Sij^llOd* J L * J 1^ 11 j. J 1* 

and, wAen once signed, shall not afterwards be 
altered or added to, save as provided hy section 15^ or on review. 

Altered.” — ^Act VIII. of 1859, sect. 185. Rule docs not apply to CJiartered 
Sigh Courts (0. XLIX. r. 3) in tlieir original jurisdictions. Where a parly dies 
ifter hearing, but before judgment, which is reserved, entry may be made nunc 
oro tunc.(7) Tlie judgment, which must be written, may be altered either before 
)ronouncement, or after pronouncement, but before signature, provided that in 
iuch latter case the alteration is itself pronounced. This rule prohibits the Judge, 
lubject to the exceptions stated, from adding to (or altering (8)) his judgment 
iter he has pronounced, dated, and signed it.(9) Where a Court raises several 
ssues, and records findings on some only of them, it is not open to it subse- 
quently to add to its judgment further findings on the remaining issues, although 
:hey may lead to the same conclusions as previously arrived at.(lO) Jn the High 
Ilourt, where judgments are often delivered orally a nd taken down by the Assistant 
Llegistrar, the Judge may, and does usually, revise the judgment out of Court 
lefore signature, and then returns the judgment .to the record. 


(1) 17 W. R. 475 (1872) ; as to the opinion 
)f a Judge dying before judgment is de- 
iverod, see R. v. Keigh, 2 Ex. L. 65,. 238 ; 
ind 5 M. H. C. R. Rulings, viii. (J869). 

(2) 9 W. R. 1, 61 (1867). 

(3) And seo Klielat Chundcr Ghoso v. 
Tara Churn Koond(to. 6 W. R. 269 (1866) ; 
Rohilchand, otc., Bank v. Row, 6 A. 468, 
i74 (1884). 

(4) Girjashankar v. Gopalji, 30 B. 241 
1905) ; Satyendra v. Kastura Kumari, 35 C. 
^56 (F. B.) (1908); Basant Bihari Ghoshal 
). Secretary of State, 35 A. 368 (1913). 

(6) Sunder Kuar v. Chandreshwar Prasad, 
U C. 293 (1907). 

(6) Lachman v. Ram, 33 A. 236 (1910). ' 


(7) Chetan Charan Das v. Balbudhra, 21 
A. 314 (1899), and cases there cited. 

(8) Kishan Kunwar v. Ganga Prasad, 
31 A. 153 (1908). 

(9) And therefore prohibits the practice 
referred to in Madden v. Todd Finlay, 7 W. R. 
286 (1867). The P. C., referring to another 
matter, said that reasons ought to bo stated 
publicly at the hearing below, and should not 
bo rojerved to influence the decision of the 
Court of Appeal : Bocher v. Voyer, 5 L. R. 
P. C. 481. 

(10) Shedaya v. Shivaya, 4 Bom. L. R. 129 
(1902); such addition being contrary to the 
provisions of the section. 



864 


THE COHE OF CIVIL PROCEDUKE. 


First Hohmu. 
0. 20 f rr. 4, 5. 


4 . (1) Judgments of a Court of Small Causes need not 
Judgments of Small contain more than the points for determina- 
Cause Courts. tion and the decision thereupon. 

(2) Judgments of other Coiu*ts shall contain a concise state- 
Judgraents of other ment of the case, the points for determina- 
tion, the decision thereon, and the reasons 

for such decision. 


Small Cause Courts. — 8ce sect. 185 of Code of 1859. The rule does not 
apply to Chartered High Courts (0. XLIX. r. 3). It is in conformity with the 
limited .summary jurisdiction of Small Cause Courts that tlieir judgments should 
also be of a summary character. The first paragraph applies also to Courts 
invested with Small Cause Court powers. (1) Otlier judgments should state the 
reasons for the decision, and thus give the Appellate Court both a proof that the 
:uise has received sucli consideration, as also that assistance wliicli it is entitled 
to expect. (2) As to judgments of Appellaie Courts, sec 0. XLI. r. 32, posf, and 
in the ca.se of appeals to the Privy Council, sect. 4.2 of the Charter. (3) A decree 
[ounded on a judgment not in accordance with this rule is not according to law ; 
ind therefore the High Court, under sect. 26 of the P. S. C. C. Act (IX. of 1887), 
lias jurisdiction to pass such order in the matter as it thinks fit. (4) In such a 
3ase the High Court may set aside the decree and remand the case for trial upon 
bhe merits wdth reference to the order which it has made. (5) When a judgment 
is defective, an Appellate Court, which is a Court of fact, may itself deal with 
}he case as it appears on the record ; (6) and on second appeal it should remand 
:he case, directing the Judge to record his decision and the grounds thereof, (7) 
inless it elects to act under the new sect. 103, ante. 

5 . In suits in which issues have been framed, 'the Court 
Court to state its shall state its finding or decision, with the 
leoision on each issue. reasons there/or, upon each separate issue, 
unless the finding upon any one or more of the issues is suffi- 
cient for the decision of the suit. 

Findings on issues.— Act VIII. of 1859, sect. 186, does not apply to High 


(1) Narayan v. Bhagu, 31 B. 314 (1907). 

(2) Soe Khajah Mohamed v. Ashinifoonissa, 
) M. I. A. 492, 603 (1863). 

(3) See Katchekaleyana v. Kachivijaya, 
2 M. I. A. 495, 602 (1869) ; Ramasami v. 
ihaskasami, 2 M. at p. 70 (1879); Muhammad 
Humtaz Ahmad v. Zubaida Jan, 11 A. 460, 
t70 (1889). 

(4) Bai Jasoda v. Bamansha, 23 B. 334 
1898). 

(6) Matik Rahmat v. Siiiva Prasad, 13 A. 
>33 (1891), sed qii. as to decision stated in first 


paragraph of hcadnotc. 

(6) See Katchekaleyana v. Kachivijaya, 12 
M. I. A. at p. 602 (1869). 

(7) Kamat v. Kamat, 8 B. 368 (1884) ; 
ShurbesBur Ghose v. SachoB Churn Ghose, 16 
W. R. 130 (1871) ; but where Judge has been 
removed, see Kristna Roddi v. Srinivasa 
Roddi, 5 M. H. C. R. 174 (1870), and died 
before giving his reasons for a decree said to 
have been made by him, Nobo Chunder 
Banerjee v. Ishur Chunder Mitter, 12 W. R. 
264 (1869). 
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Courts (0. XLIX. r. 3). This rule renders it imperative upon the Court to 
pronounce its opinion upon sucli issues as may be necessary for the disposal 
of the suit. It does not, however, disable the Court from determining the other 
issues also.(l) In fact, it is convenient that this should be done where evidence 
]ias been allowed to be given on all the issues, since by omitting to do so a case 
may have to be remanded which might otherwise have been finally decided on 
appeal.(2) The findings, however, on issues other than those upon the determina- 
tion of which the decree is based ought not to form part of the Court’s decree, 
and will on application for that purpose be struck out. (3) 


6. (/) The decree shall agree with the judgment: it shall [s. 206.] 
- , , _ contain the number of the suit, the names 

and descriptions ot the parties, and particu- 
lars of the claim, and shall specify clearly the relief granted or 
other determination of the suit. 

{2) The decree shall also state the amount of costs incurred 
in the suit, and by whom or out of what froferty and in what 
proportions such costs are to be paid. 

(S) The Court may direct that the costs payable to one [s. 221.] 
party by the other shall be set off against any sum which is admitted 
or found to be due from the former to the latter. 


Applicability of rule.— Act VIII. of 1859, sect, 189. This rule docs not 
apply to High Courts (4) in original jurisdiction. An opinion has been expressed 
that the section of the former Code, by virtue of the operation of sects. 582 and 
632 of that Code, was applicable to the High Courts on the appellate side, but 
that if that was not so the Court had an inherent jurisdiction to bring its decrees 
in accordance with its judgments.(5) As to decrees in appeal, see 0. XLI. r. 35, 
'post. A judgment ordering a decree to be entered up in terms of a petition of 


(1) Dwarakonda v. Dwarakonda, 4 M. 134, 
136 (1881). 

(2) lb. ; Tara Kant Banerjeo v. Puddo- 
monoy Dosseo, 6 W. R. P. C. 63, 66 (1866).; 
s. c., 10 M. I. A. 476 ; Baldoo Singh v. Dharam 
Kunwar, 26 A. 234 (1903) ; and aeo observa- 
tions of P. C. ir Muhammad Mumtaz Ahmad 
y. Zubaida Jan, 1 1 A. 460, at pp. 470, 471 
(1889) ; but see Barharadeo Narain Sing v. 
Mackenzie, 10 C. JO'. Jo (1884). As regards 
this case, it is to be observed that the Court 
need not have tried the question of occupancy 
at all. The question referred to in the text 
is whether, if evidence is taken on an issue, 
the Judge should express his finding on it. 
The case cited, however, expresses an opinion 
in the negative. 


(3) Baldeo Singh v. Dliaram Kunwar, 26 
A. 234 (1903) ; and see Nanda Lai Rai v. 
Bonomali Lahiri, 11 C. 544 (1886) ; aed qu. 
as to amendment of judgment. 

(4) 0. XLIX. r. 3. See as to amendment 
by High Court, Karim Mahomed v. Rajooma, 
12 B. 174 (1887) [inherent power to rectify 
record] ; Pherozsha Postonjc Randoria v. Sun 
Mills, Ltd., 22 B. 370 (1897) ; and see Advo- 
catc-Goneral v. Mahammad Huseni, 4 B. H. 
C. R. 203 at p. 207 (1867) [order for substi- 
tution ; minutes directed to be drawn up ; 
before minutes matured into order, Court 
altered directions]. 

(6) Muhammad Naim-ul-lah Khan v. Ihsan 
Ullah Khan, 14 A. 226 (1892). 
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compromise is not sucJi s judgment as is contemplated by this rule, there being 
no expression of judicial opinion on the merits of the caBe.(l) 

Contents of decree. — The decree must agree with the judgment, and under 
the next rule the Judge should be satisfied of such agreement before he signs it. 
The material findings in each case should be embodied in the decree, and if they 
are not, it is incumbent on the parties to avoid their being bound by decisions 
against which they have no right of appeal, to apply to the Court which passed 
the decree to amend it in accordance with the judgment, (2) for evidence cannot 
be given in execution to clear up uncertainty in the decree. (3) Decrees should 
be drawn up in such a way as to be certain and capable of execution, (4) and as 
to be self-contained and capable of execution without reference to any other 
document. (5) But if on reference to the record the defect in the decree can be 
so far met as to render the decree capable of execution, it should be executed. (6) 
For thougli Courts should be careful not to draw up imperfect decrees, it is also 
just that litigants should not be deprived of the fruits of their success owing to 
the carelessness of the Court or its officers in the preparation of the 
decree. (7) 

In order to sec what an ambiguous decree really means, the Court may 
look both to tlie judgment, pleadings and the record, for the decree states only 
the relief or other determination of the suit, but not the grounds of determina- 
tion, nor does it afford any information as to the matters which were in issue. (8) 
And the Judge passing the decree being the most suitable person to construe 
it, a Superior Court will not ordinarily feel itself justified in placing on it any 
different construction. (9) In a recent case in the Calcutta High Court a decree 
of a lower Appellate Court was set aside on second appeal, not because it was 
erroneous but because its meaning was doubtful.(lO) 

A person cannot get anything by execution other than that whicli the 
decree describes. (11) No person takes anything under a decree unless it is given 


(1) liameshwar Prosad v. Ohandreshwar 
Pjosad,7C. W. N. 880(1903), 

(2) Nianmfc Khan v. Phadu Buldia, 6 C. 
319 (1880). 

(3) Dwarkanath Haidar v. Kamalakanih 
Haidar, 3 B. L. R. App. 128 (1869). 

(4) Ib. 

(6) Joytara Dassee v. Mahomed Mobaruek, 
8 C. 976 (1882) ; Lachmi Narain v. .Iwala 
Nath, 18 A. 344, 347 (1896). 

(6) Jawahir 1^1 v. Kishur Chaud, 13 A. 
343 (1891). 

(7) Lachmi Narain v. Jwala Nath, 18 A. 
344, 347- (1896). 

(8) Lachman Singh v. Mohan, 2- A. 497, 
498 (1879) ; Lachmi Narain v. Jwala Nath, 
18 A. 344 (1896) [dist. and observing upon 
Muhammad Sulaiman v. Muhammad Yar, G 
A, 30 (1893), ; Jawahir Mai v. Kishur Chand, 
13 A. 340 (1891) ; Sankara v, Kelu, 14 M. 


29, 31 (1889) ; Radha Porshad Sing v. Torab 
Ali, 18 C. 108 (1890) ; Kali Krishna Tagore v. 
Secretary of State, 16 C. 173 at p. 183 (1888) ; 
B. c., 15 1. A. 186 ; Breniabai v, Yamunabai, 
13 M. 313 (1890) ; Jagatjit v. Sorabjit, 19 C, 
169 (1891); 8. c., 18 1. A. J65; Shivlal 
Kalidas v, Jmnaklal Nathiji, 18 B. 642 
(1893 ) ; Sri Raja Rao Lakshmi v. Sri Raja 
Inuganti, 25 I. A. 102 (1898) ; as to con- 
struction of judgment inconsistent in parts, 
BOO Bykunt Chunder v, Dhunpat Singh, 19 
W. R. 104 (1873). 

(9) Shaikh Bisliarut AU v, Shah Golam 
Nujuf, 4 W. R'. 13 Misc. (1^5). 

(10) Devendra Nath Chowdhry v. Annada 
Hadi, 19 C. L, J. 645 (1914), p. 648, per 
Jenkins, C.J. 

(11) Dwarkanath Haidar v. Kamala Kanth 
Haidar, 3 B. L. R. App. 128 (1869). 
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to him in the ordering part, even though his name is mentioned in it elsewhere.(l) 
What is intended to bp ordered should be e^qpressly declared.(2) For anything 
which the party executing the decree is to recover must be found in the decree 
which he is executing, and not elsewhere: and which decree must be executed 
as it stands ; such as costs ; (3) interest ; (4) mesne profits ; (5) or interest 
on mesne profits.(6) The title-deeds of an estate, leases, and other documents 
of tlic like kind are accessory to the estate, and pass with it, whether the 
transfer is made by conveyance, certificate of sale, or decree for pos- 
session. (7) 

A decree “ according to the terms of the judgment-debtor’s written state- 
ment,” incorporates the terms of it. (8) A decree for “the plaintiff’s claim 
with costs,” was held to mean the claim as laid in the plaint.(9) The words 
“ the plaintiff is to have judgment for his moiety with interest at the full legal 
rate and the costs of tlie proceedings in the Court below,” have been held to 
give plaintiff a decree for the moiety claimed by him, i,e, the sum which he 
alleged to be due for principal plus interest, with interest from the date of suit up 
to realization. (10) A decree declaring that the defendant has a right of occupancy 
on payment of a proper rent without defining the rent is defective,(ll) and so is a 
decree for exclusive possession of land not in the sole possession of the judgment- 
debtors, the shares of the different shareholders not having been defined ;(12) 
as also a declaratory decree regarding the possession of an idol from time to time 
by contending parties which does not define the period of worship by each, and 
provide for the reconveyance of the idol. (13) As to decrees for accounts, (14) 


(1) Nawab Syud Zoynul Abdoon v. Phoo- 
laah Chunder, 16 W. R. 126 (1871) [mistake 
in heading]. 

(2) Krishtokishore Dutt v. Kooplall Dass, 
8 0. 687 (1882). 

(3) Vide poet, 

(4) Musoodun Lall v. Bheekaree Singh, 6 
W. R. 109 (1866) ; Sadasiva Pillai v. Rama- 
linga PUlai, 2 I. A. 219, 228 (1876) ; Seth 
Gokuldass v. Miirli, 5 I. A. 78 (1878) ; Kaleo 
Nath Paul p. Nuboddeep Chunder, 17 W. R. 
175 (1872). 

(6) Musoodun Lall v. Bheekaree Singh, 
supra. 

(6) Mahomed Vakoob v. Mahomed Zuho- 
orul Huq, 22 W. R '33 (1874). 

(7) Shri Bhawani Devi v. Devrao 
Madhavrao, 11 B. 485 (1887). As to 
buildings, sec Ram Dhono v. Ishanee, 2 W. R. 
123 (1866) ; In re Pararaanick, B. L. R. 
(F. B.) 696 (1866) ; Juggut Mohinee v. 
Dwarka Nath Bysack, 8 C. 682 (1882); 
Dhunia lial Seal v. Gopi Nath Khettry, 22 
C. 820 (1895) ; Ismai Kani Rowthan v, 
NazaraU Sahib, 27 M. 211 (1903). 


(8) Ram Nandan Rai v. Lai Dhar Rai, 3 A. 
775 (1881). 

(9) Soudo Shrinivasapa v. Kriahuapa 
Hegde, 11 B. 177 (1886). In Thamman 
Singh V. Ganga Ram, 2 A. 342 (1879), tho 
Court refused to give a relief not mentioned 
in tho decree “ in favour of his claim,** 
though it was alleged it formed part of tho 
claim. 

(10) Gopeo Kissen v. Brindabun Chunder, 
19 W. R. 41 (1872) 

(11) Kalec Narain y. Chunder Narain, 23 
W. R. 228 (1876). 

(12) Hurry Mohun v. Dwarkanath Sein, 
18 W. R. 42 (1872). 

(13) Bam Soondur v. Taruck Chunder, 19 
W. R. 28 (1872). 

(14) Annoda Prosad Roy v. Dwarkanath 
Gangopadhya, 6 C. 764 (1881) ; Shushee 
Shekhur v. Sulecm Biswas, 22 W. R. 191 
(1874) ; Shoshi Bhoosun Pal v: Guru Churn 
Mukhopadhya, 7 C. 89 (1881) ; Hurrinath 
Rai V. Krishna Kumar Bakshi, 14 C. 147, 153 
(1886); Partab Bahadur Singh v. Chitpal 
Singh, 19 C. 174 (1891). 
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cancellation of instrument, (1) contribution, (2) of u declaratory character, (3) 
maintenancc,(4:) in mortgage, (6) and in Hindu law cases,(6) sec cases cited 
below. Where the plaintiffs were entitled to ask for the performance of the 
part of a contract in which they were irrterested, and the defendant claimed 
execution of the whole, to which the plaintiffs did not object, the Court, it was 
held, ought to have passed a decree directing execution of the whole contract 
instead of rejecting the claim.(7) 

In a suit against a legal representative, tlie decree should state tJiat it is 
against the defendant in that character. (8) 

During the pendency of a suit brouglit by A for immoveable property, A 
died, and his only son was allowed to represent him. It was held that in the 
decree he should be described as “substituted appellant as representative of 
his father A.” (9) 

The relief granted must be clearly specified. It is not within the M-ope 
of this note to discuss what relief should bo granted in any particular case, 
but certain principles of general application may be hert*. referred to. The 
relief granted should be consistent with the plea dings. (10) As a general rule 
a plaintiff should not be decreed more than, or a relief different from, that 


(1) Ajit Singh v. Bejai Bahadur Singh, 11 
C. 61 (1884). 

(2) Bhurut Paudoy v. Numthoora Koocr, 
23 W. H. 421 (1875) ; Mohadoo Misser v. 
Lahori Missor, 24 W. R. 250 (1876) ; Suput 
Singh V. Imrii Towari, 5 C. 720 (1880) ; 
Rash Munjoree v. Radha Soondureo, 23 W, R. 
283 (1875). The liability is several in con- 
tribution suits. As to default whore decrees 
are joint and several, see Salig Ram v. Ram 
Sewak, 2 Agra Misc. 14. 

■ (3) Pirthi Pal Kunwar v. Guman Kunwar, 
17 C. 933 (1890) ; Dhunput Singh v. Narain 
Pershad, 20 W. R. 94 (1873) ; Rangacharian 
V. Ycgna Dikshaj)ur, 13 M. 624 (1890) ; 
Venayak Amrit v. Abaji Haibatrav, 12 B. 
416 (1887); Ram Soondur v. Taruck 
Chunder, 19 W. R. 28 (1872). 

(4) Vishnu Shambhog v. Manjamma, 0 M. 
108 (1884) ; Ashutosh Bannerjee v. Lukhi- 
moni Debya, 19 0. 139 (1891); Mansa 
Devi V. Jivan Lai, 9 A. 33 (1896) ; Sathanatha 
V. Subba Lakshmi, 7 M. 80 (1883) ; Abdool 
Futteh V. Zabunossa Khatun, 0 C. 631 (1881) ; 
Mullia V. Virammal, 10 M. 283 (1886) ; Rajah 
Prithee Singh v. Ranoc Raj Kooer, 2 A. H. 
C. R. 170 (1870). 

(6) See Gout’s Transfer of Property Act ; 
RashbehaT’y Ghose’s Law of Mortgage. A 
few cases will bo found collected in 
O’Kinealy’s notes to s. 206. 


(6) See some cases collected in O’Kin- 
ealy’s C. P. C., notes to s. 206, on “ Hindu 
roprosentative,” “ Fathoi’s’ debt,” “ Kurta,” 
“ Manager of infants’ estate*,” “ Karnarvan,” 
“ Uralars,” “ Hindu widow,” which are not 
here dealt with as being beyond the scope 
of the Commentary. See Mayne's Hindu 
Law. 

(7) Hari Raghunath y. ICrishnaji Anaut, 
19 B. 546 (1894). 

(8) Girdharlal Krishna valabli v. Bai Shiv, 
8 B. 300 (1884) ; and as to decree sought to 
bo executed against representative of joint 
family, Guruvappa v. Thimma, 10 M. 316 
(1887) ; as to decree against wrong person as 
representative of a deceased debtor, see 
Baswantapa Shidapa v. Ram, 9 B. 86 (1884) ; 
Akoba Dada v. Sakharam, id. 429 (1885); 
Panindro Dob Raikut v. Rani Jugudishwari, 
14 C. 316 (1887) [decree against executors 
acting under a will afterwards found invalid]. 

(9) Ran Bijai v. Jagatpal Singh, 18 0. 
Ill, 120 (1890). 

(10) Eshan Chunder v. Shamachurn, 11 M, 
I. A. 7 ; 8. 0 ., 8 W. R. PT 0. 57 j Mylaporo 
Xyasami v. Yeo Kay, 14 C. 802 (1887) ; and 
with the evidence. So exclusive possession 
can only be decreed if exclusive possession is 
proved: Parashram v. Mirarji, 20 B. 569 
(1895) ; Nana v, Appa, 20 B. 627 (1895). 
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which he asked for ; (1) though relief may be prayed for in the altemative.(i2) 
Where, iiowever, the amount of mesne profits is directed by the decree to be 
ascertained in execution, the plaintiff is not limited to the amount claimed in the 
plaint.(3)' As to purchase by plaintiff during pendency of proceedings, see 
note.(4) Where a plaintiff sued, while his lease was still running, to recover 
possession, and the loan expired after action brought, but before decree : held 
that the decree should have declared right to possession with mesne profits, 
but should not have declared actual possession to be given. (5) The relief given 
must of course be one authorized by law. So in decreeing a claim on a simple 
money bond a Court has no authority to direct the realization of the money out 
of any named property, and thus make it a charge upon such property. (6) 

Where a decree of a Lower Court is confirmed on appeal, and that decree 
directs something to be done within a specified time, the time is to be counted 
from the date of the appellate decree.(7) But the rule does not apply if the 
appeal is withdrawn ; (8) and tlie fact that an appeal has been presented does 
not enlarge the time for payment of the sum decreed, or prevent the decree 
from being executed. (9) The mention in a decree of a term when a particular 
right is to become enforceable is not a condition precedent, but indicates a 
term from which limitation runs. (10) 

If the decree is not accurately and properly drawn up, the party should 
apply to amend (oide post). 

Costs. — The actual amount of costs may not be settled in the judgment, 
but, under tlic second paragraph of the rule, have to be determined subsequent 
to judgment for entry in the decr(ie. An order passed by the Court determining 
such amount must be treated as a continuation or completion of the judgment.(ll) 
The decree must state the amount of costs, and by whom, and in what proportions, 
they are to be paid. No costs, nor interest on costs, can be recovered unless they 


(!) Ghyrullah v. Kishoreiiath, 5 W. H., Act 
X., GO (18GG); Samat v. Amra, G B. 394 
( 1882) ; Narasimha Charyalu i>. Appa Rau, 
18 M. 122 at p. 124 (1894); Sambayya v, 
Gopala Krifibnamma, 16 M, 489 (1892) ; 
Krishna Pillai v. Rangasami Pillai, 18 M. 
462 (1895) ; Madava Naikan v. Appava Nai- 
kan, 2 M. H. C. R. 394 (1865) ; Palaniyandi 
V. Muttusami, 2 M. H. 0. R. 441 (1866) ; as 
to whether in a suit for exclusive possession 
joint possession may be given, boo Antu Singh 
V, Mandil Singh 15 A. 412 (1893) ; as to 
accessory right, st v Hayagreeva v. Sami, 16 
M. 286 (1891); in I'.irshotam Bhaishankar 
V, Ruraal Zunjar, 20 B. 196 (1896), a suit 
for ejectment was turned into a redemption 
suit. 

(2) Porumal v. Kaveri, 16 M. 121 (1892) ; 
Nana v, Appa, 20 B. 627 (1896). 

(3 ) J adoomoney Baboo v. Hafez Mahomed, 
8 C. 296 (1881) ; Gaifri Prosad Koondo v. 
Reilly, 9 C. 112 (1882). Under the present 


Code, however, mesne profits arc determined 
in the suit and not in execution. 

(4) Wamanrao v. Rustomji, 21 B. 701 
(1896). 

(5) Umanuiid Roy v. Sroekishen Banner] ee, 
7W. R. 248(1867). 

(6) Omrito Lall Sircar v. Ramdhun Cha- 
kee, 18 W. R. 603 (1872). 

(7) Daulat v. Bhukandas, 11 B. 172, 173 
(1886) [time to redeem] ; Rupchand v. 
Shamsh-ul-Jehan, 11 A. 346 (1889); Kodai 
Singh V. Jaisri, 13 A. 376 (1889) [pre- 
omption]; contra as to redemption, Bhola 
Nath Bhuttacharjeo v. Kanti Chundra 
Bhuttacharjoo, 25 C. 311 (1897). 

(8) Patloji V. Ganu, 16 B. 370 (1890) ; 
Chudasama v. Manabhai, 16 B. 243 (1891). 

(9) Aminahi v. Sidu, 17 B. 647 (1892). 

(10) Narayan Chitko v. Vithul Parshotam, 
12 B. 23 (1887). 

(11) Vonkata Jogayya v. Venkatasimhadii, 
24 M. 26, 26 (1900), 
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are mentioned in the decree, though the judgment says they should be given.(l) 
The mere specification of costs without an allotment of responsibility for them 
is not sufficient. (2) But it was said to be not necessary that the specific sums 
which go to make up the costs should be set forth.(3) Where an order denotes 
generally that costs should be paid, and then afterwards specifies a particular 
sum in respect of those costs, the specified sum comprises all the costs to which 
the party will be entitled. (4) It is not the practice, where costs of an inter- 
locutory proceeding have been disposed of, to consider that an award of the 
general costs of the suit interferes with the order disposing of those partial 
costs. (5) If there is a set-off on account of costs, interest should only run aft-er 
the set-off has been deducted. (6) The third clause is taken from sect. 221 of 
the last Code. It has been held that a decree for the payment of money and 
for costs in the suit is indivisible ; so that its benefit as regards costs cannot 
be transferred apart from the rest.{7) See notes to sect. 35, ante. 

Amendment of decree.-— Every Com*t has inherent powei’ over its own 
records so long as those records are in its powej*, and it can set right any mistake 
in them. (8) A decree is the decree of the Court and not of the parties. It is 
the bounden duty of a Court, of its own motion, to see that its decrees are in 
accordance with the judgments, and to correct them if necessary. There is, 
therefore, no limitation for an application to amend the decree. (9) R. 3 pro- 
hibits tlie alteration of a signed and dated judgment save (except in the case of 
clerical errors) by review. Sect. 152, which embodies the third paragraph of 
the former sect. 206, gives a power to amend the decree, it being a right incident 


(1) Nobo Kriato Mookorjoe v. Parbutty 
CJhuro Bhuttaoharjee, 13 W, R. 23 (1870) ; 
Cliowdhry Goluck Chuuder v. (yhowdhry 
Gunga Narain, 18 W. R. 1 1 1 (1872 ) ; Muddun 
Thakoor v. Morrison, 18 W. R. 253 (1872) ; 
Rajah Luelanund Singh v. (Jourt of Wards, 
H W. R. 387 (1870) ; Forester v. Secretary of 
State, 4 I. A. 137 (1877) ; but see Rajah 
Rughooiiundun V. Arcott, 19 W. R. 46 (1872), 
where the rate was not specified in the dcoreo 
and the executing Court estimated the rate ; 
foil. Madhub Lall Khan v. Noyan Ghose, 6 
C. L. R. 231 (1880) ; Syud Shah v. Meer 
Reasut, 17 W. R. 414 (1872). 

(2) Janokee Nath Mookerjee v. Joy Kishen 
Mookerjeo, 15 W. R. 4 (1871). 

(3) Mothoora Mohun v. Hury Kishore, 18 
W. R. 286 (1872) ; Raghu v. Rajendra, 
U C. W. N. 556 (1909). 

(4) Sharoda Pershad v. Luchmoeput Singh, 
18 W, R. 89 (1892 ) ; but as to costs of trans- 
lation in appeals to P. C., see ib . ; Asgur Ali 

Nugendro Chunder, 23 W. R. 463 (1875) ; 
Muddun Thakoor v. Morrison, supra ; Ram 
Coomar Ghose v. Prosunno Coomar Sannyal, 
10 0. 106 (1883) ; Nilmadhub Hos^ ». Bis- 


Bumbhur Boss, 21 W. R. 411 (1874), whoro 
even interest on these costs was given. 

(5) Radha Pershad Singh v. Ram Purmo- 
swar Singh, 10 1. A. 113 (1882). 

(6) Amanat Ali v. Mt. Bindhoo, 13 W. R. 
138 (1870). 

(7) Ram Chandi’a v. Abdul Hakim, 35 
A. 204 (1913). 

(8) Karim Mahomed v. Rajooma, 12 B. 174 
(1887) ; and this power exists independent of 
the provisions of the CWo : Muhammad 
Naim-ul-lah v. Ihsan-uMah, 14 A. 226, 229 
237 (1892). See cases cited in Ann. Pr., 
notes to 0. 28, r. 11. 

(9) Kalu V. Latu, 21 C. 259 (1893) ; Jivraji 
V. l^gji, 10 M. 61 (1886) ; Shivapa v. 
Shivpanoh, 11 B. 284 (1886) ; Raghunath Das 

Raj Kumar, 7 A. 276, 280 (1884) ; Tarsi 
Ram V. Man Singh, 8 Ar492 (1886) ; Darbo 
V. Kesho Kai, 9 A. 364 (1887) ; Muhammad 
Sulaimau Khan v. Muhammad Yar Khan, 11 
A. 267, 290 (1888) ; contra, Gaya Prasad v. 
Sikri Prasad, 4 A. 23 (1881), which is over- 
ruled; Langat v. Janki, 14 C. L. J. 481 
(1911). 
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to any Court to correct its formal records in such way, if needed, as will make 
them represent truly the decision which was intended to be judicially expressed 
when the judgment was delivered.(l) This may be done where there is clerical 
or arithmetical error, (2) or a variance with the judgment. (3) The power is, 
however, limited to this, and should not be exercised except in accordance with 
the terms of r. 3 or sect. 152, ante.{i) When a decree is in perfect accordance 
with the judgment, it cannot, subject to the provisions of sect. 152, ante^ be 
altered, however erroneous the latter may be. (6) The Cede gives no power 
to alter or vary the decree. A review of judgment or an appeal can alone do 
this. (6) Tlie High Court has no power to alter its own decrees except under the 
provisions of this rule or sect. 114, anle.{l) It lias, however, been recently held 
tliat a party is not limited to the remedy given by these provisions, and that 
a suit will lie to rectify a mistake in a decree ; (8) but in another case it has been 
stated tliat this can only be in special circumstances, and that as a general rule 
such a suit is not maintainable. (9) An application to amend may be refused if 
made a long time after the date of the decree, and the latter should not be 
amended after execution is barred.(lO) A decree, however, lias been amended 
subsequently to a Court sale. (11) 

Apparently, according to one view under lh<‘- last Cod(‘, a decree might have 
been altered either byway o£ application under soot. 206 or under sect. 623.(12) 
If an application for review was made on several grounds, and one of them referred 
to a clerical mistake, and if the other grounds were held to be untenable, the 
Court might reject the application and refer the applicant to his remedy under 
sect. 206. If it did not do so, but on the application for a j eview amended the 
clerical mistake, the decree drawn up became the final decree, and an appeal 
lay if it was brought within tlu' prescribed time fi*om such final decree. (13) 

Proceedings under sect. 206 could not, it has been said, be regarded as of the 
same nature in any respect as ])roceedings under sect. 623 con'esponding with 
sect. 114. In the former case the correctness of the judgment is not questioned, 


(J) Lucas Slophon, 0 W. 11. 301 (J8(i8) ; 
Dlmn Hingh v. Baaant yiiigh, iS A. 619, 534 
(J886) ; but see EaghunatJi Das v. Itaj Ku- 
mar, 7 A. 27u, 278 (1884). 

(2) Soc, f<.r instance, Dhan Siiigli v. Hasant 
Hingh, 8 A. 519, at p. 534 (188G). 

(3) Even after the decree has boon signed 
by the Judge and cveji if it does not fall 
within sect. 152: Urijratan v. Jaynaiain,. 
37 0.649(1010). 

(4) See Abdul Hayni Khan v. Chunia 
Kuar, 8 A. 377 (1886), wh-re the amendment 
was illegal, the decree being in conformity 
with the judgment ; and Parameshraya v. 
Seshagiriappa, 22 M. 364 (1899), where this 
being the case, the added words were ex- 
punged : Raghunath Das v. Raj Kumar, 7 
A. 276 at p. 281 (1884) ; a. c., at p. 876. 

(6) Lakho Bibi v. Salamat Ali, 20 A 337 
(1898). 


(6) Lachman Singh v. Mnliaii, 2 A. 497, at 
p. 506 (1870). But see also now scot, 1 .52, ante. 

(7) Kotagiri Venkata v. Vellanki Venka- 
tarama, 4 C. W. N. 725 (1900); s. c., 24 
M. 1 ; Langat v. Janki, 14 C. L. J. 481 ( 1 91 1 ). 

(8) Jogeswar Atha v. Ganga Bishnu, 8 
C. W. N. 473 (1904). 

(9) Bhandi Si?igh v. Dowlat Ray, 17 
C. W.N.82(]912). 

(10) Goluck Chuuder v. Gunga Narain, 20 
W. R. Ill (1873) ; Tarsi Ram v. Man Singh, 
8 A. 492, 496 (1886). 

(11) Pydel V. Chathappan, 14 M. 160 
(1890). 

( 12) See Kali Prosanna Basu Roy v. Lai 
Mohun Guha Roy, 2 C. W. N. 219 at p. 222 
(1897); dissented from in Ahsan-ul-Lah v. 
Dakkhini Din, 27 A. 676 (1906). 

(13) Joy Kishen Mookerjee t?. Ataoor Ro- 
hoxnan, 6 0. 22 (1880). 



862 


THE CODE OF CIVIL PROCEDURE. 


First Schbd. 
0. 20, r, 6. 


it is assumed ; but the jurisdiction arises from the fact that the decree as 
drawn up and signed is not in accordance with the judgment. In the latter 
case, not only the correctness of the decree but the correctness of the judgment 
is questioned, and if the application under sect. 623 (now 114) is alloweu, a re- 
hearing of the suit or appeal becomes necessary. In the former case there is no 
rehearing. (1) It has, however, also been held that there may be a review not 
only where there is something faulty in the judgment itself, but in cases of amend- 
ment of decree which do not necessitate any alteration in the judgment, and that 
therefore an order passed on an application under the former section was sub- 
stantially an order passed on review within the meaning of Art. 179 of the 
Limitation Act. (2) 

There is a distinction between a case of amendment and one of novation 
or substitution. Where an instrument is amended so as to express the real 
intention which it was intended to express, but which it did not completely 
express, the transaction is not in substance varied, but its inaccurate description 
is only rectified. Except, therefore, as specially provided for in sect. 32 of the 
last Code (now 0. 1, rr. 8-10, 11), an amended decree is operative from the date 
of th<‘, original decree. (3) Assuming, however, that the date of the decree is the 
date of the judgment, and therefore the date of the decree is not the date of 
amendment when the date of the judgment remains unaltered, the question 
arises whether an application for execution of a decree is affected by an applica- 
tion under this rule. It has been held that such an application is not a step in 
aid of execution, (4) and therefore as such does not save limitation. It has, 
however, also been held that an order passed upon an application under the 
former section was substantially an order passed upon review of judgment 
within the meaning of the third clause of Art. 179 of the Limitation Act, and that 
such an application saved limitation. (5) A decree, moreover, is not operative 
until the amount for which execution is to be had has been ascertained by the 
Court.(6) It was held by Subramania Ayyar, J., that where a decree is rightly 
amended, tlic date of the rectification is immaterial with reference to the calcula- 
tion of the time in which any appeal may be preferred against such decree. But 
where a decree is wrongly varied, a party affected by such variation is entitled 
to calculate the time during which an appeal may be preferred as commencing 


(1) Daya Kishan v. Nanhi Begam, 20 A. 
304, 305, 306 (1898). 

(2) Kali Prosanna Basu Roy v. Lai Mohun 
Guha, 2 0. W. N. 219 (1897) ; s. c., 25 C. 258 
[though not for all purposes, as explained in 
Nalinakshya Qhosal v, Mafakshar Hossain, 
28 C. 177, 179 (1900)1; and see Venkata 
Jogayya v. Venkatasimhadri, 24 M. 25, 26 
(1900). 

(3) Pydel v. Chathappan, 14 M. 150 (1890), 
where a decree was amended after sale in 
execution, and was held to bind the party 
against whom the amendment was directed. 

(4) Daya Kishan Nanhi Begam, 20 A. 


304 (1898) ; Muhammad Umayan v, Zinat 
Begam, 26 A. 385 (1903) ; Kali Prosanna 
Basu Roy v. Lai Mohun Guha, 2 C. W. N. 
219, 221 (1897). 

(6) Kali Prosanna Basu Roy v. Lai Mohun 
Guha, 2 C. W. N. 219 (1897) ; s. o., 26 C. 
268 ; Venkata JoyayytTt?. Venkatasimhadri, 
24 M. 25 (1900) ; Kishon Sahai v. Collector 
of Allahabad, 4 A. 137 (1881). 

(6) Muhammad Umarjan Khan v. Zinat 
Begam, 25 A. 385 (1903) [decree for mesne 
profits to be subsequently assessed— applica- 
tion for assessment application in the suit 
and not in execution]. , 
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from the date of the variation. (1) The rest of the Court, however, apparently 
held that the time for appealing must be reckoned from the date of the original 
decree and not from the date of the amendment, but that it could strike out the 
improper amendment, no petition for revision being ncce8sary.(2) 

What Court may amend. — ^Where a decree requires amendment, the 
party aggrieved should apply to the Court in which it was granted, and should 
not appeal on this ground, as in default of such application an appeal is un- 
necessary. (3) Where the decree was imperfect and c.ould not be drawn up from 
the judgment, and the Judge who gave the judgment was no longer Judge of the 
district, the High Court ordered a fresh trial.(4) The decree of an Appellate 
Court supersedes the decree of the first Court, even where the appellate decree 
merely affirms the original decree and does not reverse or modify it. Where a 
decree has been affirmed on appeal, the only decree which can be amended is the 
decree to be executed, viz. that of the Appellate Comt ; and the only Court 
Avhich has jurisdiction to amend the appellate', decree is the Court of Appeal. 
If, therefoK', the Appellate Court reverses, modifies, or affirms by dismissal of 
the appeal the decree of the first Court, the Lower Court has, after the appellate 
decree, no j)ower to amend. (5) The Bombay High Coiu't has held (6) that an 
exception exists to this rule in the case of appeals dismissed under sect. 551 
(now 0. XLI. r. 11), it being said that such a dismissal leaves the decree of the 
Lower Court untouched, neither confirmed nor varied nor reversed, with the 
result that it remains the decree of the Lower Court, which can amend it. Practi- 
cally, how(5ver, the effect of such dismissal is to confirm the decree, and it has also 
been held that the Lower Court cannot amend cither in the case of appeals 
dismissed utider sect. 551 (now 0. XLI. r. 11) or tried after notice to the respon- 
dent . (7) Where a decree after being affirmed on appeal is amended by the original 
Court and no step is taken to S(‘.t aside the amended decree, the latter is binding 
betweem the parties, and its validity cannot be challenged in execution proceed- 
ings on the ground that the original Court had no jurisdiction to make the 


(1) ParamoHhraya v. Schhagiriappa, 22 M. 
.%4 (1889;. 

(2) Sec ib., at p, 371. 

(3) Bimwaree Chand Thakoor v. Mudden 
Mohun Chuttoraj, 21 W. R. 41 (1874). 

(4) Kislion Dyal Lad v. Abdool Lut-cef, 19 
W. R. 267 (1873/. 

(6) Muhammad Sutilman Khan v. Muham- 
mad Yar Khan, 11 A. 2e7, F. B. (1888) [over- 
ruling in effect Ram Saran v. Persidhar Rai, 
10 A. 61 (1887)] ; Tarsi Ram v. Man Singh, 
8 A. 492, 494 (1880) ; Muhammad Sulaiman 
Khan v. Fatima, 11 A. 314 (1889) ; Daya 
Kishan v. Nanhi Bcgam, 20 A. 304, 307 
(1898) ; Pichuvayyangar V. Seahayyangar, 18 
M. 214 (1892) [overruling Sundara v. Sub- 
banna, 9 M. 364 (1886), which had been 


previously followed in Ram Saran v. Poraid- 
har Rai, 10 A. 61 ( 1 887), but doubted in 1891, 
in Chathappan v. Pydel, 16 M. 403] ; Shivlal 
Kalidas v. Jumaklal Nathiji, 18 B. 642 
(1893) ; Onraot v, Sunkur Dutt, 14 W. R. 2G 
(1870) ; B. c., 6 B. L. R. App. 60 ; Chowdhry 
Wahid Ali v. Mullick Enaot Ali, 14 W. R. 
288 (1870) ; Ram Churn Bysack v. Luckhoo 
Kant Bornick, 16 W. R. (F. B.) 1, 3 (1871) 
(no distinction between decree of affirmance 
and of modification]. 

(6) Bapu V, Vaj'ir, 21 B. 648 (1896). 

(7) Munisami Naidu v. Muniaami Reddi, 
22 M. 293 (1898) ; lama Sundari Devi v. 
Bindu Bashini Chowdhrani, 24 0, 769 
(1897). 
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amendment. (1) The Court of first instance has no jurisdiction to amend a 
decree on the application of a non-appealing defendant, when the decree has been 
confirmed on an appeal by the other defendants. (2) 

In executing a decree the Court of execution must take the decree as it 
finds it. It cannot amend the decree or alter it in any way, though it is bound, 
of course, to construe the decree. The decree in execution may be the decree of 
the High Court, and the proper Court to execute that decree may be the Court 
of the Munsif by whom the suit was first decided. The Munsif in respect of 
a decree made by an Appellate Court would be bound, as the Court executing 
the decree, to execute the decree whether he approved of it or not, even if the 
decree had been one made by him8elf.(3) And no evidence can be given in 
(‘.xecution to amend uncertainty in the decree sought to be executed.(4) 

Notice. —Tlic Court can only amend the decree after such notice as may 
enalde eith('r party to prefer objections. (5) 

Erroneous order of amendment ; how to be attacked.— An oi der 

passed amending a decree is a separate adjudication and is not merely a part 
of the original decree. (6) Such an order is not appealable. (7) It may, however, 
be revised und(‘,r sect. 622 (now s. 115), (8) or, it has been held, sect. 15, of the 
Charter. (9) As already observed, the decisions are not (uitircly agreed upon 
the point whether a wrong order should b(i attacked by way of appcial from the 
decree as amended or by way of revision of the order of amendment. It is plain 
t/hat if a decree is properly amended and exception is taken to the decree and not 
to the amendment, then an appeal should be brought against the amended decree. 
If no objection is taken to the decree as originally framed, but it is alleged that 
it has been improperly amended, then, as what is complained of is the order of 
amendment, the remedy should be according to the weight of authority by way 
of revision of the order of amendment, and not by way of appeal against the 


(1) Monat Ali r. Amclar Ali, 0 C. W. N. 
fi05 {J905); foil, on the question of the 
appealable dhauicjlcr of an amended decree 
in Brojo Lil Rai (Jhowdhury v. Tara Prasanna 
Bliattacharyi, 3 0. L. J. 188 (l‘K)5). 

(2) Sri Gobind Sing v. Gangatu Perehad 
Singh, (> G. L. J. 542 (1907). 

(3) Daya Kishan v, Nanhi Bogain, 20 A. 
304, 307 (1898) ; and see Pillai v. Pillai, 2 
1. A. 219 11876) ; Forester v. Secretary of 
State, 4 I. A. 137 (1877) ; Seth Gokuldass i\ 
Murli, 6 1. A. 78 (1878) ; s. c., 3 C. 602. 

(4) Dwarkanath Haidar v. Kamalakanth 
Haidar, 3 B, L. R. App. 128 (1869) : as to 
imperfect decrees involving necessity for 
further suit, see Kalee Narain v. Chunder 
Narain,23 W. R. 228(1875). 

(6) Raghunath Das v. Raj Kumar, 7 A. 
276, at p. 279 (1889) ; and see Abdul Hayai 
Khan v, Chunia Kuar, 8 A. 377 (1886), where 
the preceding was held to be had for want of 
notice. 


(C) Raghunath Das v, Raj Kumar, 7 A. 876 
(1885) ; 8. e., at p. 270. 

(7) Under 0. XLIIl. r. 1 ; Raghunath Das 
y. Raj Kumar, s7ipra ; Nalinakshya Ghosal v. 
Mafakshar Hossain, 28 G. 177 (1900) ; s. c., 
5 C. W. N. 192 ; Narayanasanu ?». Natesa, 16 
M. 424, 425 (1892), per Best, J. ; but see 
Visvanathan Ghotti Ramanathan Ghotti, 
24 M. 646 (1901), whore it was held that an 
appeal would lie against the amended decree ; 
nor to the Privy Council, Sunder Koer v. 
Ghandishwar Prosad, 30 C. 679 (1903) ; nor 
under the Charter, Muhammad Naim*ul>lah 
Khan v. Ihsan-ullah-Kha^ 14 A. 226 (1892). 

(8) Raghunath Das v. Raj Kumar, mpra ; 
Dhan Singh v. Basant Singh, 8 A. 519 (1886 ) ; 
Balmakund v, Sheo Jatan Lai, 6 A. 126 
(1882) ; Hasan Shah v. Sheo Prasad, 16 A. 
121 (1892). 

(9) Muhammad Sulaiman Khan v. Fatima, 
9 A. 104 (1886). 
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amended decree. The third case is where there is objection both to the original 
decree and to the amendment on the ground that it was not warranted, there 
being no variance or clerical error. It is not clear on the authorities what course 
should be taken, but it would appear reasonable to allow all questions in such a . 
case to be raised in an appeal from the amended decree. An order amending 
can be objected to in execution of the decree (1) and an appeal lies from an order 
passed in exeoution.(2) 

High Court. — Rules 1-8 of this Order do not apply. See 0. XLIX. r. 3. 

Revision. — It was held that proceedings under sect. 206 of the last Code 
terminated in an order which could be dealt with on revision, as where the Court 
acted beyond its jurisdiction in making an addition to the decree not warranted 
by the judgment. (3) 

7. The decree shall bear date the day on which the [»• 206 ,] 
. judgment was pronounced, and, when the 

naie 01 decree. satisfied himself that the decree 

has been drawn u]) in accordance with the judgment, he shall 
sign the decree. 


Decree. — This rule does not apply to High Courts in exercise of original 
jurisdiction, 0. XLIX. r. 3. When a person has the judgment of the Court 
that he shall have a decree, it may be said that he then obtains his decree. The 
decree, when it is drawn up afterwards, relates back to that time. (4) But a 
formal decree must follow judgment, and is a necessary part of the ultimate 
procedure in all suits, though inadvertently it is not in so many terms required 
by the Code as a necessary i)roceeding after judgment. Without a decree a 
judicial record does not speak, and wanting it no proceeding subsequent to the 
judgment can with any certainty be taken. It is in substance as well as form 
the mouthpiece of the suit in its immediate result.(5) Whatever be the form of 
decree a separate formal decree should be drawn up. A copy of the judgment 
with the schedule of costs appended is insufficient. (6) A decree must be in a 
civil suit, (7) and differs from an order in that the former expresses the result 
of the judicial proceeding by way of suit or appeal, and so far as suits and 
appeals are concerned, the latter are confined to such orders as are given in 
the course of proceedings, and do not finally dispose of them. See generally 
notes to sect. 2, ante. 


(1) Abdul Hayai Ivuan v. Chiinia Kuar, 8 
A. 377 (1886) ; Muhaminad Sulaimau Khan 
V. Fatima, 11 A. 314 (1889). 

(2) lb. ; Naliuakshya Ghosal v. Mafak- 
shar HoBsain, 28 C, 177 (1900) ; s. c., 5 C. W. 
N. 192. 

(3) Bai Shri Vaktuba v. Agarsougji, 31 B. 
447 (1907). 

(4) Mungniiam Marwari v. Guisahai Nand, 
17 C. 347, at p. 357 (1889). 


(5) Ranjit Singh v. Ilahi Baksh, 5 A. 520, 
526 (1883) ; but as to applications for par- 
tition under the N. W. P. Land Revenue Act, 
see Niaz Begam v, Abdool Karim Khan, 14 A. 
500 (1892). 

(6) Purmessuree Dutt v. Joynath Thakoor, 
15 W. R. 326 (1871). 

(7) Minakshi Naidu v. Subramanya., 11 M* 
26, 36 (1887) ; 14 I. A. 160. 

3 K 
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Pate. — The decree must bear the date on which judgment is delivered, 
and not the date on which it is drawn up,(l) and a decree operates from this 
date and not from that on which it may be subsequently amended.(2) Limita- 
tion thus runs from the date the decree bears, that is, the date of the judgment ; (3) 
though a suitor is entitled, in computing the period within which he can appeal, 
to deduct the time between the delivery of the judgment and the actual issuing 
of the decree. (4) 

“ Satisfied himself.” — It is the duty of the parties, or rather of their 
pleaders, to see that a decico is drawn up in the proper form, and the signatures 
of the pleaders are generally obtained before the decree is finally signed.(5) 
But though the duties of the pleaders remain as they were, the Judge is not 
relieved by any action on their part from satisfying himself personally as to Ihe 
correctness of his decree. 

Sign.” — After the decree has been duly signed it becomes and must be 
regarded as a decree of that date. Once a judgment is pronounced and the 
decree signed, it becomes a final decree, which may become the subject-matter 
of appeal or review. It cannot be altered except under the provisions of sect. 1 52 
or 0. XX. r. 3, or those relating to review. (6) 

8 . W/iere a Judge has vacated office after pronouncing 

Procedure where Judge ^ vnthout signing Hie decree, 

has vacated office before a decree drawn up in Orccordance with switch 
signmg decree. judgment may he signed by his successor or, 

if the Court has ceased to exist, by the Judge of any Court to 
tvhich such Court was subordinate, 

9 . Where tlie subject-matter of the suit is immoveable 
Decree (or recovery of property, the decree shall contain a description 

iiumoveaWe property. qJ property sufficient to identify the same, 
and where such property can be identified by boundaries or by 
numbers in a record of settlement or survey, the decree shall 
specify such boundaries or numbers. 


(1) See Afzni Hossain v. Umda Bibi, I 
C. W. N. (1895) ; Beni Madhub Mitter v. 
Matungini Oassi, 13 C. 104 (1886) ; Ramey v. 
Broughton, 10 0. 652 (1884). 

(2) Raghunath Das v. Raj Kumar, 7 A. 276, 
279 (1884) ; and see notes to 0. XX. r. 6. 

(3) Golam Gaffar Mandal v. Goljan Bibi, 
25 C. 109 (1897) ; Afzul Hossain v. Umda 
Bibi, 1 C. W. N. 93 (1896). 

(4) Beni Madhub Mitter v. Matungini 
Diissi, 8uj)ra ; contra if tho party has not 


applied for a copy, Yamaji v. Antajl, 23 B. 
442 (1898 ) ; Bechi v. Ahsan»ullah Khan, 12 
A. 461 (1890). 

(6) Ram Lochun Doss p, Munsoor Ali, 10 
W. R. 96 (1868) ; Goluok Chunder v. Gunga 
Narain, 20 W. R. Ill (1873) ; Tarsi Ram v. 
Mari Singh, 8 A. 492, 496 (1880) ; Prince 
Mahonimed Ruhimooddeen v. Boer Protab, 
18 W. R. 303 (1872). 

(6) Raghunath Das v, Raj Kumar, 7 A. 
270, 279, 280 (1884). 
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Decree for immoveable property.— Act VIII. of 1859, sect. 190. Sect. 

207 of last Code. The words “ can be ” have been substituted for ** is identified*' 

The decree should show distinctly and accurately what property it deals with, 
giving the boundaries and details of the property which the Court intends shall 
be covered by the decree, for if these are not given the decree may be impossible 
of execution.(l) Where this is not done the decree -holder’s remedy lies in an 
immediate application to the Court which made the decree to have it rectified. (2) 
Evidence cannot, however, be given in the execution department to amend any 
uncertainty in the decree. (3) Where a Judge decreed possession with wasilat 
without declaring specifically that plaintiffs were to recover the share which they 
liad purchased in an undivided estate or specific land representing that share, 
tlu‘ plaintiffs were held not entitled to be put in possession of any specific lands. (4) 

10. Where the suit is for moveable property, and the decree [s. 208.] 
Decree for delivery of is for tlie delivery of such property, the 
moveable property. decree shall also state the amount of money 

to be paid as an alternative if delivery cannot be had. 

Suit for moveable property.— Act VIII. of 1859, sect. 191 . If there is a 
disput(i as to the moveable property claimed, the Court must of comse determine 
it before passing its decree. It cannot leave the- matter to be settled in execu- 
tion. (5) If it then passes a decree for delivery, it must state the amount to be 
paid as an alternative . This is ordinarily the value of the property in question. (6) 

The Court may also pass a decree for damages.(7) This section is in accordance 
with English law which took away from the defendant the option to retain the 
goods or pay their value. Now payment can only be made if delivery cannot 
be had. If the goods arc capable of delivery they must be deUvered.(8) An 
alternative prayer for value of goods as compensation does not alter the character 
of a suit.(9) 


(1) Sushtoodhur Bhiittacharjoo v. Kaleo 
Dobs Dey, 24 W. R. 479 (1876) ; Mahomed 
Ismail V. Lalla Dhundur, 26 W. R. 39 (1876) ; 
Dwarkanath Roy v. Jannobee Chowdhrain, 
19 W. R. 81 (1873) ; Darbaroo Sayal v, Fatu 
Dhaloe, 23 W. R. 285 (1876) ; Kangal Chan- 
dra Ruj V. Kanyo Lall Ruj, 4 C. 69 (1878) ; 
see Ram Lochun v. Munsoor Ali, 10 W. R. 96 
(1868) ; though where a question arises in a 
BuhsequenI su-^ as to what was decreed in an 
earlier one, an -r iToctive definition may be 
cured by the acts oi the parties : Secretary of 
State V. Durbjoy Siniih, 19 C. 312 (1891). 

(2) Darbaroe Sayal v. Fatu Dhaleo, supra. 

(3) Dwarkanath Haidar v. Kamalakanth 
Haidar, 3 B. L. 11. App. 128 (1869). 

(4) Ram Lochun v. Munsoor Ali, 10 W. R. 
96 (1888). 

(5) Sheo Oobind v. Sham Narain, 7 A. 
H. C. R, 76 (1875) ; see observations on this 


point of Sir Barnes Peacock, C.J., in Dwarka- 
nath Haidar v. Kamalakanth Haidar, 3 
B. L. R. App. 128, at p. 130 (1869). 

(6) Bombay Burmah Trading Corp. v. 
Mirza Mahomed, 19 W. R, 123 (1873), where 
the defendants had at theii* own risk removed 
the timber, and the Court held that the 
plaintiff was entitled to its delivery or its 
value without deduction of charges of re- 
moval j Kashoe Nath Kooer v. Deb Kristo 
Ra,manooj, 16 W. R. 240 (1871) [in this case 
tho H. C. took the exceptional course of 
oalling a case to its file and tried it as a 
regular appeal], 

(7) Kasheo Nath Kooer v. Deb Kristo 
Ramanooj, supra. 

(8) lb., at pp. 243, 244. 

(9) Murugesa v. Jotharum, 22 M. 478 
(1889). 
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11 . (1) Where and in so far as a decree is for the payment 
Decree may direct pay- of money, the Court may for any sufficient 
ment of Instalments. reason at the time of passing the decree order 
that payment of the amount decreed shall be postponed or shall 
he made by instalments, with or without interest, notmthstarding 
anything coninined in the contract under which the money is payable, 
(2) After the passing of any such decree the Court may, 
Order, after decree, application of the judgment*debtor 

for pajmient by instai- and with the consent of the decree-holder, 
order that payment of the amount decreed 
shall be postponed or shall be made by instalments on such terms 
as to the payment of interest, the attachment of the property of 
the judgment-debtor^ or the taking of security from him, or other- 
wise, as it thinks fit. 


Decree for payment of money. — Act VII. of 1859, sect. 194. Ordinarily, 
if a party is entitled to relief, lie is also entitled to a decree awarding it to him 
at onc(‘. Therefore it was held that a Court in making a decree could not- allow 
the defendant a period for payment of the amount decreed, for the effect of such 
an order is that the decree-holder is debarred from executing his decree until 
the expiration of such period.(l) This rule, however, authorizes the Court in a 
particular class of cases, viz. decrees for money, to give the debtor time to dis- 
charge the amount awarded by directing payment in instalments. But the 
authority given is strictly limited to these cases. Therefore the section is not 
applicable in a suit for the recovery of the amount of a bond debt by the sale of 
property hypothecated by such bond, such a suit not being merely one for 
money ; (2) nor to a suit to enforce a lien or an annuity called nanJcar.{2>) It was, 
however, held to apply to cases referred to in sect. 58 of Act VII. of 1869, and to 
give the Courts powers to make rent decrees payable by instalments. (4) The 
former section, it was held, did not confer any authority on the Courts to relieve 
a contracting party from an express stipulation, in a bond payment by instal- 
ments, as to the consequence of default in punctual pa 3 rraent of the instalments. (5) 
In the case cited the decree did not in compliance with the Code contain any 
direction as to the agreement to pay by instalments. (6) It has been held that a 
decree for payment of money includes a decree made under 0. XXXIV. r. 6.(7) 


(1) Baohehu v. Madad Ali, 2 A. 649 (1880). 
See Tata v. Eamachandra, 7 M. 152 (1883), 
where, however, the decree-holder took no 
iteps to remedy what was alleged to be an 
illegal order in this respect. Agreements to 
give time were dealt with in s. 267a of the 
last Code, which is now omitted. 

(2) Hardeo Dur v. Hukam Singh, 2 A. 320 
(1879) ; Shankarapa v, Danapa, 5 B. 604 
(1881) [Dekkhan Agriculturists’ Relief Act] ; 
Idahadaji Karandikar v. Ohikni, 7 B. 332 
(1883). 


(3) Bachchu v. Madad Ali, 2 A. 649 (1880). 

(4) Qureebullah Sirkar v. Mohun Lall 
Shaba, 7 C. 127 (1881). 

(5) Ragho Govind v. Dipchand, 4 B. 96 
(1879). 

(6) Kodar Nath Banerjee v. Kulman 
Sardar, 6 0. L. J. 26 (1906). 

(7) Bidhu Sudhury v. Mahatabuddin, 
16 C. W. N. 44 (1911); and see Datto 
Atmaiam v. Shankar Dattatrya, 38 B. 32 
(1913) (consent decree for instalments). 
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“ The Court.”— -That is to say, tlie Court which i)assed the decree.(l) 
The order may be made in or at the time of passing the decree, or subject to 
consent after the decree. If the case is one in which the Court itself could not 
have made a decree for pa 3 rment by instalments, much less can the Court of 
execution vary that decree so as to give it an illegal effect in carrying it into 
execution.(2) On the other hand, an order under this rule alters the decree, 
which can only be executed subject to such alteration ; (3) and therefore if 
the Court erroneously grants time Iro pay, the order, if not corrected, must be 
executed as passed.(4) 

“ Sufficient reason.” — The existence of this will depend upon the facts 
of the particular case. The Court will consider the circumstances under which 
the debt was contracted, the conduct of the debtor, his financial position, and 
so forth, and instalments should be directed where the defendant shows his 
bona fides by offering to pay anything like a fair proportion of his debt at 
once. (5) 

“ Postponed.” “ Instalments.” — ^Payment by instalments means that 
the defendant is to be directed to pay the amount decreed by partial payments 
to be made at specified periods. The former section did not authorize a Court 
to say that the defendant has the option of paying the amount decreed within 
a particular period after the decree.(6) Now the rule expressly provides for 
an order postponing payment of the decretal amount. A temporary postpone- 
ment is a smaller concession than a scheme of instalments, and in many cases 
such a discretion might be fitly exercised without waiting, as under the former 
Code, for a judgment-debtor’s arrest under sect. 337a of that Code. The powers 
given should be exercised with a due consideration for the interests of the creditor 
as well as those of the debtor. Thus, an order allowing nine years to pay a debt 
of Rs.440 was reversed, and the period reduced by half. (7) The rule gives the 
Court a discretion, and it is not unusual to state in the order for payment by 
instalments that in default of payment of one instalment the whole debt shall 
become payable. (8) The Court has a discretion to order or refuse interest, but 
if it be the intention to give interest this should be expressly declaxed.(9) 


(1) Gaudharap v. Sheodarshan, 12 A. 
571 (1890) ; which may bo the High C!ourt ; 
Poma Dongra v. Gillespie, 31 B. 348 
(1907) ; as to orders under s. 16B. of the 
Dekkan Agriculturists’ Belief Act, see Bhagi- 
rathibai v. Hari K^ivji, 19 B. 318 (1894). 

(2) Mahadaji Karundakar v. Chikne, 7 B. 
332, 335 (1883). 

(3) Tata v. Bamachandra, 7 M. 152, 154 
(1883) ; sec Gandharap v. Sheodarshan, 12 A. 
571 (1890). 

(4) Tata v. Bamachandra, supra. 

(5) See Sabatollah Sircar v. Thompson, 1 
Hyde, 98 (1862-3) ; Jafree Begum v, Ahmed 
Ameen, 1 Agra, 270 ; Khoda Buksh e. Abdool 
Rahman, S. D. N. W. 1863, p. 480, cited in 


O’Kinealy, C. P. C. 

(6) Bachchu v. Madad Ali, 2 A. 040, 651 
(1880). 

(7) Koowersain v. Kishun Lall, S. D. N. W. 
(1861), p. 665 ; cited in O’Kinealy, C. P. C. ; 
and see Hur Gobind v. Hurkho, 1 Agra, 110. 

(8) See as to execution of such decrees, 
Mon Mohun Roy v. Durga Churn Gooee, 16 
C. 602 (1888) ; Sitab Chand v. Hyder Malla, 
24 C. 281 (1890) ; and as to waiver of right to 
execute entire decree, see Bir Narain v, Darpa 
Narain, 20 C. 74 (1892) ; Kashiram v. Pandu, 
27 B. 1 (1902). 

(9) See Surno Moyee Dassee v, Kishen Co- 
omai*ee Bibee, 14 W. R. 324 (1870). 
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Interest ” in scot. 20 of the Limitation Act of 1908 means the interest, or any 
part of the interest, due.(l) 


Order after decree. — ^As the effect of such an order is to alter the decree, 
this can only be done with the consent (2) of both parties. Where a debtor 
applied for time to pay and notice was served on the decree-holder, who did 
not object, the order was made absolute.(3) In the under-mentioned cases the 
question was considered whether the order passed was (4) or was not (5) an 
order under the second clause of this rule. The limitation for an application 
to pay in instalments by consent is six months from the date of the 
decree. (6) 


12. (1) Where a suit is for the recovery of possession of 
Decree for possession immoveable property and for rent or mesne 
and mesne profits. profits, the Court may jpass a decree — 

(a) for the possession of the property ; 

(b) for the rent or mesne profits which have accrued on the 

property during a period prior to the institution of 
the suit or directing an inquiry as to such rent or 
mesne profits ; 

(c) directing an inquiry as to rent or mesne profits from 

the institution of the suit until — 

(i) the delivery of possession to the decree-holder ^ 

{ii) the relinquishment of possession by the judgment-debtor 
with notice to the decree-holder through the Courts or 
{Hi) the expiration of three years from the date of the 
decree, 

whichever event first occurs. 

(2) Wlme an inquiry is directed under clause (b) clause (c), 
a final decree in respect of the rent and mesne jnvfits shall he passed 
in accordance with the result of such inquiry. 


Application of rule. — This rule cmbodieB, with alterations, the substance 
of sects. 211 and 212 of the last Code. The corresponding sections of the Act VIII. 
of 1859 were sects. 196, 197. The rule only applies to suits of the nature described 
where the plaintiff has a specific interest and not to a suit for partition where 


(1) Abdul Aliad v. Mahtab Bibi, 36 A. 
378 (1913) ; distinguishing Kallu v. Halki, 
18 A. 296 (1896); and Anwar Husain v. 
LalmiKhau, 26 A. 167 (1903), 

(2) See Chandra Kuar v. Tukha Ram, 3 A. 
809 (1881). 

(3) Tata v. Ramachandra, 7 M. 152 (1883). 


(4) Jhoti Sahu v. Bhubun Gir, 11 C. 143 
(1884). 

(5) Abdul Rahaman v. Dullaram Marwari, 
14 C. 348, 360 (1886) ; Jogobundhoo Daes v. 
Hori Rawoot, 16 0. 16 (1888). 

(6) Abdul Rahaman v. Dullaram Marwari, 
supra. 
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the plaintiff has no specific interest until decree. (1) A suit for mesne profits 
only is not within the section. (2) 

“ Recovery of possession of immoveable property.^^— The section 
does not apply to other suits for damages, in which suits the question of 
damages must ordinarily be determined at the trial. (3) 0. XXVI. r, 9, how- 
ever, allows a commission to issue to ascertain the amount both of any 
mesne profits or damages. (4) 

“ Mesne profits.’^ — The Code of 1859 did not contain any definition of 
this term. The Code of 1877 added an Explanation, which was the same as 
that attached to sect). 211 of the last Coda down to the word “ thereufon'^ That 
section repeated that explanation with an addition, viz. “ togeUter with interest on 
such profits,** (5) The definition of m(*.sne profits has now been removed to 
sect. 2, clause (12). 

Mesne profits are in the natui*e of damages, which the Com’t may mould 
according to the justice of the case. (6) There is no analogy between interest 
awarded under sect. 34 and mesne profits claimed and awarded under this rule. (7) 

The object of a suit for mesne j)rofits is to compensate the owner of land 
for being kept out of possession and deprived of the profits of the land. The 
measure of the compensation is ordinarily the loss which he has Buffered.(8) 
Where a party is dispossessed of immoveable property, the cause of action 
as to wasilat accrues to him on the date on which he would, but for the fact of 
dispossession, hav(*, received such wasiloil,(^) Parties in possession arc liable 
for wasilat to the legal owners whom they keep out of possession, even "though 
there was no mala fides r>n their part, (10) and whetluu' the wrongdoisr derived 
any profit himself from the possession of the land or nob ; (11) though, as the 


(1) L’irthi Pal v. U’hakur Jawahir, 14 1. A. 
37, at p. 59 (188G), dist. iii Shankar Biiksh v, 
Hardoo Buksh, Id I. A. 71, at p. 83, whore 
the j)artif?s though joint were entitled to 
specific shares. As to mesne profits in parti- 
tion cases, sec Bhivrav v. Sitaram, 19 B. 532 
(1894). For effect of this rule, see Raniana v. 
Babu, 37 M. 186(1914). 

(2) Chaku V. Dullabh, 9 B. H. B. 7 
(1872). 

(3) Bhoenuk Singh v. Juggor Singh, 10 
W. R. 299 (1868) ; Ramtuhul IaII v. Shoo- 
nath Singh, 1 A. H. C. R. 22 (1869 ) ; and see 
Dina Nath (jbuci. 'rbutty it Protap Chundor 
Goswami, 4 C. W. X. 79 (1899). 

(4) In Indurjeet Singh v. Radhoy Singh, 
21 W. R. 269 (1874), the deputation of in- 
tiuiry to an Ameon was held, under the 
circumstances, unnecessary. 

(5) See Grish Chundor Lahiri v. Soshi 
Shikhareshwar, 2 Bom. L. R. 709, 713 (1900) ; 
8. c., 4 C. W. N. 631 ; 27 C. 961 ; Radha 
Raman v. Surnamoyi Debi, 7 C. W. N. 473 
(1903) ; s. c., 30 C. 506. 


(6) Grish Chundor I^ahiri v, Soshi Shikha- 
reshwar Roy, 27 1. A. 110, 124 (1900) ; Adbul 
Ghafur v. Raja Ram, 23 A. 262, 265 (1901). 

(7) Dwarka Nath Biswas v. Debondro Nath 
Tagoro, 33 C. 1232(1900). 

(8) Abdul Ghafur v. Raja Ram, 23 A. 252 
256 (1901) ; Mobarak Ali v. Boistub Churn, 
11 W. R. 26 (1869) ; a suit for mesne profits 
is in the nature of an action of trespass for 
damages : Radha Churn v. Zumuroonnisaa, 
11 W. R. 83, 84 (1868). 

(9) Luckhee Kant Doss v. Doen Dyal Doss, 
14 W. R. 82 (1870) ; see Thakoor Doss v, 
Shosheo Bhoosun, 17 W. R. 208 (1872). 

(10) Byjnath Pershad v, Badhoo Singh, 10 
W. R. 486 (1868). 

(11) Ghoogly Sahoo v. Chiinder Pershad, 21 
W. R. 246 (1874); and see Bheekumbhur 
Singh V. Roy Chundor, 16 W. R. 196 (1871) 
[lessor preventing ryots from paying rent to 
lessee] ; Suroop Chundor Roy v. Mohender 
Chundor, 22 W. R. 539 (1874) [mortgagor not 
directing lessee to pay to mortgagee after 
foreclosure]. 
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principle is that the defendant should make up to the plaintiff what he has lost, 
a Court is right in excluding lands of such a nature as would under ordinary 
circumstances yield no profit.(l) 

All persons in wrongful possession, irrespective of how they got in, are 
liable, (2) such as a mortgagor from date of foreclosure ; (3) an auction purchaser 
whose purchase is declared invalid ; (4) a person in hond fide possession without 
knowledge of defect in his title ; (5) an tjaradar together with his zemindm^{^) 
a body of intermediate holders combining to keep the true owner out of posses- 
sion , (7) a sehait claiming the land as such.(8) In the under-mentioned case 
the defendants were not all in possession, yet as they had all combined to oppose 
^e plaintiff’s possession, they were held all jointly liable for the wasil(ii\%) 
ut where a person is in rightful possession until a sale or decree is set aside, 
though he is bound to account for mesne profits, the calculation of which is to 
be based on a proper discharge of the stewardship of the property, he is not a 
trespasser, and as such liable to make good any loss sustained by the rightful 
owner being kept out of possession. (10) In the case, moreover, of any wi'ong, 
the liability of a defendant is limited to damages for the wrong which he has 
himself done, and if the defendant was excluded from possession he cannot be 
said to have actually or even impliedly received the profits, nor could he with 
diligence have received them.(ll) So the Privy Council have held that a person 
who had not himself received the mesne profits, having come into possession of a 
taluq upon its being released from management under the Oudh Taluqdar’s 
Relief Act, 1870, wodd not be chargeable with sums which, as it was alleged, 
might have been received by way of mesne profits, but had not been received in 
consequence of the manager’s wilful default. Whatever case might have been 
made against the manager of the estate, the taluqdar could not be charged with 
anything more than was actually received by him.(12) Mesne profits ought not 
to be estimated for any period during which the defendant who is to be made 
responsible for them was not active in keeping the plaintiff out of possession. 
Therefore a defendant cannot be made to pay in respect of years when possession 
was in the hands of an officer of the Court.(13) But where a defendant who had 


(1) Becharam Doss v. Brojonath Pal, 9 
W. R. 369 (1868). 

(2) Bebee Pearun v. Ahmed Ali Khan, 4 
W. R. 7 (1865) ; Suttya Nundo v. Suroop 
Chunder, 14 W. R. 76 (1870). 

(3) Suroop Chunder v. Moheuder Chunder, 
22 W. R. 639 (1874) ; but where the mort- 
gagee was the tenant, see Raisuddin Chow- 
dhry i;. Khoda Newaz, 12 C. L. R. 479 (1883) ; 
Woomesh Chunder Roy v. Markund Mookor- 
jee, 12 W. R. 36 (1869). 

(4) Jey Narain v. Torabun, 4 Agra, 216. 

(6) Mugun Chunder v. Surbossur Chuoker- 

butty, 8 W. R. 479 (1867) ; Byjnath Pershad 

V. Badhoo Singh, 10 W, R. 486 (1868). 

(6) Biddya Moyee v. Ram Lall Bli^r, 17 

W. R. 148 (1872). 


(7) Ram Chunder Surmah v. Ram Chun- 
dor Pal, 23 W. R. 226 (1876). 

(8) Ranee Shibeshure© v. Mothooranath 
Acharjeo, 6 W. R. 202 (1866). 

(9) Shama Sunkur Chowdhry v. Sreenath 
Banerjee, 12 W. R. 354 (1869). 

(10) Perumaladayar v. Krishnama Chet- 
tyar, 17 M. 261 (1894); and see Dakhina 
Mohun Roy v. Saroda MohunRoy, 201. A, 160. 

(11) Abbas V. Fassih-ud-din, 24 C. 413 
(1897) ; and see Haradhun Dutt v. Joy Kisto 
Banerjoo, 11 W. R. 444 (1869); Indurjeet 
Singh V, Radhey Singh, 21 W. R. 269 (1874). 

(12) 'Kishnanand v, Kunwar Partab Na- 
rain, 10 C. 768 (1884) ; s. c., 11 1. A. 88. 

(13) Indurjeet Singh v. Radhey Singh, 21 
W. R. 269 (1874). 
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been in wrongful possession abandoned the land without notice to the decree- 
holder, it was held that the land must be held to have continued in the judicial 
possession of the judgment-debtor, who was liable for mesne profit8.(l) In 
a suit for damages against several persons for jointly combining to keep plaintiff 
out of possession they are all equally liable to him, and none of them can restrict 
their liability for mesne profits to that portion only of which, by their joint 
agreement, they were in possession. (2) In some cases, however, the liability 
has been decided in proportion to the amount of profits that each has derived 
from his own individual wrongful possession. (3) The Court is competent to 
apportion the damages in respect of the portions of land held by the defendants ; 
aliier where the defendants have jointly taken possession of a particular portion 
of such land. (4) It was held that a plaintiff must bring a suit against joint 
wrongdoers, though what he does in execution of his decree is another matter.(6) 

If the Court finds that a plaintiff has been dispossessed he is pnwid facie 
entitled to mesne profits in respect of the period of dispossession, and it is nob 
necessary for him to prove the actual collections made during this period, for 
this is proof which he would possibly be unable to supply. It is sufficient to 
show what is the annual profit which in ordinary years can be collected, as, 
for instance, the profits for the years preceding or subsequent to the period of 
dispossession. (6) 

Mesne profits include profits actually received, or which might have been 
j*cccived. In other words, if the mesne profits actually received are those 
which ought to have been received, the plaintiff gets them. If, however, they 
are less than what the plaintiff could have got, they must be assessed on the 
basis of his possible profits. The Court has to ascertain what the person in 
wrongful possession could have realized by ordinary diligence and not merely 
what he actually received.(7) This really means what the plaintiff could have 
realized, for the person in wrongful possession may place himself in the position 
of, and for this purpose is taken to be in the position of, the true holder, so as to 
charge him with the profits which might have been made by the true 
owner. (8) 


(J) Kajah Padmanund v. Madhu Singh, 3 
C. W. N. clxxxvii. (1899). 

(2) Ajoodhya Doss v. Lalljeo Paurey, 19 
W. R. 218 (1873). 

(3) Nawab Nazim v, Raj Coomaree Debee, 
6 W. R. 113 (J8(}0) ; Bulwant Singh v. Sheo 
Sahoye, 2 W. R. Misc. 52 (1864); Gunesh 
Dutt V. Bulwant Singh. 14 W. R. 176 (1870). 

(4) Krishna Mohun Basak v. Kunjo Behari 
Basak, 9 C. L. R. 4 (1881). 

(5) Suttya Nimdo r. Suroop Chundor, 14 
W. R. 76 (1870). 

(6) Bhawanee Been v. Mohun Sahoo, 1 
A. H. C. R. 273 (1869 ) ; and see post, “ Proof 
nnetasaryf' 

(7) Grish Chunder Lahiri v. Soshi Shikha* 


reshwar, 4 0. W. N. 631 (1900) ; s. c., 2 Bum. 
L. R. 709 ; 27 C. 951 ; Thakoor Doss Roy 
V. Nobin Kristo Ghose, 22 W. R. 126 (1874) 
[the Court must see what it may reasonably 
be supposed the plaintiff could have col- 
lected]; Luckhy Narain v. Kally.Puddo, 4 
C. 882 (1879) ; s. c., 4 C. L. R. 60 ; De Silva 

V. Syud Toharanoo, 9 W. R. 374 (1868); 
Doorga Soondurec v, Shibeshuree Debia, 8 

W. R. 101 (1867) [everything will bo assumed 
against the wrongdoer]. As to the meaning 
of ordinary care and diligence, see Dwarka- 
nath Mitter v. Ram Dhun Biswas, 8 W. R. 
103 (1867). 

(8) Ib. ; Lalljee Shahay Singh v/ Walker, 
6 C. W. N. 732, at p. 784 (1902). 
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It was said to be not cleai* whether a Court of Equity would ear -mark the 
profits of a trespasser invested in real property and follow them.(l) 

Wilful default is charged against persons in rightful possession, though 
accountable for their dealings with the property. Mesne profits are chargeable 
against those wrongfully (2) in possession. Indeed, the adoption of the principle 
of wilful default would be more favoui’able to the defendant than the principle 
of the Code ; for there may be values recoverable by ordinary diligence which 
yet it would not be wilful default not to recover.(3) 

Mesne profits, how calculated.— There is no abstract principle indepen- 
dent of the particular facts which determines the assessment of mesne profits in 
every case. The Court ought first to ascertain the facts and the nature of the 
plaintiff’s possession of the land before ouster, and then determine the principle 
applicable in the particular case. (4) When the facts are disclosed, the determining 
principle is this — What was the character of the possession of the plaintiff before 
he was ousted? and what has the owner lost ? (5) Mesne profits are thus whatever 
profits the wrongdoer might with ordinary diligence have received from an occupa- 
tion or position similar to that of the party wrongfully dispossessed, whether 
it be that of a cultivating ryot, landlord or zemindar (6) or talookdaT.(7) Wh< re 
a person claiming mesne profits was himself the cultivator before di8i)OS8eB8ion, 
he is entitled to the profits which he would have made cultivating the land if he 
had not been dispossessed. The measure of damages is the value of the crops. (8) 
And there is no distinction in respect of assessment of mesne prf)fitB between 
rai/yati land held by a raiyat and the proprietor’s zerait, or private land ordinarily 
cultivated by him, except as to the costs of cultivation.(9) Where land is raiyatiy 
and the true owner is a rent receiver, assessment of mesne profits should be made 
on the basis of fair and reasonable rent.(lO) Prmii facie it is fair to infer that a 


(1) Run Bijai Bahadur i\ Jagatpal Singh, 
18 0.111, 119(1890). 

(2) See Grish Chunder Lahiri v. Shik- 
hareshwar, ante ; and Dina Nath Chuckor- 
butty V. Protap Chunder Goswarai, 4 (\ W. N. 
79, 81 (1899). 

(3) Grish Chunder Lahiri v, Shikhareshwar, 
2 Bom. L. R. 709, 714 (1900) ; s. c., 4 C. W, N. 
031 ; 27 0. 051. 

(4) Surja Pershad Narain v. Reid, 6 C. W. 
N. 409 (1902). 

(6) Lalljeo Shahay Singh v. Walker, 6 
C. W. N. 732, 734 '(1902) ; Chardon v. Ajoet 
Singh, 12 W. R. 62 (1869). 

(6) Vide post, 

(7) Bhyrub Chunder v. Huro Prosunno, 17 
W. R. 257 (1872) ; Bireshur Baroda, 
16 C. W. N. 606 (1906). 

(8) I^alljee Shahay Singh v. Walker, 6 
C. W. N. 732, 733 (1902) ; Nursingh Roy v. 
Anderson, 10 W. R. 21 (1871) ; Soudamineo 


Dabee v, Aiiund Chunder, 13 W. R. 37 (1870) ; 
Shistoo Pershad Chuckerbutty v. Kumla Kant 
Roy, 17 W. R. 348 (1872) ; Watson v. Pyari 
Lai Shaha, 7 B. L. R. 175 (1870) ; Hurnick 
Lall V, Sreeiiibash Kurmokar, 15 W. R. 428 
(1871) ; Gooroo Dyal Mundur v. Baboo 
Gopal Singh, 24 W. R. 271 (1876). See 
Bhiro Chandra v. Bamundas, 3 B. L. R. A. C. 
88 (1869) ; s. o., 11 W. R. 461 ; and contra, 
Madhub Chunder v. Haradhun Paul, 14 
W. R. 294 (1870). 

(9) Lalljeo Shahay Singh v. Walker, 6 
C. W. N. 732 (1902) ; Mt. Robkumee Kooet v. 
Ram Tuhul Roy, 17 W. iT 169 (1872). 

(10) Lalljeo Shahay Singh v. Walker, 6 
C. W. N. 732, 733 (1902) ; Ranee Asmed 
Kooer v. Indurjoct Kooor, 9 W. R. 446 (1868), 
F. B. ; B. L. R., F. B. 1003 ; Maharaja 
Luchmeswar Singh v. Chairman Darbhanga 
Municipality, 17 LA. 90, at p. 97 (1890) ; 
Raghu Nandau Jha v, Jalpa Pallaji, 3 
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person in possession of land may by ordinary diligence get rent for it according 
to the prevailing rates for such land, and that the true owner wrongfully dis- 
possessed has been a loser by that amount.(l) 

If the true owner is placed in the same position as if he had all along been 
in possession, that is all that he is ordinarily entitled to, and it is not reasonable 
that he should receive any additional benefit, or that the person in VTongful 
possession should not only make compensation but be fined as well. On this 
principle it has been held that ordinarily the collection and other expenses incurred 
by the trespasser will be allowed, and that it is only when the trespass is of a 
very aggravated character (2) that the Court, in its discretion, may refuse such 
expensc8.(3) The principle has been stated in another form, namely, that costs 
of collection and expenses should only be allowed when the trespasser entered 
the land in the exercise of a bond fide claim of right ; but that when the trespass 
is malicious and without bona fides, though the trespasser may still claim all 
necessary payments, such as Government revenue or gi ound rent, it is not 
imperative on the Court to allow him even such charges as would ordinarily but 
voluntarily be incurred by an owner in possession. (4) But though a person, 
when sued may be entitled to a deduction, he has no right to sue to recoup himself 
for his losses against the true owner, and must bear the burthen of his own 
wrong. (5) 


0. W. N. 748 (1897) ; Rugho NaUi Doboy, 
] Agra Misc. 17 ; Chardon v. Ajoet yingh, 
12 W. R. 62 (1869) ; Thakoor Doss v. Nobin 
Krittto, 22 W. R. 126 (1874); Do Silva v. 
Syud Teharanee, 0 W. R. 374 (1868). 

(1) Grish Chundor Lahiri v. Soshi Shik- 
iiareshwar, 4 C. W. N. 031 (1900) ; 27 C. 951 ; 
2 Bom. L. R. 709. 

(2) See Altai Ali LjUji Mai, 1 A. 518 
(1877), where the trespass was “tortious 
and malicious “ ; Dungar Mai v. Jai Ram, 
24 A. 376(1902). 

(3) Abdul Ghafur v. Raja Ram, 23 A. 252 
(1901), dissenting from Shitab Dei v, Ajudhia 
Prasad, 10 A. 13 (1887), if that decision 
means that a tort feasor should never be 
allowed a deduction ; and dist. in Dungar 
Mai V. Jai Ram, 24 A. 376 (1902). See also 
Gooroo Doss >. Amind Moyoe, 15 W. R. 203 
(1871); DinulaimiJiwo Nundoo v. Keshub 
Chundor, 3 W. R. AIisc. 25 (1805); Ram 
Dhul Singh v. Purmessurce Pershad, 7 W. R. 
78(1868). Sec Erfoonissa Chowdraiu v, Rukeo- 
boonissa, post [mosno profits are assets of 
estate minus costs of collection, Government 
revenue, losses by desertion, and death of 
ryots, by drought, etc.] ; Thakoor Dass v. 
Shosheo Bhoosun, 17 W. R. 208 (1872) 
[endowed lands, deduction of expenses of 
worship] ; Palmer v. Mohunt Bal Gobind, 7 


W. R. 230 (1867) [judgment-debtor left to 
recover Government revenue] ; Erfoonissa 
Chowtlhrain v. Rukcoboonissa, 0 W. R. 457 
(1868) [Surunjamee allowed, and it was 
pointed out it was unreasonable that de- 
fendant should pay what the plaintiff could 
not possibly have collected] ; Becharam 
Doss V. Brojonath Pal, 9 W. R. 369 (1868) ; 
Tiluck Chand v. Soudamini Dasi, 4 C. 566, 
569 (1878); Dakhina Mohan Roy v. Saroda 
Mohan Roy, 21 C. 142 (1893) [allowance 
of revenue paid by claimant of estate holding 
under decree subsequently reversed] ; s. c., 
20 I. A. 60 ; Sharf-ud-din Kahn v. Fatohyab 
Khan, 20 A. 208 (1897) [expenses of decrees 
for rent under circumstances disallowed] ; 
Kachar Ala v. Sha Oghadbai, 17 B. 35 (1892) 
[mesne profits can only bo ascertained after 
making deductions from the gross earnings 
of all such payments made by the defendant 
as the plaintiff would have been bound to 
make if m possession]. 

(4) Dungar Mai v. Jai Ram, 24 A. 376 
(1902) : see also Abdul Ghafur v. Raja Ram, 
22 A. 262 (1900), whore it was held there was 
no horn fides. See, however, latter case in 
appeal in 23 A. 252 (1901). 

(5) Tiluck Chand v, Soudamini Dasi, 4 C. 
566 (1887). 
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The mode of calculation in cases of decrees for and against each of the 
parties, is to calculate and rateably divide them, and then to allow a set-off to 
the extent of the profits actually received by each sharer, the deficit in each year 
being made good by the party who received in excess of his share. (1) 

Proof necessary.— In a suit for mesne profits it is, as in othei’ cases, in- 
cumbent on the plaintiff to establish not only the existence of his right, but also 
the extent of it. The first he does by proof that the defendant has wrongfully 
deprived him of enjoyment, (2) and the second by proof of the duration of the 
wrongful possession, and it is for that period only that damages are claimable. (3) 
Where, however, it is shown that a particular jama is payable in respect of a 
property, it lies upon the wrongdoer to show that the sum has not been realized. (4) 
On him, as the party in possession and having tlic means of information, lies 
the onus of proving what is the actual amount of mesne profits. (5) It cannot 
be laid down, however, as a general proposition that the burden of proof in 
this respect is always on the defendant. It depends on the circumstances, 
according to which presumptions may or may not arise in favour of the 
plaintiff. (6) 

In calculating wasilai, evidence is usually taken of the rent paid. The 
party in possession is called on to produce his accounts, which are compared 
with the poitahs and dalcMlas in the ryot’s possession. Jummahundi papers 
filed by patwaris under the zemindar’s supervision have been accepted as primd 
facie evidence of the profits of the estate. (7) But settlement papers thirty years 
lid without inquiry into the actual proceeds of the estate during the period of 
lisposscssion are useless as a basis to work on.(8) When the amount of mesne 
profits demanded is merely approximately given, the plaintiff is not bound by 
vhat he has said in the plaint, but may be given more, though, of course, such 
itatement may be used as evidence against him. (9) The ordinary rule, however, 
leing that a plaintiff cannot recover more than he claims in the plaint. 


(]) Bijoy Gobind v. Kaloe Prosunno, 16 
iV. R. 294 (1871). 

(2) Ishan Chandra Burdhan v. Ainuddin 
dia, 6 C. W. N. 720 (1901), as to posscjssion 
md dispossession ; Dwarkaram Missar v. 
Fogessur Ijall, 21 W. R. 270 (1874) ; Radha 
Dhurn v. Zumuroonissa, 11 W. R. 82 (1868) ; 
Lep tSingh-Khasia v. Nimar Khasia, 21 C. 244 
1893) ; Kalidas v, Vallabhdas, 6 B. 79 (1881). 

(3) Ishan Chandra Burdhan v. Amuddin 
dia, 5 C. W. N. 720 (1901). 

(4) Brojendro Coomar Roy v. Madhub 
vhunder Ghose, 8 C. 343, 361 (1882), overy- 
hing being assumed against the wrongdoer ; 
[)oorga Soonduree v. Maharanee Shibeshuree, 
J W- R. 101 (1867). 

(6) Dinobundhoo Nundee v. Keshub 
]?hunder, 3 W. R. Misc. 25 (1865). 

(6) ELrishna Mohun Basak v. Kunjo Behari 


Ba«ak,9C. L. R. 1(1881). 

(7) Rajah Deonarain Singh v. Naek Fer* 
shad, 2 A. H. C. R. 217 (1870). 

(8) Puran Chunder Roy v. Juggessur 
Mookerjee, 17 W, R. 298 (1872). 

(9) Pearee Soonduree v. Eshan Chunder, 
16 W. R. 302 (1871) ; Huro Gobind Bhukut 

V. Degumburee Debia, 9 W. R. 217 (1868) ; 
Jadoomony Dabee Hafez Mahomed All 
Khan, 8 C. 296 (1881) ; Gauri Prosad Koon- 
doo v. Roily, 9 C. 112 (1882) f%. c., 12 C. L R. 
41 ; and see Fakharud!^ Mahomed v. 
Official Tmstee, 8 I, A. 107 (1881), where 
the schedule to the plaint estimated the 
ivasilat then due, but it was given up to the 
date of possession. As to Court Foe, see 
Ramkrishna Bhikaji v, Bhimabhai, 15 B. 416 
(1890) ; Luckhoe Kant v. Been Dyal, 14 

W. R. 82 (1870). 
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he will be limited to it where the rate or amount is not stated approxi- 
mately. (1) 

As regards mesne profits before suit, as these have accrued due and the 
plaintiff has a cause of action in respect thereof, a plaintiff suing for mesne profits 
is bound to put forward his whole claim. If he does not, a subsequent suit for 
mesne profits prior to the first suit will not lie. (2) 

Mesne profits are demandable from the date upon which they become 
annually due. (3) But a purchaser for valuable consideration without notice 
of plaintiff’s title has been held not liable for mesne profits from any date earlier 
than the institution of the suit where the plaintiff has been guilty of laches, (4) 
and mesne profits were only allowed from the date of suit in other cases. (6) 
Under Art. 109 of the Limitation Act a defendant is liable for mesne profits 
received, or which might have been with due diligence received, during the three 
years before date of suit, and not before. This period has no reference to the 
time when rents fall due. (6) 

Accruing before suit, — The assessment of mesne profits was held to be 
an essential part of the decree in the suit, and not a proceeding in execution, 
and therefore something which must be done by the Court trying the case, 
which was authorized to make a decree in it. It cannot be left to another Court, 
which, when the final decree is made, may have to execute it.(7) In a suit for 
recovery of possession, and for mesne profits from the date of suit, it was held 
that a Munsif could ascertain and award mesne profits even though they were 
in excess of the pcicuniary jurisdiction of the Court.(8) The Court had either 
to determine the matter itself or direct an inquiry. But it must have done one 
or the other. Thus a decree awarding immediate mesne profits at the rate 
admitted by the defendant, and larger mesne profits contingently on a higher 
rate being proved at the time of execution, was held to be irregular.{9) 


(1) Baboo jan Jha v. Byjnath Dutt Jha, 6 
0. 472 (1880) ; and see Gooroo Doss Roy 
y. Bungshee Dhur, 16 W. R. 61 (1871), where 
the party was hold to be setting up a new 
and distinct claim. 

(2) See 0. II. r. 2 ; Ram Ruttun Ando v. 
Ram Chunder Pal, 26 W. R. 113 (1876). As 
to whether a claim for possession and for 
mesne profits are distinct causes of action, 
see notes to same rule and order, Meaning 
of * cause of action,’ ” “ Tort.” In Rama- 
bhadra v. Jagannathu, 14 M. 283, the mesne 
profits accrued since ihe decree in the former 
suit. 

(3) Maharaj Koer Rairiaput v. Furlong, 3 
W, R. 88 (1865). 

(4) Juggurnath Sahoo v. Syud Shah Ma- 
homed, 14 B. L R. 386 (1874). Slight delay 
will be of no account ; Kaleenath Doss v. 
Rajah Meah, 22 W. R. 406 (1874). 

(6) Thakur Shore Bahadur v. Thakurain 
Duriao, 3 0. 645 (1877 ) ; Sri Raghunadha v. 


Sri Brozo Kishoro, 3 1. A. 154, 193, 194 (1876) ; 
Sarkies r Ih-osonnomoyee Dossee, 6 C. 794 
(1881) ; or from notice of claim : Sumbhoo 
Chunder Surmah v. Issur Chunder, 2 Sov. 4. 

(6) Abbas v. Farsih-ud-din, 24 C. 413 
(1897); Kishnanand v. Kunwar Partab. 
Narain. 10 C. 786 (1884). 

(7) Mt. Bibee Meher Jan v, Mt. Bibeo 
Gerda. 26 W. R. 270 (1870). 

(8) Rameswar Mahton v. Dilu Mahton, 21 
C. 560 (1894). In this case no cause of action 
for mosno profits had arisen on the date of 
suit ; distinguished in Bhupendra v. Puma, 
16 C. W. N. 606 (1910). 

(9) Syud Lotfoolah v. Mt. Nuseebun, 10 
W. R. 24 (1868). In Hureohur Mookerjee r. 
MoUah Abdulbur, 17 W. R. 209 (1872), it 
was held that the decree had left the matter 
to be determined in execution; and see 
Ishari Pershad v. Ram Narain Saha, 6 C. W. 
N. 672 (1902). 
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Decree. — A decree declaring the liability for mesne profits, but not determin- 
ing the amount if worked out after the death of a defendant, did nob, it was held, 
bind the heirs not parties. (1) 

Under the Code of 1859, the Court might reserve the inquiry “ for the 
execution of the decree,” a phrase which gave rise to difficulty. (2) The Court 
under the last Code might “ direct an inquiry , The proceedings were part of 
and a continuation of the suit, and no final decree existed to execute or appeal 
fi om until they were closed. That part of the decree which denoted possession 
to be given was final, but the other part was interlocutory, and became final 
when the amount payable was fixed. An application to asceitain the amount 
of m^sne profits was not an application for execution, but an application by which 
the decree-holder moved the Court in a pending suit to make a final decree 
regarding mesne profits. (3) And for this reason an application to ascertain 
the amount of mesne profits awarded by a decree was not afiecsted by liinita- 
tion.(4) The Bombay High Court, however, held that a decree under sect. 212 
of the last Code was Necessarily subject to the limitation laid down in sect. 211 
of the same Code, and that nu'sne profits for more than three years from the 
dat(i of the decree should not l>e awarded, even though ])osscssion was not 
delivered during that period.(r)) The investigation into nu sm' profits, directed 
by the decree, was nothing more than a continuation of the inquiry which was 
set on foot at th(^ trial into the merits of the j)laintifi's case against the defendant, 
only that it was limited to the matter of damages. It was therefore in the fii'st 
})lace incumbent on the plaintiff to give the Court some evidence upon which it 
could form a reasonable conception of the amount of his loss. And th(^ defendant 
was not called upon to answer the plaintiff’s case until the plaintiff had given 
some evidence in support of it.(6) The direction as to the inquiry into the 
amount of mesne profits need not, it was held, necessarily bo contained in the 
decree ; (7) as to the form of which, see case cited below. (8) Once the liability 
of a party was fixed in the Appellate Court, the Lower Court had to confine its 
inquiry to the assessment of the amount of daraages.(9) 

The language of the amended section makes the pro(‘edure plain. The 


(1) Radha Prasad Singh v. Lai Sahab Rai, napur Zemindary Co., Ltd. v. Paresh 

\% A. 53, at p. 06 (1890) ; s. c., 17 1. A. 160. Narain, 39 C. 220 (191 1) ; 16 C. W. N. 109. 

(2) Dildar Hossein v. Mujeedunnissa, 4 C. (4) Puran Chand v. Roy Radha Kiahen, 

029 (1878). 19 C. 132 (1891), F. B. ; Pryag Singh v. Raju 

(3) Ib.; Mt. Fuzeelun v, Koramut Hossein, Singh, swpm ; Waliya Bibi v. Nazar Hasan, 

21 W. R. 212 (1874); Krishnan v. 20 A. C23 (1904). 

Nilakandan, 8 M. 137 (1884); Anando (6) Narayan Govind Manik v. Sono Sada- 
Kishore v. Anando Kishore, 14 C. 60, 53, shiv, 24 B. 346 (1899) ; Uttamram v. Kis- 

64 (1886) ; Radha Prasad Singh r. Lai hordas, 24 B. 149 (1899). 

Sahob Rae, 13 A. 63 at p. 66 (1890) ; s. c., (6) Indiirjeet Singh v. Radhey Singh, 21 

17 1. A. 160; Puran Chand v. Roy Radha W. R. 269 (1874). » 

Kishen, 19 C. 132, at pp. 136, 137 (1891), (7) Fatima Bibi v. Abdjil Majid, 14 A. 631 

F. B. ; Dwarka Nath Misser v. Barinda (1892); Muhammad Abdul Majid v. Muham- 

Nath Miflser, 22 C. 425, 432, 433 (1895) ; mad Abdul Azb, 19 A. 155 (1896). 

Pryag Singh v. Raju Singh, 26 C. 203, 204, (8) Jagatjit v. Jarabjit, 19 C. 169, 173 ; 18 

205 (1897) ; Qopal Chandra Chakra varti v, I. A. 166. 

Preonath Dutt, 32 C. 176 (1904) ; Vythi- (9) Dwarka Lall v. Nirundor Narain, 22 

nada v. Vythinada, 33 M. 78 (1909) ; Mid- W. R. 461 (1874), 
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Court may eitlicx determine the amount in the decree or may give a decree for 
possession, and then direct an inquiry into mesne profits, etc., and dispose thereof 
in the final decree. In a recent case where a plaintifi had brought a suit for 
recovery of possession on declaration of his title, which was granted, and for 
mesne profits, which were disallowed, it was held that sub-sect. (2) of this 
rule implies that the decision with regard to possession is a preliminary decree 
v\ithin the meaning of sect. 2.(1) 

Accruing after suit. — Sect. 211 of the last Code, which referred to mesne 
profits accruing subsequent to institution of suit, was held to be an enabling 
one, and it would, it was said, (2) be neither unreasonable nor illegal to refuse 
subsequent profits up to date of decree and decree immediate possession ; leaving 
the party in whose favour tlic decree was made to his remedy by a regular suit 
if immediate possession was not had. The mere abskmtion therefore of the Court 
to award im^snc profits after date of suit was held not to be a bar to any suit 
in respect thereof.(3) A claim for mesne profits was held distinct from a claim 
for recovery of possession, and it was only under sect. 44, rule A, of the last Code 
that such claims might be joined in one suit.(4) In order to avoid multiplicity 
of suits the Court was empowered to assess damages not only so far as they 
ac(;i u(‘d up to the commencement of the suit, but also those accruing after suit 
and during the continuances of the trespass. But the section was not imperative 
or obligatory but discretionary. (5) Where the decree was silent touching 
interest or mesne profits, subsequent to the institution of the suit, they could not 
be given in execution ; but the plaintiff was still at liberty to sert his right to 
such mesne profits in a separate suit. (6) Apart from the decisions cited, the 


(1) Kiimud lial v. Ramani Moll on, 19 
C. L J. 346 (19J4). 

(2) Ramabhadra v, Jagannatha, 14 M. 
328, 33.3 (1890). 

(3) Mon Mohun Sirbir v. Seertdary of 
State, 17 C. 968, 971 (1890). 

(4) Tb., 17 C. 968, 970, 971 (1890) ; for the 
oppnmto view holding that the claims arc not 
distiiift causes of action, see notes to 0 II. 
r. 2. 

(6) Ib , at p. 970. 

(6) Sadasiva Pillai v. Ramalinga Pillai, 21 
A. 219, 228 (1876); s. c., 24 W. R. 193; 
Fakhaniddin Mahomed v. Official Trustee, 
8 I. A. 197, 207 (1881); s. c., 8 C. 178; 
Chunder Coom i’ Roy v. Gonosh Chunder 
Doss, 13 C. 283 (iSSH) ; Mon Mohun Sirkar 
V. Secretary of Sta^e, 17 C. 968 (1890) 
[neither ss. 13 nor 244 is a bar to a separate 
suit] ; Kalka Singh v. Paras Ram, 22 C. 434 
(1894) ; s. c., 22 I. A. 68 ; Uttamram v. 
Kishordas, 24 B. 149, 162 (1899) ; s. c., 1 Bom. 
Ij. R. 638, 640 ; Bhivrav v. Sitaram, 19 B. 
632 (1894); Ishari Porshad v. Ram Narain 
Saha, 6 C. W. N. 672 (1902) [it does not 
appear for what period these mesne profits 


were claimed] ; and for earlier cases, see Wise 

V, Rajendur Coomar, 11 W. R. 200 (1809) 
[and the Court must fix the period in respect 
of which such profits arc to he assessed] ; 
Eckowrie Singh v, Bijoynath Chatterjee, 13 

W. R. 11 (1870) ; s. c., 4 B. L. R. A. C. Ill ; 
Syud Shah Ameer v. Syud" Shah Zamoor, 
18 W. R. 122 (1872) ; Broughton v. Porhlad 
Sen, 19 W. R, 154 (1873) ; Bhoohunessnree 
Ohowdhrain v. Manson, 22 W. R. 160 (1874) ; 
Ram Ghulam v. Dwarka Rai, 7 A. 170 (1884) ; 
Gannu Lai v. Ram Sahai, 7 A. 197 (1884) ; 
Byjnath Porshad v. Badhoo Singh, 10 W. R. 
486 (1868) ; Shaikh Abdool v. Mt. AsrufiFun, 
26 W. R. 216 (1876) ; Ram Roop Singh v. 
Sheo Golam Singh, 26 W. R. 327 (1870) ; 
Janokee Nath Mookerjeo v. Raj Kristo Singh, 
16 W. R. 292 (1871) [and if mesne profits are 
given up to a particular time, Court of Execu- 
tion cannot give any beyond it]; Ram Lochun 
V, Munsoor Ali, 11 W, R. 339 (1869) ; Ram 
Manickya v. Jaggunnath Gope, 5 C. 563 
(1879) ; but see Kaloonath Doss v. Rajah 
Meah, 22 W. R. 400 (1873), where, though 
the decree said nothing about mesne profile, 
they were allowed. 
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matter was made clear by para. 2 of sect. 244 of the last Code. (See, however, 
now post.) But it had to be ascertained on a proper construction whether the 
judgment and decree was silent on the point. Wasilat by law is demandable 
up to possession, and therefore a decree for “ possession with wasilat was held 
to give wasilat up to the date of possession and not merely up to the date of 
suit.(l) 

A judgment dismissing an appeal is in reality an informal mode of con- 
firming the decree appealed against. Where, therefore, mesne profits were 
awarded from the institution of the suit until decree only, and the Appellate 
Court simply dismissed the appeal without providing for subsequent mesne 
profits, it was held that these could not be recovered in execution. (2) But where 
the original Court granted a decree for possession with ** future mesne profits,’^ 
and the Appellate Court approved that decree without expressly mentioning 
mesne profits, it was held that mesne profits were granted by reference to the 
original decree. (3) Where a decree was given for certain of the properties 
claimed and mesne profits, and the suit was dismissed as regards the other 
properties, and on appeal the Appellate Court reversed the decree of dismissal, 
it was held that the appellate dec-ree imported an award of mesne profits on all 
property, the possession of which was decreed to the plaintiffs. (4) 

As to Court fees (5) and form of decree under sect. 211 of the last (\)d(‘,(6) 
see. cases cited below. 

Under sect. 244, clauses (a) and (6) of the last Code, the Court of execution 
determined questions relating to the execution. This is not so now under 
sect. 47 of the present Code. The present rule enacts that the Court of. trial 
shall in continuation of the suit inquire into the question (see notes to sect. 47). 
The penultimate section of sect. 244 of the last Code has not been re-enacted, 
and probably any claim made and not expressly granted in the decree will be 
deemed to have been refused within the meaning of Explanation V. of sect. 11. 

“ Relinquishment of possession.”— This clause is new. With a view to 
the cixrtailpaent of delay and expense, it is enacted that the claim for mes-me 
profits should not continue till actual delivery of possession if the defendant 
prefers to relinquish the land with notice to the plaintiff. 

“ Three years. ”-~In the Code of 1859 there was no time specified down 


(1) Fakharuddin Mahomed v. Official 
Trustee, SLA 197 (1881) ; a. c., 8 C. 178 ; 
but see Ram Maniokya v. Jagguunath Gope, 
5 C. 603 (1879) ; and see for other cases, 
Bunsee Singh v. Mirza Nusuf Ali, 22 W. B. 328 
(1874) ; Baeeoonissa Begum v. Sharoda Soon- 
duree, 16 W. R. 26 (1871) [decree for posses- 
sion construed to include mesne prohts]; 
Bijai Bahadur v. Bhup Indar, 19 A. 296 (1897). 

(2) Syud Shah Ameer v. Syud Shah 
Zameer, 18 W. R. 122 (1872). 

(3) Rajah Bhup Indar v. Bijai Bahadur, 6 
C. W. N. 62 (1900 ) : 8. 0., 29 1. A. 209. 

(4) Waliya Bibi v. Nazar Hasan, ^26 A 623, 


624 (1904) ; but see Eckowrie Singh v. 
Bijoynath Chatterjeo, 13 W. R. 11 (1870), 
where “appeal decreed” was held not to 
give mesne profits. 

(5) Ram Krishna Bhikaji v. Bhimabhai, 16 
B. 416 (1890) ; Harden v. Janakiramayya, 21 
M. 371 (1898) ; Mohini Mshan Das v. Satis 
Chandra Roy, 17 C. 704 (1890 ) ; Kewal Kis- 
ban Singh v. Sookbari, 24 C. 173 (1896); 
s. c., 1 C. W. N. 243. 

(6) Kali Krishna Tagore t;. Secretary of 
State, 16 C. 173, atp. 183 (1888) ; s. o., 16 
L A. 186. 
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to which mesne profits could be awarded short of that of obtaining possession, 
The Code of 1877 introduced the further limitation which now exists, and the 
rule thus restricts the time for which mesne profit^ can be allowed in a decree 
to three years from the date of the decree. Consequently where no period 
is mentioned the decree cannot be construed as giving the plaintiffs profits for a 
period longer than what the law allows the Court to give.(l) So proceedings 
for the purpose of ascertaining mesne profits were held to be a continuance of 
the original suit, and the Court was bound by these provisions . '^here, therefore, 
a decree directed that plaintiffs should get mesne profits fioni a certain date 
until delivery of possession, the amount to be fixed in execution : held that the 
decree was necessarily subject to the limitation laid down in sect. 211 of the 
former Code, and that mesne profits for more than three years could not be 
awarded even though possession was not delivered durmg that period.(2) In 
executing a decree which awards mesne profits, and which is affirmed by a final 
C^ourt of Appeal, the three years from the date of the decree until the expiration 
of which alone mesne profits arc recoverable must be calculated from the date of 
the decree of the final Court of Api^cal, and not from the date of the decree of the 
original Court. (3) 

Interest. — The Code of 1859 provided that interest might be decreed,(4) 
but the Code of 1882 first included interest in the definition of mesne profits. 
There being no Julc of law obliging the Court to allow interest upon mesne 
profits, it is a matter for the discretion of the Court, upon consideration of the 
facts, whether to allow interest or not.(5) No dift’erence should be made as 
Jcgards interest between wasilat paid in kind and paid in money.(6) A decree 
for interest on mesne profits from the date they were ascertaii^ed was held to 
mean the date on which they were ascertained by the Court, and not by the 

The words “ together ivith interest on such profits ” in the definition of mesne 
profits (see sect. 2) do not refer to interest due after the ascertainment of the 
amount of mesne profits due under the decree, because the Courts have otherwise 


(1) Uttamrain v. Kishordas, 1 Bom. L. R. 
(338, (341 (1899) ; s. c., 24 B. 149 ; and boo 
Grisji Chunder Lahiri v. Soshi Shikharesh* 
war, 4 C. W. N. C31 (1900). 

(2) Narayaii v. Souo, 1 Bom. L. R. 840. 
(.1899) ; H. c., 24 B. 346 ; Trailokya v. 
Jogendra, 35 C. 1017 (1908). 

(3) Bhup Indar r. Bijai Bahadur, 2 Bom. 

h. R. 9 8 (1900) . c*., 23 A. 162 ; 6 C. W. N. 

52. 

(4) Though in a suit for mesno profit® only, 
interest on mesno proiits could not be re- 
covered, such a suit being not for a debt but 
for unliquidated damages, and interest not 
being allowable on Buch : Chaku v, Dullabh 
Dwarka, 9 B. H. C. R. 7 (1872) ; Gundo 
Anandrav v. Krishnazav, 4 B. H. C. R. 65 
(1867) ; but in Lucky Nari^ v. Kally Puddo, 
4 C. 882 (1879), interest was given ; and see 


Uurrodurga Chowdhraiu v. Sharrat Soondery, 
4 C. 674 (1878) ; Mobaruk Ali v. Boistu 
Chum, 11 W. R. 25 (1869) ; Bengal Coal Co. 
V. Dareombah, Marsh, 105 (1862) ; Huiro- 
persaud Roy v. Shamapersaud Roy, 3 0. 664 
(1878). It was also held that a sum found 
due for mesno profits was a judgment debt, 
and carried interest by its own force ; Kii'k- 
land V. Modee Pestonjee, 3 M. I. A. 220 ( 1843 ) ; 
and interest was decreed in respect of a tora 
goraa huh : Sumbhoolall v. Collector of Surat, 
8 M. I. A. 1 (1859). 

(5) Kishnanand v, Kunwar Partab, 10 C. 
786 (1884) ; s. c., 11 1. A. 88, 93. 

(6) Sm. Raye Kishorec v, Bouomally Chum 
Myteo, 10 W. R. 209 (1868). 

(7) Doorga Soonduree Debia v, Shibes* 
suree Debia, 10 W. R, 391 (1888), 

3l 
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been given a discretion to award interest separately on the amount so ascertained. 
The words, therefore, contemplate that interest should form a separate item in 
the calculation of the amount due as mesne profits, and a deci’eedioldej' is entitled 
to receive interest year by year on the amount found to be due, and not only 
on tlie amount actually ascertained and embodied in the decree. (1) The Court 
lias jurisdiction to give or refuse interest on mesne profits as it chooses. But if 
it does not intend to grant interest it should expressly refuse it, for, having regard 
to the additional words “ together with interest on such profits,^* a decree which 
merely grants mesne profits, and is silent as to interest, must be taken to mean 
that the mesne profits shall carry interest on them. (2) Where a decree granted 
mesne profits and said nothing about interest, the amount of mesne profits 
being left for determination in execution of the decree : held, that the decree- 
holder was entitled to interest upon the mesne profits due to him until such 
mesne profits were actually paid to him by the judgment-debtors. (3) 

13. (1) Where a suit is for an account of any property 
Decree in adnfinistra- Rud foi* its due administration under tbe 
tion-suit. decree of the Court, the Court shall, before 

passing the final decree, pass a preliminary decree ordering such 
accounts and inquiries to be taken and made, and giving such 
other directions as it thinks fit. 

(2) In the administration by the Court of the propeity of 
any deceased person, if such property proves to be insufiicient 
for the payment in full of his debts and liabilities, the same rules 
shall be observed as to the respective rights of secured and un- 
secured creditors and as to debts and liabilities proveable, and 
as to the valuation of annuities and future and contingent liabilities 
respectively, as may be in force for the time being, within the 
local limits of the Court in which the administration-suit is pending 
with respect to the estates of persons adjudged or declared 
insolvent ; and all persons, who in any such case would lie 
entitled to be paid out of such property, may come in under 
the preliminary decree, and make such claims against the same 
as they may respectively be entitled to by virtue of this Code. 

Administration suit. — Sect. 10, 38 & 39 Viet. c. 77. In ordinary cases 
an administration decree is a matter of course on its being shown that the 


(1) Radhad Raman Munshi v. Sumamoyi 
Bebi, 7 C. W. N. 437 (1903) ; s. c., 30 C. 606. 

(2) Griah Chunder Lahiri v. Soshi Shi- 
khareahwar Roy, 27 C. 961 (1900) ; a c., 4 0. 
W. N. 631, and at 33 C. 329 (*1906); 2 
Bom. L. R. 709. But seo Abdul Ghafur 
V. Raja Ram, 22 A. 262 (1900), relying on 
Hurro Durga Ohowdhraui v. Surat Sundari 
Debi, 8 C. 332 (1881) [foil, in Brojendro 


Coomar v. Madhub Chunder, 8 C. 343 (1882)], 
which, however, it is t# bo observed, was 
[as pointed out in Radha Raman Munshi v. 
Surnomoyi Debi, 30 C. 600, 607 (1903)] before 
the enactment of tho present Code. The old 
law was different ; Bocharam Doss v. Brojo- 
nath Pal, 9 W. R. 369 (1868). 

(3) Grish Chunder Lahiri v. Soshi Shi- 
kharoshwar Roy, 33 C. 329 (1906). 
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plaintiff liaa an interest in the estate and that tlie defendant is an aecounting 
party, and such a decree can only be averted by payment or the admission of 
assets and submission to a personal decree. But the Court lias povei’ 1o stay 
or dismiss frivolous or vexatious actions, and will sec whether thoie is loniafides, 
whether real and substantial questions exist for determination, and whether an 
administration decree is the necessary and proper relief. (1) In such a case it 
is necessary to pass a preliminary decree, directing all such inquiiies to be made 
and accounts taken which cannot be conveniently done in Couil, but which 
have to be carried out before the Court is in a position to pass its final decree. 

The first paragraph provides for this. An order under the first paragraph is a 
decree, and is appealable as such. iSec sect. 2, ante, and notes thereto. 

Insolvent estates. — The second paragraph of this rule is taken from sect .10 
of the Judicature Act of 1875 (38 & 39 Viet. c. 77). Before the Judicature Act, 
in administration in Chancery, a secured creditor, who had not realized his 
security, could prove against the assets for the whole debt and receive a dividend : 
he could then realize his security, and if he received in the whole more than 
206\ in the £, he paid over the excess. In bankruptcy he had to realize his 
se(*urity and prove for the balance. The Act made the rule in bankruptcy 
applicable to administration actions. It did not (nor docs this section) u]>])ly 
all tlio principles of bankruptcy to insolvent estates, but established uniformity 
of administration in respect of the four heads which are specifically mentioned 
in this section. (2) A decree for administration is a decree in favour of all 
creditors, and as all of them are included in the same decree, it is inequitable 
that one should be in a better postion than another under that decree', and 
therefore the Court divides the assets amongst them. (3) 

14. (/) Whefre the Court decrees a claim to pie-eiupiion [s. 214, 

Decrea in pre-emption- iu respect of a particular sale of property and 
the purchase-money lias not been paid into 
Court, the decree shall — 

(a) specify a day on or before which the jmrcliase-money 

shall be so paid, and 

(?^) direct that on payment into Court of such purchase- 

money, together with the costs (if any) decreed against 
the plaintiff, on or before the day referred to in clause (a), 
the defendant shall deliver possession of the property 
to the plaintiff, whose title thereto shall be deemed to 
ltdve accrued from the date of such payment, but 
that, if the purchase-monidj ^^Dd the costs {if any) 

are not so paid, the suit shall be dismissed with 

costs. 


(1) Sm. Atturmonoy Dasaoo v. Bepin (3) Soobul Chundi'r Law v. Kussick Lall 

Bohari Dhur, Suit 875 of 1904 Cal. H. 0., Mitter, 16 C. 202, 209 (1888), dfotinguishing 
23 Jan. 1906. the case where a creditor has obtained judg- 

(2) See Annual Practice, 1906, vol. ii. p. meiit before administration decree. 

487, and cases there collected. 
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(2) Where the Court has adjudkaied • ufon rival claim to 
'pre-emption^ the decree shall direct , — 

(a) if and in so far as the claim decreed are equal in degree^ 
that the claim of each pre-emptor complying with the 
provisions of suh-rule (J) shall take effect in respect oj 
a proportionate share of the property including any 
proportionate share in respect of whkh the claim of any 
pre-emptor failing to comply with the said provisions 
would, but for such default, have taken effect ; and, 

{b) if and in so far as the clams decreed are different in 
degree, that the claim of the inferior pre-empfor shall 
not take effect unless and tiniil the superior pre-emptor 
has failed to com/ply mifh the said provisions. 

Pre-emption. — Scot. 214, Code of 1877 and 1889, amended as indicated 
ill italics. The former section, which was frequently criticized as inadequate, 
lias been considerably altered. In sub-clause (1), para. (6), tlie day is fixed. 
As to the power of the Appellate Court to specify another day,(l) see note. As 
regards delivery of possession in the same paragraph, the duty of (‘xecuting and 
registering any necessary instrument (2) has been held to be upon the defendant. 
Ill sub-clausc (2) provision lias been made for the form of decrees in tlie case of 
claims decreed in favour of rival prc-emptors.(3) 

The Maliomedan law is the only system prevalent in India which provides 
substantive rules relating to the right of pre-emption in a systematic form, 
though local Acts and the Code recognize the existence of the right, and lay down 
rules belonging to the remedy. In all cases in which the right of pre-emption 
is claimed, the Courts in administering equity will by analogy follow the rules 
of Maliomedan law, even in cases where the right is not claimed under that law, 
but under local usage or custom. The rules of customary pre-emption no doubt 
depend upon the custom itself, but where such custom is silent upon any particular 
point, the rule of Maliomedan law must by analogy be taken to be the rule of 
decision. (4) 

Rules in regard to decrees in pre-emption suits were formulated for the 
first time in the Code of 1877, and it is conceivable that in introducing these 
now rides the form which they took fell short of comprehending all the various 
cases that might arise in consequence. (5) Sect. 214 of the last Code thus laid 
down no rules as to the form of the decree in cases where -rival pre-emptors, 
possessing equal rights of pre-emption, came forward to enforce the right in 

(1) Seo Parshadi Lall v. Ram Dial, 2 A. (4) Zamir Husain v. Daulat Bam, 5 A. 110, 

744 (1880); Kodai Singh v. Jaisri Singh, 113 (1882) ; Rajjo v. Lalifftm, 5 A. 180, 182 
J3 A. 37C (1889). (1882). Tho substantive law not being 

(2) Seo Ramasami Pattar v. Ohinnan within the scope of the work, is not further 

Asarie, 24 M. 449, 403 ( 1901 ). discussed. A few cases will be found in tho 

(3) See J^a§hi Nath v. Mukta Prasad, 0 A. notes to s. 214 of O’Kinealy’s Civ, Pr, Code. 

370 (1884) ; Hulasi v. Shoo Prasad, 0 A. 466 (6) Ishri v, Gopal Sarau, 0 A. 361, 364 

(1884); Ajaib Nath v. Mathura Prasad, 11 (1884); for an instance of omission, vide 

A. 104 (1888). “Purchase-money.” 
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respect of the same sale, or where one of rival pre-emptors possessed superior 
right of pre-emption to the other. The Court had to deal with such cases upon 
general principles of equity suited to the exigencies of each case.(l) The section 
again provided only for cases where costs have been decreed against a plaintiff, 
but not for cases where costs, instead of being awarded against the pre-emptor, 
were awarded in his favour by the decree. But it was held that there being no 
specific provision in the Code to meet this case, tlie principles of justice, equity, 
and good conscience were applicable, and that under the general rules of set-off, 
which are so consonant with these, a plaintiff was entitled, when depositing the 
purchase-money under the decree, to deduct the sum awarded to him as costs. (2) 
The former section, it was held, contemplated cases where the party seeking 
to enforce a right of pre-emption is out of possession, and was therefore in- 
applicable to instancies in which parties setting up such a right were already 
in possession. (3) 

Payment of purchase money. —If on the day on which the time for pay- 
ment expires the Court is closed, the pre-emptive price may be paid on the next 
day that the Court is open. (4) If the pre-emptive price is not paid within the 
prescribed time, then as the right decreed is dependent on payment within such 
period, the decree for pre-emption cannot be enforced. (6) Where the plaintiff 
paid the money into Court, petitioning that it should be retained until mutation 
of names had taken place, and tlie defendant refused to accept the money on Ihe 
ground that the payment was clogged with a condition, it was held that the 
payment was not saddled with a condition precluding payment before mutation 
and the objection was disallowed. (6) In making the payment the plaintiff 
may deduct his costs. (7) The question whether the plaintiff has paid the 
purchase-money in time is not a matter relating to the execution of a decree 
under sect, 244, corresponding with sect, 47, anle.(S) A decree in a suit directed 
that the purchase-money should be paid within a certain period from the date 
the decree became final . The period of limitation prescribed for an appeal from 
this decree expired on a day when the Court was closed : held that the appeal 
could be filed on the first day it opened, and that the decree did not become final 
till then. (9) A plaintiff who has obtained a decree can appeal within the limita- 
tion period, whether or not he has made the payment on or before the dayfixed.(lO) 

(1) Kashi Nath v. Mukhta Praaad, 6 A, quont application with a tender of the money 

370, 373 (1884). Seo Hulari v. Sheo Prasad, was refused. 

6 A. 455 (1884) ; Ajaib Nath v. Mathura (6) Ajhoodhia Shookool v. Jewboodh 
Prasad, 11 A. 164, 167 (1888) ; Arjun Singh Shookool, 6 A. H. C. R. 46 (1873). 

V. Sarfaraz Singh, 10 A. 182 (1888), (7) Ishri r. Gopal Saran, 6 A. 351 (1884), 

(2) Ishri V. Gop il Saran, 6 A. 361 (1884). and ante. 

(3) Krishna Monoii n, Kesaven, 20 M. 306, (8) Muhammad Ali v. Debi Din Rai, 4 A. 

310 (1897). 420 (1882). 

(4) Mt. Muohal Kooer i;. Lalljee, 2 N, W. P. (9) Ram Sahai v. Gaya, 7 A. 107 (1884). 

112 (1870). which also deals with the question of oxeou- 

(6) Jai Kishen v. Bhola Nath, 14 A. 629 tion by the decree-holder and the transfer* 
(1892). O’Kinoaly’s C. P. C. cites Shah enc© of a pre-execution decree. 

Ahmed Ali petitioner, 8. D. Sum. Dec., Dec. (10) Jaggor Nath Pande v, Jokhu Tewari, 
26, 1840 (Garran's R. 36), in which the decree- 18 A. 223, at p. 226 (1896) ; Kodai Singh v. 
holder having failed to deposit the purchase- Jaisri Singh, 13 A. 376 (1889) ; Wazir Khan 
money within the time prescribed, a subse- v» Kale Khan, 10 A. 126 (1893). 
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But the mere appeal by a plaintiff or defendant will not of itself extend the time 
for payment. (1) The Appellate Court may if it thinks fil extend the time for 
payment. (2) But if the appellate decree says nothing about extending time, it 
has not the effect of giving the plaintiff, wliether appellant or respondent, the 
corresponding period of time from the date of the appellate decree for payment 
to that wliich he had from the date of the decree of the Court of first instance. 
For this rule says that if the pre-emptive price is not paid the suit shall stand 
dismissed, and the decree, on tlie expiration of the time limited without payment 
by the plaintiff, becomes a decree in favour of the defendant. (3) (See first 
paragraph.) If the pre-emptive suit has arisen and been decreed before the 
vendee has paid the whole or part of the purchase-money to the vendor, the 
Court in disbursing the purchase-money deposited will make an order directing 
that the whole or part of the purchase-money (as the case may be) should be 
paid to the vendor or vendee, both of whom must necessa rily be judgment-debtors, 
iiid as Hucli be liable alike to payment of the costs awarded to the pre-emptor 
lecree-holdcr.(4) It has been held that the profits of the property accruing 
between the date of the sale and the. date when the pre-empfor, in accordance 
with the decree, paid the pre-emptive price, belonged not to the pre-emplor 
nor to the original vendor, but to the original vendees ; (5) and that a suit could 
not be successfully maintained by a pre-emptor to recover profits accruing 
between the date of his decree and the time when he obtained mutation of 
names. (6) 


15 . Where a suit is for the dissolution of a partnership, 
Decree in suit for taking of partnership accounts, the 

dissolution of partner- Court, before passing a final decree, may pass 
a preliminary decree declaring the proportionate 
shares of the parties^ fixing the day on which the partnership 
shall stand dissolved or he deemed to have been dissolved, and 
directing such accounts to be taken, and other acts to be done, 
as it thinks fit. 

Suit for dissolution of partnership.— The usual foflns of decree in such 
1 suit were given in Nos. 132 and 133, Schedule IV., of the last Code. It was held 
that in a suit for an account of a dissolved partnership, a decree should be passed 
under sect. 215 of that Code, in accordance with form No. 132, Schedule IV., 
rnd it should direct an account to be taken of the dealings and transactions 
between the parties, and of the credits, property, and effects due and belonging 
to the late partnership, and it should direct the appointment of a receiver of the 


(1) Jaggar Nath Pand« v. Jokhu Tewari, 

18 A. 223, at p. 226 (1890). . 

(2) Ib. ; Parflhadi T.rftl v. Ram Dial, 2 A. 
744 (1880). 

(3) Jaggar Nath Pande v. Jokhu Towari, 
1 8 A. 223 ( 1 896), apparently dissenting from 
fl'iip Cband v. Bhamsh-ul-Jehan, 11 A. 346 


(1889). 

(4) Tshri Qopal v. 8aran, 6 A, 361, 366 
(1884) 

(5) Deokinandan v. Sri Ram, 12 A. 234 
(1889), F. B. 

(6) Sri Kisben v, Atma Ram, 19 A. 261 
(1897), F. B. 
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outstanding debts and effects.(l) The italicized words have been added, as the 
preliminary decree should always contain a declaration oft the rights of the 
parties. 

16. In a suit for an account of pecuniary transactions [s.21BA.i 
Decree in suit for between a principal and an agent, and in any 
account between princi- other suit not hereinbefore provided for, 
pal and agent, where it is necessary, in order to ascertain 

the amount of money due to or from any party, that an account 
should be taken, the Court shall, before passing its final decree, 
pass a 'preliminary decree directing such accounts to be taken as 
it thinks fit. 


Suit for account between principal and agent. — In a suit by a princi- 
pal against an agent for an account, on the fact of agency being established, it is 
the duty of the Court to direct an account to be taken of the defendant’s dealings 
as agent. Wiien once the plaintiff has shown that the defendant is an accounting 
parly, it is then for the defendant to prove the amount of liis receipts and 
disbursements. (2) When an appeal is pending in the High Court against a 
preliminary order made by a Subordinate Court under this section, the High 
Court having seisin of the appeal can, apart from the question wliether the 
case hills within sect. 545 of that Code, make an order staying the carrying 
out of such order pending the hearing of the appeal. (3) These suits arc not 
affected by section 10.(4) 

17. The Court may either by the decree directing an account 
Special directions ns to he taken OT by any subsequent order give 
to accounts. special directions with regard to the 'mode in 

which the account is to be taken or vouched and in particular may 
direct that in taking the account the books of account in which tho 
accounts in question have been kept shall be taken as prima facie 
evidence of the truth of the matters therein contained with liberty 
to the parties interested to taJee such objection thereto as they mmj 
be advised. 


18. Where the Court passes a decree for the partition of 
vroperty or for the separate possession of a 

Decree in -i for z ^ .7 • ^ ^ 

partition of piopeity Share therein^ imn , — 

of SO far OS the decree relates to 

of a s aie eiem. estoie osscsscd to the payment of revenve to 


(1) Thirukumarosan v. Sabbaraya, 20 M. 
313 (1897), in which will be found observa- 
tions on the procedure to be adopted and the 
burden of proof on the taking of the account. 

(2) Rajhunath v. Ganpatji, 27 A. 374 
(1904). For re-opening of settled accounts. 


see Kalanand Singh v. Sri Prosad, 19 C. L. J. 
162 (1914). 

(3) Balkishon Sahu v. Khugno, 8 C. W. N. 
672 (1904), F. B. ; s. c., 31 C. 722. 

(4) Chandra v. Pramatho, 15 C. W, N. 
930 (1911), 



tk Gomnmnt, the decree shall declare the rights of the semal 
i^rties interestd in the ftoferty^ hut shall direct such partition or 
separation to he made by the Collector^ or by any gazetted subordi- 
mte of the Collector deputed by him in this behalf^ in accordance 
with svch declaration and with the provisions of section 54 ; 

(2) if and in so far as such decree relates to any other immove- 
able property or to moveable property, the Court may, if the partition 
or separation cannot be conveniently made without further inquiry, 
pass a preliminary decree declaring the rights of the several parties 
interested in the property and giving such further directions as may 
he required. 

Suits for partition. — The former Code contained no provision definitely 
prescribing the form of a decree for the partition of an estate or the separation 
of a share, though a somewhat special procedure was rendered applicable in 
such cases. Sect. 265 of the Code relegated the actual partition or separation 
of revenue-paying estates entirely to the execution department, and entrusted 
it to the Collector. On the other hand, sect. 396 of the same Code contemplated 
in the case of other immoveable property a preliminary order ascertaining the 
rights of the parties, which was itself a decree, but involved a final decree upon 
bhe report of the Commissioners. These sections have been in part modified, and 
the present rule, which is new, inserted. Any local enactment by which juris- 
iiction to effect ** imperfect partition’’ of revenue-paying land is reserved 
Bxclusivcly to the Ke venue Courts, and which contemplates a procedure incon- 
ustent with this rule, will be saved by the terms of sect. 4, ante. The Code 
3 ontemplates one preliminary decree and no more. Thus, where after the con- 
firmation of a preliminary decree for partition on appeal, the Court of first 
instance directed that actual partition should be made in accordance with certain 
lirections then given by it, it was held that no appeal would lie against such 
Drder ; hut its propriety could be questioned in an appeal from the final decree.(] ) 

19. (?) Where the defendant has been allowed a set-off 
Decree when set-oR Is against the claim of the plaintiff, the decree 
shall state what amount is due to the plaintiff 
and what amount is due to the defendant, and shall be for the 
recovery of any sum which appears to be due to either party. 

(?) Any decree passed in a suit in which a set-off is claimed 
Appeal from decree shcdl be subject to the Same provisions in 
relating to set-off. respect of appeal to which it would have 

hem subject if no set-off had hem claimed. • 

(S) The provisions of this rtde shall apply whether the set-off 
is admissible under rule 6 of Order VIII or otherwise. 

Decree in case of set-off.— Act VIII. of 1869, sect. 196. The words 


(1) Bharat Indu v. Yakub, 35 A. 159 (1913). 



First SoHHD. JUDGMENT AND DECREE. .889 

0. 20, r. 20. 

from “i/*’ to plaintiff*^ in the first paragraph of sect. 216 of the last Code 
were substituted, and the whole of the last paragraph of that section was added, 
by Act VII. of 1888, sect. 7.(1) An amendment has been niade to give effect 
to the view that appeals from decrees relating to set-off should lie to the Comts 
to which appeals in respect of the original claim would lie. In a suit by a principal 
against his agent for accounts, where the agent does not specifically pray for a 
decree for the sum alleged to be due to him, the Court can grant a decree to the 
agent upon the finding that money was in fact due to him. (2) 

20. Certified copies of the judgment and decree shall be 

Certified copies of judg- furnished to the parties on application to 

ment and decree to be Court, and at their expense, 
furnished. 

Certified copies of judgment and decree. — Act VIII. of 1859, sect. 
198. The parties arci entitled to receive copies of the judgment, and not merely 
translations of them.(3) The practice of furnishing copies free of cost, on 
suppbdng the proper stamp, has been set aside.(4) 


(1) iSeo Tiluck Cliand v. Sowdaminee (1864). 

Dasaee, 26 W.R. 276(1876). (4) Soc NU Monco Singh v. ahimbash, 

(2) Parmanand v. Jagat, 32 A. 62.6 (1910). 20 W. R. 406 (187.3). 

(3) Varjivan v. Ali Daji, 1 B. H. (>. R. 166 


i. 217.] 



ORDER XXL 

Execution of Decrees and Orders, 

Payment under Decree. 

1. (1) All money payable under a decree shall be paid as 
Modes of paying money follows, namely : — 
under decree. the Coui t Avhose duty it is to 

execute the decree ; or 
{h) out of Court to the decree-holder ; or 
(c) otherwise as the Court which made the decree directs. 

(2) Where any payment is made under clame {a) of sub-rule 
{!) notice of such paymmt shall be given to the decree-holder. 

“Payable under a decree.’* — Costs ordered to be paid under sect. 218 
of tlie last Code (see now sect. 35), it was lield, were not paid under a decree 
and should be paid under that section.(l) An instalment due under a decree 
may, under this rule, be paid into Court.(2) When an order has been made 
for the payment of money in a suit on a certain date and the Court is closed on 
lhat dale, a payment made on the following day would be a good payment for 
the purpose of that order.(3) Payment into Court is a valid compliance with a 
decree, even though the decree directs payment to the decree-holder.(4) On the 
death of a decree-holder, the deblor sliould either pay the debt into Court 
under cl. {a) or ask for directions under cl. (c).(5) 


2. {!) Where any money payable under a decree of any 
Payment out of Court hind is paid out’ of Court, or the decree is 
to decree-holder. otherwise adjusted in whole or in part to the 

satisfaction of the decree-holder, the decree-holder shall certify 
such payment or adjustment to the Court whose duty it is to 
execute the decree, and the Court shall record the same accordingly. 
The judgment-debtor also may inform the Court of such 

(1) Shanks V. Secretary of State, 12 M, J 20 Chunder Roy, 18 C. 231 (1890); Dabee 

(1889). Rawoot v. Horaman Mahatoon, 8 W. R. 223 

(2) Madhav Appa v. Ravji Vithu, 1 Bom. (18(>7). 

L. R. 644 (1899). (4) Wana v. Natu^ 35 B. 36 (1910). 

(3) Aravamudu v. Samiyappa, 21 M, 386 (5) Narondra v. Charu, 14 C. W. N. 146 

(1897); Shooshoo Bhusan Rudro v. Gobind (1908). 
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payment for adjustment, and apply to the Court to issue a notice 
to the decree-holder to show cause, on a day to be fixed by the 
Court, why such payment or adjustment should not be recorded 
as certified ; and if, after service of such notice, the decree- 
holder fails to show cause why the payment or adjustment 
should not be recorded as certified, the Court shall record the 
same accordingly. 

(o) A payment or adjustment, which has not been certified 
or recorded as aforesaid, shall not be recognized by any Court 
executing the decree. 

Applicability. — ^As to tlio principle upon which the rule proceeds and the 
casea to which the prohibition contained in it is applicable, see notes, post, 
“ Remedies of judgment-debtor.'’ The rule applies only to the case of parties 
who stand in the relation of judgment-debtor and judgment-creditor at the date 
of the tTansa(!tion.(l) It applies only to a question of payment or adjustment 
of a decree, and does not recognize an application by the decree-holder. (2) The 
former section was held not to govern payments made in execution of decrees 
passed uiuh'r Act X. of 1859 in the Revenue Courts. (3) 

“ Under a decree.” — In Madras it was at one time held that the former 
section applied only to the ex(‘Cution of money decrees, (4) and it was doubted 
whetlun* the section applied to decrees for restitution of conjugal rights. (5) In 
Calcutta, and latterly in Madras also, it was held that the section dealt with the 
adjustment of any decree and not merely with the adjustment of a money 
decree, (0) The amendment by the addition of the words “ of any hind ” adapts 
this latter view. The decree may be of any kind, but money must be payable 
und(jr it. As to instalment decrees, sec 0. XX. r. 11. The rule presupposes 
that there is a decree in existence. So where A sued B and obtained a decree 
which was reversed in the first Appellate Coiut ; and B was about to file a special 
appeal when A compromised the case and gave up the property ; it was held that 
the compromise liaving been effected alter the decree in favour of B had been 
reversed, it need not have been certified to the Court.(7) And if payment is 
made under a decree which is set aside on appeal, the di‘cree-holder must make 


(1) Rama Ayyan v. Sreonivasa Pattar, 10 
M. 230 (1895) ; doubted in Ponnuswamy v, 
Lotchmanan, 35 M. (i59 (1911) ; 22 M. L. J. 
170, by Rahim, , but see judgment of 
Sundara Aiyar, J., p. 1 78. 

(2) Lodd Govindoss v. Ram doss, 24 M. L. 
.1. 88 (1912) ; and seo Babar Ali v. Shisir, 
16 C. W. N. 951(1912). 

(3) Rajah Protab Chunder v. Kanayo Lai 
Doss, 3 W. R. Art X. 7 (1866) ,* Ram Chunder 
Roy V. Ram Cliurn Bakshee, 9 W. R. 372 
(1868). 

(4) Sankaran Nambiar v. Kanara Kurup, 
22 M. 183 (1898); Mallikarjuna"Sastri;22>, 


Narasiraha Rao, 24 M. 412 (1901) ; but now 
sec Vaidhinadasamy v. Somasundram, 28 M. 
473, 477 (1904). 

(6) Keshavlall Girdharlall v. Bai Parvati, 
18 B. 327, at p. 331 (1893). 

(6) Baba Moliamed v. Webb, G C. 786 
(1881) ; Rajah Padmanund Singh v. Madhu 
Singh, 3 C. W. N. clxxxvii. (1899) ; Vaidhina- 
dasamy V. Somasundram, 28 M. 473, 477 
(1904); Subburaya v. Kuppusawmy, .34 
M. 442 (1911). 

(7) Hari Sadashiv v. Bapu Balvant, 6 B. H. 
C. R., A. C. J. 78 (1868). 
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restitution even though the payment has not been certified.(l) Where rent was 
payable for a mirasi tenure and not under a decree, the provisions of the section 
were held inapplicable. (2) The rule does not apply to the case of a surety who, 
having paid the amount due under the decree, afterwards sues the principal.(3) 

Out of Court.** — The rule relates to voluntary adjustments of a decree 
made between parties to a suit out of Court ; and not to a case where a debtor pays 
to the officer of the Court under the authority and pressure of the Court’s pro- 
cess. (4) When money is paid into Court the latter must pay it out immediately 
to the decree-holder (5) or his ordinary legal heirs ; (6) though if the payment 
is madii by the debtor to prevent his arrest, it is not a voluntary payment, and 
he is entitled to be heard before the money is paid out.(7) 

Adjusted.** — See as to the meaning of this term cases cited. (8) It only 
applies to matters occurring during the course of exccution.(9) 

The decree-holder shall certify.** — One joint decree-holder is not 
bound by the acts of another who has compromised or received payment out of 
Court ;(10) and a joint decree-holder has ordinarily no power to give a dischargti 
out of (^)urt to a judgment-debtor for more than bis own share of the decree. (11) 
The debtor should therefore not pay unless jointly or to the extent of the 
admitted shares. (12) 

The word “ decree-holder ” therefore must be read as decree-holder or 
decree-holders. The Court will not recognize a payment to one decree-holder 
only in excess of that to which he is himself entitled. One of two or more joint 
decree-holders is not competent without being authorized by the other or others 
to certify satisfaction by payment out of Court of the entire decree ; though he 
may certify satisfaction in respect of his own interest therein.(13) 


(1) Vasudev Cilovind v. Vishnu Vithal, 11 
B. 724 (1887). 

(2) Kodari v. Gajai, 18 B, 090 (1893). 

(3) Balaji Lakshman v. Dada Joti, 12 B. 
235 (1887). 

(4) Bidhoo Beeboe v. Koshub Chunder, 9 
W. R. 462 (1868). 

(5) Luchmun Pershad v, Sroeram, 21 W. R. 
271 (1874). 

(6) See In re Piaramaneo, S.D. Sum. Dec. 
Sept. 27 (1836), cited in O’Kinealy’s notes 
to sect. 258. 

(7) Prosannonath Mookerjoe v. Benodc 
Ram Soin, 13 W. R. 29 (1870) ; s. c., 4 B. L. 
R. App. 26. 

(8) Fateh Muhammad v. Gopal Das, 7 A. 
424 (1885); Erusappa Mudaliar v. C!om- 
mercial Bank, 23 M. 377 (1899) ; Ram Doyal 
Bannerjeo v. Ram Had Pal, 20 0. 32, at p. 
36 (1892) ; Sham Lai v. Hazarimal, 15 C. L. J, 
451 (1911) [arrangement as to defaults]. 

(9) Pran^atha Chandra Roy v. Khera 
Mohan Ghose, 29 C. 631 (1902) [and there- 
fore on this ground the section was held to he 


no bar to an inquiry into a plea of payment 
raised by mortgagor i but see on this point 
the cases there cited] ; Hatem Ali Khundkar 
V. Abdul Guffar Khan, 8 C. W. N. 102 
(1903) ; Mahomed Khan v. Mahomed 
Munawar, 31 M. 407 (1908). 

(10) Balgobind v. Bhawaneo Doen, 1 Agra 
Misc. 1C. 

(11) Mt. Bibee Budhun v. Mt. Hafezah, 4 
C. L. R. (1879) ; Tarruck Chunder Bhutta- 
charjoe v. Dinendro Nath Sanyal, 9 C. 831 
(1883). 

(12) Mahima Chandra Roy v, Pyari Mohan 
Chowdhry, 2 B. L. R. App. 43 (1809). 

(13) Mod Ram v. Hannu Prasad, 26 A. 334 
(1904) ; Tarruck Chunder Bhuttacharjee v, 
Dinendro Nath Sanyal, "*9 C. 831 (1883) ; 
Sultan Moideen v. Savalayammal, 15 M. 343 
(1891) ; Tamman Singh v, Laobhmm Kun- 
wari, 26 A. 318 (1904). On the other hand 
one joint decree-holder cannot by foregoing 
his right to execute defeat the right of another 
to do so : Inderjeet v. Sewaram, 6 A. H. C. R. 
10 (1873). 
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The ordinary way of certifjdng a payment or adjustment is by petition (1) 
made by tbe decree-holder or judgment-debtor to the Court whose duty is to 
execute the decree ; (2) but it can also be certified under 0. XXI. r. 11, clause (e), 
on an application to execute the decree. It is for the party applying for execution 
to state any adjustment after decree. (3) If, however, one of the parties is a 
minor, his guardian must first obtain leave to compromise under 0. XXXII. 
r. 7.(4:) Application may be made for a certificate of part satisfaction. (5) To 
certify a payment or adjustment within the meaning of the section, it is in- 
sufficient for the decree-holder to certify that money has been paid or that an 
adjustment has been arrived at without specifying the amount of the payment 
or mentioning the terms of the adju8tment.(6) Under this rule, as there is no 
time fixed within which the decree-holder is bound to certify a payment made 
out of Court, such payment may be certified at any time. (7) Intimation to a 
Collector in chaj’ge of the execution, under the provisions of the Third Schedule, 
amounts to a due certifying of the adjustment under this rule. (8) 

It has been held that an application in 1905 for certifying payments in 
satisfaction of a decree sufficed to give a fresh staii: for limitation, either as an 
acknowledgment within the meaning of »Sect. 19 of the Limitation Act (IX. of 
1908) or as a step in aid of execution.(9) 

“ Judgment-debtor.” — Tliis term includes persons claiming thi*ougb the 
judgment-debtor or in his right, e.g. an assignee from the judgment-debtor of 
t he equity of redemption after decree. (10) 

Remedies of debtor. — Under the second paragraph of the ruiti the 
judgment-debtor may apply to the Court executing the decree, (11) if the decree- 
holder does not certify that the adjustment bo recorded, (12) and he is allowed 
ninety days within which to take that step.(13) Notice must issue to the decree- 
hol der to show (;ause . This docs not mean merelyto allege cause, nor even to make 
out that there is room for argument, but both to allege cause and to prove it to 

(1) Saadoollah 8hu,ikli v, Kalcc Churn, 12 (8) Khushalchand v. Nandram, 35 B. 516 

W. R. 368 (1869 ) ; but not a letter from a (1911). 

douree-bolder to his vakil, Thakoor Lall (9) Bacharaj Nyahaluhand v Babaji Tu- 
Misrcc V, Kanyo Lall Tewaroc', 7 W. R. 510 karam, 38 B. 47 (1913). 

(1867) ; directing him to certify : Bhoobun (10) Panduranga Mudaliar v. Vythilinga 
Mohun Banerjeo v. Sadhoo Churn Sircar, 15 Reddi, 17 M. L. J. 417 (1907) ; s. c., 30 M. 
W. R. 6 (1871), 0.0. See notes to clause (3). 637. 

(2) As to these words, see Muhammad (11) Rajendronath Roy v. Chunnoomal, 5 
Said Khan v. Payag Sahu, 16 A. 228 (1894). C. 448 (1879). 

(3) Paupayya v. ^ M.rasannah, 2 M. 216 (12) Seo ib. ; Munmohandas Jaikisaondas 

(1880). v* Vizlai, 13 B.’ 171, 176 (1888) ; Pareechut 

(4) Arunaoliellam v. KaTiiauadhan, 29 M. v, Ragho Goordeo, 2 A. H. C. R. 48 (1870) ; 

309 (1905). Cbango v. Kaluram, 4 B. H. C. R., A. C. J. 

(5) Rajendronath Roy Bahadoor v. Chun- 120, 124 (1867). 

uoomal, 5 C. 448 (1879). (13) Alathoor v. Gulam Moideen, 24 M. L. 

(6) Tulsigurappa Mudiraddi v, Fakirayya J. 641 (1911), in Biroo Gorain t?. Jaimurat, 

Angdi,2Bom.L.R.901(1900). 16 C. W. N. 923 (1911), it was doubted 

(7) Tukaram v. Bal»ji, 21 B. 122 (1896) ; whether delay will take away the right 

Bhubaneswari Debi v. Dinonath Sandyal, 2 to apply. 

B. L. R. A. C. J. 320, at p. 322 (1869). 
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tlie satittfttction of the Court.(l) if the judgment-debtor applies to certify 
and the application is refused, then an order under this rule being appealable (2) 
under sect. 47 (formerly 244), he should appeal and not bring a sepa]*ate suit. 
An a[)plication, whether by a plaintifi or defendant, for a certificate, though 
decided under this rule, is none the less a question relating to the execution and 
satisfaction of the decree, and an appeal being available, no separate suit lies. 
If, however, neither the creditor nor debtor apply to certify and the decree has 
in fact been satisfied in whole or in part, and yet the creditor sues out execution, 
the debtor has a remedy by suit. As already observed, this rule prohibits 
recognition of an uncertified adjustment only by any Court executing the decree. 
But the right of suit is controlled by the provisions of sect. 47, as the operation 
of the latter section is not restricted by this. (3) The subject has nowhere been 
more lucidly treated than by Pigot, J.(4) In considering whether a suit is 
prohibited by sect. 47, regard must be had to two points, viz., the cause of actioji 
and the relief claimed. Numerous cases establish (5) that a Court other than a 
Court executing the decree can recognize an uncertified payment or adjustmenf. 
of a decree in a suit based upon such payiiumt or adjustment. This goes to the 
cause of action. The principle upon which such cases are allowed has been 
that there is a cause of action arising fi’om negligcuice, fraud, (6) agreement, or 
trList.(7) So suits have lain to recover the money paid or propeity deliv(*retl,(b) 
or for damages. (9) Where, however, the relief sought comes within the pro- 
hibition c-ontained in sect. 47, then a suit is barred. That section is framed to 
prohibit in a separate suit between the parties to the decree, any relief being 
granted which shall interfere with the conduct of the execution proceedings by 
the Coiu’t executing the decree. (10) As a general rule, questions relating to the 
satisfaction of the decree must be settled by an order made*/ in the course of 
execution and not by a regular suit, but no Court can settle a question of satis- 
faction by an order made in execution unless such satisfaction shall have been 
duly certified, (11) 


(1) Rung Lall v. Hem Naraiii Qir, 11 0. 
100 (1885). 

(2) Rauji V. Bhaiji Harjivan, 11 B. 67 
(1886) ; Lingayya v. Naraaimha, 14 M. 99 
(1890) ; Garnvayya v. Virdayappa, 18 M. 20 
(1894) ; Jamna Prasad v. Mathura Prasad, 10 

A. 129 (1893). 

(3) Deno Bundhu Nundy v. Hari Mali 
Dassee, 31 C. 480 (1904). 

(4) Azizan v. Matuk Lai Sahu, 21 C. 437 
(1893). 

(6) Azizan v. Matuk Lai Sahu, 21 C. 460 
(1893). 

(6) Viraraghava Roddi v. Subbakka, 6 M. 
397, F. B. (1881). 

(7) Gunamani Dasi v. Prankishori Dasi, 6 

B. L. R. 223, at p. 232, F. B. (1870) ; Hoor- 
masji Dorabji v. Burjorji Jamsetji, 10 B. 166, 
at pp. 163, 164 (1886). 

(8) Shadi v. Ganga Sabai, 3 A. 638 (1881) ; 
Penatambi Udayan v. Vollaya Goundan, 21 


M. 409 (1897) ; Iswar Chaudra Dutt o. Haris 
Chandra Dutt, 25 0. 718 (1898) ; s. c., 2 

C. W. N. 247 ; In re Medai Kaliani Anni, 
30 M. 645 (1907) ; Gendo v. Nihal Kumar, 
30 A. 404 (1908). 

(9) Guni Khan v. Koonja Bohary Sein. 3 
C. L. R. 414 (1878) ; Mallamma v. Venkamma, 
8 M. 277 (1883) ; Poromanand Khasnabish v. 
Khopoo Paramanick, 10 C. 354 (1884) ; 
Krishnasami Ayyangar v. Raiiga Ayyangur, 
20 M. 309 (1896). 

(10) Azizan v. Matuk lial Sahu, 21 C. 437, 
at p. 468 (1893). 

(11) Viraraghava v. Sublikka, 6 M. 397, at 
p. 398, F. B. (1881) ; soo Sellamayyan v. 
Muthan, 12 M. 01 (1888), at p. 02. “ The 
principle on which those decisions proceeded 
{i.p. those limiting the prohibition to Courts 
of execution) was that sect. 258 introduced 
but a rule of procedure : that the probable 
intention was that the adjustment of a decree 
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Thus a suit which interferes with the execution, such as a suit seekiiij^ a 
declaration that the defendant is not entitled to execute a decrc(' and an injunction 
restraining execution, (1) or for a declaration that the decree has been satis- 
lied,(2) or a suit which seeks to set aside an execution sale, whether tlie 
purchaser be the judgment creditor (3) or a stranger, (4) will not lie, being 
prohibited by the terms of sect. 47 ; as also, it has been held, a suit to secure 
sums paid in execution in excess of what was due under the decree. (5) 

If the creditor fraudulently executes a satisfied decree and does not enter 
the satisfaction in his application to execute, he may be proceeded against 
criminally, the provision as regards uncertified adjustments not affecting th (5 
substantive Criminal Law.(6) In a recent case it was held that an application 
which did not recite the terms of an alleged adjustment could not be deemed 
to be an application of the kind contemplated by the second clause of this rule. (7) 

Clause (3j.— -This clause corresponds, with amendments (;oidc post), with 
the last paragraph of sect. 258 of the former Code (sec sect. 20G of Code of 1859), 
which was inserted by sect. 27 of Act VII. of 1888. The effect of this insertion 
was that uncertified adjustments could be recognized by other Comls than the 
Comt executing the decree, the prohibition only extending to Courts exe- 
cuting decrees, (8) and to no others. (9) So the rule does not debar a Criminal 


should, like the decree itself, be a matter of Sandyal, 15 W. R. 160 (1871). 
record, and that unless it is made a matter of (6) R. v. Bapuji Dayaram, 10 B. 288 
record no Court having to determine whether (1880) ; Madhub Chunder Mozamdar v, 

the decree has been executed shall recognize Novodeep Chunder Pundit, 16 C. 126 (1888) ; 

it as evidence of a valid adjustment.” But and it was also hold tliat even though the 

see Kamayyar v. Ramayyar, 2 1 M. 356 ( 1 897), application might be barred, and action could 

where the Court went into the quc'stion of not bo taken under this section, that did not 

adjustment, though not certified, there hav- vitiate the order of a Munsif sending a case 

iiig been a fraud committed. for inquiry under the section corresponding 

(1) Azizan v. Matuk Lai Sahu, 21 C. 437 with sect. 643 of the last Code: R. v. 

(1803) ; dist. in Iswar Chandra Dutt v. ilaris Muthuraman Chetti, 4 M. 325 (1881). 
Chandra Dutt, 25 C. 718 (1898) ; foil. Deno (7) Jogendra Nath Barkar v. Provath Nath 
Bundhu Nundy v. Hari Mati Dasscc, 31 C. Chatterjee, 19 C. L. J. 126 (1914). 

480 (1904) ; s. c., 8 V. W. N. 395. (8) SeeRamDoyal Baimorjeov. Ram Hari 

(2) Bairagulu v, Bapanna, 15 M. 302 Pal, 20 C. 32 (1892) ; Fateh Muhammed v. 

(1892). Gopal Das, 7 A. 424 (1886) ; Bharut Chunder 

(3) Jaikaran Bharto v. Raghunath Singh, Roy v. Nawab Nuzer Ali, 10 W. R. 364 

20 A. 254 256 (1898); Prosunno Kumar (1868); Chedumbara v. Ratna Ammal, 3 M. 

Sanyal o. Kali Das Sanyal, 19 C. 683 (1892) ; 113 (1881). In Chango v. Kalaram, 4 B. IL 

8. c., 19 T. A. 166 ; Azizan v. Matuk 1^1 Sahu, C. R. 120 (1867) [ref. BoJeshu v. Lakshman, 

21 C, 437 469 (189.'i; * corUra Ishan Chunder 4 B. 594, at p. 601], the decree-holder had 

Bandopadhya v. Indro Narain Gossami, 9 C. removed the attachment and discharged the 
788 (1883), which has been held in the debtor from prison, and this was considered 
previous cases to be no longer law. - sufficient. 

(4) Jaikaran Bharto v. Raghunath Singh, (9) Swamirao Narayan v, Kashinath 
supra; Vellappa v Ramchandra, 21 B. 463 Krishna, 16 B. 419 (1890); Ghanasham 
(1896) ; Mothura Mohun Ghose v. Akhoy Lakshmandas v, Kashiram Nairoba, 16 B. 
Kumar Hitter, 16 C. 667 (1888) ; contra Pat 689 (1891) ; Bal Krishna Pandharinath v. 
Dooi V. Sharup Chand Mala, 14 C. 376 (1887), Bapu Yesaji, 19 B. 204 (1894) ; the same 
which is no longer law. See last note. view had boon taken prior to the amendment: 

(6) Kashee Kishore Roy v.Kishen Chunder Kalyan Singh v. Kamta Prasad, iS A, 339 
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Court (1) from recognizing an uncertified payment, or a Civil Court which is not 
executing the decree (vide ante). An adjustment not certified cannot, however, 
be taken cognizance of under sect. 47 by a Court of execution, and the decree 
must be executed notwithstanding the adjustment. (2) Prior to the addition of 
the last clause itwas held that if the decree-holder had been induced to compromise 
by fraud, this was a matter which can be dealt with under the same section. (3) 
It was subsequently held that the proviso did not stand in the way of the judg- 
ment-debtor proving fraud.(4) But this decision has been doubted, (5) and it 
has recently been held by the Calcutta Higli Court that the executing Court 
cannot enquire even when the conduct of the decree-holder has been alleged to 
be fraudulent.(6) An objection that the provisions of the former section had 
no application to any payment made in pursuance of an invalid agicement 
not sanctioned by the Court was overruled, the section making no reference lo 
validity. Therefore,, a sum paid under an agreement void under the former 
section, 257a, cannot be recognized unless certified.(7) It has been held that 
though uncertified payments could not be recognized as adjustments of the 
decree, yet a creditor might give evidence of uncertified payments in order to 
defeat the plea of limitation. (8) The former section ran : “It shall not be 
recognized as a payimtit or adjuslmid of the devrec.^^ These words liavc been 
omitted in order to make it clear that the Court cannot recognize a payment 
or adjustment whidi has not been certific'd for any purpose whatsoever. It 
follows that an uncertified payment or adjustment lannot now operate to 
prolong the period of limitation for applying for execution under tlie Limitation 


(1891 ) ; Pat Dasi v, Sharup Chand Mala, 14 
C. 376 (1887) ; Kuiihi Moideen Kutti v. 
Pamonhumii, 1 M. 203 (1876); Shadi v. 
Guuga Sahai, 3 A. 638 (1881) ; Ishau 
Chiindor Bandopadhya v, Indro Naiuin 
GoNHarai, 9 C. 788, 790 (1883) ; Sellamayyan 
V. Muthau, 12 M. 61 (1888). In other cases, 
mostly on account of the amending Act XII. 
of 1879, a suit was hold entirely prohibited : 
Patankar c, Dovji, 6 B. 146 (1882) ; Haji 
Abdul Eahiman i\ Khoja Khaki Aruth, 11 
B. 6 (1886) ; Hormasji Dorabji v. Burjorji 
Jamsetji, 10 B. 165 (1886) ; Thirumallai v. 
Sundara, 11 M. 469 (1888). In consequence 
of the conflict of rulings the last paragraph 
of sect. 268 was altered by sect. 27, Act 
VII. of 1888 ; Earn Doyal Bannerjee v. Earn 
Hari Pal, 20 C. 32 at p. 36 (1892). 

(1) E. V. Pillala, 9 M. 101 (1896). 

(2) Ram Doyal Bannerjee v. Earn Haii 
Pal, 20 C. 32 (1892) ; Budradeen v. Gulam 
Moideen, 36 M. 367 (1911); Gadadhar 
Panda v. Shyam Chum Naik, 12 C. W. N. 486 
(1908); Trimbak v. Hari Lazman, 34 B. 
675 (1910); Kamini Debi v. Aghore, 14 
0. W. N. 367 (1909). 

(3) Pamnjpe v. Kanade, 6 B. 148 (1882) ; 


Asabaii Bauu v. Auaiida, 14 G. W. N. 823 
(1909). 

(4) Eamayyar r. Eamayyar, 21 M. 366 
(1897). 

(6) Gaiiaijathy Ayyar v, Ghenga Roddi, 29 
M. 312 (1906) ; Voerappa Ghottlar v. Pon- 
nayya, 17 M. L. J. 627 (1907); and sec 
Asaban Bauu v. Ananda, 14 C. W. N. 823 
(1909) ; Subbaraya v. RaTuasawmy, 22 
M. L. a. 166 (1911). 

(6) Budrudeen v. Gulam Moideen, 30 
M. 367 (1911); Biroo Goraiu Jaimurat, 
16 0. W. N. 923, 928(1911). 

(7) Durga Prasad Bannorjoo v. Lalit 
Mohun Singh Roy, 25 C. 86 (1897). 

(8) Eoshan Singh v. Mata Din, 26 A. 36 
(1903) ; Sham Lai v. Kanahia Lai, 4 A. 316 
(1882) ; Zahur Khan v. Bakhta war, 7 A. 32, 
(1884) ; Kishan Singh v. Amau Singh, 17 A. 
42 (1894) ; Hurri Pershad^Chowdhry v, 
Nasib Singh, 21 G. 642 (18%) ; Tukaiam r, 
Balaji, 21 B. 122 (1895) ; Rajeswara Eau 
V. Hari Babandhu, 19 M. 162 (1896) ; centra 
Muthu Lai V. Khauate Lai, 12 A. 669 (1890) ; 
Badri Narain v. Kimj Behari, 36 A. 178 
(1913). 
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Act,(l) neither can it give rise to an estoppel, for the doctrine of estoppel 
cannot be invoked to nullify an express statutory provi8ion.(2) 


Courts executing Decrees* 

3 . Where immoveable property forms one estate or tenure 
Lands situate in more Situate witUn the locol limits of the jurisdiction 

than one jurisdiction. gf gf ^nore Gourts, any one of such Courts 
may attach and sell the entire estate or tenure* 

“ Forms one estate.” — See notes to sect. 30, et seq., mile. 

4 . Where a decree has been passed in a suit of which the 
Transfer to Court of value as set forth in the plaint did not exceed para*] 

Small Causes. two thousand rupees and which, as regards 

its subject-matter, is not excepted by the law for the time being 
in force from the cognizance of either a Presidency or a Pro- 
vincial Court of Small Causes, and the Court which passed it 
wishes it to be executed in Calcutta, Madras, Bombay or 
Jlangoon, such Court may send to the Court of Small Causes 
in Calcutta, Madras, Bombay or Rangoon, as the case may be, 
the copies and certificate mentioned in rule 6; and such Court 
of Small Causes shall thereupon execute the decree as if it had 
been passed by itself. 

Small Cause Court.— Tliis is the fifth or jMJiiultimate paragraph of sect. , 

223 of ihc former Code, the last paragraph being the following rule, and the 
remaining portion of the section being incorporated in sects. 38, 39, and 41, ante. 

A Small Cause (Joint in executing the decree of another Comt transferred 
to it, has the same powers as it possesses in regard^o its own decrees. (3) 

It was held that a Judge of a Small Cause Court, when duly invested with 
the powers of a Subordinate Judge, had in the exercise of such powers general 
jurisdiction. (4) But a doubt was expressed whether, under sect. 223 (d) of 
the former Code (corresponding with sect. 39, clause (d), ante), a Subordinate 
Judge could transfer a decree from his Court to that of a Small Cause Court 
when the property attached was within the limits of his local jurisdiction. (5) 

And a Mofussil Small Cause Court was required to adopt the machinery of the 


(J) Moiimohau v. Dw'irka, 12 C. L. J, (4) Ciu])al r. Nanku, 1 A. 624 (1878). Soo 
312 (1910) ; Kutubullah v. Durga Charan, Bhagban Dayalji v. Balii, 8 B. 230 (1883) 
16 C. W. N. 396 (J9J2) ; Bajrang v. Lachmi, [reif. to Ramchaudra v. Canesh, 23 B. 382 
15C.L. J:88(1909); Tulochanv.Bakeswar, (1898)]; Dharamdas Santidas v. Vaman 
15 C. L. J. 423 (1910). Govind, 9 B. 237 (1884) ; Kahanarama v. 

(2) JogendraNathSarkarr. Pro vath Nath Ranga, 8 M. 8 (1884). 

Chatterjeo, 19 C. L. J. 126 (1914). (5) Krishna Velji v. Bhau Mansaram, 18 

(3) Gunaputty Roy Agarwallah v. Tha- B. 61, 64 (1893). 
kurdye Thakurani, 34 0. 823, 827 (1907). 
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former sect. 223 in all cases wliore execution was sought against i)crson8or projK'ity 
outside its local juTi8diction.(l) 


5. Where the Ooui*t to which a decree is to be sent for 
^ execution is situate within the same district 

Mode of transfer. ^ • 'i i ^ ^ ^ 

as the Court which passed such decree, such 
Court shall send the same directly to the former Court. But, 
where the Court to which the decree is to be sent for execution 
is situate in a different district, the Court which passed it shall 
send it to the District Court of the district in which the decree 
is to be executed. 


Directly.” — ^Where both Courts are in the same District one Court may 
send to the other direct.(2) A District Court on receiving a decree transferred 
for execution can, under r. 8, direct any Subordinate Court to execute it. When, 
and in whatsoever manner, the decree has been transfeiTcd for exccutionto another 
Court, the holder of the decree must, under r. 10, make due application for 
execution to the latter Court. 

6 . The Court sending a decree for execution shall send— 

- . . „ ^ (a) a copy of the decree ; 

Procedure «//?ere Court f xi xu x r 

desires that its own (o) a certificate setting forth that *satis- 

decree shaU be executed faction of the deci’ce has not been 

by another Court. i . • -■ i 

obtained by execution within the 

jurisdiction of the Court by which it was passed, or, 

where the decree has been executed in part, the 

extent to which satisfaction has been obtained and 

what part of the decree remains unexecuted ; and 

(c) a copy of any order for the execution of the decree, or, 

if no such order has been made, a certificate to that 

effect. 


“ Shall send.” — Upon the maxim ” omnia pmsumuntur rite esse acla” an 
attachment will in the absence of evidence be deemed in this respect to have been 
correctly made. (3) The omission, however, to transmit to the Court executing 
the decree the certificate required by this rule is a mere irregularity which does 
not vitiate the sale. (4) If any order is passed on receipt of the re])ort of service 


(!) Farbati Charau v. Fauchanaiid, 0 A. 
243 (1884), F. B. ; foil. Abdul Gafur v. 
Albyn, 30 C. 713 (1903); Sayadkhan v. 
Davies, 28 B. 198 (1903) [attachment' of 
salary]. 

(2) See Kclu v. Vikrishua, 15 M. 346 
(1891). 


(3) Saroda Frosaud Mullick v. Lutch- 
meeput Sing Doogur, 10 B. L. R. 214, 230 
(1872). As regards Frovincial Small Cause 
Courts, see s. 34, Act IX. of 1887, which 
modifies the rule. 

(4) Abbubaker Saheb v, Mohidin Saheb, 
20 M. 10 (1890). 
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under r. 22 u copy of it should be seut.(l) The words in clause (c), “ a copy of 
any order,” etc., mean a copy of any subsisting order. (2) It has been held that 
the Court in sending the certificate is not called upon to consider whether the 
decree is still capable of execution /it has only to certify that a specified part of 
the decree remains unexecuted.(3) 

7. The Court to which a decree is so sent shall cause such [s. 226 .] 
Court reeolving copies copies and certificates to be filed, without any 
oi decree, etc., to Die further proof of the decree or order for execu- 
same without proof. copies thereof, unless the Court, 

for any special reasons to be recorded under the hand of the 
Judge, requires such proof. 

“Piled.” — The filing of the copies and certificate is quite distinct fioui 
executing the decree, for which an application should be regularly made. 

Inquiry into jurisdiction. — The former sect. 225 contained alter the 
words “ copies thereof ” the following, “ or of the jwrisdiciion of the Court wh ich 
pa'ised thus recognizing the right of the executing Court to inquire into the 
jurisdiction of the Court which passed th<i decree. (4) These words, however, 
hav(i now been omitted, as it was considered that another Court ought not to go 
into any question as to the jurisdiction of the Court which passed it. (5) 

Sect. 38 enacts that a decree may be executed either by the Com’t which 
passed it or by the Com-t to which it is sent for execution under the provisions 
(jontained in the Code. Sect. 39 provides that the Coui’t which passed a decree (0) 
may, on certain conditions, send it, on the application of the decree-holder, for 
execution to another Court, and may of its own motion send it for execution 
to any Subordinate Court. There is no express provision as to whether the 
Court to which a decree may be so sent must be a Court having jurisdiction 
over the amount of the suit in which the decree was passed or whether the mere 
sending of the decree will confer jmdsdiction on a Coiut for all the xuoceedings 
to be taken in its execution. On the ground, however, that sect. 6 limits juris- 
diction and that the word “ suits ” in that section include x)rocecdmgs taken to 
execute the decree, the Calcutta and Bombay High Coui’ts hold that a Court 
which has no jurisdiction to try a suit can have no jurisdiction to execute a 
decree made in that suit.(7) So a Court has no jurisdiction to execute a decree 


(1) Srihary Muudiil v. Murari Chowdhry, 
13 C. 257, 302 (ISSO). 

(2) Hathibhai Naluoisa v Patol Bochar 
Pragji, 13 B. 371 (1888). 

(3) Sripati V. Belchambers, 15 C. W. N. 
661 (1910). 

(4) See Bhagwantappa v, Vishwanath, 28 
B. 378 (1904 ) ; Haji Musa v. Purmanaud, 
15 B. 216 219 (1890); Mohan Ishwar v, 
Haku Rupa, 4 B. 638 (1880). 

(5) Hari Govind Kalkundri v. Naisingiao 


Konherrao Desphande, 38 B. 194 (1913). 

(6) As to execution of decrees passed on 
appeal, see ss. 36, 37. 

(7) Cokul Krlsto Chunder v. Aukhil 
Chunder Chatterjee, 16 C. 457 (1889) ; Durga 
Charan Mojumdar v. Umatara Gupta, 16 C. 
465 (1889) ; Shri Sidheswar Pandit v. Shrl 
Harihar Pandit, 12 B. 156 (1887) ; dist., 
Vajiram v. Ranchordji, 16 B. 731 (1892) 
[execution against pension] 
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sent to it for that pui’pose under sects. 38, 39, when the decree has been passed 
in a suit the value or subject-matter of which is in excess of the pecuniary limits 
of its ordinary jurisdiction.(l) The Madras, (2) and apparently the Punjab 
Chief Court, (3) held that the former sect. 223 gave an extraordinary jurisdiction 
to a Court to execute a decree in a suit beyond its jurisdiction sent to it for 
execution. This is on the ground that the pecuniary and other limitations in 
regard to regular suits are altogether absent in the sections relating to execution 
proceedings. See, however, notes to sects. 38, 39, et seq., ante. Where the sub- 
ject-matter of a suit is within the jurisdiction of the Court, its jurisdiction con- 
tinues, whatever may be the result of the suit, in all such matters in the suit as 
ar{3 within its cognizance, amongst which arc matters in execution. The mere 
(jircumstaiice that the amount actually due under the decree by process of 
accumulation exceeds the pecuniary limits of the Court’s jurisdiction does not 
oust it from the jurisdiction it has hitherto had over the suit. (4) An appli- 
cation for the transfer of a decree for execution is a matter within sect. 47, 
ante. (6) 


8 . Where such copies are so filed, the decree or order may, • 

Execution of decree or wMcli it is sent is the District 

order by Court to wh!ch Oourt, be execiuted by sucli Court or he trans- 
ferred for execution to any subordinate Court 
of competent jur isdiction. 

“Transferred for execution.’^— Sect. 220 of the former Code, witli which 
this rule corresponds, had after the words “ subordinate Court ” the words 
“ which it directs to execute the same.’’ Under that section it was held desirable 
that the District Judge’s signature should appear on the order, but this is not 
required by the rule ; and if the order is issued under his authority, the absence 
of his signature does not vitiate the proceeding. (6) It is only by^in order passed 
by the District Court that any subordinate Court in that district is empowered 
to proceed.(7) Presumably an order for transfer is still to be made by the District 
Court. Where a decree was sent for execution to the Judge of G., who referred 
it to his Subordinate Judge ; and that officer, finding that the land in dispute 
had been annexed to the district of S., transferred the same direct to the Judge 
of that district, who in turn referred it to his Subordinate Judge : held that the 
proceedings were regular, (8) 

“ Any subordinate Court.”— -Sec sect. 3, ante. 


(1) Gokul v. Aukhil, 16 C. 467 (1889). 

(2) Naraeayya v. Venkatakrishnayya, 7 M, 
397 (1884) ; S^nmuga Pillai v. Bamanathan 
Chotti, 17 M. 309 (1893) ; and see Kela v. 
Vikriahna, 16 M. 346 (1891). 

(3) Ganga Bam v. Gur Saran Pat, F. B., 
1887, P. B. Xo. 31, cited in Hukm Cband, 
Bes Judicata, 316. 

(4) Sbamrav Pandoji v. Kiloji Ramagi, 10 
B. 200 (1885). As to transfer of jurisdiction, 


SCO Panduranga v. Vythilinga Beddy, 17 
M. L. J. 417 (1907). 

(6) Bhabani Chara* Diitt v. Pratap 
Chandra Ghosh, 8 C. W. N. 676 (1904). 

(6) Jogendra Chandra Ghoso v. Mohesh 
Chandra Dutta, 23 C. 480 (1896). 

(7) Dcbi-Dial Sahu v. Moharaj Singh, 22 
d 764, 766 (1896). 

(8) Pulukdhari Boy v. Badha P^had 
Singh, 8 1. A. 166, 170, 171 (1881). 
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9. Where the Court to which the decree is sent for execution *87.] 
Execution by High ^ Court, the decree shall be executed 

Court in the same manner as if it had 
err y o er ourt. passed by such Court in the exercise of 

its ordinary original civil jurisdiction. 

“Is a High Court.”— Ordinarily a decree would be senfc for execution 
to a High Court only when it had been passed in a case not cognizable by a Small 
Cause Court, for in such a case it would be sent to the local Court of Small Causes. 

See r. 1, ante, 

A f 'plication for Execution. 

10. Where the holder of a decree desires to execute it, he [s. 280, 
Application for exe- shall apply to the Court which passed the ®”*^"**^ 

decree or to the officer (if any) appointed in 
this behalf, or if the decree has been sent under the provisions 
hereinbefore contained to another Court then to such Court or 
to the proper officer thereof. 

“ Desires to execute it.” — See notes to sect. 36, ante. Where the decree 
can be executed in its entirety, it should be, though in some cases this is not 
possible, as where an immediate decree is given for possession and an order for 
the assessment of mesne profits. (1) The effect of a compromise is to extinguish 
the decree, which can only be enforced by a fresh suit, and not by an application 
for execution of the former decree. (2) 0. II. r. 2 does not apply to an application 
under this rule . (3) It is not open to the Court to refuse to execute a decree against 
which no appeal has been preferred and the time for appealing against which 
has expired. (4) Tlie second paragraph of sect. 230 of the last Code is now 
0. XXL r. 20. A decree once passed cannot be questioned by any of the parties 
thereto when the decree is being executed.(5) 

■ “ He shall apply.” — As to who may apply for execution and against whom 
it can be had, see notes to sect. 36, ante.(G) As to form of application, see 


(1) Sodho Saran v. Hawal Pandc, 19 A. 98 
(189.3) ,* Haro Sankor Sandyal v. Tarak 
Chandra Bhuttacharjoc, 3 B. L. R. 114 
(1869) ; Fulchand v. Bai Ichha, 12 B. 98 
(1887) ; as to the Land Acquisition Act, see 
Nilkanih v. Ooih clor of Thana, 22 B. 802 
(1897). 

(2) Hari Raghunalh Joshi v. Krishnaji 
Anant, 19 B. 646 (1894). 

(3) Radha Kishon Lall v. Radha Pershad 
Singh, 18 C. 516 (1891) ; Sadho Saran v. 
Hawal Pande, 19 A. 98 (1893) ; Thakur 
Prasad v. Fakir Ullah, 17 A. 106 (1894) 
[which as well as Bunko Behary Gango- 
padhya v. Nil Madhab Chuttopadhya, 18 C. 
6.36 (1891), deal with sect. 373 of the last ’ 


Code, in respect of execution proceedings]. 

(4) Ishan Chunder Roy v. Ashanoollah 
Khan, 10 C. 817 (1884) ; see as to the right to* 
execute against the person, Seton v. Bijohn, 8 
B L. R. 266 (1872). 

(5) Ram Sahai v. Gaya, 7 A. 107, 111 (1884). 

(6) And see In re Ishur Kant Bhadooree, 
24 W. R. 233 (1876) ; Antoo Misreo v. Bid- 
hoomookhee Dabee, 4 C. 605 (1878) [appli- 
cation by Mooktear]; Dinonath Chucker- 
butty V. Lallit Coomar Gangopadhya, 9 C. 
633 (1883); Gour Sundar Lahiri v. Hem 
Chunder Chowdhury, 16 C. 366 (1889 ) ; 
Manikkam v. Talayya, 2i M. 388 (1897) [by 
Benamidar]; Hari v. Narayan, 12 B. 427 
(1887) [minor]. 
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0. XXL rr. 11-14. It must be in writing except in tlie case provided for by 
0. XXL r. 11 (1). A person not a party to a suit is not entitled to object to the 
issue of an order for execution of the decree. (1) 


11. (/) Where a decree is for the 'payment of money the 
Court, may, on the oral application of the 
Oral application. decree-holder at the time of the passing of 

the decree, order immediate execution thereof by the arrest of 
the judgment-debtor, prior to the preparation of a uwrant if he 
is within the precincts of the Court. 

(2) Save as otherwise provided by snh-nde (7), every application 
for tlie execution of a decree shall be in 
Written application. ^^riting, signed and verified by the applicant 

or by some other person proved to the satisfaction of the Court 
to be acquainted with the facts of the case, and shall contain in 
a tabular form the following particulars, namely 
(a) the number of the suit ; 

(h) the names of the parties ; 

(c) the date of the decree ; 

Id) whether any appeal has been preferred from the decree ; 
{e) whether any, and (if any) what, payment or other adjust- 
■ ment of the matter in controversy has been made 
between the parties subsequently to the decree ; 

(/) whether any, and (if any) what, previous applications 
have been made for the execution of the decree, the 


dates of such applications and their results ; 

(g) the amount with interest (if any) due upon, the decree, 

or other relief granted ther^y, together with par- 
ticulars of any cross-decree, whether passed before or 
after the date of the decree sought to be executed ; 

(h) the amount of the costs (if any) awarded ; 

(i) the name of the person against whom execution of the 

decree is sought ; and 

(j) the mode in which the assistance of the Court is required, 

whether — 

(i) by the delivery of any property specifically decreed ; 

(ii) by the attachment and sale, or by the sale ‘without 

attachment, of any property ; 

(Hi) by the arrest and detention in prison of any person ; 

(iv) by the appointment of a receiver ; 

(v) otherwise, as the nature of the relief granted may 

require. 

(3) The Court to which an application is made under suh-nde 


(1) Nathubhai Mulohand v. Nana Babu, 91 B. 644 (1894). 
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(£) may requm the applicant to produce a certified copy of the 
decree. 


Application for execution. — An application to execute a decree in part 
s informal.(l) Separate and successive applications for execution giving relief 
difEerent character nxay be made. (2) The Court is bound to allow execution 
it tlie instance of tlie recorded decree-holder. (3) The application must state 
ihe person against whom execution is 8ought.(4) The fact of a decree-holder 
giving a release to one or more of the judgment-debtors who were jointly and 
severally liable cannot prevent his proceeding against the others for the balance 
ilue.(5) The relief sought must be specified. A bare request that the decree 
may be realized without specification of the mode is insufficient. (6) If the 
ipplication is in form, the Court proceeds to execution. If not, the Court should 
follow the course indicated by r. 17 (see notes to that rule). (7) The effect of 
lefective and irregular applications has generally come into question, where it 
is alleged that execution of the decree is barred ; a subject beyond the scope of 
this work.{8) Formerly it was held unnecessary to furnish a copy of the decree 
whe^e application was made for execution to tlie Court which passed it. (9) If, 
liowever, a decree-holder obtained permission to execute the decree through 
another Court a copy of it was sent to that Court by the Court which passed it, 
and this was always supplied by the decree-holder, having .been prepared at his 
expense. Now under sub-clause (3) the Court may require the production of 
a c.ertified copy of the decree. An application for execution of a decree which is 
verified by the general attorney of the decree-holder, who has satisfied the 
execution Court that lie is acquainted with the facts of the case, is properly 
verified within the meaning of this rule, notwithstanding that his principal may 
be residing within the jurisdiction of the Court. (10) As to adjustment, see 
r. 2, ante. 


(1) Jugjoebim Gupto v. Goluok Monoo 
Dobia, 22 W. R. 364 (1874) ; Ponnampilafch 
V. Ponnampilath, 3 M. 79 (1880) ; Juddoonath 
Roy V. Ram Buksh (yhuttangeo, 7 W, R, 636 
(1867), a dorreo cannot ho executed nor can 
it be soi/od and sold in portions ; Haro 
Sankar Saiidyal v. Tarak (Jhandra Bhatta- 
charjee, 3 B. L. R. 114 (1869). But see as 
to joint decree-holders, r. 16. 

(2) Radhn. Kishen Lall v. Radha Pershad 
Singh, 18 G. 5 If.- (1891); Sadho Saran v, 
Hawal Paudo, 19 A 98 (1893). 

(3) Jasoda Deyo /•. Kirtibash Das, 18 C. 
639, 641 (1891). 

(4) See Shaikh Abdool v. Syad Jaun Ali, 
18 W. R. 66 (1872). 

(6) Sheo Churn Lall v. Ram Sarun Sahoo, 
16 W. R. 49 (1871) ; and see as to joint decree 
against two debtors, Mt. Pun’csh v. Kissorce 
Misser, 1 W. R. 14, Misc. (1846) ; Chowdhry 
Sheikh Wahed v. Mullick Enayet, 12 B. L. R. 


500 (1873) ; Krishto Kishoro v. Ram I^ochim, 
2 W. R. 49 (1866). 

(0) Franks Nuneh Mai, 1 A. 11. C. R. 
79 (1876) ; and of. Protap Chunder Doss v. 
Peary Chowdhrain, 8 C. 174 (1881); Sha* 
karam Chand v. Ghelabhai, 19 B. 34 (1893), 

(7) See Asgar Ali v. Troilokya Nath 
Ghose, 17 C. 631, 635 (1890) ; Fuzloor Ruh- 
man v. Altai Hosscin, 10 C. 641 (1884). 

(8) See Mitra’s Limitation, 4th ed., 1162 
et seq. and cases there cited, 

(9) Gunga Gobind (Jooptoo v. Makhun 
Lall Hattee, 9 W. R. 362 (1868) ; Modhoo 
Dossia V. Nobin Chunder, 16 W. R. 26 (1871 ) ; 
Ramdhun Rukhit v. Punchanun Chuckor- 
butty. 10 W. R. 144 (1868) ; Khotter Mohon 
v. lahur Chunder, 11 W. R. 271 (1869); 
Dhanpat Sing v. Leelanund Sing, 2 B. L. R. 
app. 18 (1869). 

(10) Bakar Sajjad ik Udit Narain Singh 
26 A. 164 (1903). 
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Immediate execution. — Ordinarily tlie application for execution is in 
writing. It is to be noted that under the former sect. 256 application for im- 
mediate execution could not issue simultaneously against both the person and 
property or against any property except moveable property (1) within the local 
limits of the jurisdiction of the particular Court. In tlie case of a warrant of 
arrest, this would only issue' if the debtor was within the same limits. Moreover, 
the section only related to decuees not exceeding Rs. 1,000. The Legislature 
has now omitted this limitation imposed under the former Code on oral applica- 
tions for immediate execution. As to exemption from arrest, see sect. 13.5. 

12. Where an application is made for the attachment of any 

AppBc.a.n f„ “We property belonging to a judgment- 

ment of moveable pm- debtor but not in nis possession, the decree- 
pe^ not in judgment- holder shall annex to the application an 
inventory of the property to be attached, 
containing a reasonably accurate description of the same. 

Not in judgment-debtor’s possession.— This rule refers only to an 
application for the enforcement of a decree by attachment of moveable property 
belonging to the judgment-debtor (2) but not in his possession. Rules 12, 46, 51, 
proscribe the mode of attachment in such cases. Rules 43 — 45 deal with cases 
where the property is in the judgment-debtor’s possession. Tlie inventory 
must be delivered into Court along with the application for execution.(3) Under 
0. 39, r. 7, the Court has jurisdiction to make an order for preparation of an 
inventory. (4) 

13. Where an apphcation is made for the attachment of 

^ ^ any immoveable property beloxieing to a 
mont of Immoveable pro- judgment-debtor, it shall contain at the toot— 
SStfciUars^^”^^^” ^ description of such property sufficient 

’ to identify the same andy in case 

such 'pro'perty can be identified by boundaries or numbers 
in a record of settlement or survey, a 'specijwation of 
such boundaries or numbers ; and 


(1) As to what is, see notes to sect. 2, and 
Nazir Khan v. Karamat Khan, 3 A. 168 
(1880) [fruit upon trees]; Naru Pira v. 
Naro Shidheswar, 3 B. 28 (1878) [baluta] ; 
Nathu Meah v. Nand Ram, 8 B. L. R. 508 
(1872); Deno Nath Batabyal v. Nuffor 
Chundor Nnndy, 26 C. 778 (1899) ; s. c., in 
appeal, 4 C. W. N. 470 (1900) ; Act X. of 
1 97, s. 3. c lause 34 [tiled huts]. 

(2) As to the liability of the execution- 
creditor, Sheriff or Nazir, in respect of seizure 
of property belonging to third party, see 


Goma Mahad Patil v. Qokaldas Khimji, 3 B. 
74 (1878) ; Kishori Mohun Rai v. Hursook 
Das, 12 C. 696 (1886) ; Framji Besanji v. 
Hormasji Pestanji, 2 B. ^68, 271 (1877) ; 
Kaloo Cbomar OhattSfrjee v. Siddhessur 
Mundal, 11 B. L. R. 256 (1873). 

(3) Sreenath Gooha v. Yuaoof Khan, 7 0. 
556, at p. 559 (1881) ; and see Dhonkal Singh 
V, Phakkar Singh, 15 A. 84, at p. 66 (1893). 

(4) Amjad AU vi. AH Hussain, 15 0. W. N*. . 
863 C3910). 
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(b) a specification of the judgment-debtor’s share or interest 
in such 'property to the best of the belief of the appli- 
cant, and so far as he has been able to ascertain 
the same. 

Description* — Clause (a) has now been amended to expressly require 
boundaries and numbers to be given where such boundaries exist in a record 
of settlement or survey. (1) The Code has been passed to be observed and not 
to be treated as a dead letter as regards this or any other provision.(2) Still 
the Court will not press against a party a mere formal defect when the property 
which is sought to be attached can be identified (3) and in any case a defect of 
description can be remedied. (4) 

Specification. — In case of a joint family tlie application should state 
whether it is the judgment-debtor’s share or the joint family property which is 
sought to be attached. It should also specify the family property. (5) The former 
section which this rule replaces r equired that the description and specification 
should be verified in the manner of a plaint. This has, however, been omitted, 
as it was considered that a verification separate from that pretcribed by r. 11, 
second sub-section, was not necessary. An omission 1o verify the inventory 
of property sought to be attached was held to be an irregularity only, not vitiating 
the application, (6) 

14. Where an application is made for the attachment of any [i. 28S.] 

Power to re uire certi which is registered in the oflftce of the 

fi€d^xita!ottiom%onw^ Collector, the Court may require the applicant 
tor’s register in certain iq produce a certified extract from the register 

CCIS68 JL c? 

of such oflS.ce, specifying the persons registered 
as proprietors of, or as possessing, any transferable interest in, 
the land or its revenue, or as liable to pay revenue for the land, 
and the shares of the registered proprietors. 

Extract from Collector’s Register. — ^The sections which this and the last 
rule replace, as also sect. 213 of the Code of 1859, made it compulsory that the 
application should be accompanied by an extract. The rule has now been 
amended so as to give the Courts an option in requiring extracts, sinee these 
did not in all cases, appear to be required but had the effect of adding to the 
expenses of legal proceedings. The rule is not restricted to land registered in 

(1) As to identiiicotion by boundaries, see A. 84, 86 (1893). 

Lack Ram v. Mohesh Dass, 12 W. R. 488 (3) Hurry Charan Bose v. Subaydar 

(1869); Maharaj Bhiraj Mahtub Chund v. Sheikh, 12 C. 161 (1885). 

Burodanath Mundul, 18 W. R. 411 (1872); (4) Maogrogor v. Tarini Churn Sircar, 14 

and 08 to Estates in the Collector’s Rent Roll, C. 124 (1886). 

Ajoodhiya Bass v. Sheo Peishun Singh, 11 (6) Muhammad Husain v, Bip Ohand, 14 

W. R. 176 (1869) ; Zerkaleo Kooet v. Lalla A. 190 (1892). 

Boorga Pershad, 16 W. R. 149 (1871). (6) Kasir-un-nissa 4,*. Ghalur-ud*din, 28 A. 

(2) Bhonkal Singh v. Pliakkar Singh, 15 244 (1905). ' 
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the Collector’s Office in the name of the judgment-debtor, for it frequently 
happens that the actual proprietors are not so registered.(l) 

15. (1) Where a decree has been passed jointly in favour 
AppUcation for exe- persons than one, any one or more of 

cution by joint decree- such persons may, unless the decree imposes 
**®*^®*^' any condition to the contrary^ ^pply 

execution of the whole decree for the benefit of them all, or, 
where any of them has died, for the benefit of the survivors 
and the legal representatives of the deceased. 

{I'J) Where the Court sees sufficient cause for allowing the 
decree to be executed on an application made under this rule it 
shall make such order as it deems necessary for protecting the 
interests of the persons who have not joined in the application. 

Joint decree-holders. — The decree-liolders must be joint.(2) Ordinarily 
all the decree-holders in a joint decree must join in an application for execu- 
tion. (3) Tliis section in the last Code (4) allowed one or more to apply for 
execution of the whole dcicrec unless execution is by the terms of the decree 
dependent upon a joint application.(5) The ruling of the Privy Council (6) 
negatives decisions to the effect that a joint decree-holder cannot apply for 
execution of a decree to the extent of his fractional interest. (7) This can be 
done, provided that the interest is one determined by the decree itself. This 
is, of course, a different thing from applying separately for execution limited 
to what the applicant considers his interest in it.(8) The words ** or his or their 
representatives ” have been omitted as this will be covered by the general clause. 
An order refusing to allow the decree to be executed by one joint decree-holder 


(1) O'Kiuealy, C. P. C., notes to sention. 

(2) Of. Ramasami v. Anda Pillai, 13 M. 
.347; 14 M. 252 (1890). 

(3) Ponnampilath v. Ponnampilath, 3 M. 
79, 81 (1880) ; cf. Roy Ooodni Roy Dhun- 
neshur, Kooer, 7 C. L. R. 117 (1880). 

(4) See cases passim and Teja Singh v. Raj- 
narayan Singh, 1 B. L. R. A. C. 02 (1808) ; 
Azizunnissa Khatun tK Shashi Bhusan Bose, 
2 B. L. R., App. 47 (1869) ; Harogobind Das 
Koirburto v, Issuri Dasi, 16 C. 187 (1887) ; 
Kamlapat v. Baldco, 22 A. 222 (1900) ; and 
as to minor joint decree-holder and limita- 
tion, Surja Knmar Dutt v. Arun Chunder Roy, 
28 C. 466 (1901) ; Periasami v, Krishna 
Ayyan, 25 M. 431 (1901). 

(5) Parzand v, Abdullah, 6 A. 69 (1883). 

(6) Hurrish Chunder Chowdhry v. Kali 
Siinderi Debi, 9 C. 482 (1882) ; 10 I. A. 4 ; 
and see Brojeswari Chowdhranee v, Tripoora 


Soonderoc, 3 0. L. R. 513 (1878). 

(7) Banarsi Das v. Maharani Knar, 6 A. 27 
(1882) ; Collector of Shahjahanpur v. Surjaii 
Singh, 4 A. 72 (1881) ; Balichainl Bhudar v. 
Bar Shivkor, 15 B. 242, at p. 244 (1890): 
Thakoor Dass Sing v. Luchmeeput Doogur, 7 
W. R. 10 (1867) ; Haro Sanker Sandyal v. 
Tarak Chandra Bhuttacharjee, 3 B. L. R. 
A, C. J. 114, at p. 11 7 (1869) ; Puma Chandra 
Mookerjee v. Sarada Charan Roy, 3 B. L. R. 
App. 21 (1869) ; Ponnampilath v. Ponnam- 
pilath, 3 M. 79 (1880) ; Prahnath Mitter v. 
Mothooranath Chnekerbuffy, 6 W. R. Misc. 
64 (1866). 

(8) So in Muthusami Ayyan v. Natesa 
Ayyar, 18 M. 404 (1894), the decree did not 
award any specific sum as so due to the 
particular defendants, and, therefore, the 
decree had to be executed as a joint decree 
or not at all. 



alone is not appealable.(l) In this case the contest was between two joaft 
decree-holders, and it was sought to distinguish it on this ground from the MudiaB 
decision cited in which it was held an appeal would Iie.(2) 

It shall make such order. — One of several decree-holders has no right 
to claim execution. Sufficient cause must be shown. The Court has a dis- 
cretion, and before executing it should give notice to the other decree-holders 
and hear what they have to say ; (3) notice, however, is not obligatory.(4) If 
made, the order ought in express terms to reserve the rights of the other decree- 
holders to share in the proceeds of execution, and, meanwhile, the interests of 
the non-applicants should be protected (5) either by taking security or otherwise 
as the Court thinks fit. The judgment-debtor may be compelled to pay into 
Court the whole amount due under the decree upon which the share of each 
decree-holder will be detennined. The judgment-debtor cannot object to the 
share which one or more deoree-liolders may claim. (6) Under the Code of 
1859, where the Court did not reserve the rights of the other dpcree-holders to 
sliare in the proceeds of execution, an appeal was entertained as to the distribution 
of the assets realized. (7) See avte. 


16 . Where a decree or, if a decree has been ^passed jointly [s. 232.1 
Application for exe- favour of two OT more persons, the interest of 
cution by transferee of any decree-holder in the decree is transferred 
by' assignment in writing or by operation of 
law, the transferee may apply for execution of the decree to the 
Court which passed it ; and the decree may be executed in the 
same manner and subject to the same conditions as if the applica- 
tion were made by such decree-holder : 

Provided that, where the decree, or such interest as aforesaid, 
has been transferred by assignment, notice of such application 
shall be given to the transferor and the judgment-debtor, and 
the decree shall not be executed until the Court has heard their 
objections (if any) to its execution : 

Provided also that, where a decree for the payment of money 
against two or more persons has been transferred to one of them, 
it shall not be executed against the others. 


(1) Eatanlal Bangildas v. Bai Gulal), 1 
Bom. L. R. 87 (1899) ; s. c., 23 B, 623. 
See also Odho^'it IVrshad v. Mohadeo T)ult, 
17 W. R. 416 (1872). 

(2) Lakshmi Amm.di v. Poonassa Mcnon, 
17 M. 394 (1894). 

(3) Sheikh Ahmed Chowdhry v. Shadzada 
Khatoon, 7 C. L. R. 537, 638 (1880) ; Umrith 
Nath Chowdhry v. Chunder Kishore Singh, 
21 W. R. 31 (1874). 

(4) Burga Das v. Dewraj, 33 C. 306 (1905). 

(5) Tarasundari Burmoni v. Beharilol Roy, 
1 B. L R. A C. 28 (1868) ; Budrudeen v. 


Gulam Moidun, 36 M. 367 (1911). 

(6) Maharajah Satish Chunder Roy v. 
Saroda Pershad Mookerjee, 6 W. R. Miso. 68 
(1866). 

(7) Tarasundari Burmoni v. Beharilal Roy# 
1 B. L. R. 28 (1868) ; in Gyamonee v. Radha 
Romon, 5 C. 692 (1879), no appeal was held 
to lie under sect. 244 of the Code of 1877, as 
the question was one between oo-decree- 
holders only ; and in Haragobind Bas 
Koiburto v. Issuri Basi, 16 C. 187 (1887), a 
suit was held to lie. 
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' “ The interest of any decree-holder.” — The additions are intended to 
remove any doubt (1) in regard to the power of the transferee of the interest 
of one out of several joint decree-holders to apply for execution. One of several 
decree-holders may assign his interest under the decree ; and as regards joint 
decree-holders, see last rule. The transferee of a portion of a decree is a trans- 
feree of the decree within the meaning of this section. (2) 

Is transferred.”— This excludes the owners of any interest in existence 
before decree. The section does not apply where the person seeking to execute 
is not a transferee from the original decree-holder ; or to cases where the right 
to an equitable interest in a decree is contested ; and was not intended to enable 
the Court to try such a question as the legitimacy of an heir. (3) And apparently 
if the decree-holder’s interest in the property itself and not the decree be assigned 
the decree should be executed by the decree-holder.{4) The transferee of a 
decree stands in the same position for getting execution as the transferor. (6) 
If a decree is sold the purchaser as assignee of the decree is entitled to any mesne 
profits thereunder. (G) A decree for the payment of a sum of money and for 
costs of the suit is one and indivisible, and the decree so far as it may be only 
for costs cannot be separated from the rest of the decree and transferred. (7) As 
for transfer of rent decrees in Bengal (8) and of village Munsiffs. in Madras, (9) 
see below. 

“ In writing.” — An oral transfer is not recognized for the purposes of the 
rule.(lO) Where S, obtained a decree against D, the owner in possession, and 
subsequently in a suit brouglit by J. against S. a decree was passed by consent 
that J. should execute S.’s decree, it was held that J. was a transferee within 
the section. (11) 

Operation of law.” — The words “ hy operation of law ” must be imder- 
stood to mean the operation of law as administered in Indian Courts. (12) Where 


(1) See Seetaput Roy v. Syud Ali Hossoin, 
24 W. R. 11 (1875) ; diss. fi*om in Kwhoro 
Chand Bhakat v. Gisborne & Co., 17 C. 341 
(1889) ; Muthu Narayana Roddi v. Bala- 
krishna Reddi, 19 M. 306 (1896 ) ; and as to 
effect of transfer of part, Banarei Das v. 
Maharani Knar, 5 A. 27 (1882) ; Pogose v. 
Fukurooddeen, 26 W. R. 343 (1876) ; Kudhai 
V. Sheo Dayal, 10 A. 670 (1888) ; Pasupathy 
V. Kothanda, 28 M. 64 (1904). 

(2) Endoori r. Venkatachainulu, 33 M. 
80(1909). 

(3) Abedoonnissa Khatoon v. Ameeroon- 
nissa Khatoon, 2 C. 327 (1876); s. c., 4 
I. A. 66, 73. 

(4) Ram Sahai v. Gaya, 7 A. 107 (1884). 

(6) KhushrobhaiNasarvanji V. Hormazsha 

Phirozsha, 11 B. 727 (1887). As to the 
necessity for registration, see Gous Mahomed 
v. Khawas Ali Khan, 23 C. 460 (1896) ; Koob 
Lall Chowdhry v. Nittyanimd Singh, 9 C. 


8.39 (1883); Abdul Majid v. Muhammad 
FaizuUah, 13 A. 89 (1890); Hansraj v. 
Mukhraji Kunwar, 30 A. 28 (1907). 

(6) Gonesh Lai Tewari v. Sham Narain, 6 
C. L. R. 633, 636 (1880). 

(7) Ram Chandra v. Abdul Hakim, 35 
A. 204 (1913). 

(8) Koilash Chunder Roy v. Jodu Nath 
Roy, 14 C. 380 (1887); Kanina Moyi 
Bannerjeo v. Surendra Nath Mookeijee, 26 
C. 176 (1898). 

(9) I^andan v. Pakrichi, 9 M. 378 (1886). 

(10) Parvata v. Digambar, 15 B. 307 
(1890) ; Javermal HirachafKl v. Umaji Haya- 
bati,9B. 179 (1884). 

(11) Doorga Peishad v. Lallah Juggunnath, 
S. D. N. W. (1869), 34. 

(12) Pormanandas Jiwandas v. Vallabhdas 
Wallji, 11 B. 606, at p. 612 (1881) (assign- 
ment of decree in equity). 
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a minor succeeded to an estate, which up to the date it fell into his hands had been 
in possession of the executrix, it was held that there was a transfer by operation 
of law ; (1) as also where an order setting aside an adjudication passed the benefit 
under a decree from the Official Assignee to the applicant.(2) The holder of a 
certificate of administration under Reg. VIII. of 1827 is a transferee by law of a 
decree obtained by the deceased. (3) 

“ May apply.” — Unless an application is made to it, all that the Court 
has to do is to look to the record. Unless, therefore, a decree-holder applies 
to the Court to certify a transfer of his interest, the Court can take no notice 
of such alleged transfer. (4) An application for the transmission of a decree 
has been treated as an application for execution under the former section, under 
which notice has issued to the assignee and judgment-debtor.(5) Mere notice 
and nothing else has been held not to operate as a revivor of the decree.(6) A 
decree is not a debt within the meaning of sect. 131 of the Transfer of Property 
Act, and the notice required by this rule is, on assignment, sufficient.(7) 

‘^To the Court which passed it.” — ^An application by the transferee of 
a decree for execution after substitution of his name can be entertained only by 
tJie Court which passed the dccree.(8) 

” May be executed.”— It was formerly held that tlie transferee was not 
entitled to have execution as of right like the original decrce-liolder, for the 
matter was one within the C-ourt’s diecretioJi ; (9) but that the discretion 
must be exercised reasonably. The mere fact of the existence of a cross-claim 
against the assignor of a decree by his judgment-debtor was no reason for 
refusing issue of execution on the application of the assignee. (10) Nor was 
tlie probability that the decree might be executed against some particular 
judgment-debtor sufficient ground for refusing a transfer.(ll) If there was no 


(1) UmaaooDdury Daasy v. Brojoiiath 
Bhuttacharjeo, 16 C. 347, 349 (1889) ; soo 
Sethurayar v. tShanmugam Pillai, 21 M. 353, 
356 (1897). 

(2) Miller v. Abinash Chundcr Dutt, 4 
C. W. N. 785 (1900). 

(3) Khandorav Rayajirav v. Ganosh Shas- 
tri, 11 B, 368 (1887). 

(4) Khettur Mohun Chuttopadhya v. Ishur 
Chundor Sunna, 11 W. R. 271 (1869). 

(5) Nando L.il v. Chutterput Sing, 29 C. 
235 (1902). 

(6) Monohar Das o. Futteh Chand, 30 C. 
979 (1903) ; s. c., 7 C. W. N. 793. 

(7) Dagdu V. Vanji, 24 B. 502 (1900). 

(8) Amar Chundra Bannerjee v. Guru 
Piosunno Mukerjee, 27 0. 488 (1900) ; Jam- 
oshar Prasad v. Thakur Prasad, 25 A. 433, 
444 (1903) ; Sheo Narayan Sing v. Harbans 
Lal,6B. L. R. 497 (1870). 

(9) Parrata v, DIgambar, 15 B. 307 


(1890) ; Javcrmal Hirachand v. Umaji 
Hyabati, 9 B. 179 (1884) ; Balkishen Das v, 
Bediiiati Koer, 20 C. 388 (1892); Amar 
Chandra Bannerjee v. Guru Prosunno 
Mukerjoo, 27 C. 488, 491 (1900) ; Shama 
Puddo Dutt V. Nobin Chunder Bose, 16 W. R. 
283 (1871) ; Vakulabharana v. Rangaiayan, 
28 M. 357 [right of transferee svb jvdice]* 
But sec Asad v. Haidar, 38 C. 13 (1910), 
post. 

(10) Krishna Mohun Dossoo v. Kodamath 
Chuckerbutty, 15 C. 446 (1888); but see 
Jodoonath Roy v. Ram Buksh Chulungee, 8 
W. R. 202 (1867) ; the decrees must be such 
as are capable of being dealt with as cross 
decrees : Euseemoonissa Bibee v. Hill, 15 
W. R. 127 (1871). 

(11) Bishtoo Churn Bhoosun v, Kishen 
Gopal Misser, 13 W. R. 207 (1870); see 
Rughoo Nundun Ram v. SOmossur Panday, 
22 W. R. 236 (1874). 
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dispute it might admit him, or if the dispute was one which it could decide it 
might try it, and upon the result of that trial admit the assignee to cany on 
the decree. (1) In this country an assignment can always be impeached by 
third parties who can show that it is not a real transaction. (2) A Court may 
refuse to recognize a benamidar as transferee, but it may allow execution 
to proceed at the instance of a person who is in fact such, if it thinks fit, and 
such proceeding, if in proper time, keeps the decree alive. The legality of the 
proceedings depends, not on the reality of the transfer, but on the sanction 
accorded. (3) If a decree is transferred to one as benamidar for the actual pur- 
chaser the latter is entitled to execute the decree, and his right couree is to apply 
under this section. (4) If the application is sanctioned, then the transferee is 
placed in the same position as regards execution as the original decree-holder.(5) 
Under the present Code it has been held that this rule does not specifically lay 
down any restriction upon the assignment of a decree, and that the assignee's 
right of execution does not depend upon the discretion of the Court. (6) The 
rule makes no provision for the transferee's name being placed on the record, 
and though the actual substitution of the name of the assignee may not bo 
necessary for the validity of the execution proceedings, yet ordinarily the assignee’s 
name should be brought on the record. (7) Where the decree was transferred and 
the transfer admitted by the decree-holder in Court, the debtor could not, it 
was held, contest the right of the transferee to execute it, except on plea of 
payment to the original decree-holder.(8) Decisions under this rule are only 
summary for purposes of procedure, and are not decisive of the rights of persons 
claiming to be transferees, and where there is no appeal, a suit lies. (9) A 
transferee whose application to execute has been rejected can, if no appeal lies, 
bring a separate suit for a declaration that he is the person entitled to execute 
the decree, (10) or rather for a declaration as to the validity of the assignment, 
a declaration that the assignee is entitled to execute being, under this rule, a 

(1) Agra Bank v. Cripps, S M. 455 (1886) ; (jhundor Mundul v. Baikanto Nath Roy, 4 
as to exclusive execution against one owner C. L. R. 168 (1879). 

of the equity of redemption, see Moro Rag- (6) Asad v. Haidar, 38 C. 13, 21 (1910). 
hunath v. Balaji Trimbak, 13 B. 45 (1888) ; (7) Balkishore v, Mahomed Tazam Allee, 

and as to objection to execution by co-sharer, 4 A. H. C. R. 90 (1872) [when he becomes 
see Rally Boss Bhadury v. Golam Ally a party to the suit] ; Klietter Mohun Chutto- 
Ohowdhry, 3 0. L. R. 237 (1878). padhya v. Mur Chunder Surma, 11 W. R. 

(2) Mulji Oovindji v, Nathulai Hirachand, 271 (1869). 

16 B. 1 (1890). (8) Sunnooburnessa Khanum v. Mehor 

(3) Balkishen Baa v. Bedmati Koer, 20 C. Chund, 1864 W. R. 313. 

388 (1892), in which the earlier cases aro (9) Abedoonnissa Khatoon v. Ameeroon- 
cited, and see Halodhar Shaha v. Harago- nissa Khatoon, 2 C. 327 (1876) ; a& to in- 
bind Bas Koiburto, 12 C. 105 (1885). Junction to restrain execution by assignee, 

(4) Manikkam v. Tatayya, 21 M, 388 see Bhuronidhur Son ^ Agra* Bank, 4 C. 

(1897). 380 (1878). 

(5) Shamanund Surmah v, Shumboo (10) Sheoraj Singh v. Amin-ud-din Khan, 

Ohunder Boss, 7 W. R. 206 (1867) ; Rughoo 20 A. 639 (1898) ; Bam Baksh v. Panna Lai 

Nundun Ram v. Somessur Panday, 22 W. R, 7 A. 457 (1886) [though he cannot directly 

235 (1874); as to execution of mortgage attempt to execute the decree by suit]; 

decree by holder who has also purchased Raman v. Muppil Nayar, 14 M. 478 (1891). 
part of the mortgaged property, see Nafer 
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natter for tlic Coiut of execution,(l) or it may be (as where there is an invalid 
issignment), a party may sue for refund of money paid by him.(2) 

Notice. — The penalty imposed by the proviso is that there should be no 
jowcr to execute if the proviso is not complied with. (3) Where there are more 
transferors than one, all should be cited. (4) If a decree is transferred by assign- 
nent after the death of the judgment-debtor, notice may be served on his legal 
•epresentative. The death of the judgment-debtor does not render the trans- 
erred decree incapable of execu1iion.(6) As to the procedure in such a case, 
ee case cited. (6) If a transfer is made after notice to transferor and debtor, 
md the decree partly executed, the representative of the judgment-debtor 
sannot subsequently object.(7) It is illegal (and not merely irregular) to 
ixecute the decree before hearing the objections. (8) 

Money decrees. — This proviso applies only to decrees for money personally 
lue by two or more persons ; (9) and in cases coming within the proviso the 
assignee is left to a regular suit. (10) 

Appeal. — ^Disputes as to share transferred arising between a judgnieni- 
iebtor and decree-holder must be determined under sect. 47 by order of the 
lourt* executing the decree.(ll) There is no express appeal given from an 
u'der on an application made under this section, but if tlie Court in disposing 
>f the transferee’s application is acting under and determines a question of tlic 
lature referred to in sect. 47, then an appeal lies. Upon this there is a conflict 
)f decision. In some cases it has been held that no appeal lies against an order 
lismissing an application for execution by a transferee, eitlier on the ground 
hat as the Court had not recognized him and accepted him on the record as a 
epresentative, either such transferee did not become a representative within 
he meaning of sect. 47, or that the question as to whether such transferee should 


(1) Bommauapati Veerappa v. Chinta 
iunta Srinivasa, 26 M. 264 (1902). 

(2) Ramasami v, Basayappa, 16 M. 325 
1893) ; and the transferor may be liable to 
jay compensation if the assignee is prevented 
rom recovering under the decree by an 
attachment of it in execution proceedings 
igainst the transferor : Puthiandi Mammed 

Avalil Moidin, 20 M. 167 (1896). In Ram 
]!obind Singh v. Ghoenoo Singh, 20 W. R. 
i06 (1873), a suit for a refund failed on the 
acts. 

(3) Gulzan J.hI t'. Daya Ram, 9 A. 46, 49 
1886) [where, however, the order appealed 
rom was not an order for execution but 
nerely for transfer], 

(4) lb., at p. 60. 

(6) Khushrobhai Nasarvanji v. Hormazsha 
Phirozsha, 11 B. 727 (1887). 

(6) Mahalinga Moopanar v, Kuppanaoha* 
•iar, 36 M. 641 (1907). 

; (7) Mulcband RanohoddM v. Chhagan 


Naran, 10 B. 74 (1886). 

(8) Kassam Goolam v. Daj^abhai, 36 B. 
68 (1911). 

(9) Lalla Bhagun Porshad v. Holloway, 
11 C. 393 (1886); Laldhari v. Manager of 
Bhabatpura Estate, 14 C. L. J. 639, 642 
(1911). 

(10) Yakoob Aii Chowdhry v. Ram Doolal, 
13 C. L. R. 272 (1883) ; see Soroop Chunder 
Hazrah v. IVoylokhonath Roy, 9 W. R. 230 
(1866) ; Laldhari Singh v. Manager, Court 
of Wards, Bhabutpura Estate, 16 C. W. N. 
132 (1911). 

(11) Kudhai v. Sheo Dayal, 10 A. 670 
(1888) ; see Lalk Bhagan Pershad v. 
Holloway, 11 C. 393, at p, 396 (1886). As to 
questions between co-decree-holders only, see 
Oyamonee v, Radha Romon, 5 C. 692 (1879), 
and plaintiff and stranger to suit, Mohabir 
Singh V, Ram Bhagowan Chowbey, 11 C. 160, 
162 (1884). 
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have execution was one to be decided under this section and not sect. 47, an<e.( 
Most of these cases were decided prior to the amendment of sect. 244 (now 4 
by Act VII. of 1888, according to which the Court determined who was t 
representative of a party. According to the contrary and more recent vie 
the order is made under sect. 47, ante, {2) though this rule may afford the ra 
decidendi, [Z) and is therefore appealable, (4) and this appears to be the law no 
And though an appeal may lie, the Madras High Court has held that the rig 
of suit has not been taken away, as the words “ and not by separate suit 
sect. 244 (now 47) did not, it was said, apply.(5) Sed qu. now after the amer 
ment of clause 3 m that section. 

,345.] 17 . (1) On receiving an application for the execution 

Procedure on receiving » ^ provided hy ruh 11, sub-rvk (.: 

application for execution the Court shall ascertain whether such of t 
requirements of rules 11 to 14 may 
applicable to the case have been comphcd with ; and, if thi 
have not been complied with, the Court may reject the applicatio 
or may allow the defect to be remedied then and there or with 
a time to he fixed by it. 

(2) Where an applicatwn is amended wider the provisions 
suh-rule (7), it shall be deemed to have been an application 
accordance with law and presented on the date when it was fii 
presented. 

(3) Every amendment made under this rule shall be sign 
or initialled by the Judge. 

(4) When the application is admitted, the Court shall ent 
in the proper register a note of the application and the date ( 
which it was made, and shall, subject to the provisions hereinaf 
contained, order execution of the decree according to the natr 
of the application : 

Provided that, in the case of a decree for the payment 
money, the value of the property attached shall, as nearly 
may be, correspond with the amount due under the decree. 

Amendment.— An application, if perfect in form, is admitted, and 

(1) See remarks in Badri Narain v. Jai 
Kishen Das, 16 A. 483, at pp. 486, 490 (1894), 
on the cases there cited, and Sobha Bibee v. 

Mirza Sakhamut, 3 0. 371 (1878) ; Sambasiba 
tL Srinivasa, 12 M. 511 (1889) ; ShooraJ Singh 

* V. Amin-ud-din Khan, 20 A. 639, 642 (1898) ; 

or substituting the assignee, Megh Narayan 
Sing V. Badha Prasad Sing, 4 B. L. B. A. 0. 

200 (1870). 

(2) Badrt Narain v. Jai Kishon Das, 16 A. 

483, at p. 490 (1894). 


(3) Lalla Bhagun Pershad v. Holloway, 
C. 386, at p. 395 (1885). 

(4) Badri Narain v, Jai Kishen Das, sup 
Ganga Das Seal v. ^akub AU Dobashi, 2' 
670 (1000) ; Krishnama Chariar v. Appasi 
Mudaliar, 25 M. 545 (1901) ,* Bom^j^ 
Vwrappa v. Chintakunta Srinivasa, 
(1902); Hridoy Kant v. 

C. W. N. 239 (1906). . 

(5) Bommanapati ^tappa v. Ckii 

kunta Srinivam, 26 264 (1902J. 
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►ider is immediately granted to execute the decree. Sect. 246 of the last Code, 
^hich the rule replaces, provided that the Court should reject such applications 
ir allow their amendment. This might be done then and there, or the applica- 
ion might be returned for amendment within a time fixed. If the application 
ras not amended it was to be rejected, but if it was not rejected there was nothing 
0 prevent the Court from extending the time for amendment.(l) If amended, 
he application was admitted, and the Court proceeded to order execution 
ccording to the nature of the application. The rule, in tlie first place, sub- 
titutes for the term amended ” the phrase the ‘‘ defect to he remedied,'^ because 
he first term does not cover the remedying of a defect, such as the omission to 
produce a copy as required by r. 11, third sub-section. As regards the subject- 
natter of tlie second sub-section of this rule it was originally (in order to meet 
various difficulties which were raised regarding defective applications) proposed 
0 enact that until an application returned under this rule was presented with 
uch amendments as the Court might have required, it should not be deemed 
0 be in accordance with law. This was proposed in view of a decision of the 
Calcutta High Court. (2) The Select Committee, however, rejected this pro- 
)osal and have relaxed the stringency of this rule, and have allowed the applica- 
ion to date back to the time of its original presentation on the lines followed in 
ionnection with plaints. It was proposed to enact that when once an application 
lad been admitted it was to be deemed to be in accordance with law for the 
)urpose of limitation, even though it was eventually dismissed after hearing the 
)arties. On the other hand, to prevent dismissals for defect of form not affecting 
;he merits, it was proposed to allow the Court, even after admission, to allow any 
imendment not converting an application into one of another and inconsistent 
character. The suggested additions, however, have not been made. Though 
inder the previous Code, applications for execution were often allowed to be 
amended without objection as to the Court’s competency to allow it, (3) it was 
t matter of doubt whether the Court had any power to amend after admission 
ind registration. (4) In a recent case where, within a short time of the expira- 
tion of the period of limitation, a decree-holder applied under this rule for 
leave to file a list of immoveable properties, and his application was granted, 
but the list was not filed till after the period had expired, it was held that the 
proceedings in execution were barred by limitation.(5) 

“ Value of the property attached.” — As a rule, the Court has in caj fmie 
ipplications little material on which to determine how much of the debtor’s* 
property should be attached. If more is attached than ought to be attached, 

17 M. 67, 68 (1893), which deals also with 
the principle on which amendment should 
be made ; Jiwat Dube v. Kali Oharan Ram, 
20 A 478 (1896), where it was also ruled 
that an application having once been ad- 
mitted the date of a subsequent amend- 
ment would not, by reason of such amend- 
ment, become the date of the ap{dicatioii^ 
(5) Salimullah v. Sainaddi 8arkar, 18 
C. L. J. 638 (1913). 


(1) Kamiuy Muhun Somoddar v. Gfbpal, 8 
1 479 (1882)'. 

(2) Oopal Sah v. Janki Koor, 23 217 

1896) ; distinguished in Mathura v. Musst. 
Inurago, 14 C. W. N. 481 (1910); and sec 
Vfusaraf v. Amir, 15 C. W. N. 71 (1910). 

(3) Hukm Chand, C. P. C. 643. 

(4) See Asgar Ali v. Troilokya Nath 
^hosh, 17 G. 631, 636, 641 (1890); Mac- 
p!>egor V. Tarini Churn Sircar, 14 C. 124 
3887) ; Sattappa Chotti v. Jogi Soorappa, 
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the judgment-debtor can and ought to come in and ask that the attachment 
should be withdrawn from some particular portion of the property. Even if 
the order for attachment is wrong and excessive under this rule, the attachment 
as actually put is not without jurisdiction or null and void.(l) 

18. (7) Where applications are made to a Court for the 
Execution in case of execution of cross-deciees in separate suits for 
cross-decrees. the payment of two sums of money passed 

between the same parties and capable of execution at the same 
time by such Court, then — 

(a) if the two sums are equal, satisfaction shall be entered 

upon both decrees ; and 

(b) the two sums are unequal, execution may be taken out 

only by the holder of the decree for the larger sum 

and for so much only as remains after deducting the 
smaller sum, and satisfaction for the smaller sum 
shall bo entered on the decree for the larger sum as 
well as satisfaction on the decree for the smaller sum. 

(2) This rule shall he deemed to apply where either party is 
an assignee of one of the decrees and as well in respect of 

judgment-debts due by the original assignor as in respect of 

judgment-debts due by the assignee himself. 

{S) This rule shall not he deemed to apply unless — 

(a) the decree-holder in one of the suits in which the 

decrees have been made is the judgment-debtor 
in the other and each party fills the same character 
in both suits ; and 

(b) the sums due under the decree are definite. 

(4) The Imlder of a decree passed against several persons joMy 
and severally may treM it as a cross^deare in relation to a decree 
passed against him singly in favour of one or wore of such persons. 


Jllustralions. 

(a) A holds a decree against B for Rb. 1,000. B holds a decree against A 
for the payment of Rs.1,000 in case A fails to deliver certain goods at a future 
day. B cannot treat his decree as a cross-decree under this rule, 

(h) A and B, co-plaintiffs, obtain a decree for Rs.ljOOO against C, and C 
obtains a decree for Rs.1,000 against B. C cannot treat his decree as a cross- 
decree under this rule, * 

(c) A obtains a decree against B for Rs.1,000. C, who is a trustee for B, 
obtains a decree on behalf of B against A for Rs.1,000. B cannot treat C’s 
decree as a cross-decree under this rule. 

ifi) A, B, C, D and E are joMy and severally liable for Rs.1,000 under a 


(1) Sotabji Edulji v. Goviud Ramji, lU B. 91 (1891), at pp, 114 and 115. 
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decfee obtained by F, A obtains a decree for Rs. 100 against F singly and applies 
for execution to the Court in which the joint-decree is being executed. F may treed 
his joirU decree as a cross-decree under this rule. 


Applicability. — The rule contemplates that where a decree is sought to 
be set off against another, the decree against which the set-off is asked for must 
be before the Court for execution.{l) A judgment-debtor is entitled to set 
off a decree whether the judgment-creditor may or may not intend to object 
on appeal to the judgment-debtor’s decree, for a decree is a decree till it is 
reversed whether it be appealed or not.(2) Should either decree be reversed 
in appeal the decree of the Appellate Court can then be executed. (3) The rule 
docs not preclude a claim of set-off of a sum due on a decree which is not under 
execution, the rule being inapplicable to such a case. (4) The transferee of a 
decree holds subject to equities enforceable against original holdcT (sect. 49). 
The purchaser of a decree against which a cross-decree may be set off, takes his 
decree subject to the set-off. (5) Where there were cross-decrees and one of the 
decree-holders was, by an order of Court, made with the consent of both parties, 
bound in executing his decree to set off the amount of the decree against him : 
hdd that it would be inequitable to allow the other decree-holder to obtain 
execution in full without setting off the amount decreed against him. (6) In the 
under-mentioned case a course was adopted which, if not strictly in accordance 
with the letter, was in accordance with the spirit of this and the next rule, and 
at all events should be allowed on principles of natural equity. (7) 


To a Court.”— That is the Court to which the application is made for 
execution and which is dealing with the case as to whether execution shall be 
issued or not. (8) The former section contained the words, produced to the 
Court,'' This would sc, cm still to be necessary, as if all the decrees are .not pro- 
duced to the Court it will not have jurisdiction over them all. 


In separate suits.” — The insertion of these words is intended to show 
that for the purposes of ex(*.cution a counterclaim is not a separate action. (9) 
This rule deals with cross-decrees and not with crosB-clainiH under one decree. 
That is provided for by the next rule. (10) 


(1) Ohajmal Das v, Lai Dharam Singh, 24 
A 481 (1902) ; followed in Ponnnsamy v. 
Doraisamy, 32 M. 336 (1909). 

(2) Huro Pershad Roy v. Shama Porshad 
Roy, 5 W. R. Mi8c. 62 (1866 ) ; Shco Pro- 
sunno Singh -v ^hib Lai Jha, 1864, W. R. 
Misc. 1. 

(3) Sheo Prosunno Singh v. Shib Lai Jha, 
supra ,* but where there has been consent, see 
Gupinath Roy v. Dinabandhu Nandi, 3 
B. L. R. app. 62 (1869). 

(4) Bharath Prosad v. Ramoshwar Koer, 
8 C. W. N. 118 (1903). 

(6) Nundo Coomar Bukshe© v. Koonjo 
Rishore Roy, 6 W. R. Misc. 73 (1860) ; and 
Be© Eristo Ramani Dassee v. Kedar Nath 


Ohakravarti, 16 0. 619 (1883) [Equity held 
to operate against assignee with notice of 
existence of ponding suit] ; and cf. Mt. Peoloo 
V. Court of Wards, 7 W. R. 219 (1867). 

(6) Haro Sankar Sandyal v. Tarak Chan- 
dra Bhuttacharjee, 3 B. L, R. 114 (1869). 

(7) Matadin v. Chandi Din, 10 A. 188 ( 1888). 

(8) Rewa Mahton v. Ram Kishen Singh, 
13 I. A. 106, 110 (1886). 

(9) Per Esher, M.R., Stumor© v. CJampbell 
A Co. (1892), 1 Q. B. 317. 

(10) Kalka Prasad v. Ramdin, 5 A. 272 
(1883); as to orosa-deorees on same day 
against same parti©B in different suits, see 
Sumu Pandaram v, Santhoji Row, 26 M. 428 
(1902). 
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'' For the payment of two of money.”*~A decree directing 
recovery of a certain sum of money by sale of land but not directing payment 
by the defendant was held to be for the payment of money.(l) 

“ Capable of execution.” — So where a decree declared that it should not 
be executed until msilat had been ascertained, and this had not yet been done, 
it was held that the decree was not in a position to be executed, and as it could 
not be executed it could not be set off against the other decree.(2) The Code 
of 1859 only applied to decrees of the same, Court or decrees sent to one Court 
for execution. (3) 

“Execution may be taken out.”— Process should only issue for the 
difference. Whor ;, however, process was allowed to issue for the smaller sum 
it was held that the irregularity did not render subsequent proceedings null 
and void, nor was it suiEcient to justify the setting aside of a sale in 
execution. (4) 

Assignee. — ^It was for some time a subject of controversy, whether in 
the case of decrees, both of which were in existence but not yet set off one against 
the other, upon the assignment of one of them the right to set off still subsisted 
as against the assignee. That question was finally decided in favour of the right 
to set off. (5) 

Parties must be the same and the sum definite.— See as an illustration 
of this cases citecl.(6) A strict adherence to the language of the section in the 
last Code was held to tend to simplify the rule, although it would contract its 
operation. (7) The fourth sub-clause, however, now makes it clear that the 
holder of a decree passed jointly and severally against several judgment-debtors, 
one of whom holds a decree passed against such decree-holder singly, may treat 
his joint decree as a cross-decree. (8) 


19 . Where a'p'plication is made to a Court for the execution 

Execution in case of <>/ a (decree two parties are entitled 

erosB-elaims under same to recover sums of numey from each other, 
tlm- 


(а) if the two sum are equal, satisfaction for both shall be 

entered upon the decree ; and, 

(б) if the two sum are unequal, execution may be taken out 

ordy by the party entitled to the larger sum and for 


(1) Kj^shnan v. Venkatapathi, 29 M. .318 
(1906). 

(2) Juddoo Hath Eoy v. Ram Bukah Chut- 
tangee, 7 W. E. 636 (1867). 

(3) Girish Chandra Lahiri v. Fakir Chand. 
B. L. E., F. B. 603 (1866). 

(4) Rowa Mahton v. Ram Kishon Singh, 
13 1, f . 106 ; 14 C. 18 (1886). 

(6) Kristo Eamani Daasee v, Eedar' Hath 
Chakravarty, 16 C. 619, 621 (1889). 

(6) kfoulvie Rezaooddeen 6. ^zlooideea, 


5 W. E. 12 (1866) ; and seo Girish Chundra 
Lahoory v. Koomareo pabea, 1 W. R. Mug. 
23 (1864) ; Bhagawani Kunwar v. Lala Baij 
Nath, 2 B. L. E. 84 (1868); Tara Chand 
Ghosh V. Anand Chandra C^owdhry; 2 
B. L. R. 110 (1868). 

(7) Hory Dayal Guho v. Din Doyal Gnho, 
9 C. 479 (1883) ; see Miudi Dhar v. Parsotam 
Das, 6 A. 91 (1878). 

(8) See Ram Sukh Das v. Tata Ram, 14 A. 
339 (1892). 
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80 much only as remains after deducting the srnaUer 
sum, and satisfaction for the smaller sum shall be 
entered upon the decree. 

Cross-claims. — This rule proceeds ou the same principle as the last, apply- 
ing not where there are several decrees but one decree only. All that the decree- 
holder is entitled to enforce execution of is the difference between the amount 
found recoverable by him and the amount which the judgment-debtor is entitled 
to recover against him.(l) The rule is not limited in its application to cases 
in which the remedy of each party against the other is of precisely the same 
nature.(2) This rule docs not apply to a case of pre-emption but only to counter- 
claims in suits for money ; but the principle on which it is based is applicable, 
and under an order to deposit the purchase-money costs may be deduoted.(3) 

20. The provisions contained in rules 18 and 19 shall apply 

Cross-decrees and to decrees foT Sale in enforcement of a mortgage 
cross-claims in mort- Qf charae. 
gage suits. ^ 

Mortgage suits. — ^This rule is new. It is inserted in order to make it clear 
that the provisions as to cross-decrees and cross-claims apply to the case of 
mortgage decrees. (4) The rule also incidentally makes it clear that the expression 
** decree for the payment of money ’’ and other similar expressions in the Code 
do not include a decree for sale in enforcement of a mortgage or charge. . f 

21. The Court may, in its discretion, refuse execution at.[i.a80^ 
Simultaneous execu- the same time against the person and property 

of the judgment-debtor. 


Execution against person and property.~lt is discretionary with the 
Court either to grant or to refuse execution at the same time against the person 
and property of the judgment-debtor. An appeal, however, has been held (6) 
to lie on the question whether this discretion was properly exercised. 


22. (1) Where an application for execution is made — 

Notioe to show tMHW (®) ®“® 7®“ t^® 

against execution in the decree, Or 

cettam cases. ^ against the legal representative of a 

party to the decree. 


[ 1 . 246 ;}, 


(1) Sm. Giribala T)ebia v. Sm. Bani Mina, 
6 C. W. N. 497 (1900) ; Jugo Mohun Bukshoe 
f>. Soorendronath Roy Cho^dhry, 13 W. R. 
106 (1870) ; Amjad Ali Khan v, Syad Fazal 
Hossein, 19 W. R. 187 (1873). 

(2) Bhagwan Singh v. Ratan, 16 A. 396 
(1894) ; Sankara Menon v. Gopala Fattar, 
23 M. 121 (1891) ; diss. from Kalka Prasad 
V. Ramdin, 5 A. 272 (1883). 


(3) Ishri V. Gopal Saran, 6 A. 351 (1884). 

(4) See Nagar Lai v. Ram Chand, 33 A. 
240 (1910), in which it was hold thsta Cburt 
may set off a simple decree for recover of 
money against a decree for recovery of 
money by enforcement of a charge. 

(6) Chena Pomaji v, Ghelabhai Narandas, 
7 B. 301 (1883). 
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the Coui‘t executing the decree shall issue a notice to the 
person against whom execution is applied for requiring him to 
show cause, on a date to be fixed, why the decree should not be 
executed against him : 

Provided that no such notice shall be necessary in con- 
sequence of more than one year having elapsed between the 
date of the decree and the application for execution if the appli- 
cation is made within one year from the date of the last order 
against the party against whom execution is apphed for, made 
on any previous application for execution, or in consequence 
of the application being nmde against the legal representative of 
the judgment-debtor, if upon a previous application for execution 
against the same person the Court has ordered execution to issue 
against him. 

(2) Nothing in the foregoing sub-rule shall he deemed to pre- 
clude the Court from issuing any process in execution of a decree 
without issuing the, notice thereby pre^ribed, if, for reasons to be 
recorded, it considers that the issue of such notice would cause 
unreasonable delay or would defeat the ends of justice. 


Notice. — This rule is materially altered. Clauses (a) and (6) are the same 
as in the last Code. The Explanation to the corresponding section (248) of the 
last Code has been omitted and the second sub-section insf^rted, as it was repre- 
sented that even in the cases referred to in clauses (») and (h) issue of the notice 
may involve an unreasonable delay or defeat the ends of justice. The Courts 
have thus been given a discretion in the matter. Where a judgment-debtor 
appears and contests the decree-holder’s right to execute his decree he cannot 
object that no notice was served on him.(l) The notice should be addressed 
to the widow of a deceased Hindu who held joint undivided property along with 
his brothers ; for it must be as quasi separate property that the attaching 
creditor had a claim to it.(2) As to proof of service of notice, sec below.(3) 
As to whether the issuing of notice acts as a revivor within the meaning of art. 180 
of the Limitation Act, (4) and as to the time provided for by art, 179,(5) see cases 
cited. The judgment-creditor should ask for the execution of the decree and 
not for the issue of a notice, it being the duty of the Court to issue the notice. (6) 


(1) Grish Chandra Bannorjee v, Bhanoo 
Motee, 11 W. R. 329 (1869). As to where 
the objection can be taken, see Srihary 
Mundal v. Murari Chowdhry, 13 C. 267 
(1880) ; but see Sripati v. Belchambers, 16 
C. W. N. 661 (1910), and cases there cited. 

(2) Nanabhai v. Janardhan, 16 B. 637 
(1892). 

(3) Biraola Soonduree v, Kalee Kishen, 
22 W. B* 6 (1874) ; Meer Lootf Ali v. Aboo 
Bibee, 16 W. R. 203 (1871). 

(4) Lalla Monohur Bass v. Futteh Chand, 


7 C. W. N. 793 ; 30 C. 979 (1903) ; Ramesh* 
war V, Ratishwar, 17 C. L. J. 126 (1912) ; 
Khosal V. Ukiladdi, 14 C. W. N. 117 (1909) ; 
Sreepati V. Shamaldone, 16C. L. J, 123 (1910). 

(6) Damodar v. Soni#, 27 B. 622 (1903) ; 
Kadaressur Sen v, Mohim Chandra, 6 C. W. N. 
560 (1002) ; Govindu Bada, 28 B. 410 (1904) ; 
Ratan Chand v. Beb Nath, 10 C. W. N, 303 
(1906 ) ; Qheruvath Thalangal v. Norath Tha- 
langan, 30 M. 30 (1906). 

(6) Gooioo Bass v, Modhoo, 6 W. R. MiSo. 
98 (1866). 
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If neither party appears on the day on which the notice under this rule is 
made returnable the application for execution can be dismissed. (1) Under the 
last Code it was held that the issuing of notice was a condition precedent to the 
valid execution of a decree in cases falling within clauses (a) (2) and (6). (3) 
More recently, however, the Privy Council held that where the debtor and his 
estate were made properly subject to the decree, the fact that notice was given 
to the wrong person and sale took place without notice to the legal representative, 
though constituting a material irregularity, did not render the judicial sale a 
nullity. (4) Where a defendant-respondent dies before judgment in appeal is 
pronounced, it may be entered nunc pro tunc, and the decree may be executed 
under this and cognate sections against the heirs of the deceased without placing 
them on the record. (5) An application to set aside a decree on the ground that 
the notice had not been served under this rule must be made under sect. 47, 
and not under r. 90 of this order, and can only succeed on proof that the omission 
to serve the notice caused substantial injury to the owner of the property Bold.(6) 

Court executing the decree.”— It was held under the last Code that 
though the notice under sect. 248, corresppnding ^th this rule, must be issued 
by the Court to which the decree was transferred for execution, the application 
to execute against a legal representative should be made to the Court which 
passed the decree. (7) But an omission to apply to the latter Court was held 
to be a mere irregularity. (8) It has been held under the present Code that a 
notice under this rule is not required to be issued upon an application for transfer 
of a decree, and that such notice must be issued by the Court which has seizin 
of the application for execution, whether it be the original Court which made the 
decree or the Court to which the decree has been transferred for execution. (9) 


23. (I) Where the person to whom notice is issued under [s,249. 

Procedure after issue the last preceding rule does not appear or 


of notice. 


does not show cause to the satisfaction of the 


(1) Tukamm v. Bhavani, 20 B. 541 (1895) ; 
dissented from in Kumed v. Prasanna, 40 C. 
46 (1912). 

(2) Sahdeo Pandoy v. Ghasoram Gyawal, 
21 C. 19 (1893) [neglect to issue a notice 
under clause {a) vitiates the sale; and it 
makes no difference that the auction-pur- 
chaser is a third party and not the decree- 
holder]. 

(3) Gopal Chuiider v. Gunamoni Dassee, 
20 0. 370 (1892) ; T mam-un-nissa v. Leakat 
Husain, 3 A. 424 (J881) ; Ramessuri Dassee 
V. Doorgadas Chatterjee, 6 C. 103 (1880); 
Erava v. Sidramappa, 21 B. 424 (1895), whore, 
however, Farran, O.J., considered the pro- 
ceedings voidable and not void. In Sheo 
Prasad v. Hira Lai, 12 A. 440 (1889), the 
case was distinguishable, because death took 
placQ after attachment and before sale and 


the attachment did not abate. 

(4) Malkarjun v. Narhari, 25 B. 337 ; s. c., 
2 Bom. L. R. 927 (1900) ; Levina Ashton v. 
Madhabmoni, 14 C. W. N. 660 (1910); 
Lakahmi v. Sris, 13 C. L. J. 162 (1910); 
Bepin Behary v. Sosi Bhusan, 18 C. L. J. 
628 (1913). 

(5) Ramaeharya t?. * Anantaoharya, 21 B. 
314 (1896). 

(6) Kumed Bowa v. Prasanna, 40 0. 45 
(1912) ; Lakshmi v. Sris, 13 C. L. J. 162 
(1910). 

(7) Hira Chand Harjivan Das v. Kastur 
Chand Kasidas, 18 B. 224 (1893) ; Swami- 
imtha V. Vaidyanatha, 28 M. 466 (1905). 

(8) Sham Lai Pal v, Modhu Sudan Sircar, 
22 .0. 668 (1896). 

(ft) Sroepati v. ^ t. t 

122 (1910). 
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Court why the decree should not be executed, the Court shall 
order the decree to be executed. 

(2) Where such ferson offers any objection to the execution 
of the decree, the Court shall consider such objection and make 
such order as it thinks (it. 

Does not appear.”— The person against whom a notice is issued under 
tJie last rule should appear and show cause if l^p has any valid ground of objection 
to execution against himself. For th Court may refuse relief where the applicant 
has contributed by his own conduct to his being placed in the position in which 
he finds himself.(l) 

“ Offers any objection.”— When a petition of objection (which, it has 
been held, need not be verified (2)) is presented under this rule the Judge is 
bound, whether a day for hearing has been fixed or not, to fix a day for con- 
sideration of it ; and (even if the petitioner is not present either personally 
or by a pleader) to consider, those objections, and to pass such orders as may 
be just and proper : for it might be that the grounds of objection raised would 
be of such a nature as that the Judge might facie, and without going further 
into the case, see reason for not proceeding with the execution.(3) 

Procas for execution. 

24. (I) When the preliminary measures (if any) required 
„ ^ by the foregoine rules have been taken, the 

Process for execution. i i i *1 i / 

Court shall, unless it sees cause to the contrary, 
issue its process for the execution of the decree. 

(.i?) Every such process shall bear date the day on which it is 
issued, and shall he signed by the Judge or such officer as the 
Court may appoint in this behalf, and shall be sealed with the 
seal of the Court and delivered to the proper officer to be executed. 

(J) In every such process a day shall be specified on or before 
which it shall be executed. 

' Issue of Process. — This rule amalgamates with some alterations sects. 
250 and 251 of the last Code, the first of which sections was amended by sect. 

3 of Act VI. of 1886 by the introduction of the words ‘‘ subject to the fro- 
visions of sect. 245 a and 245 b,” which have been now omitted. Sects. 245 a and 
245 B are now sect. 56 and r. 37 of this order respectively. Probably the words 
subject,'* etc., were omitted as unnecessary, as this or any other provision * 
of the Qode must be subject to other provisions contained in jit. For the word 
warrant," the word process ” has been substituted, as being more exhaustive 
and familiar. It was pointed out under the last Code (4) that though in cases 

(1) In re Samuol Cochrano, 14 B. L. R. (3) Rajballub Salia v. Ramsudoy Ghoso, 

330 5 B. L. R., App. 65, 66 (1870). 

(2) iSunt Gopal Chundcr v. Jugut Indur (4) Dhonkal Singh v. Phakkar Singh, 15 A. 

Bijnwaroe,8W.R.m(lifi7). 84 (4803), at p. 04. ‘ , 
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of the decree-holder’s default the Court might, under sect. 250, suspend the issue 
of its warrant, that course, if adopted, would not have disposed of the applica- 
tion for execution which would still remain undisposed of in the register of 
pending cases. A distress warrant issued under the Public Demands Recovery 
Act, which has been extended beyond the original date of return, but does not 
bear on the face of it the altered date, is not a legal warrant under this rule.(l) 

See now as to default, r. 67, post. 

It was held under the preceding section that a day had to be specified on 
or before which it was to be exedited, and after that date no lawful order was 
in force. (2) If the process is not signed by the Judge or other officer it is bad. (3) 

The execution of the process may be delegated to another, by the officer to whom 
it is addressed : the words “to he executed** seeming to imply that it was not 
intended that the proper officer** should himself execute all warrants sent to 
him. (4) An officer cannot arrest without having the warrant in his possession. (5) 

As to proof of execution, (6) see below. 

25. (1) The officer entrusted with the execution of the[s.M8,l! 

Bn.iarMm.nt on pro- fTocess shall endorsc thereon the day 

and the manner in, which it was executed, ot 2Bl. 
and, if the latest day specified in the 'process for the return thereof 
has been exceeded, the reason of the delay, or, if it was not executed, 
the reason why it was not executed, and shall return the ‘process 
with such endorsement to the Court. 

(2) Where the endorsement is to the effect that such officer 
is unable to execute the process, the Court shall examine him 
touching his alleged inability, and may, if it thinks fit, summon 
and examine witnesses as to such inability and shall record the 
result. 

Endorsement on process. — ^ActVIII. of 1859, sect. 272. The Nazir can 
delegate the execution to a subordinate officer by endorsing his name on the 
warrant. If the endorsement is irregular it does not invalidate the axre8t.(7) 

In a recent case in the Calcutta High Court it has been held that “ the officer 
entrusted with the execution ” within the meaning of this rule is not the Nazir 

(1) Sheihh Nasiir v. Emperor, 37 C. ]22 (4) Abdul Karim v. Bullon, 6 A. 385 

(1009). (1884) ; Bharam Cband Lai v. B., 22 C. 596 

(2) Ananda IjuU Bora v. R., 10 C. 18 (1896) ; Sheo Progash Tewari v. Bhoop 

(1883) ; and soo Abinash Chandra Aditya v. Narain Prosad, 22 C. 759 (1895). 

AnanrlA Chandra Pal, 31 C. 424 (1904) ; and (6) R. v. Amar Nath, 5 A. 318 (1883). 
see Sheikh Nasur v. Emperor, 37 C. 122 (6) Mohunt Megh Lall v. Shib Persliad 

(1909), Madi, 7 C. 34 (1881), and caaea there cited. 

(3) Ram Bayal t'. Mahtub Cband, 7 A, 606 (7) Abdul Karim v. Sullen, 6 A. 385 

(1886). It cannot, however, be said that (1884) ; Dharam Chand Lai v. R., 22 C. 598 
because a signature was confined to initials it . (1896); Shoo Progash Tewari v. Bhoop 
was not the duty of the officer to execute the Narain Prosad, 22 C. 759 (1896). 

warrant ; B. v. Jabki Prasad, 8 A. 293 (1886). 
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but the peon.(l) In this case the peon had been directed by the Nazir to attach 
certain property within a certain time and had executed the warrant after the 
time had expired ; and it was held that he had power to do this because his 
authority was derived from the Court. 


Sta-y of execuLmi. 

26. (1) The Court to which a decree has been sent for 

When Court may stay execution shall, upon sufficient cause being 
execution. shown, stay the execution of such decree for 

a reasonable time, to enable the judgment-debtor to apply to 
the Court by which the decree was passed, or to any Court 
having appellate jurisdiction in respect of the decree or the 
execution thereof, for an order to stay the execution, or for any 
other order relating to the decree or execution which might 
have been made by such Court of first instance or appellate 
Court if execution had been issued thereby, or if application for 
execution had been made thereto. 

(2) Where the property or person of the judgment-debtor 
has been seized under an execution, the Court which issued the 
execution may order the restitution of such property or the 
discharge of such person pending the result of the application. 

(3) Before making an order to stay execution or for the 

restitution of property or the discharge of the 
curity from, or impose judgment-debtor, the Court may reciuire such 
conditions upon, judg- security from, or impose such conditions 
ment-debtor. upon, the judgment-debtor as it thinks fit. 

Stay of execution. — Ordinarily a debto/ once discharged after arrest , 
cannot be K^-arrested in execution of the same decree. (2) Under the former 
(as under the present) Code, execution was stayed on the application or objection 
of the judgment-debtor, to enable the latter to apply to the Court which passed 
the decree, or to a Court having appellate jurisdiction in respect of the decree 
or its execution. This is necessary both to prevent precipitate execution when 
the decree itself or some order passed in execution is still under appeal, and also 
because the Court to which the decree has been transferred for execution had no 
jurisdiction to decide certain matters. It has been held that an applicant can 
exclude the period of stay (even if the order only relates to a part of the decree, 
as, for instance, recovery of costs) in computing the period of limitation. (3) 

Security and conditions. — ^Where a condition precedent is infringed, * 
(execution must continue as a matter of course, whereas conditions subsequent 
may be enforced like decrees. It has been held that an order for security in 

(1) Subed Ali v. R., 40 C. 849 (1918); 667 (1886); In re Bolye Chund Dutt, 20 0. 

distinguisliing Dharam Chand Lai v. R., 22 874 (1893). 

C. 696 (1896). (3) Bai Uyam v, Bai Ruxmam, 88 B# 

(2) Secretory of State v, Judah, 12 C. 662^ 153 (1913). 
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stay of execution is not appealable ; for it is not an order determining the rights 
of the parties, and is neither an order within meaning of sect. 47 nor a decree 
within meaning of sect. 2.(1) 


27. No order of restitution or discharge under rule 2G shall 
JLlabmty of Judgment- prevent the property or person of a judgment- 
debtor discharged. debtor from being retaken in execution of the 
decree sent for execution. > 


Shall prevent.'’ — The words “ order of restitution ” have been added to 
bring the rule in conformity with the wording of the second clause of r. 26. 
Orduiarily a debtor once discharged after arrest cannot be re-arrested in execution 
of the same decree. (2) It has, however, also been held, distinguishing the first, 
and dissenting from the second, of the cases cited, that though th'‘ Code speci- 
fically provides for retaking of the person under certain defined circumstances, 
it does not follow from this that a s .cond arrest is in all circumstances forbidden. (3) 
In any case this rule creates a specific exception. 


28. Any order of the Court by which the decree was passed, 
/....I • n ui u 01 ^ of such Court of appeal as aforesaid, in 

Order of Court which w i xi. x* ^ f j In 

pused decree or of Appel- relation to the execution 01 such decree, shall 

be binding upon the Court to which the decree 

was sent for execution. 


late Court to be binding 
upon Court applied to. 


'^Binding.” — The transfer of a d^ree to another Court for execution 
amounts to a qualified delegation of the powers possessed by the Court that 
passed the decree, in discharging its functions relating to the execution of that 
decree. Such delegation is, however, not complete, nor does it entirely divest 
the Court which transfers the decree of its powers and funtdions “ in relation 
to the execution of such decree,” for under r. 26 and the present rule the highest 
authority in some matters still rests with that Court notwithstanding the 
transfer ; (4) and the ordinary Court of appeal would still exercise its jurisdiction 
in respect of any order passed by the Court to which a decree was sent for execution. 
See sect. 42, ante. 


29. Where a suit is pending in any Court against the holder 

„ . , of a decree of such Court, on the part of the 

ing suit betwotn decree- person against whom the decree was passed, 
debtor the Court may, on such terms as to security 

or otherwissy as it thinks fit, stay execution of 
the decree until the pending suit has been decided. 

(1) Saraswati Barmania v. Golap Das Ohunder Mohan Misser, 23 C. 128 (1896); 
Barman, 41 C. 160 (1913) ; Deoki Nandan [the rule is conditional not only on arrest but 
Singh V. Bansi Singh, 14 C. L. J. 36 (1911). also on imprisonment under arrest]. 

(2) Secretary of State v, Judah, 12 C. 663 (3) Shamji v. Poona, 26 B. 662, 669 (1902). 

(1886) ; In re Boyle Chand Dutt, 20 0. 874 (4) Ghazidin v. Fakir Baksh, 7 A. 73, 76, 77 

(1893), diet, m Rajendro Narain Roy v, (1884). 


[1.24 


[8. 24S 


[i. 242.: 
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stay pending suit. — The provisions of this rule are limited to staying 
execution, and have no reference to a case in which execution has already been 
carried out and the decree-holder placed in possession of the property decreed 
to him.(l) It was held under the last Code that the section was not limited to a 
Court executing its own decree.{2) An appeal lies from an order staying execu- 
tion. (3) The rule refers to the partk s to the suits pending or about to be execute d. 
Execution cannot be stayed on the ground that a stranger to the decree impeaches 
it on the ground of fraud. He should file a suit and obtain an injunction for the 
purpose. (4) An award filed in Court under sect. 11 of the Indian Arbitration 
Act is nothing more than an award, although it is enforceable as a decree, and 
execution of an award cannot be stayed under this rule.(6) 


Mode of execution. 

30. Every decree /or the payment of money, indvding a 

Decree for payment of decree for the payment of money as the altema- 
tive to some other relief, may be executed by 
the detention in the civil prison of the judgment-debtor or by the 
attachment and sale of his property, or by both. 

Imprisonment.— This rule, as it appeared in sect. 254 of the Code of 1882, 
was a repetition of that in Act X. of 1877 ; the latter being the same as sect. 201 
of Act Vin. of 1859, though differently expressed and amplifying the expres- 
sion *\d€cree be for money ” in the earlier Code. In the Code of 1882 it com- 
menced ** Every decree or order directing a party to pay money as compensation ^ 
or costs, or as the alternative^^ and included the terms “ enforced and “ imprison- 
ment ” for the present “ executed and ** detention in the civil prison.^* 

“For the payment.’’ — k decree for rent, without charging any property,' 
against a putnidar may be executed as a decree for money ; (6) while a decree 
for maintenance payable monthly stands on the same footing as a decree by 
instalments and may be executed from time to time as the instalments fall 
due.(7) 

“Alternative.” — A decree for the delivery of moveable property shall 
state the amount of money to be paid as an alternative if delivery be not 
made. (8) 

“ Some other relief,^'^An order directing refund of money, awarded as 
compensation under the LanA^cquisitioh Act and wrongly paid out, can be 

(1) Ohazidin v. Fakir Baksh, 7 ^ at (4) Purshottam Vithal v. Puishottam 

pp. 73. 78 (1884). ^ Ishwar, 8 B. 632 (1884). 

(2) Ib.. at p. 77 : Kassa Mai v. Gopi. 10 A. (8) Tribhuwan^ v. 41vanchand. 36 Bp 

389(1888). * '198(1910). 

(3) Ib. ; Steel v. Itchamoyi Chowdhraia. (6) TariDiprosad tr. Narayau, 17 0. 301 
13 0. Ill (1886) ; Lingtun ISrishnabhupati (1889)> 

Kandula Swaramayya. 20 M. 366 (1896) ; (7) Pearoeoath Brohmo v. Juggessoree. 16 

Krigtonn-biny Doaaee t>. Bama Chum Nag, 7 W* B. 128 (1871). 

C. W. N. 733, 736 (1881) [stay of sale pending (8) 0. XX. r. 10. 
administration suit]. 
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executed under this rule.(l) The Court executing a decree has no power to 
direct payment of interest on costs where the decree of the Privy Council is silent 
as to interest.{2) 

“May be executed.*^— A Court should execute the decree in the manner 
applied for by the decree-holder, (3) but it has discretion to refuse execution 
at the same time against the person and property of the judgment-debtor, (4) 
and may in a suit for money call upon the latter to show cause why he should 
not be imprisoned. (6) A woman, however, cannot be arrested on a money 
decree.(6) As to costs of applications under this rule, see sect. 35. 

“Detention in the civil prison.”— The High Court’s power to commit 
for contempt is unaffected by this Code. (7) An insolvent obtaining a pro- 
tection order is not liable to imprisonment for arrears of maintenance included 
in his BchediJo.(8) A suit to recover damages on account of injuries caused by 
wrongful arrest can only be maintained if the original suit has been finally 
decided in favour of the plaintiff, if the arrest was made without reasonable 
or probable cause, and the injuries cannot be compensated by costs. (9) 


31. (2) Where the decree is for any specific moveable, or [>• 
Deeiee for speeiilo for any share in a specific moveable, it may 
moveable property. be executed by the seizure, if practicable, of 
the moveable or share, and by the delivery thereof to the party 
to whom it has been adjudged, or to such person as he. appoints 
to receive delivery on his behalf, or by the detention in the civil 
prison of the judgment-debtor, or by the attachment of his pro- 
perty or by both, 

{^) Where any attachment under sub-rule (1) has remained 
in force for six months, if the judgment-debtor has not obeyed 
the decree and the decree-holder has applied to have the attached 
property sold, such property may be sold, and out of the pro- 
ceeds the Court may award to the decree-holder, in cases where 
any amount has been fixed by the decree to be paid as an alter- 
native to delivery of moveable property, such amount, and, in other 
cases, such compensation as it thinks fit, and shall pay the balance 
(if any) to the judgment-debtor on his application, 

{S) Where the judgment-debtor has obeyed the decree and 
paid all costs of executing the same which he is bound to 
pay, or where, at the end of six months from the date of the 

(7) Martin r. Lawrence, 4 C. 066 (1879) ; 
Hassonbhoy V. Cbwasji, 7 B. 1 (1881) ; Navi* 
vahoo V. Narotamdas, 7 B. 5 (1882) ] In rt 
Bai Amrit, 8 B. 387 (1884).' 

(8) Tokee Bibeo v. Abdul Khan, 6 C. 636 
(1879). 

(9) Raj Oll^nd<'r v. Shama Soondarf, 4.C. 
683<1879), 


(1) Nobin Kali Dcbi v. Banalata Debi, 32 
C. 921 (1906) ; 2 C. L. J. 696. 

(2) Baron Forester v. Secretary of State, 4 
I. A. 137 (1877). 

(3) 0. XXI. r. 17. 

( 4 ) 0.XXI.r.21. 

(6) 0. XXI. r. 37. 

(6) S. 66. 
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attachment, no application to have the property sold has been 
made, or, if made, has been refused, the attachment shall cease. 

Decree for specific moveable. — ^In the Code of 1859, sect. 200 included 
sects. 259 and 260 of Act XIV. of 1882. The words “ or for any share in a specific 
}noveahle or for the recovery of a wife ” and the second clause were added by 
Act X. of 1877. This clause was altered by Act XIV., and the words “ and the 
decree-holder has applied to have the attached property sold ” and “ in cases where 
any amount has been fixed under sect. 208 such amount and in other cases” were 
also added and the last clause appended. In the present rule the italicized 
words executed” “ detention in the civil prison” and “ by the decree to be paid 
as an aUernaiive to delivery of moveable property,” have been substituted for 
“ enforced,” “ imprisonmnt,” and “ under sect. 208,” appearing in sect. 259 
of the Code of 1882, and the words “/or the recovery of a wife,” have been omitted, 
as there can be no such decree, a wife not being a chattel to be delivered over to 
the husband. Where any third person prevents the wife from returning to her 
husband, the latter may obtain an injunction against him, which may be enforced 
in case of disobedience either by the imprisonment of the defendant, or by the 
attachment of his property, or by both. This rule is not applicable where the 
property sought to be attached is not in the possession of the judgment-debtor. (1) 
A decree being given for specific immoveable and moveable properties and the 
Ameen directed to ascertain the extent of the moveables, an order was made in 
execution for the Ameen to give possession of such moveables as he could find, 
and to inquire into the nature, amount, and value of such as he could not find. 
On appeal it was held that this order was not one for alternative damages, but 
to enable the Court, if necessary, to make a sufficient and not excessive order 
for imprisonment or attachment of property in case of non-delivery.{2) A ^rit 
(jf attachment against the person of the judgnnmt-debtor will not l)e granted 
without notice to him, (3) 

32. {1) 'Where the party against whom a decree for the 

^ . specific performance of a contract, or for 

Decree for specific per- ^ i -j. x • i • x • • 

formance, for restitu- restitution oi conjugal rights, or lor an %njunc- 

tion of conjugal rights, lion, has been vass^, has had an opportunity 
or for an injunc ion. obeying the decree and has wilfully failed 

to obey it, the decree may be enforced by his detention in the 
civil prison, or by the attachment of his property, or by both. 

{^) Where the party against whom a decree for specific per- 
formance or for an injunction Ms been passed is a corporation, 
the decree may he enforced by the attachment of the property of the 
corporation or, ivith the leave of the Court, by the dMention in the 
eivil prison of the directors or other principal officers thereof, or by 
both attachment and detention. 


(1) Pudmanund Singh v. Chnndi Dat Jha, 19 W. R. 82 (1873). 

1 0. W. N. 170 (1896). (3) Troylukho Kath Dutt v. Radhanwn, 

(2) Bhoobun Mohinee v. Gobind Ohunder, 3 C. W. N. xxxix. 
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(S) Where any attachment under syb-rule (1) or sub-rule {2) 
has remained in force for one year, if the judgment-debtor has 
not obeyed the decree and the decree-holder has applied to have 
the attached property sold, such property may be sold ; and out 
of the proceeds the Court may award to the decree-holder such 
compensation as it thinks fit, and shall pay the balance (if any) 
to the judgment-debtor on his application. 

(4) Where the judgmeilt-debtor has obeyed the decree and 
paid all costs of executing the same which he is bound to pay, 
or where, at the end of one year from the date of the attachment, 
no application to have the property sold has been made, or if 
made has been refused, the attachment shall cease. 

('>) Where a decree for the sfedfic ferformance of a contract 
or for an injunction has not been obeyed, the Court may, in lieu of 
or in addition to all or any of the processes aforesaid, direct that the 
act required to be done may be done so far as 'practicable by the 
decree-holder or some other person appointed by the Court, at the cost 
of the judgment-debtor, and upon the aet being done the expenses 
incurr^ may be ascertained in such manner as the Court may 
direct and may be recovered as if they were included in the decree. 


lllmtraiion, 

A, a person of little suhstancej erects a building which renders uninhabitable a 
family mansion belonging to B. A, in spite of his detention in prison and the 
attachment of his property, declines to obey a decree obtained against him by B and 
directing him to remove the building. The Court is of opinion that no sum realizable 
by the sale of A' s property would adequately compensate B for the depreciation in 
the value of his tnansion. B may aqiply to the Court to remove the building and may 
recover the cost of such removal from A in the execution-proceedings. 

Decree for specific performance. — Sect. 200 of Act VIII. of 1859 was 
divided up by Act X. of 1877 into two sections, 259 and 260. To the latter 
section the Code of 1877 added “ or for restitution of conjugal rights ; ” altered 
“ it shall be enforced ” to ** Aaw had an opportunity of obeying the decree or injunction 
and has wilfully failed to obey it the deer e may be enforced ; ** deleted from the 
earlier section tlie words “ and keeping the sarm under attachment until further 
order of the Court ; ’ and added the second clause. By the Code of 1882 were 
added the words “ or abstention from ” to the first clause, the words ** and the 
decree-holder has applied to have the attached property sold ** to the second clause, 
and th€L whole of the last clause. The portions in italics, as also the Illustration, 
were added by the present Code, which also substituted an injunction has been 
passed ** for “ the performance of or abstention from any other particular act, has 
been made ; ” and ** detention in the civil prison for “ imprisonment ; ” and in 
clause 3 “ shall ” for “ may ; ” and in clause i*" or if made has been refused 
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for “ and granted.'* This section is inapplicable to Parsees as far as restitution 
of conjugal rights are concerned.(l) 

Restitution of conjugal rights.”— These words were added to meet 
the objection raised in the case of Gatha Ram r. Moohita Kochin ; (2) though 
sect. 200 of Act VIII. of 1859, as it stood, was held to cover such a case. (3) ,A 
person directed by a decree to refrain from preventing her daughter returning 
to her husband, and who permitted her daughter to reside in her house, is not 
thereby guiltyof such interference aswould jusiifyexecution under that scction.(4) 
The Court has now a discretion, under 0. XXI. r. 33, in executing decrees for 
the restitution of conjugal rights. No provision is made for executing a decree 
for the recovery of a wife in this or the preceding rule, as no such decree can be 
made. Where any thii d person prevents the wife from returning to her husband, 
the latter may obtain an injunction against him which may be enforced in the 
manner provided by this rule. 

“ For an injunction.”— A decree directing the removal of certain obstruc; 
tions in a pathway can only be enforced as directed by this rule and not by 
directing the Court Ameen to remove the obstructions ; (5) similarly in regard 
to a decree directing the removal of a building ; (6) or one for removal of obstruc- 
tion to light and air, (7) but sec sub-clause (4) and the Illustration to this rule. 
Each breach of a perpetual injunction may be enforced under this rule. (8) A 
decree settling a scheme for the future management of a temple should be executed 
in accordance with this rule ; (9) so where the decree directed Certain property 
to be jointly managed by the plaintiff and defendant and both their names to 
appear in all papers connected with the same, on the defendant disobeying, 
the Court can direct attachment of his property. (10) A decree ordering delivery 
of certain moveables and declaring title to certain rights is not incapable of being 
executed under this rule as being merely a declaratory decree, (11) but a decree 
ordering that payment in kind accruing after the decree be from time to time 
given is too indefinite for execution. (12) An order for the refund of money, 
awarded under the Land Acquisition Act and wrongly paid out, should be 
executed under sect. 145 rather than under this rule. (13) 

“ An opportunity of obeying.” — All a Court has to see is whether the 
party bound by the decree has had an opportunity of obeying the decree or 


(1) Ardosar Jahangir v. Avabai, 9 B. H. 
C. 290 (1872). This was decided under sect. 
200 of Act VIII. of 1859. 

(2) 23 W, R. 179 (1875 ) ; 14 B. L. R. 298. 

(3) Yamunabai v. Narayan, 1 B. 104 
(J870); see also Chotun Biboo v. Ameer 
Ohund, 6 W. R. 106 (1866). 

(4) Ajnasi Kuar v. Suraj Prasad, 1 A. 601 
(1877). 

(6) Bhoobun Mohun v. Nobin Chunder, 18 
W. R. 282 (1872). 

(6) Psotap Chunder v. Peary Chowdhrain, 
8 C. 174 (1881) ; 9 C. L. R. 463. 

(7) Sakarlal v. Bai Parvatibai, 26 B. 283 


(1901). 

(8) Venkatachallam v. Veerappa, 29 M. 314 
(1905). 

(9) Shakaram v. Gholabhai, 19 B. 34 
(1893) ; Damodarbliat v. Bhogilal, 24 B. 46 
(1899). 

(10) Gouri Prosad v.'Bholanath, 8 C. L. R. 
487(1881). 

(11) Kishore Bun v. Dwarkanath, 21 B. 784 
(1894 P. C.). 

(12) Tata Chariar v. Singara, 4 M. 219 
(1881). 

(13) Nobin Kali v. Banalata, 32 0. 921 
(1906) t 2 a L. J. 696. 
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injunction and has wilfully failed to obey it.(l) The proper course when an 
application is made to execute a decree for the removal of a building, is to serve 
notice upon the judgment-debtor calling upon him to comply within a time to 
be fixed by such notice, with the order in the decree, and on his failure to do so 
to make an order in terms of this rule ; (2) but that is not a general rule ; the 
rule does not require notice to issue, and it is discretionary with the Court. (1) 

^'May be enforced.” — When an application was dismissed on the ground 
that the defendant had not been .afforded an opportunity of obepng, a second 
application after such opportunity was not barred as res judwata^d) 

Limitation. — Failure to enforce prior breaches of a perpetual injunction 
will not bar th('. enforcement within three years of a subsequent breach. Art. 
178, Sched. TI., of the Limitation Act applies to such a case ; (4) Art. 179 is 
inapplicable.fS) 


Discretion of Court 
in executing decrees for 
restitution of conjugal 
rights. 


33. (1) NotwitJistamling -anything in mle 32, the Cmirt, 
either at the time of 'passing a decree for the 
restitution of conjugal rights or at any time 
afterwards, ntay order that the decree shall mt 
he executed hy detention in prison, 

(2) Where the Court has m^e an order under sulhrule {1), 
and the decree-holder is the wife, it may order that, in the event 
of the decree not being obeyed unthin such period as may he fixed in 
this behalf, the judgment-debtor shall make to the decree-holder smh 
periodical payments as may he just, and, if it thinks jU, require 
that the j^gment-dehtor shall, to its satisfaction, secure to the 
decree-holder such periodical payments, 

(3) The Court may from time to time vary or modify any , 
order mode binder sub-rule (!'f) for the periodical payment of 
money, either by altering the times of payment or by increasing or 
diminishing the amount, or may temporarily suspend the same as 
to the whole or any part of the money so ordered to be paid, and 
again reuive the same, either wholly or in part as it may think just, 

(4) Any money ordered to he paid under this rule may be 
recovered as though it were payable under a decree for the payment 


Decrees for restitution of conjugal rights.— Under the last Code a Court 
could not refuse t*, execute a decree for the restitution of conjugal rights by the 


(1) Durga Das v. Dewraj, 33 C. 300 
1906) ; 3 C. L. J. ^12 ; 10 C. W. N. 297 ; 
Bhagwan Das v. Sukhdei, 28 A. 300 (1905 ) ; 
2 A. L. J. 836. 

(2) Protap Chunder v. Peary Chowdhrain, 
8 0. 174 (1881). 


(3) Kishore Bun v. Dwarkanath, 21 0. 784 
(1894 P. 0.) ; 21 1. A. 89. 

(4) Vonkatachallam v. Veerappa, 29 M. 
314(1905). 

(5) Bhagwan Das v. Sukhdei, 28 A, 300 
(1906); 2 A, L.J. 836. 

3 0 
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attachment of the person or property of a recalcitrant judgment-debtor ; but 
in England this mode of execution has been put an end to by the enactment 
of the Matrimonial Clauses Act, 1884, 47 & 48 Viet. c. 68 (cf. sects. 2-4). It 
has been considered that some relaxation of the provision in force in India is 
desirable, but that it was doubtful whether it should go as far as this. For 
the present Courts have been given a discretion in the matter, and they have 
been enabled to follow a procedure slightly adapted from the English practice 

in oases in which attachment and imprisonment appear inappropriate. 

(»■ 

34 . (/) Where a decree is for the execution of a docu- 

Decree for execution endorsement of a negotiable 

of document, or endorse- instrument and the judgment-debtor neglects 
strument ”®*®^®***® refuses to obey the decree, the decree-holder 

may prepare a draft of the document or 
endorsement in accordance with the terms of the decree and 
deliver the same to the Court. 

The Court shall thereupon cause the draft to be served on 
the judgment-debtor together with a notice requiring his objec- 
tions (if any) to be made within such time as the Court fixes in 
this behalf. 

Where the judgment-debtor objects to the draft, his objec- 
tions shall be stated in writing within such time, and the Court 
shall make such order a'pproving or altering the drafts as it 
thinks fit. 

(4) The decree-holder shall deliver to the Court a copy of 
the draft with such alterations (if any) as the Court rmy have 
directed upon the proper stamp-paper if a stamp is rcquii‘ed by 
the law for the time being in force ; and the Judge or such officer 
as rmy he appointed in this behalf shall execute the document so 
delivered. 

(r7) The execution of a document or the endorsement of a 
negotiable instrument under this rule may be in the following 
form, namely : — 

C. D., Judge of the Court of (or as the case 

may be), for A. B., in a suit by E. F. against A. B.,’' 
and shall have the same effect as the execution of the document 
or the endorsement of the negotiable instrument by the party 
ordered to execute or endorse the same. 

( 6 ) The Court, or such officer as it may appoint in this behalf, 
shall cause the document to be registered if its registration is required 
by the law for the time being in force or the decree-holder desires to 
have it registered, and may make sueh order as it ihinks fit as to 
the payment of the expenses of the registration. 

Execution of instrument and endorsement.— Sub-rule (6) has been 
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extended to cover optional aa well as compulsory (1) registration, and an order 
for the paym(‘nt of expenses of either kind may presumably be summarily 
enforced in the ex('.cution-department. The Registrar of the High Court can, 
if directed by that Court, execute a conveyance on behalf of a party refusing 
so to do, so as to pass his estate, but he cannot enter into a covenant on his 
behalf. (2) Objections to draft conveyances or draft endorsements can be made 
the subject of appeal under 0. XLIII. r. 1 (e). 


35. (1) W/iere a decree is for the delivery of any immove- [s 
Decree for immoveable able property, possession thereof shall be 
property. dehvered to the party to whom it has ])een 

adjudged, or to such person as he may appoint to receive dehvery 
on his behalf, and, if necessary, by removing any person bound 
by the decree who refuses to vacate the property. 

(2) Where a decree is for the joint possession of immoveable 
property such possession shall he delivered hy affixing a copy of the 
warrant in some conspicnons place on the property and proclaiming 
hy heat of drum, or other ensfomary mode, at some convenient place, 
the* suhstance of the decree, 

(3) Where possession of any huilding or enclosure is to he 
delivered and the person in possession, being hound hy the decree, 
does not afford free access, the Court, through its officers, may, after 
giving reasonable warning and facility to any woman not appearing 
in public according to the customs of the country to withdraw, remove 
or open any loch or holt or break open any door or do any other act 
necefisary for putting the decree^holder in possession. 


“ Decree.”— The decree should describe tin* land accurately so as to avoid 
any objection (3) in execution as regards tlu', lands cover<‘d by it. Possession 
should not be given unless it is so ordered by the decree. (4) If the plaintiff is 
entitled to possession it should bo given him. He cannot be compelled to 
accept compensation against his will. (5) When a decree is obtained for possession 
that decree should be executed and a second suit will not lie for the purpose. (6) 
Where an adverse title is unsuccessfully set up the plaintiff is entitled to a decree 
for him possession under this rule ; (7) and having set up only an adverse title 


(1) Sw KanOfhia Tal v. Kali Din, 2 A. 392 
(1879) ; as regaid however, the ground of 
Spankio, J.’s, judgiiK'nt, soo Prokash Chim- 
der Dasa v. Tara Ohand Dass, 9 C. 82 (1882), 
y. B. 

(2) Ram Chunder Duit v. Dwarkadnath 
Bysack, 16 C. 330 (1889). 

(3) Soo Dwarka Nath Haidar v, Kumola 
Kant, 12 W. R. 99 (1869); Zoenut Ali v. 
Ram Doyal Poddar, 18 W. R. 26 (1872); 
Kalee Debee v. Modhoo Soodun, 16 W. R. 
171 (1871); Radha Qobind Shaha v. 3ro- 


jendro Coomar Roy, 18 W. R. 527 (1873) ; 
Annoda PerHhad e. Troyliicikonath, 13 W. R. 
123 (1870). 

(4) Ameeroonissa Khatoon Abedoonissa 
Khatoon, 16 W. R 307 (1871). 

(6) Govind Venkaji v. Sadasbiv Bharma, 
17 B. 721 (1892). 

(6) Ramsum Mahton v. Jmonauth Bbug- 
gut, 10 W. R. 396 (1868). 

(7) Raj Mungal Roy v. Sm. Anundmoyeo 
11 W, R. 63 (1869). 
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in the suit, the defendant cannot be allowed for the first time when the decree 
is being executed to plead his occupancy as a tenant.(l) As to growing crop, 
see below. (2) It was held that if the decree was silent as to a building situated on 
the land, it was not within the j)rovincc of the executing Court to direct that the 
building be pulled down. (3) 

Possession.— Possession may be actual or formal or, as it is often called, 
symbolical possession. The delivery of possession which is directed to be 
given by this rule is the placing of the decre/j-holder in actual possession, which 
act may involve the dispossession of some other. Whilst this rule relates to 
the delivery of what is known as or immediate or direct possession, the 
following rule provides for the case where the immoveable property is in the 
occupancy of a tenant or of some other person entitled to occupy the same. 
Formal delivery of possession consists in the reading by the officers on the land 
of the order for putting the decree-holder in possession and taking a receipt from 
him. Whether what occurs on the occasion of giving delivery has the effect 
of dispossession is a question which must be decided on the evidence. (4) It 
has been held that the delivery of formal possession in execution of a decree for 
]jossession gives a cause of action against a defendant who remains in occupation 
of the possession which may be enforced in a regular Buit.(5) Rules 97 and 98 
provide for any resistance or obstruction to the delivery of possession complained 
of by the decree-holder, and r. 100 to any complaint on the part of a third party 
as to his being dispossessed in execution of the decree. Where in execution of a 
decree a person not a party to the suit is dispossessed, his dispossession does not 
give hitn a cause of action within the jurisdiction of the Mamlatdar. Rule 100 
(formerly sect. 332) applies. (6) 

Joint possession. — A plaintiff who is entitled to possession jointly with 
other persons can be granted a decree for joint-possession, whether he had been 
originally in joint-possession or not.(7) 

“Bound by the decree.’’ — This includes not only the judgment-debtor 
but persons taking from him and affected by the Us pendens. A person who 
purchases during the pendency of the suit is bound by the decree that may be 
made against the person from whom he derives title. So one who takes title 
or possession from a defendant in ejectment pending the suit is bound by the 
judgment, and can be evicted by the process which shall issue therein, although 
he is not a party thereto.(8) Lis pendens continues during the pendency of 


(1) Banee Mahton v. Gopoe Bhuggut, 12 
W. R. 286 (1869). 

(2) Udit Narain Singh v. Shib Rai, 20 A. 
198 (1898). 

(3) Radha Gobind Shaha v. Brojendro 
ChoWdhry, 18 W. R. 627 (1873). 

(4) Ramohandia Subrao v. Ravji, 20 B. 
361 (1896) ; and for meaning of disposseesion 
in Bengal Tenacy Act, Sch. Ill, Art. 3, see 
Rudra Narak Maiti v. Natobar Jana, 41 
a 62 (1913). 

(6) Shama Charan Chatterji v. Madhub 


Chandra Mookerjee, 11 C. 93 (1884); see 
Hari Mohun Shaha v, Baburali, 27 C. 716 
(1897) ; for effect of formal possession on 
limitation, see notes to 0. XXI., r. 97, 
and Mahadeo v. Janu, 36 B. 376, 14 Bom. 
L. R. 116 (1912). 

(6) Ramchandra Subrao v. Ravji, 20 B. 361 
(1896). 

' (7) Jagamath v. Ram Phal, 34 A. 160 
(1911). 

(8) Hukm Chand, Res. Jud. 686, whore 
the subject will be found fully discussed. 
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m appeal. (1) There has been some conflict whether the rnle of lis fcndens 
ipplies to a sale in execution. But the weight of authority appears to be in 
favour of the view that a purchaser at a sale in execution pending a suit is bound 
by the result in that suit. (2) Where sons living with their father had no inde- 
pendent juridical possession, the possession which was obtained through the 
Court against their father was held to operate as well against his dependents 
as against himself. (3) Decree-holders seeking to obtain hhas possession of 
property which is already in possession of a surhardkar under order of Court, 
should apply for his removal to the Court which appointed him in the matter 
of the suit in which he was appointed. (4) 

Undivided share. — ^Difficulty was often felt (5) in executing a decree 
obtained by the proprietors of an undivided share in immoveable property for 
hhas possession. The second sub-clause of this rule now regulates this matter. 
Thus where a decree-holder in execution of her decree purchased an undivided 
share in a house which the judgment-debtor owned jointly with a third person, 
and the judgment-debtor resisted her attempt to get possession, it was held 
that on the construction of this rule with r. 95 of this Order the decree-holder 
was entitled to have him removed from the premises. (6) 

“ Break open.^’ — See cases cited below.(7) 

36. Where a decree is for the delivery of any innnoveable l 
„ ^ . property in the occupancy of a tenant or 

immovMble property other person entitled to occupy the same and 
ooeopimey of not bound by the decree to relinquish such 
occupancy, the Court shall order delivery to 

The doctrine of lie pendeTia first received 
statutory recognition in sect. 223 of the Code 
of 1859. The rule, however, is now con- 
tained in sect 52 of the Transfer of Property 
Act. 

(1) Gobind Ohunder Roy v. Guru Churn 
Kurmokar, 15 0. 94 (1882); Radhika v. 

Radhamani, 7 M. 96 (1883). 

(2) Hukm Chand, Res. Jud. 713, 714; 

Raj Kishen Mookorjee v. Radha Madhub 
Holdar, 21 W. R. 349 (1874); Lala Kali 
Prosad V. Buli Singh, 4 C. 789 (1878); 

Jharoo v. Raj Ohunder Bass, 12 C. 299 
(1886) ; Gobind Ohunder Roy v. Guru Churn 
Kurmokar, 16 C. 94 (1887) ; Dinonath Ghose 
V. Shama Bibi, 28 C. 23 (1900) ; Parvati v. 

Kisansing, 6 B. 667 (1882). In Nilakant 
Bannerje v* Suresh Chandra Mullick, 12 C. 

414 (1886), the P. 0. expressed a doubt as to 
the correctness of the judgment of the High 
Court on the question of lie •pendens. 

(3) Pandharinath v. Mahabub Khan, 21 

B. 98 (1896) ; dist. Lakshman v. Moru, 16 
B. 722 (18W)* the son who was a 


Hindu was in actual and apjmrently in 
juridical possession of the land of which he 
took the crop. 

(4) Hurrish Kishto v. Motec Chand, 10 
W. R. 446 (1868). 

(6) See O’Kincaly’s notes to sect. 263; 
citing Brohmo Moyeo Bobia v, Raj Chunder, 
6 W. R. Misc. 16 (1866) ; Ranee Shama 
Soondoree v. Jardine, Skinner & Co., 7 W. R. 
376 (1867) ; Koonwur Bijoy Keshub v. Shama 
Soonduree, B. L. R. Sup. Vol. 172; 2 W. R. 
Misc. 31 (1866) ; Rajani Kahth r. Ramnath 
Neogy, 10 C. 244 (1883) ; Ram Chandra v. 
Bamodhar Trimbak, 20 B. 467 (1896) ; 
Krishnaji v. Vithu, 18 B. 605 (1893) ; Bhau 
V. Bade Krishnaji, 21 B. 777 (1896) ; Watson 
& Co. If. Ram Chand Butt, 18 C. 10 (1890) ; 
Luchmeswar Singh v. Manowar Hossein, 19 
(^. 253 (1891) ; and generally as to the 
position of co-sharers, see WoodrofEe’s In- 
junctions, 2nd ed. p. 400 et eeq. 

(6) Sarvi Begam v. Taj Begam, 36 A. 181 
(1914). 

(7) Gunesh Chunder Shah v. Ram Bhunoe 
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be made by affixing a copy of the warrant in some conspicuous 
place on the property, and proclaiming to the occupant by beat 
of drum or other customary mode, at some convenient place, the 
substance of the decree in regard to the property. 


Occupancy of tenant. — ^In ord(‘r to a legal possession being given under 
tliis rule it is essential that all its requirements should be carried out.(l) But 
if the party in possession when the decree is being executed admits to the Court 
that the d('cr(‘e-holder has formally obtained possession, he cannot afterwards 
plead a title by adverse possession, denying that the decree-holder ever received 
possession. (2) “ The substance of tk decree in regard to the 'projferty ” which must 
be proclaimed to the occupant may or may not be a declaratfon that the decree- 
holder is the immediate landlord of the occupant, and as such entitled to receive 
rent directly from him, as there may be an intermediate holder. Probably both 
the intermediate tenant as well as the cultivating tenant or actual occupant 
would come within the terms of the rule. (3) In ex(*cuting a decree under this 
rule the Court should confine its action strictly to the terms of the law, and should 
not add to th(‘ decree an order directing the ryots to pay remt to the decree- 
holder. (4) 

Arrest and detention in the civil prison. 


. 2m,] 37. (1) Notwitlistandiug anything in these rules, where an 

application is for the execution of a decree 
peSTudgS-Krto for the paymerd of money by the arrest and 
show cause against c/etew- detention in the civil prison of a judgment- 
tm m prison. debtor wlio is liable to be arrested in pur- 

suance of the application, the Court may, instead of issuing a 
warrant for his arrest, issue a notice calling upon hinuto appear 
before the Coiu't on a day to be specified in the notice and show 
cause why he should not be committed to the civil prison, 

(2) appearance is not made in obedience to the notice, 

the Oourt shall, if the decree-holder so requires, issue a warrant 
for the arrest of the judgment-debtor. 


Discretionary power. — -This rule was introduced into the Code by Act VI. 
of 1888. By the present Code the words “ the payment have been added, 
and the words “ detention in the civil prison ” and the civil prison ” have been 
substituted for “imprisonment” and “ jailin execution if the decree ”iQspect\\ely, 
This rule applies to cases under 0. XXL r. 11,(5) where, in respect of decrees for 
the payment of money, the Court may order immediate execution against the 
judgment-debtor on the oral application of the decree-holder. 

# 

Dasseo, 22 W. R. 283 (1874) ; Radha Gobind W. R. 307 (1871). 

V. Brojendro Chowdhry, 18 W. R. 627 (1873). (3) O’Kinealy, C. P. C., notes to sect. 264. 

(1) Courl of Wards r. Oopendronath Deo, (4) Gibbon v, SheO Purshun Missor, 17 

16 W. R. 99 (1871). W. R. 236 (1872), 

(2) Bindobashinoo Dossco v. Renney, 16 (6) 0. XXI. r. 21. 
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0. 21, rr, 38, 39. 

“ The Court may.” — It has discretion to refuse execution at the same time 
jij;ainst the person and property of the judgment-debtor. (1) It is the practice 
of the Calcutta High Court to issue notice to the x)arty whose arrest is sought 
in execution in all cases. Even after a vesting order has k'en made the Court 
may under this rule direct execution by arrest and imprisonment where pro- 
t(‘ciion has been refus('.d by the Insolvent Court.(2) 

Issue a notice.” — ^Notice may issue against a judgment-debtor who in 
other (‘xecution ju-oceedings has made an application to be declared an 
insolvent. (3) 

38. Every warrant for the arrest of a jiidginent-debtor 

Warrant for arrest to direct tlie officer entrusted with its 

direct judgment-debtor to execution to bring him before the Court with 
be brought np. convenient speed, unless the amount 

which he luis been ordered 1o pay, together with the interest 
thereon and the costs (if any) to which he is liable, be sooner 
paid. 

Warrant for arrest of judgment-debtor.— AcT Vlll. of 1859, sect. 222. 
Kor form of warrant, sec Schedule IV. No. 154, of former Code. The executing 
olhccr is only empowered to arrest the defendant and detain him for such a 
reasonable time as is sufficient to allow of his being brought before the Court, 
and having an opportunity of ai)X)lying for his discharge ; the detention of a 
defendant after such reasonable time and without fiuther authority of law is 
illegal. (4) So where a sheriff’s officer of his own motion took a prisojior, in 
custody under a warrant directed to the Superintendent of the Presidency Jail, 
to the Alipore Jail and delivered her there, it was held that the imprisonment 
was unlawful and that she was entitled to her discharge. (5) 

39. (1) No judgment-debtor shall be arrested in execution 

^ ^ ^ of a decree unless and until the decree-holder 

pays into Court such sum as the Judge thinks 
sufficient for the subsistence of the judgment-debtor from the 
time of his arrest until he can be brought before the Court. 

(2) Where a judgment-debtor is committed to the civil prison 
in execution of a decree the Court shall fix for his subsistence 
such monfbly allowance as he may be entitled to according to 
the scales Jij:ed under section 07 or, where no such scales have 
been fixed, as it considers sufficient with reference to the class 
to which he belongs. 

(3) The monthly allowance fixed by the Court shall be 

(1) 0 . XXI. r. 21. ( 4 ) In re Shambhoo Chunde? Haidar, 

(2) Bhasker v. Shudhar, 9 Bom. L. R. 898 Bourko, 69 (1866). 

(1904). (6) Shamshonesfla Bogum v. Anno Love, 

(3) (Janpat v. Mahadev, 22 B. 731 (1897). 11 C. 627 (1886). 
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.supplied by the party on whose apphcation the jvdgment-dehtor 
has been arrested by monthly payments in advance before the 
first day of each month. 

(4) The first payment s^ll be made to the proper ojficer 
of the Court for such portion of the current month as remains 
unexpired before the judgment-debtor is committed to the civil 
frison, and the subsequent payments (if any) shall be made to 
the officer in charge of the civil 'prison. 

(5) Sums disbursed by the decree-holder for the subsistence 
of the judgment-debtor in the civil prison shall be deemed to be 
costs in the suit : 

Provided that the judgment-debtor shall not be detained 
in the civil prison or arrested on account of any sum so dis-' 
bursed. 

Subsistence money.— -This rule amalgamates sects. 339 aud 340 of the 
last Code, which correspond with sects. 276 and 279 of the Code of 1859, which, 
with the exception of the first paragraph of sect. 339, were somewhat similar. (1) 
An order by the Court for subsistence-allowance is necessary under the second 
clause, and the sum so fixed must be paid in advance (2) under the third clause. 
It is, of course, for the ofiScer of the Court and not for the prisoner to see that 
the money is paid.(3) The judgment-debtor must be released on the omission 
by the person on whose application he has been detained to pay the subsistence- 
allowance. See sect. 58, clause (iv), ante. 

40 . (1) Where a judgment-debtor appears before the Court 

in obedience to a notice issued under rule 

poaranee oPjudgmcm- or is brought before the Court after being 

debtor in obedience to arrested in execution of a decree for the 
notice or after arrest. , p t 

paymmt o/money, and it appears to the Court 

that the judgment-debtor is unable from poverty or other suffi- 
cient cause to pay the amount of the decree or, if that amount 
is payable by instalments, the amount of any instalment thereof, 
the Court may, upon such terms (if any) as it thinks fit, make 
an order disallowing the application for his arrest and detention^ 
or directing his release, as the case may be. 

(2) Before making an order under suh-ruk (i), the Court 
may take into consideration any allegation of the decree-holder 
touching any of the following matters namely : — 


(1) See Aga Ali Khan r. Joydoyal Per- 
saud, Bourke, 52 (1865) ; Speyer v. Jansaon, 
Bourke, 28 (JS65) ; In re Shamboo Chundor 
Haidar, Bourke, 59 (1805) ; In re Thomson, 
Bourke, 421 (1866). 


(2) See Dutt v. Cornelius, 5 B. L, R. App. 
79 (1870) ; Haladhar Dey v. Ambika Charan 
Bose, 5 B. L, R. App. 80 (1870); In re 
Konoy J^ll Doss, Bourke, 61 (1866). 

(3) In re Thomson, Bourke, 421 (1865). 
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(а) the decree being for a sum for which the judgment-debtor 

was bound in any fiduciary capacity to account ; 

(б) the transfer, concealment or removal by the judgment- 

debtor of any part of his property after the date of 
the institution of the suit in which the decree was 
passed, or the commission by him after that date of 
any other act of bad faith in relation to his property, 
with the object* or effect of obstructing or delaying 
the decree-holder in the execution of the decree ; 

(c) any undue preference given by the judgment-debtor to 

any of his other creditors ; 

(d) refusal or neglect on the 'part of the judgment-dehtor to 

pay the amount of the decree or some part thereof 
when he has, or since the date of the decree has had, 
the means of paying it ; 

(c) the likelihood of the jud^ment-dehtor absconding or leaving 
the jurisdiction of the Court with the object or effect 
of obstructing or delaying the decree-holder in the execution 
of the decree. 

(3) While any of the matters mentioned in mh-rule {2) 
are being considered, the Court may, in its discretion, order the 
judgment-debtor to be detained in the civil prison, or leave him 
in the custody of an officer of the Court, or release him on his 
furnishing security, to the satisfaction of the Court, for his 
appearance when required by the Court. 

(4) A judgment-debtor released under this rule may be 
re-arrested. 

(5) Where the Court does not make an order under sub-mfe 
(/), it shall cause the judgment-debtor to be arrested if he has 
not already been arrested and, subject to the other provisions of 
this Code, commit him to the dvil prison. 

Proceedings on appearance of judgment debtor.— Act VI. of 1888, 
sect. 4. The power to order the judgment-debtor’s arrest is discretionary. 
The lunacy of a judgment-debtor is a good cause for disallowing an applica- 
tion for his arr<*. t (1) If no cause is shown why the decree should not be executed, 
under this rule a Court is bound to cause the arrest of the judgment-debtor at 
once. (2) A judgment-debtor who had been arrested in execution of a decree 
of a District Munsif, made an application for his release under the former 
section, and his application was granted : held that an appeal lay against the 
order granting the application. (3) 


(1) Bhanabhai v, Chotubhai, 22 B. 961 C. W. N. 688 (1897). 

(1897)* (3) Abdul lUhiiuan v. Mahomed Kassim, 

(2) Gubboy v. Ramdoyal Chowbay, 2 21 Mod. 29 (1897). 
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''Moveable property.” — Standing crops arc not moveable property, (1) 
nor trees, (2) nor mango trees ; (3) but fruit upon trees is moveable ; (4) but as 
to the attachment of agricultural produce, sec 0. XXL rr. 44 and 45. Tiled 
huts are immoveable, (5) so are machinery fixtures, (6) but stone sugar mills are 
not. (7) Thatch, especially when severed from a house, is moveable. (8) 

" Actual seizure.”— This, it has been held, may include such constructive 
seizure as is provided by 0. XXL r. 46,(9) or the affixing of the Court seal to 
the outer door of the warehouse containing the goods to be attached, without 
breaking open the door and gaining physical possession. (10) Under sect. 269 
of the Code of 1882 the Local Government had power to make rules for the 
maintenance of attached live stock. 

Under the corresponding section of the previous Code, rules were made 
for Bengal, (11) Assam, (12) Burma, (13) Central Provinces,(14) Bombay,(15) 
Madras, (16) Punjab, (17) and the N.W.P. and Oudh (18) in regard to the 
maintenance of attached live stock. This provision has now been omitted, 
presumably because the High Courts have now power under Part X. to make 
rules. The effect of this omission was recently considered by a Full Bench of 
the Madras High Court, and though it was said that the point is not free from 
doubt, it was held that until rules were framed under this Code the rules made 
under sect. 269 of the last Code were in force, even though they might be 
inconsistent with this rule. (19) The new rules framed by the High Courts 
under this Code are collected in the Appendix. 


44. Where the property to be attached agricultural pro- 
Attachment of agr'h duce, the attachment shall he rrmde by affixing 
cultural produce. a (>Qrpy qJ warrant of attachment ^ — 


(1) Tofail Alimud v. Banee Madhub, 24 W. 
K. 394 (1876) ; Sadu v. Sambhu, 6 B. 592 
(1882) ; Madayya v. Yonkata, 11 M. 193 
(1887); Choda Lai v. Mulchand, 14 A. 30 
(1891). 

(2) Uiiicd Ram v. Daulet, 6 A. 504 (1883) ; 
^kharam v. Vishrain, 19 B. 207 (1894). 

(3) Krishnarao v. Babaji, 24 B. 31 (1899). 

(4) Nasir Khan v. Kararaat, 3 A. 168 
;i880). 

(5) Raj Chunder v. Dhurmo Ohunder, 10 
iV. R. 416 (1868) ; 2 B. L. R., A. J. 77 ; 
tattoo Meah v. Nund Ranee, 17 W. R. 309 
1872) ; s. c., 8 B. L. R., F. B., 508 ; Deno 
Ifath Adhor v. Chunder, 4 C. W. N. 470 
1900); Amrita Lai v. Nibaran, 31 C. 340 
1904). 

(0) MiUar v. Brindabun, 4 0. 948 (1879). 

(7) Hurmungal r. Athul, 4 N. W. P. H. C, 
1 . 16 (1872). 

(8) Raj Coomar v. Pran Nath, 15 W. R. 
199 (1871) ; 7 B. L. R. App. 41. 

(9) Toolsa Goolal v. Antone, 11 B. 448 


(1887). 

(10) MulUn Chaud v. Bank of Madras, 27 
M. 346 (1903). 

(11) OalcvMa (JauUe., ICtli April, 1879, 
Part I., p. 366 ; 18th July, 1883, Part I., p. 
621. 

(12) Assam Manual of Local Rules and 
Orders, Ed. 1893, pp. 192^. 

(13) Lower Burma Court Manual, Ed. 1906, 
para. 658. 

(14) No. 3470, dated 8th Sept., 1877, 
Judicial Commissioner’s Civil Circular, 1-34. 

(16) Bombay Manual of Local Rules and 
Orders, Ed. 1896, Vol. I., p. 397. 

(16) Madras List of Local Rules and 
Orders, Ed. 1898, Vol. I., p.'*195. 

(17) Rules and Orders of the Civil Courts, 
Punjab, 2nd Ed., Vol. I, p. 2. 

(18) N. W. P. and Oudh List of Local Rules 
and Orders, Ed. 1894, rules 121 and 122. 

(19) In re District Munsif of Tiruvallur, 
F. B. (1914), 37 M. 17. 
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(а) where such produce is a growing crop, on the land on which 

such crop has grown, or 

(б) where such produce his been cut or gathered, on the 

threshvng-jloor or place for treading out grain or the 
like or fodder-stack on or in which it is deposited. 

and another copy on the outer door or on some other conspicuous 
part of , the. house in which the judgment-debtor ordinarily resides 
or, with the leave of the Court, on the outer door or on some other 
conspicuous part of the house in which he carries on business or 
personally works for gain or in which he is known to have last resided 
or carried on business or personally worked for gain ; and the 
produce shall thereupon he deemed to have passed into the possession 
of the Court. 


45. (/) Where agricultural produce is attached, the Court 

Prouisions as to agri- arrangements for the custody 

cuitumi produce under thereof OS it may deem sufficient and, for the 
attachment purpose of enabling the Court to muke such 

arrangements, every application for the attachment of a growing 
crop shall specify the time at which it is KJcely to he Jit to be cut or 
gathered. 

(2) Subject to such conditions as may be imposed by the Court 
in this behalf either in the order of attachment or in any subsequent 
order, the. judgment-debtor may tend, cut, gather and store the pro- 
duce and do any other act necessary for maturing or preserving 
it ; and if the judgment-debtor fails to do all or any of such acts, 
the decree-holder 'may, with the permission of the Court, and s'ubject 
to the like conditions, do all or any of them either by himself or by 
any person appointed by him in this behalf, and the costs incurred 
by the decree-holder shall be recoverable from the judgment-debtor as 
if they were included in, or formed part of, the decree. 

(3) Agricultural produce attached as a growing crop shall 
not be dee'med to have ceased to be under attachment or to require 
re-attachment merely because it has been severed from the soil. 

{4) Where an order for the attachment of a growing crop has 
been made at a considerable time before the crop is likely to be fit to 
be cut or gathered, the Court may s'uspend the execution of the order 
for such time as it thinks fit, and may, in its discretion, make a 
further order prohibiting the removal of the crop pending the execution 
of the order of attach'inent. 

(5) A growing crop which from its nature does not admit of 
being stored shall not be attach^ under this rule at any time less 
than twenty days before the time at which it is likely to be fit to be 



942 


THE CODE OF CIVfL PROCEDURE. 


First Sohed. 

0. 21, r. 46. 


Agricultural produce. — See notes to sect. 61, ante, 

. 46 . ( 1 ) In the case of — 

^ V. (^^') a debt not secured by a negotiable 

Attachment of debt, ' ' . , , ® 

share and other property instrument, 

not in possession of jh) ^ share in the capital of a corpora- 
Judgment-debtor. ' ^ ^ ^ 

tion, 

(c) other moveable property noj) in the possession of the 
judgment-debtor, except property deposited in, 'or in 
tlie custody of, any Court. 

the attachment shall be made by a written order prohibiting, — 
{i) in the case of the debt, the creditor from recovering the 
debt and the debtor from making paynient thereof 
until the further order of the Court ; 

{ii) ill the case of tlie share, the person in whose name the 
share may be standing from transferring the same or 
receiving any dividend thereon ; 

[Hi) in the case of the otliei* moveable property except as 
aforesaid, the pei’son in poss.ession of the same from 
giving it over to the judgment-debtoi*. 

A copy of such order shall be affixed on some conspicuous 
part of the court-house, and another copy shall be sent, in the 
case of the debt, to the debtor, in the case of the share, to the 
proper officer of the corporation, and, in the case of the other 
moveable property (except as aforesaid), to the person in possession 
of the same. 

(-y) A debtor prohibited under clause [i) of suhrule^ (1) may 
pay the amount of his debt into Court, and such payment shall 
discharge him as elTectually as payment to the party entitled 
to receive the same. 

Debts, shares and other property not in possession.— Tliis rule enacts 
in different language the provisions contained in sect. 236 and partly in sect. 23!) 
of Act VIII. of 1859. The clause commencing ‘‘ A debtor ])rohibited ” was added 
by sect. 268 of Act X. of 1877. That Act also provided : — “ No attachment urider 
this section shall remain in force for more than six monJths ; at the end of which 
time^ if the judgment’debtor has not olmjed the decree, the properly attached may be 
sold, and out of the proceeds the Court may award to the decree-holder such compensa- 
tion as it thinks fit, and pay the balance, if any, to the judgment-debtor on his applica- 
tion” This provision was repealed by Act XIV. of 1882, which Af t also added 
three clauses affecting the salary of a public officer or the servant of a Railway 
Company, and which matter is now dealt with by 0. XXL r. 48. The only 
other alteration made by the present Code is to substitute “ a ’’ for “ any public 
Company or ” and “ affixed ” for fixed.” The term “ debt ” has been used in 
this rule in its legal sense of a debt either due or accruing due ; (1) that is, a sum 

(J) Padinanund v. Ramaprasad, 14 C. L. J. 127 (1911). 
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of money which is either now payable or will become, payable in the future by 
I’eason of a present obligation.(l) A sum payable upon a contingency does not 
become a debt till the contingency has happened.(2) An allowance payable as an 
annuity is not a debt, and cannot be attached under this rule until it has fallen 
due. (3) 

A Provincial Small Cause Court cannot directly attach a debt due to the 
judgment-debtor payable outside its local jurisdiction. (4) 

Debt not secured by a rbBgotiable instrument.' —Includes a decree 
of a Kevenue Court. (5) If a debt under a deed of hypothecation is intended 
to b(i sold alone or jointly with immoveable property in order to recover it by 
personal remedy, it should be attached under this rule ; but where the interest 
under such a deed was attached ynder 0. XXT. r. 54, the absence of an attach- 
ment under this rule did not affect the right of the purchas(T to realize the amount 
due under it. (6) The rights and interests under his mortgage of a mortgagee 
out of possession should be attacJied under this imle and not under sect. 274 
of the former Code and 0. XXI. r. 54 of the present Cod(‘.(7) In a recent case 
in the Madras Higli ( -ourt, the eth‘ct of the words “ debt not secured by a negoti- 
able instrument ” was considered, and it was held that they are undoubtedly 
wide enough to cov(*r a debt secured by an hypothecation bond or a simple 
mortgage, and that r. 54 of this order is not applicable to such cases, though the 
Greneral Clauses A(;t and Transfer of Property Act speak of such a debt as an 
interest in immoveable property.(8) The form of prohibitory order is given in 
the First Sched. App. E. No. 10. If such a debt be attached a claim may be 
preferred by a third party and investigat(5d under 0. XXL r. 58.(9) The 
corresponding section in the (k)de of 1877 provided that an attachment under this 
rule could not rcjnain in force more than six months, but the property could 
then be sold. Under such section it was held that bonds which would be barred 
in the mean time could not be made available for satisfaction of a decree in 
execution by the Small Cause Coiirt.(lO) 

Share in the capital.” — The form of prohibitory oi’der is given in 
the First Sched. App. E. No. 11. 

Other nfoveable property.” — Tlie form of prohibitory order is given 
in the First Sched. App. E. No. 5. Money deposited as security for performance 
of duties of servant may be attached under this rule, subject to the employer’s 


(j) Banohaiaa Adyaiiatti, 30 U. 936 

(3909); 13 V. W 966. 

(2) Padmanund v. I^omaprasad, U C. L. J. 
127(1911). 

(3) Padmanund v. Ramaprasad, siipra. 

(4) Hossein Ally v. ABhotosh Gangoolly, 3 
C. L. R. 30 (1878) ; Begg Dunlop and Co. v. 
Jagannath Marwari, 39 C. 104 (1913). 

(6) Aulia Bibi v. Abu Jafar, 21 A. 405 
(1899). 

(6) Sami Ayyar v. Kriahnasami, 10 B. 169 
(1886). 


(7) Kariin-un-nessa v. Pbul Chand, 15 A. 
134 (1893) ; Tarvadi v. Bai Kashi, 26 B. 305 
(1901). 

(8) Natarya Iyer v. South Indian Bank of 
Tinnovolly, 37 M. 61 (1914) ; following 
Tarvadi Bholanath v. Bai Kashi, 26 B. 
306 (1902) ; not following Sami Ayyar v. 
Krishnaswami, 10 M. 169 (1887). 

(9) Chidambara v. Ramasamy, 27 M. 67 
(1903). 

(10) Nursingdas v. Tulsiram, 2 B. 558 
(1878). 
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lien, but cannot be sold, or realized until the deposit is at the disposal of the 
judgment-debtor freed from the lien.(l) 

“ Not in the possession.”--When the moveable property of the judgment- 
debtor is in the hands of a third party, the decree-holder must proceed under 
this rule. He cannot sue tlie third party, (2) but it would be otherwise if fhe 
decriH'. declared the decree-holder entitled to the immoveable property.(3) 

“The creditor from recovering/’— An attachment under this rule does 
not prevent the debtor suing for the debt, (4) but he cannot realize it.(5) 

“Copy of such order shall be affixed.” — ^Non-compliance with this 
provision vitiates the attachment and makes it* invalid as against a subsequent 
assignment. (6) 

“ May pay the amount of his debt into Court.”— He cannot be ordered 
to pay or to show cause why he should not pay, (7) nor can he be ordered to 
pay inf o Court a debt he denies is due. (8) In Bombay, however, it has been 
h(‘ld that clause (i) of this rule implies that the. Court may make an order for pay- 
nuuit of the debt which the garnishee is to obey, including an order for payment 
to the judgment-creditor. (9) Where, instead of paying into Court, the debtor 
paid tlv' money to the only person who, had it been paid into Court, would have 
been entitled to withdraw it, and the payment was certified by the Court, it 
was held the payment amounted t.o a sufficient compliance with the former 
section.(lO) Money paid into Court under the former section was held to be assel s 
realized in execution under sect. 295 corresponding with sect. 73.(11) In the 
Calcutta High Court, after the attachment of a debt, an order can be made giving 
liberty to the debtor to pay the amount attached into Court, and appointing a 
Eecciiver to sue for and realize the debt if it be not paid in within a time to be 
fixed by the order. A voluntary payment by a debtor of his own choice and at 
his own risk made in a Court of inferior jurisdiction, with full knowledge of an 
attachment by a higher Court, was held not to discharge him.(12) 

Effect of attachment. — An attaching creditor is not in the same position 
as an assignee for value without notice of a prior assignment, but stands in 
respect of prior assignments in no better position than his judgment-debtor. (13) 
An order for attachment gives the judgment-creditor certain rights in execution. 


(1) Karuthan v. Subramanya, 9 M. 203 
(1886). 

(2) Mirza Mahomed v. Widow of Balma- 
kund.3I. A. 241 (1876). 

(3) Padmanund Singh v, Chundi Dat Jha, 
1 C. W. N. 170 (1896). 

(4) Shib Singh v. Sita Ram, 13 A. 76 
(1890). 

(5) Collector of Etawah v. Beti Maharani, 
14 A. 162 (1892) ; b. c., 17 A. 198 (P. C. 
1894) ; 22 I. A. 31. 

(6) Satya Charan v. Madhub Chunder, 9 C. 
W. N. 693 (1906). 

(7) Siriah -v. Muckanachary, 10 M. 194 


(1887). 

(8) Kishen Pertaub v, Bhowya Debya, 18 
W.R.40(1872). 

(9) Toolfla Goolal v. Antone, 11 B. 448 
(1887). 

(10) Pida Husain v. Maula Bakhsh, 21 A. 
146 (1897). 

(11) Sorabji Edulji v. Govind Ramji, 16 B, 
91, p. 98 (1891) ; Jettha Bhima v. Lady 
Janbai, 14 Bom. L. R. 904 (1912). 

(12) Ramasamy Udayar v. Ohakrapany, 17 
M. L. J. 488 (1907). 

(13) Megi Hansraj v. Rainji Joita, 8 B. II. 
C. 169(1871). 
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If such rights are not exercised before the presentation of a petition in insolvency 
they will not create a title so as to prevail against that of the Official Assignee 
under the vesting order. (1) Until a debtor receives a notice under this rule he is 
bound to pay his judgment-creditor, and it is no part of his duty to inquire 
whether his creditor is or is not entitled to receive the money. (2) The payment 
of a cheque given before notice of attachment cannot be stopped. (3) In England 
an order for attachment does not give the judgment-creditor a charge until it is 
served, (4) and there is no difference between the service of an order nisi and of an 
order absolute. (5) » 

47. W/iere the property to be attached consists of the share 

Attachment of share Of interest of the judgment’dchtor in moveable 

in moveables, property belonging to him and another as 

co-owners, the attachment shall be made by a notice to the judgment- 
debtor prohibiting him from transferring the share or interest or 
chafgi'ng it in any way, 

48. {!) Where the property to be attached is the salary or 

Attachment of salary allowances of a public officer Of of a servant of 

lmer^oT^8eruant^% ^ Company Of local authority, the Court, 

milway ^^compam/ or whether the judgment-debtor or the disbursing 
local authority. officer is OT is not within the local limits of the 

Court's jurisdiction, may order that the amount shall, subject to the 
provisions of section 60, be withheld from such salary or allow- 
ances either in one payment or by monthly instalments as the Court 
may direct ; and, upon notice of the order to such officer as the 
Government may by notification in the Gazette of India or in the 
local ojfficial Gazette, as the case may be, appoint in this behalf, 
the officer or other person whose duty it is to disburse such salary 
or allowances shall withhold and remit to the Court the amount due 
under the order, or the monthly instalments, as the case may be. 

Where the attachable proportion of such salary or allow- 
ances is already being withheld and remitted to a Court in pursu- 
ance of a previous, and unsatisfied order of attachment, the officer 
appointed by the Government in this behalf shall forthwith return 
the subsequent order to the Court issuing it with a full statement 
of all the parlfciilars of the existing attachment, 

{o) Every order made under this rule, unless it is returned 
in accordance with the provisions of sub-rule {2), shall, without 
further notice or other process, bind the Government or the railway 

(1) Kriatnasawmy v. Official Assignee of (1878). 

Madras, 26 M. 673 (J903). (4) In re Stonhope Silkstono Collieries Co.» 

(2) Thakoor Dass v. Tjiichmocpiit, 7 W. R. 11 C. D. 160 (1879). 

10 (1867). (5) Ex parte Josolyno, L. K. 8 C. D. 333, 

(3) Bhagvandas v. Abthil Huscin, 3 B 49 
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company or local authority^ as the case rmy he^ while the judgment- 
debtor is within the local limits to which this Code for the time 
being extends and while he is beyond those limits if he is in receipt 
of any salary or allowances payable out of His Majesty's Indian 
revenues or the funds of a railway company carrying on business 
in any part of British India or local authority in British India ; 
mid the Government or the railway company or local authority, as 
the case nmy be, shall be liable for any sum paid in contravention 
of this rule. 

Attachment of salary, etc. — ^lu the Report upon the Bill it was pointod 
out that the provisions here enacted are not altogether a novelty in the history 
o£ execution. Officers of the Army serving in this country, whether they do 
or do not belong to the Indian forces, are public officers within the meaning 
of the Code. Under sect. 151 (3) of the Army Act (44 & 45 Viet. c. 58) such 
officci'S wert; liable to stoppage of one-half of their pay in execution of decrees, 
and such orders remained in force whei^ever the judgment-debtor was in India. 
When this provision was repealed as a sequel to the abolition of the Courts of 
Request, an addition was made to sect. 136 by the Army (Annual) Act, 1895, 
to legalize deductions authorized by any law passed by the Governor General 
of India in (V)iincil. This provision, in view of the definition of “ public officer,*’ 
placed military and civil officers on the same footing for the purposes of attach- 
ment under tlui Code of Civil Procedure. Owing to the comparatively more 
frequent and rapid transfers of military officers to places at a considerable dis- 
tance, attention has been directed somewhat more pointedly to an inconvenience 
which, to a gi‘eater or smaller extent, is experienced in connection with the various 
branches of the public services in India. A public officer, whatever the amount 
of his indebtedness, remains, by virtue of statutory exemption, in enjoyment 
of one moiety of his salary, while his creditor, by reason of the application of the 
provisions relating to local jurisdiction, must follow him from Court to Court 
all over the country with troublesome and expensive applications for transfer 
and attachment. It has, moreover, been represented that a tradesman at a 
distance ought not to be burdened with responsibility for tracing out the actual 
officer disbursing the salary ; and it is possible in practice for a public servant 
footing as his own paymaster to place the most serious obstructions in the way of 
execution. In these circumstances a reversion has been made, in substance, to 
the provisions of sect. 151, sub-sect. (3), of the Army Act, which have been 
extended to all public officers, railway servants, and servants of local authorities ; 
and the responsibility is cast on the Government, or the company or authority 
concerned, for making its arrangements for receiving notice and for effecting 
the proper deduction. As a corollary to these provisions it is*believed that 
the order may reasonably be declared effective, not merely while the judgment- 
debtor is in India, but while he is in receipt of emoluments from the Indian 
revenues, or from the funds of an Indian local authority, or of a Railway Company 
carrying on business in British India. 

Salary or allowances.— -This rule is new, though it partly includes the 
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provisions in the last thi'ee clauses of sc’ct. 268 of Act XIV. of 1882. There is 
LO inconsistency between it and the explanation to sect. 64.(1) 

'' Within the local limits of the Court’s jurisdiction.”— Under the 
arlier (!odes, which contained no such provision as this, it was held that a Pro- 
vincial Small Cause Court could not directly attach the salary of a public ofiicer 
.isbursed outside its jurisdiction; (2) nor that of a railway servant when not 
ctiially due disbursed outside such jurisdiction. (3) This rule ^provides a special 
ule in the case of certain judgment-debtors because r. 46 does not entitle the 
xccution Court to attach a debt payable by a non-resident outside, the juris- 
[iction.(4) 

''May order that the amount shall ... be withheld.”— The order 
houM also prohibit th(' ]niblic officer oj* servant from receiving the amount 
if the salary attached. (5) 

49 . ( 7 ) Have as othenvise provided by this rule^ property 

Attachimnt^ of part- belonging to U parlnership shall not be attached 
torsfup property. sold in execution of a decree other than a 

lecree passed against the firm or against the partners in the firm 
IS such. 

( 7 ) The Court may^ on the application of the holder of a decree 
igainst a partner^ make an order cliarging the interest of such 
oartner in the partnership property and profits with payment of 
he amount due imder the decree^ and may^ by the same or a sub- 
tequent order, appoint a receiver of the share of such partner in 
he profits [whether already declared or accruing) and of any 
}ther money which may he coming to him in respect of the partner- 
hip, and direct accounts and inquiries and make an order for the 
iole of such interest or other orders as might have been directed or 
node if a charge had been made in favour of the decree-holder by 
iuch partner, or as the circumstances of the case 7 nay require. 

(-/) The other partner or partners shall he at liberty at any 
ime to redeem the interest charged o'r, in the case of a sale being 
lirected, to purchase the same. 

[Jf) Every application for an order under sub-rule (/^) shall 
)e served on the judgment-debtor and on his partners or such of 
hem as arc ivifhin British India. 

(. 7 ) Every upplicatmi made by any partner of the judgment- 
lebtor under sub-rule (. 7 ) shall be serv^ on the decree-holder and 
m the judgment- debtor, and on such of the other partners as do not 
bin in the application and as are within British India. 

(1) Valchand v. Musson, 14 Bom. L. R. Davies, 28 B. 198 (1903). 

133 (1912). (4) Begg, Dunlop and Co. v. Jagaonath 

(2) Parbati v. Panchaiiaiid, 6 A. 243 (1884). Marwari, 16 0. W. N. 402 (1911) ; 39 G. 104. 

(3) Abdul Qafur v, Albyn, 30 C. 713 (6) Willuock t'. Torroll, 3 Ex. D. 331 

1903) ; 7 C. W N, 821 j Sayadkhan v. (1878), 
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(6*) Semce under sub^rvle (4) or sub-rule (5) shall be deemed 
to he service on all the fartners^ and all orders made on 'such 
a/pplicatiom shall be similarly served. 


Partnership property. — ^This section has been introduced in consequence 
of representations that, for the protection of commercial enterprise, the rules 
relating to the attachment of any interest in partnership property should b(' 
assimilated to the English practice. It has been thought that, at any rate in 
the commercial centres, the time has arrive cl for introducing the provisions of 
sect. 23 of the Partnership Act, 1890 (53 & 54 V^ict. c. 39) ; but how far they are 
likely to bo useful when applied to the family business forming portion of the 
joint estate of Hindus is a matter which remains to Ikj seen. The enactment 
in question has, therefore, been tentatively adapted, as sub-clauses (1) to (3), 
to which sub-clauses. (4) and (5) embodying the simplified proccdunj diicct(‘d 
by 0. 46, rr. la and Ih of the Knles of the Sujwine Court, are merely ancillary. 

50. (!) Where a decree Ims been passed agaiml a firm, 
Execution of decree cxecutioH 7muj be granted— 
against firm. against any property of the partner- 

ship ; 

(b) against any person who Ims appeared in his own name 

under ride G or rah 1 of Order XXX or who Ims admitted 
on the fjleadinffs tlmt he is, or who has been adfiidf/ed 
to be, a partner ; 

(c) against any person who has been mlividually served as 

a partner with the summons and has failed to appear : 

Provided that mthing in this sub-rule slmll he deemed to limit 
or otherwise affect the 'provisions of section 247 of the Indian Contract 
Act, 1872. 

(2) Where the decree-holder claims to be entitled to cause the 
decree to be executed against any person other than such a person as 
is referred to in sub-rule (t), clauses (6) and (c), as being a partner 
in the firm, he may apply to the Court which passed the decree for 
leave, and where the liability is not disputed, such Court rrmy grant 
such leave, or, where smh liability is disputed, may order that the 
Uahility of such person be tried and determined in any manner in 
which any issue in a suit rrmy be tried and determined. 

Where the liability of any person has been tried' and deter- 
mined under sub-rule (2), tlie order made thereon shall have the 
sanm force and be subject to the same conditions as to appeal or other- 
wise as if it were a decree. 

(4) Save as against any 'property of the partnership, a decree 
against a firm slmll not release, render liable or otherwise affect any 
partmr tnerein unless he has been sei^^cd with a summons to appear 
and answer. 
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Cross-references. — As to actions by or against partners in the name of 
he firm, see 0. XXX. rr. 1-3, supra. Action against the person trading under 
m assumed or trading name, r, 10 of same Order. Actions between co-partners, 
execution not to issue without leave, 0. XXX. r. 9. As to issue directed under 
his rule to try question of liability of retiring partners, see note (1)*. 

“ Where a decree has been passed against a flirm.”—Where a writ 
las been issued against a firm and served on a partner according to 0. XXX. 
•. 3, suj)ra, judgment must be signed against the firm. It cannot be signed 
igainst one partner separately for default of appearance. (2) But it has been 
leld in England that where judgment has been recovered against the firm, the 
fiaintifi is not confined to the remedy given by this rule but may still bring an 
iction on the judgment against the individual members of the firm without 
iny special leave of the Court.(3) A plaintiff having obtained judgment against 
i firm cannot by subsequent service of the writ render the person served liable 
IS a partner hereunder. He must apply under this rule. (4) 

Infant partner. — It has been held by the House of Lords, (5) (a) that an 
nfant can be a partner in a firm ; (h) that though a partner he cannot contract 
lebts by trading, and is not therefore liable for the debts of the firm ; (c) that 
he adult partner is entitled to insist that all the assets of the partnership shall 
)e applied in payment of the liabilities of the partnership, and until this is done 
he infant partner has no claim on them ; (d) that a judgment against a firm 
;ontaining an infant partner, and bankruptcy proceedings based upon such 
udgment, must specifically exclude the infant partner . (6) The form of judgment 
n such a case, therefore, is in England as follows : “ Adjudged that the plaintiff 
•ecover against the defendant firm, other than A.B. an infant partner,’' etc. (7) 
3n a judgment so worded, execution issues as of course on the property of the 
arm, irrespective of the question of infancy of any member thereof ; and, semhle^ 
jven if the sole member of the firm were an infant, the right of the plaintiff to 
issue execution against the goods of the firm would not be affected. But no 
execution can issue against the private property of the infant partner. It would 
seem to follow from the above that an infant partner could not be served as a 
partner, though, se^nble, the firm might be served by service on him as the person 
in control of the business. It would seem also to follow that an infant partner 
can neither appear nor defend as a partner.(8) 

“ Execution may be granted.” — See also 0. XXX. rr. 6-8, as to 
mbsequent proceedings. No execution can issue against any partnership 
property except on a judgment against the firm. Where a partnership was 
lissolved as to A., and afterwards an action was instituted against the firm for a 
debt contracted before the dissolution, but A. was not served with the writ and 
lad no notice of the action till after judgment, it was held that his liability must 


(1) Worcester Banking Co. v. Trotter, 3 
Times Rep. 708. Cf. also Davis v. Andr6, 
84 Q. B. D. 698, and Davies v. Morris, 10 
Q. B. D, 430. 

(2) Jackson v. Lichfield, 8 Q. B. D. 474. 
(8) Clark v. Cullen, 9 Q. B. D. ,366. See 

also Davies Morris, 10 Q. B. D. 430. 


(4) See 0. XXX. r. 3, supra. 

(6) In Lovell v. Beauchamp, A. C. 007 
(1894). 

(6) Cf. also Harris v. Beauchamp, 2 Q. B. 
634 (1893). 

(7) Ann. Pr., notes to 0. 48a, r. 8. 

{8) Ann. Pr.,ib. 
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be determined before the judgment could be enforced against him, and a debtor’s 
summons founded on the judgment was dismissed.(l) A partner so situated 
cannot now be made liable unless he has been served with the writ. (2) But 
where there had been a dissolution under an order by consent in the Chancery 
Division, and U receiver appointed of the partnership property, and subsequently 
a judgment in the King’s Bench Division was recovered for a debt accruing 
due after dissolution, it was held that a charging order on the property of the 
firm in the hands of the receiver was valid, and could not be set aside by partners 
who had not been served with the writ. (3) Where the action is between a firm 
and one or more of its members, or between firms having one or more members 
in common, no execution can issue without an ordei .(4) Where a judgment is 
recovered by a firm suing in the firm name, and afterwards one of the partnei s 
dies, the surviving partner may issue execution by leave hereunder. (5) 

Against any property of the partnership.” — As already stated, 
execution will not issue against any partnership property except on a judgment 
against the firm. 

Against any person who has appeared,” etc.— As to effect of entry 
of appearance under 0. XXX. rr. 6-8, see that rule, sufra, and respective notes 
thereto, “ They shall appear individually ” and “ Unh'ss he is a partner of Ihe 
firm sued.” If in an action against a firm in the firm name, a partner wlio lias 
appeared as such dies before judgment, his estate is not liable, except so far as 
it consists of property of the partnership. (0) 

“ Has failed to appear.” — Where one person is trading as a firm, execution 
^^annot in England issue against him under clause (c) of this rule, unless he has 
been individually served (cither personally or liy substituted service), or leave 
has been obtained under the rule. (7) As to a case where the writ is served 
first on the person in charg(‘ of the business of the firm and aflerwards on a 
])artner, see. below.{8) 

Claims to be entitled to cause the decree to be executed.”— This 
does not include*, a partner who has left the firm to the knowledge of the ])laintiff 
before action brought. If he has been served with the writ as provided by 
0. XXX. r. 3, su}wa, he becomes liable under clause (h) or (c) of this rule. The 
j)ro\iso to that rule is imperative, and if he has not been served with the. wi’it 
no order can be made against him hereunder. (9) Where the Master ordered 
an issue, Whethk the said S.M.H. was, or had held himself out to &c, a partner.” 
and the Judge varied tlie issue by limiting it to whether the person sought to be 


(1) Ex park Young, 19 0. D. 124 ; and eoe 
Davies v, Morris, 10 Q. B. D. 436. 

(2) Wigram v. Cox & Co., 1 Q. B. 702 
(1894). 

(3) Brand v. Sandground, 85 L. T. 517. 

(4) See 0. XXX. r. 9. Of. also note. 
Action bciwocn partners.” 

(5) Davies v. Andrews, W. N. (84) 94 ; so© 
also Daniells, Oh Pr. 832. 

(0) See Ellis v. Wadeson, 1 Q. B. 714 (1899). 


(7) See 0. XXX. r. 10, note, “ (iasoH.” 

(8) See Alden v. Becklej&ii^s Co., 26 Q. B. 
1). 543 ; 0. XXX. rr. 1-3, oittsd supra, note, 
“ Several sorvict's ; ” and see 0. XXX. r. 6, 
note, “ Deemed to bo served as a partner.” 
See also Baishnab Charan Saha v. Bank rJ 
Bengal, 10 C. L. J. 581 (1914) (service on 
an alleged partner who failed to apjiear). 

(9) Wigram v. Cox & Cb., 1 Q. B. 792 
(1894). 
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made liable was a partner at the time the cause of action arose, the C. A. 
reversed the Judgcj’s order, and held that the issue directed by Ihe Master wa«» 
right.(l) 

Shall not release, render liable or otherwise affect.’^— These and 
the preceding and following words of the rtde limit in England the operation 
of a judgment against a firm to (A) partnership property within the juris- 
diction ; (2) (B) the private property of any partner who was within the juiis- 
diction when the writ was issued and has become liable to execution under 
{(i), (h)j or (c) of this rule ; (C) the private property within the jurisdiction of 
any partner who was out of the jurisdiction when the writ was issued, but who 
has become liable to the jurisdiction of the Court, 1st, by appearing to the 
writ, or 2ndly, by failing to appear after being duly served outside the jurisdiction, 
or liaving been served with the writ within the jurisdiction and having failed to 
a]>pear. The present rule omits reference to jurisdiction in clause (a), and danse 
('1) has bc(‘n simplified in the manner appearing. 

The rule in England as regards joint contractors has Ix^cm thus stated ; (3) 
“ An action and a judgment against some of several joint contractors is a bar 
to subsequent proceedings against the remainder of them on the same con- 
tract.(4) And this holds good when the joint contractors are partners in a 
firm (5) bued, not in the firm name, but as individuals. A judgment against 
a firm sued in the name of the firm is a judgment against all the partners in 
the firm.(6) And even where partners are sued together by their names and 
not in the name of the firm, judgment against one is no bar to continuance of 
the action against the others. (7) But a judgment entered by consent against 
one joint contractor, if pleaded, is a bar to further proceedings against others. (8) 
And it has been held that where one of two joint contractors gave a cheque for 
the amount of the joint debt, and was sued to judgment on the dishonoured 
cheque, the action and judgment were no bar to a subsequent action against 
the other joint contractor on the original contract.(9) Sect. 43 of the Contract 
Act alters the rule of English law, that all joint contractors must be sued jointly. 
The promisee may, in this country, sue any one or more of the joint pTomi8ors.(10) 
Tlie applicability morcov<'r of the principle of bar for jointness (11) in this country 
lias been the subject of considerable discussion. It w’^as considered applicable 


(1) Davia v. Hyman & (h., 1 K. R. 864, C. 
A. (I90:p. 

(2) Cf. ' Infant partiior,” 

(3) Ann. Pr., nolna to 0. 48a, r. 8. 

(4) King V. Hoarc, 1 3 M. & W. 494. 

(6) Kendall w. Haniiiton. 4 App. Cas. 604. 
(0) See judgment of Lindloy, L. J., Western 

National Rank & (Jo. v. I'erez, 1 (),. R., p. 314 
(1891). 

(7) See Ann Pr., note to 0. 48, r. 8, 
“ Joint Contractors,” and Weall r. James, 08 
L. T. 64. 

(8) Meliood V. Power, 2 Ch. 295 (1898) ; 
and cf. Munat-er v. Cox, 10 A^ip. Cas 080, 


cited 0. XXX. rr. C-8, /itipra, and notes 
ns to “ Action against firm,” and “ Appear- 
ance by one,” etc. 

(9) Wogg-Prosser v. Evans, 2 Q. R. 1 01 
(1894); 1 Q. B. 108 (1896). 

(10) Lukmidas Khimji v. Purshotam 
Haridas, 0 B. 700, 701 (1882); though a 
defendant might apply to the Court to have 
his co-conl-ractor added as a party : Pollock’s 
Indian (Jontraet Act, p. 188. 

(11) Soo Hiikm Chand, Res. Jud., 734, 
where the subject is fully disoussed; and 
Poilqck, p. 41, and p. 180, and Cunningham 
& Shepherd’s Contract Act, notoa to a. 43. 
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in the cases undeTmentioned.(l) The Allahabad High Court, (2) however, has 
held that the eifect of sect. 43 of the Contract Act being to exclude the right of a 
joint contractor to be sued along vrith his co-contractors, the English rule is no 
longer applicable in India ; at all events in the Mofussil. Since the passing of 
that Act a judgment obtained against some only of the joint contractors, and 
remaining unsatisfied, is no bar to a second suit on the contract against the other 
joint contractors. (3) 


Unless summons has been served. — ^Prrtners carrying on business within 
the jurisdiction may be sued in the name of the firm (0. XXX. r. 1) ; service 
within the jurisdiction is to be deemed good service on the firm whether any 
members are out of the jmisdiction or not (ib. 2, 3). 


51. Where the property is a negotiable instrument not 
Attachment of nego- deposited in a Court, nor in the custody of a 
tiabie instruments. public officer, the attachment shall be made 
by actual seizure, and the instrument shall be brought into Court 
and held subject to further orders of the Court. 


52. Where the property to be attached is in the custody 
Attachment of pro- ^^7 Court or public officer, the attachment 
perty in custody of shall be made by a notice to such Court or 
Court or pukhc officer. officer, requesting that such property, and 

any interest or dividend becoming payable thereon, may be held 
subject to the further orders of the Court from which the notice 
is issued! : 

Provided that, where such property is in the custody of a 
Court, any question of title or priority arising between the decree- 
holder and any other person, not being the judgment-debtor, 
claiming to be interested in such property by virtue of any 
assignment, attachment or otherwise, shall be determined by 
such Court. 


Property in Court’s custody.-— This rule corresponds with sect. 237 of 
Act VIII. of 1859, save that in such section the property in deposit was described 
as property which “ shall consist of nwney, or any security , It is similar to sect. 
272 of the Codes of 1877 and 1882, save for the slight verbal alterations indicated 
in italics. The rule does not apply to a case where the property sought to be 
attached has, under the decree being executed, been declared the property of 


(1) Hemendro (Joomar Mulllck v. Rajondro 
Lall Moonshee, 3 C^. 353 (1878) ; OiiruBami 
Chotti V. Samurti Chotti, 6 M. 37 (1881) ; 
Luckmidas Khimji v. Purshotam Haridas, 
supra ; Jjak^bmiabatikar v. ViHhnnrain, 24 B. 
77 (1899). 

(2) Muhammad Askari v. Radho . Ram 
Singh, 22 A. 307 (1900) ; and see Mathura 


Prasad v, Ramebandra Rao, 26 A. 67 
(1902). 

(3) Sir F. Pollock, in his Indian Contract 
Act, p. 187, expresse.s an opinion in the same 
sense, but states that until it has been 
adopted by the other High Courts or con- 
firmed by the Privy Oouneil the point must 
he regarded as open. 
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decree-holder.(l) The form of attachment is given in the First Sched. App. E. 
No. 7. 

“Where the property.^^ — This does not include the life interest of a 
beneficiary in a trust estate in the hands of the Ofiicial Trustee. (2) 

“ In the custody, of.*’ — This means actual custody, (3) and not in anticipa- 
tion of property coming into custody. (4) If it be in the custody of a Receiver 
appointed by Court, sanction to attach must first be obtained from the Court, 
and will only be granted on such terms as would ensure equality between the 
creditors ; (5) such an attachment without sanction will not be recognized. (6) 
Letters containing money addressed to the judgment-debtor can be attached in 
the hands of the Post Office.(7) The Official Trustee is a public officer. (8) 

“ Shall be made by a iiotice.”-~A Court has no discretion to refuse an 
application for attachment under this rule.(9) A notice sent to a Court is 
sufficient to make an effectual attachment of moveables in its hands even though 
the Court refuse to receive it. (10) 

“ May be held subject to the further orders.” — A Collector in whose 
hands moneys are attached cannot pay away the same without orders of the 
attacliing Court.(ll) 

“ In the custody of a Court.” — The second clause does not cover the 
custody of a. Collector, and no determination of any question can be made. (12) 

“ Any question of title or priority.” — Where one Court attaches and 
then makes an order directing another Court to pay 'certain moneys to A and 
before payment the amount is attached by B, the second Court has ceased to 
have a disposing power over the money, and cannot try any question of title 
or priority.(13) A and B obtained a decree against X and Y. Z obtained a 
decree against A and B for a lesser sum and attached the first decree, whereupon 
A and B paid the money into Court and alleged Z’s decree was really that of X, 
it was held that, though such allegations had not been raised in Z's suit, it could 
be raised in execution and, on its being substantiated, that A and B were entitled 
to enforce for the purpose of satisfying their decree any claim that X could have 
done, and Z’s claim to the money in Court was disallowed. (14) 


(1) Pudmanund v. Chuudi Dat Jha, 1 C. 
W. N. 170 (1896). 

(2) Abdiil Latoof v. Doiitrc, '12 M. 260 
(1889). 

(3) Muttukanippan r Mufcturamalinga, 7 
M. 47 (1883). 

(4) Tulaji Fatesing v. Balabhai, 22 B. 39 
(1896); followed in Padmanund v. Rama- 
prasad, 10 C. W. N. 14 (1911) ; 14 C. L. J. 
127. 

(6) J. Khan r. Alii Mahomed, 10 B. 677 
(1892). 

(6) Mahommed Zohnniddeen v. Afahoined 
Noorooddeen, 21 C. 86 (1893). 

(7) Narasinlhulu v. Adiapph, 13 M. 242 


(1890). 

(8) Abdul Latcef v. Doutro, 12 M. 260 
(1889). 

(9) Noor Johan v. Mashitty, 8 C. L. R. 17 
(1880). 

(10) John Tiel & Co. v, Abdool Hye, 19 
W. R. 37 (1872). 

(11) Saefollali v. Lu<diraeeput, 13 W. R. 68 
(1870). 

(12) In matter of Brojonath Mitt»er, 13 
W. R. 301 (1870). 

(13) Qopco Nath v, Aehcha Bibce, 7 0. " 
663 (1881). 

(14) Atchayya v. Bangarayya, 10 M. 117 
(1892). 



m 


THE CODE OF CIVIL PROCEDUBE. 


Fjbst Sched. 
0. 21, r. 63. 


" Shall be determined by such Court.”— That is, the Court in whose 
custody the property is. Thus, where such Court is the Small Cause Court 
and an attachment is made under this rule by the High Court, the Small Cause 
Court is still the Court to adjudicate on questions raised by a claimant. (1) The 
mode of investigating is provided for in 0. XXL rr. 58-63.(2) A suit, it has been 
held, lay to set aside an order made under the former 8ection.(2) 

53 . (1) Where the property to he attached is a decree, either 

Attachment of deciees. ths fayrmfd of money or for sale in enforce- 
ment of a mortgage or charge, the attachment 

shall be made, — 

(a) if the decrees were passed by the same Court, them by 
order of such Court, and, 

{h) if the decree sought to he attached was passed by another 
CoiiT’t, then by the issue to such other Court of a 
notice by the Court which passed the decree sought 
to be executed, requesting sueh other Court to stay 
the execution of its decree unless and until — 

(i) the Court which passed the decree sought to be 

executed cancels the notice, or 

(ii) the holder of the decree sought to be executed or 

his judgment-debtor applies to the Court ^receiving 
such notice to execute its own decree. 

(2) Where a Court nmhes an order under clause (a) of sub- 
rule (1), or receives an application under sub-head {ii) of clause (b) 
of the said sub-rule, it shall, on the application of the creditor who 
has attached the decree or his judgment-debtor, proceed to execute 
the attached decree and apply the net proceeds in satisfaction of 
the decree sought to be executed. 

(3) The holder of a dexree sought to be executed by the attach- 
7nent of another dex^ree of the miure specified in sub-rule (1) shall 
be deemed to be the representaUve of the holder of the attached decree 
and to be entitled to execute such attached decree in any manner 
lawful for the holder thereof 

(4) Where the property to be attached in the execution of a 
decree is a decree other than a decree of the nature referred to in 
sub-rule (1), the attachment shall be made, by a notice by the 
Court which passed the decree sought to be executed, to the 
holder of the decree sought to be attached, prohibiting him 
from transferring or charging the same in any way ; and, where 
such decree has been passed by any other Court, also by sending 
to such other Court a notice to abstain from executing the decree 


(1) .Teynara3ran Meghmj v. Ismail Knri- (2) Tikura Singh v. Sheo Ram, 19 0. 2SG 
inali, 19 B. 710(1896). (1891). 
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sought to be attached until such notice is cancelled by the Court 
from which it was sent. 

(5) The holder of a decree attached under this rule shall 
give the Court executing the decree such information and aid as 
may reasonably be required. 

( 6 ) On the a'pplication of the holder of a decree sought to he 
executed hy the attachment of another decree, the Court making an 
order of attachment under this rule shall give notice of such 
order to the judgment-dehtor hound hy the decree attached ; and no 
payment or adjustment of the attached decree made hy the judgment- 
dehtor in contravention of such order after receipt of notice thereof, 
either through the Court or otherwise, shall he recognized hy any 
Court so long as the attachment remains in force. 

Attachment of decrees. — This rule corresponds with sect. 273 of Acts X. 
of 1877 and XIV. of 1882, though the arrangement has been altered. The 
third and sixth clauses are new. The particular procedure by this rule in the 
previous Code was confined to money decrees. A money decree cannot be 
sold.(l) Under tlic Code of 1859, however, a decree for money could be sold. (2) 
A de(;ree for dissolution f)f partnership can be regarded as a money decree and 
cannot b^8o]d.(3)t But a decree declaring a person entitled to recover possession 
of immoveable property with mesne profits is not a decree for money ; (4) nor 
was a decree on a mortgage, (5) and it could be sold ; (6) so also might a decree 
for i‘edcmption.(7) Under the present Code the ])rocedure in regard to the 
attachment and realization of a decree for sale in^cnforccment of a mortgage or 
charge is regulated by this rule. (8) This rule applies to cases of attachment 
])cfor(‘. judgment. (9) 

Clause (a), — Under the wording of the first clause of sect. 273 of Act X. 
of 1877, which ran, “ 7/ the 'property he a decree for money passed hy the Court 
which passed the decree sought to he executed, the aitachment shall he made hy an order 
of the Cknirt fete., it> was held that this also apx>lied to cases where the decrees 
were passcnl by different Courts but were l)cing executed by one Court.(lO) 


(1) (lopal Nanashot v. Joharimal, 1GB. 622 
(1891) ; iSultaii Kuar v. Gulzari Lai, 2 A. 290 
(1879) ; Tiruvong.'. f. v. V 3 rthilinga, G M. 418 
(1883) ; Jotindro Natli ’. Dwarka Nath, 20 C. 
.111(1891). 

(2) Gulam v. Indro Cliaud, 16 W. K. 34 
(1871); 7B.L. R..318. 

(3) Sidlingappa v. Shankarappa, 27 B. 66G 
(1903). 

(4) Vasndeva v. Narayana, 24 M. 341 
(1900). 

(6) Baij Nath liohea v, Binoyendra Nath 
Palit, C 0. W. N. 6 (1901); Jogendra v. 
Ifiranyakumar, 2 G. L. J. 499 (1904); 


Macnaghten v. Surja Prosad, 4 0. W. N. 
XXXV. (1899) ; Delhi & London Bank v. 
Partab Singh, 28 A. 771 (1906). 

(6) Jogendra v. Hiranyakumar, 2 G. L. J. 
499 (1904). 

(7) Naigar Timapa v. Bhaskar, 10 B. 444 
(1886). 

(8) Kuppusami v. Snbbaraya, 22 M. L. J. 
161 (1911). 

(9) Venkayya v. Tjakshmiah, 22 M. L. J. 
394 (1912). 

(10) Sultan Kuar o, Gulzari la,}, 2 A. 290 
(1879). 
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Clause (6). Passed by another Court.” — This does hot include a 
iecree fox money passed by a Revenue Court.(l) The other Court on receiving 
bhe order is bound to comply therewith, and is debarred from proceeding with the 
execution unless the bar is removed in one of the ways specified in the section, 
and a sale notwithstanding the order attaching the decree is invalid. (2) 

Shall . . . proceed to execute.”— The Court has no power after receipt 
of notice to sanction an adjustment ; (3) nor can it return the notice to the Court 
which sent it as the amount for which the attadhment was issued was not stated, 
and then proceed to execute its own decree. The Court on receiving the notice 
LS bound to comply with it. (4) 

Sub-rule (4). — This refers to decrees other than money decrees ; (5) and 
under the previous Code, where the wording of this clause ran, In the case of 
all other decrees f it was held to include decrees for redemption, (6) and decrees 
for sale of immoveable property under sect. 88 of the Transfer of Property Act. (7) 
The present rule, however, excludes decrees for sale in enforcement of a mortgage 
or charge as well as decrees for the payment of money from the operation of this 
clause. When the Court which passed the decree ” attaches its own decree, 
it may execute such decree on the application of the attaching creditor.(8) In 
the previous Code this clause concluded with the words, “ Every Court receiving 
such notice shall give effect to the same until it is so cancelled ’* ; that is, to 
abstain from executing the decree. The Court receiving the notice cannot 
substitute in the record of the decree being attached the judgmcnt-crhditor for 
the judgment-debtor in the decree being executed. (9) 

54. (/) Where the property is immoveable, the attach- 
At(aehm«nt of im- nient shall be made by an order prohibiting 
moveable properfjr. judgment-debtor from transferring or 

charging the property in any way, and all persons from taking 
any benefit from such transfer or charge. 

(}i) The order shall be proclaimed at some place on or 
adjacent to such property by beat of dram or other customary 
mode, and a copy of the order shall be affixed on a conspicuous 


(1) Aulia Bibi v. Abu Jafar, 21 A. 406 
(1899). 

(2) Manik Lai Seal v. Banamali Morkoyoe, 
32 C. 1104 (1906) ; s. c., 10 C. W. N. 193. 

(3) Qopal Nanashet v. Joharimal, 16 B. 522 
(1891). 

(4) Manik Lai »Scal v. Banamali, 32 C. 1104 
(1906) ; 10 C. W. N. 193 ; 3 C. L. J. 27. It 
was said by Maclean, C.J,, in Adhar v. 
Lai Mohun, 24 C. 778 (1897) (under the last 
Code), that, attachment of a decree did not 
prevent a holder from executing it ; but the 
Madras High Court has held that the only 
person competent to execute is the attaching 
creditor, who will be liable in damages if he 


allows the decree to bo barred by limitation 
T. Unni Koya v. A. P. Umma, 36 M. 022 
(1911). 

(5) Sultan Kuar v. Gulzari Lai, 2 A. 200 
(1879). 

(6) Naigar Timapa v. Bhaskar, 10 B. 444 ■ 
(1880). * 

(7) Delhi A Ijondon Bank v. Partap Singh, 
28 A. 771 (1906) ; 3 A. L. J. 686 (F. B.). 

(8) Peary Mohun v. Romesh Chunder, 16 
0. 371 fl888); Rangasami v. Periasami, 17 
M. 68 (1893). 

(9) Barhma Din v, Baji I^al, 20 A. 91 

{im). 
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,part of tlie property and then wpon n conspicuous part of the 
court-house, and also, where the property is land paying revenue 
to the Government, in the office of the Collector of the district 
in which the land is situate. 


Mode of attachment of immoveable property.— The fiist clause of 
the present rule corresponds with sect. 235 of Act VIII. of 1859, the wording 
being practically the samfe. The present form was adopted by sect. 274 of 
Act X. of 1877, save that the vfords “ taking any henejii from such transfer or 
charge ” have been substituted for “ receiving the same from him hy purchase, 
gift, or otherwise'' The remaining clause corresponds with portions of sect. 239 
of Act YIII. of 1859. In that section the words were “ the written order shall he 
read out'' This was altered by sect. 274 of Act X. of 1877 to “ the order shall he 
proclaimed," which Act added the A^ords “ hy heat of drum or other customary 
mode'' and '^paying revenue to Government" Certain verbal alterations have 
been made as shown in italics. 

“ Where the property is immoveable.”— Decrees for juoney charged on 
land arc immoveable x)roperty.(l) A decree for redemption cannot be attached 
under this rule, but under 0. XXL r. 53.(2) A debt secured by mortgage of. 
immoveable property should be attached under this rule and not under 0. 
XXL r. 46 ; (3) later cases have, however, held that such a debt, especially if 
the mortgagee is not in possession, is not immoveable ]>ropcrty, and need not 
be attached under this rule ; (4) at most omission to attach under this rule is 
an irregularity. (5) 

It has been recently held that in the case of a purely usufructuary mortgage, 
where there is no debt payable by the mortgagor, the procedure should be by 
attachment (under this rule) of the interest in immoveable property. (6) An 
attachment is not necessary in execution of a mortgage decree, where the decree 
contains a direction for sale. (7) AVhen this point was raised before the Privy 
Council they would not go into it, and held a sale, without attachment, in 
execution was good on the ground that the properties had been attached under a 
previous decree arising out of the same mortgage transaction. (8) The sale of a 
niortgage debt, in execution of a decree, cames with it the security without 


(1) Apijasami v. Suott, 9 M. 6 (1884) ; Sami 
V. Krinhiiasami, 10 M. ]69 (1880) ; Bhawani 
V. Uulab Bai, 1 A. 348 (1877) ; but soo Abdul 
Majid V, Muhannuad Faizulla, 13 A. 89 
(1890). 

(2) Naigar Timapa v. Bhaskar, 10 B. 444 
(1886). 

(3) Srinath Butt v, Gopal Chundra, 9 C. 
511 (1883). 

(4) Debendro Kumar r. Rup Lall, 12 C. 
540 (1880) ; Kasinath v. Sadasiv, 20 0. 805 
(1893) ; Karim-im-nisaa v, Phui Chand, 15 A. 
134 (1893) ; Nataraya Iyer v. South Indian 
Bank of Tinnovelly, 37 M. 61 (1914) ; 22 M. 
L. J. 105 (1911) ; Tarvadi Bholanath v. 


Bai Kashi, 26 B. 305 (1902) ; Abdul Majid v. 
Muhammad Faizulla, 13 A. 89 (1890) ; 
Baijnath Lohoa v. Binoyundia Nath Palit, 
6 C. W. N. 5 (190JL- Baldoo Danrup v. 
Ramchandra Balvant, 19 B. 121 (1895) ; 
Munivappa Naik v. Subrahmaniya Ayyar, 
18 M. 437 (1896). 

(6) Muniappa v. Subramania, 18 M. 437 
(1894). 

(0) Manilal v. Motibhai, 36 B. 288 (1911). 

(7) Dayachand v, Hemchand, 4 B. 515 
(1880). 

(8) Dosibai v. Ishvardas, 15 B. 222 (1891 
P. 0.) ; 18 I. A. 22. 
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attaching the mortgaged property under thia iule.{l) The equity of redemption 
of a mortgagor can be attached under this rule, the attachment being by order 
prohibiting the judgment-debtor from dealing with it in any way and all persons 
from receiving it, such order being proclaimed and notified as therein directed.(2) 
The execution of mortgage decrees are now governed by 0. XXXIV., but prior 
bo the present Code they were governed by the rules made under the Transfer 
:)f Property Act in Bengal and Assam. (3) The life interest of a Hindu widow 
under her husband’s will in the income of his immoveable estate is immoveable 
property and is attachable. (4) « 

“ By an order prohibiting.^' — This should be the procedure where the 
property sought to be attached is a factory in the possession of a prior mort- 
gagee, and not by putting peons in possession. (5) The prohibitory order does 
lot have the effect of dispossessing the judgment-debtor. (6) For form of 
prohibitory order, see the First Sched. Appr. E. No. 8. 

“ The property.” — Where an attachment was made of the debtor’s share 
ivithoiit specifying the share, it was held only to cover the share and not the 
whole property.(7) 

“ Proclaimed.”*— Omission of the beat of drum was held to be a material 
irregularity, and the sale was cancelled.(8) Objections as to irregularities in 
tlic proclamation cannot be taken on appeal to the P.C. for the first time. (9) ‘ 


Bemoua! of attachment 
liter satisfaction of 
lecree. 


55. Where — 

(a) the amount decreed with costs and 
all charges and expenses resulting 
from the attachment of any pro- 
perty are paid into Court, or 

(6) satisfaction of the decree is otherwise made through the 
Court or certified to the Courts or 
(c) the decree is set aside or reversed, 
the attachment shall he deemed to he withdrawn, and, in the 
^ase of immoveable froferty, the withdrawal shall, if the judgment- 
iehtoT so desires, he 'proclaimed at his expense, and a copy of the 
pochmation shall he affixed in the manner prescribed hy the last 
preceding rule. 


Removal of Attachment.’— This rule corresponds with sect. 245 of 
\.ct VIII. of 1859, and down to the words “ otherwise made ” was practically as it 


(1) Baldeo Dhanrup v. Ramchandra, 19 
J. 121 (1893). 

(2) Parashram v, Govind Ganesh, 21 B. 
526 (1896). 

(3) Calcutta Gazette, Pt. I., p. 414, dated 
i3th April, 1892; Aamm Gazette, Pt. III., 
). 272, dated 16th April, 1892. 

(4) Nath Kerra v. Dhunbpiji, 23 B. 1 
[1898). 


(5) Mudhun Mohun v. Gokijl Dobs, 10 Moo. 
I. A. 663, p. 671. 

(6) Narayanrav v. Balkrishna, 4 B. 629 
(1880). 

(7) Suroop Narain v. Ram Tahul, 18 W. R, 
106(1872). 

(8) Trimbak v. Nana, 10 B. 604 (1886). 

(9) Ramkrishna v. SurfunniBsa, 6 0. 129 
(P. 0. 1880) ; 7 I. A. 157. 
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now stands. It then continued ‘‘ an order shall he issued for.the withdrauul oj the 
aUachment; and if the defendant shall desire it and shall deposit in Court a 
sum sufficient to cover the expense^ the order shall he proclaimed or intimated in the 
sam manner as hereinbefore prescribed for the proclamation cr intimation of the 
attachment ; an^ such steps shall he taken as may he necessa/ry for {Staying further 
proceedings in execution of the decree'^ This was repealed by sect. 275 of Act X. 
of 1877, which concluded with the words ‘‘ an order shall he issued on the applica 
tion of any person interested in the property for the withdrawal of the attachment^' ’ 
For this has been substituted the last clause in italics by the present Code, 
which also added the words in italics in clause (h). But where property has 
been attached, an order dismissing an application for execution but not specili- 
cally withdrawing the attachment or declaring the decree incapable of execution, 
did not, it was held, raise the attachment. If on appeal such order were set 
aside the decree-holder was entitled to the full benefit of his attachment.(l) 
The striking off of execution proceedings from the file of a Court did not, it was 
held, interfere with the continuance of an attachment. (2) A sale in pursuance 
of an attachment being set aside does not displace the attachment ; (3) nor does 
the death of the judgment-debtor, (4) even though he be a Mitakshara coparcener 
and his interest in the property attached passed to the sm'viving coparceners. (5) 
An attachment nine years old in execution of a decree twelve years old in the 
absence of other information must, it was held, be assumed to have been 
removed.(6) See, however, now as to striking off on default of prosecution of 
execution proceedings the notes to r. 57, post. Sums paid into Court under this 
rule are not assets within the meaning of sect. 73.(7) 

56. Where tlic property attached is current coin or currency I 

^ ^ , notes, the Court may, at any time during the 

coin or currency notes continuance oi the attachment, direct that 
to party entitled under g^^h coin or notes, or a part thereof sufficient 
to satisfy the decree, be paid over to the 
party entitled under the decree to receive the same. 

57. Where any property has been attached in execution of 
Determination of at- O' decree but by reoson of the decree-holder^ s 

fachment default the Court is unable to proceed further 

with the application for execution, it shall either dismiss the appli- 
cation or for any sufficient reason adjourn the proceedings to a 
future date. Upon the dismissal of such application the attaeJment 
shall cease. 


(1) Bank of Upper India v. Shoo Prasad, 19 (1889). 

A. 482 (1897) ; Golam Yaheya v. Sham Soon- (5) Beni Persbad v, Parbati, 20 C. 896 

duree, 12 W. R. 142 (1869). (1892). 

(2) Syud Nadir t;. Pearoo Thovildarinee, 14 (6) Qoonjessur v. Luchmee, 20 W. R. 418 

B. L. R. 426 note. (1873). 

(3) Gossainllunrajt). DeenDyal,20W. R. (7) Sorabji Coovarji v. Kala Raghnnath 

20 (1873). 36 B. 166 (1911). 

( 4 ) Sbeo Forabad v. Hira Lai, 12 A. 449 
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“ Decree-holders^ default.”— It was pointed out (1) that the Ihst Code 
did not contain anything like a complete procedure for proceedings in execution. 
It did not suggest what pygcedure should be adopted in cases analogous to those 
which might occur during the hearing of a suit and which were provided for by 
Chapter XIIL of that Code. Further, it was clear, both frouj^^the Code itself 
and from the provisions of the Limitation Act, that the Legislature contemplated 
that there might be a succession of applications for execution. (2) Where final 
orders adjudicating upon the right to have execution have been made, the 
principle of res judicata is applicable (see sect. 11). (3) But under the former 
practice an application for execution might be made but might not be proceeded 
with. The Code did not prohibit an application for execution where a former 
application to that effect had been withdrawn without liberty to present a fresh 
one. (4) Nor, as stated, did it provide for cases where the application could not 
pro(X'cd for default of the decree-holder. In such cases a practice arose, with the 
object of disencumbering the files of the Court, of ‘‘ striking off ” applications. 
It was frequently pointed out that this practice was not justified by the Code, (5) 
and that there were (apart from the question of adjournment) only two ways 
of judicially disposing of any application, that is, by granting or dismissing it 
in whole or in part.(6) The effect of an order “ striking off ” was disc.ussed in 
numerous cases. An attachment was not necessarily at an end because fhe 
execution-case was struck off the file. The effect of such an order depended on 
the circumstances of the case. (7) There was no general rule as to the effect of 
striking off an execution-case from the file. (8) Such an order did not necessarily 
put an end to the attachment, and it was conq^etenb for the Court to make such 
an ordei* and at the same time continue the attachmcnt.(l^) It was open to the 
decree-holder to revive the execution-proceedings and continue it from the 
point where it had previously stopped.(10) Where by a mistake of the Court 

(1) See Edge, C.J., in Dhonkal Singh v. Sinha, 11 C. W. N. 163 (1906) but see Ram 

Phakkar Singh, 15 A. 84 (1893), at p. 94. Newaz v. Ram Charan, 18 A. 49 (1895). 

(2) Thakur Pershad v. Sheikh Fakir-ullah, ( 10) Peary Lall Sinha v. Chandi (Charan 

22 I. A. 44, 50 (1894). Sinha, 11 C. W. N. 163 (1906); Shaikh 

(3) Ram Kirpal Shukul v. Rui) Kuari, 111. Kiimaruddin v. Jawahir Lai, 32 I. A. 102 ; 9 

A. 37 (1883) ; followed in Subba Chariar v. C. W. N. 601 (1905) ; and see generally as to 
Muthuveeran Pillai, 36 M. 553 (1912). the effect of striking off an execution-case, 

(4) Thakur l*ershad v. Sheikh Fakir-ullah, Rajah Muhesh Narain v. Kishanund Misr, 9 

22 I. A. 44, 50 (1894). M. I. A. 328, at p. 337 (1862) ; Bagram v. 

(5) JDhonkal Singh v. Phakkar Singh, 16 Wise, 1 B. L. R. 91 (1868), F. B . ; Puddomo* 

A. 84 (1893), at p. 96 ; Baroda Sundari v. nee Losseo v. Roy Mothboranath, 12 B. L. R. 

Fergusson, 11 C. L. R. 17 (1882); Biswa 411(1873) P. C. [it may bo presumed that an 

Sonan v. Binanda Chunder, 10 C. 416 (1884), execution long neglected and finally struck 
and cases cited, posf. off has ceased to bo operative, and in that case 

(6) Dhonkal Singh v. Phakkar Singh, supra a judgment-creditor’s title Tgll only date from 

at pp. 94, 95. any subsequent attachment which he may 

(7) Zahuran r. Tayler, 2 B. L. R. 86, 92 obtain. Dist. in Maharanee Indurject Kooer 

(1868); Srinivasa Swtrial v. Sami Rau, 17 v. Luchmun Singh, 24 W. B. 66 (1875)]; 
M. 180, 182 (1893) ; Chintaman Damodar v. Jhatu Sahu v. Ramachaian Lai, 3 B. L. B. 
Balshastri, 16 B. 294 (1891). app. 68 (1869) [if property is once attached 

(8) Mohunt Bhagwan Das y. KhetterMoni the attachment will subsist if not expressly 

Dassi, I C. W. N. 617 (1896). abandoned until an order is issued for its with- 

(9) Peary Lall Sinha Chandi Cliarau drawal, even though no further stops are 
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an application for execution against attached property was dismissed, but there 
was no order removing the attachment, and the decree“holder obtained a review, 
and the executing Court was directed to proceed, it was held that the attach- 
ment subsisted as against a sale made by the judgment-debtor previous to the 
review. (1) 

The “ striking-ofE ” or shelving of an execution application thus admitted 
of different interpretations according to the circumstances. It might have 
the efEect of killing the particular application without any adjudication on 
the merits. So if such an order was passed in consequence of some default of 
applicant not going to the merits of his right to have satisfaction of his decree 
(e.g, default in appearance ; failure to pay process fees, or to put in copies of 
papers called for, etc.), in such cases though the order might put an end to the 
particular application in which it was passed, it did not bar a subsequent applica- 
tion for execution if it were made within the period of limitation. (2) Further, 
as sect. 158 of the Code of 1882 did not apply to execution-proceedings, there 
was no statutory provision for cases of decree-holder’s default.(3) If, on the 
other hand, such an order was passed on the merits of the application, e.g. by 
a finding that the decree had been satisfied or that execution was barred by some 
previous order which would operate as res judicaia, then so far as the Court 
executing the decree was concerned, the application was taken to have been 
finally disposed of in a manner adverse to applicant’s right to have the decree 
executed, and no further application for execution could be entertained unless 
in pursuance of a successful appeal. (4) In these cases the effect of the order was 
to render the decree dead and incapable of execution or further execution. 

further, as pointed out by Edge, C.J., in the case cited, (5) it is necessary 


taken on the attauhment within a reason- 
able period] ; Sheikh Golam i\ Mt. Shama 
Sundari, 3 B. L. R. 134 (1869) [mere striking 
(iff 4^es not release attachment] ; Binda 
Biboe V. Lalla Gopce Nath, 14 B. L. R. 323 
(1874) [striking off in this case cxtmguished 
attachment] ; Chamun Lall v, Domun Lall, 
9 W. R. 205 (1867) ; Syud Nadir Hosscin v. 
Poaroo Thovildarineo, 14 B. L, R. 425 n. 
(1873) [striking off affects only the files of 
the Court, and application for sale not 
attachment] ; Baroda Sundari v. Fergusson, 
11 C. L. R. 17 (1882) [striking off is not in 
accordance with the < ode, but for conveni- 
ence of Court] ; Biswii Sonan v. Binaiida 
Chundor, 10 0. 416 (1884) [proper cause is 
not to strike off but to dismiss; a case 
so dismissed may bo restored] ; Surdharee 
Lall V. Girindar Chunder, 1 0. L. R. 475 
(1877) ; Mungal Pershad Dichit v, Grija 
Kant Lahiri, 8 C. 51 (1881) ; Syam Singh v. 
Baidya Nath Rai, 13 C. L. R. 176 (1883) ; 
Soondur Singh v. Buhooria Alum, 24 W. R. 
36 (1875); Gungagotti Pal v. Ram Sunder 
Dut, 8 0. L. R. 160 (1881) [attachment hold 


removed] ; Rangasami v. Periasami, 17 M. 58 
(1893) ; Raghubans Gir v. Sheosaran Gir, 6 
A. 243 (1882) ; Venkatrav Bapu v. Bijesing 
Vithalsing, 10 B. 108 (1885) ; Lakshmi v. 
Atehanna, 15 M. 240 (1891) [a decree-holder 
whose application is struck off for failure 
to pay procoBS-feos may apply again]; 
Dhonkal Singh v. Phakkar Singh, 15 A. 84 
(1893) ; Jitmal v. Jivala Prasad, 21 A. 166 
(1898) [struck off because application infruc- 
tuous] ; Ram Newaz v. Ram Charan, 18 A. 49 
(1895) [order striking off and maintaining 
attachment illegal]; Rattauji v. Hari Har 
Dat, 12 A. 243 (1895) [appeal from order 
striking off]. Krishna Subudhi v. Janaki 
Ram, 19 C. L. J. 348 (1914) (attachment 
terminable by order of dismissal). 

(1) Aziz Bakhsh v. Kaniz Fatima, 34 
A. 490 (1912). 

(2) Dhonkal Singh v. Phakkar Singh, 15 
A. 84 (1893), at p. 103 ; Maudhyan Sheikiya 
V, Badram Dalni, 17 0. W. N. 204 (1912). 

(3) Ib.. at p. 93. 

(4) lb., at pp. 102, 103. 

(5) Ib., at p. 96* 
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tliat tile Coui'ts wliould have power to diapose of applicationa for ext - ution when 
the parties fail to appear or when a party to whom time has been gri nted to do a 
particular act necessary to the progress of the application fails to cl > so. 

This rule is apparently designed to cure this defect. 

It was said in the statement of Objects and Reasons of the hist Bill that 
the necessity for some definite procedure in these matters was general! y admitted, 
and one of the principal objects of the draft suggested was to pn vent delay 
and uncertainty by compelling creditors to put the Court in a position to proceed 
until their claims were satisfied and by prescribing more cleaily what classes 
of orders operated as a bar to applications and objections. No doubt a decree- 
holder who has from time to time to trace and identify his judgment-debtor’s 
property cannot be expected to prosecute the execution-proceedings with the 
regularity and continuity exigible in a suit. At the same time the former prac- 
tice, by encouraging the decree-holder to drop successive applications without 
informing the Com’t, tended to throw proceedings into confusion and uncertainty 
and encumbered the tiles of the Court. It was, moreover, apprehended that the 
want of any inducement to press on the execution to a conclusion resulted in the 
practice of merely keeping alive the decree with the object of harassing the 
judgmenb-debtor by allowing interest and costs to accumulate. (1) It was there- 
fore considered desirable (and with this view the first draft was prepared) to 
declare that execution-proceedings, once started, must be continuous end to 
impose penalties for default, but on the other hand to afford a decree-holder 
reasonable facilities for staying proceedings and having them leiuoved from the 
file. With this object elaborate provisions were proposed in the original draft. 

The Select Committee, while adopting in the main the principles of the 
draft, omitted some provisions and shortened or modified others. The original 
draft provided that unless the order of dismissal was set aside, the decree- 
holder should be precluded from proceeding further with the execution of the 
lecree The Select Committee, however, considered that this was too seve e 
a penalty for an error of procedure ; and the rule was by them limited to the 
disability to preclusion fi-om assistance of the same nature as that sought from 
the Court in the application dismissed for default The original draft provided 
that dismissal on the merits should, unless such dismissal was reversed in appeal, 
l)c a bar to further execution. This was omitted, as the res judicata clause of 
the original Bill expressly extended to proceedings other than suits and thus 
dispensed with this provision. Though sect. II of the present Act has not been 
amended as proposed, the xninciide of res judicata is recognized to be applicable. 
See notes to sect. 11 on interlocutory orders and exccution-i)roceedings. Where 
an application for execution is dismissed for default on the part of the decree- 
holder, the Court executing the decree may direct him to bear all costs incurred 
by him in the execution-prooeeding8.(2) 

The provisions of these rules, if adopte^d, would have affected the previously 
existing practice with regard to striking off ” applications, and renewal of 
applications ; and have met several deficiencies in the preceding Code and enacted 
a stricter procedure in matters of execution. 

(1) Seo obBervations o£ Edge, C.J., in (2) See Bhonkal Singh v. Phakkar Singh, 
Dhonkal Singh v. Phakkar Singh, 15 A. 84, 15 A. 84, at pp. 87, 01 (1893). 

at pp. 90, 91 (1893). 
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UiicIlt tlif-‘,se rulefcj the Court was required to proceed with execution if it 
was in a position to do so. If it was not in such a position by reason of the 
d(icree-holder’s default, the Court might require him to put it in a position to 
proceed, and allow time for such purpose, and thereafter or at once dismiss the 
application. The efEect of such an order, unless set aside, was that above staled. 
If, being in a position to proceed, it dismissed the application on the merits 
(in the sense stated), whether upon the judgment-debtor’s objection or otherwise, 
any further application was barred unless the order of dismissal was set aside 
on appeal. Where an order for execution was made ex parte, the judgment- 
debtor might, on the analogy of decrees, (1) apply to set aside the order. In 
all these cases definite orders granting, dismissing or setting aside grants should 
have been made which would have had the effect stated. 

Provision was finally made for withdrawal (but only with the leave of 
the Court) of the application. This leave was required in ordci to put an end 
to capricious and harassing withdrawals. The effect, however, of this “ striking 
off ” of the application from the list differed from what was held to be in many 
cases the effect of a similar order under the preceding Code. The attachment 
no longer existed, all processes in execution of the decree coming to an end. 
A fresh application for execution could subsequently be made unless it was barred 
by limitation. The provisions proposed by the Select Committee have not been 
adopted, and in their place has been substituted the present rule, which provides 
that if the Court does not adjourn the proceedings it shall dismiss the application 
upon which the attachment ceases. There is to be no “ striking off ” of applica- 
tions. If the proceedings are not adjourned the application must be dismissed. 
There is no doubt that a dismissal after hearing on the merits is, unless reversed 
on appeal, a bar to further execution. The present rule does not state, however, 
whether a dismissal for default can, and if so on what grounds, be set aside, 
and whether if not set aside a fresh application for execution, if made within the 
period of limitation, is or is not barred. This provision docs not apply to a case 
in which an order for attachment before judgment was obtained. (2) Kevival 
of execution-proceedings will not revive the attachment so as to prejudice the 
rights of strangers who have in the interval acquired an interest in the property. (3) 
It is not open to the Courts to consider what the Judge or the parties intended. 
After the dismissal of an application under this rule, the attachment ceases, even 
if the Judge intended to continue it. (4) Default in this rule cannot be given 
a restricted meaning ; but must have its ordinary meaning — failure to do what 
one is legally bound to do. 

(I) Seo Biswa Souan f^hunder v. Binanda (2) Ganesh v. Ban wan*, 16 C. W. N. 

Oliunder, 10 C. at p. 422 (1884) ; where by 1097 (1912). 

virtue of s. 647 of the last Code s. 108 was (3) Patringa v. Madhava, 16 C. W, N. 

hold applicable to execution-proceedings. 333 (1911) ; Sasirama v. Maherban, 13 0 G 
But the view expressed was no longer correct J. 240 (1911). 

after the passing of Act VI. of 1892. Seo (4) Namuna v. Roshan, 38 C. 482 (1911) ; 
Dhonkal Singh v, Phakkar Singh, 16 A. 84, 13 C. L. J. 621 ; 16 C. W. N. 428. 

at pp, 92, 93 (1893). 
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Investigation of claims and objections, 

58. (1) Where any claim is preferred to, or any objection 

, „ is made to the attachment of, any property 

to, and objections to attacned in execution oi a decree on tne 

***’ *‘**®’*®^ ground that such property is not liable to 

such attachment, the Court shall proceed to 
investigate the claim or objection' with the like power as 
regards the examination of the claimant or objector, and in all 
other respects, as if he was a party to the suit : 

Provided that no such investigation shall be made where 
the Court considers that the claim or objection was designedly 
or unnecessarily delayed. 

(2) Where the property to which the claim or objection 
- , , , , applies has been advertised for sale, the Court 

ordering the sale may postpone it pending the 
investigation of the claim or objection. 


59. The claimant or objector must adduce evidence to 
Evidence to be adduced show that at the date of the attachment he 

by claimant. liad some interest in, or was possessed of, 

ilie property attached. 

60. Where upon the said investigation the Court is 
Release ot property satisfied that for the reason stated- in the 

from attacbment. claim or objection such property was not, 

when attached, in the possession of the judgment-debtor or of 
some person in trust for him, or in the occupancy of a tenant 
or other person paying rent to him, or that, being in (Ire 
TOssession of the judgment-debtor at such time, it was so in 
iiis possession, not on his own account or as his own property, 
3ut on account of or in trust for some other person, or partly 
on his own account and partly on account of some other person, 
the Court shall make an order releasing the property, wholly or 
to such extent as it thinks fit, from attachment. 


61. Where the Court is satisfied that the property was, 
DiMUowance ol elalm at the time it was attached, in the possession 
topn^eii^attaclwd. of the judgment-debtor as his own property 
and not on account of any other person, or was in the possession 
of some other person in trust for him, or in the occupancy of a 
tenant or other person paying rent to him, the Court shall dis- 
allow the claim. 
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62. Where the Court is satisfied that the property is 
continuanee oi attaeh- subject to a mortgage or charge in favour 
ment subjeet to elaim ol of some person not in possession, and thinks 
in^bianoer. continue the attachment, it may do so, 

subject to such mortgage or charge. 


63. Where a daim or an direction is preferred, the party 
Saving ol suits to os- ^.gainst whom an order is made may institute 
UbUsh right to attached a suit to estabhsh the right which he claims 
properly. property in dispute, but, subject to the 

result of such suit, if any, the order shall be conclusive. 


Applicability. — R. 58 states that the investigation is to take place as if 
the claimant or objector “ was a party to the suit.’’ That is, it assumes that the 
claimant is not a party. Claims of third parties only are dealt with under that 
rule. This rule gives a statutory right of suit to the unsuccessful party in claim 
proceedings. (1) Questions between the parties to a suit are dealt with under 
sect. 47.(2) The cases just cited establish the principle, though as regards its 
application in the instances dealt with by them reference must now be made 
to the amendments made in sect. 244 of the last Code by sect. 47 of this. Where 
the case falls under sect. 47 there is an appeal, otherwise not. Where a judgment- 
debtor alleged that he was in possession of attached property only as Shehait of a 
deity it was h(4d that the case did not fall within sect. 47.(3) A judgment-debtor 
who is not in fact a party to the claim proceedings does not in the eye of the Law 
become such by reason solely of his being the judgment-debtor.(4) These pro- 
visions apply only where the property sought to be sold has been attached in 
execution, but not where the decree has ordered its 8ale.(5) 

The provisions of the Code are permissive. They do not impose an obliga- 
tion on persons having claims to prefer to property attached to prefer them 
during execution and annex, in case of failure to do so, forfeiture of their right 


(1) Annapurani?\ Subramanian, 31 M. 347 
(1908). 

(2) Mukarrab Husain v. Hurmat*un*nissa, 
18 A. 32 (1895) ; Bahimuddi Sirkar v. Lall 
Meah, 29 0. 696 (1902) ; Ram Pershad v. 
Jagannath Ram, 30 0. 134 (1902) ; Rama- 
nathan Chottiar v. Li \ rai Marakayar, 23 M. 
195 (1898) ; Bhajahari Pd v. Ram la.! Das, 
6 C. W. N. 63 (1901) ; Moh.bmed Kahimaddin 

V. Lall Meah, 6 C. W. N. 727 (1902) ; Beg 
Raj Marwari v, Sri Kundali Bebya, 8 C. W. 
N. 353 (1902) ; Bayaram v. Gbvardhandas, 
28 B. 458, at p. 459 (1904) ; but see Benodo 
liall Pakiashee v. Gireedhur OhuokerbUtty, 22 

W. R. 392 (1874) ; Sundar Singh v. Ghasi, 
18 A. 410, 412 (1896) ; Punchanun Bundo- 
padhya v, Rabia Bibi, 17 C. 711, at p. 719 
(1890) ; Maharajah Mahatab Chand v. Mt. 


Peareo Bossoo, 6 W. R. 61 (1866) [claim by 
alleged represontativo of property as his 
own] ; contra Shankar Bial v. Amir Haidar, 2 
A. 752 (1880); Matthu Amah v. Parame- 
flwaran, 17 M. L. J. 377 (1906) [decree against 
karnavan : objection to execution by mem- 
bers of tarwad ] ; s. c., 30 M. 215 ; Hara Bhan 
Kalia v. Puma Ghundra Mondul, 11 C. W. N. 
145 (1906). 

(3) Kartick v. Ashutosh, 14 C. L. J. 426, 
428 (P. B.) (1911). 

(4) Kriflhnasami v. Somasundaram, 30 M. 
335 (1909) ; 17 M. L. J.M8 ; distinguished 
in Ramil Aiyer v. Falianappa, 35 M. 35 
(1910). 

(5) Hukam Singh v, Raghubir Saran, 27 
A. 700 (1906). 
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to establisli tlioir title to the property by a regular suit.(l) These provisions 
do not deprive a claimant of his remedy by suit but give liim a more speedy 
and summary remedy. (2) If lie avails himself of it the Court is bound in a proper 
case wlicrc the claim is made at a proper time, tliat is before sale, (3) to make^n 
inquiry, and can be compelled by application in revision to do so. (4) His 
remedy by suit is also optional, and if he does not choose to avail himself of it, 
a sale will give him a fresh cause of action with a new period of limitation. (5) 

These provisions were held not to apply to the case where a person served 
with a prohibitory order applies to have the 'attachment raised on the ground 
that tlie debt attached did not exi8t.(6) It has been held that the application 
of the Official Assignee to release the property of an insolvent debtor falls within 
these provisions. (7) If the debtor is declared insolvent and a receiver is 
a])pointed this does not prevent a person claiming.(8) It was held that sect. 
170 of the Bengal Tenancy Act bars a claim under these provisions to a tenure 
or holding attached in execution of a decree for arrears due thereon, in all cases, 
and its operation is not confined merely to claims to the tenure or holding, but 
extends to claims based on the ground that the property claimed does not form 
part of the tenure or holding attached. (9) The word “ suit ” in sect. 55 of the 
Court of Wards Act includes miscellaneous proceedings, and therefore if a claim 
is preferred by the Manager of the Court of Wards without the sanction of tlie 
Court of Wards, the order disallowing the claim is not binding upon the Ward 
of Court . (10) As to whether the amendment of sect. 28 of the Presidency Small 
Cause Court Act by Art. IV. of 1906 affects these provisions in relation to claims 
fo tiled huts, see case cited. (11) 

An objector may raise an objection to an attachment not only on the ground 
t hat he is in possession of the property attached, but also on the ground that he 
has an interest in it ; and it has been held that where an executing Court dis- 
allows a claim under sect. 281 of the last Code (now represented by r. 61 of this 
Order) it has jurisdiction to do so, notwithstanding that it erroneously refrains 


(1) ICrishnabhupati Beva r. Vikrama Dcvii 
18 M. J3, 17 (1894) ; see Rani Indoniati v. 
Jageshar, 28 A. 044 ( 1900) ; but see Man 
Kuar V. Tara Singh, 7 A. 583 (1885) ; Sankar 
V. Madan, 14 C. W. N. 298 (1909). 

(2) Sundar Singh v. Ghasi, 18 A. 410 
(1896) ; Raghunath Mnkund v, Sarosh Kama, 
23 B. 266 (1898) ; Ivanhaya I^al v. National 
Bank of India, 17 0. W. N. 641 (1913), 
P. C., 40 C. 698 (1913). 

(3) Maharajah of Burdwan v. Hecralall 
Seal, 11 W.R. 54(1869). 

^4) Mt. Jamoela v. Luokmun Panday, 4 
0. L. R. 74 (187911 As to the extent of the 
investigation, see Sardhari Lai v. Ambika 
Porshad, 15 C 621, 626 (1888). 

(6) Anant Brazu Garu v. Narayaniirazu 
Gam, 36 M. .383 (1911). 

(6) Harilal Amthabhai v. Abhesang Meru, 


4 B. .323 (1880). 

(7) Kashi Prasad r. Miller, 7 A. 762 
(1885) ; Sardarmal Jagonath v, Aranvayal 
Sabhapathy, 21 B. 206, 212 (1896) ; but sec 
notes on representatives in sect. 47, 

(8) Paras Ram v. Karam Singh, 9 A. 232 
(1887). 

(9) Amrita Lai I Boso v. Nemai Chand 
Mukhopadhya, 6 C. W. N. 474 (1901), F. B. ; 
overruling Jagabandhu Chattopadhya v, 
Deenu Pal, 4 C. W. N. 734 (1887). But see 
Bipra Bas v. Rajarara, 13 0. W. N. 298 
(1909); Nanda v. Kalaohand, 16 C. W. N. 
820 (1910). 

(10) Ram Chandra Mookerjeo v. Raja 
Rangit Singh, 4 C. W. N. 405 (1899). 

(1 1) Gunaputty Roy Agarwalla v. Thakur- 
dye Thakurani, 34 C. 828 (1907). 
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from going into the question of possession and disallows the objection on some 
other ground.(l) Rules 58 and 60 of this Order speak of claims to attached 
property and the release of property from attachment ; but they do not justify 
the conclusion that if moveable property of a perishable nature has been attached 
and a claim has been preferred to it, the claim must prove nugatory if the decree- 
holder can induce the Court to sell the property before the claim has been 
investigated. (2) The true aim of an atiachment is to place the property in the 
custody of the Court so as to make it Jivailable for the realization of the decree. 
If by reason of the dismissal of the, suit or the default of the decree-holder the Court 
dissolves the attachment, the property ceases to be in its custody. The Court 
cannot take it back into its custody so as to prejudice a title acquired in the 
interval (3) 

Property. — The rules relate to claims preferred to and objections made 
to the attachment of “ any property ” attached. Sect. 266 of the last Code 
(now 60) specifies a debt as one species of property which is liable to attachment,, 
and sect. 268 of that Code (now 0. XXT. r. 46) prescribes the mode in which a 
debt is to be attached. Debts and other species of intangible property are 
therefore not excluded : (4) such as an equity of redemption. (5) 

The word property as applied to land does not simply mean land, but 
the share or interest in land attached. It includes undivided shares in land. 
So where property belongs to two persons jointly, and in execution against one 
anything more than his right and interest in the property are attached ; the 
other joint holder has a right to come in and claim that the attachment may 
be removed quoad his Bhare.(6) 

The section in the last Code was held inapplicable to claims to property 
directed to be sold by a mortgage decree, (7) and provision was made in sect. 282 
of that Code (now r. 62) for the continuance of attachment subject to claim of 


(1) Bhagwan Das v, Raj Nath, 34 A. 366 
( 1012 ). 

(2) Rasik v, Jitendra, 16 C L. J. 107 
(1910). 

(3) Patringa v. Madhavanand, 14 0. L. J. 
476 (1911). 

(4) Chidambara Patter v. Ramasamy Pat- 
tor, 27 M. 07, 71 (1903) ; diss. from Basa- 
vayya v. Syed Abbas, 24 M. 20 (1900). The 
Code of 1859 was held to apply only to 
immoveable properf ' or to specific moveablo 
property and not to a debt due ; Mt. Ram- 
butty Kooor V. Kamoflsni Pershad, 22 W, R. 
36 (1874) ; Kunyil Park urn Puthukkayi v. 
Varana Kot Illoth, 35 M. 168 (1911). 

( 6) Amrata v. Pandharinath, 2 Bom. L. R. 
134 ( 1900). As to sale of equity in execution 
of decree, see Mt. Saraswati Debi v. Nabad- 
wip Chandra Gossain, 6 B. L. R. 380 (1870). 

(6) Cowar Rajkumar Roy v. Kadambini 
Debi, 4 B. L. R. F. B. 176 (1870). See Khub 
Dal V Ram Lochun, 17 C. 260 (1889) ; Ram 


Dayal v. Durga Singh, 12 A. 209 (1890) ; 
Ramanadan v, Rajagopala, 12 M, 309 (1889 ) ; 
and the Court should investigate tho claim, 
Issur Chundcr v. Mohinco Mohun, 17 W. R. 
74 (1872), however the title is derived, 
Hurrish Chundor v. Brojo Soondur, 6 W. R. 
164 (1866), and whether the property is 
moveable or immoveable, Doaniitb Biswas v. 
Issur Girio, 14 W. R. 62 (1870). 

(7) Deefholts v. Potors. 14 C. 631 (1887) ; 
Himatram v Edmshal, 18 B. 98 (1893) ; Joy 
Prokash Singh Abhoy Kumar Chund, 1 
C. W. N. 701 (1897) and if tho Court did 
apply a procedure which was inapplicable 
there was no statutory bar excluding a suit 
by either party : Joy Prokash Singh v. ^bhoy 
KumarChund, 1C. W.N. 701(1897). As to 
sale subject to mortgage, see Sha Nagindas v, 
Halal Koro Nathwa, 6 B. 470 (1881) ; Duli- 
chand v. Ramkishen Singh, 7 C. 648 (I'SSl) ; 
Shantappa Chodambaraya v. Subrao Ram- 
Chandra, 18 B. 176 (1893). 
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incumbrancer. Though the execution of mortgage decrees is expressly incor- 
porated in the Code, the Select Committee were of opinion that claims and objec- 
tions arising out of the execution of such decrees should not be the subject of 
summary procedure under these rules, but should be determined in the ordinary 
course. This, however, does not imply that the procedure under the later 
rules as to resistance to possession or dispossession does not apply. A mortgagee 
who was in possession of the mortgaged property when it was attached in execu- 
tion of a decree against the mortgagor, was held entitled to claim that the 
attachment should be withdrawn. (1) Wherp certain property was attached 
under sect. 13 (3) of the Provincial Insolvency Act of 1907 before the petitioner 
was declared an insolvent, and a receiver appointed, it was held that under 
r. 58 the Court was bound to hear and adjudicate upon any claims preferred by 
persons alleging themselves to be the owners of such property.(2) 

The Court. — Ah to jurisdiction (3) and Small Cause Court, (4) cf. cases 
cited. 

“ Shall proceed to investigate.” — Under the Code of 1859 the Court was 
to investigate with the like powers as if the claimant had been originally made a 
defendant to the suit ; words which were held to mean that the Court was to 
have the same powers of investigation as if the claimant was a party to a suit 
which would give it power to summon the claimant and to dispose of the case 
against him if he should refuse to attend.(5) Sect. 278 of the last Code did not 
provide expressly for tlie judgment-debtor being summoned, (6) but directed 
the Court to investigate with the like power as regards the examination of the 
claimant or objector, and in all other respects as if he were a party to the suit. 
R. 58 expressly provides that no investigation shall be made where the Court 
considered that the claim or objection was designedly or unnecessarily delayed. 
Where the order was that the plaintiff came in too late for inquiry, (7) or the 
property was simply released without inquiry, (8) there was held to be no order 
under the section. Before any claim can be investigated it is necessary to 
ascertain whether the claim was heard in a suit originating before or after the 
attachment made by the decree-holder. (9) Where there are several independent 
claims each must be heard 8eparately.(10) The application ought either to be 
dismissed or numbered and registered as a suit. (11) In an investigation the 

(1) Kassisa v. Vithaldas, 10 B. H. C. R. (6) Shivapa v. DodNagaya, 11 B. 117, 118 

100 (1873 ) ; Ganesh v. Purshottom, 33 B. 311 (1881). And as to rej judiceUa, vide tb. 

[1908). (7) Roghoonath Doss v. Bydonath Doss, 14 

(2) Hashmet Bibi v. Bhagwan Das, 3G W. R. 364 (1870). 

A 66 (1913). (8) Jagobundhoo Boso v. ^hya l^beo, 16 

(3) Indur Chunder Doogur v. Qopal W, R. 22 (1871) ; 8 B. L. R. a|ip. 39. See 

DhunderSanha, 11 W. R. 667 (1869) ; Vishnu Sah Mukhun v. Sah Koondun, 21 A. 210 
Dikshit V. Narsingnw, 6 B. 684 (1882). (1876). 

(4) Dono Nath Batabyal v. Naflfu Chunder (9) Beebee Saheb Johan v. Syad Shah, 6 
Niindy, 3 C. W. N. 690 (1899) ; 26 C. 778 ; W. R. Misc. 28 (1866). 

*. c., in appeal, 4 C. W. N. 410 (1900). (10) Sharoda Moyee v. Nobin Chunder, 1 1 

(6) Nga Tha v.' Burn, 11 W. R. F. B. 8 W. R. 266 (1869) ; 2 B. L. R. 333. 

[1868) ; Punchanun Bundopadhya v. Rabia (11) Sahoo Gokul v, Mt. Zynub, 1 A. H. C; 
Bibi, 17 C. 711, at pp. 719, 720 (1890). R. 266 (1869). 
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Court has to determine the question of possession only, and cannot go into the 
question of title with respect to the property taken in attachment.(l) If the 
possession of the person holding the property is on his own account the fact that 
the judgment-debtor may have a beneficial interest or some title in it cannot 
be gone into. (2) The words possession ’’ and “ possessed ’’ in the last Code 
vvere held not to be used in a restricted sense as relating to mere tangible or 
physical possession, but to include constructive possession, or possession in law 
3f debts and other intangible property. (3) The onus is on the applicant to prove 
iis claim, and he must begin. (4) His evidence, which may be of any kind 
mfficient for the purpose (5) and must be received, (6) should be confined to his 
Dwn claim and not to establish the right of a third party. (7) Where an objection 
lias been made and disallowed it cannot be renewed by the same person in the 
=5ame attachment. (8) 

Order of Court. — Rules 60 and 61 specify the cases in which the Court 
is to allow or disallow a claim. R. 59 deals with the evidence to be adduced 
by the claimant, and it was lield that to reconcile the sections the words “ some 
interest ” were to be taken to imply such an interest as would make the possession 
of the judgment-debtor possession not on his own account but on account of, 
or in trust for, the claimant. The rules relating to claims to attached property 
provide for a summary investigation into possession. The question of title 
is required to be gone into only so far as may be necessary to determine whether 
the person in possession was so as agent of, or as trustee for, another. (9) Sect. 280 
of the last Code (now r. 60) was held to refer to gases in which the possession of a 
claimant as trustee was of such a character as to be really the possession of the 
debtor, and not to cases in which intricate questions of law might arise as to 
wli ether or not valid trusts might result in particular instances, the real question 
to be determined being that of possession. (10) 


(1) Monmohiney' Dassee v, Radha Kristo 
Dass, 29 0. 643 (1902) ; Khelat Chunder v. 
Bhuggobutty, 14 W. R. 144 (1870). 

(2) Monmohincy Dassco v. Radha Kristo 
Dass, 29 C. 543 (1902). See Sabhapathi 
Chetti V. Narayanasami Chetti, 26 M. 666 
(1901), where it was held that a beneficial 
interest was as much an interest within the 
meaning of sect. 279 of the last Code as a 
legal interest in the property attached. 

(3) Chedambara v. Raraasamy 

Patter, 27 M. 67 (1903), disH. from Basavayya 
V. Syed Abbas, 24 M. 20 (1 900) ; and in 
Amrata v, Pandharinath. 2 Bom. L. R. 134 
(1900), the section was held not limited to 
ph 3 rBical possession. See Kiinzil Parkum 
Puthukkayi v. Vamakot Illoth, 36 M, 168 
(1911). 

(4) Nga Tha r. Bum, 11 W. R. F. B. 8 ; 2 
B. L. R. 91 (1868 ) ; Panchanun Bundopadhya 

Rabia Bibee, 17 C. 711, 719 720 (1890) ; 
^oroo Doss Roy v. Sona Monoe Dossia, 


20 W. R. 345 (1873) ; Hurrish Chunder v. 
Bhoobun Moyo, 4 W. R. 99 (1865). 

(5) Benode Lall Pakrasheo v, Gireedhur 
Chuokerbutty, 22 W. R. 392 (1874). 

(6) Bhoitarinee Daboe v. Nil Monoe Singh, 
24 W. R. 422 (1876). 

(7) Nga Tha v. Burn, supra. 

(8) Khilat Chunder Ghose v. Bhuggobutty 
Chum Mookerjee, 14 W. R. 144 (1870). 
See Kunyil Parkum Puthukayyi v. Varanakot 
Illoth, 36 M. 168(1911). 

(9) Mohunt Bhagwan Ramanuj Das v. 
Khetter Moni Dassi, 1 C. W. N. 617, 622 
(1896). 

(10) Hamid Bakhut Mozumdar v. Buktear 
Chand Mahto, 14 C. 617 (1887), foil, in 
Sheoraj Nandan Singh v. Gopal Saran Narain 
Singh, 18 C. 290, 296 (1891) [possession of 
person in trust for judgment-debtor] ; and see 
Burjorji Dnrabji v, Dhunbai, 16 B. 1, at p. 12 
(1891). 
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Under r. 60 tlie conditions upon which the property is to be in whole or in 
part released are : (a) that the property was not when attached in the possession 
of the judgment-debtor, or of some person in trust (1) for him, or in the occupancy 
of a tenant or other person paying rent to him ; or (b) that being in the posses- 
sion of the judgment-debtor at such time it was so in his possession, not on liis 
own account or as his own property, but on account of or in trust (2) for some 
other person or party (3) in his own account and partly on account of some 
otlier person. It is not necessary (to defeat the claim) to prove that the trust 
is one capable of enforcement by law.(4) The claim is disallowed under r. 01 
if the property was in the possession of the judgment-debtor as his own or was 
in the possession of some otlier person in trust for liim, or in the occupancy of 
his tenant. 

The Court has to “ ^mke an order for releasing the froperiy wholly or to such 
an extent as it thinks fit from attachnient.*' TJie order is passed after investigation 
of the claim of the objector.(5) It must be made before the sale has taken place, 
for upon tlie sale the application terminates ipso facto. (0^) When the property 
of the insolvent judgment-debtor, whicli was attached, had vested in the Official 
Assignee during the pendency of claim proceedings, it was held that the latter 
was not a necessary party and that the decree ought only to declare that the 
property belonged to the judgment-debtor and not to declare it liable to attach- 
ment. (7) Wlicre the claimant paid the amount of the decree and got tlic property 
released, the Court was held to have no jurisdiction to make an order for repay- 
ment. (8) Vliere the Court was, after such investigation, of opinion that the 
property attached ought not to be sold, the proper order was one simply releasing 
the property from attachment, (9) the order being one made with reference merely 
to the particular claimant who has obtained the order. (10) The rule contemplates 


(1) See Hiireehur MookerjGe v. Nobin 
Cliundor Doss, 20 W. R. 202 (1873) [claimant 
alb ged to bo benamidar of debtor] ; Khellat 
Chunder Ghoee v. Gour Chum Mojoomdar, 
18 W. R. 402 (1872) ; Kassirav Saheb Holkar 
V. Vitbaldas Mangalji, 10 B. H. C. R. 100 
(1873) ; Velji Hirji v. Bharmal, 21 B. 287 
(1896). As to position of Administrator- 
General, see Bhaiji Bhirai v. Administrator- 
General, 23 B. 428 (1898). 

(2) Sco Bishen Chand Basawat v. Nadir 
Hossein, 16 C. 329 (1887) [property held by 
judgment-debtor in trust for a specific pur- 
pose— attempt to attach surplus after fulfil- 
ment of trust ] ; B. c., 16 I. A. 16 ; Bhajahari 
Pal V. Ram Lai Das, 6 C. W. N. 63 (1901) 
[property held as sebait]. Kartick v. Ashu- 
tosh, 16 0. W. N. 26 (1911), F. B. ; McIntosh 
V. Bidhu, 16 C. W. N. 969 (1912). 

(3) Sitanath Koer v. Land Mortgage Bank, 
9 C. 888, 893 (1883) [joint family property] ; 
Rama Krishna e. Namasivaya, 7 M. 295 


(1884); Timmappaya v, Lakshminarayana, 
6 M. 284 (1883) ; Misroe Begum v. Punnoo 
Singh, 8 W. R. 362 (1867). 

(4) McIntosh v. Bidhu, 10 C. W. N. 969 
(1912). 

(6) Bishen Chand Basawat v. Nadir 
Hossein, 15 C. 329 (1887). As to the amount 
of inquiry which constitutes an investigation, 
see Koyyana v. Doosy, 29 M. 226 (1906); 
Rahim Bux v. Abdul Kadir, 32 C. 637 (1904) ; 
Bibi Aliman v. Dakeshwar, 1 0. L. J. 296, 
300 (1904). 

(8) Gopal V. Nitobar, 16 0. W. N. 1029 
(1912). * 

(7) Annapurani v. Su]t»ramanian, 31 M. 
347 (1908). 

(8) Varajlal Motichand v, Kachia Garbad, 
22 B. 473 (1896). 

(9) Bhyrub Lall Bhukut v. Moor Abdul 
Hossein, 8 W, R. 93 (1876). 

(10) Mt. Imam Bandee v, Mirssa Mahomed 
Takee, 8 W. R. 27 (1867). 
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lot only the entire release of the property, but also the retention of the attacli- 
nent to such extent as the Court thinks fit.(l) The person against whom an 
irder is passed is the decree-holder. (2) It depends upon the facts of each case 
vlicther the judgment-debtor is a party against whom an order was made so as 
0 be bound by the special rule of limitation prescribed for suits by such a 
)arty.(3) 

Wliere, on the other hand, the claimant does not appear in support of his 
laim (4) or failed to adduce evidence (5) or evidence not wortliy of credit, (G) 
,nd the Court is satisfied of the existence of the conditions mentioned in sect. 281 
now r. 61), the proper order to make is that tlie claim be disallowed. It lias 
)een, however, more recently in some cases held that these provisions con- 
emplate an investigation of the merits of the claim, and that an order is not 
onclusive where the decree has been disallowed for default (7) or withdrawn. (8) 
in order of disallowance enures only to the benefit of the person in whose favour 
b was passed, that is, the attaching creditor.(9) Where the claimant was in 
ctual possession the effeet of an order disallowing his claim was held to be that 
le was in possession witliout title. (10) The effect of an order disallowing the 
laim is to give tlie auction-purchaser a title as against the claimant unless the 
laim is established by suit brought within the period of limitation from the date 
>f tJie order.(ll) Where intervenors claim a share of attached property, the Court 
hould define tlie respective shares of the debtor and the inter venor, and sell the 
lebtor’s definite sliare only.(12) An order infavour of one of several decree-holders 
HI an objection was held not to enure for the benefit of other decree-holders who 


(1) Yashwant Shenvi v. Vithoba Sheti, 12 
231,236 (1887). 

(2) Sardhari Lai r. Aiubika Pershad, 15 0. 
;2I, at p. 625 (1888). 

(3) Guruva v. Subbarayadii, 13 M. 306 
1890 ) ; Shivapa v. l)od Nagaya, 11 P. 114, 
18 (1886) ; Kedar Nath Chatterji v. Raklial 
^as Ohattorji, 16 0. 676, 080 (1888) ; Ajibal 
Niaraainha r. 8hirokoli Tirnapa, 17 B. 629 
1892) ; Ambalathilakath v. Ambalathilakath, 
55 M. 721 (1902). 

(4) Bibi Aliman v. Dakoshwar Pershad, 
C. L. J. 296 (1904) ; Tripoora Soonduroe v. 

jjatoonnissa, 24 AV. R 411 (1876 ) ; Karsan v. 
lanpatram, 22 B. 875, b^,) (1897) ; Sreemunto 
iajrah v. Tajooddeon, 21 W. R. 409 (1874) ; 
^alla Goondur Lall v. Hubeeboonissa, 16 
Y. R. 311 (1871); see Dhunput Singh v. 
hder thunder Doogur, 13 W. R. 121 (1870), 
jut see Mohadeb Mimdal v. Modhoo Mundal, 
16 W. R. 69 (1871) ; Jugal Kishoro v, 
^mbika, 16 C. W. N. 882 (1912). 

(5) Karsan v. Ganpatram, 22 B. 876, 883 
1897); Sreemunto Hajrah v. Tajooddeen, 
J1 W. R. 409 (1874) ; Kaminee Debia v, Tsaur 
Ihundor Roy, 22 W. R. 39 (1874), 


(6) Karsan v. Ganpatram, supra ; Gooroo 
Doss Roy V. Sona Monee, 20 W. R. 345 (1873). 

(7) Kallar Singh v. Toril Mahton, 1 
C. W. N. 24 (1895) [dist in Rahim Bux v. 
Abdul Kader, 32 C. 637 (1904)1 ; see Karsan 
V. Ganpatram, 22 B. 876, 882 (1897); Mo- 
hadeb Mundal v. Modhoo Mundal, 16 W. R. 
69 (1871). 

(8) Munisami Reddi v. Arunachala Roddi, 
18 M. 206 (1894). In Gooroo Das v. Kamal 
Kant, 20 W. R. 466 (1873), it was held 
that if a claim was withdrawn it could not 
bo revived ; in Kumarasamy v. Panna Soona, 
7 M. H. 0. R. 369 (1874), a withdrawal was 
hold not to be a consent to the sale. 

(9) Booliroonnissa Bebeo v. Kureemoon* 
nissa Khatoon, 21 W. R. 230 (1873 ) ; Khub 
Lai V. Ram Lochun Koer, 17 G. 260 (1889) ; 
Giinga Narain Ghosc v. Haradhun Ghoso 
6 W. R. 167 (1866). 

(10) Brijo Kishore Nag v. Ram Dyal 
Bhudra21 W. R. 133(1874). 

(11) Khub Lai v. Ram Lochun Koer, 17 C. 
260 (1889). 

(12) Udit Narain Singh v, Murtaza Klian, 
27 A. 464 (1905). 
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were not parties to the proceedings. (1 ) An order for release being only provisional 
and liable to be set aside by a regular suit, has not the effect of putting an end 
to an attachment duly made. (2) 

" May institute a suit.”— A party to an investigation is excluded from 
any other remedy than that expressly provided for him by rule 63 by a regular 
suit brought within the period of limitation. (3) Wliere, however, a claim was 
rejected but the decree-holder withdrew his attachment, it was hold that the 
parties were restored to the status quo anile, ^nd the claimant was not required 
to bring a suit, (4) though a party may proceed to clear his title by suit even 
though the attachment has ceased to exist. (5) The special right of suit con- 
ferred is not controlled by the proviso to sect. 42 of the Specific Relief Act.(6) 
The right to be established in a suit instituted after an adverse order must be 
substantially the same right as that for which the party has contended in the 
execution, (7) and the suit should be determined by ascertaining the rights 
of the parties at the date of the ordcr.(8) Where the same property is attached 
in execution of different decrees and all the attachments are removed, it is not 
necessary for each attaching creditor to bring a separate suit. A decree obtained 
in a suit brought by one enures to the benefit of all.(9) The rigH of suit is not 
a personal right confined to the original claimant, and therefore a suit will lie 
by the purchaser of the rights of a person who had unsuccessfully filed an objec- 
tion. (10) The attachment constitutes the cause of action, and different purchasers 
of the attached property may be properly joined as defendants in the same 
suit.(ll) 

The decree-holder may sue to have his right to attach, and sell the propcity 
declared. (12) All that he has to prove is that on the date of the attachment the 
judgment-debtor had a subsisting right in the property, and the suit must be 
tried as if it were a suit for possession by the judgment-debtor. (13) The claimant 
may bring a declaratory suit to establish his right,(14) and to obtain any further 


(1) Jagan Nath v. Ganesh, 18 A. 413 
(1896); Vadapalli Narasimham v. Dmnam- 
raju,'31 M. 163 (1967). 

(2) Ram Chandra Marwari v. Mudeshwar 
Singh, 33 C. 1158 (1906); Ali Ahmed v, 
Bansidhar, 31 A. 367 (1909). 

(3) Sottiappan v. Sarat Singh, 3 M. H. 0. 
R. 220 (1866) ; Phul Kumari v, Ghanshyam, 
36 C. 202 (1907) ; Annapurani v, Subra- 
manian, 31 M. 347 (1908). 

(4) Gopal Purdshotam v. Bai Dlvali, 18 B. 
241 (1893). 

(5) Sreeputty Mirdha Kartick Singh. 11 
C. L. R. 181 (1882). 

(6) Kristnam Sooraya v, Pathma Bee, 29 
M. 161 (1905). 

(7) Colvin V. Elias, 2 B* L. R. 212, 214 
(1869) ; fl. c., 11 W. R. 40. 

(8) Harishankar Jebhai tr. Naran Karsan, 
18 B. 260(1893). 

(9) Chintamoncft Sein i>, IgBiir Ohunder, 12 


W. R. 221 (1869). 

(10) Ganesh Prasad v. Kashi Nath Jivan, 
26 A. 89 (1903). 

(11) Dorasamy Pillai v. Muthusamy Morp- 
pan, 27 M. 94 (1903). 

(12) See Mitchell v. Mathura Das, 12 1. A. 
150 (1885) ; Tofail Ahmad v. Banee Madhub 
Mookerjec, 24 W. R. 394 (1875) ; Dallu Mai v. 
Hari Das, 23 A. 263 (1901). 

(13) Vasudeo v. Eknath, 35 B. 79 (1910). 

(14) Narayanrav Damodar v. Balkrishna 
Mahadev, 4 B. 629 (1880) ; R^ovithal v, 
Rikhivadas, 11 B. H. C. R. U74 (1874); 
Kolasherri Illath v. Kolasherri Rlath, 4 M. 
131 (1881) ; Sukhdeo Prasad v, Jamna, 23 A. 
60 (1900 ) ; Bank of Hindustan v, Premchand 
Raichand, 6 B. H. C. R. 0. C. J. 83 (1868), 
with a pra 3 rer for consequential relief; 
Kunhiamma v. Kunhunni, 16 M. 140 (1892) ; 
Sadu bin Raghu t;. Ram bin Govind, 16 B. 
608 (1892). The object is to have the r%ht 
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relief to winch he may be entitled, (1) and need not wait until his possession is 
actually disturbed, (2) and as long as a decree is operative, a temporary cessation 
of the execution proceedings under it does not deprive the execution creditor of 
his rights to sue to set aside the order. (3) There is nothing in these provisions 
which limits the plaintifi’s right to compensation for his loss, or the defendant’s 
responsibility for his wrongful act ; and if the existence of the summary procedure 
leads to delay, and that delay to further loss, the consequences must fall upon the 
defendant.(4) It has been held that a suit by a claimant under sect. 283 of 
the last Code (now represented by1;his rule) should be decreed if it is found that 
the claimant was in possession after a purchase for valuable consideration, but 
that the defendant in such a suit can set up the defence of fraud annulling the 
transfer. (5) In a suit by a judgment- creditor to establish his debtor’s title 
a claimant has no right to set up any irregularities there may be in the execution 
proceedings, a matter with which he is not concerned ; (6) or to imjjeach the 
decree as collusive ; (7) though this last decision has been dissented from on 
the ground that the section docs not introduce an exception to the rule that a 
defendant is bound and entitled to set up every defence available to him. (8) 
When a i)erson fails to establish a prescriptive title in a suit in which he is 
plaintifE, it does not follow that the defendant is entitled to recover the subject 
of such suit in an action brought by him. (9) 

The suits though brought to establish rights negatived in execution pro- 
ceedings are not apj)eals from orders, but substantive suits to all intents and 
purposes, and must be tried like any other suits subject to the ordinary rules 
of procedure and evidence. (10) The Judge is bound to find the facts upon the 
evidence rendered and taken in the suit, and not upon any evidence taken in the 
summary proceeding; (11) nor is the judgment in the claim case admissible.(12) 
Where a suit is brought by an intervonor the onus is on him to prove his title, 
and not on the purchaser to jjrove that of the judgmcnt-debtor.(13) In a suit 


cjatabliflhcd, nut to have the order in the 
claim proceeding set aside : Bibi Aliman v. 
Dakeshwar Porshad, 1 (J. L. J. 296 (1904). 

(1) Sadu bhi Raghu v. Ram bin Govind, 
16 B. 608 (1892). 

(2) Shiivram Chintaman r.'Jivri, 13 B. 34 
(1888). 

(3) Balaji r. Moroba, 21 B. C8 (1895). 

(4) Kishori Mohun Itu v. Hursook Das, 12 
0.696 (1886); 17 C. 436 { 1 889). 

(5) Abdul Kader v. Ali Mia, 16 C. W. N. 
717 (1912) ; 15 C. L. J. 649. 

(6) Tofail Ah m ud v. Bane© Madhub 
Mookerjee, 24 W. R. 394 (1875), 

(7) Gulibai t;. Jagannath Galvankar, 10 B. 
059 (1885). 

(8) Naranayyan v. Nageswarayyan, 17 M. 
389 (1893). 

(9) Shridhar Vinayak v. Babaji, 6 
B. H. C. R. 220 (1869). 

( 10) Kiahori Mohun Rai v. Hursook Das. 12 


C. 696 (1886) ; 17 0. 436, which also deals 
with the question of damages. 

(11) Lokhraj Roy v. Mutty Madhub 8cn, 
14W.R.95(1870). 

(12) Kishori Mohun Rai v. Hursook Daa, 
12 C. 696, 701 (1886) ; 17 C. 436, 439. 

(13) Nathu 8adashiv v. Ramchaudi'a 
Annaji, 5 B. H. G. R. A. C. J. (1868) ; Shekh 
Adam v. Jamnadas Ranchordas, 17 B. 94 
(1891) ; fcJreenarain Chueker butty v. Miller, 
15 W. R. 7 A. 0. C. (1871) ; Govind Atmaram 
r. Santai, 12 B. 270 (1887); Mitchell v, 
Mathura Das, 12 I. A, 150 (1885). As to the 
onus and ovidonco required, see Amjud Ali t\ 
Kunkoo Shaw, 17 W. R. 304 ; s. c., 9 B. L. R. 
app. 28 (1872) ; Tulso© Money t?. Peary Mohun 
25 W. R. 79 (1876) ; Digumbureo Domi v» 
Baneo Madhub Ghoso, 15 W. R. 155 (1871) ; 
Naffur Dass v. Nil Madhub, 11 W. R. 467 
( 1869) ; Mothpora Pandey v. Ram Ruchya, 1 1 
W. R. 482 (1869) : Toofaneo Doss v. Mun 
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brought by the owner against the purchaser, the execution-creditor is properly 
made a party, the object being to restore all parties to the position which they 
occupied previously to such attachment and sale,(l) and if the claimant further 
desires relief by partition all the owners should be made parties. (2) As to the 
position of the debtor in a suit by the creditor, see ante. 

Whether the suit is to be brought in the Ordinary or Small Cause Couit 
depends upon the nature of the claim and the right sought to be enforced. (3) 
The judgment-debtor is not a necessary party. (4) Where an application was 
decreed with costs to be paid by the decree-holders, and the latter were declared 
in a subsequent suit to be entitled to sell the property, but no relief was asked 
in regard to the costs, it was held that they could not be refunded by the Coui t 
executing tk) decree. (5) The effect of a successful suit at the instance of an 
attaching creditor is to set aside the order of release and to restore the state 
of things which it had disturbed. (6) An application to revive a previous 
application for execution, which has been temporarily suspended by an order 
under these provisions, is, according to the Calcutta, Bombay, and Allahabad 
High Courts, governed by Art. 178 of the Limitation Act. (7) A Full Bench 
of the Madras High Court has held that the valuation of the subject-matter of the 
suit is the amount for which the attachment was made. (8) The Privy Council 
have recently determined that a suit under r. 63 falls within clause 1, Ait. 17, 
Sched. IL, Coint Fees Act, and a Court fee of Rs. 10 is payable thereon.(9) 

“ The right which the plaintiff claims to the property in dispute/’ 

means the right which is claimed in the proceeding in respect of the property, 
tliat is, the right to have it sold or the right to have it released fiom attach- 
ment. They do not mean the right or title to the property. When, therefore, 
a claimant, being unsuccessful in a claim, has got the property released from 
attachment by coming to tt'jms with the decree-holder, without notice to the 
judgment-debtors, a suit subsequently brought by him against the juSgment- 
debtors for recovery of possession is not barred. (10) 

lUkhun, 15 W. R. 202 (1871) ; Pomraj v. Varajlal Mulchand, 8 B. 259 (1884) ; Davud 
Narayan, 6 B. 215 (1882) ; Ram Dayal v. Beg v. Kullappa, 11 M. 264 (1887). 

Durga Singh, 12 A. 209 (1890) [decree (4) Ghaai Ram v. Mangal Chand, 28 A. 41 
agaiuefe Hindu father— attachment of joint (1905). 

family property] ; Radha Porshad v. Ram (5) Ragho Nath Das v. Badri Prasad, 0 A. 
Khelawan, 23 0. 302 (1895) [decree against 21 (1883). 

member of Mitakshara family]. Nanni (6) Mahomed Warris v. Pitambur Sen, 21 
Jan V. Karam All, 30 A. 321 (1908). W. R. 435 (1874); Bonomali Rai v. Iho- 

(1) Bank of Hindustan v. Ahmcdbhai, 5 suniio Narain Chowdhry, 23 C. 829 (1896). 

B. H. C. R. 83 (1868), (7) Mitra’s Limitation Act, 4th .«d. 1115, 

(2) Sadu bin Rajhu v. Ram Bin Govind, et where also the diiferenlwiew of the 

16 B. 608 (1892). Madras High Court is given. 

(3) See Shiboo Narain v. Mudden Ally, 7 .(8) Krishnasawmi Naidu v. Somasundaram 

C. 608 (1881) ; Akbar Ali v. Jozuddin, 8 C. Chottiar, 17 M. L. J. 95 (1907). See Dhan 
399 ( 1882 ) ; Mahomed Koya v, Kasmi, 9 M. Devi v. Zaraurrad Begam, 2T A. 440 (1905), 
206 ( 1885 ); Obfaaganlal Nagardas v. Dal- (9) Bibi Phul Kumari v. Ghanshyam Misra, 
sukhram, 4 B. 603 (1879) ; Godha v. Naik 17 M. L. J. 618 (1907). 

Ram, 7 A. 152 (1883) ; Hahi Baksh v. Sita, (10) Morshia Barayal v. Elahi Bux Khan, 
5 A. 462 (1883 ) ; Makund Lai v. Nasir-ud- 3 C. L. J. 381 (1905). 
dill, 4 A. 416 (1882) ; Pagi Partap Hamir v. 
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Subject to the result of such suit.” — ^When property has been 
released from attachment and subsequently declared liable to attachment by 
a decree against which an appeal is pending, a sale of such property before 
the final result of the appeal is not illegal.(l) 

“ The order shall be conclusive.^^ — Where an order has been passed un- 
less a suit is brought, the unsuccessful party cannot assert his right in any capa- 
city, whether as plaintiff or defendant,(2) and he is prevented from pleading 
adverse possession at the date of the order. (3) The conclusiveness exists only as 
rogardsthe particular propertyin dispute.(4) Theorder is conclusive subject to the 
other provisions of the Code, such as those relating to review (5) and revision.(6) 
On the same principle matters finally heard and decided cannot be reopened on a 
second application ; (7) but it has been held that where there is no investigation 
of a claim which is dismissed for default, a fresh claim may be made. (8) The 
discharge of the order of attachment cannot be properly asked for in such suit. 
The intervenor having established his title by declaratory decree, should then 
carry the decree to the Court by which the attachment was issued, when such 
Court, being bound to recognize the adjudication, will govern itself accordingly. (9) 
An order is not appealable. (10) An order passed by a Judge on the Original Side 
of the High Court dismissing a claim preferred by mortgagees of immoveable 
])roperty which was attached in execution, was held subject to appeal under the 
Letters Patent. ( 11 ) 

Attachment before judgment.— By 0. XXXVIII. r. 9 (formerly 487) 
this rule applies to attachiricnt before judgmeut.(12) 

Mortgage. — The distinction between r. 62 and r. 66 is that in the former 

(1) Fathula v. Munyappa, 6 M. 98 (1882). 

(2) Nilo Pandurangi v. Rama Pattoji, 9 B. 

36 (1884) ; Badri Prasad v, Muhammad Yusuf 
1 A. 381 (1877) ; Bapu Khandu v. Baji Jivaji, 

14 B. 372 (1889) ; Achuta v. Mamavu, 10 M. 

367, 361 (1886) ; Surnamoyi Pasi v. Ashutosh 
CloHwami, 27 C. 714, 722 (1900). 

(3) Vclayuihan v. Laksraana, 8 M. 606 
(1885) ; Surnamoyi Dasi v. Ashutosh Gos- 
m\mi, 27 C. 714, 721 (1900) ; [dist. Gond Lall 
Tewari v. Done noth Rain Tewan, 11 C. 673 
(1886)]. 

(4) Diukar Ballal v. ihui Hhridhar, 14 B. 

206 (1889) ; cf. Radha Prasad Singh v. Lai 
Sahab Rai, 13 A. 63, at p. 62 (1890). 

(6) See Cochrane v. Heera Lai Seal, 7 
W. R. 79 (1867). 

(6) Although in Ittiachan v. Velappan, 8 
M. 484, 493 (1886), tho Court appeared to 
consider that it had not tho power, sed qu. 

(7) See Kholat Chunder Ghose v. Bhuggo- 
butty Churn Mookerjee, 14 W. R. 144 (1870). 

(8) See oases cited, ankt at p. 940, and 
SCO ^rala Subba v. Kamsala Timmayya, 31 


M. 5 (1907). 

(9) Kolashorri lllath v. Kolasherri Illath, 4 
M. 131 (1881). See Narayanrav Damodar v. 
Balkrishna Mahadov, 4 B. 629 (1880). 

(10) Bayaramv. Govardhandas, 28 B. 468 
(1904) ; Sakharam Krishna v. Gadya, 2 Bom. 
L. R. 241 (1900) ; Bhajahari Pal v. Ram Lai 
Bas, 6 C. W. N, 63 (1901) ; Abdul Rahman v, 
Muhammad Yar, 4 A. 190 (1880); Nimayo 
Churn v, Jogondro Nath Banerjeo, 21 W. R. 
366 (1874) ; Rash Bohary Mookerjee v. Surno* 
moyo, 9 C. L. R. 79 (1881) [sect. 244 of old 
Code inapplicable as interest was acquired 
prior to suit]; Urjoon Sahoy v. Nil Moneo 
Singh, 20 W. R. 90 (1873). 

(11) Sabhapathi Chetti v. Narayanasami 
Chetti, 26 M. 665 (1901). 

(12) Seo Java Ramgi v. Jadavji Natha, 1 
B. H. C. R. 224 (1864) ; Ex 'parte Gamble, 2 
B. H. C. R. 142 (1866) ; In re Gocool Bass 
Soonderjee, Bourke, 240 (1866); Kartiok 
Chunder Mookerjee v. Mookta Ram Sircar, 10 
W. R. 21 (1868). 
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case the Court, after being satisfied of the existence of the mortgage, sells onl; 
the judgment-debtor’s right of redemption, so that the purchaser does no 
acquire any greater rights than those of redeeming the mortgage. In the latte 
the Court decides nothing as to the existence of the mortgage. The purchase 
buys the property with notice of the mortgage, and subject to such risks a 
the notice might involve. (1) A person who purchases a property in executio: 
of his own decree apparently subject to a mortgage lien as declared by th 
Court under r. 62, without, however, acquiescing in the order made in favou 
of the mortgagee, is entitled to question the mortgage, if done so within a yea 
of the order in the claim case, by way of defence in the suit brought against hin 
by the mortgagee to enforce his lien, although he may not have? instituted an; 
suit under r. 63 to establish the right which he claims in the property in dispute. (2 


Sale generally, 

.] 64. Any Court executing a decfree may order that any pro 

„ ^ ^ perty attached hy it mid liable to sale, o; 

perty attached to be sold such portion thereof as may seem necessary t< 
and proceeds to be paid satisfy the decree, shall be sold, and that th( 
proceeds oi such sale, or a sumcient por 
tion thereof, shall be paid to the party entitled under the decree 
to receive the same. 

Order for sale. — This rule corresponds with sect. 242 of Act VIII. o 
1859, but that section provided only for the sale of such attached property a 
did not consist of money or bank-notes. The present Wording, save the word 
in italics, was introduced by sect. 284 of Act X. of 1877. The words in italic 
arc additions made by the present Code. Where the same property is unde 
attachment by two Courts of different grades a sale effected by the Com*t c 
lower grade is not a nullity. Sect. 63, ante, is a directory section dealing witi 
procedure, and does not take away the jurisdiction to sell conferred on the Cour 
by this rule.(3) Sect. 89 of the Transfer of Property Act contemplates a certaii 
state of things, but where such state docs not exist that section does not exclud 
other ways of enforcing a decree, and a Court has general jurisdiction to direct 
sale, if not under that section, then under this rule. (4) 

May.^^ — ^It is, however, imperative on the Court to act when an applies 
tion is duly made by a party interested and having the right to apply, but whe: 
property has been sold in execution of a decree it cannot be sold ^ain at th 
instance of another decree-holder who attached it prior to the attachment unde 
the decree under which it was sold.(5) 


(1) Slab KuiiWar Singh v, Sheo Prasad 
Singh, 28 A. 418(1906). 

(2) Shah Zia-uddin v. Kailash Chandra 
Shaha, 2 C. L. J. 699 (1906). 

(3) Gopi Chand Bothra v, Kasimuunessa, 


34 C. 836 (1907). 

(4) Abir Paramanik v, Jahar Mahammad 
6 C. L. J. 96 (1907). 

(6) Kashi Nath v. Surbanand Shaha, 12 C 
317 (1886). 
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“Any property attached.’’ — This does not include a decree for money, 
which cannot be sold.(l) 

“ Shall be sold.” — ^When a sale takes place, all previous attachments 
effected upon the property sold fall to the ground.(2) As to payment of 
proceeds to party entitled, see case cited. (3) 

Appeal. — ^An appeal lay under sect, 588 {j) of Act X. of 1877 from an order 
refusing the judgment-debtor's application that the property be sold in successive 
shares, the question being one between the parties in respect of the execution of a 
decree. (4) But see now 0. XLtl. r. 1. 


65. Save as otherwise frescrihedy every sale in execution 
Sales by whom con- of a decree shall be conducted by an officer 
ducted and how made. of the Court or by such other person as the 
Court may appoint in this behalf y and shall be made by public 
auction in manner 'prescribed. 


Sales. — A sale in execution is a sale by the Court which has a statutory 
power conferred on it of transferring the interest of the judgment-debtor to 
the purchaser, and to that end a certain course of procedure is prescribed terminat- 
ing with the sale-certificate. (5) As to sales of agricultural produce, see rr. 74, 75. 
In order that the sale be good it must have been held under a good decree, (6) 
and it must have been conducted by a person duly authorized. The words 
“ whom the Court may appoirU ” in the former section were held to apply not only 
to the words “ any other person/* but also to the officers of the Court.{7) When a 
Court postponed a sale, but information not reaching the Nazir in time, he sold 
the property ; it was held that the sale was void. (8) In sales under the direction 
of the Court it is incumbent on the Court to be scrupulous in the extreme and 
very careful to see that no taint or touch of fraud or deceit or misrepresentation 
is found in the conduct of its ministeTs.(9) Where a sale was conducted by two 
officers of the Court, one a chief clerk and officiating bailiff, and the other, his 
deputy, being the auctioneer, and the purchaser made a bid on the representation 
of the latter in the presence and hearing of the former that he was selling the 
land at the instance of the mortgagees, though a proclamation was read in 
English (which the purchaser did not understand) to the effect that only the 


(1) Gopal Nanashet v. Joharimal, 16 B. 
522 (1891) ; Sultau Kuai r. Gulzari Lai, 2 A. 
290 (1879) ; Tiruvongada v. V 3 rthilinga, 6 M. 
418 (1883) ; Jotindro Nath v. Dwarka Nath, 
20 0. Ill (1891) ; Kashi Nath v. Surbanand 
Shaha, 12 C. 317 (1886). 

(2) Kashi Nath v. Surbanand Shaha, 
12 C. 317 (1886). 

(3) Gayanoda v. Butto Kristo, 33 C. 1040, 
1046 [payment to Crown]. 

(4) Chandhari Sital v. Jhumah Singh, 4 
C. L. R. 27 (1879). 

(5) Baroda Kanta Bose v. Chander Kanta 
Ghose, 29, 0. 682, 686 (1902). 


(6) Jadu Nath Kundn v. Braja Nath 
Kundu, 6 B. L. App. 90 (1871 ) ; Golam Asgar 

V. Xiakhimani Debi, 5 B. L. R. 68 (1870) ; dist. 

in Najabut Ali Chowdhry v. Sheikh Bussoc- 
roolah, 11 B. L. R. 42 (1873). • 

(7) Judoonath Roy v. Ram Bukah Cliat- 
terjee, 12 W. R. 238 (1869). In Omur 
Chnnder Doss v. Soormunnissa Khatoon, 

W. R. 44 (1864), the sale by the Peshkar was 
by direction of the Munsif, who was ill. 

(8) Sant Lai v. Umrao-nn-nissa, 12 A. 96 
(1889). 

(9) Mahomed Kala Mia v. Harperink, 36 
I A. 32. ^ 
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interest of the judgment-debtor was being sold, it was held by the Privy Council 
that as the interest of the judgment-debtor was a mere equity to redeem property 
mortgaged far beyond its value, the Court could not enforce a bargain so illusory 
against a purchaser misled by its agents. And it was also held that the chief 
clerk was right in referring the matter to the Court for direction, and also in not 
proceeding under sect. 306 of the last Code (now represented by r. 84 of this 
Order).(l) 

66 . (/) Where any property is ordered to be sold by public 
Proclamation of sales auction in execution of a decree, the Court 
by public auction. shall cause a proclamation of the intended 

sale to be made in the language of such Court. 

(;:^) Such proclamation shall he drawn uf after notice to the 
decree-holder aiid the jndgment-debtor and shall state the time and 
place of sale, and specify as fairly and accurately as possible — 

(а) the property to be sold ; ^ 

(б) the revenue assessed upon the estate or part of the 

estate, where the property to be sold is an interest in 
an estate or in part of an estate paying revenue to 
the Government ; 

(c) any incumbrance to which the property is liable ; 

(d) the amount for the recovery of which the sale is 

ordered; and 

(c) every other thing which the Court considers material for 
a purchaser to know in order to judge of the nature 
and value of the property. 

[S) Every afplioation for an order for sale under this ride 
shall hcaccompanied hy a statermvd signed and verified in the manner 
hereinbefore prescribed for the signing and verification of pleadings 
and containing, so far as they are known to or can he ascertained hy the 
person making the verification, the matters required hy sub-rule (2) 
to he specified in the proclamation. 

(4) For the purpose of ascertaining the matters to be 
specified in the proclamation, the Court may summon any person 
whom it thinks necessary to summon and may examine him in 
respect to any such matters and require him to produce any 
document in his possession or power relating thereto. ^ 

Proclamation. — ^It has been held that the object of issuing a proclamation 
is to give notice to intending purchasers of what is sold and not to the judgment- 
debtor. (2) The Court should be careful to specify in the proclamation the 


(1) Mahomed Kola Mia v. Harporiak, (2) Lack Bun v. Moheah Dou, 12 W. E. 
36 I. A. 82. 488 (1869) ; Shaikh Abdool v. Syud Jaun Ali, 
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details given in this rule, for an omission causing substantial injury may form 
ground for setting aside the sale under r. 90, Under r. 69 the Court 

may adjourn the sale. It is necessary in such case to mention the date and hour 
of sale. (2) If this is done for a longer period than seven days a fresh proclama- 
tion (3) must issue unless the judgment-debtor waives it.(4) Where there is a 
series of short postponements less than seven days, which taken together in the 
aggregate amount to more than seven days, a fresh proclamation is necessary. (5) 
Another date should be fixed. Where a sale did not take place on the day fixed 
in the original notice, it was held 'chat an indefinite postponement could not be 
regarded as an adjournment from day to day. (6) Proceedings mentioned 
in this rule have been held to be of an administrative and not judicial character. 
They are not therefore orders witliin sect. 47 (formerly 244) or appealable. But 
if a sale does take place objection may be taken on any of the giounds mentioned 
in r. 90 (formerly sect. 311), some of which may relate to the cclntenls of the 
proclamation.(7) It has been said that the sales contemplated by the rule 


18 W. R. 55 (1872) [on one point dissented 
from in Mt. Nuzeeran v. Moulvio Anioc- 
rooddeen, 24 W. R. 3 (1875); sec as to 
docslaratory portion of proclamation, Dwarka 
Nath V. Aloke Chunder, 9 0. 641 (1883), and 
as to discrepancy between proclamation and 
certificate, Uma Churn Sen v. Go bind 
Chunder, 1 C. L. R. 460 (1878), 

(1) See notes to section cited ; andAruna* 
chellam v. Arunachellam, 12 M. 19 (1888); 
Bhoop Singh v, Gouree Mull, S. B, N. W. 533 
(1860) [omission of jumina and name of 
decree-holder ; sale upheld as no injury] ; 
Thakoor Das v. Hardeo, S. D, N. W. (1862) 
104 [application of same decree-holder in 
five separate cases ; entire right of all shanuu 
sold ; failure to specify right of each judg- 
ment-debtor or his liability in each case — no 
injury ; sale upheld] ; Nundeeput ii.Urquhart, 
13 W. R. 20i) (1870) [two lots sold as one 
though proclamation treated them as 
separate] ; Babu Luchmeeput v. Lckraj Roy, 
8 W. R. 416 (1867) [pr.iclamation not spe- 
cifying numbers and values of promissory 
notes sold]. As to misdescription in the 
case of a sale under the Public Demands 
Recovery Act, see Ram Taruk Hazra v. 
Mosaheb Ali Khan, 6 C. W. N. 246 (1901). 

(2) Bhikari Misra v. Rani Surjamoni, 6 C. 
W. N. 48 (1901) ; Mahabir Pershad v. Dhanuk- 
dhari Singh, 8 C. W. N. 686 (1904) ; s. c., 31 
C. 816, 818 (1904) ; Surnomoyoo Debi v. 
Dakhina Ranjan Sanyal, 24 C. 291 (1896). 

(3) See as to necessity for a fresh proclama- 
tion after postponement, Shoshee Mookhee 


V. Dwarka Nath Biswas, 6 W. R. Mia(5. 84 
(1866) ; Sanwal Singh r. Makhu Panday, 2 
A. H. C. R. 143 ( 1 870) ; Okhoy Chunder Butt 
V. Erskine & Co., 3 W R. Misc. 11 (1865) ; 
Tekait Rai v. Mirza Bandeh, 8. D. N. W, 
(1866) 322 (sale taking place on day origi- 
nally hxed after an order for postponement 
had been passed] ; Jhoomuck C!howdhry v. 
Rajah Radha Pershad, 25 W. R 328 (1876) ; 
Roy Gouree Nath v. Pukeer Chund, 1 8 W. R. 
347 (1872); 8m. Asmutoonnissa Bibee v. 
Khudeemoouissa Bibeo, 17 W. R. 278 (1872). 
The omission to issue a fresh proclamation is 
an irregularity only ; Bagal Chunder v. 
Rameshur Mundal, 18 C. 496 (1891). 

(4) Sec Noorul Hosseiii v. Oomatul Fatima, 

26 W R. 34 (1875) ; Baboo Hurdeo Narain v. 
Girdhari Singh, 19 W. R. 227 (1873) ; Bagal 
Chunder v. Rameshur Mundal, 18 C. 496 
(1891); Proo Lall Paul v. Radhika Prosad 
Paul, 6 C. W. N. 42 (1901). 

(6) Jamini Mohun Nundy v. Chundra 
Kumar Roy, 6 C, W. N. 44 (1901). 

(6) Jhoomuch Chowdhry v. Rajah Radha 
Pershad, 26 W. R. 328 (1876). 

(7) Sivagami Ache v. Subrahmania Ayyar; 

27 M. 259 (1903), F. B., dissontmg Irom 
Sivasami Naickar v. Eatnasami Naickar, 23 
M. 698 (1900) ; Lachman v. Ganga, 16 
C. W. N. 713 (1910); Sakhi Chand v. 
Kulanand, 14 C. L. J. 607 (1911); Ganga 
Prosad v. Raj Coomar Singh, 30 C. 617 
(1903). In Rajah Ramessur Pershad v. Rai 
Sham Krissen, 8 C. W. N. 267 (1901), it was 
also held that there was an appeal. 
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are sales in execution of decrees, and the procedure and the rules laid down 
regarding them are framed on the assumption that the property to he sold has 
been already attached. (1) It has been held therefore that property not attached 
and not proclaimed cannot be sold ; (2) and where plaintiff attached before 
judgment and the suit was dismfssed but decreed in appeal, it was held that a 
sale without further attachment was void.(8) It has, however, also been held 
that though the absence of attachment is an irregularity, a sale is not to be 
considered as a nullity merely by reason of the absence of any attachment. (4) 
Publication of a sale-proclamation upon the d6cree-holder’s property at a distance 
of some half-mile from the judgment-debtor’s property is a material irregularity 
in the publication of the sale. (5) The former section was held to have no applica- 
tion to a case in which property was being sold under a mortgage-decree in which 
a claimant objected that the property had previously been sold to him at a private 
sale. (6) An order of sale after attachment on a money-decree may create a valid 
charge on the property. (7) 

“ After notice.^^ — The proclamation was in the Mofussil usually prepared 
without notice to the judgment-debtor and behind his back, and he was not 
therefore likely to receive any intimation of its contents until it was fixed up 
in the Court-house or Collectorate or was published upon the property. The 
faultiness of this practice was held therefore to excuse objection by the judgment- 
debtor, (8) The Code has therefore been altered to give effect to a practice 
followed in Calcutta with great advantage of drawing up the proclamation after 
notice to the parties, who are thus afforded an opportunity of settling the contents 
correctly, and in a great measure are restrained from subsequently raising 
obstructive and dilatory objections. If objections are not taken they may be 
deemed to have been waived.(9) The original Bill proceeding on the ground that 
the object of those proceedings was to give notice to intending purchasers rather 
than the judgment-debtor, (10) required a notification at the time of sale of any 
information coming after issue of the proclamation to the knowledge of the parties 
or of the Court executing the decree. And it was at first considered that as the 
rejections of a claim preferred, or an objection under rule 58, opened up the 
prospect of litigation, the intending purchaser should have notice of the matter. 


(1) T)eno Naiith Ruckit, v. Mutty W Paul. 
1 Hyde 158 (1862-3). 

(2) Bam Onoogroho v. Mt. Mont<jmn, 6 W. 
R. 823 (1866) ; Fida Husain v. Kutub Hnsain, 
7 A. 38 (1884). 

(3) Ram Chand v. Pilam Mai, 10 A. 506 
(1888). 

(4) Kishory Mohun Roy v. Mahomed 
Mujaffar Hosaein, 18 C. 188 (1890) ; 22 C. 
909 (1895) ; distinguished in Sasirama v. 
Meherban, 13 C. L. J. 243 (1911). 

(5) Jamini Mohun Nundy v, Chandra 
Kumar Roy, 6 C. W. N; 44 (1901). 

(6) Himatram v, Khushal Jetheram, 18 B. 
»8 (1893). 

(7) Suraj Bunsi Koer v. Sheo Penhad 


Singh, 5 0. 148 (1879) ; s. c., 6 I. A. 88 ; Rai 
Balkishen v. Rai Sita Ram, 7 A. 731 (1885) : 
sec Madho Parshad v. Mehrban Singh, 18 C. 
157 (1890). 

(8) Rajah Ramessur Porshad v. Rai Sham 
KrisBon, 8 C. W. N. 257, 262 (1901). 

(9) See as to waiver of mis-statementa in 
proclamation, Girdhari Singh, v. Hurdeo 
Narain, 3 I. A. 230 (1876) ArunachoUam 
Chotti V. Arunachellam Chetti, 15 I. A; 171 
(1888) ; Preo Lai Paul v. Radhika Prosaud 
Paul, 6 C. W. N. 42 (1901) ; Pran Singh v. 
Janardan, 14 C. L. J. 54L(1911). 

(10) Lack Ram v, Moheeh Das, 12 W. R. 
488 (1869) ; Saadatmand Khan v. Phu Kuar, 
20 A. 412 (1898) i s. e., 2 C. W.U 650. 
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The Select Committee, however, cancelled the proposed clause which provided 
for inforipation likely to be useful to the public in bidding, and as above 
stated proposed to require the proclamation to be settled after notice to the 
parties. 

“ Time and place of sale.’* — ^Property cannot be sold before the expiry 
of the period mentioned in r. 68. The proclamation should fix a day for the 
sale which is not a holiday, or a day on which the Courts are closed by order 
of the High Court.(l) Both the proclamation of the time and place of sale and 
the holding of such sale at such time and place are conditions precedent to the 
sale being a sale under the Code. (2) It was held under the last Code that it was 
intended that a sale of moveable property should ordinarily be held in some 
place within the jurisdiction of the Court ordering the sale. Good and sufficient 
reason must be shown for directing otherwise. (3) 

The property to be sold.’^ — The judgment-debtor has the right to have 
the property to be sold described with reasonable accuracy. (4) ‘As this is to be 
expressly stated, where the proclamation set out particulars of the property, 
but subsequent to such proclamation a portion of the property was released 
to a third party, it was held that a fresh proclamation must be made. (5) If a 
Court directs the sale of property not warranted by the decree, the person 
aggrieved may follow the property in a regular 8uit.(6) In a recent case 
where decree-holders had applied for execution by attachment and sale of a 
certain encumbered share of a mdhalf which was fully described in the 
Schedule, and the share was attached and sold, but the Subordinate Judge 
granted a certificate stating that a different and unencumbered share had been 
purchased, it was held by the Privy Council that there was no power to sell 
the latter share, since this was not a case of a mere misdescription but of a 
mistake as to identity. (7) The sale of a decree partly executed only enables 
the purchaser to execute what remains to be carried out. (8) In the under- 
mentioned case (9) it was held that the sale of a decree for possession of land 
did not carry the mesne profits to the debtor. An application to set aside a 
sheriff’s sale or for compensation on the ground of deficiency in the area of 
land sold was refused. (10) 

“ The revenue assessed.’^ — ^Not stating the revenue is an irregularity, but 


(1) Haro Jemadar v. Jadub Chundor 
Holdar, 3 W, R. Misc. 24 (1866). 

(2) BasharutuUa r. Uma Churn Dutt, 16 
0. 794 (1889) ; as to place of sale, boo Govind 
8alokar v. Bank of India, 4 B. H. C. R., A. C. 
J. 164 (1867). 

(3) Tjakshmibai v. Santapa Rivapa, 13 B. 
22 (1880). 

(4) Rajah Ramessur l*cr8had v. Rai 8hain 
Krisson, 8 C. W. N. 267 (1901). 

(5) Shib Prokash Singh v. Sardar Doyal 
Singh, 3 C. 644 (1878). 

(6) Assamathem Nossa v. Roy Lutohmee- 


put, 4 C. 142 (1878 ) ; see Dorab Ali Khan v. 
Khajah Mohocoodoen, 3 C, 806 (1878) ; as 
to purchaser’s right to recoivo back puichase- 
monoy, seo r. 93; distinguished in Ram 
Kumar v. Ram Gour, 37 C. 67 (1909). ' 

(7) Raja Thakur Barmha v. Jiban Ram 
(P.C.), 19 C L. J. 161(1913). 

(8) Grish Chundor Chuckorbutty v. Grish 
Chundor Chuokevbutty, 6 C. 243 (1880).' 

(9) Ganosh Lai Towiiri v. Ramnarain, 6 
C. 213 (1880). 

(10) Ram Narain v. Dwarka Nath Khettry, 
4 C. W. N. 13 (1899). 
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this objection should be taken in the first Court when seeking to set aside a sale.(l) 
The words “ fart of an estate ” mean an aliquot part of an estate. (2) 

“ Any incumbrance.” — In the case of a mortgage the amount of the mort- 
gage-debt unpaid should be stated.(3) An absence of the specification of 
the incumbrance may amount to a material irregularity avoiding the sale. (4) 
[f a decree -holder knowing of the existence of an incumbrance does not notify 
t, the land passes free from it.(5) Senible, a third person purchasing mortgaged 
property bond fide at a sale in execution of^a money-decree obtained by the 
aiortgagee against the mortgagor obtains a good title free from the mortgage- 
ien unless the sale is made subject to it.(6) Where the holder of two decrees 
attached property in execution of one of them, he was held to have a right to 
itate in the notification of sale that he likewise claimed the same property in 
latisfaction of his second decree.(7) It was held that claims admitted by the 
parties or established by decree of Court should be entered in the proclamation 
iS charges upon the property, though they came to the knowledge of the Court 
in an inquiry under this rule only, and have not been made the subject of an 
)rdcr und(‘r sect. 282 of the former Code. It was also held that mortgages 
aoted in the proclamation as claims upon the property sold, should not necessarily 
be entered in the certificate of sale, or be computed as part of the purchase -money 
anless they had been admitted by the parties or established by decree, oi' unless 
3hey had been declared under that section to be cLarg(‘S on the property, and the 
3ourt has seen fit to sell it subject to them, but they should be so entered and 
mmputed if they have thus been admitted or established, or if they had been 
leclared under that section and the sale was held subject to them.(8) 

Every other thing.” — It has been held that the proclamation should 
ipecify as fairly and accurately as possible the value of the property, inasmuch 
IS it was a material fact for the purchaser to know in judging of the nature 
ind value of the property. (9) It was proposed to amend the rule to the effect 
hat no valuation was to be entered in the proclamation. But this 'proposal 


(1) Macurtghten v, Mahabir l*ershad, 9 C. 
156 (1882) ; Madarehah Maracayar v. Palani- 
tppa C/liotti, 23 M. 628 (1900). 

(2) Kally Prosonno Bose v. Bino Nath 
duliick, IIB. L. R. 56 (1873). 

(3) Mohunt Megh Lall v. Shib Peruhad 
nadi, 7 C. 34, 41, 42 (1881). 

(4) Moti Laul Roy v. Bhawani Kuinari 
)ebi, 6 0. W. N. 836 (1902). 

(6) Kasturi v. Venkata Chalapathi, J5 Al. 
12 (1892) ; and see Nursing Narain Singh 
. Raghoobur Singh, 10 C, 609 (1884) ; but 
1 Bombay registration was held to be notice, 
Ihorido V. Ravji, 20 B. 290 (1896) ; which 
^as doubted in Ram Chandra v. Jairnm, 22 
1. 686, 691 (1897). As to estoppel on real 
wner, see Baswantapa Shidaj)a v. Ranu, 9 B. 
6, at p. 93 (1884). 

(6) Husein v. Shankagiri Guru, 23 B. 119 


(1898); Sahadu Alauaji v. Beriya Jaba, 14 
Bom. L. R. 254 (1911). 

(7) Balakeo Lall v. Khuruckdhareo Singh, 
12 W. R. 79 (1869) ; whore mortgagee sells 
under separate decrees for instalments of 
same debt, see Bosibai v. Ishwardas, 15 B. 
222 (1891). 

(8) Shantappa v. Subrao, 18 B. 176 (1893). 

(9) Saadatmand Khan v. Phul Kuar, 2 
C. W. N. 660 (1898) ; s. c., 20 A. 412 ; 25 
I. A. 146 ; Rajah Ramessur Porshad v. Rai 
Sham Krissen, 8 C. W. N. 267 (1901) ; Ganga 
Prosad v. Raj Coomar Singh, 30 C. 617 
(1903) [right of appeal]. As to whether 
there should bo a regular investigation into 
the question of valuation, see Kashi Pershad 
Singh V. Jamuna Pershad Singh, 31 C. 922 
(1904) ; B. c., 8 G. W. N. 264. 
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lias not been adopted. If the property of which the sale is sought is a debt, 
and the Court receives notice from the alleged debtor that no debt exists, the 
Court should satisfy itself as to the existence or otherwise of the debt, and if it 
comes to the conclusion that no debt exists should abstain from proceeding to 
sale.(l) Should the Court have reason to believe that the property the sale of 
which was asked for was held by occupancy tenure, it is its duty to notify that 
fact in the proclamation as a warning to prospective bidders.(2) 

“ Every application,” etc., sub-rule (3).— The Code has thus adopted 
a practice stated to have obtained in the Madras presidency, (3) under which 
the decree-holder is required tc assist the Court by ascertaining and communicat- 
ing tlie particulars to be specified in the proclamation of sale. 

For the purpose of ascertaining,” sub-rule ( 4). — ^An objection raised 
in the course of an inquiry under this rule cannot be treated as a clann under 
r. 58 (formerly 278), the latter rule having reference to claims to and objections 
to attachment. (4) Where a. person came forward in response to a notice issued 
under this rule, and claimed a mortgage-lien over the property, which was allowed 
and entered in the proclamation of sale, and the property was sold, it was held 
(Jiat the plaintiff (whose proper remedy was indicated) could not sue to liave the 
sale set aside and a re-sale ordered of the property freed from the alleged in- 
cumbrance. (5) The enquiry under this rule should be of the most summary 
charactcr.(6) An order by an executing Cotut under this rule, determining the 
valuation of immoveable properties attached and sought to be sold in execution 
of a decree is not appealable as a decree.(7) 


67 . (i) Ever// proclamation shall be made and 'published 
Mode oi making pro- cis nearly as may he, in the manner prescribed 
ciamation. by rule 54, suh-rule (;:^). 

(/?) Where the Court so directs, such proclamation shall 
also be published in the local official Gazette, or in a local news- 
paper, or in both, and the costs of such publication shall be deemed 
to be costs of the sale. 

(;/) Where property is divided into lots for the purpose of being 
sold separately, it shall not be necessary to make a separate prodanm- 
tion for each lot, unless proper notice of the sale cannot, in the 
opinion of the Court, othermse be given. 


(1) Harilal Amthatbhai v, Abhesang Meru, 

4 B. 323 (1880) ; Siri a]! V. Muckanachary, 10 
M. 194 (1887). 

(2) Basdoo Perasad v. .Intlian Ram, 27 A. 
084 (1905). 

(3) In Sm. Giribala Dcbia v. Mina Kumari, 

5 0. W, N. 497 (1900), it was pointed out 
that there was no express provision requiring 
the decree-holder to notify incumbrances, 
though under the High Court indes he had 
to notify the existence of arrears. In Ram 
Chandra v, Jairam, 22 B. 686, 691 (1897), it 


was hold that the applicant was bound to 
disclose his own lions. 

(4) Bhiku Bal Patil v. Khemohand 
Kulorshet, 14 B. 369 (1890). 

(5) Parshotam Manji v. Ganosh Vinayak, 
23 B. 759 (1899). 

(6) Pran Singh v. Jauardan, 14 C. L. J, 541 
(1911). 

(7) Deoki v. Bansi, 16 0. W. N. 124 (1911) ; 
Panch Duar v. Mani Rant, 16 C. W. N. 970 
(1912). 
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Shall be made.^— See notes to last rule and to r. 5, and as to fixing in 
Court House note.(l) The words “ as nearly as -inay he ” have been inserted 
because the provision applies generally to sales of both kinds of property, and 
in the case of moveables the provisions of r. 5 relating to immoveables cannot 
be applied in their entirety. An omission to carry out the provision of this rule 
is an irregularity, but does not render a sale void.(2) 

Advertisement. — It is right that the Court should permit any advertise- 
ment reasonably required which might have the effect of giving notice to all 
possible purchasers. (3) The power of advertisement is now still further extended, 
and an option is given nob to publish in the Gazette, which is not commonly 
read by the classes most affected. The costs are as under the last Code costs in 
the sale. (4) A want of correspondence between the advertisement and the 
schedule of tlui proclamation is an iiregularity which might need to be set 
right by the Court if the sale was otherwise regular. (5) 

“ Lots.’^ — The substance of the decision (6) on the subject of the division 
of a joint area into lots has been incorporated. It had been previously held, 
prior to the amendment of the last Code by sect. 29 of Act VIT. of 1888, that 
where several separate properties are attached there must be a separate 
proclamation. (7) 

68 . Save in the case of property of the kird described in 
Time of sale proviso to nde 4S, no sale Aereunder shall, 

without the consent in writing of the j udgnient- 
debtor, take place until after the expiration of at least thirty 
days in the case of immoveable property, and of at least fifteen 
days in the case of moveable property, calculated from the date 
on which the, copy of the proclamation has been ajfioced on the 
court-house of the Judge ordering the sale. 


“ Consent.” — An application made on the day of sale by the judgment- 
debtor that a part only of the property should be sold, instead of the entirety, 
is not a consent under this rule.(8) 

Sale in contravention of rule. — ^There has been a difference of opinion 
on the question whether contravention of the provisions of the section (290) 
wliich this rule replaces, is an illegality vitiating the sale, (9) or as is the caSe 


(1) Mohunt Megh Lai Poore© v, Shib 
PoMhad Madi, 7 C. 34 (1881). 

(2) Nana Kumar Roy v. Golam Chunder 
Dey, 18 C. 422 (1891) ; Jageinath Sahai v. 
Dip Rani Koer, 22 C, 871, 876 (1896). 

(3) Rai Monindra Bahadoor v. Luohmesh' 
war Singh, 1 C. W. N. civ. (1897). 

(4) Thus removing the difficulty dealt 
with in Kristo Elishoro v, Sooijonath Sircar, 
10 W. R. 354 (1868). 

(6) Raja Thakur Barmha v. Jiban Ram 
(P.C.), 39 C. L. J. 161 (1913), p. 166. 


(6) Pedro de Penha v. Jalbhoy Ardeehir, 
12 B. 368 (1887). 

(7) Tripura Sundari v, Durga Chum Pal, 
11 C. 74 (1884). 

(8) Harbuns Sahai v. Bhairo^eiahad, 6 0. 
259 (1879). 

(9) Bakshi Nand v. Malak Chand, 7 A. 289 
(1886) ; SadhuBaian v. Panchdeo, 14 0. 1. 
(1886) ; Jasoda v. Mathura Das, 9 A. 611 
(1887) ; Ganga Prasad v. Jag Lai Rai, 11 A. 
363 (1889). 
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a mere irregularity, (1) which did not avoid the sale in tlie absence of proof of 
substantial injury. 

69 . (jf) The Court may, in its discretion, adjourn any sale 
Adjournment or stop- Ae/eunder to a Specified day and hour, and 
pageofisie. the officer conducting any such sale may in 

his discretion adjourn the sale, recording his reasons for such 
adjournment : , 

Provided that, where the sale is made in, or within the pre- 
cincts of, the court-house, no such adjournment shall be made 
without the leave of the Court. 

Where a sale is adjourned under sub-nde (J) for a longer 
period than seven days, a fresh proclamation under rule 67 shall 
be made, unless the judgment-debtor consents to waive it. 

(o) Every sale shall be stopped if, before the lot is knocked 
down, the debt and costs (including the costs of the sale) are 
tendered to the officer conducting the sale, or proof is given to his 
satisfaction that the amount of such debt and costs has been 
paid into the Court which ordered the sale. 

The Court. — That is the Court executing the decree. A Judge cannot 
order a Subordinate Judge to postpone a sale in a case pending before the Court 
of the latter officer. (2) 

Adjournment. — This is a matter of discretion. Whether it should be 
granted must be determined upon the particular facts, and precedents (3) 
are not profitable. The Court must consider not only the interests of the 
judgment-debtor, but also the possibility of prejudice to the decree-holder. 
When, however, a sale is adjourned, the provisions of the rule should be followed 
witli exactitude. (4) See notes to r. 66, ante, Proclamation.” It is the practice 
to place all properties intended for sale on a list, and to proceed with the sales 
from day to day, commencing on an appointed day. As each property is taken 
up in its turn, an adjournment of the sale of a particular property which is the 


(1) Kokil Singh v. Edal Singh, 31 C. 386 
(1904); Tassaduk Rasul Khan v, Ahmad 
Husain, 21 C. 66 (1893) ; 20 1. A. 176 ; Abdul 
Nasia v. Doobal Da;:;^, 1 1 C. L. R. 302 (1882) ; 
Mohunt Megh Lali Pooreo v. Shib Fershad 
Madi, 7 C. 34, 39 (1881) ; Venkata v. Sama, 
14 M. 227 (1890) ; Bagal Chunder v. Ramo- 
shur Mundal, 18 C. 496 (1891) ; hold also that 
it was not nocessary that sect. 290 of former 
Code must be equally followed when adjourn- 
ment under sect. 291 of that Code unless all 
the judgment-debtors waived fresh proclama- 
tion] ; Rahchandar Bahadur v, Kamta 
Prasad, 4 A. 300 (1882). 


(2) Jaisteo Ram v. Bijai Kooer, 5 A. H. C. 
R. 177 (1873). 

(3) Janakeo Nath Mookerjee v. Radha 
Mohun Chatterjeo, 20 W. R. l30 (1873); 
Ahmed Reza v. Khujooroonissa, 13 W. R. 281 
(1870) ; Venkata Narasimha v. Venkata 
Krishna, 6 M. H. C. R. 410 (1870) ; Govind 
Valekar v. Bank of India, 4 B. H. C. R., A. 
C. J. 164 (1867) [sale need not be dosed on 
hrst day ] ; Jaistee Bam v. Bijai Kooer, 5 A. 
H. C. R. 177 (1873). 

(4) Venkata Subbara}^ v. Zamindar of 
Karvetinagar, 20 M. 159 (1896). 
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consequence of sucli procedure is not an adjournment within the meaning of this 
rule.(l) 

“ Any sale.”— The rule applies to mortgage-sales. (2) 

“ Specified day and hour.”— See notes to r. 66, Proclamation.” Assum- 
ing that a fresh proclamation is necessary, an omission to issue it is only an irregu- 
larity, and if it involved no loss to the judgment-debtor, it cannot be set aside. 
Thus where a sale was postponed and a fresh proclamation was issued directing 
it to be held on a certain date, but owing to the absence of the presiding officer 
on that date it took place some days later, the Privy Council held that it was not 
in contravention of sects. 289 and 291 of tlie last Code (now represented by rules 
66 and 69 of this Order) and that even if there had been any irregularity in it, 
it could not be set aside in the absence of substantial injury. (3) In such case 
the judgment-debtor should object to the confirmation of sale and not seek to 
impeach it by suit. (4) 

“Fresh proclamation.” — Bee notes to r. 66, ‘‘ Proclamation.” 

“ Knocked down.”— A bid may be withdrawn until the lot is knocked 
down.(5) 

Payment. — An assignee after decree in a mortgage-suit is entitled to deposit, 
and where this was refused and tlie judgment-crediitor bought himself, the sale 
was set aside. (6) A payment made to prevent a sale is not a voluntary payment, 
whether made by the debtor or a third party claiming the property. (7) 

70. Nothing in rules (id to 09 shall he deemed to apply to 
Saving of certain case in which the execution of a decree 

sa/es. . lias been transferred to the Collector. 

71. Any deficiency of price which may happen on a -re-sale 

purchaser t)y reason of the purchaser’s default, and all 
answerable for loss on expenses attending such re-sale, shall be certi- 
fied to the Court or to the Collector or suh- 
ordinate of the Collector, as the case may he, by the officer or other 
person holding the sale, and shall, at the instance of either the 
decree-holder or the judgment-debtor, be recoverable from the 


(J) Lai Mohun Chowdhry v. Nunu Moha- 
tned, 17 C. 152 (1889). 

(2) Seo Rajah Ram Singhji v. Chuimi Lai, 

19 A. 206 (1897) ; Harjas Rai v. Rameshwar, 

20 A. 354 (1898) ; seo Bibi Jan Bibee v. Saohi 
Bowa, 8 C. W. N. 684 ; s. o., 31 C. 863 ; Bipiu 
y. Jatindra, 37 C. 897 (1910). 

(3) Thakur Rang Lai v. Ravanesbwar 
Pershad, P. C., 16 C. W. N. 1 (1911) ; 88 
L A. 200. 

(4) Qajrajmati Toorain v. Akbar Hossain, 
17 M. L. J. 112 (1900) I 8. c., 9 Bom. L. R, 


83; 34 I. A. 37; 29 A. 190; 11 C. W. N. 
393. 

(6) Agra Bank v, Hamlin, 14 M. 236 
(1890); Kenaram v. Kailash Chandra, 18 
C.L.J. 63(1913). ^ 

(6) Bihari Lai v. Ganjiat Rai, 10 A. J. 
(1887). 

(7) Omrito Lai Sircar v. Ramdhun Chakoo, 
18 W. R. 603 (1872) : Fatima Khatoon v. 
Mahomed Jan Ohowdry, 12 M. 1. A. 66 
(1868) ; Act IX. of 1872, sect. 09. 
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defaulUwgf furchmer under the 'provisions relating to the execution 
of a decree for the payment of money. 

“Purchaser’s default.” — Sect. 254 of Act VIIL of 1859, so far as it 
relates to the subject-matter of the present rule, ran, “ If the ^proceeds of the 
sals which is eventually consummated he less than the price hid hy such defaulting 
purchaser the difference shall he leviable from him under the rules for enforcing the 
payment of money in satisfaction fif a decree of Court. The present wording 
was adopted by sect. 293 of Act X. of 1877, save as indicated in italics. ' Of 
the alterations so indicated the oi.ly important ones are the addition of the words 
“ or to the Collector or subordinate of the Collector^ as the case may hef and “ or 
other person ” which were made by the present Code. 

The rule applies to re-sales in consequence of default in payment of deposit 
under 0. XXL r. 84, or in payment of purchase-money under 0. XXL r. 85 
and 0. XXL r. 86 ; (1) and under 0. XXL r. 77 ; (2) and whether the property 
be moveable or immoveable : (3) even when the property is re-sold forthwith, 
owing to the judgment-creditor repudiating the bid of his agent ; (4) also where 
the purchaser refuses to pay the purchase-money owing to the same property 
being sold the next day in execution of a decree of another party who had a 
previous lien on the property ; (5) but the re-sale must be of the same property 
as lirst sold and under the same description, and any substantial difference in 
matters required by 0, XXL r. 66, disentitles the decree-holder to recover any 
deficiency of price. (6) It does not apply to a case where the purchaser makes 
default and a re-sale is ordered but does not take place owing to the property 
being sold in execution of another decree at the instance of another judgment- 
creditor at a lower price. (7) 

“Any deficiency of price.” — ^Does not include interest on the price.(8) 

“ Shall be certified.” — The absence of a certificate will not prevent the 
decree-holder or the judgment-debtor from recovering the deficiency from the 
defaulter. (9) 

“ At the instance of either the decree-holder or the judgment- 
debtor.” — The judgment-debtor is not bound to proceed under this rule, and 
it does not debar him from having the re-sale set aside on the ground of irregu- 
larity ; (10) nor does it debar the judgment-creditor from proceeding upon his 
decree against any other property of the judgment-debtor than that originally 


( ] ) Javhorbai v. Haribhai . 6 B. 676 (1881). 

(2) Ramdhani v. Rajrani, 7 C. 337 (1881) ; 
Rajendra Nath v. Ram Charan, 2 0. W. N. 
411 (1898). 

(3) Ramdhani v. Rajrani, 7 C. 337 (1881). 

(4) Vallabhan v. Pangunni, 12 M. 464 
(1889). 

(6) Sooraj Buksh v. Sroo Kishen, 6 W. R. 
Mis. 126 (1866). 

(6) Baijnath Sahai v, Moheep Narain, 16 


0. 636 (1889). (^. Gangadas v, Bai Suraj, 
36 B. 329 (1911) ; 14 Bom. L. R. 260. 

(7) Biflokha Moyeo v. Sonatun, 16 W. R. 14 
(1871). 

(8) Soorj Buksh v. Sreekishon, 9 W. R. 
600(1868). 

(9) Tapes! Lai v. Deoki Nandan, 19 A. 22 
(1896). 

(10) Bepin Chunder v. Modhoo Suduu, 12 
C. L. R. 316 (1882). 
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sold.(l) He lias not to wait till the deficiency is realized ; (2) nor can the amount 
Wd at the first sale be deducted from the decretal claim ; (3) but the Calcutta 
High Court held that the judgment-debtor was entitled to credit for the full 
amount bid at the first sale. (4) 


Defaulting purchaser.” — The principal and not the agent bidding at 
the sale is liable, and recourse should be had against the principal, and on his 
proving his repudiation, the agent can be proceeded against on breach of contract 
or for a fslse representation.(6) 

Suit. suit will lie to set aside an order under this rule. (6) 

Appeal. ^An appeal, it was held, lay from an order rejecting a petition to 
lecover from a defaulter who was the judgment-creditor ; (7) and even where 
the defaulter was not a party to the 8uit.(8) The Allahabad High Court, 
however, held that no appeal lay ; (9) while the Calcutta High Court held 
that both an appeal and a second appeal lay from an order directing a defaulter 
to make good the deficiency. (10) 


72. (!) No holder of a decree in execution of which 
Decree-holder not to Property is sold shall, without the express 

!Shout MnnfaBion”*^ permission of the Court, bid for or purchase 
^ * the property. 

(2) Where a decree-holder purchases with such permission, 

Where decree-holder puTchase-money and the amount due on 
purchases, amount of the decree may, subject to the f revisions of 
be taken u section 73, be set ofE against one another, and 
the Court executing the decree shall enter 
up satisfaction of the decree in whole or in part accordingly. 

(3) Where a decree-holder purchases, by himself or through 
another person, without such permission, the Court niay, if it 
thinks fit, on the application of the judgment-debtor or any 
other person whose interests are affected by the sale, by order set 
aside the sale ; and the costs of such application and order, and 
any deficiency of price which may happen on the re-sale and all 
expenses attending it, shall be paid by the decree-holder. 


(1) Khiroda Moyee v. Golam Somdauoe, 21 
W. R. 149 (1874) ; 13 B. L. R. 114. 

(2) Gk)ur Chonder v. Chunder Coomar, 8 C. 
291 (1882); 10C.L.R.236. 

(3) Anandiav Bapuji v, Shekh Baba, 2 B. 
562 (1878). 

(4) Joobraj Sing v. Gout Bukah, 7 W. R. 
110 (1867). 

(5) Huroe Ram v. Hur Pershad, 20 W. R. 
80 and 397 (1873). 

(6) Tapesi Lai v. Deoki Nandan, 19 A. 22 
(1896). 


(7) Vallabhan ». Pangunni, 12 M. 454 
(1889) ; Amir Baksha v. Vonkatachala, 18 M. 
439 (1895). 

(8) Baijnath Sahai v, Mohe^ Narain, 16 
0,535(1889). 

(9) Uahi Baksh v. Baij Nath, 13 A. 569 
(1891) ; Deoki Nandan v. Tapesi Lai, 14 A, 
201 (1892). 

(10) Kali Kishoie v. Quru Prosad, 26 C. 99 
(1897) ; 2 C. W. N. 408 ; Rajendra Nath 
Ram Charan, 2 C. W. N. 411. 
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Bidding by decree-holder.— This rule is similar to sect. 294 of Act X. of 
1877, save that the last clause has been added by Act XIV. of 1882, and the 
words in italics by the present Code. Of these, the words subject to the pro- 
visions of section 73 ” have been substituted for “ if he so desires^'' and the words 
“ whose interests are affected fey for “ interested in*^ 

“ Holder of a decree.” — ^An assignee of a decree under an oral agreement, 
the consideration of which was not paid till after the sale, is not a decree-holder, 
and it is unnecessary for him to (jbtain permission to bid.(l) 

Where a decree-holder purchases.” — ^He is bound to exercise the most 
scrupulous fairness ; if he or his agent dissuades others from purchasing, or 
openly disparages the property, (2) it is sufficient ground to set aside the sale. (3) 
The Privy Council have held that that is too sweeping in its terms, and leave 
to bid puts him in the same position as any other purchaser. (4) It would be 
different if the disparaging remarks were made by a purchaser who was not the 
decree-holder. (5) If the decree be reversed the sales under it to decree-holders 
fall through, but not the sales to bond fide purchasers who were not parties. (6) 
A decree-holder purchasing with leave to bid and set off must pay the deposit 
required by sect. 306 (0. XXL r. 84) in cash,, but the sale ought not to be set aside 
for default where all parties (including the Government as represented by the 
officer conducting the sale) waive their right to the deposit in cash.(7) 

With such permission.” — The decree-holder is absolutely bound to 
obtain permission before he can purchase.{8) Leave to bid puts the decree- 
holder in the same position as any other purchaser. (9) 

Be set off.” — This was not allowed where the provisions of sect. 295 of 
the former Code applied, (10) the set off being intended to prevent trouble and 
inconvenience and not to alter the substantial nature of the transaction ; (11) 
and the set off can only be accepted for so much of the judgment debt as the 
assets applicable to its discharge may suffice to satisfy. (12) The purchaser can 
only be compelled to refund the rateable amount due to the other attaching 
creditor, either by summary process in execution, or by suit, or he,may be given 
the option of electing a re-sale. (13) The terms of the present rule make the set- 
off subject to the provisions of sect. 73. A mortgagee decree-holder, with 

(1) Dakshina Mohan v. Basumati, 4 C. W. 

N. 474 (1900). 

(2) Rukhinco Bullubh v. Brojonath, 6 C. 

308 (1879). 

(3) Woopendro Nath v. Brojendro Nath, 7 

O. 346 (1881). 

(4) Mahomed Mira v. Savvasi Vijaya, 23 
M. 227 (1899) ; 27 1. A. 17 ; 4 C. W. N. 228 ; 

Dakshina Mohun r. Basumati, 4 C. W. N^ 474 
(1900). 

(6) Lalmohun v, Nunu Mohamed, 17 C. 152 
(1889) ; Gunga Narain v. Annada Moyee, 12 
C. L. R. 404 (1883). 

(6) Zain-ul-Abdin v. Muhammad Aaghar,. 

10 A. 106 (1887) ; 15 1. A. 12 ; 8ot Ui^dmal 


t). Srinath, 27 C. 810 (1900) ; 4 C. W. N. 692. 

(7) Gopal Singh v, Roy Bunwari, 6 C. L. R. 
181 (1879). 

(8) Rukhinpo Bullubh v. Brojonath, 6 C. 308 
(1879). 

(9) Mahabir Pershad v. Macnaghten, 16 0. 
682 (1889 P. C.) ; 16 1. A. 107, p. 114 ; Maho- 
med Mira v. Sawasi, 23 M. 227 (1899 P. C.). 

(10) Shrinivas v, Radhabai, 6 B. 670 (1882). 

(11) Taponidi v. Mathura Lall, 12 C. 499 
(1885). 

(12) Viraragava v. Varada Ayyangar, 6 M. 
123 (1882). 

(13) Madden v. Chappani, 11 M. 356 (1887). 
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permission, purcliasing the mortgaged property in execution of a decree, and 
setting off the price, which was insuflS.cient to satisfy his decree, was not bound 
in subsequent execution proceedings to give credit for the market value of the 
mortgaged property, but only for the actual purchase price ; (1) but where the 
property sold was the equity of redemption, and after purchase the mortgagee 
decree-holder applied for execution of the balance of his decree against the 
assignee of the mortgagor, he had to give credit for the price set off, plus the 
mortgage debt, that being what an independent person would have had to pay 
if he had purchased. (2) It would be otherwise if he had sold the mortgaged 
property. (3) The mortgagee decree-holder purchasing docs not stand in a 
fiduciary position towards his mortgagor,(3) and is only obliged to give credit 
for the amount of his bid.(4) In the Mofiissil the purchaser may give a receipt 
for the amount due under his decree, instead of paying cash into Court. (5) 

“By himself or through another person.”— A purchase by the un- 
divided son of a decree-holder is presumably with joint funds and is the purchase 
of the decree-holder.(6) 

“ The Court may.” — It is discretionary with the Court to sot aside a sale, 
and it will not do so if no substantial injury has resulted. (7) 

“ On the application of the judgment:debtor.”— -This cannot be done 
by suit as the dispute fall^ within sect. 47 ; (8) even where the sale was procured 
by fraud, and purchased by a person who was not a party, a suit will not lie, 
at all events as against the judgment-creditor ; (9) likewise where the sale was 
brought about secretly and the purchasers were hemineedars of the decree- 
holders ; (10) nor will a suit for possession lie after the sale has been set aside. (1 1) 

“ By order set aside the sale.”— A purchase by a decree-holder, without 
permission, is not i'pso facto void ; it is a good sale until set aside ; (12) but where 
he applied for permission and it has been refused and yet he purchased henami 
the sale was set aside. (13) 

Appeal.— An appeal lies, from an order under this rule under 0. XLIIT. 
r. 1 (/). But it was held that no appeal lay from an order refusing permission 


(1) Muhammad Husen v. Thakur Dharam, 
ISA. 31 (1896). 

(2) Kriflhnasami Janakiammal, 18 M. 
163 (1893). 

(3) Sheonath Doss v. Janki Prosad, 16 0. 
132 (1888) ; Mahabir Pershad v, Macnaghten, 
16 C. 682 (1889 P. C.) ; 16 I. A. 107, p. 114. 

(4) Gunga Pershad v. Jowahir, 19 C. 4 
(1891). 

(6) Khellat Chundor v. Keshub Chunder, 
16 W. R. 46 (1871). This decision was before 
there was any provision for set off in the 
Code. 

(6) Narayan v. Anaji, 5 B. 130 (1880). 

(7) Mathura Das v. Nathuni Lall, 11 C. 731 
(1886). 

(8) Viraraghava v. Venkatacharyar, 6 M. 


217 (1882) ; Genu v. Sakharam, 22 B. 271 
(1896). 

(9) Sakharam v. Damodar, 9 B. 468 (1885) ; 
Mohendro Narain v. Gopal Mondul, 17 C. 769 
(1890). 

(10) Durga Kunwar v. Balwant Sing, 23 A. 
478 (1901). 

(11) Viraraghava v. Venkata, 16 M. 287 
(1892). 

(12) In the matter of Veerapah Chetty, 14 
W. R. 405 (1870) i 8. c., 6 B. L. R. App. 37 ; 
Javhorbai v. Haribhai, 6 B. 676 (1881); 
Chintamanrav v. Vithabai, 11 B. 688 (1887). 

(13) Mahomed Gazoo v Ram Loll, 10 C. 767 
(1884) ; followed in Thathu !N[aick v. Kondu 
.Reddi, 32 M. 242 (1909), 
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to a decree-holder to bid, but it did against an order confirming or setting aside 
or refusing to set aside a 8ale.(l) No second appeal lies from an order on appeal 
under tliis rule, notwithstanding that sect. 47 bars a separate suit in such 
a caso.(2) 

73. No officer or other fcrson having any duty to perform 
Restriction on bidding in connection with any sale shall, either 
or purchase by officers. directly^ Or indirectly, bid for, acquire or 
attempt to acquire any interest in the property sold. 

Bidding by officers. — This rule corresponds with sect. 202 of Act X. of 
1877, save that the words “ or other person ” have been added by the present 
Code, which also substituted “ the jmperty sold ” for “ any property sold at such 
sale ” 

“ No officer.” — The pleader of a party is not an officer ; (3) but where 
sucli a pleader acted improperly, a sale to him was set aside. (4) The Calcutta 
High Court have, however, lield it was improper for a vakeel acting in execution 
proceedings to make himself in any way interested in the purchase ; (5) and 
in the North-West, pleaders are directed by circular orders not to purchase 
property sold in execution of decrees in wliich they are concerned, and it was 
inexpedient tliat they should by purchase become the persons entitled to execute 
decrees in such suits. (6) The words added give the rule a much wider scope. 
No Judge, legal practitioner, or officer connected with any Court is allowed to 
deal in actionable claims by sect. 136 of the Transfer of Property Act. (7) 


Sale of moveable property. 

74. (/) Where the property to be sold is agricultural produce, 
Sale of agricultural the Sale shall he held , — 

(a) if such produce is a growing crop, 
on or mar the land on which such crop has grown, or, 
(b) if such produce has been cut or gathered, at or mar the 
threshing-floor or place for treading out grain or the 
like or fodder-stack on or in which it is deposited : 

Provided that the Court may direct the sale to be held at the 
nearest place of ^public resort, if it is of opinion that the produce 
is ther^y likely to sell to greater advantage. 


(1) Durga Sundari v. Govinda Chandra, 10 
C. 368 (1883) ; Jodoonath r, Brojo Mohun, 

15 C. 174 (1886) ; Ko Tha Hnyin v. Ma Hnin, 

16 C. W. N. 862 (P. C. 1911) ; 38 C. 717 ; 14 
C. L. J. 241 ; 38 1. A. 126. 

(2) Bhagbut IaII v, Narku Roy, 21 C. 789 
(1894). 

(3) Alagiriflami v. Ramanathan, 10 M. Ill 
(1886). 

(4) Subrarayudu v. Kotayya, 16 M. 389 


(1892). 

(6) Nundooput v. Urqnhart, 13 W. R. 209 
(1870) ; 4 B. L. R. 181 ; seo also Wajed 
Hossein v. Hafiz Ahmed, 17 W. R. 480 (1872). 

(6) Goshain Jag Roop v. Chingun Lai, 2 
N. W. P. H. C. R. 46 (1870). 

(7) See also Rathnasami v. Subrsmanya, 1 1 
M. 66 (1887) ; and Singaraoharlu v. Sivabai, 
11 M. 498 (1888). 
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(^) Where, on the '[produce being put up for sale , — 

(a) a fair price, in the estimation of the person holding the 

sale, is not offered for it, and " 

(b) the owner of the produce or a person authorized to act 

in his behalf applies to have the sale postponed till the 
next day or, if a market is held at the place of sale, 
the nert marht-day, 

the sale shall be postponed accordingly and shall be then completed, 
whatever price may be offered for the produce, 

75. (1) Where the property to be sold is a growing crop 
Special provisions re- 0,'^ the crop from its nature admits of being 

iating to growing crops, stored hut hos not yet been stored, the day of 
the sale shall he so fixed as to admit of its being made ready for 
storing before the arrival of such day, and the sale shall net 
be held until the crop has been cut or gathered and is ready for 
storing, 

(2) Where the crop from its nature does not admit of being 
stored, it may be sold before it is cut and gathered, and the purchaser 
shall be entitled to enter on the land, and to do all that is necessary 
for the purpose of tending and cutting or gathering it. 

Sale of agricultural produce.—Witli reference to sub-rule (1) of r. 74 
it has been considered that agricultural produce should, on the analogy of the 
Bengal Tenancy Act, 1885, sect. 129, ordinarily be sold at the place where they 
are attached, unless a better price is likely to be realized by sale at the nearest 
place of public resort. In sub-rule (2) a discretion has been allowed, on the 
analogy of sect. 131 of the same enactment, to postpone the sale of agricultural 
produce where such a course is necessary or desirable to prevent the property 
from being purchased at an inadequate figure. 

76. Wh^re the property to be sold is a negotiable instru- 

Negotiabie Instruments ^ ® corporation, the Court 

and shares In corpora- may, instead of directing the sale to be made 
by public auction, authorize the sale of such 
instrument or share through a broker. 

« “ May.’' — The sale through a broker is permissive and Ujpt obligatory. (1) 

77. (J) Where moveable property is sold hy publdc auction 

Sale by public auction, 

time of sale or as soon after as the officer 


(1) Baboo Imdnneeput v. Lekraj Roy, 8 W. B. 416 (1887). 
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or other person holding the sale directs, and in default oi pay- 
ment the property shall forthwith be r^-sold. 

{2) On payment of the purchase-money, the officer or other 
person holding the .sale shall grant a receipt for the same, and 
the sale shall become absolute. 

{2) Where the moveable property to he sold is a share in goods 
belonging to the judgment-debtor and a co-ovmer, and two or more 
persons, of whom one is such co-owner, respectively bid the same 
sum for such property or for any lot, the bidding shall be deemed 
to be the bidding of the co-owner, 

“Where moveable property,” etc.— That is other than negotiable 
instruments or shares sold through a broker. The sale of arms by a Nazir is 
excluded from the operation of the Indian Arms Act.(l) 

“ Purchase-money.” — The provisions of this rule, give the officer or other 
person holding the sale a discretion to allow the purchase -money to be paid at a 
reasonable time after the sale has been made.(2) The provisions of r. 71 making a 
defaulting purchaser liable for any deficiency apply to a re-sale under this 
rule. (3) 

“ Co-owner.” — It was originally proposed to check the litigation attendant 
upon the sale of moveables belonging to the judgment-debtor and a co-owner. 
It was considered that wliere the property was not of the nature referred to in 
r. 76, the fairest solution was to concede to the co-owner a right of pre-emption 
analogous to that conferred by r. 88, and at the same time debarring him from 
any remedy other than participation of the proceeds where he has failed to 
purchase, and is unable to show that in spite of due care and diligence he had 
notice of the sale. The Select Committee, however, while retaining the right 
of pre-emption, considered that they did not feel justified in penalizing a third 
part for the indebtedness of a judgment-debtor who happened to be a co-owner 
in joint property. 

78. No irregularity in publishing or conducting the sale 
Irregularity not to moveable property shall vitiate the sale ; 
vitiate sale, but any per- but any person sustaining any injury by 
son injured may sue. reason of such irregularity at the hand of 
any other person may institute a suit against him for compensa- 
tion, or (if such other person is the purchaser) for the recovery 
of the specific property and for compensation in default of such 
recovery. 

Irregularity in sale of moveable property.— -This rule corresponds with 


(1) WaU Hiraji v. Hira Patil, 9 B. 618 Ram, 4 A. H. 0. R. 37 (1872). 

( 1885). (3) Ramdhani Sahai v. Rajrani Kooer, 7 C. 

(2) Shah Fareed Alum v. Sheo Charun 337 (1881). 

3 s 
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sect. 252 of Act VIII. of 1859. By sect. 298 of Act X, of 1877, the words publish- 
ing or conducting ” were inserted, and instead of the words by reason of such 
irregularity may recover damages by a suit in Court f'' the words by reason of such 
irregularity at the hand of any other person may institute a suit against him for 
corhpensation, or (if such other person be the purchaser) for the recovery of the specific 
property and for compensation in default of such recovery ” were substituted. 

“ Irregularity/’ — The omission in the sale proclamation of the amount 
of the decree is not an irregularity ; (1) nor the omission of the service of the 
notification of sale on the judgment-debtor or in his village. (2) The fact that 
the amount really due is overstated will not invalidate a sale in execution ; (3) 
but if the sale proclamation warrants a title the injured party may apply to sot 
the sale aside, (4) it not being a mere irregularity, (5) and the owner can follow 
the property in the hands of the purchas(‘r.(5) 

“ Any person.” — ^If a person sues to recover possession of what was taken 
in excess of the interest of a judgment-debtor, without seeking to interfere 
with the sale in execution of the interest of the judgmcnt-debtoi, he need not 
sue within the period of limitation prescribe* d by law for a suit to set aside a 
sale. (6) 

“At the hand of any other person.” — A decree-holder is liable to be 
sued by the rightful owner for the value of property not belonging to the judgment- 
debtor sold in execution.{7) The lattel* part of this rule codifies the decision in 
Mohanund Haidar v. Akial.(8) 

79. (/) Where the property sold is moveable property 
Delivery of moveable which actual seizure has been made, it 
property, debts and shall be delivered to the purchaser. 

(!2) Where the property sold is moveable 
property in the possession of some person other than' the judg- 
ment-debtor, the delivery thereof to the purchaser shall be made 
by giving notice to the person in possession prohibiting him 
from dehvering possession of the property to any person except 
the purchaser. 

(t':?) Where the property sold is a debt not secured by a negoti- 
able instrument, or is a share in a corporation, the delivery thereof 
shall be made by a written order of the Court prohibiting the 
creditor from receiving the debt or any interest thereon, and 


(1) Kaflsee Nauth v. HuUodhur, 2 W. R. 60 
(1865^ 

(2) Bomesb Cbunder v. Jadob Chunder, 6 
W. R. Civ. Ref. 14 (1866). 

(3) Chutter Singh v. Dhumim, 1 N. W. P, 
H. C. R. 1 (1869). 

(4) Framp Besanji v. Hormasji, 2 B. 259 
(1877). 


(6) Mohanund Haidar t;.,Akial, 9 W. R. 118 
(1868). 

(6) Sharafat v. Laohmi Narain, 8 N. W. P. 
H. C. R. 288 (1876). 

(7) Kanayo Pershad v. Hur Chand, 14 W. 
R. 120 (1870). 

(8) 9 W. R. 118 (1868), 
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the debtor from maki^ payment thereof to any person except the 
purchaser, or prohibiting the person in whose name the share 
may be standing from making any transfer of the share to any 
person except the purchaser, or receiving payment of any dividend 
or interest thereon, and the manager, secretary or other proper 
officer of the corporation from permitting any such transfer or 
making any such payment to any person except the purchaser. 

• 

Notice. — -Sub-rule (2) has been slightly remodelled. For form of notice 
under this section, see Form No. 146, Schedule IV., of former Code. 

Delivery of debts and shares, sub-rule (3). -In the under -mentioned 
case (1) the Court said, “No question has been raised as to whether the order 
required by sect. 301 of the Code was served. The presumption, therefore, 
is that this order was served ; and it may be a question whether, if the order 
after sale required by sect, 301 were served, the service of the prohibitory order, 
which is the form of attachment before sale required by the Code, is material 
or is wholly immaterial.” See Schedule IV., Forms 147, 148 of last Code. In 
this as in other parts of the Code the reference to public companhis in connection 
with shares has been omitted, it being presumably considered that the word 
“ corporation ” sufficiently covers the case. 

80. (i) Where the execution of a document or the endorse- 
Transfer of negotiable nient of the party ill whose name a negotiable 
instruments and shares. instrument or a share in a cor'poration is 
standing is required to transfer such negotiable instrument or 
share, the Judge or such officer as he may appoint in this behalf 
may execute such document or make such endorsement as may be 
necessary, and such execution or endorsement shall have the same 
effect as an execution or endorsement by the party. 

(2) Sueh execution or endorsement may be in the following 
form, namely : — 

A. B. by C. D,, Judge of the Court of (or as the case may be), 
in a suit by E. F. against A. B. 

(.'?) Until the transfer of such negotiable instrument or 
share, the Court may, by order, appoint some person to receive 
any interest oj’ dividend due thereon and to sign a receipt for 
the same ; and any receipt so signed shall be as valid and 
effectual for all purposes as if the same had been signed by the 
party himself. 

Transfer of negotiable instruments and shares.—Thisrule oorreBponds 
with sect. 267 of the Code of 1859 and (with slight alterations) 302 of the last. 


(1) Debendra Kumar Mandil v. Rup Lall Das, 12 C, 646, 648, 649 (1886). 
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As to reference to corporation, see notes to last rule . A held shares in a company 
which were duly seized and sold in execution of a decree against him to B. The 
Judge, acting under the corresponding section of the Code of 1869, executed 
deeds of transfer to the purchaser, and the company was ordered to register the 
transfer in their books, but refused to comply with the order. The purchaser 
was unable to obtain from A the certificates of the shares. Held that, although 
the company’s deed of settlement (under which the Act of Parliament declared 
that the company should be regulated) gave to the Board of Directors power of 
approval or disapproval of intending shareholders, they had no option as to 
registering a shareholder who purchased a share in execution, and that they were 
bound to grant him, under the circumstances, new share certificates.(l) 

81. In the case of any moveable property not herein- 
vesting order In case before provided for, the Court may make an 
of other property. order vesting such property in the purchaser 

or as he may direct ; and such property shall vest accordingly. 


Sale of immoveable properly, 

82. Sales of immoveable property in execution of decrees 
What Courts may order may be ordered by any Court other than 
a Court of Small Causes. 

Sales of immoveable property.” — This rule is similar to sect. 304 of 
Act X. of 1877. A decree charging land is an interest in immoveable pro- 
perty.(5) Huts are immoveable property.(3) A decree declaring a decree- 
holder’s lien bn property without distinctly declaring his right to sell the same 
may be executed against that property either by attachment and sale or by 
attachment and management. (4) A debt secured by a mortgage lien upon 
immoveable property, more especially if the mortgagee is not in possession, is 
not immoveable property. (5) A Munsif cannot sell property lying outside his 
jurisdiction.(6) 

Court of Small Causes. ”—If such a Court sells immoveable property 
the purchaser acquires no title. (7) The rights and interests under a mortgage 
of immoveable property is not saleable by a Court of Small Causes. (8) 


(1) Toolaee Bass Nundy v. East Indian 
Railway Co., 1 Ind. Jur. N. S. 258 (1862). 

(2) Bi^wani Kuar v. Galab Bai, 1 A. 348 
(1877) ; Sami Ayyar v. Kriahnasaml, 10 M. 
169 (1886). 

(3) Nattoo Meah v. Nund Ranee, 17 W. R. 
309 (1872). 

(4) Nnddyabashee t;. Reza, 15 W. R. 337 
(1871). 

(5) Debendza Kumar v.BupL4U, 12 C. 546 


(1886). See Nataraya Iyer v. South Indian 
Bank of Tinevelly, 37 M. 61 (1914), and notes 
on 0. 21, r. 46 and 54 ante^ 

(6) Syud Nowab Ali v. Shaikh Uzir, 23 W. 
R. 233 (1876). 

(7) Nattoo Meah v. Nund Ranee, 17 W, R, 
309 (1872). 

(8) Buddoo MuU V. Maharoop, 6 N. W. P. 
H. C. R. 129 (1874). 
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88 . (Ij Where an order for the sale of immoveable I 

P»rtpoMm.ni Of «!. ^ ju^ment- 

) enaUe judgment- debtor can satisfy the Court that there is 

uwm ***** reason to believe that the amount of the 

decree may be raised by the mortgage or 
ease or private sale of such property, or some part thereof, or 
if any other immoveable property of the judgment-debtor, the 
)ourt may, on his application, postpone the sale of the property 
omprised in the order for sale on such terms and for such period 
,s it thinks proper, to enable him to raise the amount. 

(^) In such case the Court shall grant a certificate to 
be judgment-debtor authorizing him within a period to be 
aentioned therein, and notwithstanding anything contained in 
ection 64, to make the proposed mortgage, lease or sale : 

Provided that all monies payable under such mortgage, 
3ase or sale shall be paid, not to the judgment-debtor, save 
n so far as a decree-holder is entitled to set off such money under 
he provisions of rule 72, into Court : 

Provided also that no mortgage, lease or sale under this 
^ule shall become absolute until it has been confirmed by the 
Jourt. 

(/:?) Nothing in this rule shall he deemed to apply to a sale 
f property directed to he sold in execution of a decree for sale in 
nforcement of a mortgage of, or charge on, such property. 

Postponement of sale. — The first clause of this rule corresponds with part 
£ sect. 243 of Act VIII. of 1859. The rest, save the last proviso in the second 
lause, and the portions in italics, was added by sect. 305 of Act X. of 1877. 
hat Act also appended a clause : “ When such certificaie has been granted and 
) long as it remains in force the provisions of section 248 shall not apply."' This 
^as repealed by Act XIV. of 1882, which added the last proviso in the second 
iause, and also added the words, “ and notwithstanding anything contained in 
H. 276 [sect. 64] ” to the second clause. The words in italics have been added 
y the present Code. The Bombay High Court held that the corresponding 
motion to this rule applied to a mortgage decree, declaring that certain properties 
e sold in satisfaction of the mortgage debt ; (1) but the Calcutta High Court 
eld otherwise ; (2) and by notification such section was made applicable to 
coceedings after decree in mortgage suits, but now the third clause of the rule 
istinctly excludes such proceedings, so far as Bengal and Assam were con- 
irned.(3) The rule does not apply to suits for rent in Bengal.(4) 


(1) Krislmaji i?. Mahadev, 25 B. 104 (1900). Part I. p. 414 ; Assam Gazette of 16th April, 

(2) Womda Khanum v. Rajroop, 3 C. 336 1892, Part III. p. 272. 

.877) ; 1 0. L. R. 296. (4) Bengal Tenancy Act, VIII. of 1886, s. 

(3) See Calcutta Gazette of 1 3th April, 1892, 148 (a). 
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Sale of immoveable property.” — This was held to include all sales of 
immoveable property, the decision being given in reference to a decree on mort- 
gage, (1) but property directed to be sold in execution of a decree for the enforce- 
ment of a mortgage or charge is now excluded by the third clause of the present 
rule. 


“ The amount of the decree.” — ^That is, tlie whole amount due on the 
decree. No mortgage will be sanctioned, or certificate granted, or the mortgage 
confirmed, unless the decree can be fully paid 'off. (2) 

“ The Court may postpone the sale.”~Tliis is an enabling rule, and 
qualifies the prohibitions contained in sect. 64. On compliance with the con- 
ditions of this rule a private alienation, notwithstanding sect. 64, becomes 
absolute, even against all claims enforceable under the attachment. (3) Post- 
ponement is discretionary with the Court.{4) It should exercise its discretion, 
and if it finds that a fair case has been made out, it should postpone the sale ; (5) 
but the judgment-debtor must most distinctly show that the money due can be 
well raised in some way other than by immediate sale, and that the creditor 
will not be put to loss ; (6) and that the debt will be paid off in a reasonable 
time ; (7) twenty years, (7) two or three years, (8) and even one year are un- 
reasonable, (9) but six months has been considered reasonable. (7) Where, 
however, the property has been put up to auction in execution and bids have 
been made, the Court cannot postpone the sale merely on the representation of a 
judgment-debtor that ho can obtain a higher price by private transfer, there 
being no reasonable ground to believe that the judgment debt would be realized 
thereby. (10) 

“ Authorizing him.”— The authority is only to the judgment-debtor to 
whom it is granted, and the sale in pursuance thereof does not affect the share 
of another judgment-debtor.(ll) Wliere the defendant is the guardian of a minor 
under the Guardian and Wards Act of 1890, the authority under this rule will 
not give him power to mortgage unless he also gets the permission of the Court 
which appointed him guardian. (12) The Court cannot itself give a lease or 
mortgage. It can only grant the debtor time to do so himself.(13) The rule is 
enabling, and qualifies the provision contained in sect. 64. On compliance with 


(1) Krishnaji v.Mahadev, 26 B. 104(1900). 

(2) Gurusami v, Venkateami, 14 M. 277 
(1890). 

(3) Shivlingappa v. Ohanbasappa, 30 B. 337 
(1905) ; 8 B. L. R. 16. 

(4) Bishonmun v. Land Mortgage Bank, 11 
C. 244 (1884) ; 12 I. A. 7, p. 10. 

(6) Kishen Coomareo v. Golab Coomaroe, 15 
W. R. 477 (1871). 

(6) Bam Ruttun v. Land Mortgage Bank, 
17 W. R. 198 (1872). 

(7) Mohinee Mohun v. Ram Kant, 16 
W. R. 322 (1871) ; see also Rednum v. Khaja 
Mahome^ 5 M. H. 0. 272 (1870). 


(8) Suhuj Naruin v. Ram Pershad, 21 
W. R. 146 (1874). 

(9) Ram Ruttun v. Land Mortgage B4nk, 
17 W. R. 193 (1872) ; Eyaz-ood*deen v, 
Giraudh Singh, 2 N. W. P. H. C. R. 1 (1870). 

(10) Luchmoo Narain v. Bhyroo, 1 N. W. P. 
H. C. R. Mis. 11 (1866). 

(11) Danappa v. Yamnappa, 26 B. 379 
(1902). 

(12) Dattaram v. Gangaram, 23 B. 287 
(1898). 

(13) Luchmeeput v. Jugul Indur, W. R. 
1864, Mis. 5. 
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tlie conditions of the rule, a private alienation, notwithstanding sect. 64, becomei 
absolute, even against all claims enforceable under the attachment.(l) 

" Until it has been confirmed.^’ — When in pursuance of a certificate t( 
sell granted by two Courts the attached property was sold, and the sale confirmee 
by the superior of the two Courts, confirmation by the other Court was un 
necessary. (2) 

Appeal.— See sect. 47. , 

84 . {1) On every sale of immoveable property the p^rsor 
Deposit by purchaser declared to be the purchaser shall pay im- 
and resale on default mediately after such declaration a deposit oj 
twenty-five per cent, on the amount of his purchase-money tc 
the officer or other person conducting the sale, and, in deiaull 
of such deposit, the property shall forthwith be re-sold, 

{J) Where the decree-holder is the purchaser and is entitled U 
set off the purchase-money under rule 72, the Court may dispenst 
with the requirements of this rule. 

Deposit.^’ — The olficcr conducting the sale cannot insist upon a deposi 
being made before acceptance of a bidding ; but if it appears that personi 
without means have been put forward to make sham biddings, and fraud ulentlj 
frustrate the sale, he would bo justified in inquiring into the trustworthinesj 
of the bidder before accepting his bid. (3) A decree-holder of the party to whon 
the lot is knocked down is equally bound to make the prescribed deposit as an) 
other auction-purchaser. (4) But where all parties interested waived then 
right to a deposit, it was held the sale should not be set aside. (5) A relaxatioi 
of the rule is now made in the case mentioned in the second sub-rule. If then 
is any dispute as to whether the deposit was offered or not it should be decidec 
by the Judge before commencing a second 8ale.(6) There has been a conllici 
of opinion whether, if the deposit is not made as required, the sale is no sale al 
all, (7) or whether this circumstance is an irregularity only.(8) The first opinioi 
is no longer law. (9) But it has been recently held that if the balance of purchase 


(1) Shivlingappa v. Chanbasappa, 30 B. 337 
(1905). 

(2) Andaiiapa v. Bhimrao, 19 B. 639 
(1894). 

(3) Rajah Muhesh Narain v. Kishanund 
Misr, 9 M. I. A. 324, 328, 341 (1862) ; and 
the sham bidder would be liable under sect. 
228 of the Penal Code for obstructing the 
sale : In the matter of Mohesh Chunder 
Mookorjee, 1864, W. R. Misc. 3. 

(4) Chulkoo Dutt Jha v. Leelanand Singh, 
1864, W. R. Misc. 30. 

(6) Gopal Singh v, Roy Bunwaree Lall, 6 
C. L. R. 181 (1879). 

fCiinrui.'frvfl.Ti U.ivTnafiami A wan. fi M*. 


197 (1883). 

(7) Intizam Ali Khan v. Narain Singh, i 
A. 316 (1883). 

(8) Venkata v, Sama, 14 M. 227 (1890). Ii 
Beepeen Chunder Shickdar v. Pureshnatl 
Biswas, 9 C. 98 (1882), it was held tha 
there was such substantial injury that th 
sale should be sot aside; Bhim Singh t 
Sarwan Singh, 16 C. 33 (1888). 

(9) Ahmad Baksh v. Lalta Prasad, 28 A 
238 (1005), overruling Intizam Ali Khan i 
Narain Singh, supra. In Amir Begum i 
Bank of Upper India, Ltd., 30 A. 273 (190i 
in which the latter cas was followed, ih 
former was not fitted 
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money is not paid, there is no sale under the Code.(l) The mere making of the 
last bid does not conclude the sale : for the conclusion of a sale it is necessary for 
the sale>ofiIcer to accept the final bid and to make a declaration who is the 
purchaser and to order him to pay him the deposit under this rule.(2) 

“ Default.” — The sale is to be held forthwith*' so a fresh proclamation 
or statement of the hour of sale is not nece8sary.(3) The sale is not to be 
adjourned. The putting up of the property agam, and soliciting fresh bids 
is a continuation of the original sale, a part and parcel of the proceedings which 
had their origin in the first putting up of the property, and which do not come 
to an end until the property has been knocked down to a purchaser, and that 
purchaser has made the statutory deposit. (4) An officer conducting a second 
sale is not bound to commence from the next highest bid below that made by 
the defaulter. He may do so if the next highest bidder is willing to abide by 
his bid, otherwise he should commence the sale de imwo.(5) 

Loss on re-sale.— Under r. 71 a defaulting purchaser is answerable for 
loss by re-sale. It has been held that the corresponding section in the last Code 
applied to re-sales here dealt with, and that the first purchaser could be compelled 
to pay the difierence between the first and the second sales.(6) 

85. The full amount of purchase-money 'payable shall be 
Time for payment in fodd by the purchaser irvto Court before the 
fuu of purchase-money. Court closes on the fifteenth day from the 
sale of the property : 

ProviM that^ in mlcuMi'ng the amount to be so paid into 
Court] the purchaser shall have the advantage of any set-off to which 
he may he entitled under rule 72. 

Shall be paid — The provisions of the rule are imperative, and must 
be given effect to.{7) In default of payment the deposit is forfeited, if the Court 
thinks fit, under the next rule, (8) and the property re-sold under r. 85, and the 
defaulting purchaser is answerable for loss by re-sale. (9) The proviso to the rule 

is new. 


(1) Muushi Mahomed Ali v. Kibria, 16 
0. W. N. 360 (1911). 

(2) Munahi Lai v. Bam Naiain, 36 A. 66 
(1912). 

(3) Vallabhan v. Panguuni, 12 M. 454, 
468 (1889). 

(4) Bh^ Singh v. Sarwan Singh, 16 C. 33, 
38 (1888) ; but see Vallabhan v, Pangunni, 
12 M. 464, at p. 458 (1889), where it was 
held that for the -par poses of r. 71 there is 
a resale. , 

(6) Qour Mookh Singh v. Lalla Gk)ur 
Sonker, 1 W. R. Misc. 11 (1864). 

(6) Bamdhani Sahai v. Bajratti Kooer,7 C. 


337 (1881) : Vallabhan v. Pangunni, 12 M. 
464 (1889). 

(7) Sambasiva Ayyar v. Vydin^dasaml, 26 
M. 535 (1901); Munshi Mahomed Ali e. 
Kibria, 16 C. W. N. 360 (1911). 

(8) See Mathum v, Oauri^hankaT, ^ A. 
380 (1910) (this Code ^es the Court a 
discretion as to forfeiting deposit), and notes 
to r. 86. 

(9) Javherbai v. Haribhai, 5 B. 675 (1881 ) ; 
Ramdhani Sahai v. Bajrani Eooer, 7 C. 337 
(1881); Vallabhan v. Pangunni, 12 M. 454* 
(1889). 
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“ Into Court.’^ — These words have been inserted to render it clear that 
the purchaser is bound to see that the money reaches the Court in time. The^ 
post office is not the agent of the Court.(l) 

Date of payment.--Sect. 307 of the last Code, which the rule replaces, 
ran, before the Court closes on the fifteenth day after the sale of the property 
exclusive of such day, (2) or if the fifteenth day he a Sunday or other holiday, iheth 
on the first office day after the fifteenth day” Instead of the words ** after ” and 
“ exclusive of such day,” the present rule uses the word ''from,” which will have 
the same effect. The provisions relative to the occurrence of a Sunday have 
been omitted because the matter is sufficiently covered by sect. 10 of the General 
Clauses Act of 1897. In these two respects, therefore, the former section and 
the present rule are the same. Under the last Code, however, it was held that 
days (as during the vacation) when the Court was closed but the office was open 
were not holidays within the meaning of the former section.(3) The practice of 
the Original Side of the High Court is that pa 3 mient of interest follows as a matter 
of course, when the purchaser of property at a Registrar’s sale is out of time in 
paying into Court the balance of his purchase-money. (4) 

86 . In default of payment within the period mentioned 
Procedure in default of in the last preceding rule, the deposit ma\j, 
if the Court thinks jU, after defraying the 
expenses of the sale, be forfeited to the Govermnent, and the 
property shall be re-sold, and the defaulting purchaser shall 
forfeit all claim to the property or to any part of the sum for 
which it may subsequently be sold. 

Default. — This rule corresponds with a portion of sect. 254 of Act VIII. 
of 1869 and with sect. 308 of Acts X. of 1877 and XIV. of 1882, save that the 
words in italics have been substituted for the word “ shall ” appearing in the 
earlier Codes. The former section has been applied to proceedings in execution 
under a mortgage decree in Bengal and Assam. (6) 

“ In default of payment.”— Under the rules of the Madras High Court 
payment into the Government Treasury is sufficient payment ; (6) likewise, it is 
a sufficient compliance with the decree, if the judgment-debtor bring the money 
into Court within the specified time and diligently take the necessary steps 
required by departmental rules for the actual payment into the Treasury.(7) 


(1) Kam Chandra Krishnapa v, Subrao 
Vithoba, 22 B. 416 (1896). 

(2) See Amaneo v. Koorbau Ali, 3 Agra 
204. 

(3) Motiram Baghunath v. Bivraj, 20 B. 
746 (1896). 

(4) Kanye Lall Bass v. ' Shama Chum 
Dawn, 21 C. 666 (1894), which deals also 
with coats as against the purchaser when 


there has been delay on the part of the 
party having carriage of the proceedings. 

(6) Calcfitta Gazette of 13th April, 1802, 
Part L p. 414 ; Assam Gazette of 16th April, 
1892, Part III. p. 272. 

(6) Srinivasa v. Malayacha, 7 M. 211 
(1883). 

(7) Gujadhur v. Naik Paureo, 8 C. 528 
(1882). 
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“ Be forfeited to Government.”— This is imposed in order to prevent 
waste of the Court’s time in conducting re-sales. The fact that the decree-holder 
and the judgment-debtor do not ask for a re-sale was held to be no reason why 
Government should forego the forfeiture ; (1) but the wording of the Code was 
then imperative, “ ahoM he forfeited^ The modification introduced by the present 
Code makes it discretionary with the Court to direct the forfeiture or not, and has 
been inserted to prevent hardship caused in such cases as the last mentioned. (2) 

Appeal. — ^An appeal under the last Code lay from an order under the 
corresponding section where the defaulting purchaser attached the decree in 
execution of which the property was sold to him, and a petition for revision 
was held not to be mamtainable.(3) According to this decision an appeal lies 
under sect. 47, avde. 


87 . Every re-sale of immoveable property, in default of 
„ ^ , payment of the purchase-money within the 

0 oa on on ro- e, allowed for such payment, shall be 

made after the issue of a fresh proclamation in the manner and 
for the period hereinbefore prescribed for the sale. 


“ Fresh proclamation.” — This rule is sect. 309 of the last Code. A fresh 
notification is not prescribed in the case of every re-sale, but only when the re-sale 
is in default of payment of the purchase-money within the time allowed for such 
payment.(4:) The rule does not apply to a postponed sale, (5) or to a case in which 
the property is put up again and sold forthwith under r. 84, anie,(Q) 


88 ; Where the property sold is a share of undivided im- 
Bid of oo-siiarer to moveable property and two or more persons, 
have preference. of whom one is a co-sharer, respectively hid 

the same sum for such property or for any lot, the hid shall be 
deemed to be the hid of the co-sharer. 


Bidding by co-sharer. — This rule modifies the terms of sect. 14 of Act 
XXIII. of 1861, which provided that where “ a share of a putteedaree estate paying 
revenue to government ’ ’ was sold, 'Hfthe lot shall have been knocked down to a stranger , 
any co-sharer other than thejudgment-dd)tor, or any other member of the co-parcenary, 
may claim to take the share sold at the sum at which the lot was knocked down. Pro- 
vided that the claim be made on the day of sale and that the claimant fulfil all the 
conditions of the sak^ The rule was altered to its present form by sect. 310 
of Act X. of 1877, save that this rule omits the words in execution ^ a decree ** 
after the words “ property sold,'' and substitutes the words “ bid thasame sum for 


(1) Sambasiva v. Vydinadasami, 25 M. 535 (4) Vallabhan v, Pangunni, 12 M. 454» 

(1901). 458tl889). 

(2) Mathufp V. Gauri Shankar, 82 A. 380 (6) Budroe Nath Bhutt v. Rajah Chunder 

(1910). Sekhur, 1 W. R. Miso. 3 (1864). 

(3) Sah Man Mull v. Kauagasabapathi, 16 (6) Rajendra Nath Roy v. Ram CHatan 

M. 20 (1802). ' Sinha, 2 0. W. N. 411 (1898). 
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such property or for any lot, the hid shall he deemed to he the hid ” for “ advance the 
same sum at any bidding at such sale, such bidding shall he deemed to he the bidding 
as it appeared in the Code of 1877. 

“ Is a share of undivided immoveable property.”— This does not in- 
clude the interest of a mortgagee m such a share, and this rule does not apply 
to the sale of such interest.(l) Sect. 14 of Act XXIIL of 1861 was held not to 
apply to land sold in execution of a decree of a Revenue Court. (2) 

" Co-sharer.”— An officer conducting a sale of land which was a share of 
a puUeedaree estate had to take notice of a claim made by a person under sect. 
14 of Act XXIIL of 1861 and to receive the purchase-money as a fulfilment of 
the conditions of sale, subject to any question which might be raised by any 
party interested as to the claimant’s title.(3) If his right were clear the sale 
might be confirmed in his favour ; if doubtful, the sale might be confirmed in 
favour of the other bidder, leaving the co-sharer to his remedy by suit ; (3) 
he ought not to have been substituted for the actual purchaser. His position 
was that he could advance his claim to pre-emption, which would be adjudicated 
on later. (4) Under that Act a co-sharer having preferred his claim to pre- 
emption, the sale could not be held as void merely by the failure of the person 
to whom the property was knocked down to make the deposit. (5) The right oi 
pre-emption can only be claimed by those who are co-sharers or members of the 
coparcenary at the time the auction sale takes place. (6) A title which is stil 
defeasible at the date of the sale is not sufficient to support a claim under thh 
rule.(7) A decree-holder, who under Mahomedan law would be entitled to pre* 
emption, is not entitled to that right on sale in execution of his decree. (8) Where 
the judgment-debtor’s rights in a puUeedaree estate wore sold and purchased by 
his son in the name of his father-in-law, who was not a co-sharer and who after 
the sale waived his rights in favour of the judgment-debtor, held that a co-sharei 
who had fulfilled rcquiremeirts was entitled to pre-emption. (9) A suit by a 
person claiming pre-emption for possession is premature and unmaintainable. 
He should sue to set aside the order confirming the sale in favour of the auction- 
purchaser, and to have himself declared entitled to pre-emption and to be sub- 
stituted for the auction-purchaser.(lO) Where a revenue sale has been caused 
by the default of a co- sharer and the property is purchased at that sale by 
him, there may be such relations between him and his co-sharer as would 
justify the Court in treating such sale as for the benefit of both. (11) 


(1) Jairam Das v. Beni Prasad, 3 A. 16 
(1880). 

(2) Naraiu Singh v. Muhammad Fai'uk, 1 
A. 277 (1876). 

(3) Taauduk Ali v, Muksud Ali, 6 N. W. P. 
H. C. R. 272 (1874). 

(4) Syud Abdool v, Kalee Koomar, 0 W. R. 
Mis. 8 (1866). 

(6) Dabee Pershad t?. Bisheshur, 6 N. W. P. 
H. C. R. 289 (1874). 

(6) Dwarka Paishad v. Ram Autar, 7 N. W. 
P. H. C, R. 281 (1876). 

(7) Abdul Gludur v. Ghulam Husain, 35 


A. 296 (1913 ) ; Kamta Prasad v. Mahar 
Bhagat, 32 A. 46 (1909) ; Nabihan Bibi v. 
Kauleshar Rai, A. L. J. 351 (1907). 

(8) Sheik Nuzmoodecn v. Eanyo Jha, 
Marsh, 666 (1863). 

(9) Gunga Ram v. Moola, 2 N. W. P. H. C. 
R. 200 (1870). 

(10) Shib Sahai v. Thika Ram, 7 N. W. P. 
H. C. R. 97 (1876). 

(11) Faizur Rahman v. Mimansa Khatunj 
18 C. L. J. Ill (1913) ; Ram Prasad v 
Pawan Singh, 18 0. L. J. 97 (1913). 



1004 


THE CODE OE CIVIL PROCBDtmB, 


Fust Sobbd. , 
0. 3if r, 89. 


“ Bid the same sum.’'— Even when the section ran advance the same 
sum/^ it was held that this contemplated a distinct bid by the co-sharei in the 
ordinary manner. It was not sufficient if he asserted his right of pre-emption 
and offered a sum equal to that bid by the purcha8er.(l) 


Appeal. — o appeal lies under 0 . XLIII . r . 1 . It was held that the auction 
bidder, not being a party, could not appeal from an order confirming the sale 
in favour of a co-sharer, (2) and that a co-sharer aggrieved under the former 
section, not being a person mentioned in sefvt. 311, now 0. XXL r. 90, could 
not appeal objecting to the sale being confirmed in favour of the auction-purchaser 
and ask its confirmation in his own favour, and an application for revision was 
also refused. (3) 


.] 89. (J) Where immoveable property has been sold in 

AppUcation to set aside execution of a decree, any person, either own- 
sale on dep^t. ifig ^uch fToperty or holding an interest therein 

by virtue of a title acquired before such sale, may apply to have 
the sale set aside on his depositing in Court, — 

(a) for payment to the purchaser, a sum equal to five per 

cent, of the purchase-money, and 

(b) for payment to the decree-holder, the amount specified 

in the proclamation of sale as that for the recovery 
of which the sale was ordered, less any amount 
which may, since the date of such proclamation of 
sale, have been received by the decree-holder. 

{^) Where a person applies under rule 90 to set aside the 
sale of his immoveable property, he shall not, unless he with- 
draws his application, be entitled to make or prosecute an apphea- 
tion under this rule, 

(.y) Nothing in this rule shall relieve the judgment-debtor 
from any liability he may be under in respect of costs and interest 
not covered by the proclamation of sale. 


Object of rule. — This rule affords a special indulgence to the judgment- 
debtor. It gives him yet one more chance of saving his property.(4) It also 
confers a right upon certain persons other than the judgment-debtor.* See 
post, note, “ Who may apply.” A Court has no power to set aside a sale under 
this rule unless the applicant has strictly complied with its provisions. (5) It 


(1) Hira v, Unas Ali, 3 A. 827 (1881) ; Toj 
Singh V. Gobind Singh, 2 A. 850 (1880). 

(2) Muniruddin Khan v. Abdul Eahim, 3 
A. 674 (1881), 

(3) Bisheshar Kuar t;. Hari Singh, 5 A. 42 
(1882). 

(4) Chtmdi Charan Mandal v. Banke 
Behary Mandal, 26 0. 449, 452 (1899): 


Lakshnii Ammal v. Sankaranjilair, 24 M. L. J. 
205 (1913) ; Ishar Das v. Asaf Ali, 34 A. 
186 (1911); Banko Behary v, Krishna 
Chandra, 18 C. L. J. 170 (1918). 

(5) Trimbak Narayan v. Bamchandia 
Narasingrao, 1 Bom. L. B. 215 (1899); 
Rahim Bux v. Nundo Lai Gossami,^ 14 C. 
321 (1887). 
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was the subject of conflict under the last Code whether the former section did, (I 
or did not, (2) apply to sales of mortgaged property under the Transfer of Propeit) 
Act. The section was held to apply to sales of holdings in execution of decreei 
for arrears of rent ; (3) but not to sales under the Public Demands Kecovery 
Act (I. B. C. of 1895).(4) The former section was held to apply even if the 
execution proceedings be referred to the Collector, who had no power to sei 
aside a sale under the provisions of the Codes It was also held that there w&i 
nothing which precluded the Court from setting aside the sale merely because 
it had been confirmed. (5) Whell money has been deposited under this rule 
it is not liable to rateable distribution under sect. 73.(6) 

Who may apply. — ^Under the last Code any person might have applied, 
whose immoveable property has been sold under this Chapter. A benamdar of a 
person whose immoveable property was sold could apply.(7) These worde 
gave rise to a conflict of decision. It could hardly be that these words referred 
to the judgment-debtor alone or the Legislature would have said so. The 
question then arose to whom else the section did apply. It was not even every 
judgment-debtor who could apply, but only those whose property had been 
sold under the Code. (8) It was held that a simple mortgagee of a tenure or 
holding sold for arrears of rent, such sale being with right to purchaser to avoid 
incumbrances, could apply, (9) but not a second mortgagee not a party to the 
suit whose interest had not passed under the sale. (10) The purchaser of a share 
of an occupancy-holding transferable by custom could apply ; (11) as also a 
judgment-debtor who has effected a private sale of his property during the 

(6) Harai Saha v. Faizlur, 17 C. W. N. 636 
(1913). 

(7) Basi Poddar v. Ram Krishna Poddar, 1 
C. W. N. 136 ( 1 896) ; doubted by Rampini, J., 
in Paresh Nath Singha v. Nobogopal Ohatto- 
podhya, 29 C. 1 (1901), at p. 16. 

(8) Ram Singh v. Salig Ram, 28 A. 84, 85 
(1906). 

(9) Paresh Nath Singha v. Nobogoiml 
Chattopadhya, 29 C. 1 ; a. c., 5 C. W. N. 821 
(1901) fseo Abdul Rahaman v. Matiyar 
Rohaman, 30 C. 426, 427 (1902); Mahadoo 
Chintaman v. Vasudov Kirtikar, 23 B. 181, at 
p. 184 (1898)]. In Nitya Nanda Patra v. 
Hira La! Karmakar, 6 C. W. N. 63 (1900), it 
was held that a simple mortgagee could not 
apply. 

(10) Hallikarjunadu Sett! v. Lingamurti, 
26 M. 332 (1902). In Srinivasa Ayyangar v. 
Ayyathorai Pillai, 21 M. 416, it was held that 
a mortgagee who was affected by the sale 
could apply ; Ali Miah v. Ramjan, 13 0. W. N. 
224 (1908). 

(11) Benodini Dassi v. Peary Mohan Haidar 
8 C. W. N. 66 (1903) ; Kunja Behary Mondal 
V. Sambhu Chandia Roy, 8 C. W. N. 232 
(1903). 


(1) Krishnaji v. Mahadev Vinayek, 26 B, 
104 ; 8. 0 ., 2 Bom. L. R. 636 (1900) ; Mallikar- 
junadu Setti v. Lingamarti Pantulu, 26 M. 
244 (1900) ; Tirumal Rao v. Syed Dastaghir 
Miyah, 22 M. 286 (1898) ; Raja Ram Singhji 
V. Chunni Lai, 19 A. 206 (1897). The point 
was queried in Shiam Lai v. Bashir-ud-din 
28 A. 778 (1906). 

(2) Kedar Nath Raut v. Kali Chum Ram, 
25 C. 703 (1898), F. B. ; s. c., 2 0. W. N. 363. 

(3) Janardhan Ganguli v. Kali Kristo 
Thakur, 23 C. 393 (1895) ; Bungshidhar 
Haidar v. Kedar Nath Mandal, 1 C. W. N. 
114 (1896) ; Benodini Dassi v. Peary Mohan 
Haidar, 8 C. W. N. 56, 66 (1903) ; Hamidal 
Huq V. Matangini Dassi, 2 C. W. N. cclviii. 
(1898) ; dist. in Nitya Nunda v. Hira Lai 
Karmakar, 6 C. W. N. 63 (1900). In Harish 
Chandra Ghose v. Ananta Charan Patra, 2 
C. W. N. 127 (1897), the section was held not 
to apply to sales under Act X. of 1869 ; dis- 
sented from in Chaitan v Kunja, 16 C, W. N. 
863,870(1911); 14 C. L. J. 284. 

(4) Bepin Behary Bera t^. Sosi Bhusan 
Datta, 18 C. L. J. 628 (1913), p. 632, 

(6) Pita V. Chuni Lai, 31 B. 207 (1906) ; 
B. 0 ., 9 Bom. L. R. 16. 
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pendency of the attachment-proceedings ; (1) or a donee under a gift made 
while the property was under the attachment ; or a durmokamridar where the 
mokarari tenure was sold for arrears of rent ; (2) a purchaser subseejuent to 
attachment and prior to sale. (3) In short, any one whose interest is bound by a 
sale might apply though he be no party to the suit or to the decree under which 
the sale took place. (4) An application by a person entitled, together with a 
person not entitled, was received!^ and payment made jointly by those persons 
was held to be a sufficient payment.(5) Where under sect. 310A of the former 
Code a reversionary heir applied for and obtained leave to make a deposit, it 
was held that he made it as a person interested in the payment of money 
within the meaning of sect. 69 of the Indian Contract Act. (6) 

It was h('ld that the following could not apply : — ^An under raiyat,(7) 
but this has since been dissented from ; (8) Jioivladar under tenure-holder ; (9) 
a purchaser at a private sale from the judgment-debtor after the sale in execu- 
tion ; (10) a purchaser prior to sale in execution of decree against his vendor ; (11) 
nor on the same principle a person claiming a share in immoveable property 
sold in execution of a decree against his co-sharers ; (12) nor a person who has 
contracted to purchase land, such contract not creating in itself any interest in 
or charge upon the property ; (13) an attaching creditor, (14) nor an owner or 
holder of an interest who has parted with his title since the sale or has acquired 
such title since the sale.(15) Even before the passing of the Bengal Tenancy 
Amendment Act of 1907, this rule did not apply to a tenure or holding attached 
in execution of a decree for arrears.(16) 

It is not quite clear what the effect of the amendment is. (17) The words 


(1) Maganlal Mulji v. Doshi Mulji, 25 B. 
031 (1901), for the private sale would not 
become operative unless aud until the auction 
salo was set aside; Omar All v. Moonshi 
Basinidecn, 7 C. L. J. 282 (1908). 

(2) Narain Mandal v. Sourindra Mohan 
Tagore, 32 C. 107 (1904). 

(3) Mulchand Dagadn v. Clovind Gojml, 
30 B. 675 (1906) ; but see post. 

(4) Erode Manikkoth v. Puthiedeth Chem- 
bakkosori, 26 M. 365 (1902). 

(6) Cal. H. C. R. 1058, 25th May, 1904. 

(0) Pankhabati Cliowdhurani v. Nani Lai, 

19 C. L. J. 72 (1913), 

(7) Abid Mollah v. Diljan Mollah, 29 C. 
459 (1902). 

(8) Chandra Kumar Nath v. Kamini 
Kumar Ghoso, 11 C. W. N. 742 (1907). 

(9) Abid Mollah v, Diljan Mollah, supra, 
at p. 460. 

(10) Hazari Ram v. Badai Ram, 1 C. W. N. 
279 (1897), for at the time of the sale the 
property w%s not the property of the appli- 
cant ; dissented from in Appaya Shetti v. 
Kamhali Beari, 17 M. L. J. 127 (1906) ; 
s. G., 30 M. 214 ; Manikka Odayan v. Raja- 


gopala Pillai, 17 M. L. J. 291 (1907) ; s. c., 
30 M. 607. 

(11) Ram Chandra Dhondo v. Rakhmabai, 
23 B. 450 (1898), for his interests were not 
affected by the exocution*8ale.i foil. Arjun 
Mollah V. Jadu Nath Roy Chowdry, 7 C. W. 
N. 243 (1902), and in case in next note ; but 
see Mulchand Dagadu v. Govind Gopal, 30 

B. 676 (1906). 

(12) Abdul Rahaman v. Matiyar Rahaman, 
30 C. 426 (1902). 

(13) Mahadoo Chintaman v. Vasudov Kirti- 
kar, 23 B 181 (1898). 

(14) Kedar Nath Sen v. Uma Charan, 6 

C, W. N. 67 (1900) ; but see notes to sect. 
187. 

(16) Ishar Das v. Isaf Ali Khan, 34 A. 180 
(1911). 

(16) Asiruddi v.Mokhada, 35 0. 543 (1908) ; 
and seo Muhammad v. Ahmad, 33 A. 481 
(1911), a mortgagee who is also the holder of 
a decree for money and has had a part of 
the property sold. 

(17) See Lakshmi Ammal v. Sankaran Nalr, 
24L,M.J.206. 
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‘‘ owning such property or holding an interest (1) therein ** (the latter term no 
doubt applying to cases of interest in the property itself as distinguished from 
personal claims against others relative thereto) are by themselves clear enough. 
It must, however, be remembered that “such property” is property sold in 
execution of a decree. It is only the judgment-debtor’s interest in any property 
or the interest therein of any other person bound by the decree that can be sold 
in execution of a decree. (2) A question therefore arises whether the rule 
applie.s only to persons whose interests are afiected by the execution sale : the 
point is not clear, as the word “ sM ” may refer, not to what can, in law, be 
sold and passes, but what, in fact, is sold in the sense of purported to be sold. 
Perhaps the latter is the case, for the Select Committee say “ words have been 
added so as to make it clear that a purchaser acquiring a title before the sale 
in execution can claim the benefit of the sale. In other respects the Committee 
consider it advisable to adhere to the wording of the section.” 

The date of sale is the date when the property is actually sold.(3) 

“ Depositing.’’ — If the applicant does not make the deposit within the 
prescribed period the Court has no jurisdiction to set aside the sale. (4) If the 
judgment-debtor has been misled by a mistake of the Court the consequences 
of that mistake ought not to fall upon him ; as where the amount was fixed by 
an order of the Munsif himself in the presence of and with the assent of the 
pleaders of both parties, (5) but an application has been refused where the Couit 
did not declare the amount to be paid, and it did not appear that the officer of 
the Court from whom the applicant was said to have received certain information 
in regard to the amount to be deposited, was the officer who was charged by the 
Court witli the duty of supplying that information.(6) When the petitioner, 
owing to the fact that the presiding officer left the Court earlier than usual, 
could not make the deposit that day, it was held that the deposit was made 
validly on the following day.(7) Where the owner of immoveable property 
applii's he is under a liability to deposit a sum equal to 5 per cent, on the purchase- 
money, for payment to the purchaser, even where the land has been purchased 
by the decree-holder. (8) An applicant who had fulfilled the requirements 6f 


(1) In Por(:sh Nath Singha v. Nabagopal 
Chattopadhya, 29 (J. I, at p. 13 (1901); 
Dulhin Mathura v. Bansidhar, 10 0. W. N. 
904 (1911). 

(2) Ram Chandra Dlwmdo v. Rakhmabai, 
23 B. 460, 461 (1898) 

(3) Chowdhry Ke«ha Sahay v, Giani Roy, 
29 C. 626 ; s. c., 6 0. W. N. 776 (1902). This 
is now enacted by sect. 65 ; but in another 
case under the former Code, Banko Behary 
V. Krishna Chandra, 18 C. L. J. 170 (1913), 
it was recently held by Chatterjee, J., that 
the words “ date of sale ” in the Bengal 
Tenancy Act mean the date on which the 
sale is confirmed. But see Yusuf Qazi v. 
Payaranessa Bewa, 16 C. L. J. 131 (1912). 


(4) Chundi (Jharan Mandal v. Banko 
Behary Mandal, 20 C. 449, 462 (1899), 
ordinarily at least, for see also at p. 467. 

(6) Makbool Ahmed Chowdhry v. Bazle 
Sabhan Chowdhry, 26 C. 609 (1898). 

(6) Chundi Charan Mandal v. Banko 
Behary Mandal, 26 C. 449, 469; s. c., 3 
C. W. N. 283 (1899). 

(7) Bulhin Mathura v. Bansidhar, 16 
C. W. N. 904 (1911) ; 15 C. L. J. 83 ; and 
see Mahomed v. Sukhdeo, 13 C. L. J. 467 
(1911). 

(8) Tirumal Rai v. Syed Bastaghir Miyah, 
22 M. 286 (1898) ; and see Chundi Charan 
Mandal v. Bankc Behary Mandal, 26 C. 449, 
451 (1899) 
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cbuBes («) and (6) of this section of the last Code, was held (1) 
sale set aside even though something more on accoimt 
recoverable from him. under the head of costs provided for in 
that section. A deposit under this rule must be unconditional.(2) Where the 
applicant prayed that the money should be kept in deposit until the disposal 
of an appeal, and the money therefore could only he received on the condition 
expressed in the application, the deposit was held not to be good under sect. 174 
of the Bengal Tenancy Act.(3) But where money was duly deposited under the 
former section, and a petition which might.have been refused was made later, 
it was held a good deposit.<4) A mere application without an actual deposit 
is not sufficient compliance with the law.(5) Where there was only an offer to 
pay, but no actual deposit, and the prayer to s.'t aside the sale was jomt with 
another which could not be entertained under the Proviso, it was held that no 
second appeal lay.(6) A mortgagee making payments to save the mortgaged 
property from being sold in execution of a rent decree has an additional lien on 
the property for the sums so paid by him.(7) 

The deposit under this rule must be made within thirty days from the date 
of the sale. But it is not ncoessary that the notice under r. 92 should be made 
witliin that time. (8) 

“For payment to the purchaser.^ ^ — ^It has been said that 5 per cent, 
is given partly as a solatium to the purchaser for the loss of his bargain.(9) It 
makes no difference that the purchaser is also the, dccTee-holder.(lO) 


“ For payment to the decree-holder.”— These words mean that the 
decree-holder is the person solely entitled to the money paid into Court.(ll) Sect. 
295 (now 73) does not apply to a deposit made by a judgment-debtor under this 
rule (12) It was also, therefore, held that it was sufficient to deposit only the 
amount of the decree for the satisfaction of which the sale was proclaimed and 
took place (13) In this rule the term decree-holder means only the person for 
satisfaction of whose decree the sale has been ordered, and does not include other 
persons who would have a right to claim rateable distribution out of the sale 

proceeds under sect. 73.(14) , 

Under the rule, the amount deposited is that sjienjiM tfl the fcoclartuAxon 


(1 ) Mutha Ayyar v. Ramasami Saatrial, 20 
% 168 (1896). 

(2) Dulhin Mathura v, Bansidhar, 16 
C. W. N. 904 (1911) ; 16 C. L. J. 83. 

(3) Mt. Shakoti v. Jotindra Mohuu Tagoro, 
1 C. W. N. 132 (1896). 

(4) Hanooman Singh v, Luohman Sahoo, 
8 C. W. N. 366 (1904). 

(6) Mahomed Akbar v. Sukhdeo, 13 
C. L. J. 467 (1911). 

(6) Narayena v, Baaul Khan, 1 Bom. 
L. R. 33 (1899). 

(7) Rakhohari Chattaraj v. Bipra Das 
Dey, 31 C. J976 (1904). 

(8) Ganesh v. Vithal, 16 Bom. L. R. 244 
(1912). 


(9) Chundi Charan Mandal v. Banko 
Bohary Mandal, 26 C. 449, 461, 462 (1899). 

(10) Ib. ; Tirumal Rai v. Syed Dastaghir 
Miyab, 22 M. 286 (1898). 

(11) Ganesh v. Vithal, 37 B. 387 (1912). 

(12) Roshun Lall v. Ram Lall Mollick, 30 
C. 262 ; 8. c., 7 C. W. N. 341 (1903) ; see 
Behari Lall Paul r. Gopal Lai Seal, 1 C. W. 
N. 696 (1897), and next note^ Harai Saha v, 
Faizlur Rahman, 40 C. 619; 18 0. L. J. 144 
(1913). 

(13) Hari Sundari v. Shashi Bala, I €. W. N. 
196 (1896). 

(14) Ganesh v. Vithal, 16 Bom. L. R. 244 
(1912). 
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of sak 08 that for the recovery of which the sale was ordered^ less any amount which 
may, sirwe the date of such 'proclamation of sale, have been receiv^ by the decree- 
holderr 

It has been held that the word “ received ” ought to be construed to mean 
sums of money either actually received by the decree-holder, or which he was 
in a position to credit to his account, and that this was not the case as regards 
amounts deposited by other piirchasers.(l) It has been held also that the 
payment to the decree-holder need not be in cash, and that it is enough if he is 
satisfied with regard to the whole pf the amount due to him.(2) The Bombay 
High Court held that what the former section contemplated was an actual 
receipt by the decree-holder, and that nothing else would satisfy its require- 
ments. (3) 

“ Or prosecute.’’ — The addition of the words “ or prosecute ’’ was intended 
to give effect to the undermentioned ruling.(4) 

Impleading parties. — ^It was proposed, in order to give effect to two rulings 
of the Allahabad High Court (5) in applications under the following rule, to 
enact a clause declaring that an applicant under this rule should be boimd to 
implead the purchaser and decree-holder as parties to the application which 
should in their absence be dismissed. It had been also held in the Calcutta High 
Com*t that an auction-pm’chaser is entitled to notice 'before an order is made 
under this section. (6) The proposed clause has not been enacted. 

“ Unless he withdraws.”— This rule i)revents a person who has preferred 
an application under r. 90 from making or prosecuting an application under tins 
rule, until he has withdrawn the other ; but the converse is not provided for. (7) 
This rule and r. 90 permit of applications by persons who could not have applied 
under sects. 310 and 311 of the last Code. 

Appeal. — Sect. 688 of the Code of 1882 did not provide for an appeal 
against an order under sect. 310a, corresponding with this rule. (8) It was, 
however, held that if and when an order under that section fell under sect. 244 (c) 
(now 47) it was appealable, (9) and where it did not fall within that section, 


(1) Kripa Nath Pal v. Ram Laksmi Basya, 
1 C. W. N. 703, 706 (1897). 

(2) Lakshmi Ammal v, Sankaran Nair, 
24 M. L. J. 205 (1913) ; Vodala Lakshminara 
Sinha v. Pa^ha Lakshmia Uma, M. W. N. 
756 (1912). 

(3) Trimbalv v. Ramohandra, 23 B. 723; 
s. c., 1 Bom. h. R. 215 (1899). 

(4) Rajendra Nath Haidar v. Nilrattau 
Mitter, 23 C. 958 (1896). As to application 
under next section after rejection under this 
section, see Ashruf Ali Chowdhry v. Net Lai 
Saha, 23 C. 682 (1896). 

(5) Gauhar Ali Khan v. Bansidhar, 15 A. 
407 (1893) ; Karamai Khan v. Mir Ali Ahmed, 
W. N. 1891, p. 121 ; see ue:i^ section. 

(6) Bungshidhar Haidar v. Kedar Nath 


Moudal, 1 C. W. N. 114 (1896) ; Nitya Nunda 
Patra v. Hira Lall Karmakar, 5 C. W. N. 63, 
64 (1900) ; contra, Bhairab Pal v, Prem Chand 
Ghosc, 1 C. W. N. clxi. (1897). 

(7) Basiruddin v, Paimulla, 17 C. W. N. 
476 (1911). 

(8) Asimuddi v. Pran Mohini, 16 C. W. N. 
844 (1911). 

(9) Pita V. Chunilal, 31 B. 207 (1906) j 
Magan Lai Mulji v. Boshi Mulji, 25 B. 
631 ; 8. d., 3 Bom. L. R. 265 (1901) ; Murli 
Bhar v. Anandrao, 25 B. 418 ; s. c., 3 Bom. 
L. R, 100 (1900) ; Pandurang Govind Puran< 
dare V. Krishnabai, 1 Bom. L. R. 74 (1899) \ 
Phul Chand Rani v. Nurshing Parshad Missir, 
28 C. 73 (1900) [foil, in Imtiazi Begam r. 
Bhuman Begam, 29 A. 276 (1907)] ; Kedai 

‘ 3 T 
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as in the case of an auction-purchaser stranger, the order was subject to 
revision. (1) It was held that no appeal lay from an order refusing to restore 
to the file an application dismissed for defeult of appearance. (2) And it has 
been recently held that an order on an application to set aside a sale under this 
rule is not a decree within the meaning of sect. 2.(3) The true nature of the 
order must be examined and the character of the parties affected by it must be 
ascertained before it can be determined whether the order falls within the scope 
of sect. 47.(4) 

90 . (i) Where any immoveable froperty has been sold in 

AppUcatlon to set aside execution of a decree, the decree-holder, or any 
sale on ground of irre- person entitled to share in a rateable distribu- 
or fraud. assets, or whose interests are affected 

by the sale, may apply to the Court to set aside the sale on the 
ground of a material irregularity or fraud in publishing or 
conducting it : 

ProvUed that no sale shall be set aside on the ground of 
irregularity or fraud unless upon the facts proved the Court is 
satisfied that the applicant has sustained substantial injury by 
reason of such iiTegularity or fraud. 

“ May apply.’’ — An application under this rule is limited to the grounds 
set forth in it, and a Court cannot set aside a sale under this rule upon grounds 
which have not been pleaded by the applicant.(5) The former section, according 
to a Full Bench of the Madras High Court, applied to sales of mortgaged property 
in execution of mortgage-decrees.(6) It was held that there was no provision 
in Act X. of 1859, entitling a party to have a sale set aside on the ground of non- 
attachment and non-jnoof of imblication of sale-proclamation. (7) Apparently, 
the application should be made to the Court executing the decree. 'It was held 


Nath Sen v. Uma Charan, 0 C. W. N. 37 
(1900) ; Srinavasa Ayyangar v. Ayyathorai 
PUlai, 21 M. 416, 417 (1897) ; Bungshidhar 
Haidar -V. Kodar Nath Mondal, 1 C. W. N. 
114 (1896 ) ; Kripa Nath Pal v. Ram Laksmi 
Dasya, 1 C. W. N. 703, 705 (1897) ; Manikka 
Oda 3 ran v. Rajagopala Filial, 17 M. L. J, 291 
(1907). In Kuber Singh v. Shib Lai, 27 A. 
263 (1904), the Allahabad High Court die- 
sontod from the view that there was an appeal 
under s. 244 ; Hari Har v. Rama Pandu, 
33 B. 698 (1909) ; Anandi v. Ajudhia, 30 
A. 379 (1908). 

(1) Kedar Nath Sen v. Uma Charan, 6 
C. W. N 67 (1900) ; Bashir-ud-din v. Jhori 
Singh, 19 A. 140 (1896), where the case was 
held not to fall under s. 244, now 47, the 
question being between the judgment-debtor 
and the purohaBor,* Amir Rai v. Basdeo 


Singh, 5 C. L. J, 204 (1906). See, however, 
last case but one in lost note. 

(2) Ghasiti Bibi v. Abdul Samad, 29 A. 
696 (1907) 

(3) Aflimuddi v. Pran, 15 C. W. N. 844 
(1911). 

(4) Mahomed Akbar v. Sukhdeo, 13 0. L. J. 
467 (1911). 

(5) Harbans Lai t;. Kundan Lai, 21 A. 140 
(1898). 

(6) Mallikarjunadu Sotti j;. Lingamurti 
Pantulu, 26 M. 244 (1900V 

(7) Patil Shahu v. Hari Mahanti, 27 0. 789 
(1900),* Bibi Sharifan v. Mahomed, 13 
C. L. J. 636 (1911) ; 16 C. W. N. 686 ; 
Lakshmi v. Sris, 13 0. L. J. 162 (1910) ; 
Livinia v. Madhobmoni, 11 C. L. J. 489 
(1910). 
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that where execution of the decree had been transferred to the Collector, applica- 
tion had to be made to him ; (1) but that decision had reference to the Rules of 
the N.W.P. and was not followed in Bombay.(2) A beneficial owner is not a 
necessary party to a proceeding for setting aside an execution-sale. It is com- 
petent to the Court to set aside the sale finally and conclusively, as against the 
beneficial owner, although his henmndar only and not he is made a party to the 
proceeding.(3) The decree-holder is a necessary party to an application under 
this rule, (4) as also the auction-purchaser (5) and judgment-debtor. (6) The 
issue which arises when a petition ife referred under this rule is a judicial proceed- 
ing and ought to be carried out with regularity ; the Court fixing a day for the 
hearing of the matter of the petition, and giving reasonable notice to all parties, 
t,e., such as would afford to each party fair and reasonable opportunity of bringing 
the necessary evidence on or before that day.(7) If an application is made 
within time it must be dealt with, and cannot be summarily rejected on the 
ground that it might have been made earlier. (8) When the application has 
been duly presented, framed and heard, each objection should be taken up 
separately and determined. Specifically distinct findings should be come to 
on each point, and the reasons for the findings duly recorded. (9) Where there 
has been no fraud, application to set aside a sale under this rule must, under Art. 
166 of the Limitation Act, be made within thirty days of the date of sale. Where, 
however, irregularities affecting the sale have by the fraud of the judgment- 
creditor or other parties to the sale been kept concealed from the judgment- 
debtor, he is entitled, whether the sale has been confirmed or not, to apply ; the 
time for making the application being computed from the date when the fraud 
fii'st became known to him. (10) But if proceedings to set aside a sale were under 
sect. 47 (formeily 244), then the period of thirty days does not apply, but 
the three years’ limitation. (11) Fraud with regard to the knowledge of the 

Ram Narain Dass, ]2 W. K. 611 (1809) 
[same] ; Sookh Raj Singh v, Mooftco Tuffoa- 
zool, 2 A. H. €. R. 142 (1870) [the Court 
should take evidence, and not merely rely on 
report of the Nazir] 

(8) Syud Nujmooddeen Ahmed v. Abdool 
Azeez, 16 W. R. 95 (1871) ; Kaleo Sahoy v. 
Makoond 24 W. R. 216 (1876). 

(9) Sookli Raj Singh v, Mooftee Tuffozzool, 
2 A. H. C. R. 142 (1870) ; Mt. Parbuity v. 
Girdliarec Lall, 6 W. R. 125 (1866). 

(10) Mohendro Narain Chaturaj y. Gopal 
Mondul, 17 0. 769, 776 (1890), F. B. [diss. 
from Gobind Chundra Majumdar v. Charan 
Sen, 14 C. 679 (1887)] ; followed in Raj 
Chandra De v, Badiar Rahaman, Rule 1249 
of 1914; 7th May, 1915 [Woodroffe, J., and 
Mullick, J.]; Kailash Chandra Haider v. 
Bissonath Paramanic, 1 C. W. N. 67 (1896). 

(11) Luchmipat v. Mt. Mandil Koer, Si 
C. W. N. 333, 336 (1899). 


(1) Keehabdeo v, Radho Prasad, 11 A. 94 
(1888). 

(2) Narayan y. Rasul Kliaii, 23 B. 631 
(1899). 

(3) Baroda Kanta Bose v. Ohundor Kanta 
Ghose, 29 0. 682 ; s. c., 6 C. W. N. 706 
(1902). 

(4) Ali Gauhar Khan v. Bausidhar, 16 A. 
407 (1893). 

(6) ICaramat Khan v. Mir Ali Ahmed, All. 
W. N. (1891), p. 121, cited ib. ; see Gopal 
Singh V. Dulai' Ku.n , 2 A. 362 (1879) ; Kanti 
Ram V. Bankey Lai, 2 A. 396 (1879) ; Ganga- 
thara v. Ruthabai, 6 M. 237, at p. 238 (1882). 

(6) Ali Gauliar Khan v. Bansidhar, ttufra^ 

(7) Brojo Mohun Thakoor v, Shah Amccn- 
ooddocn, 20 W. R. 424 (1873) ; see Sanaril 
Singh V. Makhun Pandey, 2 A. H. C. R. 143, 
144 (1870) [necessity of allowing evidence in 
support of injury]; Rothbunjun Singh v. 
Mitturjeot Singh, 4 W. R. Misc. 9 (1866) 
[same as to irregularity] ; Khodeja Biboe v. 
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judgment-debtor may be before the sale, for fraud is a continumg influence.(l) 
As to sect. 153 of the B3ngal Tenancy Act, see cases cited. (2) An application 
to set aside a sale on the ground that no notice had been served as requited 
by 0. XXL r. 22, cannot be made under this rule but must be made under 
sect. 47.(3) 

Immoveable property.— The section is limited to sales of immoveable 
property. It has been held that a decree upon a mortgage is incapable of being 
so described and regarded, and an application under tht' form* r section with 
regard to the sale of such a decree was incoirfpetent.(4) 

Who may apply,— As to this, the scctionin the last <\kI. lun, “ the dicrce- 
holder f or any person whose immoveahle property has been sold tucdcr this Chapter J* 
There was a conflict upon the meaning to be attached to tlv? term ''decree- 
holder^' as also as to the meaning of the other words. As regards the fust term, 
the question was whether it was limited to the decree-holder, at whose instance 
the lands were first attached ; the decree-holder who brings the property to 
sale ; (5) or any decree-holder entitled to share in the assets, and also having 
.an interest, to sec that the sale which produces those assets was regularly con- 
ducted.(6) The present rule adopts a series of decisions to the effect that a 
person entitled to share in a rateable distribution of assets (and presumably 
his representative) is entitled to apifly under this provision. (7) The ))hTasc 
italicized obviously included the judgment-debtor or his representative. (8) A 
question, however, arose as to who else was included, it being admittedly iiot 
restricted to the judgment-debtor. It was Jicid that any person might apply 
to set aside a sale if his interests were affected by the sale in the sense that it 
would pass by the sale; (9) and, therefore, a person claiming to be beneficial 
owner was held to have a locus stand%(\0) as also the mortgagee of the judgment- 
debtor, (11) and a transferee of portion of an occupancy holding, (12) but not a 


(1) Raj Chandra Do v. Badiar Rahaiuan 
(Rule 1249 of 1914 ; 7th May 19 15), following 
Narayan Sadhu v. Moharcth Damoilar Das, 
10 Cun. 894, 

(2) Kali Mandal v. Ram ^arbasya, 1 C. L. J. 
470 (1905) ; s. o., 9 C. W. N. 721 ; Safar Ali 
V. Raj Mohun Guha, 1 C. L. J. 454 (1902) ; 
Ganga Charan Bhattacharya v. ^ashi Bhusan 
Roy, 1 C. L. J. 255 (1905). 

(3) Kumed Bewa v. Prasanna, 40 C. 45 
(1912) ; Lakshmi v. Sris, 13 C, L. J. 162 (1910). 

(4) Baij Nath Lohea v. Binoyeudra Nath 
Palit, 6 C. W. N. 6 (1901). 

(5) Matungini Dassi v. Monmotha Nath 
Bose, 4 C. W. N. 642 (1900). 

(G) Sco post. 

(7) Lakshmi v. Kuttunni, 10 M. 57 (1885) ; 
iSorabji Edulji v. Govind Ramji, 16 B. 91, 101 
(1891) ; Ajudhia Prasad v. Nand Lai Singh, 
15 A. 318 (1893) ; Chattiapat Singh v. Jadukul 
ProBttd Mukorjeo, 20 C. 673 (1892) [person 
not so entitled cannot come in] ; Bijoy Singh 
Dudhuria t’. Hukum Chaud, 29 C. 548 (1902) ; 


Chakrapani Chettoar v. Dhanje Settee, 24 M. 
311, 315 (19()0). 

(8) Sheo Prodad v. Hira Lai, 12 A. 440 
(1889 ) ; foUowed in Bopin Bohary Bora v. 
Sosi Bhusan, 18 C. L. J. 628 (1913). For 
the case of a judgment-debtor whoso right 
in the property in dispute was put up for 
sale under a previous execution, see Baboo- 
Reet Bhunjun v. Baboo Meeturjeet Singh, 6 
W. R. Misc. 31 (1866). 

(9) Abdul Gani v. Dunne, 20 C. 418, at 
p. 425 (1892) ; Timmanna Banta v. Mahabala 
Bhatta, 19 M. 167 (1895). 

(10) lb In this case the applicant’s con* 
tention was that the name of the person 
against whom the rent-dfltreo was obtained 
was really another name for himself. 

(11) Rakhal Ohundei Bose v. Dwarka Nath 
Mitter, 13 C. 345 (1886) ; Asmutunnissa Begum 
V. Ashruf AU, 16 C. 488 (1888), F. B. at p. 492. 

(12) Azgar AU v. Asaboddin, 9 C. W. N. 
134(1904). 
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person claiming by title paramount to the judgment-debtor inasmuch as his title 
to the property is not affected by the sale, whether it be regular or irregular*(l) 
A plaintiff who has attached immoveable property before the judgment has no 
present interest in such property and therefore canimt apply under this rule.(2) 
It was, of course, held that persons whose property had not been sold could not 
apply»(3) such as a co-sharer in undivided property where the share of his co- 
sharer was sold, (4) or purchaser. (6) Though an auction-purchaser cannot 
directly apply, yet he may, and, indeed, should, be made a party to the proceed- 
ings after an application has been made, (6) and then, if an order is made against 
him, he can appeal. (7) It was held under the last Code that where an occupancy 
holding was sold in execution of. a decree for arrears of rent, obtained against 
bhe raiyat, a person who claimed to have purchased the holding from the latter 
Bould not apply (as the representative of the judgment-holder) to have the sale 
iet aside under sects. 244 or 311 of that Code (now represented by sect. 47 and this 
L'ule) if the holding was not transferable by custom or UBage.(8) 

Material irregularity. — An application under this rule is limited to the 
ground set forth in it. (9) Where a Court has no jurisdiction to make a decree, 
then any sale which takes place under such decree is void, and a nullity.(lO) 
Where, again, the Court of execution has no jurisdiction the sale is void.(ll) This 
rule, however, assumes that a valid decree is being executed by a Court of com- 
petent jurisdiction. It assumes regularity in this re8pect.(12) The words “ set 
aside ” show that the section is inapplicable to the case of a sale which is by reason 
of want of jurisdiction null and void, as distinguished from a sale which is merely 
voidable for irregularity. That which is a nullity cannot fi’om its very nature 


(1) Asmutunnissa Begum v. Ashruf Ali, 
15 0. 488 (1888), P. B. [overruling Abdul 
Huq Mozumdar v, Mohini Mohun Shaha, 
14 C. 240 (1887) ; foil, in Sheo Prosad v. Hira 
Ul, 12 A. 140 (1889)] ; Subbarayadu v. Pedda 
Subbarazu, 16 M. 470, 478 (1892). See Ram 
Chandra v. Rakhmabai, 23 B. 460 (1899), the 
first case was distinguished in Abhoya Dassi 
V. Pudmo Loohun, 22 C. 802, where a tenure 
itself was sold for its own arrears, A stranger 
Hrhose property is sold behind his back without 
authority does not need to have a sale set 
Eisidc : Narasimha Naidu v. Ramasami, 18 
M. 478 (1896). 

(2) Jogendra r. Monmotho, 17 C. W. N. 

SO (1912) ; Sewdut t-. Sreecanto, 33 C. 639 
:1906); 10 C. W. N. 034; Basiram 
ECattyani Debi, 38 C. 448 (1911) ; 16 

C. W. N. 796. 

(3) Bisheshar Kuar v. Hari Singh, 6 A. 42 
;i882) ; Man Kuar v: Tara Singh, 7 A. 683 
[1886); Brij Mohun Tliakur v. Rai Uma 
^7ath Ohowdhury, 20 C. 8 (1892). 

(4) Bisheshar Kuar v, Hari Singh, snpra, 
48 to sale of undivided shares, see Mathura 
Das f», Fatima Ulka, 6 B. H. C. R. A. (X J. 63 


(1868). 

(6) Brij Mohun Thakur ?;. Rai Uma Nath 
Chowdhury, supra ; Bhagabati Churn Bhutta* 
charjee v. Bishoshwar Son, 8 C. 367 (1882), 
supra, 

(6) Ante. 

(7) Kanthi Ram Bankey Lai, 2 A, 390 
(1879). See notes to s. 189. 

(8) Prosunno v. Bamacharan, 13 C. W. N. 
664 (1909). 

(9) Harbans Lai v, Kundan Lah 21 A. 140 
(1898). 

(10) Lalla Goondur Lall v. Huboeboonissa, 
16 W. R. 311 (1871). 

(11) Sukhdeo Rai v. Sheo Ghulam, 4 A. 382 
(1882) ; Sant Lai v. Umrao-un-nissa, 12 A. 96 
(1889) ; Maijha Singh v. Jhow Lall, 6 A. H. 
C. R. 364 (1874) ; Nonidh Singh v. Sohun 
Kooer, 4 A. H. C. R. 136 (1872) ; Moulveo 
Abdool Hye v. Macrae, 23 W. R. 1 (1874) ; 
Badri Prasad v. Saran Lai, 4 A. 369 (1882) ; 
Aghorc Nath v. Shama Sundari, 6 A. 16 
(1883) ; Raja Thakur Barmha v. Jiban Ram 
(P. C.), 19 C. L. J. 161 (1913). 

(12) Net Lall Snhoo v. Sheikh Kareem Bui 5 , 
23 C. 686, at p. 689 (1895). 
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be set aside, while in the cases to which the rule does apply the sale is merely 
voidable at the instance of the party afiected thereby, and, therefore, can be set 
aside. A plea, therefore, to the jurisdiction of the executing Court is not admissible 
on an application under this rule.(l) The rule is thus confined to irregularities in 
the particular incidents of execution following a valid decree, which are men- 
tioned in it. Where the whole suit is attacked another suit is maintainable, 
notwithstanding unsuccessful applications under 0. IX. r. 13 (formerly sect 108) 
and this rule, and omission to appeal against orders on such applications ; for 
the existence of a real suit is assumed. (2) ‘'A Court, however, may, to use the 
language of sect. 115 (formerly 622), act illegally, or with material irregularity, 
in the exercise of a jurisdiction which it doeg possess. The present rule refers 
in express terms to irregularity only. It has, however, been said (3) that though 
the term “illegality ” does not include “irregularity,” the latter word as used 
in this section is wide enough to include illegality. The question is not one of 
importance unless the illegality is held to be of such a character as to alTect the 
validity of a sale in a manner making it absolutely void. This has been held to 
be the result in the case of certain illegalities. (4) The view taken in some of 


(1) Shirin Begam v. Agha Ali Khan, 18 
A. 141, 146 (1895), rof. Bohari Singh v. Mukat 
Singh, 28 A. 273 (1905), dissenting from 
Sukhdeo Rai v. Sheo Ghulam, 4 A . 382 (1882). 
In Moulvoo Abdool Hyo v. Macrae, 23 W. R. 
1 (1874), and other cases cited in last note 
other than Sant Lai v. Umrao-un-nissa (where 
the case was hold to ho without the section), 
and Badri Prasad v. Saran Lai (where the 
CJourt* interfered in revision), the question of 
jurisdiction appears also to have boon dealt 
with under this section. 

(2) Khagendra Lath Mahata v. Pran Nath 
Roy, 29 C. 396 (1902) P. C. ; s. c., 0 C. W. N. 
473 ; 4 Bom. L. R. 363 ; and see Radha 
Raman v. Pran Nath Roy, 6 C. W. N. 757 
(1901). 

(3) Per Brodhurst, J.^ in Ganga Prasad v. 
Jag Lai Rao, 11 A. 333, at p. 342 (1889). A 
distinction is drawn between illegality and 
irregularity, at p. 337 ; see remarks in Nara- 
yana Kothan v, Kalianasundaram, 19M. 219, 
at p. 207 (1895). The distinction has not 
always been kept to. A sale has boon set 
aside on the ground of irregularity, where it 
was held to be null and void : Maijha Sing v. 
Jhow Lall, 6 A. H. C. R. 354 (1874) ; Nonidh 
Singh V. Sohun Koocr, 4 A. H. G, R. 136 
(1872); Radha Charan Das v. Sharfuddin 
Hosain, 17 0. W. N. 1136(1913). 

(4) Fida Husain v. Kutub Hosain, 7 A. 38 
(1884) ,* Ram Chand v. Pitam Mai, 10 A. 600 
(1888) ; foil. Mahadeo Dubey v. Bhola Nath 
Dichit, 6 A. 86 (1882) F. B., where it was 


held that as an attachment is an essential 
preliminary to sale, a sale of property without 
a previous attachment is void; cf. Raja 
Thakur Barmha v. Jiban Ram, P. C., 10 
0. L. J. 161 (1913) (only the attached pro- 
perty can he sold) [cowfro Kishory Mohun 
Roy V, Mahomed Mujaffar Hossein, 18 (5. 
188 (1890); Tincouri Debya v. Shib Chan- 
dra Ohowflhury, 21 0. 639 (1894); She- 
odhyani v. Bhola Nath, 21 A. 311 (1890)]; 
Volayutha Muppan v. Subramanian, 24 
M. L. J. 70 (1912); also where no notice 
was given t ;0 legal representative : Ramossuri 
Dassoe v. Doorga Dass Chatterjoo, 0 C. 103 
(1880), where propc^rty was sold before tko 
advertised time ; Chedami Lai v. Amir Bog, 
7 A. 670 (1886), and where sale took place 
before expiry of thirty days ; Bakshi Nand 
Kishore v. Malak Chand, 7 A. 289 (1886) ; 
Ganga Prasad v. Jag Lai Rai, 11 A. 333 (1889) 
[contra Venkata v. Sana, 14 M. 227 (1890) ; 
Tassadiik Rasul v. Ahmad Husain, 20 I. A. 
176 (1893)]; Sathuvayyan v. Muthiisama, 
12 M. 326 (1888) [sale contrary to the pro- 
visions of the Tran8fe)r of Property Act]. 
The Privy Council have, Tiowever, pointed 
out that a sale is a sale and not a nullity, 
whether there bo an irregularity or a direct 
contravention of express provisions : Gobind 
Lai Roy v. Ram Janam Missir, 21 C. 70 (1898); 
Kokil Singh v. Edal Singh, 31 C. 386, 891 
(1904) ; Radha Charan Das v, Sharfuddin 
Hosain, 17 C. W. N, 1136 (1913). 
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these cases that the act or omission was an illegality vitiating the sale was dis- 
sented from in others. In certain cases there was probably nothing more than 
an irregularity. It is clear that where a party professes to apply under this rule, 
then by such application he admits that the case must be treated as one of 
material irregularity to be redressed pursuant to its provisions only upon proof 
of injury.(l) Ordinarily at least such irregularity will make the sale voidable 
only. Assuming, however, that there may bd an illegality, which ijpso facto 
renders the sale void, then it must bp held either that the rule covers such a case, 
in which event injury must be estabtished, or the case is one without the rule. In 
the latter case it has been held that the Court has, apart from the former section, 
an inherent right to set aside all illegal proceedings provided that the interests 
of third parties are not affected, (2) or it might have refused to confirm a sale 
on grounds other than those on which a party may apply to set it aside under 
this rule. (3) The case being ex hypotJmi outside the section it has been held 
that no proof of injury is necessary.(4) The tendency, however, of modern 
decisions is to check judgments holding sales to be nullities on account of what 
ar»‘ really mere irregularities in procedure. (5) And unless it can be established 
that the sale is for want of jurisdiction or other cause absolutely void, the case 
will, when there is an irregularity of the kind described, fall within and be subject 
to the provisions of the rule. 

As the former section was confined to cases of mere irregularity of the 
nature described, it did not apply where the sale was sought to be set aside on 
another ground such as fraud. (6) Where, however, fraud in the execution- 
proc(‘(^dings was alleged and attempted to be substantiated and the question 
arose between parties, (7) an application lay under sect. 47 (formerly 244), and 


(1) See Tassaduk Rasul v. Ahmad Husain, 
20 1. A. 176, at p 182 (1893) ; Venkata v. 
Sama, 14 M. 227, at p. 228 (1890). 

(2) Ramossuri Dassec v. Durgadas Chat- 
terjeo, 6 C. 103, at p. 106 (1880) ; see Nana 
Kumar Roy v. Golam Ohundor Dey, 18 C. 
422, at p. 423 (1891) ; Birj Mohun Thakur v. 
Roy Uma Nath Chowdhry, 20 C. 8, at p. 9 
(1892); Sant Lai v. Umrao-un-nissa, 12 A. 
96 (1889). 

(3) Sant Lai v. Umrao-un-nissa, sapra ; 
Granga Prasad v. Jag Lai Bai, 11 A. 333, at 
p. 337 (1889). 

(4) Ram Chand r, Pitam Mai, 10 A. 606 
(1888) [it was also iut onsistoiitly held that 
there was a “ material irregularity ”] ; Ganga 
Prasad v. Jag Lai Roy, 11 A. 333 (1889); 
Bakshi Nand v. Malak Chand, 7 A. 289 
(1885). The judgment in Harbans Lai v. 
Kundan Lai, 21 A. 140 (1898), misses the 
point. The earlier decisions referred to did 
not hold that a sale could be set aside under 
s. 311 without proof of loss, but that illegality 
of the character referred to was outside the 
section, ahd therefore not affected by its 


limitations. 

(6) See Malkarjun v, Narhari. 25 B. 337, 
346 (1900) ; ref. Khtarajmal v. Daim, 32 C» 
296 (1904) ; dist. case of want of jurisdiction, 
s. c., 5 C. W. N. 10 ; 2 Bom. L. R. 927 ; 
Tassadduk Rasul Khan v. Ahmad Husain, 21 
C. 66 (1893) ; the principle of Gobind Lai Roy 
V. Ram Janam Misser, 21 C. 70 (1893), equally 
applies to execution sales : Kokil Singh v. 
Edal Singh, 31 C. 385, at pp. 391, 392 (1904) ; 
Bopin Behary v. Sosi Bhusan, 18 C. L. J. 
628 (19J3). 

(6) Umbika Chum v, Dwarka Nath Ghose, 
8 W. R. 506 (1867) ; Subbaji Rau v. Srinidasa 
Rau, 2 M. 264 (1880) ; Nund Lall v. Dilawar 
Ali, 11 W. R. 244 (1869); Virsingappa t>. 
Shadashivappa, 7 B. H. C. R. Ac. 974 (1820) ; 
Raghubans Sabai v. Phool Kumari, 32 C. 
1130, 1140 (1905) ; or that the decree itself 
has boon set aside, Ramyad Sahu v, Binde- 
Bwari, 6 C. L.-J. 102 (1907). 

(7) See Roy Luchmeeput Singh v, Adoyto 
Chum Mullick, 24 W. R. 462 (1876), where 
the application was by a third person not a 
party. 
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no separate suit would lie.(l) And an application was held maintainable 
under that section after a sale had been confiimed.(2) A purchas by the decree- 
holder bemmi at a price less than that at which he was permitted to bid constitutes 
fraud.(3) If the decree itself which is the real basis of the title was fraudulently 
and collusively obtained, the sale at which a purchase was made never became 
absolute. (4) See, however, now as to fraud the next paragraph. 

The following have been considered material irregularities : — 

Delay in making the deposit required by sect. 300 of the last Code ; (5) 
the adjournment of the sale from time to time without sufficient ground ; (6) 
non-publication or improper publication of sale-proclamation, (7) such as an 
omission to state the amount of revenue, (8) or to put up a copy of the proclama- 
tion in the Collector's office ; (9) a sale subsequent to insanity of the judgment- 
debtor ; (10) omission to state or misstatement of Government revenue in notifica- 
tion of sale ; (11) misstatement of the value of the property in the sale-proclama- 
tion calculated to mislead intending bidders, (12) selling before thirty days have 
expired after notice of proclamation, (13) or without a fresh proclamation where 
there has been a postponement, (14) or after a portion of the property has been 
released to a third party ; (15) or issuing a sale-notification without notifying in 
it that the property would be sold on a day named or as soon thereafter as it 


(1) Kokil Singh v. Edal Singh, 31 C. 386 
(1904) ; Kojoni Kanta Bagchi v. Hossain 
Uddin Ahmed, 4 C. W. N. 638 (1899). See 
notes to 6. 4 ; as to pleading fraud, see 
Mahomed Mira Ravuthar v, Savvasi Vijaya 
Raghunadha, 23 M. 227 (1894) ; and as to 
the necessity of the auction-purchaser being 
a party to it, Abbubaker v. Mohidiii, 20 M. 
10 (1896) ; and effect of fraudulent sale 
on rights of third parties : Sidhoe Nazeor 
Ally V, Ojoodhyaram Khan, 10 M. I. A. 640 
(1866). 

(2) Golam Ahad Chowdhry v. Judhistor 
Chundra Shaha, 30 C. 142 (1902) ; s. c., 7 
C. W. N. 306. 

(3) Sm. Sarat Kuniari v. Nimali Chum 
Dey, 6 C. W. N. 266 (1900). 

(4) Banke Lai v. Jagat Narain, 22 A. 168, 
179 (1900) ; Nanda Kumar v. Ram Kishore, 
19 C. L. y. 457 (proof of fraud vitiating 
decree). 

(6) Venkata v, Sama, 14 M. 227 (1890). 

(6) Venkata r. Sama, supra- 

(7) Macnaghton v. Mahabir Pershad Singh, 
9 C. 666(1882) ; Krishna Prasad t;. Motichand, 
40 I. A. 140 (1913) ; 17 C. L. J. 573. 

(8) Ib. 

(9) Nana Kumar Roy v. Golam Ohunder 
Doy, 18 C. 422 (1891).. 

(10) Narayan Kothan v. Kalliana Snn- 
daram, 19 M. 219 (1896). 


(11) Madarsah Maracayar v. Palaniappa 
Chotti, 23 M. 628 (1900) ; Gridhar Singh v. 
Hurdco Narain, 3 I. A. 230 (1876) ; s. c., 26 
W R. 44 ; Olpherts v. Mahabir Pershad, 10 
I. A. 25 (1882) ; 9 C. 656. 

(12) Saadatmand Khan v. Mt. Phul Kuar, 
2 C. W. N. 550 (1898) ; 26 I. A. 146 ; 20 A. 
412, Cal. H. C. Appeal from order 439 of 
1901, 17 March, 1903 ; Siradurga v. Rajono- 
han, 15 C. W. N. 677 (1910) TPran Singh v. 
Janardan, 14 C. L. J. 641 (1911) ; dissenting 
from Abdul Kashim v. Benode, 12 C. W. N. 
757 (1908). 

(13) Tasadduk Rasul Khan v. Ahmad 
Husain, 21 C. 66 (1893) ; Abdul Nossia v. 
Doolal Doss, 1 1 C. L. R. 303 (1882) ; Hurbuns 
Sahai v. Bhairo Pershad, 4 C. L. R. 23 (1879) ; 
Venkata v. Sama, 14 M. 227 (1890). 

(14) Goopee Nath Doboy v. Roy Luohmee- 
put Singh, 3 C. 642 (1877) ; Shosheo Mukhee 
V. Dwarka Nath Biswas, 6 W. R. Miso. 84 
(1866) ; Kishen Prosunno v. Nurduma 
Dobsco, 17 W. R. 339 (1872) ; Mohunt Megh 
Lall V. SUb Feishad, 7C.h (1881) ; Sanwal 
Singh V. Makhun Pandey, 2 A. H. C. R. 143 
(1870) [no order of postponement or fresh 
X)roclamation] ; see Jamini Mohan Nundy 
V. Chandra Kumar Roy, 6 C. W. N. 44 (1901) , 

(16) Shib Prokash Singh v. Sardar Doyal 
Singh, 3 C. 644 (1878). 
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might come up in the list ; (1) or advertising property of A and B for sale, anc 
subsequently and without fresh proclamation selling A’s rights and interes 
only ; (2) omission to beat drum at time of sale ; (3) notifying that the decree 
holder held a charge for a greater amount than was the fact ; (4) sale of half th 
property after whole was proclaimed ; (5) or not affixing copy of sale-proclama 
tion ; (6) selling a debt secured by a mortgage of immoveable property under thi 
provisions applicable to moveable property ; (7) or selling without fixing a] 
liour for the sale ; (8) or when the proclamation is not issued in the prescribes 
form, and does not state the ex^ient of the property and the revenue assesses 
on it or the amount of income derived from it, and omitting an order of the Hig] 
Court containing directions for the sale ; (9) or selling after proclamation o 
sale five days prior to date of sale, particulars of a mortgage not being given: (10 
selling after notice wrongly served upon person not legal representative of judg 
ment-debtor’s estate ; (11) selling upon a notification so vague in its descriptio] 
of the property as to be misleading ; (12) publication of sale-proclamation upo: 
decree-holder’s property at a distance of some half-mile from the judgment 
debtor’s property ; (13) non-specificatjon of adjourned hour of sale ; (14) absenc 
of specification in sale-proclamation of incumbrances and statement of valu 
of property in such proclamation ; (15) the omission to specify the hour c 
sale ; (16) selling on day previous to that fixed in the order of postponement ; (IT 
or at an hour not mentioned in the notification ; (18) changing the specified orde 
of sale without notice ; (19) selling x)Toperties in one lump advertised to be sol 
in lots ; (20) selling without previous attachment ; (21) refusal by the Court upo 
waiver of fresh proclamation by judgment-debtor to issue such proclamatio 
if applied for by the judgment-creditor ; (22) omission to bring on the recor 

( 1 ) Bykunt Nath Sandyal v. J uggut Mohun 
Shaha. 24 W. R. 240 (1875). 

(2) Mohiny Mohun Dass v. Bhoolmnjoy 
Shah, 6 C. L. R. 237 (1880). 

(3) Trimbak Ravji v. Nana, 10 B. 604 
(1886). 

(4) Kanji Mai v. Bibi Sailo, 8 A. 116 
(1886). 

(5) Pannah Lai v, Sri Ram Bannorjoe, 1 
Shome 10. 

(6) Kalytara Chowdhrani v. Ramcoomar 
Goopta, 7 C. 466 (1881). 

(7) Srinath Butt v. Gbpal Ghundra Mittra, 

0 C. 611 (1883), dist. Sarai Ayyar v. Krishna- 
aami, lOM. 169(iS86). 

(8) Sumo Moyoe Dfbi v. Bakhina Ranjan 
Sanyal, 24 C. 291 (1896). 

(9) Athappa Chetti v. Rama Krishma 
Nayakan, 21 M. 61 (1897). 

(10) Mohunt Megh Lall v. Shib Proshad 
Haiti. 7 C. 34 (1881). 

(11) Malkarjun v. Narhari, 26 B. 337 (1900). 

(12) Banke Lai v, Jagat Naiain, 22 A. 168, 

170(1900). 

(13) Jamini Mohun Nundy v. Chandra 


Kumar Roy, 6 C. W. N. 44 (1901). 

(14) Bhikari Misra v. Rani Surja Moni, 
C. W. N. 48 (1901). 

(16) Moti Laul Roy v. Bhawani Kumai 
Bobi, 6 C. W. N. 830 (1902). 

( 1 6) Mahabir Porshad Singh v. Bhanukdha: 
Singh, 8 C. W. N. 086, 087 (1904) ; s. c., 3 
C. 816, 818. 

(17) Jhoomuck Chowdhry v. Rajah Radh 
Persad, 25 W. R. 328 (1876). 

(18) Khodeja Bibeo v. Jobad Rohoen, 1 
W. R. 320 (1870). 

(19) Pokhraj Singh v. Gossain Miimt 
Poorce, 12 W. R. 281 (1869). 

(20) Srookunt Bass v. Ram j cobun Roy, 1 
W. R. 342 (1873) ; Urqiihart v. Nundeept 
Mahaputtur, 12 W. R. 492 (1869) ; as t 
soiling property in lots though attached an 
proclaimed in its entirety, soc Abdool Hye 
Macrao, 23 W. R. 1 (1874). 

(21) Shcodhyan v. Bhola Nath, 21 A. 3J 
(1899). 

(22) Chakrapani Chattiar v. Bhanji Sett 
24 M. 311 (1900). 
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the legal representative of a judgment-debtor who has died after attachment 
and before sale ; (1) basing a decision on evidence not taken in accordance 
with the law. (2) 

The irregularity, however, if any, must be material. (3) 

The following have been held to be either not irregularities or material 
irregularities : — 

Issuing notices of attachment and sale together ; (4) holding a sale for a 
larger sum than was actually due ; (5) omission to deposit 25 per cent, of 
purchase-money at date of sale ; (6) entering tiic wrong pergunnah in the proc- 
lamation if it be served in the right village and the estate has been identified ; (7) 
publishing the notification of the sale at an inferior cutcheny, the sudder cutclieny 
of the zemindar being beyond the Court’s jurisdiction ; (8) omitting to state 
the rent of a tenm'e brought to sale ; (9) selling at an inadequate price ; (10) 
sub-dividing one of the lots advertised for sale ; (11) a District Judge postponing 
a sale in obedience to an injunction issued by a Subordinate Judge ; (12) sale of 
immoveable property on a close holiday ; (13) or without issue of fresh pro- 
clamation ; (14) selling portion of estate within jurisdiction, although the greater 
part falls within another district.(15) 

“ Or fraud.” — These words have been added. Under the previous law 
fraud was not within the rule. (See page 1016.) As to this amendment, the Select 
Committee said, “ We think that the existing law as contained in sect. 311 of the 
Code is defective, the omission in the section to refer to fraud as a gi’ound for 
setting asid(! a sale having led some Courts to hold that an order on an application 
setting up fraud as a ground for relief is, unlike an order made on an application 
under sect. 311, a decree and open to second appeal. (16) This result, which often 
involves a considerable prolongation of these proceedings, is in our opinion 


(1) Bopin Bohary Bera v. Sosi Bhusan, 18 
C. L. J. 628 (1913). 

(2) Peary Lai Das v. Peary Lai Dawn, 18 
C, L. J. 646 (1913). 

(3) Dakshina Mohiin Roy v. Sm. Basumati 
Debi, 4 C. W. N. 474, at p. 477 (1900). 

(4) Huro Soonduree Doboo v. Brojo Gobind 
Shaha, 4 W. R. Misc. 12. 

(6) Chuttur Singh v. Dhurrum Koonwur, 1 
A. H. C. R. 61 (1869). 

(6) Ahmad Baksh v. Lalta Prasad, 28 A. 
238 (1905). 

(7) Nooral Hossein v. Ram Coomar Saheo, 
25 W. R. 326 (1876). 

(8) Hubeebool Hossein v. Allender, 14 W. 
R. 44 (1870). 

(9) Mohendro Coomar Dutt v. Ishaneswary 
Dasee, 7 C. 723 (1881). 

(10) Lakshmi v, Krishnabhat, 8 B. 424 
(1884). 

(11) Sami Pillai v. Krishnasami Chettf, 21 
M. 417 (1897). 

( 1 2) Amir Dulhin v. Administrator General, 


23 C 361 (1896). 

(13) Bisram Mahton v. Sahib-un-nissa, 3 A. 
333 (1880) ; sed qu, the observation was obiter, 
as no inquiry was proved. Contra Haro 
Jemadar v. Jadub Chunder Haidar, 3 W. R. 
Misc 24 (1865) ; as to proceedings on closed 
holidays, see Ram Das Chakarbati v. Official 
Liquidators, 9 A. 366 (1887). 

(14) Gajrajmati Teorain v. Akbar Husain, 
29 A. 196 (1906). 

(15) Shib Narain Singh v, Gobind Dass 
Bhukut, 23 W. R. 164 (1876). See notes to 
8. 110, and Kalee Prosunno Bose v. Dinonath 
Bose Mullick, 19 W. R. 435 (1873). 

(16) When an application to set aside a 
sale on the ground of fraud wSb made before 
the present Code came into force, but the 
order on the application was passed after it 
came into force, it was held that there was 
no second appeal under the provisions of 
the last Code : Raj Mohan v. Gobinda, 1 7 
0. W. N. 624 (1912). 
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undesirable. We think that applications for the setting aside of sales should, 
so far as the procedure applicable to them is concerned, stand on the same 
footing, whether they are based on the ground of irregularity or on the ground of 
fraud.’’ (1) 

“ In publishing or conducting.’^ — It was proposed to amend the section 
by adding irregularity in attachment, as to which there was previously doubt. (2) 
But tills has not been done, as such irregularity cannot affect the price. The 
expression conducting the saZe*” was held not to include any proceedings 
un(‘.onnccted with the actual carrying out of the sale, but to lefer to the action 
of the officer who makes the sale, and not to an 3 d:hing done antecedent to the 
sale. Therefore an objection that the property attached and sold was not by 
law saleable, was held not to be ah objection contemplated bj^ this section, but 
one which the judgment-debtor might liave taken at the tinu* of attachment 
prim* to the sale. (3) So again, an objection by a representative of a judgment- 
debtor that he had inherited nothing from him must be raised before the sale 
in execution. (4) So, too, an objection that execution is barred must be taken 
before the sale. (5) All that the Oomt can decide under this lule is whether the 
sah; shall be set aside upon the ground of irregularity in publishing or conducting 
it. — not wluddicr execution was granted after the judgment had been satisfied, (6) 
or should go at all.(7) The words conducting the sale ” embrace all acts which 
the Court is required to perform* down to the close of the sale, which terminates 
when the lot is knocked down to the highest bidder. The irregularity must not, 
therefore, be anything which takes place after the sale, such as the receipt of 
payment by the Court after the fifteenth day from the date of sale. (8) The 
irregularity must be in conducting the sale, and the whole responsibility of 
conducting the sale is in the Court. An agreement .between parties not to bid or 
dissuading others from bidding is not an irregularity within the meaning of the 
section ; and unless the acts done amount to fraud is no ground for otherwise 
sol ting aside a sale. (9) 

Substantial injury. — ^Under the present, as under the last. Code there 
niust have occurred substantial injury, that is, loss which is wrongful, (10) by 
reason of the irregularity complained of. There has, however, been consider- 
able conllict as to the manner in which the connection between the two had 
to be established ami inferred. The Privy Council held that there must bj) 


(1) Benode v. Ram Sarup, 16 C. W. N. 
1016 (1912). 

(2) iSeo MacN%'.ton v. Mahabir Pershad 
Singh, 9 C. 666, at p. 660 (1882); Patil 
Shahu Hari Mah.iuti, 27 C. 789, 792 
(1900). 

(3) Ramchhailmr Misr v. Bochu Bhagat, 
7 A. 641 (1886), 

(4) Chowdhry Waherl Ali v. Jnmayo, 0 
W. R . Misc. 116 (1866). 

(6) Gangathara v. Rathabai Aminal, 6 M. 
237 (1882). 

(6) hi re, Digumburee l^abee, B. L. R., 


F. B. 938, at p. 946 (1868). 

(7) Hubhal V. Kanhai Lai, 7 A. 366 (1886). 

(8) Binda Doboo Dossee v. Gopoo Soonduroo 
Dossia, 6 W. R. Misc. 82 (1866). 

(9) Mahomed Mira Ravuthar v, Sawasi 
Vijaya Raghunadha, 23 M. 227 (1899) ; s. c., 
4 C. W. N. 228 ; nor of course are disparaging 
remarks of bystanders “ irregularities : 
Lalmohun Chowdhuri r. Nunu Mohamed, 
17 C. 162 (1889) ; but see Rukhinoe Bullubh 
V, Brojonath Sircar, 6 C. 808 (1879). 

( 1 0) Shosi Bhusan Sadhu v. Ahmed Hussein, 
7 C. W. N. 439 (1903). 
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evidence, (1) and that that evidence must be direct, (2) and that a Court could 
not without evidence, and upon a mere supposition, find that an irregularity 
did cause an injm’y by causing an inadequate price to be bid at the sale. The 
amount or nature of the evidence required in any case depended upon its own 
circumstances. (3) Difficulty was felt as to what was meant by “direct’^ 
evidence. Sometimes it was considered that this meant that persons should 
be called to testify that had it not been for a particular set of circumstances 
they would have done so and so ; would have given a greater price ; that they 
were willing to bid but were deterred and fiiisled; and so forth. In other 
cases it was considered sufficient that there should be evidence of circumstances 
which would warrant the nec^essary, or at least the reasonable, inference that 
the sale was the result of the irregularity complained of. (4) The Select Com- 
mittee stated that the language of the nde has been altered in order to meet 
the doubts raised as to the evidence upon which the Court <?an act, and they 
refer to the Privy Council decision; Tasadduk Rasul Khan v. Ahmad Husain. 
Apparently it is intended to affirm that ruling ; but the difficulty hitherto has 
been as to its construction. Proof, of course, will be required, and this proof 
may, it is submitted, on a true construction of the Privy Council decisions, 
consist of “ direct ” evidence in the narrow sense stated, or of evidence of facts 
which warrant an inference that the irregularity was the cause of the inadequate 
price. It has been held that where the property is sold at an inadequate price 
owing to irregularities in the conduct and publication of the sale there is sub- 
stantial injury within the meaning of this rule. (5) 

Appeal. — ^An order dismissing an application under this rule on the ground 
of the non-appearance of the applicant is| appealable. (6) If a judgment-debtor 
has made an application under this rule, he can (if he withdraws it) apply 
under sect. 174 of the Bengal Tenancy Act.(7) 


91 . The purchaser at any such sale in execution of ji decree 
AppUcation by pur- may apply to the Court to set aside the sale, 

OB SSlSuS jvdgmeni-dA^ had 

debtor having no sale- no saleable interest in the 'property sold. 
able interest. 


Application by an auction-purchaser — The rule is limited to the case 
stated. Therefore a purchaser cannot apply to set aside a sale on the ground 
of deficiency in area in the land sold, (8) or of misrepresentation or concealment 
in the sale-notification inducing purchase at a price more than the property 
is really worth. (9) If the purchaser knew that the debtor had no saleable 


(1) OlphertB V, Mahahir Pexshad Singh, 
10 1. A, 26, 30 (1882) ; s. c., 9 C. 666. 

(2) Tasaddak Rasul v. Ahmad Husain, 
21 C. 66 ; 8. 0., 20 1. A. 176 (1893). 

(3) Seo Ismail Khan v. Abdul Aziz Khan, 
32 C. 502 (1906). 

(4) Mohabir Pershad Singh v. Dhanukdhari 
Singh, 8 C. W. N. 686 (1904) ; s. c., 31 C. 816 ; 
Bhikari Misra v. Rani Surja Moni, 6 C. W. N. 
48 (1901), where earlier cases will be cited. 


(6) Santo Prosad v. Shew Karain, 16 
C. W. N. 1022 (1912). 

(6) Braja v. Moti, 14 U 673 (1910). 

(7) Sital Rai r. Nanda Lai, 13 C. W. N. 
691 (1909). 

(8) Ram Narain v, Dwarka Nath Khettry, 
27 C. 264 ; s. c., 4 C. W. N. 13 (1899). 

(9) Duiga Sundari Devi v, Govinda 
Chandra Addy, 10 C. .368 (1883), where at 
p, 372 the remedy was said to be by suit. 
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interest the sale should not be set aside.{l) The second paragraph of sect. 313 
of the last Code, which this rule replaces, has been transposed to the next rule. 

“ No saleable interest.’’ — The words “ no sakahle interest ” have been 
said to refer to cases where a purchaser buys a property which turns out to 
have no existence at all or to be of no saleable value whatever/(2) It may be 
questioned whether the substitution here of the word “ value ” for interest 
is correct. The words mean “ nothing to sell,” and are not intended to confine 
the cases in which the application may be made to those in which the judgment- 
debtor though having an interest such interest is by prohibition of law or other- 
wise unsaleable. (3) After a vesting order the debtor has no interest, (4) The 
rule docs not apply where the judgment-debtor has no saleable interest in a 
portion only of the property, (5) nor is the fact that the property is subject to a 
mortgage sufficient to support an application, (6) or the fact that one of two 
judgment-debtors has no interest if the other debtor owns the entire intereBt.(7) 
Although default has been made in the pa 3 rmcnt of revenue, ownership of the 
property continues in the defaulter until a revenue sale takes place . A purchaser, 
'therefore, of an estate in execution of a decree, after default has been made in 
paying revenue for it, cannot, in the event of a subsequent revenue sale, seek to 
set aside the sale under which he had made the purchase on the ground that the 
judgment-debtor had no saleable interest.(8) Bee also notes to r. 93, j>ost. 
Under the Code of 1859 a sale under a second attachment was valid and would 
prevail over a sale subsequently held under a prior attachment and passed all 
the interest of the judgment-debtor. (9) Now, however, when property is sold 
in execution it cannot be sold again, and when a judicial sale takes j)lace all 
previous attachments efEected upon the property sold fall to the ground.(lO) 

92 . (i) Where no application is made wider nde rule 
Sale when to become or rule 111, 01 where such application is 
absolute or be set aside, made and disallowed, the Court shall make 
an order confirming the sale, and thereupon the sale shall become 
absolute. 


(1) Mahabir Prasad v. Dhuman Das, 3 A. 
527 (1881), 

(2) Durga Sundari Dovi v. Goviuda 
Chandra Addy, 10 C. 388 (1883). In Kunhi 
Moidin v. TorayU Moidin, 8 M. 101 (1884), 
the judgment-debtor was found to have no 
interest. In Sant LaJ v. Ramji Das, 9 A. 
187 (1889), it was pointed out that the fact 
that the property may fetch little or nothing 
if sold does not affect the question. 

(3) Munna Singh v. Gajadhar Singh, 5 A, 
577 (1883). 

(4) Ram Soondur Doy v. Shoshi Mohun 
Bal Chowdhry, 11 C. L. R. 389 (1882); 
Dinobundhoo Pal v. Shoshee Mohun Pal, 9 
C. 217 (1882). 

(5) Ram Oeomar Dey v. Shushoo Bhooshun 
Ghose, 9 0. 828 (1883) ; Muhammad Bahmat- 


ullah V. Bachoho, 27 A. 537 (1905). 

(6) Protab Chunder Chuckerbutty v. 
Panioty, 9 C. 606 (1883), even if the incum- 
brance covers the probable value of the pro- 
l)orty ; Sant Lai v. Ramji Das, 9 A. 167 
(1889). 

(7) Faizuddin Ali Khan v. Tincouri Saha, 
22 C. 565, 573 (1895). 

(8) Hari Charan Bose v. Haridas Roy, 2 
C. L. J. 608 (1905). 

(9) Obhoy Churn Coondoo v. Golam Ali, 7 
C. 410, 413 (1881) ; Narharmul Marwari v. 
Sadut Ali, 8 C. L. R. 468, 470 (1881); 
doubted in Durga Sundari Dovi v. Govinda 
Chandra Addy, 10 C. 368, at p. 373 (1883). 

(10) Kashi Nath Roy Chowdhry v. Surba- 
nand Shaha, 12 C. 317 (1885). 

, 4 - 
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{.a) Where such* application is made and allowed, and where, 
in the case of an ajyplicaiion under rule SO, the deposit required 
by that rule is made within thirty days from the date of sale, the 
Court shall make an order setting aside the sale : 

Provided that no order shall be made unless notice of the appli- 
cation has been given to all persons affected thereby. 

{3) No suit to set aside an order made under this rule shall 
he brought by any person against whom such order is made. 

“ Where no application is made.” — The Court is bound in such case to 
confirm the sale.(l) The former section was held inapplicable to proceedings 
in execution of certificates under the Public Demands Recovery Act.(2) 

Disallowed.”— This word has no reference to an order passed on an 
appeal, but refers to the disallowance of the objections by the Court before 
which the proceedings under sect. 311 (now r. 90) are taken.(3) 

Absolute.”— Though a proposal was made for its abolition, it will b4 
observed that the Court is still required to pass an ord(‘r confirming the sale (4) : — 
an order which was held to be more than a mere ministerial Act, and which was a 
judicial determination that none of the objections on which it could have been 
sought to set aside the sale existcd.(5) It is also to be observed that whereas 
sect . 312 of the last Code referred only to applications under sect. 311, the present 
rule deals with applications under all the thi’ee preceding rules. The words 
“ as regards the parties to the suit and the purchaser ” have been omitted, probably 
as being unnecessary. 

Thirty days. — The period of thirty days under this rule will not begin to 
run against a person applying under r. 89 if for any reason the final bid remains 
for a time unaccepted by the sale-officer. (6) 

Order setting aside.” — ^If the conditions of the rule are fulfilled, the sale 
will be set aside unless the applicant has by his conduct of waiver or estoppel 


(J) Umesh Chaiidi'a Bass v. 8hib Narain 
Mandal, 31 0. 1011, 1013 (1904) ; s. c., 9 
C. W. N. 193. 

(2) Girish Chandra Ohangdar v. Golam 
Karim, 33 C. 461 (1906) ; s. c., 3 C. L. J. 236 ; 
but see Hari Charan Singh v. Chandra Kumar 
Bey, 34 C. 787 (1907) ; 0. c., 11 C. W. N. 
746 ; followed in Bangachandra v. Tara 
Kiukar, 16 C. W. N. 973 (1912). 

(3) Mahomed Hoesein v. Purundur Mahto, 
11 C. 287 (1886). 

(4) S. 312 of Iho last Code ran after the 
word"“ disaUowed^ “ tJte Court shall 'pass an 
order conjlrming the sale^ and a. 314, which 
is embodied, in the present rule, enacted 
that no sale was absolute until it was con- 
firmed. See Mahomed Hosaein v. Purundur 
Mahto, 11 C. 287, at p. 292 (1886) ; Tota Ram 


V. Kliub Chand, 7 A. 253, 265 (1884) ; Balduo 
Singh V. Kishen Lai, 9 A. 411 (1887) ; Broj 
Mohun Thakur v, Rai Uma Nath Chow- 
dhury, 20 C. 8 (1892) ; Hardoo Narain e. 
Girdharoo Singh, 19 W. R. 227 (1873); 
Shirin Bogam v, Agha Ali Khan, 18 A. 141, 
145 (1896) ; Khotter Nath Biswas v, Faizud- 
din Ali, 24 C. 682 (1897). 

(6) Narayana Kothan v. Kalianasundaram 
Pillai, 19 M. 219, at p. 228 (1896). 

(6) Munshi Lai v. Ram Nhrain, 36 A. 65 
(1912) ; and see Bulhin Mathura v. Banaidhar, 
16 C. W. N. 904 (1911) ; 16 C. L. J. 83 ; 
and Mahomed v. Sukhdoo, 13 C. L. J. 467 
(1911) (deposita tendered on thirtieth day 
valid though ofiicer absent). And see also, 
Musst Bhawani v, Mathura Prasad, 16 
C, W. N. 985, P. C. (1912). 
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piecluded himself from setting up the irregularity. (1) When a sale is set aside 
the efEect of it is to remit the parties to the position in which they stood im- 
mediately before the sale, without prejudice to any other proceedings in execution 
which have legally been performed. Thus an attachment once legally made is 
revived upon the reversal of the sale in execution.(2) An application by a 
purchaser to set aside the sale of immoveable property sold by the sheriff, or 
for compensation on the ground of deficiency in the area of the land sold, is not 
entertainable under the Code. (3) Before a sale has become absolute, objection 
can of course be taken under thft rule, but after that, and when a certificate 
has issued, when the defendant is a bond fide purchaser at a Court sale, any 
irregularity in the proceedings leading to the sale cannot be relied on to set it 
aside.(4) If the Court ordering the sale hae jurisdiction, a purchaser of the pro- 
perty sold is not bound to inquire into the correctness of the order for execution 
any more than into the correctness of the judgment on which the execution 
issues. (5) The Limitation Act (Ai‘t. 12) protects bond fide purchasers at judicial 
sales, who are not required to inquire into their accuracy or legality, by providing 
a short limit of time within which suits may be brought to set them aside. (6) 
All irregularities if they existed are cured by the certificate of sale. (7) And if 
a purchaser who is not a party to the suit satisfies himself as to the jurisdiction 
of the Court to order a sale, an obligation which continues until the sale is com- 
pleted, (8) his title is not affected by irregularities of procedure, which are cured 
by the certificate of sale. The accuracy, therefore, of some decisions (which 
hold (9) that in certain cases a sale is void against a pui'chaser) is in question 
in any case where the illegality complained of does not really amount to an 
absence of jurisdiction. It cannot, it was held, be laid down as a general pro- 
position, that under no circumstances can a sale be set aside as against a bond fide 
purchaser. The Court must determine in each case whether it will be in accord- 
ance with the principles of justice, equity, and good convenience, that the sale 
ought to be sot aside or not. (10) The circumstance alone that a decree under 


(4) Narayana Kothan v. Kallianasundaram, 
19 M. 219, at p. 222 (1895). 

(5) Rewa Mahton c. Ram Kisheii bingh, 
14 C. 18 (1880) ; s. u., 13 I. A. 100 [oxccutiou 
of cross docroes]. 

(6) Malkarjun v. Narhari, 25 B. 337, 351, 
352 (1900) ; s. c., 5 C. W. N. 10. 

(7) Balkrishna v, Masuma Bibi, 5 A. 142, 
157 (1882) ; s. c., 9 I. A. 182, at p. 196. 

(8) Basappa bin Malappa v. Dundaya bin 
bhivlingaya, 2 B. 640, 641 (1878). 

(9) Vidt anUj p. 1015, and Palani v. Siva- 
linga, 8 M. 6 (1884) ; and as regards Ram 
Chand v. Pitam Mai, 10 A. 606 (1887), cited 
anUt 800 remarks in Sheo Charan Lai v. 
Shoo Sewak Singh, 18 A. 469 (1896). 

(10) Abdul Hye v. Nawab Raj, B. L. R. F. 
B. 911 (1868) ; Jungeo Lali v. Sham Lail 
Missir, 20 W. R. 120 (1873), where the 
auction-purebasors had notice, as to which* 


(1) ArunaohoUam Chotti v. Arunachellam 
Ohetti, 15 I. A. 171 ; 12 M. 19 (1888) ; Gir- 
dharee Singh v. Hurdeo Narain Singh, 3 I. A. 
230 (1876) ; dist. in Thakoor Mahatab Deo v. 
Leclanund Singh, 7 C. 613 (1881), which last 
case was followed in Raman v. Kunhayan, 17 
M. 304 (1893) ; Jaganatha v. Gang Roddi, 16 
M. 303 (1892) ; Aba v. Dhondu Bai, 19 B. 276 
(1894) ; Proo Lall Paul v. Radhika Prosad 
Paul, 6 a W. N. 42 (1901) ; Bhikari Misia 
V, Rani Surja Moni, 6 0. W. N. 48 (1901). 
As to tho necessity for drawing up a docroo, 
see Kherode Sundari i)ebi v. Juanendra Nath 
Pal, 9 C. W. N. 283 (1901); dist. Gopal 
Chandra Chakravarti v. Preonath Dutt, 32 
C. 176, 177 (1904). 

(2) Thakoor Chund v. Muddun Mohun 
Singh, W. R. Sp., No. 26 (1864). 

(3) Ram Narain v, Dwarka Nath Khettry, 
4 C. W. N. 13 (1899). 
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which a sale has taken place has itself been set aside is not sufficient. (1) Nor 
where a stranger to the proceedings purchases property bond fide, can the sale 
to him be set aside on the ground that the decree had already been satisfied 
out of Court at the time the sale was held. (2) Nor is there a distinction between 
sales in execution of money and mortgage-decrees.{3) Where there is fraud 
on the part of the plaintifi, the validity of the sale is not affected, if the purchaser 
is not implicated in the fraud ; (4) alUer where the purchaser is so implicated. (5) 
The reason for this rule is that a purchaser is not bound to inquire into the correct- 
ness of the order for execution or of the judgm^lni on which it issues. If he were, 
there would be little inducement to buy.(6) There is, however, a distinction 
between decree-holders who purchase under their own decree which is after- 
wards reversed, and bond fide purchasers at a sale in execution of a valid decree 
to which they were no parties. As regards the latter the rule is as just stated, 
but a judgment-creditor who is also a purchaser, purchases subject to the result 
of the litigation. (7) The reason for this is that the person pmehasing is, at the 
time he purchases, a party to the proceeding which may get rid of the authority 
for the sale. AVhen he is not a party to such proceeding the sale is not set aside. (8) 
A sale cannot be set aside because the judgment-debtor has applied to be declared 
an insolvent. (9) 

“ Notice.” — Th(5 second paragiaiffi of sect. 313 of the former Code referred 
only to the judgment-debtor and decree-holder. Notice must now be given 


SCO also Ram Jewtin Lall v. yham Lall 
Missir, 20 W. R. 123 (1873). 

(1) Chundcr Kant Sarmah v, Bissessar 
Surmah, 7 W. R. 312 (1867) ; Peareo Monce 
Dasscc V. Collector of Beerbhoom, 8 W. R. 
300 (1867) ; Jan Ali v. Jan All Chowdry, 1 
B. L. R. A. C. 66 (1868); Jugal Kiahor 
Banhcrjec v. Abhaya Charan Sarma, 1 B. L. 
R. A.'C. 84, 86 (1868) ; Assamathem Nessa 
Bibcc V. Roy Lutchmeeput Singh, 4 C. 142, 
171 (1878) ; Boharee Lall v. Rajah Ram, 0 

A. H. C. R. 291 (1874) ; Murari Singh v. 
Pryag Singh, 11 C. 362 (1885) ; Mackintosh 
V, Ktvloo Bass Mullick, 19 W. R. 234 (1873) ; 
Basappa Malappa v. Bundaya Shivlingaya, 2 

B. 540 (1878) [where Court’s salo under 
decree rovei^d in appeal before confirmation ; 
foil. Mul Chand v. Mukta Prasad, 10 A. 83 
(1887)1 ; Mahomed Hossein v, Kokil Singh, 
7 C. 01 (1881) ; Banko Lai v, Jagal Narain, 
22 A. 168, at p. 176 (1900) ; Gonesh Pershad 
r. Fazul Emam Khan, 23 C. 867, 861 (1896). 
As to sale under decree unroversed, see 
Kishen Sahai v, Bakhtawar Singh, 20 A. 237 
(1898). 

(2) Yellappa v. Ramchandra, 21 B. 463 
(1896). 

(3) Mukhoda Bass! v, Gopal Chundor 


Buiia, 26 U. 734, 737 (1890). 

(4) Mohesh Chunder Bagchco v. Bwarka 
Nath Moitro, 24 W. R. 260 (1876). 

(6) Jugal Kishor Bannerjeo v. Abhaya 
Charan Sarma, 1 B. L. R. A. C. 84, 86 
(1868) ; Gobind Chundcr Mookerjoo v. Ram 
Komal Chatterjee, 25 W. R. 864 (1870) ; 
Kishoro Chundor Soin v. Kally Kinkur Paul, 

20 W. R. 333 (1873) ; Lall Bunsoedhur v. 
Koouwar Bindescree, 10 M. I. A. 454, 473, 
474 (1860). 

(6) Mukhoda Bassi t?. Gopal Chunder 
Butta, 26 C. 734, 737 (1899). 

(7) Zain-ul-Abdin Khan v. Muhammad 
Aaghar Ali, 10 A. 166, 172 (1873) ; s. c., 15 
I. A. 12 ; Sadasiva v. Sabapathi, 5 M. 100 
(1881) ; Chandan Singh v. Ramdeni Singh, 
31 C. 499, 601 (1904) ; as to purchase by 
creditor with notice of previous proceeding 
between him and the debtor, see Fettaohi v, 
Chinnatambiar, 10 M. 24i, 260 (1886); 
Bamoodar v, Iswar, 15 C. W. N. 78 (1010). 

(8) Gonesh Pershad v. Fazul Emam Khan, 
23 C. 867, 861 (1896), where the judgment- 
creditor was held not to be a party as he was 
not made a party to the appeal. 

(6) Ishwar Lakhmidat v. Harjivan Ramji, 

21 B. 681 (1896). 
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to all persons afieoted.(l) In the event of the death of the judgment-debtor 
application must be on notice to his representative. (2) It is not necessary that 
the notice under this rule should be given within thirty days of the date of the 
sale. (3) 

Sub-rule (3). — This clause in the last Code ran “ no suit to set aside^ on the 
ground of such irregularity, an order ^passed under this section shall he brought 
by the party against whom such order has been made.^^ The words “ on the ground 
of such irregularity ” are omitted, as the rule applies to all the three preceding 
rules. If an application has been made and disallowed under this rule the order 
subject to appeal under 0. XLIII. r. 2 is final, and cannot be the subject of a suit. 

The preceding law may be summarized as follows A sale of land being 
a proceeding in execution, a question which arose as to the setting aside of 
such a sale was a question relating to execution, which, if it arose between 
the persons mentioned in sect. 244 (now sect. 47), had to be determined by 
order of the Court executing the decree, and not by a separate suit. (4) As 
to the procedure to be followed in such cases in execution, that depended upon 
the grounds which were put forward to impeach the sale. If the sale was im- 
pugned on the ground of irregularity, (5) then the decree-holder, judgment-debtor, 
or other person whose property was affected by the sale applied under sect. 311 
(now r. 90). If the sale was sought to be set aside for any other cause than 
irregularity, such as fraud (6) or want of jui*isdiction,(7) in the executing Court, (8) 


( 1 ) Surondra Mohini e. Aniarosh Chandra, 
39 C. 087 (1912) ; Bibi 8harifan v, Mahomed, 
13 C. L. J. 536 (1911) ; Menajuddi v, Toam 
Mandal, 39 C. 881 (191]). 

(2) Bala Kadar v. Gulam Mohidin, 7 B. 
424 (1883), and generally as to notice to 
judgment-debtor : Kuppayyan v. Ramasami 
Ayyan, 6M. 197 (1883). 

(3) Ganesh Bab v, Vithal Vaman, 15 
Bom. L. R. 244 (1912). 

(4) Saroda Chum Chuckerbutty v. Maho- 
med Isuf Meah, 11 0. 376, 378 (1886); 
Mohondro Narain Chaturaj v, Gopal Mon- 
dal, 17 C. 769 (1890) ; Siva Pershad Maity 
V. Nundo Ull Kar, 18 C. 139 (1890) ,- 
Verasaghava v. Venkata Charyar, 6 M. 217 
(1882) [all cases of fraud]. But see Ganga 
Pershad Sahu v. Gopal Singh, 11 C. 136 
(1884) ; Chunni v. Laia Kam, 16 A, 6 (1893). 

(5) See Raghubar Bayal v. llahi Baksh, 
7 A. 460, 462 (1886) [suit only lies if sale 
invalid for cause other than irregularity]; 
Abdul Haye v. Nawab Raj, B. L, R. F. B. 
911, 913 (1868). 

(6) See cases in last note but one. In 
Frangour Mozoomdar v. Hemanta Kumari 
Bobya, 12 C. 697, 600, a separate suit was 
hold to lio as it was not possible to raise the 


question in oxocution-proccedings ; Raghu- 
bans Sahai v. Fulkumari, 1 C. L. J. 642, 
649 (1906) [the only suit barred by s. 312 
is one to set aside a sale on the ground of 
irregularity]. 

(7) Chunni v. Lala Ram, 10 A. 6 (1893) ; 
Prem Chand i)ey v, Moklioda Debi, 17 C. 
699 (1890) ; Gopi Mohan Roy v. Duybaki 
Nundun Son, 19 C. 13 (1891) ; Tinoouri 
Bebya v. Shib Chandra Pal, 21 C. 639 (1894) ; 
Sukhai v. Baryai, 1 A. 374, at p. 370 (1877). 

(8) An order for sale and a sale under 
such order by a Court of execution which 
has no jurisdiction is void ; Chunni v. Lala 
Ram, 16 A. 6 (1893) [order for sale under 
docroo previously satisfied, and see Bigam- 
buroo Bebia v, Eshan Chunder Sein, 16 W. 
R. 372 (1871)] ; Balwant Rao v. Mahammad 
Husain, 16 A. 324 (1893) [no court-fees duo 
for which sale held] ; Subbaya v. Ycllamma, 
9 M.‘ 130 (1886) [order for possossion made 
after order in appeal] ; Sant Lai v. Umiao- 
un-Nissa, 12 A. 96 (1889) [sale held after 
order of postponement]; Narayanasawmy 
Naick V. Saravana Mudaly, 6 M. H. C. R. 68 
(1871) [territorial jurisdiction, and see oases 
in last note]. 

3 u 
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or non-liability of projxn*ty to 8 ale,(l) or other ground, then an application lay 
under sect. 244 (now 47). If objection came from the purchaser on the ground 
of want of saleable interest in the judgment-debtor, then he applied under sect. 
313 (now r. 91). Though the auction-purchaser could not apply under sect. 311 
(now sect. 90), if the sale was confirmed under the following section the order of 
confirmation bound both the parties and the purchaser. (2) The result of this 
was that these persons could not, alleging irregularity, sue to set aside an order 
of confirmation whether such order was passed without ( 3 ) or after an application 
under sect. 311. An auction-purchaser might, however, alleging that there was 
no irregularity, have sued to set aside an order setting aside and refusing to 
confirm a sale. (4) While, therefore, a suit would not lie to set aside a sale on 
the ground of existence of irregularity, a suit would lie to confirm a sale on the 
ground that there was no irregularity. Suits also lay to impeach the validity 
of sales on a ground other than that of mere irregularity, provided that the 
question did not arise between parties within the meaning of sect. 244 (now 47). 
Subject to the remarks made in this and the allied sections, the law appears to 
be the same now. In cases where sales are sought to be impeached on grounds 
other than those of mere irregularity, proceedings under sect. 47 must be taken. 
As regards irregularities, if no ajiplication has been made under r. 90, then this 
rule applies. If an application has been made to set aside a sale and refused, 
then, subject to an appeal against such order, the same result would seem a 
fortiori to follow. If, on the other hand, the sale is set aside, then the auctioii- 
]mrchaser may appeal, but subject to such appeal tlie order would appear to be 
final. The same rule applies to orders made on applications under r. 91. As 
regards orders under sect. 47 they are decrees, (5) and subject to appeal. A 
separate suit can only lie in such cases as are outside the scope of sect. 47. 

Appeal : Revision.— An appeal lies against an order on an application 
under this rule, 0. XLIII. r. 1 ( 17 ), setting aside or refusing to set aside a sale. ( 6 ) 
No appeal lies from an order refusing an application to restore to the file an 
application which has been dismissed for default. (7) No second appeal lies.( 8 ) 


(1) Durga Chumn Mandal v. Kali Pro- 
sonno Sircar, 3 0. W. N. 68(1 (1899); s. c., 
26 C. 721 ; Basti Ram v, Fattu, 8 A. 146 
(1886). 

(2) Azim-ud'dm v. Buldeo, 3 A. 654, 559 
(1881). 

(3) Damodar Bhanahet v. Vinayak Trim- 
bak, 26 B. 40 (1901) ; 9 . c., 3 Bom. L. R, 463. 

(4) Azim-ud-din v. Buldeo, 3 A. 664 
(1881) ; Sukhai v. Danjai, 1 A. 374 (1877) ; 
Bandi Bibi v. Kalka, 9 A. 602 (1887) ; 
Mathura Das v, Panhalal, 19 B. 216 (1894) ; 
and in Amrit Missir v. Gurda Parvan, 7 
A. H. C. R. 183 (1875). 

(6) Murari Singh v, Pryag Singh, 11 C. 
362 (1885). 

(6) As to the question whether the only 
order appealable is that confirming the 


sale, see Tota Ram v. Khub Chand, 7 

A. 263 (1884); Girdhari Singh v. Hurdeo 
Narain Singh, 31 A. 230, at p. 233 (1876) ; or 
as to the point mentioned in Ganga Prasad v, 
Jag Lai Rai, 11 A. 333, at p. 337 (1889). 

(7) Suja-uddin v. Reazuddin, 27 0. 414 
(1899). See Jang Bahadur v. Mahadeo 
Pershttd, 8 G. W. N. 160 (1903) ; Raja v. 
Srinivasa, 11 M. 319 (1888) ; Ningappa v, 
Gangawa, 10 B. 433 (1885)., 

(8) S. 104; Narayan,#. Rasul Khan, 23 

B. 631 (1899); Luchmipat v, Mt. Mandal 
Koer, 3 C. W. N. 333 (1899) ; Nana Kumar 
Roy V. Galam Chunder Bey, 18 C. 422 (1891) ; 
Gopi Koeri v, Gopi Lai, 21 G. 799 (1894) ; 
Aubhoya Dassi v. Pudmo Lochun Mondul, 
22 G. 802 (1895) ; Asirauddi v. Pranmohini, 
16 C. W. N. 844 (1911) ; 14 C. L. J. 224. 
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If, as ho should he, the auction-purchaser is made a party to the proceedings he 
can appeal if the sale is set aside. (1) Where a sale is sought to be set aside on 
some ground other than those mentioned in these rules, and the matter is dealt 
with under sect. 47 (as in the case of fraud (2)), the order under that section is a 
decree and appealable as such, and a second appeal lies. (3) An objection cannot 
be allowed for the first time in appeal.(4) Where a Court wrongfully sets aside 
or refuses to set aside a sale its order may, if the circumstances fall within the 
terms of sect. 115, be the subject of revision. (5) 

• 

93. Where a sale of immoveable property is set aside 
Return of purchase- Under Tule the purchaser shall be entitled 
money in certain cases. to mi order for repayment of his purchase- 
money, with or without interest as the Court may direct, against 
any person to whom it has been paid. 

Where a sale.” — Tlni corresponding section in the last Code was “ when 
a sale of iininoveabh^ property is set aside under sects. 312 or 313, or when it is 
found that the judgment-debtor had no saleable interest, etc., and the purchaser 
is for that reason deprived of it.” (6) The auction-purchaser under the last 
Code might have applied under sect. 313 (now r. 91), and the Court might have 
set aside the sale under the same section (sec now r. 92), adjudicating upon the 
question raised, viz., the absence of all saleable interest. The section was enabling 
and not proldbitive of an independent action.(7) Such an application might not, 
liowev(ir, be made, and it might yet become known and found (8) cither by the 
Court of execution (9) or in another suit (10) that the property did not belong to 
the judgment-debtor. In this case also the purchaser was upon the fact being 
found entitled to recover back his purchase-money. It was held that the words 
in sect. 315 of the last Code “ ivhen it is found f etc., must be taken in connection 


(1) Gopal Singh v. Dular Kuar, 2 A. 352 
(1879) ; Kanthi Ram v. Bankoy Lai, 2 A. 395 
(1879). 

(2) Provided an attempt ia made to sub- 
stantiate the allegation : Umakanto Roy v. 
Dino Nath Sanyal, 28 C. 4 (1900) ; s. c., 5 
C. W. N. 124. 

(3) Kokil Singh v. Edal Singh, 31 C. 386 
(1904); Rajani Kant Bagohi v. Hossain 
Uddin Ahmed, 3 C. W. N. cclxxxviii (1899). 
In Sami Pillai v. Krislinasami Ohetti, 21 M. 
417 (1897), the case was held not to bo within 
8. 115, as the question was not between 
parties to the suit. 

(4) Macnaghten v. Mahabir Porshad, 9 C. 
056 (1882). 

(5) See Birj Mohuu Thakur v. Rai Uma 
Nath Chowdhrv, 20 C. 8, 11 (1892); dis- 
tinguished in Shew Prosad Bungshidhur v. 
Ram Chunder Haribux, 41 C. 323 (1913) ; 
Lakshmana v, Najimuddin, 9 M. 145 (1884) ; 


Chaki'apani Ohettian v. Dhanji Settu, 24 M. 
311, 315 (1900); Ishvar Lakhmidat v, 
Harjivan Ramji, 21 B. 681 (1896) ; Sookoo- 
mar Singh v, Kasheo Singh, 13 W. R. 260 
(1870) fel. 16, charter] ; Radhasyam Kar v, 
Dinobundhoo Biswas, 18 C. L. J. 636 (1913) 

(6) See as to purchaser being unable to 
obtain possession, Surama v, Rama, 8 M. 99 
(1884) ; and see Nityanund Roy v. Juggut 
Chandra Guha, C. W. N. 105 (1902). 

(7) Surendra Nath Ghose v. Beni Madhab 
Missa, 10 C. W. N. 274 (1905). 

(8) See Munna Singh v. Gajadhar Singh, 
5 A. 576, 583, 586 (1883) ft.e. found in some 
previous proceeding or “ when it haB been 
ascertained or become known ’’J. 

(9) Sivaiama v. Rama, 8 M. 99 (1884). 

(10) See Bouode Bibary Nundi v. Mohesh 
Uhunder Ghose, 12 C. L. R. 331 (1883) [found 
in suit to which decree -holder was a party]. 



1028 


THE CODE OF CIVIL PROCEDURE. 


FasT SoBib. 
0. 21, r. 93. 


with a finding in a separate suit to mean “ when it is found in som 'proceeding 
by which the judgment-credilor is bound.^* For to compel the judgment-creditor 
to refund merely because in some proceeding between other parties a Court had 
decided that the judgment-debtor had no saleable interest would be contrary 
to principles of justice.(l) The finding must have been in some proceedings to 
which a judgment-creditor was a party or at any rate of which he had notice. (2) 
It is to be observed that the present rule omits “ where it is found f etc., as also 
the last paragraph of the former section. Nothing has been said as to the reason 
for the first omission, but as regards the second the Committee stated that they 
added words at the commencement of the rule, “ in substitution of the last 
paragraph of the section which thus becomes unnecessary.’* Presumably this 
observation refers to the italicized words “ an order for repaymerUJ^ Such an 
order being due for money may be enforced in execution under the rules providing 
for the execution of decrees and orders for money. 

As regards absence of saleable interest in private sales there is under 
sect. 55 (2) of the Transfer of Property Act, in the absence of a contract to 
the contrary, an implied covenant for title by the vendor. In the case of execu- 
tion-sales there is no warranty of title either by the decree-holder or by the 
Court. The purchaser buys the property with all risks and defects in the 
judgment-debtor’s title. In the absence of fraud his only remedy is to apply 
to set aside the sale and to recover back his purchase-money when the judgment- 
debtor had no saleable interest at all. He camiot obtain a refund in proportion 
to the extent to which the judgment-debtor had no interest. (3) The right of 
the purchaser is absolute even though he himself caused the property to be put 
up for sale, provided that he was not guilty of fraud or misrepresentation or did 
not guarantee the validity of the sale.(4) See notes to r. 91, ante, 
set aside.” — See notes to preceding sections. 

‘^The purchaser shall be entitled.”— When a sale is set aside the 
purchaser’s right to recover the purchase-money is not limited to an application 
under this rule to the Court executing the decree, but he may bring a suit for the 
purpose. (5) He may sue to cancel the sale ; (6) to establish his claim to the 


(1) Nilakanta v. Imtvm »Sahib, 16 M. 361, 
363 (1892). 

(2) Vithoba v. Esat, 18 B. 694 (1893), and 
B. 0 B. 189, provides in the case of an applica- 
tion under s. 188 for notice to the judgment- 
creditor and the decree-holder. 

(3) Shanto Chandar Mukorji v. Nain Sukh, 
23 A. 366, 366, 357 (1901); Sundara v. 
Venkata Verada, 17 M. 228 (1894); in 
private sales the buyer is recouped for any 
loss he may have sustained : Munna Singh 
V. Gajadhar Singh, 5 A. 677, 680 (1883). 
See Rustomji v. Vinayak, 35 B. 29 (1910) 
(he may sue the • judgment-creditor for 
recovery of possession of the property and 
in the alternative for return of the purchase- 
money on the footing of total failure of 
consideration)* 


(4) Brojendra Roy Chowdhry v. Jugur Nath 
Roy, 6 W. R. 147 (1866). 

(5) Nityanund Roy v. Juggat Chandra 
Guha, 7 C. W. N. 106 (1902) ; Hari Doyal 
Singh V. Sheikh Samsuddin, 6 C. W. N. 240 
(1900) fm which it was also held that s. 244 
(now 116) did not apply] ; followed in Ram 
Kumar v. Rani Gour, 13 C. W. N. 1080 
(1909) ; Shanto Chandar Mukerji v. Nain 
Sukh, 23 A. 366, 366 (1^1), and cases 
there cited, and in follij|.wing notes as to 
suit for interest. See Raghubar Dayal v. 
Bank of Upper India, 6 A. 364 (1883), sed qu.^ 
and jurisdiction of Small Cauko Court ; Pra- 
sanna Kumar Khan o. Uma Charan Hazra, 
1 C. W. N. 140 (J896); Pjschayappan v,, 
Narayana, 11 M. 269 (1887). 

(6) Virasiam v, Athi, 7 M. 696 (1884). 
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land where possession has not been obtained, (1) and to recover the pnrchase- 
money.(2) A person was not a party precluded from suing because an order 
under sect. 313 of the last Code was refused where, subsequent to such refusal, 
it appeared that the judgment-debtor had no saleable interest.(3) If the judg- 
ment-debtor has any saleable interest in the property, the Court has no juris- 
diction to order a refund, and an order made can be set aside on re vision. (4) 
The former section was held to empower the auction-purchaser to require repay- 
ment of the purchase-money, but did not impose upon the decree-holder the 
duty of tendering the money as soon as the sale was set aside. He was bound 
to pay the purchase-money only if called upon to do so, but not otherwise ; and 
until he was so compelled to refund the purchase-money, he had no right to call 
upon the judgment debtor to pay his debt a second time. (5) In a recent case 
under sect. 315 of the last Code, it was held that an auction purchaser seeking to 
recover the purchase-money on the ground that he has been deprived of the 
property owing to the failure of the debtor’s title had no remedy outside the 
provisions of the Code, and the remedy given is not a suit for money had and 
received under Art. 62 of Schedule I. of the Limitation Act of 1908, but is a suit 
within Art. 120 of that Act. (6) 

“ Interest.” — Thus the Court may refuse interest (7) as when a person 
claims more than he is found entitled to ; (8) or if it is proved that the purchaser 
has contributed to the loss he has 8U8tained.(9) He should not, however, be 
charged with the expenses of the sale. (10) Where a sale has been set aside the 
purchaser has been allowed the money laid out by him for the benefit of the 
property, accounting for the rent and profits. (11) 

94 . Where a sale of immoveable property has become 
certmeate to pur- absolute, the Court shall grant a certificate 
chaser. specifying the property sold and the name of 

the person who at the time of sale is declared to be the purchaser. 
Such certificate shall bear date the day on which the sale hecame 
absolute. 


(1) Kunhi Moidin v. Tcrayil Moidin, 8 M. 
101 (1884). 

(2) Kishun Lai v, Muhammad Safdar Ali, 
13 A. 383 (] 891) ; Gurshidawa v. Gangaya, 22 
B. 783 (1897) ; Nityanund Roy v. Juggat 
Chandra Guha, 7 0. W. N. 106 (1902); 
Premraj v. Javarmal, 16 Bom. L. R. 41 
(1913). 

(3) Pachayappan v. Narayaua, 11 M. 269 
(1887): 

(4) Kunhamed Chathu, 9 M, 437 (1886). 

(6) Venkata appa Row v. Ayanna, 17 

M. L, J, 194 (1906). 

(6) Sideahawar Prasad Narain Singh v, 
Goshain Mayanand, 35 A. 419 (1913) ; follow- 
ing Mohinddeen Ibrahim t>. Mahomed Mura 


Lowai, 23 M. L. J. 487 (1912); and Munna 
Singh V. Tajadhar Singh, 5 A. 577 (1883). 

(7) See Moulvie Abdool Hyo v, Macrae, 23 
W. R. I, 6 (1874) frafe]; Nafar Chandra v. 
Gopal Chandra, 19 C. L. J. 368 (1914). 

(8) Kishun I.iall v. Muhammad Safdar Ali, 
13 A. 383, 386 (1891). 

(9) Eunbi Moidin v. Torayil Moidin, 8 M. 
101. 103 (1884). 

(10) Hurdie Beebee v. Surjoo Pershad, 6 A. 
H. 0. R. 309 (1864) ; Hulse v. Luchmun Das, 
Agra Misc., 1. 

(11) Morjan-t>. Moulvie Abdool Hyo, 23 
W. R. 393 (1876) ; see Maharajah Mitterjeot 
Sing V. Heirs of Widow of Jiiswunt Sing, 3 
M. I, A. 4211841). 
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Immoveable property. See notes.(l) 

Has become absolute.^ —See notes to sect. 65 and r. 92, 

Sale certificate. — See notes to sect. 65, arUe. It was held that when a sale 
had become absolute the Court would grant a certificate to the representative 
of a deceased purchaser.{3) A Court should not make an exjparte order amend- 
ing a certificate ; (4) and there is no appeal from an order amending a certificate 
on review inasmuch as the decree having be^n already executed the matter is not 
one relating to execution under sect. 244 (now 47), flwic.(5) 

Stamp. Kegistration.— Under sect. 35 of the Indian Stamp Act (II. of 
1899) a sale certificate cannot be registered unless it has been duly stamped. 
The sale certificate should not be granted until the auction-purchaser has furnished 
the requisite stamp paper for its engrossment. Attention is directed to the 
circumstance, which is often overlooked, that the stamp duty is payable, not by 
the deposit of the sum required to purchase stamps, but by the stamps them- 
selves. (6) Under the provisions contained in the second paragraph of sect. 89 
of the Registration Act (III. of 1877), a copy of the certificate is to be sent 
by the Court to the Registering Officer. Although sects. 17, 32, 58, 61, and 89 
of that Act except sale certificates from the ordinary procedure in Registration, 
it was said in the Notes accompanying the first draft of the Bill that, “ They 
leave it doubtful whether the action of the Court does or does not complete the 
registration of the certificate. The procedure laid down in the case of sale 
certificates would seem sufficiently to meet the requirements contemplated by 
registration.” It was accordingly proposed in the first draft to declare by an 
addition to sect. 89 of the Registration Act on the lines of sect. 81 of that enact- 
ment, -that the “ filing of such copy or copies shall have the same force and effect 
as registration.” But this proposal has not been adopted.(7) The stamp is 
required for the sale certificate itself. The Court does not require an application 
fpr a certificate in writing, and if in writing it need not be stamped. (8) 

“Property sold.” — ^Property not attached and not advertised for sale 
cannot be sold. (9) No property can be sold except that which belongs to the 
defendants in the Ruit.(lO) What interest of the defendant passes is a mixed 


(1) Hari Qovinda Ramchandra, 9 B. H. 
C. E. 64 (1872) ; and boo M. M. Maharana 
Fateh Sangi v. Desai Kallinrayaji, 10 B. H. 
C. R. 281 (1873) (Hindu Law as to immove- 
abloB). 

(2) Muset Bhawani v. Mathura Prasad, 16 
C. W. N. 986 (P. C. 1912). 

(3) Vinayak Narayan v. Dattatraya 
Krishna, 24 B. 120 (1899). 

(4) Rajah Rughoo Nundan v. Wilson, 23 
W. R. 301 (1876). 

(5) BoQjha Roy v. Ram Kumar Porshad, 
3 C. W. N. 374 (1899). 

(6) See In re Ram Krishna, 9 B. 47 
,(1884). 

(7) It was formerly a question of doubt 


whether a sale certificate was compulsorily 
registrable under sect. 17 of the Registration 
Act. See Prokash Chunder Dass v. Tara 
Chand Dass, 9 C. 82 (1882) ; Shivraih Narayan 

V. Ravji Sakharam, 7 B. 264, 266 (1882) ; 
In re Lakshman, 9 B. 472 (1886). That 
section now exempts sale oSrtihcates which, 
however, have to be dealt with by the Court 
under sect. 89 of the Registration Act. 

(8) Hira Ambaidas v. Tekohand Ambaidas, 
13 B. 670 (1889). 

(9) Ram OnoogroHo v. Mt. Montorun, 6 

W. R. 222 (1866). 

(10) Kishen (Sunder v. Annooran, Marsh, 
647 (1863). 
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question oj law and fact depending on the questions what could he sold and 
what was in fact sold. To ascertain this the decree and the whole execution 
proceedings must he looked at. The question what legally passed hy a sale 
cannot depend altogether upon the form of the sale certificate. (1) See the notes 
to scot. 65, awtc, where this matter is more fully considered, (2) as also the question 
whether any title to the thing sold is warranted. Sect. 316 of the last Code 
dealt with the date of the vesting of the title, a matter which is now governed 
hy sect. 65, to which refer. Thisj^rovision replaces that in the old Code, that 
the title should vest from the date of the certificate. 

95 . Where the immoveable property sold is in the occu- 
DeUwryol property in P^ncy of the judgment-debtor or of some 
occupancy of judi^ent- person on his behalf or of some person claim- 
ing under a title created by the judgment- 
debtor subsequently to the attachment of such property and a 
certificate in respect thereof has been granted under rule 94, the 
Court shall, on the application of the purchaser, order delivery to 
1)6 made by putting such purchaser, or any person whom he 
may appoint to receive deUvery on his behalf in possession of 
the property, and, if need be, by removing any person who 
refuses to vacate the same. 

Delivery of possession. — This rule corresponds with sect. 263 of Act 
VIII. of 1859, The words “ and a certificate in respect thereof has been granted 
under sect, 316,’’ and ** on application hy the purchaser,^* were added by sect. 318 
of Act X. of 1877. The present Code altered ** sect. 316 ” to ** rule 94 ” and 
made the additions noted in italics, the words “ the application of the purchaser ” 
being substituted for ‘‘ application by the purchaser.*^ As to trespass on land of 
which actual possession has been given to the purchaser under this rule, see 
case cited. (3) 

“ Subsequently to the attachment.’’— A purchaser cannot get summary 
possession under this rule from the lessee pendente lite of the judgment-debtor 
and must bring a suit for possession.(4) 

^^On the application of the purchaser.”— A judgment-debtor in^spite 
of confirmation of sale may oppose an application for possession on the ground 
that the sale was illegal, his occupancy holding not being transferable by 


(1) Aflsamathom Nesna v. Lutohmeeput 
Singh, 4 0. 142, at p. li>4 (1878). As to 
discrepancy between sale notification and 
sale certificate, see Uma Churn Sen v. Gobind 
Chundor Mozumdar, 1 L. R. 460 (1878) ; 
Gowree Kumal v. Sarat Ohunder Dass, 22 
W. R. 408 (1874) ; and Raja Thakur Barmha 
V. Jiban Ram (P. C.), 19 C. L. J. I6l (1913). 

(21 And sec O’Kinealy, C. P. C., notes to 


sect. 316, where some cases on Hindu Law 
will be found collected. As the matter 
involves a discussion of the substantive law 
it is not dealt with. 

(3) Kailash Ghose v. Jugal Lobar, 1 C, L, J. 
104 (1905). 

(4) Santomoney Dossee v. Kedar Nath, 3 
C. W. N. xii. (1898). 
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custom ; (1) but he cannot oppose on the ground that the sale of ^ permanent 
tenure was confirmed without previous payment of the landlord s fee under 
sect. 13 of the Bengal Tenancy Act.(2) 

Order delivery,^^ — A. purchaser of an undivided share of a Hindu estate 
acquires only a right to sue for partition and for delivery of what may be allotted 
as that share. Such proceedings cannot be taken under this rule, and the 
dismissal of such an application under this rule will not bar a purchaser s suit for 
partition. (3) For form of order, see the First Sched. App. E. No. 24. 

Putting the purchaser in possession.— A purchaser can obtain him 
possession although in the first instance he obtained possession under r. 96 ; (4) 
and a plaintiff obtaining symbolical possession can maintain a fresh suit for 
real possession, (5) so can the assignee of the purchaser whose possession has 
been resisted by tlie judgment-debtor ; (6) as also a purchaser whether legal 
delivery has been given or not ; (7) but he must have endeavoured to get posses- 
sion under this rule first. (8) By a later decision it was held a suit was maintain- 
able even if he had not applied*for possession under this rule ; the remedies by 
suit and under this rule being concurrent. (9) Possession being given fift^n 
years after the sale does not entitle the judgment-debtor to recover possession 
by suit unless he shows twelve years’ possession before he was dispossessed. (10) 

Limitation.— An application for possession must be within three years 
of the grant of the sale certificate under Art. 178 of Act XV. of 1877 (Limitation 
Act), (11) even where the assignee of the purchaser applies ; (12) the date being 
reckoned from when the certificate has been granted, that is, when it has been 
issued to him. (13) The Madras High Court, however, held that in respect of a 
suit for .possession the date from which time begins to run is that of the sale, 
and the Article applicable being 138.(14) This rule now expressly provides 
that in respect of an application for possession the three years run from the date 
of the certificate. A purchaser may sue for possession within twelve years of 
S 5 nmbolical possession being given him.{15) Symbolical possession as against 


(1) J)urga Charan Kali Prasanna, 26 (/. 
727 (1869) ; Arman Sardar v. Satkhira Joint 
Company, 1 8 C. L. J. 664 (1913). 

(2) Mohim Chandra v. Ram Ixichan, 7 C. 
W. N. 691 (1903). 

(8)^yelumalai v. Srinivasa, 20 M. 294 
(1906). For case where judgment-debtor 
resisted taking possession of a house jointly 
owned by him, see Sarvi Begam t7.Taj Begam, 
36 A. 181 (1914). 

(4) Hur Kishore v. Sudoy Chundor, 17 W. 
R. 80 (1872). 

(6) Shankar v. Narsingrav, 22 B. 667 
(1897). 

(6) Nagireddi r. Ramanna, 7 M. 694 (1884) ; 
Sem M<»hnn ,i;. Bhagoban, 9 C. 602 (1882). 

(7) Sevii 4?. Muttusami, 10 M. 63 (1886). 

(8) Iflwar Pershad v. Jai Narain, 12 C. 169 
(1886). 


(9) Kishori Mohun v. Chundor Nath, 14 C. 
644 (1887) ; Krishna Satapasti v. Sarasvatula 
31 M. 177 (1908). 

(10) Attotram v. Balunkee Boss, 14 W. R. 
357 (1870). 

(11) Hanmantrav v. Subaji, 8 B. 267 
(1884). 

(12) Arumuga v. Chockalingam, 16 M. 331 
(1892); Pullayya v. Ramayya, 18 M. 144 
(1894). 

(13) Kashinath v. Bumi^ ^uran, 17 B. 
228 (1892) ; see also Asudoollah v, Akbur 
Ali, 7 W. R. 60 (1867). 

(14) Venkatalingam v, Veeraaami, 17 M. 
89 (1893). 

(16) Jog^hundhu v, Purnanund, 16 C. 
630 (1889); Hari Mohan v. Baburali, 24 C. 
716 (1897) ; Nasiruddin v. Sayudur Rahman, 
19 C.L.J. 209(1913). 
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the grantoiB of a perpetual lease will not be elective against the lessee, so as to 
save limitation on a suit for pos8ession.(l) The AHahab&d Court have, however, 
held that a purehaser cannot bring a suit for possession, even if his application 
for possession under this rule is barred, as the matter comes under sect. 47.(2) 
In another case the same Court has held that the fact that an application under 
this rule has been rejected as being made beyond time is no bar to a suit by the 
auction-purchaser for the property purchased. (3) And there are other decisions 
holding that sect. 47 is inapplicable. (4) 

Appeal. — ^An appeal was held to lie from an order rejecting the application 
of the purchaser, who was the decree-holder, the order being appealable as one 
under sect. 244 (now 47) for poBsesaion.(5) But the Allahabad and Calcutta 
High Courts have held otherwise, sect. 244 of the last Code not being applicable ;(6) 
but wliere the application for possession was resisted by the legal representative 
of the judgment-debtor on the allegation that portions of the property belonged 
to him and not to the judgment-debtor, the Calcutta High Court held the applica- 
tion to be one within that section and therefore appealable. (7) 

96 . Where the property sold is in the occupancy of a tenant 

Delivery of property In or other person entitled to occupy the same 
occupancy of tenant. a certificate in respect thereof has been 

granted under rule 94, the Court shall, on the application of the 
purchaser^ order delivery to be made by affixing a copy of th^ 
certificate of sale in some conspicuous place on the property, 
and proclaiming to the occupant by beat of drum or other 
customary mode, at some convenient place, that the interest of 
the judgment-debtor has been transferred to the purchaser. 


Delivery of possession* — This rule corresponds with sect. 264 of Act VIII. 
of 1859, with the exception of the words and a certificate in respect thereof 
has been granted under sect. 316,” which were added by sect. 319 of Act X. 
of 1877, and the words in italics by the present Code, which also altered 
“ sect. 316 ” into “ rule 94.” This rule does not preyent the purchaser obtaining 
possession, if he can, without the intervention of the Court. (8) 

Certificate in respect thereof.” — ^It was not incumbent on the Coiut 


(1) Gossain Balmar v. Bepin Behary, 18 
G. 520 (1891) ; Nasiruddin v. Sayudur Rah- 
man. 19 C. L. J. 209 (1913). 

(2) Kalyan Singh v. Thakur l>as, 3 
A. L. J. 234 (1906). 

(3) Sheo Narain v. Nur Muhammed, 29 
A. 463 (1907) ; Bhagwati v, Banwari Lai, 
31 A. 82 (F. B.) (1908). 

(4) Bhimal v. Oanesh Koor, 1 C. W. N. 
658 (1897) ; Mahomod Mosraf v. Habil Mia. 
6 C. L. J. 749 (1904) ; Ghulam v. Dwarka 
Prasad, 18 A. 30 (1895). 


(5) Muttia V. Appasami, 13 M. 604 (1899). 

(6) Bhimal v. Ganesh Koer. 1 C. W. N. 
668 (1897) [dissenting from Muttia v. Appa- 
sami. 13 M. 504 (1899)] ; Mahomed Mosraf v. 
HabU Mia. 6 C. L. J. 749 (1904) ; and see 
Kastura Kunwar t>. Gaya l^sad. 29 A. 207 
(1906); Bhagwati v, Banwari Lai, 31 A. 
82 (F. B.) (1908). 

(7) Madhnsudan v. Gobinda, 27 0. 34 
(1899). 

(8) Obhoya CJhurn v, Rajendro Ooomar, 22 
W. R. 406 (1874). 
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under Act VIII. of 1859, to put a purchaser into possession until he had his 
certificate of sale.(l) 

“ Order delivery.” — The Courts in this country do not give possession 
by removing the possession of one who is in possession under an apparent bond 
fide title. If the debtor can assert his title in possession by suit only, the pur- 
chaser can have no higher claim.(2) Formal possession under 0. XXL r. 36 
given by a Court in execution operates as between the parties in point of law 
and fact, as a complete transfer of actual possession from one party to 
another ; (3) and where land which had been given by a father to his son, a minor, 
was subsequently attached and sold in execution of a decree against the father, 
formal possession under this rule to the purchaser completely dispossessed the 
father, whether he held on his own account or that of his son ; (4) but such 
possession will not take effect as actual possession as against persons who are 
not parties to the suit, (5) nor against a purchaser, in execution of the rights of 
the judgment-debtor, who had previously obtained actual possession. (6) The 
delivery of possession to the purchaser under this rule does not cause dispossession 
of a person, not the judgment-debtor, found in possession by receipt of rent 
from tenants, so as to entitle the latter to complain under 0. XXL r. 99.(7) 
Symbolical possession as against the grantors of a perpetual lease, without 
reservation to the grantors and with no rights reserved and only a nominal 
rent, will not be effective against the lessee to save limitation against a plea 
of adverse possession. (8) The rightful owner dispossessing the other is not a 
trespasser, and may rely for the support of his possession on the title vested in 
him. (9) An order under this rule can only be made by the presiding officer of 
the Court and is a judicial Act. (10) 

Limitation. — The period of limitation for an application under this rule, 
viz. three years under Art. 178, Sched. I. of the Limitation Act, is reckoned from 
the d,ate when the sale becomes absolute. If formal possession be isfructuous, 
a suit against the judgment-debtor for possession is good within twelve years 
of the sale under Art. 138 of Sched. I. of the Limitation Act.(ll) It has been held 
that Art. 138 of the Limitation Act only applies to suits in which the auction- 
purchaser is the plaintiff and the judgment-debtor, or a person claiming through 
him, the defendant,(12) Where a purchaser is resisted in obtaining possession 
by a person claiming under a mortgage from the judgment-debtor and sues for 
possession, the suit is governed by the same article, even though he alleges the 


(1) Tukaram v, Satvaji, 6 B. 206 (1881). 

(2) Tarakant v, Paddomoney, 10 Moo. I. A. 
483 (1866). 

(3) Lokossur v. Purgun, 7 C. 418 (1881) ; 
but see Mahadeo v. Janu, 36 B. 376 (1912) ; 
M Bom. L. E. 115. 

(4) Devu V, Ramamurti, 18 M. 405 (1894). 

(5) Eunjit Singh v. Bunwari, 10 0. 993 
(1884) ; Juggobundhu v. Ram Chunder, 5 C. 
584. 

(6) Narain Das v. Lalta Prasad, 21 A. 269 
(1899). 


(7) Kisori Lai v. Lala Shib Tiall, 1 C. W. N. 
343 (1897). 

(8) Gossain Dalmar v. Bqpin,Behary, 18 C, 

520 (1891). ■ ♦ 

(9) Bandu v. Naba, 15 B. 238 (1890). 

( 10) Prem Krishna v. Juramoni, 13 C. W. N. 
694 (1909). 

(11) Krishna Lall v. Radha Krishna, 10 C. 
402. 

(12) Bhagwant Singh v. Bholi Singh, 35 A. 
432 (1913). 
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mortgage to be collusive and fraudulent, (1) and sues to set it aside. (2) It has 
been held that if the purchaser be dispossessed by a third party subsequent to 
formal possession he has twelve years from dispossession to bring a suit ; (3) 
while, if the judgment-debtor be in possession and formal possession be given 
under this rule instead of under r. 95, a suit for possession against him lies within 
twelve years of the date of formal possession, (4) as formal possession under 
cither r. 95 or this rule forms a fresh starting point for limitation as against 
the judgment-debtor, (5) wheth(*i^ actual possession be obtained or not.(6) But 
a Full Bench of the Bombay High Court has recently held that a mere formal 
possession of immoveable property by a purchaser at a Court-sale cannot 
prevent limitation running in favour of the judgment-debtor where the latter 
remains in actual possession ; for symbolical possession is neither real posses- 
sion nor equivalent to it under this Code except where the Code expressly or 
by implication so provides.(7) 

Appeal. — ^It was held that no app(‘al lay from an order for possession under 
the former section. (8) 


ResiMance to delivery of possession to decree-holder or purchaser, 

97 . (1) Where the holder of a decree for the possession of 

Resistance or obstruc- immoveable property or the purchaser of any 
tion to possession of such fro'perty sold in execution of a decree is 
immoveabie property. resisted or obstructed by any person in ob- 
taining possession of the property, he may rmhe an application to 
the Court complaimr^gf of such resistance or obstruction. 

(2) The Court shall fix a day for investigating the matter 
and shall summon the party against whom the application is 
made to appear and answer the same. 

98 . Where the Court is satisfied that the resistance or 
Resistance or obstruc- obstruction was occasioned without any just 

tion by judgment-debtor, cause by the judgment-debtor or by some 
other person at his instigation, it shall direct that the applicant 
be put into possession of the property, and where the applicant is 
still resisted or obstructed in obtaining possession, the Court may 


(1) Uma Shankar v. Kalka Prasad, 6 A. 
76 (1883). 

(2) Ikiam Singh v. Intizam, 6 A. 260 
(J884). 

(3) Juggobundhu v. Ram Chundor, 6 C. 
684 (1880 ) ; Juggobundhu v. Pumanund, 10 
C. 630 (1889) ; Nasiruddin v. Sayudur Rah- 
man, 19 C. L. J. 209 (1913). 

(4) Qopal V. Krishnarao, 26 B. 276(1900); 
Mahndeo v. Parashram, 26 B. 369 (1900) ; 


Hari Mohan v. Baburali, 24 C. 716 (1897) ; 
the two former cases have reoently been 
overruled in Mahadoo v. Janu, 36 B. 376 
(1912)»jpwt. » 

(6) Mangli v. Debi Din, 19 A. 488 (1897) 

(6) Umbicka Chum v, Madhub Ghosal, 4 
0. 870 (1879) ; 4 C. L. R. 66. 

(7) Mahadeo v. Janu, 36 B. 376 B.) 

(1912); 14 Bom. L. B. 115. 

(8) Ghulam v. Dwarka, 18 A. 36 (1896). . 
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afeo, . at the instance of the applicant, order the judgment- 
* debtor, or any person acting at his instigation, to he detained 
in the dvil prison for a term which may extend to thirty days. 

Obstruction of decree holder or purchaser.—These and the following 
rules have been remodelled. These two rules applied under the last Code to 
applications made by the decree-holder (1) only, but now to applications both by 
decree-holder and purchaser, thus embodying ‘the provisions of sect. 334: of the 
last Code. The preceding Code did not make it obligatory on a decree-holder 
who was obstructed to pursue his remedies under these provisions. And it 
was accordingly held that the failure on the part of plaintiff to avail himself 
of this summary remedy did not bar a suit. (2) Moreover, it was held that there 
was nothing to prevent the decree-holder or purchaser who had been obstructed 
from making a fresh application for deliyeTy.(3) The omission to have recourse 
to tlie provisions of the former Code did not, it was held, preclude a person from 
instituting a suit to recover possession or making a fresh application for delivery. 
An order under the former section passed against a person who had at the 
instigation of the judgment-debtor obstructed a decree-holder has been held 
not to bar a suit. (4:) A decree for partition is a decree for possession, and the 
rule is not rendered inapplicable by the fact that the person obstructing claims 
to be a mulgeni tenant. (5) Every obstruction must be caused either by the 
judgment-debtor or claimants at his instigation, by persons who have no real 
interest in the property, or by third parties claimants. The present rules deal 
with the first two cases and the next with the third. (6) The effect of the remodel- 
ling of the rules is as follows : Sects. 328-330 of the last Code applied to decree- 
holders only, and sect. 334 to obstruction of purchasers. The provisions of 
these sections are incorporated in rr. 97 and 98, which apply in favour both of 
the decree-holder and purchaser and against the judgment-debtor. K. 99 applies 
in favour of the same persons, but against persons other than the judgment- 
dt‘btor. This rule, which incorporates the portion of sect. 335 which dealt with 
the purchaser, modifies sect. 331. The provisions as to trying the claim as a 
suit with the resultant appeal are omitted. But all parties except the judgment- 
debtor have a right of suit under r. 103. Lastly, rr. 100, 101, and 103, which 
incorporate sects. 332 and 335, deal with the dispossession of third parties. The 
former section dealt with dispossession at the instance of the decree-holder and 
the latter with dispossession by the purchaser. Both are now dealt with together. 
The Judge should fix a day, make an inquiry on taking evidence, and if he directs 
that the property should be delivered in whole or in part, should order that posses- 


{l) In re Bibee Mahtab Koomaroe, 19 
W. R. 62 (1873). 

(i) Balvant Santaram v, Babaji Naick, 8 
B. 602 (1884) ; see Jugraohun Tewaree v, 
Baldoo Naick, 3 Agra 162 ; Trimbak v. 
Narayan, 8 B. kl (1884). 

(3) Mutbia v. Appasami. 13 M. 604, 606 
<1800), which also deals with the subject ol 
-Ippeal, as to which, see also CJovinda Nair v. 


Kesava, 3 M. 81, 84 (1880). ^ 

(4) Bishen Byal Singh v. Sagar Singh, 2 
C. W. N. 311 (1896). 

(6) Qopala v. Fernandes, 16 M. 127 (1892). 
(6) Grovinda Nair v. Kesava, 3 M. 81, 84 
(1880) ; approved in Badba Oobind v. Rag- 
hunath, 18 0. L. J. 138 (1913) ; Salamva v. 
Martyava, 16 B. n. 711 (1887); Preonnath 
. Boy V. Chowdhry, 8 W. H. 898 (1867), 
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sion be given in, one or other of the ways mentioned in the Code.{l) It has been 
held that this rule should be read with r. 95.(2) These and the following sections 
in the former Code have been held not to apply to proceedings under the Mam- 
latdar’s Act. (3) 

Ib resisted.” — There is of course no indication as to the nature of the 
resistance or obstruction, but there must be some overt act of opposition to the 
Court’s officers on the part of some one who is actually present.(4) 

“ Possession.” — This term in this and the next rule has been held to include 
constructive and symbolical as well as actual physical possession. Possession 
of immoveable property is not the less real or actual because it is enjoyed through 
tenants, servants, or members of one’s family.(5) The same was held as regards 
sect. 335 of the last Code, (6) the provisions of which are incorporated in rr. 97, 99, 
and 100. 


Limitation. — The resistance or obstruction referred to is that mentioned 
as forming the subject of the complaint, and limitation is not necessarily to be 
computed from the date of first obstruction. (7) For the limitation is one which 
governs a cause of action arising out of a particular resistance or obstruction. (8) 
Further, the x^eriod mentioned is important only as the limit prescribed within 
which the judgment-creditors may by virtue of this rule bring what is in effect 
an action of ejectment against a stranger without the expense of a regular suit. 
Other proceedings may be taken against a judgment-debtor in execution within 
the period jjrescribed from the last application of the kind, even though not 
instituted within thhty days after a wrongful obstruction. (9) An application 
must be brought witliin thirty days of the obstruction, but where, according 
to the former procedure under sect. 331, the application was converted into a 
suit, the rights of the parties had to be decided as if an ordinary suit for possession 
had been instituted by the decree-holder against the defendant. (10) When 
litigation under that section was pending, the proceedings in execution were 
-su8pended.(ll) When the litigation was unsuccessful, the period during which 
they had been pending could not be excluded in computing the period of limitation 
for execution of the decree .(12) An order rejecting an application as being barred. 


(1) Sec Brojo Mohun Sutputty v. Shooda 
Monce, 8 W. R. 79 (1867) ; Shadhoo Saran v. 
Bhuggoo Lall, 12 W. R. 98 (1869). 

(2) Kuppana v, Kuraara, 34 M. 460 (1910). 

(3) Kasam Sahib v. Maruti, 13 B. 552 
(1888). 

(4) Mancharam v. Fakirchaud, 25 B. 478, 
485, 486 (1901). See Mahabir Prasad v. 
Parma, 14 A. 417 (1892). 

(5) Mancharam v. Fakir Ohand, 3 Bom. L 
R. 68 (1900), 'per cur. Whitworth, J., dissent., 
holding possession in the next rule is limited 
to actual physical possession, and does not 
extend to the possession of a landlord through 
his tenants. 

(6) Brajabala Devi v. Gurudas Mundle, 33 
0. 487 (1906). 

(7) Bamasckaia Pillai p, Bharmasaya, 5 


M. 113 (1881) ; as to the meaning of term 
“ month ” and exclusion of days of disposses- 
sion, see Dadu v. Balganda, 5 Bom. H. C. R. 
A.C. J. 39(1868). 

(8) Narain Das v. Hazari Lall, 18 A. 233 
(1896). 

(9) Hujikur Singh v. Madho Lall, 21 W. R. 
147 (1874). 

(10) Naindev v. Ramchandra, 18 B. 37 
(1892). 

(11) Narayah v. Sono, 24 B. 346 (1899) ; 
s. c., 1 Bom. L. R. 846. 

(12) Shiyram v. Sarasvatibai, 20 B. If6 
(1894). As to adverse possession, see Krish-^ 
naji V. Kashibai, 30 B. 115 (1905) ; and 
dismissal for default, Sarat Chandra v. larini 
Prasad Pal, 24 C. 491 (1907) ; Kunj Behari 
t;. Kandh Piashad, 0 C. L. J, 362 ( W7), 
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did not, it was held, prevent the losing party from bringing a regular suit.(l) As 
regards, however, the present amended procedure, see next rule. A suit lies 
under r. 103, post. 

“ Detained in the civil prison.” — ^It was thought that the previous ex- 
pression, “ commit the judgtmM-dehtof or such other person to jail” was mis- 
leading as raising questions of diet money as in the case of civil imprisonment 
for debt. The language has, therefore, been altered to render it clear that the 
provision relates to conviction of an offence in contempt of justice. The words 
“ without prejudice to any proceedings,” etb., in the former sect. 330, have 
been omitted, though presumably the law remains the same in this respect. 

99. Where the Court is satisfied that the resistance or 
Resistance or obstrue- obstruction was occasioned by any nerson 
tion by bond fide claim- (other than the judgment-debtor) claiming in 
good faith to be in possession of the property 
on liis own account or on account of some person other than the 
judgment-debtor, tlie Court shall make an order dismissing the 
application. 

Object of rule. -The object of the corresponding and similar provisions 
ill the lust Code was, so far as possible, to prevent the originating of a succession 
of suits. It was desired that a right should be determined finally in (‘.ontiiuation 
of an original proceeding and not by fresh proceedings. (2) This section, as the 
last, was limited to application by the decree-holder ; (3) hut now includes 
orders made on the application of a pmchaser against a jicrson other than the 
judgment-debtor. (4) A person in whose favour an order under sect. 335 had 
been made could not claim the benefit of the former section.(5) As to the 
amendments, vide post. 

“ Court.” — A Superior Court might, it was held, for sufficient cause transfer 
a claim registered under the former section to a Subordinate Court for trial. (6) 

In poBseBsion.”— See next paragraph. 

An order dismissing the application.”— Under the last Code the claim 
was registered as a suit, and the Court investigated the claim as such. It then 
ordered or stayed execution of the decree. The order had the force of a decree, 
and was appealable as such. No question of title between the plaintiff and his 


(1) Boni Prasad v. Lachman Prasad, 4 A. 
131 (1881). 

(2) Sithalakshmi v. Vythilinga, 8 M. 648 
(1884). In Gonesh Pershad v. Jykeskun, 1 
A. H. C. R. 218, the section was held inappU- 
cfblo to the case of a person put in possession 
of land under a decree. 

(3) Buhal ,Sing Chowdhry v. Bihari Lai, 
1 B. L. E. 208 (1868). See Mahabii* Peisbad 
V. Parma, 14 A. 417 (1892), in which the 
scope of the section is commented upmi. 


(4) Sec as to this and s. 47, Jathavedan v. 
Kunchu, 30 M. 72 ( 1906) ; and as to the same 
section and the former s. 336, Narayana- 
sawmi v. Seshappariyer, 17 JAL. J. 321 (1907); 
for meaning of “ in good faith and in his own 
account,” see Jugol Kishore v. Ambika Debi, 
16 C. W. N. 882 (1912). 

(6) Srinath Ghosh v. Aniiuda Prosad Koy, 
1 C. W. N. 192 (18961. 

(6) Sithalaksmi v, Vythilinga, 8 M. 648 
(1884). 
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judgment-debtor requiring tbc decree against them to be reopened could be 
adjudicated upon. The issues which properly arose in an inquiry were whether 
the person obstructing was in possession on his own account or on account of 
some person other than the judgment-debtor.(l) The word “possession” 
was not limited to actual physical possession, but included also constructive, 
such as by a tenant.{2) The issue which aiose was one between the decree- 
holder as plaintiff and the claimant, that is, a person other than the judgment- 
debtor. 

Under the Code of 1877 the ^laim had to be investigated as if a suit had 
been instituted under sect. 9 of the Specific Belief Act. The powers of the Court 
were thus strictly limited to an inquiry into the question of possession. (3) 

The Code was amended by sect. 52 of Act XII. of 1879, the provisions of 
which were re-enacted in the Code of 1882, and the power of investigation was 
enlarged. The investigation was not limited to the fact of possession. Any 
(luestion of title arising between the contending parties in connection with their 
right of possession might be finally determined in such investigation as in an 
ordinary action of ejectment. I’he order, whether for executing or for staying 
execution, had the force of a decree determining the title and the right of posses- 
sion. The plaintiff was not forced to a fresh suit or had a right to bring a fresh 
suit if the decree was against him.(4) Where possession was shown to have 
been with the plaintiff the defendants were not, without showing title in them- 
selves, at liberty to impeach the plaintiff’h title or to set up a jm tertii. The 
onus of proving a better title than the plaintiff's rested with them, and they 
might prove their title as a defcnce.(5) A Court executing a decree was thus 
given a special jurisdiction which enabled it to try a claim of which the value 
of the subject-matter fell below the pecuniary limits of its ordinary jurisdiction. (6) 

It will be observed that considerable amendments have been made in the 
present rule. Under the first paragraph of the former sect. 331 the claim was 
to have been “ numbered and registered as a suit between the decree-holder as 
plaintiff and the claimant as defendant.” Paragraph 2, under which the Court 
had power in investigation of “ the like powers,” as if a suit for the property 
had been instituted by the decree-holder against the claimant, is omitted ; as 
also the third and fourth paragraphs, under which the Court passed an order 
executing or staying execution which had the force of a decree, and was subject 
to the same conditions as to appeal. The words “ with the like powers ” were 


(1) Mahomed Isub v. Bahotuppa, 27 B. 
302 (1903) ; s. c., 5 Bom. L. R. 201, diet. 
Moulakhan i\ Gori Khaa, 14 B. 627 (1890), 
which was a case between a decree-holder 
and a person resisting execution claiming 
under a title adverse to tho judgment-debtor, 
where obviously the question of title as 
between those parties necessarily required 
decision in that case. 

(2) Mancharam v. Eakirchand, 25 B. 478 ; 
s> c., 3 Bom. L. R. 58. As to nature and terms 
of tenancy, see Talib Hossein v. Qooroo 
Pershad, 20 W. R. 67 (1873). 

(3) Moula Khan v, Gk>ri Khan, 14 B. 627, 


632 (1890) ; Chinnasami Pillai v. Krishna 
Pillai, 3 M. 104 (1881). 

(4) Mahip Rai v. Dwarka Rai, 27 A. 453 
(1905) ; Moula Khan v. Gori Khan, swpra ; 
Bapujiiao v. Fatesing Shahaji, 22 B. 967 
(1896); Mancharam v. Fakirchand, 25 B. 
478, 481 (1901). 

(6) Bapujirao v. Fatohsing, 22 B. 967 
(1896). See as to onus, Rakhal Chun£r 
Mundul V. Watson, 10 C. 50 (1883) ; Man- 
charam V. Fakirchand, 25 B. 478 (1901). 

(6) Sithalaksmi v. Vythilinga, 8 M. 548 
(1884). See Kalima v. Naman Kutti, 13 M. 
520, 522 (1890). 
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held to mean that the Court has the same powers for enforcing the attendance 
of parties and witnesses, .etc., as it has in a suit (1) as regards app^. A refusri 
to number and register the claim was held to amount to the rejection of a plamt, 
and was, therefore, appealable,(2) though these decisions have been dwsented 
from. (3) Where a claim was registered out of time no appeal lay, but the order 
could be objected to in an appeal from the final order which had the force of a 
decree.(4) Proceedings taken after a decree for possession under sect. 9 of the 
Specific Eelief Act, were in the nature of a fresh suit, and, therefore, an appeal 
lay.{6) The Court to which an appeal lay depended on the value of the claun 
and not that of the original suit.(6) 

Now the Court, under the second clause of r. 97, ante, is to investigate 
“ the maUer." If the obstruction is caused by the judgment-debtor, the order 
under r. 98 is that the applicant be put in possession. If the obstruction is 
due to the bond fide claim of a third party, the application is dismissed under 
this rule. It is not stated what the scope of the inquiry in the latter case is to 
be. Presumably, however, it is to be of a summary character, even if it is not 
limited to the question of possession. For now a right of suit is given by r. 103 
to persons against whom orders are made under the present rule. Their position 
is therefore assimilated to that of parties against whom orders are made under 
rr. 98, 100, and 102, to whom a right of suit is given by r. 103 of this Order. 


100. (1) Where any persdn other than the judgment-debtor 
Dispossession by de- is dispossessed of irnnwoeahle property % the 

or purchaser, holder of d decree JOT the possession oj SKcn 
w'ope/rty or^ where such properitf Juts been sold in execution of d 
decree^ by the purchdser thereof, he imy rmke dn dpplicdtion to 
the Court compldining of such dispossession, 

(2) The Court shdll fix d ddy for investigdting the rmUer dml 
shdll summon the purty dgdinst whom the dpplicdtion is made to 
djrpear dnd answer the same, 

101. Where the Court is satisfied that the applicant was in 
Bond fide ciaimant to possession oJ the ■pTOferly on his own account 

he restored to possession, qj* on account of somc peisoii otlier tiian 
the judgment-debtor, it shall direct that the applicant be put into 
possession of the property. 


Scope of rules.— The preceding rules refer to a resistance offered in the 
course of delivery of possession in execution, whilst these rules refer to a subse- 


(1) Sithalaksmi v, Vythilinga, 8 M. 548, 
680(1884). 

(2) Fonindro Deb Raikut v. Rani Jugodiah- 
wari, 14 C. ?34 (1886) ; Gfopala v, Fernandes, 
16 M. 127 (1892) ; Baranagore Jute Factory, 
Ltd. V. Raj Kumar, 13 C. W. N. 724 (1909). 

/ill ViaViTiii n ‘RxLmi’.liATldrfli. 0 Bom. L. R. 


936 (1907). 

(4) Lala v Narayan, 21 B. 392 (1895). 

(6) Nasir Ali Fakir v, Meher Ali, 22 C. 
830 (1895). 

(6) Moulakhan v. Gtori Khan, 14 B. 627 
(1890) ; Kalima v, Nainan Kutti, 13 M, 620 
(1890). 
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quent stage, viz. to the event which may arise as to the result of the delivery 
of possession ; (1) and give an applicant a right of contesting, without instituting 
a separate suit, the decree-holder’s or purchaser’s right to dispossess him.(2) 
As to dispossession by purchaser, the rule thus incorporates that portion of 
sect. 335 of last Code. It was held that if in execution of decree a claim made by 
a third party in possession is rejected, he should either bring a regular suit or 
wait until he is dispossessed, and then apply under the former section or bring a 
separate suit, or he might do both.(3) as to regular suit, which is now dealt 
with by r. 103, posi, of this Order, f»ases cited.(4) In a suit instituted under that 
rule the judgment and the decree in the original suit are not admissible in 
evidence. (5) Where the judgment-creditor obtained an order lor possession 
prior to the death of the judgment-debtor, it was held that there was no necessity 
for him to bring any other person on the record between the date of that order 
and the date on which the order was executed. (6) The rule applies to possessory 
actions. (7) Where in execution a person not a party to the suit is dispossessed, 
his dispossession does not give him a cause of action within the jurisdiction 
of tlie mamlatdar. This rule applie8.(8) This rule docs not apply where sect. 47 
does.(9) It docs not apply to a case where the execution of the decree has been 
transferred to the Collector and he has acted under the powi^rs conferred on him 
by the Local (lovernment Board under Bect.70.{10) A person is none the less a 
judgment-debtor because he may have acquired an interest subsequent to the 
date of the decree passed against liim.{ll) 

Procedure. — The Court should first examine the applicant in order 
to determine whether proceedings under this rule will lie or not; (12) and if it 
appears that the applicant was a party to the decree,(13) or that he is still in 


(1) Bishen Dyal Singh v. Sagar Singh, 2 
C.W.N. 311, 314 (1896). See Ram Chandra 
Subiao V. Ravji, 20 B. 361, 363 (1896), which 
deals with the subject of dispossession, as 
also does Mancharam v. Fakir Ohand, 3 Bom. 
L. R. 68 (1900). 

(2) Mahomed Ansur v. Prokash Chunder 
Sha, 8 W. R. 8 (1867). As to limitation, see 
Art. 166, Sch. 11^ Act XV. of 1877 ; and 
transfer where the Court is deprived of 
jnrisdiotbn pending proceedings, Kalee Doss 
Neogy V. Huro Nath Roy Chowdhury, 3 
W. R. 6 (1866) ; and withdrawal of applica- 
tion, Sabbaramien v. Ponunsawmny Chetty, 
6 M. H. C. R. 298 (1870). 

(3) Feigusson v. Nilkoniul Lahiree, 23 W. 
R. 270 (1875) : Kishen Sundur v. Fukeer- 
ooddeen, 1864 W. R. 61 (1864) ; GuUbhai v. 
Jinabbai, 13 B. 213 (1888). 

(4) Ayyasami r. Sarmiya, 8 M. 82 (1884) 
[limitation] ; approved in Maindi Sardar v. 
Gorachand, 16 C. W. N. 971 (1912); and 
Mania Balnh v, Bhaba 8undari Pa»ya, 19 


C. L. J. 187 (1913) ; Ram Narain Butt v. 
Annoda Prosad Joshi, 14 C. 681 (1887) [mis- 
joinder]. 

(5) Bhani Kalwar v. Birj Bhukan Roy, 1 
C. W. N. olxxxv. (1897). 

(6) Biyyakka v. Fakira, 12 M. 211 (1889). 

(7) Brohmo Moyee Babee V. Burkut Sirdar, 
13 W. R. 264 (1870). 

(8) Bam Clmndra Subrao v. Ravji, 20 B. 
351 (1896). 

(9) Imdad Ali v. Jagin Lai, 17 A. 478, 481 
(1896). 

(10) Ragho V, Hanmati, 16 Bom. L. R. 380 
(1913) ; 37 B. 488. 

(11) Shripati v. Piraji, 9 Bom. L. R. 1018 
(1907). 

(12) Obhoy OhumBeyv.Rajendro Ooomar 
.Chose, 16 W. R. 288 (1871). 

(13) Ram Gopal Chuokerbntty v. Poomo' 
Ohunder’Banneijee, 12 W. R. 476 (1869). See 
Horee Kishore v. Kaleo Kishore, 8 W. R. 114 
(1867). 

S X 
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possession, (1) or in receipt of rent from the judgment -debtor, (2) the application 
should be rejected ; but not on the ground of possession if the parties are agreed 
that the applicant has been dispossessed, (3) nor on the ground that the applicant 
had not originally obtained possession in a strictly legal manner , (4) It is sufficient 
if it should appear that the party, though n^ in personal occupation, was in 
possession by receipt of rent ; (5) or as mortgagee, or as mortgagor through a 
mortgagee in possession, (6) and has been dispossessed under the decree or under 
colour of it, A mortgagee from a tenant is in possession on his own 
acoount.(7) A member of a joint Hindu family, however, cannot say that he 
is in possession of any particular portion of the joint family on his own account, 
his possession being that of the family. (8) A party dispossessed under colour 
of a decree to which he was no party is entitled to an investigation and to an 
order if his title is established. (9) If the claimant was in possession, though 
without a good title, he cannot be dispossessed in execution of a decree against 
a third party to which he was no party. On the other hand, if the party against 
whom the decree was obtained was in possession, though without a good title, 
no person not in actual possession or receipt of rent can resist execution. (10) 
The onus is on the applicant. (II) The order under r. 101 decides the question 
of possession, and is made dependent on the result of i he suit to establish the right. 
It is therefore unnecessary to sue to have it cancelled.(12) If there arc several 
applications each application should be tried separately. (13) It is incumbent on 
the applicant to prove whether or not the judgment-debtor was in possession 
at the date of the sale ; and the onus is not discharged by mere proof that he 
was in possession at some time antecedent to twelve years before the suit. (14) 


(]) Kaloe Narain 8iiigh v. Protap Chundor 
Purooah, 12 W. R. 231 (1869); Ruttun 
Koocr r. Tussuduck Hosscin, 22 W. R. 103 
(1874). 

(2) Rrajabala v. Gunidas, 33 C. 487 (1906). 

(3) Jiidoo Kapal(*o v. Jasur Ohunclor Roy, 
17W.R. 375 (1872). 

(4) Obhoya Churn Dcy v. Rajendro 
Ooomar Ghose, 22 W. R. 400 (1874). 

(5) Bhyrab Sircar v. Sham Manjee, 16 W. 
](. 70 (1871) ; Bance Madhub Dutt v. Nund 
Un Mojoomdar, 22 W. R. 123 (1874). 

(0) Asgur Ali v, Asgur Ali, 20 W. R. 373 
(1873); distinguished in Kedar Hath v, 
Saday Chandra, 19 C. L. J. 13 (1914), post • 
Shafi'Ud'din v, Lochan Singh, 2 A. 94 
(1878); as to recovery of possession by 
mortgagee, see Bhikaji v. Vallabh Das, 2 Bom. 
H. C. R. 209 (1864) ; and dispossession by 
mortgagee of jotedar in execution, Tarakant 
Bannerjee v. Puddomoney Dossee, 10 M. I. A.* 
476, 485 (1866). 

(7) Kedar Nath v. Saday Chandra, 19 
C. h. J. 13 (1918). 

(8) Cooverji Hirji v. Dewsey Bhoja, 17 B. 
718 (1893) ; Sankar v. Madan, 14 C. W. N. 


298 (1909). The former case has been recently 
distinguished in Radha Gobind v. Raghu- 
nath, 18 C. L. J. 138 (1913); following 
Govinda Nair v. Kesava, 3 M. 81 (1880). And 
see Sheik Abdul v. Jadimandaji, 18 C. L. J. 
344 (he cannot alienate a particular share). 

(9) Hassan Ali v. Naib Ahmed, 1 1 W. R. 
146 (1889). 

(10) Sharada Moyee v. Nobin Chunder, 
11 W. R. 256 (1869). 

(11) Mahomed Ansur v. Prokash Chunder 

Sha. 8 W. R. 8 (1867) ; Woodoy Tara Chow- 
dhrani v. Khajah Abdool Gunoe, 12 W. R. 16 
(1869) ; Judoo Nath Singh v, Kalee Pershad, 
14 W. R. 368 (1870) ; Brindabun Chunder 
Roy V. Tara Chand Bannerjee, 20 W. R. 114 
(1873) ; as to objection that decree is barred, 
see Mohesh Chundor v. Ohun(|ra Monee, 9 W. 
R. 486 (1868). ♦ 

(12) Ayyasami v. Samiya, 8 M. 82, 83 
(1884). 

(13) Sharoda Moyee v. Nobin Chunder, 11 
W. R. 266 (1889). 

(14) Nasiruddin v. Sayudur Rahman, 19 
0. L. J. 209 (1913); Mohims Chunder v, 
Mohesh Chundw, P. C., 16 C. 473 (1888). 
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No question of title can be investigated in a proceeding under r. 101.(1) It 
has been recently held that 0. IX. r. 13 is not applicable to a proceeding under 
th(^sc rules.(2) 

102 . Nothing in rules and 101 shall ajyply to resistance [ 
Rules not applicable to or obstruction in execution of a decree for the 

transferee lite pendente, possession of immovedble property by a person 
to whom the judgment-debto^ has transferred the property after 
the institution of the suit in which the decree was passed or to 
the dispossession of any such person. 

103. Any party not being a judgment-debtor against whom i 
Orders conclusive sub- m Order is nbode under rule 08, rule 09 or 

ject to regular suit Yiile 101 may institute a suit to establish the 
right which he claims to the present possession of the property ; 
but, subject to the result of such suit, if any, the ordei‘ shall be 
conclusive. 


Object and scope of rules. — ^Rule 103 is the second paragraph of sect. 335 
of the last Code . The disposition of the rest of the section is as follows : Obstruc- 
t ion of the purchaser is dealt with by rr. 97 and 99, and dispossession of a claimant 
other than the judgment-debtor by r. 100, ante. A power is thus given where 
an attempt has been made to deliver possession, (3) and there is obstruction or 
resistance, (4) to give, after inquiry,(5) a summary decision which shall protect 
tlie public peace, prevent obstruction, and terminate the execution proceedings 
by determining what should be immediately done, subject, as regards claimants 
other than the judgment-debtor, to the result of a regular 8uit.(6) The rules 
are designed for the protection and assistance of decree-holders, purchasers, (7) 
and third parties dispossessed ; (8) rr. 97 and 98 dealing with resistance by the 
judgment-debtor (as to which, see r. 97, ante ) ; r. 99 with resistance by third 
parties ; and rr. 100 and 101 with third parties dispossessed. A person, it has 
been held, is not bound to proceed under the former sect. 335. He might if he 
chose at onco bring a regular suit within the ordinary period of limitation. 
But if he did choose to apply for a summary decision and it was against him, he 
had to sue within one year from the time of the order. (9) It was also held there 


(1) Kedar Nath v. Saclay Chandra, 19 
C. L. J. 13 (1913). 

(2) Hari Charan GhuH« v. Manmotha Nath 
Sen, 41 0. 1 (1913). 

(3) Sharoda Proshad Mullick v. Roy Dhun- 
put Singh, 19 W. R. 219, 221 (1873). 

(4) Mt. Zahoorun v. Syad Mahomed, 18 W. 
R. 87 (1872), for if the purohaaer has been 
put in possession peaceably the Court has 
nothing more to do in execution ; Sevu v. 
Muthusami, 10 M. 53, 5G (1886); Srinath 
Ghosh V. Annoda Prosad Roy, 1 0. W. N. 192 
(1896). 


(6) See Huro Prosad Roy v. Ramessur 
Missry Malia, 24 W. R. 461 (1875); Mt.‘ 
Zahoorun v. Syad Mahomed, supra, 

(6) Mt. Zahoonin v. Syad Mahomed, 18 Wv 
R. 87 (1872). 

(7) Heera Lall Bannerjoe v. Rajah Buroda 
Kant, 13 W. R. 466 (1870). 

(8) See Govind Balvant v. l^akshman, 18 B. 
522 (1893) [application for restoration of 
possession by joint manager]. 

(9) Protap Chunder Chowdhry v. Brojolall 
Shaba, B. L. R. F. B. 638 (1867) ; Sevu v, 
Muttusami, 10 M. 63 (1886) ; Madaree v. 
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was nothing to prevent a decree-holder or purchaser who has been obstructed 
or resisted from making a fresh application for delivery without making any 
complaint under sects. 328-330, 334.(1) That case was, however, subsequently 
distinguished on the ground that it was one in which the purchaser was resisted 
not by a third party but by the judgment-debtor. (2) The application must 
be made within thirty days of the resistance or obstruction. (3) The Court 
was held not bound under sect. 336 to pass any particular order, but only such 
order as may be proper in the circumstances of the case. (4) A purchaser at 
a Court sale of the interest of one nieml)er ^f an undivided Hindu family ought 
not to be put in exclusive possession of the whole undivided land by virtue of 
a decree against one co-parcener only, (5) but only in joint possession with the 
otherB.(6) It has been held that symbolical possession does not amount to 
dispossession within the meaning of the former section. (7) 

“ May institute a suit.*’’ — See note, postj “ Conclusive ; ” and as to limita- 
tion (8) for such a suit, which is one year, and Court-fee, (9) see cases cited. 

“ Conclusive.” — The rule contemplates an order against one party or 
t]i(> other, and if an application is withdrawn, an order allowing the withdrawal 
is not an order under this xule.(lO) The order is one which becomes final and 
conclusive unless th(‘ party against whom it is passed institutes a suit within 
a year and obtains an adjudication in his fa’^our. Where the Court declined to 
pass an order, deeming it best that the purchaser should be referred to a separate 
suit to enforce his purchase, Article 11 of the Limitation Act had no application.(ll) 
If a regular suit is not brought within a year the order acquires the form of a final 
decree.(12) Though an order under this section is not appealable, (13) it may 
be made the subject of revi8ion.(14) 


BuUoo Kooeree, 2 A. H. C. R. 460 (1870) ; 
Muttia V. Appasami, 13 M. 604, 606 (1890). 
Where the purchaser has merely obtained 
formal possession ho may sue for possession 
within twelve years ; Joggobundhu Mittor v. 
Purnanund Gossami, 16 C. 530 (1889). 

(1) Muttia V. Appasami, 13 M. 604, 606 
(1890) [and see also same case where pur- 
chaser is decree-holder]. 

(2) Kesri Narain v. Abul Hasan, 26 A. 366 
(1904) ; Knox, J., dvhUante.. 

« (3) Limitation Act, Art. 167; Vinayakrao 
Amrit v. Deorao Govind, 11 B. 473 (1887) 
[minor]. 

(4) Zahooran v. Mahomed Wajid, 18 W. R. 
87 (1872). 

(5) Kallapa v. Venkattesh, 2 B. 676 (1878). 

(6) See Dugappa Shetti v. Venkatramnaya, 
5 B. 493 (1880) [explained in Balaji Anant v. 
Ganesh Janardan, 6 B. 499 (1881)] ; PatU 
Hari Preipji v, Hakam Ghand, 10 B. 363 
(1884). 

(7) Ibrahim Mullick v, Ramjadn Rakshit, 


30 C. 710 (1903) ; Kisori LaU Goswami v. 
Lala Shib Lall, 1 C. W. N. 343 (1897). 

(8) Bhiku V. Shujat AU, 29 C. 26 (1901) ; 
Mahadov v. Bali, 26 B. 730 (1902) [assignee 
from minor] ; Bhimappa v. Irappa, 26 B. 146 
(1901) ; 8. c., 3 Bom. L. R. 694; Meerudin 
Saib V. Ratesa Bibi, 27 M. 26 (1903) ; Rango 
Vithal V. Rikhivadas, 11 B. H. C. R. 174 
(1874). 

(9) Priya Das v. Vilayat Khan, 22 A. 384 
(1900). 

(10) Bhikha v. Sakarlal, 5 B. 440 (1881). 

(11) Meerudin Saib v. Ratesa Bibi, 27 M. 26 
(1903). 

(12) Aohutav.Mammayu, 10 M. 367 (1886), 

( 13) InRamNaraySahoof . Band! Pershad, 

31 C. 737 (1904), at p. 741, the matter was 
hold to fall under a. 244 (now 47), and was 
therefore appealable. 

(14) Sheoraj Singh v.Banwari Das, 6 A. 172 
(1884); Sabhajit v. Sri Gopal, 17 A. 222 
(1894) ; Mt. Zahoorun v, Syud Mahomed, 18 
W. R. 87 (1872) [delay]. 



OEDER XXIL 


Death, Marriage and Insolvency of Parties. 

1. The death of a plaintiff or defendant shall not cause the [i 

No abatement by suit to abate if the right to sue survives. 

party’s death, if right 
to sue survives. 

Abatement. — It has been pointed out (1) that the practice in respect 
of abatement under the Code is different from that which prevailed in the 
English Courts. A suit, though perfect in its institution, became defective by 
the death, marriage, or transmission of interest or liability of some of the parties. 
In such case the suit was said to have abated or become defective, and as a 
general rule no proceeding could be taken in it until an order to revive the 
suit or carry on the proceedings had been made. * When the abatement was 
total — ^that is, caused by the death, bankruptcy, or insolvency of a single plaintiff 
or the marriage of a single female plaintiff— the case was completely suspended, 
and could not be proceeded with until it had been revived or the defect cured. 
Where the abatement was partial merely, as when it was caused by the death 
of the defendant, it prevented those proceedings only by which the interest of 
the deceased might be affected, for the death of a defendant made an abatement 
quoad himself alone. Thus abatement, though it suspended the proceedings 
in a case, did not put an end to them. But it had not the effect of being a bar 
to a further suit upon the same cause of action : one of the essentials of res 
judicata being that the matter must have been determined, and when a suit 
abated before judgment nothing had been determined in such suit. Under, 
however, r. 9 of this Order (formerly sect. 371), when a suit abates no fresh 
suit can be brought upon the same cause of action unless and until the order 
of abatement is s^t aside. The provisions of this Order are substantially those 
of the last Code. Rules 6 and 12 have been added, and sub-rule (2) has been 
added to r. 10 (formerly sect. 372). The last paragraph of sect. 582 of the 
last Code has been made r. 11. The provisions of this Order apply to appeals, 
and the words “plaintiff,” “defendant,” and “suit” include an appellant, 
a respondent, and appeal respectively.(2) They did not, however, under the 
last Code apply to proceedings in execution between the judgment-creditor and 
judgment-debtor ; (3) nor to proceedings in a Mamlatdar’s Court.(4) As regards 
execution proceedings, see now r. 12, post. 


(1) Bonode Mohini Choudhrani v. Bharat (3) Hira Chand v. Kastur Ohand, 18 B. 
Ohunder Dey Chowdhury, 8 C. 837, at pp. 224 (1894). 

892, 893 (1882). (4)6anpatramJebhait; Banchod Haribhai, 

(2) R. 11, poa. yj B. 646 (1893). 
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Applicability. — This rule is the same as sect. 99 of Act YII. of 1859, save 
that the words “ right to sue " was substituted for “ cause of actionf by sect. 60 
of Act XIl. of 1879. See also Rules of Supreme Court, 1883, 0. 17, r. 1. The 
rule is the same as under the last Code. The illustrations have, however, been 
omitted. Illustrations {a) and {/>) to sect. 361 of the last Code have been fuuitt^d 
as founded upon an antiquated decision (Anderson v. Marti ndale, 1 East, 497) 
which is not very intelligible, to practitioners in this country. Illustration (d) 
of the section was correct only under the Dayabhaga system, and the word 
‘ ‘ minor ’ ’ was not of the essence of the example . The Select Committeci expunged 
also the otlier illustrations, considering them too obvious to serve any useful 
purpose. This rule applies to proceedings on appeal ; (1) to cases where under an 
order of Court a reference has been made to arbitration ; (2) even after an award 
has been made but before decree ; (3) and under the Dekhan Agricultmal Belief 
Act to proceedings in respect of a conciliation agreement. (4) 

Right to sue.” — Under the Code of 1859 “Cause of action” in the 
corresponding section was held to mean the right to bring an action.(5) “ liighi 
to sue ” means the right to seek relief by means of legal proceedings.(6) It 
is a vested right. (7) The cause of action in the original and revived suits must 
be the same. (8) 

“ Survives.”— All demands whatsoever, and all rights to ])rosecut(‘ or 
defend any action or special proceeding in favour of or against a person at tlic 
time of his decease, survive to and against his executors or administrators, 
save certain causes of action mentioned below ; (9) and promises bind the repre- 
sentatives of the promisor in case of the death of such promisor before per- 
forrnauc/v'', unless the contrary intention appear from the contract. (10) A suit 
for malicious prosecution does not survive on the death of the plaintiff, (11) 
but after a decree for damages for defamation it does survive on appeal after 
the death of the appellant to whose estate injury has occurred, for where a claim 
has been perfected by a judgment, the nature of the relief claimed on appeal 
stands on a different footing, and it docs not follow that the right to appeal 
against a decree partakes of the nature of the original decree. (12) So also on 
second appeal. (13) The position in such cases has been enunciated as follows :• — 
“ The only cases in which, apart from questions of breach of contract, express 
or implied, a remedy for a wrongful act can be pursued against the estate of a 
deceased person who has done the act, appear to us to be those in which property. 


(1) B. 11, post 

(2) Perumalla v. Perumalla, 27 M. 112 
(]903). 

(3) Denomoyee Daseee v. Chooney Money, 
4 C. W. N. 280 (1899). 

(4) Narayandas v. Kondi, 19 B. 202 (1894). 

(6) Chandramohan Dutt v. Biswambhar 

Laha, 1 B. L. B., 0. C. J. 42 (1868). 

(6) Oopa^ V. Bam Chandra, 26 B. 687 
(1902) ; 4 B. L. B. 326. 

(7) Gopeswar Pal v. Jibaii Chandra (P. B.), 
10 C. L. J. 649 (1914). 


(8) Sham Chand Giri v. Bhayaram Panday, 
22 C. 92 (1894). 

(9) S. 268 of Act X. of 1866. 

(10) S.37of ActlX. of 1872. 

(11) Krishna Behary v. Corporation of 
Calcutta, 31 C. 406 (1904) ; Josiam v. Sawmi 
Iyengar, 34 M. 76 (1910). 

(12) Qopal v. Bam Chandra, 26 B. (1902) ; 
4 B. L. B. 326. 

(13) Paramen Chotty v. Sundara Baja, 26 
M. 499 (1902). 
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or the proceeds or value of property, belonging to another, have been appropriated 
by the deceased person and added to his estate or moneys. In such cases, 
whatever the original form of the’ action, it is in substance brought to recover 
property, or its proceeds or value, and by amendment could be made sucli in 
form as well as in substance : in such cases the action, though arising out of 
a wi’ongful act, does not die with the person. The property or the proceeds or 
value which, in tlie lifetime of the wi-ong-doer, would have been recovered from 
liim, can be traced after liis death^to his assets, and recaptured by the rightful 
owner there. But it is not every wrongful act by which a wrong-do(!r indirectly 
benefits that falls under this head, if the benefit does not consist in the acquisition 
of property or its proceeds in value. Where there is nothing among the assets 
of the deceased that in law or in equity belongs to the plaintiff, and the damages 
which have been done to him are unliquidated and uncertain, the executors 
of a wrong-doer cannot be sued merely because it was worth the wrong-doer’s 
while to commit the act which is complained of, and an indirect benefit may 
have been reaped thereby.(l) The right to sue will survive to an executor 
on an action on breach of contract or a tort if on the face of the proceedings 
it is shown an injury has accrued to the personal estate. (2) It will survive 
when a 'Hindu widow sues to recover her husband's estate ; (3) to the sons of 
a Hindu mother who sued to restrain encroachment on the share allotted to 
her on partition and agreed to sell her interest to the defendants at the value 
to be found on arbitration, and then died after the award but before the decree ; (4) 
and for the purposes of appeal to the mother of a Mitakshara son who obtained 
a decree setting aside his father’s alienations; (5) to the representatives of a 
minor who, on attaining majority, sued to have his rights declared respecting 
property which by a consent decree and conveyance to which he was no party, 
his grandmother; father, and uncle conveyed to the defendants, and who died 
pending suit. (6) It also survive d against the other defendants when a defendant’s 
interest ceased before he died, without his representatives being added. (7 ) Where 
an agent suing on behalf of an undisclosed principal dies xx'nding the suit, the 
suit should after the death of the agent be continued, if it can be continued at 
all, by the agent’s representatives, and not by the principal. (8) 

Not survive. — Causes of action in respect of defamation, assault as defined 
by the Indian Penal Code, and other personal injuries, not causing the death 
of the party, and cases where after the death of the party the relief sought 
could not be enjoyed or the granting of it would be nugatory, e,g, (a) where a 
passenger was injured but not fatally in a railway collision and died without 


(1) Phillips V, Homfray, 24 C. D. 439, p. 
464. See also Haridas v. Ramdas, 13 B. 677, 
and Peek v. Gurney, L. R. 6 H. L. 377. 

(2) Twycrosa v. Grant, 4 C, P. D. 40. 

(3) Parbutty v. Higgin, 17 W. R. 476 ; 8 
B. L. R. App., 98. 

(4) Benomoyee Dassee i?. Ohooney Money 
Baaaee, 4 C. W. N. 280 (1899). 

(6) Padarath Singh v. Raja Ram, 4 A.* 


236 ; but see Muhammad Hussain v, Khus- 
halo, 9 A. 131 (1886). 

(6) Dharamsi v. Narotam, 6 Bom. L. R. 
1041 (1903). 

(7) Moung Rhine t?. Bum, 6 W, R., Ref. 2 
(1866). 

(8) Periannan Ohettiar v. Rengaohi Reddy, 
17 Ml L. J. 116 (1906). 
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bringing any action, and (6) divorce, do not survive ; (1) nor a smt by a reversioner 
to set aside alienation by a Hindu widow. (2) ' 


2. Where there are more plaintiffs or defendants than one, 
- . . and any of them dies, and where the right 

of several plaintiffs or to sue survives to the surviving plaintiff or 
defendantorf/es and right plaintiffs alone, or against the surviving 
0 sue s ves, defendant or defendants alone, the Court shall 

cause an entry to that effect to be made on the record, and the 
suit shall proceed at the instance of the surviving plaintiff or 
plaintiffs, or against the surviving defendant or defendants. 


Applicability.— This rule is the equivalent of sect. 100 of Act VIII. of 
1859, save for certain formal amendments made by Act X. of 1877, and the 
words “ right to sue ” substituted for “ cause of action, ” by Act XII. of 1879. 
Except for three verbal alterations it is the same as that of the last Code. It 
applies to proceedings on appeal,(3) Thus if one of the appellants dies and the 
application to revive is dismissed as being time-barred, the appeal should be 
ordered to abate so far as the deceased is concerned, and may proceed at the 
instance of the remaining appellants ; (4) it cannot have the effect of causing 
the whole appeal to abate.(6) Again, on the death of one of the respondents, 
the proper course is to proceed under r. 4, and either to declare that the appeal 
has abated as against him, and proceed against the other respondents, or to 
direct the legal representatives of the deceased respondent to be placed on the 
record. (6) It has been held that a suit does not abate under this rule until 
the representative of the deceased plaintiff has failed to apply within the time 
allowed by law.(7) 

“ Right to sue.’ —See notes to last rule. The rule is not limited in its 
application to cases where the right to sue or appeal survives against the surviving 
defendants or respondents, not as the legal representatives of the deceased, but 
by reason of a right vested in them antecedent to the Buit.(8) 

To the surviving plaintiff alone.’ —On the death of one of two joint 
owners, suing for damages in respect of trespass, the cause of action survives 
to the other alone ; (9) also where the interest of a defendant ceases in the subject- 
matter of the suit before his death. (10) 


(1) S. 268, Act X. of 1866. 

(2) Sakyabani Ingle Rao v, Bhavani Bozi, 
27 M. 688 (1904) ; see also Ramjcn v. Lachee, 
1 Agra, 49 (1806) ; Chiuna Veerayya v. 
Lakshminaiasimma, 22 M. L. J. 375 (1912). 

(3) R. 13, •poaU 

(4) Chandarsang v. Khimabhai, 23 B. 718 
(1898) ; sco also Chintaman Nilkant v. 
Gangabai. 27 B. 284 ; 6 Bom. L. R. 90 (1903). 
' (5) RamSowakr. LambarPande, 26A. 27 
(1903) (partition suit), overruling Kamlapat 


V. Baldeo, 22 A. 222 (1900). 

(6) Chandarsang v. Khimabhai, 28 B. 718 
(1898). 

(7) Coda Coopooramiar v. Soondaramall, 
33 M. 107 (1909). 

(8) Chowdhry Shaihanund v. Rajnarain 
DaB,llC.W.N. 186 (1906). 

(9) Chandramohan Dutt v. Biswambhar, 1 
B. L. R., 0. C. J., 42 (1868). 

(10) Moung Khine v. Burn, 6 W. R., Ref. 2. 
.(1866). 
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3. (1) Where one of two or more plaintiffs dies and the 

Proeoduw in case of tosuedoes not Survive* to the surviving 

death of one^of^wve^ plaintiff or plaintiffs alone, or a sole plaintifl 

surviving plaintiff dies and the right 
’ ’ to sue survives, the Court, on an af plication 

made in that behalf, shall cause the legal representative of the 
deceased plaintiff to be made a party and shall proceed with the 
suit. • 

(2) Where within the time limited by law no applicatioi] 
is made wider sub-rule (i), the suit shall abate so far as the deceased 
plaintiff is concerned, and, on the application of the defendant, 
the Court may award to him the costs which he may have incurred 
in defending the suit, to be recovered from the estate of the 
deceased plaintiff. 

Applicability of clause (1). — This rule amalgamates sects. 363 and 36( 
of the last Code and a portion of sect. 366. Sect. 363 dealt with the case o: 
several plaintifis, and sect. 365 with that of a sole plaintiff. These are nov 
dealt with together in the first clause of the rule. The second clause is th< 
first paragraph of sect. 366 of the last Code. The second paragraph has beei 
omitted, as also the Explanation to that section. As to the definition of lega 
representative,” see now sect. 2, clause (11). The section corresponding wit] 
sect. 363 of the last Code, as originally enacted by Act VIII. of 1859, sect. 101 
required the legal representative to make the application to revive, but by Ac 
VII. of 1888, this provision and the latter portion of the former section from th( 
words ‘‘ the Court may cause ” as it formerly stood, were substituted. Th 
words “ right to sue ” were substituted for “ cause of action ” by Act XII. o 
1879. The rule applies to proceedings on appeal, (1) and on revision, (2) bu 
not under the last Code to proceedings in execution of a decree ; (3) or to th 
case of a plaintiff dying after decree ; (4) as to execution proceedings, see noi 
r . 12, fost. Where there is only an application for leave to sue in forma pauferii 
but no suit pending in Court, and the applicant dies before the leave is grantee 
the right to sue as a pauper, being a personal right, cannot survive in the lege 
representatives of the deceased appUcant.(5) 

Sect. 365 in the last Code corresponded with sect. 102 of Act VIII. of 185^ 
' but underwent much modification. Under sect. 102 it was optional with th 
Court to make an order on the application of the legal representative, and i 
was not until Act VII, of 1888 that the mandatory form came into force, Th 
words where the cause of adion survives ” were inserted by Act X. of 1877 ; th 
words ‘‘ cause of action ” being changed to “ right to sue ” by Act XII. of 1879. 


(1) R. 11, post, (4) Bamanada v. Minatchi Ammal, 8 H 

(2) Anaudamoyi Dasi v. Rudra Mahanti, 286 (1881). It refers to death before decree 

18 C. L. J. 141 (1913) ; Deosaran v. Syadn- Bhugwan Das Khettry v. Nil Kanta Gangul 
noBsa, 16 C. L. J. 621 (1912). 9 C. W. N. 171 (1904). 

(3) Gulabdas v. Lakshxuan Narhar, 3 B. (5) Lalit Mohan Mandal v, Satish (Jhandi 
221 (1879) ; Dulari v. Mohan Singh, 3 A. 769 Das, 33 C. 1163 (1906). 

(1881). 
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The former section was held to have reference only to proceedings before 
decree ; (1) and not Jo a suit in which a decree had been made ; (2) not, under the 
last Code, to proceedings in execution of decree ; (3) nor to an application to 
obtain permission to sue as a pauper.(4) But as to execution proceedings, sec 
now r. 12, post. 

“Dies.^’ — Tliis riders to death before decree. (5) 

“ Survives.”— See notes to r. 1, ante. 

“ Legal representative.” — The legal representative need not, since the 
[)assing of Act Vll. of 1889, if not under sect. 50 (of the last Code), take out 
administration to continue a suit, but must do so before decree. (6) An executor 
under Act V. of 1881 is the legal representative of the deceased before probate 
has been obtained, but one of several executors cannot carry on a suit without 
proving the will. (7) The rule presupposes the applicant is the legal repre- 
sentativi^. If the representative character is denied, or where two or more 
claim it, the procedure under r. 5 should be followed ; (8) but where a decree 
has been made in favour of the legal representative of a deceased plaintiff, the 
Appellate Court should not go into the qutstion of th(‘. representative’s right 
to represent tin* deceased or dismiss the suit on finding that he or she had no 
right.(9) The words “ Legal representative ” must, where there are more l(;gal 
representatives than one, be read in the plural ; thus where the appellant died 
and only one of his three representatives was brought on the record the appeal 
abated ; (10) but in Bombay it has been held that an application by one of the 
heirs of the appellant is sufficient, and the respondent is entitled to have the 
names of the others brought on the record to have them bound by the decree. (11) 
All the legal representatives must be brought upon the record, (12) as far as is 
possible ; (13) if any refuse to be joined as appellants they should be made 
respondents ; (14.) or any who cannot or arc unwilling to be joined as applicants 
should be added as defendants : (15) and in such a case the application should 
not be construed as no application by the legal representative so as to cause an 
appeal to abate. (16) The sons of a deceased plaintiff, members of a joint 
Mitakshara family, may apply to revive without obtaining administration or a 


\1) Bhugwan Das v. Nil Kanta Gangnli, 9 
C. W. N. 171 (1904). 

(2) Gaily Chum Mullick v. Bhuggobutty 
Churn, 5 C. L. R. 108 (1879), decree directing 
turns of worship and their carrying out; 
Ramanada v. Minatchi Ammal, 3 M. 236 
(1881). 

(3) Gulabdas v. Lakshman Narhar, 3 B. 221 
(1879); Dulari v. Mohan Singh, 3 A. 759 
(1881) ; Abedoonnissa v. Ameoroonnissa, 2 C. 
327 (1877). 

(4) Lalit Mohan v. Satish Chandra, 33 C. 
1163 (1906) ; 4 G. L. J. 234, 

(5) Bhugwan Dae v. Nil Kanta GanguU, 
9 C. W. N. 171 (1904). 

(0) Torregrosa v. Pragji, 16 B. 519 (1892). 


(7) Moosa V. Eaea, 8 B. 241 (1884) ; Janaki 
V. Dhanu, 14 M. 454 (1891), 

(8) Oiila V. Beepathee, 17 M. 209 (1893). 

(9) Balabai v. Ganesh, 27 B. 162 (1902). 

(10) Ghamandi v. Amir Begam, 16 A. 211 

(1894) ; Musala Rcddi v. Ramayya, 23 M. 125 
(1899) ; Haidar Husain v. Abdul Ahad, 30 
A. 117 (1907). ^ ' 

(11) Bhikaji V. Purshotam, JOB. 620 (1885). 

(12) Ghamandi v. Amir Begam, 16 A. 211 
(1894). 

J13) Musala Reddi v. Ramayya, 23 M. 126 
(1899). 

(14) Ghamandi Amir Begam, supra. 

(15) Sec Musala Reddi v, Ramayya, supra, 

(16) Ib. 
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certificate under Act VII. of 1889.(1) In a suit by a Hindu widow to recover 
property belonging to her deceased husband, the heirs of the husband are the* 
legal representatives ; (2) and not the widow’s personal heirs (3) But in the 
case of a Hindu wife governed by the Vyavakara Mayukha, who obtained a 
decicc for maintenance against her husband, her daughters as heirs of her 
“ stridhun improper ” are her legal rcpresentativcs.(4) Again, on a plaintiff 
who obtained a decree against his father for partition dying pending appeal, 
liis mother is his legal representative entitled to maintain appeal. (5) Where 
an appellant gave the property in suit by deed of gift, the donee was allowed 
to carry on appeal as heir but not as donee, (6) but this was before there was any 
section corresponding to sect. 372 of the last Code, or r. 1 of this, and the deed 
he set up was post-dated to the deed from the appellant under which the respon- 
dents claimed. An executor is the legal representative for the purposes of an 
appeal of a plaintiff who sued for possesston of tarwad property, and to set aside 
an adoption made by the deceased harnavan, and, obtaining a decree for possession 
only, appealed and died.(7) An administrator, however, apj)ointed unfit r sect. 10 
of ileg. VIII. of 1827, without leave being granted him to sue, is not the legal repre- 
sentative, nor is he entitled to continue an appeal ; (8) nor can the representative 
of a deceased pauper continue an application for leave to sue as a pauper, such 
right being only a personal one.(9) Again, where the iudgnient-debtor in a 
suit for malicious and wongful conduct sold a share of his property liable to be 
attached in execution and died, the purchaser could not carry on the appeal as 
his representative as the pmehase deed did not make him liable for the deceased's 
personal debts.(lO) Further, a claim based on personal trust cannot survive to a 
representative. (11) 

“ The Court, on an application.” — This application is not necessarily 
confined to all the legal representatives, but one or more may apply and ask 
that those unwilling to join be added as defendantB.(12) This is only imperative 
where the person is admitted to be the legal representative or where no dispute 
is raised ; (13) but the Court is bound to grant the application, even where an 
appeal has been heard and decided without the appellant's ])leader or the Court 
being aware of the appellant’s death, and the representative applies to have his 
name placed on the record and the appeal reheard, the decree being a nullity. (14) 
See now as to this, r. 8, fost. 


(1) Beejraj v. Bhyropersaud, 23 C. 912 
(1886). 

(2) Premmoyi (.’houdhrani v. Preonath 
Bhur, 23 C. 636 (1896). 

(3) Tribhuwan v, Sri Narain, 20 A. 341 
(1898). 

(4) Manilal Rewadat v. Bai Rewa, 17 B. 
768 (1892). 

(6) Subbaraya Mudali v, Manika Mudali, 
19 M. 345 (1895). 

(6) Luteefoonissa v. Bajaoor Rahman, 8 
W. R. 84 (1867). 

(7) Payyath v. Thkuibipalli, 20 M. 51 
(1896). 


(8) Malapa v. Devi, 21 B. 102 (1896). 

(9) Lalit Mohan v. Satish Chandra, 33 0. 
1163 (1906) ; 4 C. h. J. 234. 

(10) Macleod v, Kunhoje, 9 W. R, 271 
(1868). 

(11) Qangabai v. Khashabai, 23 B. 719 
(1899). 

(12) Musala Rcddi v. Ramayya, 2.3 M. 126 
(1899) ; Ghamandi v. Amir Bogam, 16 A. 211 
(1894). 

(13) Balabai v. Ganesh, 27 B. 162 (1902). 

(14) Janardhan Krishna v. Ram Cliandra, 
26 B. 317 (1901); see Anandamoyi Dasi v. 
Rudra Mabanti, 18 0. L. J. 141 (1913) ; (a 
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“ Proceed with the suit.'^ — Objection to the applicant being added as 
a legal representative should be raised at the earliest opportunity, and failure 
to object precludes the opposing party from raising it at a later stage. (1) So 
where a decree has been made in favour of the legal representative of a deceased 
plaintiff, the Appellate Court should not go into the question of the representa- 
tive’s right to represent, or dismiss the suit on finding that he or she had 
no right. (2) 

Applicability of clause (2).*— The section in the last Code (366) 
corresponded with the latter part of sect. 102 of Act YlII. of 1859, with certain 
slight alterations made by Acts X. of 1877, and XII. of 1879, the explanation 
being added by the former Act and the words “ within the time limited by law,’^ 
and “ shall on the application of the defendant ” by the latter Act. The second 
paragraph of sect. 366 has been omitted. The Explanation appended to this 
section in the last Code has been also omitted, having regard to the definition 
of “ legal representative ” in sect. 2, ante. This rule applies to proceedings on 
appeal ; (3) but it does not apply to a suit in which a decree has been made ; (4) 
nor under the last Code to proceedings in execution of decree ; (5) as to this, see 
nowT. 12, post. 

“ Within the time limited.’^ — That is, six month8.(6) If no application 
is made by the legal representative of the deceased plaintiff and the suit is ordered 
to abate, it may yet betevived under r. 9.(7) 

“No application.”— Where two defendants appealed against a decree and 
one died, and no application was made to revive and the decree was reversed, 
held the decree remained good as against the estate of the deceased defendant.(8) 
If an application is made within time and is dismissed, the suit cannot be ordered 
to abate.(9) If an application be made by one of the heirs of the deceased 
appellant, the respondent is still entitled to have the other heirs put on the 
i'ecoyd.(lO) Where an application for revival has been made, an order rejecting 
an application that a suit might be declared to abate and that the application 
for revival is invalid is not an order under this rule. (11) The words “ any 
person ” under the former section did not confine the application to an application 
by all the legal representatives, but for sufficient reasons any one or more might 
apply.{12) 


rule issued at the instance of a person who (1913) ; 40 I. A. 161 ; 17 C. W. N. 829 ; 18 

is dead when the application is made is a C. L. J. 9. 

auUity). (7) Bboyrub Doss Johurry v. Doman 

(1) Meonatchi v. Anathanarayana, 26 M. Thakoor, 4 C. L, R. 374 ; 5 C. 139 (1880 ) ; 

224 (1902). Eulvahu v. GocUdas, 9 B. 276 (1886). 

(2) Balabai v. Oanesh, 27 B. 162 (1902). (8) Natesa Ayyar v. Annaisanii Ayyar, 26 

(3) 11. 11, post. ■ M. 426 (1901). 

(4) Gaily Churn v. Bhuggobutty, 6 C. L. R. (9) Subbayya r. Saminadayyar, 18 M. 496 

108 (1879). (1895). 

(6) Abedoonnissa v. Ameeroonnissa, 2 C. (10) Bhikajiu.Purshotam, 10 B. 220(1886). 

127 (1876) ; 4 T. A. 66 ; Dulari v. Mohan, (11) BhagWan v, Maharaja of Bhartpur, 17 

3 A. 759 (1881). A. 286 (1895). 

(6) Art. 175, fcJchod. I., Act IX of 1908 ; (12) Musala Reddi v. Ramayya, 23 M. 125 

Debi Baksh v. Habib Shah, P. 0., 35 A 381 (1899). 
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“ Shall abate.^^— T'lie Bcction in the last Code ran, “ The Court may j>a8s 
an order that the suit shall abate.** It was proposed to be amended so as to give 
effect to the principle that abatement results from the operation of law and does 
not depend upon the making of an order. It was, therefore, suggested that the 
Court should merely declare that the suit had abated. The Select Committee, 
however, struck out tM provisions that the Court might make an order declaring 
the abatement, as in its opinion it was unnecessary, and was likely to give rise 
to difficulty. If no application is made by the legal representative of the deceased 
plaintiff and the suit is ordered to abate, it may yet be revived under r. 9, and the 
order for revival may be made immediately after the order for abatement.(l) 

“ On the application of the defendant.”— “ Defendant ” here includes 
plaintiff respondent and defendant respondent ; (2) but a respondent in a special 
appeal cannot require the legal representative of the deceased appellant to be 
substitute.d and the appeal to proceed. He should file a cross appeal ; (3) 
though if one of the heirs of the deceased appellant has applied to revive, the 
respondent is entitled to have the names of the other heirs put on the record 
so as to have them bound by the decree. (4) The application must be within 
six months of the death of the plaintiff. (5) 

Appeals. — ^'Ihe Allahabad High Court held that no appeal lies from an 
order passed under the first paragraph of the former sect. 366 dire ( ting a suit 
to abate, (6) such an order not being a decree ; (7) but both the Bombay and 
Madras High Courts have held such an order to be a decrec.(8) No appeal 
lies from an order rejecting an application for a declaration that a suit had 
abated by reason of the death of the plaintiff and the invalidity of an applica- 
tion for revival by the representatives of the deceased plaintiff.(9) "V^ere 
the special appellant dies and no representative applies to be substituted, the 
respondent cannot require the appeal to proceed. He should ffle a cross 
appeal. (10) 


4 . (1) Where one of two or more defendants die^ and the 
right to sue does not survive against the sur- 
deato ^of^enii viving defendant or defendants alone, or a sole 
defentonts or of solo defendant or sole surviving defendant dies arwi 
* the right to sue survives, the Court, on an 

apflication made in that behalf, shall cause the legal representative 
of the deceased defendant to he made a party and shall proceed mth 
the suit 


(1) Bhoyrub Dobs Johurry v. Dotnan 
Thakoor, 4 C. L. R. 374 (1879) ; 5 C. 139 ; 
Fulvahu t?. Goculdas, 9 B. 276 (1885) ; Kara 
Protap Chowdhury v. Lai Chand, 9 C. W. N. 
369 (1904). 

(2) E. 11. 

(3) Jaita v. Balu, 3 Bom. H. C. 81 (1866). 

(4) Bhikaji v, Purshotam, 10 B. 230 (1886), 

(6) Art. 177, Sohed. L, Act IX. of 1908, 


(6) Ahmad Ata v. Mata Badal Lai, 3 A. 
844 (1881). 

(7) Hamida v. Ali Husen, 17 A. 172 (1893). 

(8) Bhikaji v. Purshotam, 10 B. 220 (1886) ; 
Subbayya v. Saminadayyar, 18 M. 496 (1895). 

(9) Bbagwan v. Mabaiaja of Bhartpur, 17 
A. 286 (1896). 

(10) Jaita V. Bala, 3 Bom. IL 0. 81 (1866) 
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(2) Any person so made a fatty may make any defence 
appropriate to his character as legal representative of the deceased 
defendant 

(3) Where within the time limited by law no application is 
mode under suh-rule (1), the suit shall abate as against the deceased 
defendant 


Applicability. — This rule as originally ef^iacted as sect. 104 of Act VIII. 
of 1859, was considerably modified and added to. Act X. of 1877, besides 
making certain verbal alterations, confined the scope to cases of the death of 
tlie defendant taking place before decree, and added a paragraph commencing 
“ Provided that the person so nmde defendant.’* Act XII. of 1879 added the 
next clause in the last Code from “ When the plaintiff fails ” to the suit shall 
abate f and substituted the words “ right to sue ” for cause of action.” Act XIV. 
of 1882 added the further words from “ unless he satisfies ” to “ within such 
period ; " and the- last paragraph was added by Act VII. of 1888. New amend- 
ments arc italicized. See post. 

The section is applicable to a suit for dissolution of partnership where 
two of the defendants died, and the plaintifi applied to revive. (1) It also applies 
to proceedings on appeal. (2) Hence on appeal by the plaintiff against a decree 
of dismissal the defendant died ; on the death being notified to the Court it 
couldnot proceed to make a decree against the deceased’s estate without revival.(3) 
It further applies to second appeals.(4) It, however, only applies to the case of 
a defendant dying before decree, and not to an application of the representatives 
of the defendant, who died after an ex parte decree, to be made parties for the 
purpose of setting aside the dccree.(5) 

Tlie section under the last Code did not apply to execution proceedings ; (6) 
as to this, see now r. 12, po,st ; nor to investigations in forma pauperis under 
sect; 407 (7) of the last Code corresponding with 0. XXXIII. r. 5 of this Code. 
Under the proviso to sect. 232 of the last Code (0. XXI. r. 16), the transferee 
of a decree could not obtain execution witliout notice to the judgment-debtor, 
and where the judgment-debtor was dead no sucli notic(‘ could be sent until his 
representatives were brought on record. There was nothing, it was held, in 
that section to prohibit the transferee from ap])lying under the former section 
corresponding with this rule. (8) 

“ Defendants.”— The term licre includes a respondent.(9) Where it 


(1) Jamna Das v. Sorabji, 10 B. 27 (1891). 

(2) R. 11 ; Raj Chunder v. Ganga Das, 

31 C. 487 (1904) ; 8 C. W. N. 422 ; 31 1. A. 
71 ; followed in Iraam-ud-Din v. Sadarath, 

32 A. 301 (1910). 

(^) Monee Lall v, Fuzul Hossein, 14 W. R. 
337 (1870). 

(4) Vakkalagadda v. Vahizulla, 28 M. 498 ; 
16 M. L. J. 404 ; Madhuban Das v. Narain 
Das, 29 A. 636 (1907) ; Upendra Kumar 
Chuokerbatty v. Sham Lai Mandal, 6 0. L. J. 


716 (1907). 

(6) Sambasiva v. Veera Perumal, 28 M. 361. 

(6) Stowoll v. Ajudhia, 6 A. 265 (1884) ; 
Krisbnayya v. Unnissa, 16 JMk 399 (1891). 

(7) Janardan v. Anant, 7 B. 373 (1883). 

(8) Mahalinga Moopanar v. Kuppanaeba- 
riar, 30 M. 641 (1907) ; s. c., 17 M. L. J. 486. 

(9) R. IL As to the law prior to sect. 
682 of the last Code being amended, see 
Rameshar v, Bisheshar, 7 A. 738 (1886) ; 
Soshi Bhusan v. Grish Chunder, 11 C. 694 
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turned out that the defendant had died before the presentation of the plaint, 
the Court had no jurisdiction to substitute the representatives of the deceased 
as defendants and allow the suit to proceed as against them.(l) 

“ Eight to sue does not survive.” — In a suit for redemption against 
two defendants, the second being the sub-mortgagee of tlie first, on the death 
oi the first, held on second appeal that no cause of action survived to the plaintiff 
against the second defendant, and the suit had abated, although the suit had been 
allowed to proceed against the second defendant.(2) 

On an application.” — On the death of a respondent, the right to have 
his representatives added vests jointly and not severally in the appellants. (3) 

“ Legal representative of the deceased defendant.”— In an appeal 
by contributories against an order dismissing with costs an application against 
certain officers of a company under sect. 214 of the Indian Companies Act, 1882, 
on the death of on(‘ of the respondents his legal representativi s cannot be brought 
on the record in his place, in view of Explanation 2 to such se(;tion.(4) A Hindu 
defendant died, lea\ung a will of which no probate was taken, and his property 
came into the possession of his dividend brothers, who were brought on the record 
as representatives and a decree for the plaintiff made by consent. The mother 
of the deceased, who apart from the will was the legal representative, sued to set 
aside decree, having previously obtained a declaration that she was entitled to the 
property as against the brothers, held she was not entitled to maintain the suit, 
as the persons in possession were the proper representatives, and the defendant 
could prove the will to show that she was not the representative. (5) See also 
the notes to r. 1 under “ Legal representative.” 

“ To be made a party.” — ^Though the Court is bound to place on the 
record the j)erson named by the plaintiff, yet it was held that (acting under 
sect. 32 of the last Code) it could also add the name of ain^ person who had a 
goodpw>?d facie claim to be considered the legal representative of the deceased. (6) 
This section as amended by Act VII.. of 1888, allowed the legal representative 
of the defendant to apply, and now the Court may proceed “ on an application ” 
by either side, so the question of the applicability of fhat or the corresponding 
section has now little practical value, vide post. In a recent case under the last 
Code it was pointed out that sect. 368 (now represented by this rule) did not 
lay on the Court the duty of choosing the representative, but that it was for 
the plaintiff to choose against whom he proposed to proceed, and that if some 
one else with an adverse claim to the nominee wished to be made the repre- 
sentative he should be added as a party.(7) 


(1885) ; Lukshmibai v. Balkrishna, 5 B. 654 
(1880) ; Baldoo v. Bismillah, 9 A. 118 (1880). 
This last decision was overruled on another 
point by Debi Dm v. Chnnna Lai, 10 A. 
264 (1888). 

(1) Veerappa Ohetti v. Ponnan, 17 M. L. J. 
561 (1907). 

(2) Padgaya v. Baji, 20 B. 549 (1896). 


(3) Paru V, Variangattil, 28 M. 369 (1904). 

(4) Wall Howard, 18 A. 166 (1896). 

(6) Janaki v. Dhami, 14 M. 454 (1891). 

(6) Athiappa v. Ayanna, 8 M. 300 (1884) ; 
but see Muhammad v. Khushalo, 10 A. 223 
(1888). 

(7) Rameshwar v. Janeshwari, 19 C. L. J. 
19 (1913), p. 26. 
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And shall proceed.’ '—A person whom the plaintiff alleges is the legal 
representative of a deceased defendant being brought on the record, the decree 
will bind the estate of the defendant in the absence of fraud on the part of the 
plaintiff.(l) Where the sole defendant died before decree, a decree passed against 
him on the supposition he was alive could not, it was held, be executed. (2) So 
an appeal dismissed in ignorance of the death of the respondent who had lost 
in the first Court must be heard de novo after revival. (3) 

“ The suit shall abate.”— This applies to proceedings on appeal.(4) So 
when two of the four appellants api)eal through a guardian and the respondent 
dies and the appeal abates, no application for revival being made, the minors 
cannot apply to revive through another guardian. (5) Where one of four respon- 
dents died and no application to revive was made within six months, the appeal, 
being one for the possession of land to which the four respondents claimed to be 
jointly entitled and in which the right to appeal did not survive against the 
surviving respondents alone, abatfcd,(6) but where the liabilities of the respondents 
are joint and several, the death of respondents without revival cannot exonerate 
the others from liability, and the appeal abates only so far as the deceased respon- 
dent is concerned, (7) and where no application is made to revive, an appeal abates 
only against the respondents who have died.(8) So on second appeal where two 
respondents died and no application was made to revive, the appeal did not 
abate. (9) An appeal does not abate by reason of the failure of an appellant 
to bring on record the representatives of a deceased respondent if the appeal can 
proceed in the absence of such representative to a final and complete adjudica- 
tion. (10) On the contrary, where the decree could not be reversed without 
the representatives of the deceased being placed on the record, the appeal was 
held to abate.(ll) Again, in a mortgage suit where the second defendant was 
merely a surety personally, and on his death no application was made to revive, 
held the plaintiff was not precluded from continuing the suit against the mort- 
gagor and that the suit did not abate. (12) An order for abatement was held 
to be ab8olute.(13) The former Code provided that the suit should abate unless 
the plaintiff satisfied the Court that he had sufficient cause for not making the 
application within the specified period. Where for want of sufficient information 
of the grant of probate, the plaintiff obtained substitution of the heirs of deceased 
defendant and applied beyond time to substitute the executor, held that was 


(1) Kadir Mohidecn v, Muthu Krishna 
Ayyar, 26 M. 230 (1902) ; distinguished in 
Rameshwar v. Janeshwari, 19 C. L, J. 19 
(1913) (party not bound by the decree when 
removed from the record on plaintiff’s appli- 
cation on the understanding that she would 
not be so bound). 

(2) Roop Karain v. Ramayoo, 3 C. L. R. 
192 (1878). 

(3) Shama Puddoo v. Dino Nath, 26 W, R. 
108 (1876). 

(4) Jamnadaa v, Sorabji, 16 B. 27 (1891). 

' (5) Pam V. Variangattil, 28 M. 369. 

(6) Hem Kunwar v. Amba Prasad, 22 A. 


430 (1900). 

(7) Joy Crobind v. Monmotha Nath, 33 C. 
680. 

(8) Bai Full v. Adesang, 26 B. 203 (1901). 
*(9) Alla Baksh v. Madho Ram, 23 A. 22 

(1900). 

(10) Renga Srinivasa Vi^Gnanaprakasa, .*10 
M. 67 (1906). 

(11) Dharanjit Naranyan Singh v. Chan- 
doshwar Prosad Singh, 11 C. W. N. 604 (1907). 

( 1 2) Mahdi Husain v. Sughra Begam, 25 A. 
206 (1902). 

(13) Paru V, Variangattil, 23 M. 369. 
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sufficient cause for the delay under this section, and that the case came under 
sect. 32 of the last Code.(l) * Some Courts were wont to take a strict view of 
what was “ sufficient cause,” excluding a plea of ignorance of the law. It was 
found by experience that a number of suits and appeals had been held to abate 
somewhat unfairly through the ignorance of suitors and appellants, as to the fact 
of the decease of a party and as to the procedure necessary in such a case. It was 
proposed, therefore, to amend this rule so as to enable the Court in its discretion 
to allow the plaintiff in a suit to apply to add the name of the legal representative 
of a deceased defendant at any tir^e before the passing of the decree. But this 
lias not been done, as possibly it was considered that sect. 5 of the Limitation 
Act as applied by r. 9, met the case. 

Legal representative of a deceased defendant may apply .—Before 
the amendment made by sect. 32 of Act VIT. of 1888, it was held that the Court 
could not act save on the application of the plaintiff or appellant, (2) and the 
n^presentative of a sole defendant could not apply to be made d(‘fendant,(3) 
unless the application came within sect. 372 (now r. 10). (4) The legal representa- 
tive can apply under thisrule (see sect. 146). If there lie two claimants, the Court 
should decidi; b(‘tween thmn, and not put both on the recorfl.(r)) Where a 
party defended a suit on alternative defences, his legal representalive may rely 
on cither. (6) 

Limitation. — An a])plication to have the legal representative of a def(‘u- 
dant, plaintiff-respondent, or defendant-respondent, placed on the record must be 
made within six months from thci death of the deceased. (7) In a recent case it 
has been held that sect. 5 of the Limitation Aid does not apply to an application 
under thisrule, and that where such an application is made after time tlie suit or 
appeal must be declared to have abated, and the remedy for the plaintiff or 
appellant is to proceed under r. 9 of this 0rder.(8) 

Appeals. — An order of abatement under the jienultimate clause of the 
last Code was held to he an order and not a decree, and appealable under sect. 588 
of that (hide. (9) See now 0. XLIII. r. 1. 


Where a question arises as to whether any person is or 
is not the legal representative of a deceased 
plaintiff or a deceased defendant, such question 
shall he determined hy the Court. 


5. 


Determ (nation of 
question as to legal 

representative. 


Applicability. — This section in the last Code corresponded with sect. 103 


(1) Hosaein Ali v. Abdur Rahim, 7 C. W. 
N. 629 (1906). 

(2) Sadhu Sarun Singh v. Dwarka Singh, 
12 0. L. E. 46 (18S2) ; I^akshmibai «. Bal- 
krishna, 4 B. 664 (1880). 

(3) Bai Javer v. Hathi Singh, 9 B. 66 (1884). 

(4) Kajaram Bhagwat v. Jibai, 9 B. 151 
(1884). 

(6) Muhammad v, Khushalo, 10 A. 223 


(1888). 

(6) Balmukund v. Bhagvandas, 15 Bom. 
L. R. 209 (1912). 

(7) Art. 177, Sohed. I., Act IX. of 1908. 

(8) Secretary of State v. Jawahir Lai, 36 
A. 2.36 (1914), 

(9) Medhi Husain v. Sughia Begum, 25 A. 
206 (1902). 
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of Act VIII. of 1859, save for a mere verbal alteration by Act X. of 1877. Under 
the former section the words were “ the Court m*ay either stay the suit until 
the fact has been determined in another suit, or decide at or before the hearing 
of the suit, who,” etc. Now no alternative is given. The Court must determine 
the question. As to execution proceedings, see r. 12, post. 

This rule applies to proceedings on appeal ; (1) and to a case of an agreement 
to refer a question of partition to arbitration ; (2) but not under the last Code 
to proceedings in execution of decree.(3) 

“ A question.” — Such as where the tepresentative character is denied 
by the defendant.(4) It need not be between persons claiming to represent 
the deceased plaintiff. (5) 

“ Legal representative.” — See notes to r. 1, ante. 

Such question shall be determined.”— Under the last Code it was 
held that the adverse claimants to represent a deceased party must not be 
brought on the record, but the Court should follow one or other of the procedures 
laid down in the section. (6) And that if the heirship was not established the 
Court cannot dismiss the suit but should stay it. (7) The Court must now 
determine the question, vide ante, “ Applicability." It is irregular to make two 
adv(‘rse claimants co- plaintiffs, but the def<n*.t may be cured by the consent of 
the parties.(8) Two rival claimants should not be placed on the record, and after 
the hearing, their claims decided in the final decree. (9) The Court has not to 
decide who is the heir of the deceased plaintiff, but who shall he. admitted to be 
such legal representative for the purpose of prosecuting the suit.(lO) The appoint- 
ing of a legal representative for such purpose, does not determine any issue pro- 
perly raised, such for instance as, in a partition suit, the vital issu(' whefher tln^ 
deceased plaintiff was joint or separate from fhe rest of the family. (11) 

“ The Court.” — This must be the Court trying the suit. A District ,Judg(5 
has no power to act under the section when the cause is before a Subordinate 
.Judge, although the latter may not be in Court on the day of the ap]>lication.(12) 

Appeals. — It was held that the order might, be S(‘t. aside on anai)peal from 
the decree even though no appeal has been preferred from th(‘ order ; (13) but 
not if the party complaining was not a party to the decree. (14) • 


(1) H. 11. 

(2) PcruTiialla v. IVrumalla, 27 M. 112 
(1903). 

(.3) Ahodoonnisaa v. Ameeroonnissa, 4 1. A. 
m ; 2 (J. 327 (187C). 

(4) Oula V. Beepathee, 17 M. 209 (1893) 

(5) Suhbayya v. Saminadayyar, 18 M. 496 
(J895); Hanwant Singh v. Ram Gopal, 30 
A. 348 (1908). 

(6) Har Naiain v. Kharag, 9 A. 447 (1887). 

(7) Balabai v. Ganesh, 27 B. 162 (1902); 
4 Bom. L. R. 980. 

(8) Parbutty v. Higgin, 17 W. R. 476 


(1872) ; 8 B. L. R. App. 98. 

(9) Vithii V. Bhima, 16 B. 146 (1893). 

(10) Balabai v. Ganosh, 27 B. 162 (1902); 4 
Bom. L. R. 980. 

(11) Parsotam v. Janki Bai, 28 A. 109 
(1905) ; A. W. N. (1906) 2^6.' 

(12) Biproo Chundar v. Ramlochun Deb, 
W. R. 1864, 121. 

( 1 3) Har Narain v. Kharag, 9 A. 447 (1887) ; 
Vithu V. Bhima, 16 B. 146 (1890) ; Balabai v. 
Ganesh, 27 B. 162 ; 4 Bom. L. R. 080 (1903). 

(14) Sankali v. M'lrlidhar, 20 A. 200 (1800). 
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6 . Notmthstanding anything contained in the foregoing rules, 

No abatement by Game of action survives or not, there 

reason of death after shall be no abatement by reason of the death of 
either farty between the conclusion of the hearing 
and the 'pronouncing of the judgment, but judgment may in such 
case be pronounced notwithstanding the death and shall have the same 
force a7id effect as if it had been pronminced before the death took place. 

Death of party after hearing. — This is new. It was considei ed tliat the 
l(^gal effect of proceedings taken in ignorance of the death of a party was uncu^rtain, 
and it has therefore been enacted that the m(‘re circunistancc of a deatli among 
the parties did not invalidate judicial action. The English practice has betm 
followed as to the validity of a judgment where a party has died between the 
conclusion of the hearing and the delivery of the decision. (1) The death of a 
plfiintiff before hearing does not justify a dismissal of Ihe suit for default of 
appearance under 0. 9, r. 8.(2) 

7. (1) The. marriage of a female plaintiff or defendani [i 

Suit not abated by not cause the suit to abate, l)ut the suit 

marriage of female party, notwithstanding bo proceeded with to 

judgment, and, whej*e the decree is against a female defendant, 

\t may be executed against her alone. 

(2) Where the Imsband is by law liable for the debts of Ins 
wife, the decree may, with the permission of the Court, be exe- 
cuted against the Imsband also ; and, in case of judgment for the 
wife, execution of the decree may, with such permission, be 
issued upon the appli(‘ation of the husband, where the Imsband 
is l)y law entitled to the subject-matter of the deci*ee. 

Husband and wife. — This vscction corrcs]>ond<*d with w'ct . 105 of Act 
Vlll, of I85t), save for slight ameiulmouts made by Act X. of 1877. it is the 
same now as in the last (lode but for one verbal amendment. It a])plies to 

])roceedings on appeal. (3) Where a person died pending suit and his wife 

was brought on the record and judgment given against her, which was affirmed 
on ajipeah and between the original and final judgment she married again, the 
decree, it was held, could not be executed against the second husband. (4) 

8 . (1) The insolvency of a plaintiff in any suit which the 
When plaintiff’s insol- assignee or receiver might maintain for the 

vency bars suit. benefit of his creditors, shall not cause the 

(1) Chetau Cbaran Das v. Balbhadra Das, V. U, 35 A. 331 (1913) ; 40 I. A. 151 ; 17 

21 A. 314 ; Ramacbarya v. Ananta Cbarya, C. W. 829. 

21 B. 314 ; Surendra Kosbub v. Doorgaaoon- (3) B. 11. 

dery, 19 0. 613. (4) Bindabun Chunder v. Mackintosh, 9 W. 

(2) For case of death of party before R. 442 (1868). 
hearing, see Debi Baksh Singh v, Habib Shah, 
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suit to ahaie, unless such assignee or receiver declines to continue 
the suit or {wtiess for any special reason the Court otltmme directs) 
to give security for the costs thereof within such time as the 
Court may direct. 

(2) Where the assignee or receiver neglects or refuses to 
Proeedore where as- continue the suit and to give such security 
signee falls to continue within the time SO ordered, the defendant 
suit or give security. apply for the dismissal of the suit on the 

ground of the plaintiff’s insolvency, and the Court may make an 
order dismissingf the suit and awardingr to the defendant the 
costs which he has incurred in defending the same to be proved 
as a debt against the plaintiff’s estate. 


Insolvency. — This rule corresponds with sect. 106 of Act VIII. of 1850, 
as modified by Act X. of 1877, which (inter alia) extended the section to receivers 
a])pointed under sect. 35l of the last Code, and substituted the last poi'tion 
of the section <as it now stands commencing from the words “ apply for the 
diummal” The words “ shall not cause the suit to abate have been substituted 
for “ shall not bar the suitf and an option is given as to taking security. The 
rule applies to proceedings on appcal.(l) It does not declare that the assignee 
shall be made a party to the suit, as the Act does in the case of persons represent- 
ing a deceased party. The practice in India was to add oi substitute the assignee’s 
name, and he might be called upon to deposit the costs of an appeal ; (2) but now 
the Official Assignee should give security before the order is made making him a 
party. (3) The form of the order should be one giving the Official Assignee a 
time within which to elect and give seemity for costs. If that is not done within 
the time specified the defendant may apply for dismissal. (4) The defendant 
cannot’ plead abatement without giving the Official Assignee an opportunity of 
prosecuting the suit. (5) This rule does not apply to a case where there has only 
been an application to declare the plaintiff an insolvent, and a vesting order has 
been made, but the proceedings are subsequently annulled, and the plaintifi is 
not declared an in8olvent.(6) It only applies to the case of an insolvent plaintiff, 
not to that of an insolvent defendant. The Assignee has no power to continue 
the defence of a suit ponding at the time the vesting order was made, or to get 
himself made a party to a suit with a view of moving for a new trial, or for any 
other purpose whatsoever. He may apply to stay the suit under sect. 49 of the 
Indian Insolvent Act.(7) 

9 . ( 1 ) Where a suit abates or is dismissed under this Order, 
Eiieet oi or HO fresh suit shall be brought on the same 

cause of action. • 

(1) B. 11. (5) Ibrahim v. Abdur Eahiman, 12 B. H;0. 

(2) Heeralall Seal v. Carapiet, 13 W. R. 267 (1876). 

431 (1870). (6) Amrita Lai v. Rakbali Dassi, 27 C. 217 

(3) Ibnihim v. Abdur Rahiman, 12 B. H. (1899) ; s. c., 4 C. W. N. 264. 

C. 267 (1875). (7) Irt re Hunt, Monnet A Co, v. Bholagar, 

(4) Lokhraj Shamlal, 16 B. 404 (1892), 1 B. H. C. 261, 357 (1864), 
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(2) The plairUiff or the person claiming to be the legal repre- 
sentative of a deceased plaintiff or the assignee or the receiver in 
the case of an insolvent plaintifE may apply for an order to set 
aside the abatement or dismissal ; and if it is proved that he was 
prevented by any sufficient cause from continuing the suit, the 
Court shall set aside the abatement or dismissal upon such terms 
as to costs or otherwise as it thinks fit. 

(3) The provisions of Section 5 of the Indian Limitation [b 
A ct, 1877,(1) shall apply to applications under suh^rule (^). 

Effect of abatement or dismissal. v-This rule correspondB with sect. 371 
of Act X. of 1877, save that the word or ” between “ deceased ” and “ bankrupt ” 
(subsequently ” insolvent was inserted by Act XII. of 1879. The present 
amendments are vcrbel only. Sect. 372a has, however, been introduced into the 
rule as sub-rule (3). 

This rule applies to proceedings on appeal.(2) Before the amendment of 
sects. 368 and 370 of the last Code it was thought the corresponding section ‘ 
referred only to orders passed under the last paragraph of sect. 368 and the 
second paragraph of sect. 370 of that Code.(3) This opinion, however, which 
was obiter, was no longer correct after the amendment ; for sect. 370 of the 
last Code as amended liad no provision for abatement, and under sect. 368 as 
amended the abatement was under the penultimate clause, while the first clause 
of sect. 366 also provided for abatement and to such orders of abatement this 
section was applicable. (4) The former section was not applicable to an applica- 
tion by a plaintiff when the defendant is dead, and his representatives ought to 
have been brought in ; (5) nor to a case where a plaintiff, who after obtaining 
an order for substitution of the representative of the deceased defendant and issue 
of summons, took no steps, and the suit was dismissed. (6) 

PiC&Ctice . — A Court may make an order for abatement under r. 3 (formerly 
sect. 366), and then revive the suit under this rule ; (7) and the order for abate- 
ment may be coupled with an order under this rule.(8) When applications for 
abatement and for revival were set down for hearing together, the proper order 
to pass was held to be to declare the suit to have abated and then at once to pass 
an order under this section on sufficient cause being shown. (9) The cause of 
action in the original and revived suits must be the same ; no fresh cause of 
action can be imported into the revived 8uit.(10) 

(1) Now repealed and roplaoed by Act IX. (6) Bessessur Bhugut v. Murli, 9 C. 163 

of 1908. (1882). 

(2) R. 11. (7) Bhoynib Dass v, Doman, 6 C. 189 

(3) Bessessur Bhugut v. Murli, 0 0. 163 (1879); 4 C. L. R. 374. 

(1882). (8) Fulvahu v. Goculdas, 9 B. 276 (1885). 

(4) Bhoyrub Dobb v, Doman, 5 C. 139 (9) Ram Protap v. I^al Chand, 9 C. W. N. 

(1879) ; 4 C.L.R. 374 ; Fulvahu V. Goculdas, 369 (1904); Goda Coopooramior v. Soon- 
9 B. 279 ; Ram Protap v. Lai Chand, 9 C. W. daramall, 33 M. 167 (1909). 

N. 369 (1904). (10) Sham Chand Giri v. Bhayaram 

(5) Benodo Mohini v. Sharat Chunder, 8 C. Panday, 22 C. 92 (1894). 

842 (1882). ^ ’ 
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“ Sufficient cause.’^ — Such as the delay caused by the representative 
taking steps to obtain representation. So where there is difficulty in obtaining 
probate; of a deceased plaintiff’s will, the mere neglect to apply for limited 
administration will not be a bar to an application under this rule.(l) 

Limitation. — The application must be made within sixty days from the 
order of abatement or dismissal. (2) 

Appeal. — Formerly, there was no appeal from an order refusing to set 
aside the abatement of a suit ; (3) but this was subsequently provided for by 
sect. 588 (20), and now by 0.*XLIII. r. 1 (k). 

10. *(/) In other caseS of an assignment, creation or 
Procedure in case of devolution of any interest during the fen- 
assignment before final deucy of a Suit, the suit may, by leave of 
order in suit. Court, be Continued by or against the 

person to or ufon whom such interest has come or devolved, 

(yj) The attachment of a decree fending an affeal therefrom 
shall be deemed to be an interest entitling the ferson who frocured' 
such attachment to the benefit of sub-rule (/). 

Applicability. — The former section was introduced by Act X. of 1877, 
and was not amended until the present Code . In the first paragi aph all rcferenc(' 
to the consent of, or notice upon, parties has been omitted and the words “ either 
in addition to,” etc., occurring after the word “ come,” have also been left out. 
Sub-rule (2) is new. It applies to proceedings on appeals ; (4) to a partition 
suit after decree for partition ; (5) but not where the preliminary decree has been 
completely carried out and the suit determined. (6) It applies to assignment 
of the rights and interests of a putnidar ; (7) to devolution of inteust by reason 
of an adjudication in insolvency ; (8) and to the case of assignment by a defendant 
pending a suit which was decreed, whereupon the assignee filed an appeal ; (9) 
but not on appeal where an assignee applied to be made a party by reason of an 
assignment executed during the pendency of the original suit ; (10) nor to the 
assignment, creation or devolution of any interest after decree ; (11) or occurring 


(1) Bhoyrub Bass v. Boman, 5 C. 138 
(1879) ; 4 C. L. K. 374 ; see also Fuhahu r. 
Goonldas, 9 B. 276 ; and soo Debi Baksh v. 
Habib Shah, V. C., 35 A. 331 (1913) ; 40 
1. A. 151 ; 17 C. W. N. 829. 

(2) Alt. 171, Schod. I. of Aot IX of 1908. 

(3) Bonodo Mob ini i\ Sharal Chander, 8 ( !. 
837 (1882). 

(4) Rajarara v. Jibliai, 9 B. 161 (1884) ; 
r. 11. 

(6) Ram Nath r. Uma Charan, 3 C. W. N. 
766 (1899). 

(6) Cally Churn. MulUck v, Bhuggobutty, 


6 C. L. R. 108 (1879). 

(7) Wilson r. Govornmont, 12 W. R. 122 
(1869) (before this section). 

(8) Puninthavelu v. Bhashyam, 25 M. 406 
(1901). 

(9) Moti Ram v. KiinSun Lai I, 22 A. 380 
(1900). 

(10) Shama Oliaran Cliowdhuiy v. Rani 
Mina Kuraari, Rule No. 1681 of 1900, dated 
19th May, 1904 (Cal. unroported). 

(11) Goodall V. Mussoorie Bank, 10 A. 97 
(1887) ; Raynor v. Mussoorie Bank, 7 A. 081 
(1886). 
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between the decree and the filing of the apjK‘al.(i) It was held under the last 
Code that it did not apply to execution proceedings ; (1) at least it was considered 
doubtful whether this section applied to execution proceedings. (2) See, however, 
now r. 12. It was held not to apply to a creditor of a decree-holder who attaches 
a decree pending appeal ; (3) but see now as to attachment, sub-rule (2). It 
does not apply to the case of the Official Assignee appointed in insolvency 
proceedings before the suit was brought against the insolvent, (4) 

“ Other cases.” — That is, c,gses other than those specifically mentioned 
in the preceding rules of this Order ; (5) and not confined to cases other than 
death, marriage, or insolvency ; (6) such as an assignment of a respondent who 
subsequently died ; (7) but the assignee must be arrayed on the same side as the 
assignor. (8) A champertor and part assignee of the plaintiff has been made a 
party defendant on his own application.(9) The rule also applies to an assign- 
ment by the defendant pending suit which was decreed, whereupon the assignees 
filed an aj)peal.(lO) 

“ Devolution.” — This includes devolution of interest by reason of an adju- 
dication in insolvency and the making of a vesting order. (11) Where a Keceiver 
institutes a suit for ejectment and is discharged, the person, who in the suit in 
which th(‘. Eeceiver is appointed is declared entitled to the property in question, 
is entitled to continue the suit ; (12) so also where in a pending suit in8titut<’d 
by a manager of an encumbered estate the estate is released and restored to the 
owner 8. (13) 

Any interest.” — Means interest in the property the subject-matter of 
the suit. (14) A creditor of a decree-holder, attaching the decree pending an 
appeal against it, could not (it was formerly held) be made a respondent to the 
appeal. (15) But see now sub-rule (2). 

“ During the pendency of a suit.” — These words relate to a suit in which 
no final order has ])een made, though a preliminary decree has been passed ; (10) 
such as a suit in which directions to take an account have been given ; (17) or a 


(1) Collector of Mbztiffarnagar v, Husaini 
Begum, 18 A. 8H (1895); but sco Troy- 
luckhanath v. Brindaban Chunder, 18 W. R. 
438 (1872). 

(2) Harish Chandra Tewary v. Chandporo 
Co., Ltd., 30 C. Ofil (1903) ; sec also Jamnadas 
Ciihabildas v. Torabji Kharaodji, 10 B. 27 
(1891); but sec Midnapur Zemindary Co., 
Ltd. V. Naresh, 16 (A W. N. 109 (1911) ; and 
Arbuthnot’s Industrials, Ltd. v. Muthu 
Chettiar, 31 M. 4(14 (190Hj. 

(3) Chail Boluiri v. Rabinal Das, 20 A. 38 
(1897). 

(4) MUlor r. B\ulli Singh, 18 C. 43. 

(5) Bhugwan I)as Khottry v. Nil Kanta 
GanguU, 9 C. W. N. 171 (1904); Benodo 
Mohini v. Sharat Chunder, 8 (X 837 (1882). 

(6) Bhugwaii Daa Khettry v. Nil Kanta 
Ganguli, 9 C. W. N. 171 (1904). 


(7) Rajaram i\ Jibai, 9 B. 161 (1884). 

(8) RadhaPro8adf?.Rajendro,6A.209(1882). 

(9) Rajaranee Daei v. Debendro Nath, 3 C. 
W. N. 764 (1899). 

(10) Moti Ram v. Kundan Ijtxl, 22 A. 380. 

(11) Puninthavelu V. Bhashyam Ayyangar, 
26 M. 406 (1901). 

(12) Maelcod v. Kissan, 30 B. 260 (1906). 

(13) Sourindra Mohun Tagore v. Siromoni 
Debi, 28 C. 171 (1900) ; 6 C. W. N. 307. 

(14) Harish Chandra Tewary v. Chandporo 
Co., Ltd., 30 C. 961 (1903). 

(16) Chad Bohari v. Rahnial Dafl, 20 A. 38 
(1897). 

(16) Gocool Chunder v. Administrator 
General, 6 C. 731 (1880); Surendra v. 
Khetter, 30 C. 609 (1903). 

(17) Surendro Keshub v. Khetter Krishto, 
30 C. 600 (1903) ; 7 C. W. N. 517. 
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suit respecting a will, where a decree for a scheme to he settled was made but 
was not proceeded with and no scheme settled or final order made ; (1) even 
though it has been struck off for want of prosecution ; (2) or a mortgage suit 
after decree, at least up to the order absolute for 8ale,(3) and up to the time the 
property is actually sold, (4) and even after the sale and before payment out of 
Court.(5) But a purchaser of the plaintiff’s interest after a suit is dismissed 
is not entitled to appeal without joining the original plaintiffs as appellant8.(6) 
Tlic devolution must be cither pending suit or pending appeal.(7) 

“ By leave of the Court.’’ — The application may be made by the person 
seeking to be added or substituted, or by one of the parties to the suit.(8) In 
the last Code the leave was to be given cither with the consent of, or after service 
of notice on, the parties. The Court niiglit have revived without consent or 
notice, where the parties who ought to give consent or get notice were dead.(9) 
On an application by the appellant to substitute for the original respondent the 
latter’s assignee, under an assignment of which the appellant had two years’ 
notice and made before the filing of the appeal, the assignee’s objection to be 
placed on the record was sustained. (10) The provision as to consent of, or 
notice upon, parties has been omitted. But it has been held that its omission 
does not justify the inference that such an order made tx parte cannot be recalled, 
for all orders of this character made ex parte are subject to the implication that 
they may be revoked at the instance of any party prejudiced, and the Court 
has inherent power to give such directions as the justice of the case may require. (II) 

Continued by or against.”— It is not a new suit as against the person 
added or substituted, and he can only take such pleas as his assignor could have 
raised, and cannot introduce any new issue. (12) A purchaser of the rights and 
interests of a putnidar during the pendency of the suit acquires his privilege 
to carry on the suit ; (13) so an assignee of an ex parte decree for rent Can carry 
on suit after the decree is set aside on the defendant’s application. (14) 

The person to or upon whom.”— The Offical Assignee in insolvency 
proceedings instituted before the suit is brought against the insolvent cannot 
be made a party under the rulc.(15) The position of the Official Assignee is 
not affected by the doctrine of Us pendens, and the party seeking to bind him 
by the result of a suit should apply to make him a party to the 8uit.(16) A. 


(1) Govind Chunder v, Rungunmoney, 6 C, 
60 (1880) ; 5 C. L. R. 669. 

(2) Gocool Chunder v. Administrator 
General, 6 C. 726 (1880). 

(3) ChuniLal v. Abdul AU, 23 A. 331 (1901). 

(4) Bhugwan Das v. Nil Kanta, 9 C. W. N. 
171 (1904). 

(5) Khottcr Nath v. Manick Lai, 6 C, W. 
N. oxciii. (1901). 

(6) Dhunnoo v. 8unuoo, 15 W. R. 106 
(1871) (prior to this section). 

(7) In the matter of Durga Prosad, 22 A. 
231 (1899). 

(8) In the matter of Sarat Chandra Singh, 
18 A. 285 (1896). 


(9) Gocool Chunder v. Administrator, 5 C. 
726 (1880) ; 6 C. L. R. 569. 

(10) Collector of Muzofarnagar v, Husaini 
Begum, 18 A. 86 (1896). 

(11) Tikait Ajant Singh t;. Christian, 17 
C. W. N. 862 (1912). 

(12) Chunni Lai v. Abdul "Ali, 23 A. 331 

(1901). • 

(13) Wilson V. Governmout, 12 W. R. 122 
(1869) (prior to this section). 

( 14) Binode Behary v. Beer Narain, 6 W. R., 
Act X. 52 (1866) (prior to this section). 

(15) Miller v. Budh Singh, 18 C. 43 (1890). 

(16) Puninthavelu v, Bhashyam Ayyangar, 
26 M. 406 (1901). 
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attached 24 bank shares as the property of B., C. sued for them as his own 
property, and gaining, obtained possession of them, and sold to D. On appeal 
A. succeeded, but held he was not entitled to put D. on the record of the execution 
case or enforce restitution against him.(l) 

“ Such interest/^ — Subject to all liabilities resulting from the application 
of Us pendens. (2) 

“ Has come or devolved.^^ — In the last Code the words were either 
in addition to or in substitution fdr the persons from whom it has passed as the 
case rmy he.'' Where the whole interest of the sole plaintiff had been trans- 
ferred with his unqualified assent, and the transferee; substituted for him in the 
inception of the case, and the defendant in his written defence did not demur, 
it was held not necessary for the original plaintiff to be associated with the 
transferee on an appeal by the latter. (3) Purchasers or assignees pendente lite 
should be added as parties. (4) A purchaser of the plaintiff’s interest after 
a suit is dismissed is not entitled to appeal without joining the original plaintiffs 
as appellants. (5) A plaintiff assigned to A. the subject-matter of the suit 
while pending and gave him power to continue ; held that the application of 
A. to be substituted or added was reasonable and should be complied with, as A. 
was directly interested in the matters to be settled by the suit. (6) In a mortgage 
suit where assignee applied after the sale had taken place and confirmed he was 
added as a co-plaintiff.(7) The alteration in language would appear to have 
been made with a view to compression only, the sense remaining the same. 

Limitation. — The right to apply in a pending suit, i.e. a suit in which a 
preliminary decree but no final order has been made, accrues from day to day, 
and the periods of limitation provided in Arts. 171, 171a, and 178, Sched. li., 
Act XV. of 1877, do not apply ; (8) but they do if no preliminary decree has been 
made. When a person is substituted he must be taken to be brought on the 
record subject to the law of limitation applicable to the case. (9) 

Appeals. — Orders disallowing objections were open to appeal. (10) An 
order for substitution is practically the same as an order disallowing objections 
and was subject to appeal. (11) But there was no appeal from an order refusing 
an application to be made a party ; (12) or from an order rejecting the application 
of a person claiming to be brought on the record as assignee of the deceased 

(1) Goodall V. MuBSoorie Bank, 10 A. 5 0. W. N. cxciii. (1901). 

97 (1887) ; Raynor v. Mussoorie Bank, 7 A. (8) Kedamath v. Harachand, 8- C. 420 
681 (1886). . (1882) ; Ram Nath v. Uma Charan, 3 C. W. N. 

(2) Chunni Lai v. Abdul All, 23 A. 331 766 ; Surendro Koshub v, Khetter Kriahto, 

(1901). 30 C. 609 (1903) ; 7 C. W. N. 617. 

(3) Moneerooddeon v. Parbutty Chum, 16 (9) Sheikh Abdul Rahman v. Shoikh Amir 

W. R. 121 (1871). All, 11 C. W. N. 621 (1907), F. B. ; s. o., 

(4) Ahmodbhoy v. Vuleebhoy, 8 B. 323 34 C. 012. 

(1884). (10) Sect. 588 (21). 

(6) Dhunnoo v. Sunnoo, 16 W. R. 106 (H) Surendro Mohun Tagore v. Siromoni 

(1871) (prior to this section). Pobi, 28 C. 171 (1900) ; 6 C. W. N. 607. 

(6) Commercial Bank of India v. Sabju (12) Lalit Mohan v. Shebock Chand, 4 

Sahob, 24 M. 262 (1900). . C. W. N. 403 (1900). 

(7) Khetter .Nath Mittor v. Maniok Lai, 
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sole appella]it.(l) No appeal, however, lay from an order allowing a defendant's 
objections, neither was such an order a decree. (2) See now 0. XLIII. r.l(l). An 
appeal lies under the Letters Patent horn an order dismissing on its merits an 
application by the assignee of the plaintiff to be added or Bubstituted.(3) An 
appeal was also held to lie from an order dismissing any application under the 
former section to be brought upon the record as representative of a deceased 
party in a case in which a decree under sect. 86 of Act IV. of 1882 had been 
passed, such order being one under sect. 244 of the last Code, and therefore a 
decree within the meaning of sect. 2 of that Code. (4) And wherever a matter 
can be said to fall within sect. 47, ante, the order as a decree will be appealable. 
An application by a respondent, whose interest was at One time represented by a 
receiver, to replace upon the record of the appeal as a party respondent the name 
of such r<*,ceiver, which had been struck off owing to a misrepresentation of 
Eact, may be treated as an application for review of the order striking off the name 
if the receiver. (6) 

11 . In the ajypUcdtion of this Order to appeals^ m far as 

Application of Order may be, the word “ plaintiff ’’ shall be held 

to appeals. to include an appellant, the word '' defen- 

dant ” a respondent, and the word '' suit ” an appeal. 

Appeals.— This, with some alterations, is the second portion of sect. 582 
of tli(‘ last Code, the first portion of which is the second clause of sect. 107, ante, 
to the notes of which section reference should be made. Where in a personal 
iction for an injunction a decree was given for the defendant with costs and the 
ilaintiff appealed, but during the pendency of the appeal the defendant- 
•espondent died, it was held that the right to prosecute the appeal against his 
egal representative did not survive. (6) 

12 . (1) Nothimj in rules 4, and 8 shall apply to proceedings 

Application of Order in execwtioH of a decree or order. 

?o proceedings. 

Miscellaneous proceedings.—As has been already observed in t he notes 
bo the preceding rules the opinion was generally entertained under the last Code 
bhat the Chapter which this Order replaces did not apply to the execution of 
iecrees. The original bill, therefore, proposed to except all execution proceedings 
U’om the operation of this Chapter. On revision, however, it was considered 
;hat only the sections expressly mentioned should not apply to such proceedings, 
ind that otherwise the provisions of the Order should be made equally applicable 
;o suits and to proceedings other than 8uits.(7) 

(1) Jamna Bibi v. Jhau, 24 A. 532 (1902), (4) Indo Mati v. Gaya l^rosad, 19 A. 142 

jvorruling Moti Rt^m v. Kundan Tial, 22 A. (1S96). 

ISO (1900). (5) Jii tho matter of Sarat Chandra Singh, 

(2) Commercial Bank of India v. Sabju 18 A. 285 (1896). 

3aheb, 24 M. 252 (1900). (0) Josiam v. Sawmi Iyengar, 34 M. 76 

(3) Lalit Mohan v. Shebock Chand, (1910). 

t C. W. N. 403 (1900) ; Tcj Singh v. Chaboli (7) See Manmotha r. Rakhai, 14 0. W. N. 
lam, 2 A. 342 (1902). 752 (1909). 



ORDER XXlll. 


WitMrawal mid Adjmtment of Suits. 

1. (^) At any time after the institution of a suit the 

Withdrawal of suit or may, as against all or any of th 

abandonment of part of defendants^ Withdraw his suit or abandon part 
of his claim. 

(;^) Where the Court is satisfied — 

(a) that a suit must fail by reason of some formal 

defect, or 

(b) that there are other sufficient grounds for allowm). 

the plaintiff to institute a fresh suit for the subject- 
matter of a suit or part of a claims 

it may, on such terms as it thinks fit, grant the plaintiff per- 
mission to withdraw from such suit or abandon such part of a 
claim with liberty to institute a fresh suit in respect of the subject- 
matter of such suit or stwh part of a claim. 

(/>) Where the plaintiff withdraws from a suit, or abandons 
part of a claim, without the permission referred to in mh-rule 
he shall be liable for such costs as the Court may award and 
shall be precluded from instituting any fresh suit in respect of 
such subject-matter or such part of the claim . 

{Ji) Nothing in this rule shall be deemed to authoj‘ize the 
Court to permit one of several plaintiffs to withdraw without the 
consent of the others. 


Withdrawal of suit. — Sub-rule (1) in uew, save for the first line, which 
follows the wording used since sect. 373 of Act X. of 1877. Prior to that it 
was “ at any time before final judgment,'’ such being the terms of sect. 97 of Act 
VIII. of 1859. Sub-rule. (2) originated in sect. 97 of Act VIlI. of 1 859. 8ect. 373 
of Act X. of 1877 added the words, “//u/l the mil mmi fiail hg reason ofi some 
formal defect,” “ or to abamlon jiari ofi his claimfi “ or for the jmrt so abandoned 
These last words were altered to “ or in resfect of the fart so abandoned ” by Act 
XII. of 1879. The present Code has substituted “ allowing the plaintiff to insti- 
tute ” for “ permitting him to bring,'* and made the other alterations noted in 
italics. It has omitted after the words “ on such terms ” the words “ as to costs 
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or otherwise ” apjiearing in the earlier .Codes. 8ub-rule (3) also originated in 
Beet. 97 of Act VIII. of 1859. To it the words “ or abandon fart of his claim 
wei^e addedby sect. 373 of Act X. of 1877, and the words “ or in resfcctofthe same 
fart ” by Act XII. of 1879. The words in italics were introduced by the present 
Code, instituting any ” being substituted for “ bringing a,” and “ in resfeci of 
such subject-mailer or such fart of the claim for “/or the same nmiter or in resfect of 
the sainc fart” Sub-rule (4) was introduced by the Code of 1877. 

The rule does not apply to suits beforp the Revenue authorities under 
the Bengal Tenancy Act (X, of 1859) ; (1) nor to Probate proceedings, before 
the matter becomes contentious ; (2) nor to an orden* made for arbitration under 
the Second Schedule, paragraph 1 ; (3) nor after the award has been made ; (4) 
but it applies to proceedings under paragraph 20 seeking to file an award made 
without the intervention of the Court.(5) This rule read with sect. 139 applies 
to insolvency proceedings under the late Code. (6) That portion of the Code was 
repealed by the Provincial Insolvency Act, 1907. It applies to rent suits in 
the N.W.P. under Act XII. of 1881.(7) Formerly it was held to apply to pro- 
ceedings in execution, (8) including claim proceedings'; (9) but this is not so 
now, (10) and execution proceedings arc now excluded from the operation of 
this rule by 0. XXIII. r. 4.(111 

This rule is not applicable where the fresh suit is against a different party ; (12) 
or where the cause of action is differcnt.(13) It only applies to cases where the 
suit is properly proceeding in the Court in which the leave was granted.(14) 

At any time after the institution.^’— But not after issues have been 
joined and the plaintiff has failed to produce evidence in support of his claim, (15) 
nor after the defendant has obtained a decree in his favour. (16) In a recent 
case where, after ell the witnesses had been examined, the Court had given the 
plaintiff time to produce documents contradicting those produced by the defen- 
dant, and on his failure to produce them had granted leave to withdraw and 


(D Radha Madhub v. Lukhi Narain, 21 C. 
428 (1893) ; Mokunda v. Bhogaban, 21 0. 615 
(1894) ; Jonardan i\ Barclay, 5 C. W. N. cxl. 
(1901) ; Modhoo Soodun v, Panch Cowree, 7 
W. ll. 302 (1867) ; Boer Chunder v. Tarinee 
Ohui’n, 11 W. K. 46 (1869) ; Ramanath v. Joy 
Kishen, 11 IV. R. 3 (1869); but sec 
Woomanath Roy v. Sreonath, 15 W. R. 260 
(1871). 

(2) Pakiam v. Innasi, 19 M. 458 (1896). 

(3) Sheoambar v. Deodat, 9 A. 168 (1886). 

(4) Debi Churn v. Bipra Prosad, 7 C. W. N. 
186 (1902). 

(5) Gauri Shankar v. Maida Eoor, 31 0. 
516 (1904). 

( 6 ) Hhidar v. Jamna, 17 A. IGI (1895). 

(7) Madho Prakash v. Murli, 5 A. 406 
(1883). 

( 8 ) Sarju Prasad v. Sita Ram, 10 A. 71 
(1887). 

(9) Subbaramion v. Ponnusawmy, 5 M. H. 


C. 298 (1870). 

(10) Wajihan v. Bishwanath, 18 C. 462 
(1891) ; Radha Kishen v. Radha Pershad, 18 
C. 516 (1891) ; Bunko Bohary v. Nil Madhub, 
18 C. 635 (1891) ; Lakshmi v. Atchanna, 16 
M. 240 (1891) ; Thakur Prasad v. Fakir-ullah, 
17 A. 106 (1894 P. C.) ; 22 I. A. 44. 

( 11 ) I/>dd Govindas v. Ramdoss, 24 
M. L. J. 88 (1912). 

. (12) Mukhoda v. Ram Churn, 8 C. 871 
(1882) ; 11 C. L. R. 194. 

(13) Gopal Chandra v. Puma Chandra, 4 C. 
W. N. 110 (1898 ) ; 2 C. W. N. cclxxxvii. 

(14) Ramdeo Bass v, Gkenosh, 35 C. 924 
(1908). 

(16) Muddun Ram v. Israil Ali, 21 W. R. 
291 (1874). 

(16) Eknath v, Ranchi, 35 B. 261 (1911); 
and soe Mata Palat v. Beni Madho, 36 A. 173 
(1914). 
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institute a fresh suit on the same cause of action, under this rule, it was held 
this was a material irregularity, since time should not have been given after 
the hearing was finished and the failure to produce the documents was not 
ground for granting leave for a fresh 8uit.(l) It must be before judgment and 
preparation of the decree in proceedings, under the Second Schedule, para- 
graph 20, to file an award made without the intervention of the Court.(2) 
Under the Code of 1859 permission could not be given in the final judgment. (3). 
Leave has been given on appeal, (4) and on special appeal ; (5) but on appeal, 
in Madras, an' appellant cannot withdraw without leave of the Court, and will 
in every instance be liable to pay the respondent’s costs of appeal. (6) The 
S.C.C., it was held, might pass an order under the former section corresponding 
with this rule after granting an application for a new trial ; (7) but where it 
had passed a decree for the plaintiff contingent upon the opinion of the H.C., 
which decided on the plaint that the plaintiff could not recover, the S.C.C. 
could not then give leave to withdraw, but must enter up judgment for tlu^ 
defendant. (8) 

“ Other sufficient grounds.”^ — ^Such as a misjoinder either of parti(‘s,(9) 
or of the matters in contest ; (10) or where only tlie form of the suit, was l)ad ; (11) 
or where on appeal certain important evidence was rejected ; (12) or where a 
material document has been rejected becaus(i it has not been luoperly stamped;(13) 
or where the plaintiff had relied on sudder jummas and the Court considered the 
zemindar’s collections would be better evidence ; (14) or where th(‘ plaintiff 
desired to register the document on which he sued ; (15) or where the plaintiff 
was unable to adduce evidence within the time allowed by the Court ; (16) or 
where there had been an erroneous valuation of the subject of the suit ; (13) 
but not because, after issues have been joined, the plaintiff fails to produce 
evidence in support of his claim.(17) Query whether it is sufficient gi'ound 


(1) Bai Kashibai v. Shidapa Annapa, 
27 B. 682 (1913). 

(2) Gauri Shankar v. Maida Koor, 31 C. 
617 (1904). 

(3) Shcoraj Nundun r. Rajcooinar, 24 W. 
R. 23 (1876). 

(4) Gregory v. Dooley Chand, 14 W. K. 17 
(1868) ; lUm Pershad v. Bhurosa, 9 W. R. 
328 (1868) ; Khatoon Koonwar v. Hiirdoot 
Narain, 20 W. R. 103 (1873) ; Ganga Ram 
w. Data Ram, 8 A. 82 (1886). 

(6) Juggnnn.ith v. Mohcboolah, 17 W. R. 
164 (1872). 

(6) Kareem Be*- v. Bogam Boc, 3 M. H. C. 
368 (1867). 

(7) Jadu Mani v. Ram Kumar, 29 C, 239 
(1902). 

(8) A. Yule v. Mahomed Hossain, 24 C. 129 
(1896). 

(9) Watson v. Collector of Rajshahye, 12 
W. R., P. C. 43 (1869) ; 13 Moo. I. A. 160 ; 3 


B. L. R., P. 48 ; Ganeshi v. Khairati, 16 A. 
279 (1894). 

(10) Watson v. (Collector of Rajshahye, 12 
W. R., P. 43 (1869) ; 13 Moo. I. A. KiO ; 3 
B. L. R., P. C. 48. 

(11) Juggimnath v. Mohoboolah, 17 W. R. 
O. J. 164 (1872). 

(12) Gregory v. Dooley Chand, 14 W. R. 17 
(1868). 

(13) Watson v. Collector of Rajshahye, 12 
W. R., P. C. 43 (1869) ; 13 Moo. I. A. 160 ; 3 
B. L. R., P. C. 48. 

(14) Khatoon Koonwar v. Hurdoot Narain, 
20 W. R. 163 (1873). 

(16) Mksor Debeo Pershad v. Buldeo Per- 
Bhad, 6 N. W. P., H. C. R. 116 (1873). 

(16) Peresh Narain v. Surut Soonduree, 16 
W. R. 100 (1871). 

(17) Muddun Ram r. Israil Ali, 21 W. R, 
291 (1874). 
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that the defence was sucli that the suit must fail.(l) It has been held that 
while it is impossible to lay down any exhaustive definition of “sufficient 
grounds ” within the meaning of this rule, it may be generally said that the 
Court should not allow withdrawal of suit after the parties are ready for trial 
if it would obviously prejudice the defendant. (2) 

“ With liberty to institute a fresh suit.^’— This does not prevent the 
Court, when such fresli suit is brought, from entering into the question of res 
judicata ; (3) but a suit is not barred by the principle of res judicata because 
in the former suit, after evidence had been recorded but before judgment, 
liberty to l)ring a fresh suit had been granted.(4) Courts in India have not 
the power to make a decree of non-suit. So where in a suit for enforcement of a 
hypothecation against immoveable prop(‘.rty it was dismissed, in the form in 
which it was brought, on the ground that the plaintiff having purchased a part, 
could not sue for the whole of his claim against the rest of the property, with 
permission to bring a fresh suit, it was held that such permission ought not to 
have 1)0(01 granted.(5) In a decree wholly dismissing a suit for possession 
on th(^ ground that.the plaintiff had only made out his claim to one-third of the 
])ropcriy claimed, the liberty given to bring a fresh suit for possession of the 
one-third was a nullity, and the claim was res judicata in a suit brought in 
pursuance of tlu) liberty.(fi) If the permission through inadvertence be not 
r(?corded, the omission may be rectified on review.(7) The ])rocedure ])rovi(led 
in this ()rd('r is not th(‘- only manner in which a plaintiff (jan come to Court a 
s(*con(l time for adj udication upon the merits of his rights.(8) Limitation appli(‘B 
to the second suit as if it was the first.(l>) 

“ May . . . grant.” — Th(‘, order should not be for the dismissal of the 
suit, but. in terms of this rule. (10) The proper order is one which limits the time 
in which the payment should be .made and which goes on to direct that on 
failure to pay within that lime the original suit is dismissed with costs.(ll) 
Apart from this rule the Courts in this country have no power to dismiss a suit, 
and give a ])laintiff leave to bring a fresh suit on tln^ same matter. (12) It has 
])fen held that the dismissal of a suit in the form it was brought does not. 
a?nount to permission to sue again, (13) but this has been dissented from. (14) If 
the defendant has ap})eared this (^rder cannot be made ex parte, (V)) but must 


(1) Zalmr-un-nijiHa v. Khuda Yar, .3 A. 
528 (1881). 

( 2 ) Mahipat.i v. Nathu, 33 B. 722 (1909). 

(3) Watson v. Coll(^ctor of Rajahahyo, 12 
W. Tl., P. 0. 43 (1809) ; 13 Moo. I. A. 160 ; 2 
B. J.. R., P. C. 48. 

(4) Mona Bibee v. Omod Ali, 14 W. R. 276 
(1871). 

( 6 ) Banwari v. Muhammad Mashait, 9 A. 
690 (1887). 

( 6 ) Sukh Ul t). Bhikhi, 11 A, 187 (1888), 

(7) Poaree Mohun v. Gooroodoss, 20 W, R. 
401 (1873). 

( 8 ) Muhammad Salim v. Nabian Bibi, 8 A. 
282 (1886), 


(9) Varajlali). Shomeshwar, 29 B. 219(1 904). 

(10) Douoott V. Wise, 1 W. R. 322 (1864) ; 
Gregory v. Dooley Chand, 14 W. R., 0 . J. 
App. 17. p. 22 (1868). 

(11) Shital Prosad v. Gaya Prosad, 19 
0. L. J. 629 (1914), at p. 632 (Jenkins, (J.J., 
and Woodroffe, J.). 

( 12 ) Hira lal v. Udoy,,16 C. W. N. 1027 
(1912). 

(13) Ganesh Rai v. Kalka Prasad, 6 A« 695 
(1883). 

(14) Per Mahmood, J., in Muhammad Salim 
V. Nabian Biri, 8 A. 282 (1886). 

(16) Misser Debee Pershad v, Buldeo Per- 
shad, 6 N. W. P. H. 0 R. 116 (1873). 
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be made on notice to hini.{l) The effect of the order is to leave matters as if 
no suit had been instituted, and 0. II. r. 2 will not debar the plaintiff from 
seeking relief he did not include in his first suit.(2) Where the order was 
made so as to enable the plaintiff in the first suit to include a portion of his 
claim omitted in the original suit and such fresh suit was brought, it was held 
that the additional portion was not barred by sect. 7 of Act VIIL of 1859.(3) 
Where an Appellate Court, instead of deciding upon an appeal, riders Ihc appellant 
to a fresh suit, the order whether right or wrong, if accepted by the parties, is 
binding upon them. (4) A Special .ludge under the Dekkhan Agriculturists 
lii^lief Act, in the exercise of his revisional ])ower8, cannot do so, no such applica- 
tion having been madii to the Lower Court.(5) 

Sub-rule (3). — The original clause was introduced as the effect of the 
decision cited.(6) 

On such terms.” — The only case in which a Court may enforce a con- 
dition, e.g, that the payment of costs be a condition precedent to withdrawal, 
upon a plaintiff who siicks to withdraw is where the plaintiff asks not only to 
withdraw but also liberty to bring a fresh suit. (7) The order that the plaintiff 
should pay thi? defendant’s costs is almost, if not quite, a matter of course, and 
an Appellate Court will not interfere with such an ord(‘r.(8) The plaintiff had to 
pay the costs incurred by the defendant where he caused the defendant’s .arrest 
before judgment and then applied for withdrawal under this rule. (9) If the 
liberty be to bi ing a fr(‘sh suit on payment of costs, a subsequent suit is not void 
ah initio if the costs are not paid before its institution and subsequent payinent. 
cures the irregularity, (10) But if the order be that the costs be paid within a 
specified time and that is not done, the withdrawal must be taken to be without 
permission ; (11) though the Court has power to extend the time for payment 
when it is absolutely impossible for the party to pay such costs before the day 
fixed. (12) In a recejit case where permission to withdraw a suit on payment of 
costs with liberty to institute another had been granted, but the siibseciuent 
suit was brought before th(‘ costs had been paid, it- was held that it was barred 
because the former suit was still pending, l)iit that on a later payment, of the 
costs the withdrawal became complete. (13) 

Claim.”— “ Claim ” means such a claim as if the allegations on which it 


(J) Miflsfir Dobee Pershad v. Buidco Per- 
shad, 6 N. W. P. H.-C. R. JIG (1873); 
Kareoin Bee v. Beogam Bee, 3 M. H. C. 368 
(1867); Kalian Singh v. Lekhraj, 6 A. 211 
(1884). 

(2) Behari Lai v. Baran Mai, 17 A. 53 ( 1894). 

(3) Ilahi Baksh v. Imam Baksh, 1 A. 324 
( 1876) ; see also Jjondon, Bombay, and Medi- 
terranean Bank v. Burjorji, 9 B. 346 (1886). 

(4) Rajib y. Nil Monse, 20 W. R. 440 (1873). 

(6) Muktaji v. Manaji, 12 B. 684 (1888). 

(6) Aboo Taleh v, Abdool Nubee, 20 W. R. 
416 (1873). 

(7) Haidar Shah v, Jamna Das, 17 A. 15S, 


1 61 (1896). 

(8) Doucotfc V. Wise, I W. R. 322 (1864). 

(9) 8yed Ali v, Adib, 16 B. 160 (1890). 

(10) Abdul Aziz v. Ebrahim Molla, 31 (J. 
966 (1904). 

(11) Harinath v. Syed Ilassain, 10 C. W. N. 
8 (1905) ; 2 C. L. J. 480 ; Fisher v. Nagappa, 
33 M. 258 (1909). 

(12) Poria Muthirian Karappanna, 29 M. 
370 (1906). 

(13) Sliital Prosad v. Gaya Prosad, 19 
C. L. J. 529 (1914) (Jenkins, C.J., and 
Woodroffe, J.); approving Abdul Aziz v. 
Ebrahim Molla, »upra . 
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is based are true gives the plaintiff a cause of action quoad that particular claim, 
and not a claim which is not a cause of action and which the Court may, in any 
event in the exercise of its direction, either grant or Tefuse.(l) 

“ Without the permission/^ — On a plaintiff filing a petition uncondition- 
ally withdrawing his claim the suit should be struck off. He cannot thereafter 
apply to set aside his petition on the ground that the defendant has failed to 
fulfil some private arrangement. (2) But he may recall his petition of with- 
drawal at any time before final judgment. (3) Where a plaintiff sued for posses- 
sion and mesne profits and, his suit being dismissed, appealed, reserving his 
claim for future mesne profits for a separate suit, a future suit for such mesne 
profits, whether from date of the prior suit or decree, was held not to be barred.(4) 
And if it was with consent of the defendant, e.g. for the purpose of referring the 
matter to arbitration which fell through, a fresh suit is not barred. (5) Where 
a settlement had been come to and both parties applied that the case be struck 
off, it was the plaintiff’s duty to see the terms recorded. He having failed to do 
so a fre-sli suit on the same matter was barred under this clause. (6) When in a 
particular suit a defendant had by concession of the plaintiff acquired rights 
which otherwise could not have existed, the plaintiff cannot by withdrawal of 
the appeal annul the effect, of the concession.(7) If the withdrawal be on appeal 
the decree appealed against becomes final, and is unaffected by any compromises 
made at the time of the withdrawal ; (8) and only the decree of the Lower Court 
can be cxecuted.(9) When an appeal is withdrawn after the respondent has filed 
his answer, no leave to appeal ought to be given to the respondent unless he 
satisfy the Court he was ready to appeal and would have done so in proper time 
if the other side had not appealed.(lO) 

Liable for such oostd.” — The Court would dismiss the suit with co8t8.(ll) 

“ Such subject-matter.”— “ Matter ” means the subject of legal action, 
consideration, complaint or defence, or the fact or facts constituting the whole 
or a part of a ground of action or defence. (12) It does not mean property, but 
the right in property which the plaintiff seeks to enforce.(13) And 0. II. r. 2 
is a bar to his instituting a fresh suit in respect of any portion of his claim which 
he may have omitted to include in the suit he has withdrawn. (14) Where a 
plaintiff sued for ejectment and withdrew his suit without permission to bring 


(1) Kuppusamy v. Vonkataramier, 16 
M. L. J. 466. 

(2) Rajah Shamshee v, Mirza Mahomed 
AH, 2 Agra 158 (1867). 

(3) Rambhuros Lall v. Gopeo Beebce, 6 N. 
W. R., H. C. R. 66 (1874). 

(4) Kuppusamy v. Venkataramier, 16 
M. L. J. 462. 

(B) Juggobundo v. W. N. Watson and Co., 
Bourke^s Reports, 162 (1865). 

(6) Gulkandi Lai v. Manni Lai, 23 A. 219 
(iool). , 

(7) Satyabhamabai v. Ganish Balkrishna, 
29 B. 13 (1904). 


(8) Vythilinga v. Vojayathammal, 6 M. 43 
(1882). 

(9) Patloji V. Ganu, 16 B. 370 (1890); 
Chudasama v. Mahani Ishwargar, 16 B. 243 
(1891). 

( 10) Gout Hari v. Prannath, 12 C. L. R. 396. 

(11) Hossaini Bibi ». Peri Kfianum, 1 B. L. 

R., 0. C. 46 (1868). * 

(12) Aohuta Monon v. Achutan Nayar, 21 
M. 36 (1897). 

(13) Gopal Chunder v. Purno Chunder, 2 C. 
W. N. cclxxxvii. (1898). 

(14) Harinath v, Syed Hossain, 10 C. W. N. 
8(1905); 2C. L. J.480.' 
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a fresh suit, on its being objected that the instrument on which he rested his 
title was not binding after the death of the granter, the late Zamorin of Calicut, 
a fresh suit by him after he had obtained a like instrument from the present 
Zamorin was for the same matter, (1) but where the plaintiff sued to establish 
his right to sell property in satisfaction of a decree against B, and withdrew 
his 'suit without permission, and then sued to sell the same proj^erty in satis- 
faction of another decree against B, it was held not to be for the same matter. (2) 

Sub-rule (4). — This does n^t permit one of the plaintiffs withdrawing 
without permission to bring a fresh suit, even though liis co-])laintiff do not 
consent. (3) 

Appeal. — No appeal lies from an order und(!r sub-rule (2), (4) but an 
appeal lies if an Appellate Court in making the order for withdrawal adjudicates 
on the matter of the suit. (5) An order made under this ruh' is open to 
revision ; (6) thus an order under sub-rule (2) giving the defendant a portion 
of the costs has been held open to revision ; (7) as also where a (k)urt on appeal 
allowed the plaintiff to withdraw the suit under sub-rul(‘ (2) wilhout assigning 
any reason. (8) 


2« In any fresh suit instituted on permission gj’anted under 
Limitation law not the last preceding nile^ the j)laintifF shall be 
affected by first suit bound by the law of limitation in the same 
manner as if the first suit had not been histitiited. 


Limitation* — This rule corresponds with a portion of sect. U7 of Act Vllf. 
of 1859, and with sect. 374 of Acts X. of 1877 and XIY. of 1882, save that the 
word “ instituted ” has been substituted for “ hrougUy It applies to a case 
where, owing to misjoinder of causes of action, one of two plaintiffs was allowed 
to withdraw with permission to bring a fresh suit. (9) It does not apply to 
proceedings in execution.(lO) 


3. Where it is f roved to the satisfaction of the Court that a 
suit has been adjusted wholly or in part by 
any lawful agreement or compromise, or where 


Compromise of suit. 


(1) Achuta Menon i?. Achut-an Nayar, 21 
M. 35 (1897). 

(2) Kamini Kant v. Ram Nath, 21 C. 295 
(1893). 

(3) Mohamaya Chowdhrain u.Ourga Churn, 
9C. L. R. 332(1881). 

(4) Kalian Singh v. Lckhraj, G A. 211 
(1884) ; Jogodindro v. Sarut Sunduri, 18 C. 
322 (1891) ; Ramakiasoor v. Sriranga, 21 M. 
421 (1898) ; Jagdesh v. Tulshi, IG A. 19 
(1893) ; Genda Mai v. Pirbhu, 17 A. 97 
(1895) ; Abdul Hossein v. Kasi Sahu, 27 C. 
S62 (1899) ; 4 C. W. N. 41 ; and also Ram 
Kanye v. Haroo Chunder, 17 W. B. 229 
(1872) ; Omesh Chunder v. Thakoor Doss, 23 


W. R. 345 (1875). But see Ganga .Ram r. 
Data Ram, 8 A. 82 (1885), which hold it docs 
not lie. 

(5) Satyabhamabai v. Ganesh, 29 B, 13 
(1904). 

(6) Kalian Singh v. Lekhraj, 6 A. 211 
(1884). 

(7) Dick V. Dick, 16 A. 1G9 (1893). 

(8) Tirupati v. Mutta, 11 M. 322 (1888). 

(9) Varajlal v. Amratlal, 29 B. 219 (t904) ; 
7 B. L. R. 90. 

(10) Tarachand v. Kashinath, 10 B. G2 
(1885) ; 0. XXIII. r. 4, contra Sarju Prasad 
V. Sita Ram, 10 A. 71 (1887, t.c. before 0. 
XXIII. r. 4 was enacted). 
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the defendant satis^es the plaintiff in respect of the whole or 
any part of the subject-mskttei of the suit, the Court shall order 
such agreement, compromise or satisfaction to be recorded, and 
shall pass a decree in accordance therewith so far as it relates 
to the suit. 

Compromise. — This rule c.orrcsponds with a portion of sect. 98 of Act VIIL 
of 1859. That section referred to “ mutual agnenient,'' and ran “ shall he recorded^ 
and the suit shall he disposed of in accordance therewith.’' By Act X. of 1877 these 
words were changed tt) “ lawful agreement’’ and “ shall he recorded^ and the Court 
shall 'pass a decree in accordance therewith so far as it relates to the suit, and such 
decree shall he final.” Act XIV. of 1882 added the words “ wholly or in part,” 
“ the whole or any part of” and “ so far as relates to so much of the subject-matter 
of the suit as is dealt with hy the agreement, compromise or satisfaction.” The 
present Code substituted the first set of words in italics for “ If,” and added 
the words “ the Court shall order.” The concluding words of the former section, 
“ and such decree shall be final, so far as relates to so much of the subject-matter 
of the suit as is dealt with by the agreement, compromise or satisfaction,” have 
been omitted. The former section was held not to apply to proceedings under 
sect. 83 of the Transfer of Property Act ; (1) nor to proceedings under the Indian 
Divorce Act, though compromises are given effect to in such cases ; (2) nor to 
Probate proceedings, so as to order a grant of Probate without the will being 
proved.(3) It does iu>t apply to proceedings in execution of a decree. (4) A 
compi'oiuise effected after a decree for partition must be enforced ])y a separate- 
suit.(r>) A coiripromise in this rule jiieans the setthuiient of a disputed claim, (6) 
aud it may Ik'- either written or verbal.(7) 

(4u(‘-ry whether it applies to a proceeding under sect. 93 of the Biuigal 
Tenancy Act VIIL of 1885.(8) The Calcutta High Court formerly held that 
this rule applied only f o cases where all parties consent to have the tejms recorded, 
and not to cases where any party has deolinPd to carry out the agreement before 
the judgment has been recorded.(9) But the Bombay and Madras High Courts 
have held that it may be rec-orded, though one of the parties denies it was made 
or wishes to withdraw from it or objects to its enforcement. (10) And the Calcutta 
High Court has since done the same. (11) 

“Where it is proved.’’ — This is new, and has been inserted so as to 


(1) Tatayya v. Picliayya, 13 M. 316 (18JM)). 

(2) Uulley v. Cull(‘y, 10 A. 669 (1888). 

(3) Moumohini Guha v. Banga Uhandra, 8 
C. W. N. 197 (1903). 

(4) 0. XXIII. r. 4, 

(6) Hari Raghunath v. Krishnafi, 19 B. 646 
(1894). 

(0) Piraji V. Ganapati, 34 B. 602 (1910). 

(7) Gajendra v. Bindubashini, 13 C. W. N. 
1023 (1909). 

(8) Kali Charan v Parbath Charan, 4 C. L. 
J. 664 (1906). 


(9) tSyiid M(4iiidi Alii r. Konwar Ram 
Chundcr, 8. D. 1851, 381 ; Hari Sundari r. 
Kumar Dukhinessur, 11 C. 260 (1886). 

(10) Goculdas Bulabdas Manufacturing Co., 
lAd. V. James Scott, k6 B. 202 (1891); 
Ruttonsey Laljio. Poovabai, 7 B. 304 (1883) ; 
Karuppan v. Ramasami, 8 M. 482 (1886); 
Appasami v. Manikam, 9 M. 103 (1886) ; 
Harakhbai 0. Jamnabai, 37 B. 639 (1912). 

(11) Brojo Durlabb v. Ramanath, 24 C. 908 
(1897); 10. W. N. 597. 
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njcognizo the power of u Court to inquire into and to record a disputed 
cojnpromiso.(l) (Sec last paragi'aph.) 

^‘By any lawful agreement or compromise.”— Tkc Court has no jui is- 
di(itiou to pass a deciee on a compromise unless it is a lawful compromise. Any 
tei ins of a contract which are opposed to public policy, c.ij, the sale of an oHice 
attached to a temple involving services of a personal nature* and entitling the 
holder to receive emoluments, are invalid, and will not he enforced by the*. 
Courts.(2) The Court must satisfy itsedf as to its being lawful by evidence 
taken before it proceeds to record it and pass a decree in accordance there- 
with. (3) It does not include a mere agreement to refer to arbitration. (4) But- 
it includes an agreement to refer the matter in suit to arbitration and the award 
made thereon.(5) This does not include a mere agreement of one ]>arty to bi‘. 
bound by the oath of another party ; (6) nor an arrangement that the decree or 
dismissal of the suit should dejK'iid upon what was stated in a document in the 
possession of a witness. (7) But it must be such that a Court can pass a decree 
on and not one that requires something else to done. (8) 

Counsel possess a g(‘neral authority to settle and compromise a suit in 
which he is actually retained as counsel, but not collateral matters outside the 
scoiKi of such suit. (9) Pleaders unless specially empowered have no authority 
to compromise cases cojiducted by them; (10) and when a counsel or vakeel 
compromises a case on the instructions of a ])erson who has had no anthorily 
to bind the party, the compromise is binding on the latter if he ratifies it. When 
a counsed or vakeel enters into a compromise a presumption arises that he has 
done so with his client's assent. (11) A decree in pursuance of a compromise is 
binding, though made against the express instructions of a client to his attorney, 
provided such want of authority was not known to the other side, (12) but where 
counsel after receiving the attorney’s instruction “ to do the best he could for 
the client ’■ compromised a suit notwithstanding the express prohibition of the 
client, and the dissent was notified to the other side before the consent decree 
was drawn up, it was held the consent decree must be set aside. (13) Any party 
has the right to repudiate the action of an agent compromising it without his 
knowledge and consent before an order is passed accepting the compromise 


(1) Harakhbai v. Jamiiabai, 15 Bom, L. R. 
340 (1912). 

(2) J^akshmanuHwami v. Uangamma, 26 M. 
31 (1902). 

(3) JSridharan v, Piiramathan, 23 M, 101 
(1899). 

(4) Tincowry v> Fakir Chand, 30 C. 218 
(1902); 7 C. W. N. 180; Venkalachala 
Rcddi V. Raugiah Rcddi, 36 M. 353 (1911). 

(6) Samibai v. Prcmji Pragji, 20 B. 
304 (1895) ; Lakshmana v. Chinnathambi, 
24 M. 326 (1900) ; Pragdas v, Girdhardae, 
26 B. 76 (1901) ; distinguished in Rukhanbai 
V. Adamji, 33 B. 69 (1908). 

(6) Konnapalen v, Perotta, 4 M. H. 422 
(1869) ; Vasudeva v. Naraina, 2 M. 350 


(1879) ; Muhammad Zahui* v. Cheda Lai, 14 
A. (1891) ; Tlioyi Animal v. Subbaroya, 22 
M. 234 (1899). 

(7) Muhammad Zaliur v. Cheda Lai, 14 A. 
141 (1891). 

JS) lb. 

(9) Nuiido Jial V. Nistarini, 27 C. 428 
(1900) ; 4 C. W. N. 109. 

(10) Sirdar Begum v. Izzut-ool-nissa, 2 N. 
W. P., H. C. R. 148 (1870). 

(11) Bhut Nath v. Ram Lall, 6 (1 W. N. 82 
(1900). 

(12) Jagarnath Las v. Ramdas, 7 B. H. C. 
79 (1870). 

(13) Garrison v. Rodrigues, 13‘ C. 116 
(188()). 
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as the final deterniination of the suit.(l) A Corporation can compromise a suit.(2) 
It has been held that there is nothing in the Dekkhan Agriculturists’ Belief Act 
(XVII. of 1879) to expressly deprive the parties to a suit of the power of entering 
into a compromise and having it recorded under sect. 375 of the last Code (now 
represented by this rule) ; (3) and it has also been held that a compromise under 
that Act is not bad in law merely because it does not comply with sect. 15b of 
that Act. (4) 

Shall order. — This is imperative, md a Court cannot refuse to record 
a lawful agreement of compromise and to pass a decree in accordance therewith 
merely because in its view it is too favourable to one of the parties. (5) The 
compromise ought to be carried out by proper deeds and filed in Court, particu- 
larly where infants are concerned, so as to have the assent of the Court at the 
time.(O) It is not bound to record a compromise which goes beyond the suit. (7) 
When the compromise was an agreement to refer the matter in suit to arbitration, 
and the award made thereon dealt with additional matter, the award could only 
be recorded as far as it related to the suit, (8) but not if it does not give the plain- 
tiff any of the reliefs claimed in the suit, but deals with matters not the subject- 
matter of the suit, and if it appear that the compromise was arrived at condition- 
ally upon its being incorporated in the decree, the suit should be proceeded 
with. (9) This rule was intended to meet cases where the parties having agreed 
t/O compromise subsequently fell out. The Court has power to frame an additional 
issue to decide whether a lawful compromise has been effected between the 
parties subsequent to the institution of the suit ; (10) and the present wording 
of this rule contemplates the Court taking evidence as to the adjustment before 
recording it. The rule does not prevent a party obtaining the enforcement of a 
compromise even though it has not been recorded. So where the parties to a 
suit executed and registered an agreement whereby the plaintiff agreed to accept 
certain specific property of the defendant in adjustment of the suit, which agree- 
ment was not recorded, and then the plaintiff in execution sold other properties 
of the defendant, it was held that the agreement was binding and the defendant 
was, in a suit brought by him, entitled to relief.(ll) 

“ Shall pass a decree.” — A consent decree upon a compromise lias been 
refused where the suit was not entered in the Cause List of the Court.(12) 


(1) Monmohini v. Banga Chandra, 31 C, 
367 (1903). 

(2) In re Norwich Provident Insurance 
Soc., 8 C; D. 334 (1878). 

(3) Piraji v. (Sanapati, 34 B. 602 (1910). 

(4) Shivayagappa v. Govindappa, 37 B. 
016 (F. B.) (1913); approving Piraji v. 
Ganapati, supra ; and over-ruling Kishandas 
Shivram v. Nana Rama, 36 B. 190 (1910) ; 
Gangadhar Sakharam v, Mahadu Santaji, 8 
B. 20 (1883), 

(5) Motiram Balkiishna v. Yesu, 22 B. 238 
(1890). 


( 0 ) Abduol Ali v, Mozuffer Hossain, 10 W. 
R., P. C. 26 (1871). 

(7) Fajaleh Ali v. Kamaruddin, 13 0. 170 
(1886). 

( 8 ) Samibai v. Premji Pragji, 20 B. 304 
(1893). 

(9) Muthn Vijaya r. Thandavaraya, 22 M. 
214 (1898). 

(10) Appaaami v. Varadaohari, 19 M. 419 
(1890). 

( 11 ) Thota Venkatachellasami v. Kristna- 

sawmy, 8 M. H. C. 1 (1874). « 

( 12 ) Pall and Valotta, 6 0. L. R. 404 (1880). 
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The words in accordance therewith ” were introduced as the effect of a 
Privy Council decision.(l) 

The former section declared that the decree was final so far as it related 
to the subject-matter of the compromise, etc. When a Court has sanctioned 
an arrangement and made an order in conformity with it, and the agreement 
has been acted upon, neither party is at liberty to resile from it.(2) If the com- 
promise has not been acted upon the plaintiff is restored to his original right of 
action.(3) But when it has been acted on in whole or in part the plaintiff cannot 
be restored to his original suit, butWy bring a suit for the performance of the 
condition uncomplied with.(4) The decree must be set aside before a second 
suit can be brought on the original cause of action. (5) A compromise must be 
treated as a new and positive contract. A breach of its stipulations may be 
ground for a suit for its enforcement, but not for a revival of the original claim. (6) 
Ibe compromise may be specifically enforced as it does not come under sect. 22 
of the Specific Relief Act, (7) and should be enforced by execution of the decree 
and not by a new suit. (8) Where a compromise was not properly embodied 
in the decree so that it could be executed, a party, it was held, could sue for its 
enforcement but could not revert to his original rights. (9) A Court, in dealing 
in a fresh suit with a question of right to forfeitme contained in a previous 
eompromise decree whereby the status of landlord and tenant was established 
between the parties, is not precluded from granting such relief against forfeiture 
as- it might have granted had the status arisen from contract or custom. (10) 
A compromise made by the Kurta of a Mitakshara family will be binding, so 
Ear as it dealt with the matters in suit, on a son who was an infant at the time 
and who was not a party if he were not prejudiced thereby, but it would not be 
binding in regard to matters dealt with outside the scope of the suit if the com- 
t)romi8e l^ing one requiring registration were unregistered. (11) But a Hindu 
ividow cannot compromise so as to bind reversioners entitled to the estate* after 
ber life interest ceases.(12) A mother as guardian cannot compromise a suit 
behalf of a minor daughter unless it is for the benefit of the daughter ; (13) 
and a compromise entered into by a Hindu woman with an alleged adopted 
Jon who claimed to be adopted under certain conditions would not bind the 
laughter.(14) Where a compromise was entered into by a guardiaq of an infant 


(1) Mullick V. Jamocla, 11 B. L. R. 376 
:i872) P. C. ; I. A. Sup. Vol. 136. 

(2) Sheo Golam v. Boni Prosad, 6 C. 27 
:iS79). 

(3) Ameer Begum v, Noor Begum, 1 Agra 
?. B. 1 (1866). 

(4) Ib. 

(6) Ib. 

(6) Bishna Coomar v, Joy Hurisli, 2 W. R. 
209 (1866). 

(7) ShibLalv, Collector of Baroillj’, 16 A. 
123 (1894). 

(8) Luckhee Narain v. Ram Moliun, 13 W. 
II. 161 (1870) ; 4 B. L. R., A. J. 207. 

(9) Ram Sahae v, Dhunookshareo, 1 W. R. 
206 (1864) 


(10) Krishna Bai v. Hary Govind, 31 B. 16 ; 
8 B. L. R. 813 (F. B.) (1906). 

(11) Birbhadra Nath v. Kalpatarr , 1 C. L. J. 
388 (1905 ) ; Ram Kuber Pande v. Ram Dasi, 
36 A. 428 (1913) ; of. Madan Lai v. Kishan 
Singh, 34 A. 572 (1912), mortgage-suit 
maintainable by Kurta without joining other 
members of joint-family ; dissented from in 
Sidheswari Prosad v. Dharamjit Narain, 19 
C. L. J. 437 (1913). 

(12) Sheo Narain v. Khurgo Koorry, 10 C. 
L. R. 337 (1882). 

(13) Roushun Jahan v. Knaet Hossein, 5 W. 
R. 4 (1864). 

(14) Irarit Konwur Roop Narain, 6 C. U 
R. 76 P. C. (1880). 
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with the Banction of the Court upon a misapprehension of material facts, (1) or 
where a eompromise in which an infant was concerned was made without the 
sanction of the Court, ( 2 ) or on the ground that the compromise was obtained 
U})on a misrepresentation of the facts, the compromise would be set aside, (3) 
and a decree embodying unlawful terms of a compromise, e.g.^ the sale, as being 
against public policy, of an offic/e attached to a temple involving services of a 
]}ersonal nature and entitling the holder to receive emoluments, is inoperative 
and will not he enforced, (4) so a decree made on a compromise entered into 
l^eliind the back of a defendant and to whifch she is not a party is a nullity as 
against her. (5) • For grounds on which a compromise may be set aside, see case 
cited. ( 6 ) In England it was held that the question whether a compromise was 
invalid ought to have been made the subject of a new action, hut having been 
tried without objection as a motion the objection could not be raised on appeal.( 7 ) 
In India it may be set aside either by suit or by way of review, but preferably by 
review.( 8 ) It cannot he set aside on a motion on the gi-ound of fraud, (9) nor 
(jan the question as to whether the compromise is valid he gone into on an 
appeal from the consent decree.(K)) The effect of setting aside a compromi 8 (^ 
is to remit both parties to their original rights. ( 11 ) When a consent decree by 
A against B and C is set aside by a decree in a suit by B against A so far as it 
affected tlndr rights, such decree does not reserve the consent decree so as to 
entitle A to have his suit restored and reheard on its merits.(12) If the, com- 
]>roniise does not give the plaintiff any of the reliefs claimed in the suit hut 
d(‘als with the matters not the subject-matter of the suit, no decree can he 
made. (13) And a Court is not bound to enforce a compromise which goes 
beyond tlie suit. It may refuse to do bo hut it cannot modify it,(14) If tlui 
com})romisc goes beyond the scope of the suit the decree should be passed for 
so much as relates to relief which the Court could give in the suit. (15) 80 
wFumm^ the compromise was an agreement to refer the matter in suit to arbitra- 
tion, and the award made thereon dealt with additional matter, th(‘ award 
could only be recorded as far as it related to the suit. (16) -But by consent 
of the parti<‘S and the leave of the Court a suit may he amended so as to cov<‘t 
an increased claim, and there is nothing in the law which prevents th(‘ 


I 

(1) Solomon r. Abool Azecz, 0 0. 087 
(1881). 

(2) Karma li 0 . Uahimbhoy, 13 R. 137 
(1888). 

(3) (jilbcrt V. Endoan, 9 (’. 1). 259, p. 208 
(1878). 

(4) Lokshmanaswami v. RamaHwami, 20 

M. 3J (1902). 

(5) tSankara v. KutiiaraHamya, 8 M. 473 
(1885). 

(0) Ram Nirunjim r. Prayag Singb, 8 ('. 
138 (1881). 

(7) Gilbert V. Endoan, 9 C. D. 259 (1878). 

(8) Ashootosh v. Tara Prasanna, 10 C. 612 
(1884' ; but «eo Piiriitiossuroo v. Romeezooeb 
deen, 5 W. R. 220 (1860) ; (lulab Koer i;. 
Badshah Bahadur, 13 0. W. N. 1107 (1909). 


(9) Foolroomary c. Woodoy Chundor, 25 
C. 049 (1898). 

(10) Biraj Mobini C'hinta Moni, 5 C, W. 

N. 877 (1901). 

(11) KhajoorooniHsa v. Roushan Jeban, 2 

O. 184, P. 0. (1870) ; 20 W. R. 30 ; 3 I. A. 
291. 

(12) Bhimaji v. Rakmabai, JO B. 338 
(1885). 

(13) Mufchu Vijaya v. Tlmndavaraya, 22 
M. 214 (1898). 

(14) FajalBh AH v. Kamaruddin, 13 C. 170 
(1 880). 

(15) Vonkatappa v. Thimma, 18 M, 410 
(1894). 

(10) Hamibai v. J*remji Pragji, 20 B. 304 
(1893). 
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parties to a suit enlarging by consent or compromise the original claim and 
getting or allowing a decree for a greater amount of money or land than that 
originally asked for.(l) Where a compromise goes beyond the subject-matter 
of the suit, and a decree is made on the basis of the compromise, although the 
decree in respect of the surplusage cannot be executed, (2) the defendant is 
l>ound by its terms if he benefited therefrom. The Madras High Court have, 
however, held that a decree passed in terms of a compromise entered into between 
parties and comprising therein reliefs not covered by the suit, is yet enforce- 
able in execution, x)rovided that there is nothing unlawful about the 
terms, though the decre(‘. itself as drafted might have been objected to on an 
appeal therefrom.{3) The decree passed on a compromise cannot be regarded 
as 'ultra vires simply ])ecause it goes beyond the subject-matter of the suit and 
contains other conditions. If such other considerations are the considerations 
for the compromise they must be incorporated in the decree ; if they are inde- 
pendent they may be regarded as surplusage. (4) But where the suit was for 
money, and the defendant agreed to his property being charged as a term of 
t he compromise, it was held a decree could be made embodying the charge. (5) 
If the compromise affected matters outside the sub, and it was agreed ihat if 
one party failed to carry that portion out the other could sue in rcsjiect tluTC'of, 
tlie section does not prevent the same being enforced by suit. (6) The language 
of the section is wide and g(‘neral, and does not preclude parlies from settling 
t heir disputes on such lawful terms as they might agree to without being restricted 
to such relief as one only of the parties had chosen to claim in the jdaint. In a 
suit for money where the plaint asked for a simple money decree, an agj cement 
that th(i amount decreed should be a charge on certain properties was ludd to 1 k' 
both lawful and to relati^ to the Buit.(7) Wheji by unregistered documents a 
compromise going beyond the scope of the suit was affected, but only such })oi tion 
as related to the suit recorded and d< cieed, that portion required )io r(*gistraiion 
and the finding thereon was res judicata, and if the decre.e had referred to or 
narrated the other terms of compromise, it would have been judicial evidenee 
of that portion of the compromise. (8) But an agreement, outside the sco])e ol 
the suit, although incorporated in the decree, does not operate as res judicata.(\)) 
Wli(*n a consent decree was passed in t<*rms of compTon)ise, with a reservation 
that only the property claimed in the suit could be obtained in execution, a 
subsequent suit in respect of other pro]>eTty dealt wit h in the compromise, based 
upon both title and the compromise, was not barred by this rule or by 0. II. 


(1) Mohibullah r. Imami, 9 A. 229 (1887). 

(2) Jasinuiddiii Biswas v. Bhul»an Telini, 
34 0. 450 (1907). 

(3) Ana-ntanarayaiia Aiyar v. Abdul Ka- 
rim, 17 M. L. J. 255 (1907) ; s c., 30 M. 421. 

(4) Puma (^hanilra v. Nil Madhub, 5 0. 
W. N. 485. 

(5) Joti Kiiruvctapjra i\ Sri Devandra, 10. 
M. L. J. 354 (1900). 

(0) fJnpia Narain v. Bejova Sundari, 2 
W. N. 003 (1897). 


(7) Joti Kuruvetappa v. l/.ari Siriisappa, 
30 M. 478 (1907) ; Natosa Chytti v. Vongu 
Nachiar, 33 M. 102 (1909). 

(8) Pranal Aimo(' /*. Lakshmi Amice, 3 0. 
W. N. 485 P. C. (1899) ; s. c., 20 T. A. 101 ; 
Ramdhari Kokan Tiftl, 13 W. N. 217 
(1SK)8). 

(9) Piirna Chandra Rurman c. Panchkari 
Chose, 5 C. L. J. 15 (1900); and sec Bir* 
bhadra Nath v. Kalpatara Panda, 1 0. L. J. 
388 (1905). 
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r. 2.(1) The object of judicial sanction to a compromise entered into by the 
parties to a suit where one of them is an infant is to safeguard the interests of the 
minor Ixdore the Court . An objection that a minor son in a Mitakshara family was 
not made a party to a suit in which his father as karta or manager of the family 
was a party, and that such minor was in consequence deprived of the protection 
which he would have enjoyed by reason of a judicial sanction of the compromise, 
is not by itself sufficient to make the compromise inoperative against him. 
Unless it is shown that the minor has been prejudiced, he cannot successfully 
impugn the decree.(2) The difference between a consent-decree declaring the 
agr(!cment of the parties and the agreement of parties themselves, when the one 
or the other is sought to be afterwards enforced, goes no further than this, that 
in the former case it would not be open to a party to question the accuracy of the 
decree, as expressing what at the time was the contract which had been made. (3) 

Appeal. — ^An appeal lies against an order on a dispute as to whether a 
compromise had been arrived at, the alleged compromise being impeached as 
not being lawful. (4) Where the decree recorded a compromise going beyond the 
sco])e of tlie suit an appeal lies, and on appeal the decree should be modified so 
as to include only such portion of the compr()mise as relates to relic f which the 
Oourt could have given in the 8uit.(5) See now 0. XLIIT. r. 1 (w). 

4 . Nothing in this Order shall apply to any proceedings 

Proceedings in execu- in execution of a decree or order. 
tion of decrees not 
affected. 

Proceedings in execution.” — This rule was added to the Code by Act 
VI. of 1892, but it then included ‘‘ any apj)lication or other vroceeding in any suit 
subsequent to the decree,'' and had an Explanation which ran : ''An application 
to the' Appellate Court pending an appeal is not an application subsequent to the 
decree appealed from within the meaning of this section." Prior toi;he passing of 
Act VI. of 1892 it was held that where a decree was put into execution the 
proceedings taken therefor amounted to a separate litigation, which could be 
compromised under 0. XXIII. r. 3, read with sect. 141.(6) 

( 1 ) Parsanni v. Naraini, 2 A. L. J. 680. (5) Venkatappa v. Thimma, 18 M. 410 

(2) Birbhadra Nath v. Kalpatara Panda, (1894) ; see also the Manager of Sri Meenak- 

1 L. J. 388 (1905). shi Dovastanam Madura v. Abdul Kasim, 30 

(3) Krisbnabai r. Hari Oorind, 31 B. 15 M. 421 (1907). , 

(1006). ( 6 ) Muhammad Sulaiman v. Jhukki Lai, 11 

(4) Sridharan v. Puramathan, 23 M. ICl A. 228 (1888). 

(1899). 



ORDER XXIV. 


Payment into CmrL 

1. The defendant in any KSiiit to recover a debt or [s. S76.] 

Deposit by delendant damages may, at any stage of the suit, 
of amount in satisfaction deposit in Court such sum of money as he 
considers a satisfaction in full of the claim. 


2. Notice of the deposit shall be given through the Court Ls. 377.] 
by the defendant to the plaintiff, and the 
oiceo epo . amount of the deposit shall (unless the Court 
otherwise directs) be paid to the plaintiff on his application. 


3. No interest shall be allowed to the plaintiff on any sum [s. 378.] 

Interest on deposit not deposited by the defendant from the date 
allowed to piaintiii after of the receipt of such notice, whether the 
sum deposited is in full of the claim or fall^ 

short thereof. 


4. (/) Where the plaintiff accepts such amount as satis- [s. 379.] 

Proeedure where plain- faction in part ordy of his claim, he may 
tiff accepts deposit as prosecute his suit for the balance ; and, if 
saflslaction In part. Court decides that the deposit by the 

defendant was a full satisfaction of the plaintiff’s claim, the plain- 
tiff shall pay the costs of" the suit incurred after the deposit and 
the costs incurred previous thereto, so far as they were caused 
by excess in the plaintiff’s claim. 

(2) Where the plaintiff accepts such amount as satisfaction 
Procedure where he f«U ^f claim, he shall present to the 
aeeepta It as eatlsfaetton Court a statement to that effect, and such 


In full. 


statement shall be filed and the Court shall 


pronounee judgment accordingly ; and, in directing by whom the 
costs of each party are to be paid, the Court shall consider which 
of the parties is most to blame for the litigation. 
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Illustrations, 

(a) A owes B Es.lOO. B sues A for the amount, having made no demand 
for ])aynient and having no reason to believe that the delay caused hy making 
a demand would place him at a disadvantage. On the plaint being filed, A 
pays tli(‘ money into Court. B aeeept.s it in full satisfaction of his claim, but 
the Court should not allow him any costs, th(‘ litigation being presumably 
groundless on his part. 

(/>) B sues A under the circumstances mentioned in illustration ( 0 ). On 
the ]daint benng filed, A disputed the claim. Afterwards A pays the money 
into Court.. B accepts it in full satisfaction of his claim. The Court should 
also give B his costs of suit, A’s conduct having shown that the litigation was 
necessary. 

(c) A owes B Rs.lOO, and is willing to pay him that sum without suit. 
B claims Bs.150 and sues A for that amount. On the plaint being filed A x^ays 
Ks.lDO into (h)urt and disputes only his liability to pay the remaining Rs.50. 
B acce]ds the Us. 100 in full satisfaction of his claim. The Court should order 
him to pay A's costs. 

Payment into Court. — This and the following rules (which are now in 
t in' same terms as the last Code) were based upon and followed the ])ractic.(^ at 
th<‘ tilin' these sections w<‘re framed, though not now obtaining in England.(l) 
A f)l(‘a of t(‘nder Ix'fore action must, to stop interest, be accompanied by a payment 
into Court after action, otherwise the tender is ineffectual. (2) 

“ To recover a debt or damages.^^ — A suit for an injunction involving 
a declaration of plaintiff's right to ancient lights is not a suit of this character, 
('ven though the Court may have discretion to award damages in lieu of an 
in j miction. (3) It is, however, a well-e.stablished x>ractice to pay into (Vnirt 
money in injunction cases, and though there is no exx^ress provision for such 
a case in the Code in ordinary cases where no declaration of right is sought, the 
principh' muhu’lying r. 4 ought I 0 regulate the discretion of the (h)urt.(4) 

“ At any stage.” — This is ax>parently before dec.n'c as the moni'y is paid 
in sal-isfaction of the “ claims.” (5) As to what, amounts to a comxdiance with a 
din'c.tion in a decree to pay money into Court, see below.(6) When a decree 
t!‘eats an estate as primarily liable to discharge a d(d)t with interest, the 


(1) See Dwarka Das Agurwallah r. Girish 
Clninder Roy, 26 0. 766, 768 (1899); and 
Ann. Pr., 0. 22. 

(2) Haji Abdul Rahman ♦?. Haji Noor 
Mahomed, 16 B. 141 (1801) ; a debtor can 
derive no l>encrit from a rejected offer of 
part-payment ; Kunhya Singh r. Tooyduii 
Singh, 7 W. R. 20 (1867) [dist, Poreshnath 
Mookorjeo v. Kristo Mohun Shaha, 12 W. R. 
50 (1800)1; Watson & Co. v. Dhonendra 
Chimder, 2 (!. 6 , at p. 16 (1877); Ohnnder 
Caiinl Mookerje(‘ v. Jodoonath Khan, 3 C. 


468 (1878). 

(3) Luxumon Nana Moroba Ramkrishna, 
21 B. 602 (1896). 

(4) lb. 

( 6 ) As to notice of deposit affecting question 
of interest, see Kaleo .iToss Ghose v. Puran 
Koomareo, 16 W. R. 304 (1871 ) ; and see also 
Kunhya Singh v. Tooydun Singh, 7 W. R. 20 
(1807) : dist. Poreshnath Mookerjoo v. Kristo 
Mohun Shaha, 12 W. R. 60 (1869). 

( 6 ) Gujadhur Pauree v. Naik Paurce, 8 C. 
628 (1882). 
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I)roprietor or his heir has a right to pay th(‘ money into Coint to satisfy the decreo 
to protect himself from being made responsible to indemnify the sureties. (1) 

Notice.^ — For form of notice S(‘e No. III. of Appendix H to the First 
Schedule. The money can be paid I 0 the plaintiff’s agent or pleader unless the 
(hmrt requires the attendance of the party in person (0. ITT. r. 1). 

‘‘ Otherwise directs.” — See note, post.(2) Where there are conflicfang 
claims, the order of the. Court is required under this rule. (3) 

Acceptance in part. — ^Money may be paid in with a denial of liability 
(see aMe). According to the present English practice in such a case f-he money 
remains in Court. This is, however, not the rule under the Code, and a plaintiff 
can take out the money and prosecute the suit for the balance, though the Court 
has a discretion under r. 2, which must be exercised reasonably, to refuse to 
allow the money to be paid out. (4) So where in a suit on promissory notes, the 
defendant admitted the receipt of a certain sura, but alleging minority denied all 
liability in r(‘spec,t of this, or any other portion of the claim, the plaintiff was 
allowed to take the money out of Court. (5) 

Acceptance in full. — Until issues are settled a plaintiff has no means of 
knowing what ('.ase his adversary means to set up, and if he accepts the amount. 
])aid at the settlement, of issues in full satisfaction, lie does so at the earliest 
])ossible moment, and he is t herefore ent itled to his costs up to that. time. 1’he 
fact tliat li<‘ first refusi's to accejit the money does not deprive him of this light 
to have costs if he does so before trial. (6) 

Cases not within r. 1.- -Where the suit is not one “to recover debt or 
damages ” wit hin t he meaning of this rule, the (kmrt. has a discretion to apportion 
the costs.(7) 


(1) Bissossar Singh v. Nim (■hand Bose, 12 
W. R. no.^ (ISOO). 

(2) Dwarka Dass Agurwallah v. (lirish 
(thunder Roy, 2(i V. 7()G, at p. 709 {IS99). 

(9) Hnji Abdul Rahn»au r. Haji Noor 
Mahomed, 10 B. 141 (ISlll). 

(4) Dwarka Dass Agurwallah ?;. (Jirish 


(.'luinder Roy, 20 (\ 700 (1809). 

(5) B). 

(0) Ardcsir l^iniji r. Sora))ji Pe.stonje, 1 
B. H. (\ R. 70 (J80:i). 

(7) JmxiThion Nanar.MorobaRamkrishna. 
21 B. 502, at p. 509 (1890). 



ORDER XXV. 

Security for Costs, 

1. (/) Where, at any stage of a suit, it appears to the 

When security for costs ^iourt that a sole plaintiff is, or (when there 
may be required from are more plaintiffs than one) that all the 
^****‘^**^' plaintiffs are, residing out of British India, 

and that such plaintiff docs not, or that no one of such plaintiffs 
does, possess any sufficient immoveable property within British 
India other than the property in suit, the Court may, either of 
its own motion or on the application of any defendant, order 
the plaintiff or plaintiffs, within a time fixed by it, to give 
=5ecurity for the payment of all costs incurred and likely to bo 
incurred by any defendant. 

{:2) Whoever leaves British India under such circumstances 
Residence out of British as to afford reasonable probabihty that he will 
not be forthcoming whenever he may be called 
ipon to pay costs shall be deemed to be residing out of British 
[ndia within the meaning of suh-nde {1), 

{.!/) On the apphcation of any defendant in a suit for the 
myment of money, in which the plaintiff is a woman, 'the Court 
tiay at any stage of the suit make a like order if it is satisfied 
diat such plaintiff does not possess any sufficient immoveable 
property within British India. 

2. (7) In the event of such security not being furnished 
Effect of failure to within the time fixed, the Court shall rmke 

umish security. an order dismissiwgr the suit unless the plaintiff 

3r plaintiffs are permitted to withdraw therefrom. 

(7) Where a suit is dismissed under this nde, the plaintiff 
nay apply for an order to set the dismissal aside, and, if it is 
3roved to the satisfaction of the Court that he was prevented by 
iuy sufficient cause from furnishing the security within the 
ime allowed, the (Vmrt shall set aside the dismissal upon such 
3erms as to security, costs or otherwise as it thinks fit, and shall 
ippoint a day for proceeding with the suit. 

{o) The dismissal shall not be set aside unless notice of such 
ipplication has heefn served on the defendant. 
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“ Residing/’ r. 1, sub-rule (1). — An to the meaning of this word, see notes 
to sect. 20, ante. The meaning of the term depends upon the intention of the 
Legislature in framing the particular provision in which the word is used. The 
term here', means residence under such circumstances as will afford a reasonable 
probability that the plaintiff will be forthcoming when the suit is decided. Each 
case must therefore depend on its particular circumstances. (1) A person who 
leaves British India under the circumstances mentioned in r. 1, sub-rule (2), 
is deemed to be residing out of British India. 

“British India.” — As to the meaning of this term, see notes to sect. 1, 
ante. As the residence must be out of British India a plaintiff wlio resides in 
another Province or Presidency of British territory cannot be called on to give 
sec.urity.(2) An inhabitant of foreign territory such as Hill Tippera, must 
give security even though the defendant is also a resident in foreign territory.(3) 
The British cantonment of Secunderabad was held to bt‘ out of, (4) and the 
cantonment of Wadhwan within, (5) British India. 

“ May.” — The exercise of the power cojiferred on the Uom t is not imi)era- 
tive but discretionary to be exercised according to the circumstances of each 
c-ast',(ff) and the Oourt will not order a plaintiff to give secinity unless grounds 
are shown tending to show that the defence is true, (7) or that the suit is not a 
hond jide one, (8) and it appears that the exercise of the power is nccessar}' for the 
reasonable protection of the defendant. (9) 

“Leaves British India/’ r. 1, sub-rule (2).—Wh(‘n a [ffaiutiff leaves 
British India before the case is decided, the defendant should apply to the (h)urt 
under sub-rule (1) to tak<i security for costs, (10) and then, unless there is a 
reasonable probability that he will be forthcoming whenever h(‘, may b(^ called 
on to pay costs, or, that he has sufficient immoveable property in British India 
to meet them, he must give security. If no security is furnish(‘d judgment will 
b(^ passed against the plaintiff by default. But when a case has gone to judgment 
without such application the A])pellate Court cannot pass any order as to the 
costs in the first Court. (11) As to security in the case of appeals, sec 0. XLI. 
r. 10, post. • 


(1) Muhomc'd ShuftLi v. Laldin Abdula, 3 
B. 227 (1878) ; whore a residence of 4 months 
with a statement that it was intended to bo 
permanent was considered insufficient, see Sri 
Ooswanii v. Shri Govardan Lalji, 14 B. 541, 
at 547 (1890). 

(2) Gahan v. Owen, (Joryi 11 (1804) ; as lo 
the Code of 1859, see ss. 34 and 35 of same. 

(3) Koroona Moyce v. Ooma (3iarn, 12 
W. R. 465 (1869). 

(4) Hossain AU Mir/a v. Abed Ali Mirza, 
21 C. 177 (1893). 

(5) Triccaru Panaehand v. Bombay, Bai'oda, 
etc., Ry.. 9 B. 244 (1886). 

( 6 ) Degumbai’i Dobiv.AushootoshBanerjoc, 
17 C. 610, 6J3 (1890); Shama Sundary r. 


Rash Behary Dhur, 3 C. W. N. 753 (1899) ; 
In the goods of Broin Cluuid Moonsheo, 21 C. 
283 (1894) ; Bai Bii’bai v. llovji Mogbji, 23 
B. 100, 102 (1898). 

(7) Shama Sundary v. Rash Behaiy Jlhur, 
supra. 

( 8 ) Namubai v. l)aji Gobind, 35 B. 421 
(19J0). 

( 9 ) In the goods of Prem Uliand Moonshee, 
supra, in which case, as the suit would have 
to proceed as an administration-suit, the 
plaintiff could in no event have been liable 
for the defendant’s costs. 

(10) In re Calcutta aud S. E. Ry. Co., 8 W. 
R. 217 (1867). 

( 11 ) Ib. 
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“ Suit for the payment of money/^ r. 1, sub-rule (3).— -The laat para- 
graph in sect. 380 of the former Code was inserted by sect. 5, Act YI. of 1888. 
A suit “ for money ” is wider than a suit for debts. It is necessary to look at 
the substance of the suit. A suit for money damages is witliin tlie section ; (1) 
such as a suit for possession of ornaments and other tilings, or in the alternative, 
their value. (2) The words formerly appearing, “ independent of the properly 
in suit” have been omitted because the nature of the suit excludes the possibility 
of the property in suit being immoveable. If r the suit is one in whicli tlie chief 
or principal relief asked is the recovery of money, or of movi'ablc property for 
which the plaintiff is liable to pay money, the suit falls within this rule. (3) 

Security. — In terms no exception is made in this rule of Ihe cas(‘ of a 
minor, nor can such an exception be introduced into the rule. The order to 
give security is, however, a discretionary one, and unless in exceptional cases, 
neither an infant plaintiff nor his or her next friend ought to be required to give 
s(‘ciirity for costs. (4) Without deciding the question whether a continuing 
security is necessary, the Supreme Court held that if security has been furnished, 
fresh security will not be demanded unless it. is sliown that the sureties arc* in 
no wise subject to, and have no property within, jurisdic*! ion.(r>) For tlu^ projiej’ 
mode of proceeding on a security-bond sec below. (6) The words “ or shoiv yood 
cause f etc., at the* end of sect. 381 of the last Code, and the last paragraph of 
t hat section, have been omitted. The Court has, however, under sect. 148 power 
to enlarge the time*. 

Calling for security in other cases.— Tlie Code itself provides for the 
taking of seemrity in other cases, such as in staying execution (0. XLl. r. (i, 
0. XliV. r. 13) and where an appeal has been filed (0. XLI. r. 10). It would, 
however, appear that the Court can demand S(‘ciirity in cases for which no 
express provision is mad(\ So though the Court will not require si curity because 
the plaintiff is a pauper or because he is a mere trustee, they will dej so when they 
find that he is not the real litigant but a mere puppet in the hands of another. (7) 
And the rcprc’sentatives of a Hindu testator suing for the performance of religious 
and charitable trfsts created by him, and in which th(‘y are not personally 
interested, should, it has been held, give security for co8tB.(8) 


(1) Dugumhaai Dubi v. Aushootosh 
]?aiiorjce, 17 0. 610, 613 (1890). 

(2) lb. ; followed in Anaiidamoi t'. (lok il, 16 
C. W. K. 763 (1912). 

(3) iJoiiabai v, Tribliowandas, 32 B. 602 
(1908). 

(4) Bai Pirbai v, Devji Meghji, 23 B. 100 
(1898). 

(5) Gibson V. Chisholm, Fulton, 480 (1844) ; 
Bhaishanlar v. Mulji, 35 B. 339 (1910). 

(6) Poyiior Biboe v. Nujjoo Khan, 6 C. 
437 (1897) ; Mingale Antone v. Ramchandra 
Baje, 19 B. 691 ( 1894) ; Copi Nath Chowdhry 
r. Benode Ull Boy, 31 C. 162 (1903); 

AT liC AT OA Ttf 


037 (1901). 

(7) Khajah Assonoollajoo v. tSoloiiion, H 
C. 533 (1887) (citing dictum of P. il. in 
Ram Coomar Kundoo v. Cliundor Kanto 
Mookerjee, 2 C. 233, it pp. 259, 261 (1876)] ; 
Hari Nath v. Ram Kumar Bagcbi, 19 G. L. J. 
59 (1913) ; Goviud i)a^ v. Ramsahoy Jema- 
dar, Fulton, 155 (1843) [if collusion and 
instigation by a third party is proved seciuity 
for costs will be ordered]. 

(8) Brojomohun Poss v, Hurrololl Doss, 6 
0. L. R. 58, 60 (1880) ; and as to suits by 
relators to enforce public rights, sec Cazee 
Mozhur Hossain v. Donobundoo, Bourke, 119, 

A(\ / iQnr.\ 
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Failure to furnish security. — ^Act VIII. of 1859, sect. 35 (sect. 381 of the 
EoriJier Code). The words after “ sect. 373 ” of first paragraph, were inserted 
by sect. 33, Act VII. of 1888, but have now been taken out : vide ante, “ Security.’’ 
The time may be extended under sect. 148. Before dismissing a suit under this 
rule, the Court should see that notice of the order requiring security has been 
served on the party or his pleader.(l) A person whose suit has been dismissed 
under this rule, may, if defendant in a subsequent suit, rely on the same matter 
put forward in the previous suit. Jt was queried whether he could do so if he 
were plaintiff in the subsequent suit.(2) It has, however, recently been held 
that a dismissal of a suit under this rule does not bar a fresh suit for the same 
cause of action. (3) An order dismissing a suit under this rule is a decree and 
open to appeal. (4) 


(1) Timmu v, Dova Rai, 5 (.-. 265 (1882). (3) Hariium Mohanji y. Lalbai, 26 B. 637 

(2) Rungrav e. Sidhi Maliumed, 6 R. 482 (1902) ; s. c., 4 Bom. L. R. 262. 

(18S2) (4) Williania v. Brown, 8 A. 108 (1886). 



ORDER XXVl. 


Commission, 


Commissions lo examine wilnessvs. 

1. Any Court may in any suit issue a (;oimuission for the 
Cases in which Court examination on interrogatories or otherwise 
may issue commission to of any person i*esident within the local limits 
examine witness. jurisdiction who is exempted under tliis 

Code fr*om attending the Court or who is from sickness or 
infirmity unable to attend it. 


An ord(w for the ismie of a commission for the exanmiU’ 
tiou of a witness may be made by the Court 
either of its own motion or on the application, 
supported by affidavit or otherwise, of any party to the suit or 
of tlie witness to be examined. 


Order for commission. 


3. A commission for the examination of a person who 

Where witness resides *1^0 local llimts of the juris- 

Within Court’s jurisdic- diction of the Court issuing the'same may be 
issued to any person whom the Court thinks 

fit to execute. 


Persons for whose 
examination commission 
may issue. 


4. (7) Any Court nvjy in any suit issue a commission for 
the examination of^ — 

(a) any person resident beyond the local 
limits of its jurisdiction ; 

{h) any person who is about to leave such limits before the 
date on which he is required to be examined in Court ; 
and 

(c) any civil or military ojficer of the Goverm^ent who cannot, 
in the opinion of the Courty attend without detriment 
to the public service. 

(;?) Such commission may be issued to any Court, not being 
a High Court, within the local limits of whose jurisdiction suen , 
person resides, or to any pleader or other person whom the Court 
issuing, the commission may appoint. 
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{d) The Court on issuing any commission under this rule 
shall direct whether the commission shall be returned to itself 
or to any subordinate Court. 

5. Where any Court to which application is made for the 
or Request ^ Commission for the examination of 

to wltMM not a person residing at any place not within 

ritbh India. British India is satisfied that the evidence of 
such 'person is necessary, the Court may issue such commission 
or a letter of request. 


CommisBions. — Commissions under the Code are of four kinds : (a) to 
examine witnesses (rr. 1-8, 15-81) ; (b) for local investigations (rr. 9, 10, 15-18) ; 
(c) to examine accounts (rr. 11, 12, 15-18) ; (d) to make partition (rr. 13-18). 
A commission should not be issued for any cause not stated in the foregoing or 
following rules, and when any such cause is shown, the Court has a discretion, 
which, however, must be judicially exercised, to grant or refuse a commission. 
The issue of commissions is governed solely by the provisions of the Code, which 
are exhaustive. (1) An order refusing to issue a commission on the ground that 
the evidence was not necessary has been held not subject to revision under 
sect. G22 (now 115). In the case of those interlocutory orders against which no 
immediate appeal lies, a remedy is supplied by sect. 105.(2) 

To examine witness. — A commission may be issued : — (a) Where a 
person resides outside British India (3) under r. 5. The reference to letters of 
request is inserted, as the provisions of the evidence by Commission Acts, 1859, 
1885 (22 Viet. c. 2 ; 48 & 49 Viet. c. 74), are apt to be overlooked. The British 
Court may request a Com’t in foreign territory to execute the commission, or 
the British Court may itself appoint a commissioner to take the evidence in 
foreign territory, as was done in the first of the cases last cited. Cf. 0, 34, 
r. 6a of the English rules. A Form of Letters of Bequest is given in Appendix H, 
Form 8. (b) Where the person is residenl in British India, ht£t beyond the local 
limits of the Court’s jurisdiction [r. 4, clause (a)], (c) Where the person is 
resident loithin the local limits, (i.) but about to leave such limits [r. 4, clause (h)]. 
Though the case cited (4) is no longer law the Court may, and frequently does, 
instead of issuing a commission, examine a witness under these circumstances 
de bene e^se ; (5) (ii.) persons who are not about to leave, but who are absolutely 


(1) Veerabadran Ohetty t;, Natai'aja De- 
sikar, 28 M. 28 (1901) [in which it was also 
held that the Court may prevent abuse of its 
process as regards summons to witnesses]. 
See cases cited, post. 

(2) In re Nizam of Hyderabad, 9 M. 266 
<1886). 

(3) See In the goods of Gopal Lai Seal, 7 
C. W. N. 806 (1903) ; s. e.. 30 C. 934; Aga 


Mohamed v. NaziruUah, 2 B. L. R. 73 (1868). 

(4) Edwards v. Muller, 5 B. L. R. 262 
(1870). 

(5) In the matter of the German steamship 
DraxdienJeU, 3 C. W. N. 07 (1898), it was held 
that though no written statements had yet 
been filed an application for consolidation of 
actions, and for a commission to examine de 
hene me, was not premature. 
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exempted from attending Court, as purdanashin women under sect. 132, j?ost,(l) 
or other persons of rank exempted under sect. 133, or persons living without the 
jurisdiction who are not bound to attend under 0. XVI. r. 19 ; (iii.) civil and 
military officers who cannot, in the opinion of the Judge, attend Court without 
detriment to the public service (2) fr. 4, clause (c)] ; and lastly, (iv.) persons who 
are from sickness or infirmity unable to attend Com’t (r. 1). 

An application for a commission should not be made except on notice to 
the opposite party. (3) A commission should not issue for any cause not stated 
in these sections, the practice standing upon the statute. (4) Assuming, however, 
that the cause alleged is one mentioned, the Court has a discretion (5) to grant 
or refuse a commission, the question being' in each instance whether a sufficient 
case has been made out, having regard to the disadvantage (6) which attends 
evidence taken on commission. This discretion, however, must, like any other, 
bo judicially and not arbitrarily exercised. 

A Court will not, unless there be an absolute exemption or for strong reason, 
issue a commission to examine a party to the suit ; nor a servant of the party 
applying ; (7) for such a witness may be brought by his master before the Com’t. 
If the proposed witness be a stranger, the Court may consider the importance 
of the matter to which he will testify, and may assume the possibility of his not 
being credible, and the importance of observation of demeanom* ; (8) the oppor- 
tunity which has taken or may take place for his examination de bene esse, (9) and 
the like, and will consider not merely what the plaintiff’s case requires, but what 
justice to the defendant as well as to the plaintiff requires. (10) In a large number 
of cases, where the witness is material, the commission goes as a matter of comse. 
As regards delay in making the application, if a party applies late, but thinks 
it worth his while to incur the expense of taking out a process such as summons or 


(1,) Chamatkar Mohinoy v. Mohos Cliunder, 
3 C. W. N. 750 (]802) ; Mohes Chunder r. 
Manick Lall, 3 C. W. N. 751 (1899) ; Frovat 
Kumareo v. Opuibakissen, 3 C. W. N. 753 
(1899), in which it was held, that if a purdana- 
ahin offends against tho rules of her class that 
does not deprive her of her right to be 
examined under commission. Native ladies 
not exempted under s. 132 should be allowed 
to remain in their palkis in Court while 
giving evidence : Rukea Banu v. Roberts, 1 
B. L. R. S. N., V. (1868) ; Kristomohun 
Mookorjee v. Adarmoney Baboo, 2 Hyde, 88 
(1864) ; Nusrut- Banoo v. Mahomed Sayem, 
18 W. K. 230 (1872). As to examination at 
the witness’s residence, see ZohurutooUah 
Chowdhry v. Asalooddecn Chowdhry, 15 
W. R. 129 (1871). 

<^) See Marshall v. Ghiene, 2 Tayl. & Bell, 
194 (1851) [application to examine C!om- 
inande 9 -in>ChiofJ. 

( 8 ) Tarucknath Mookorjee v, Gouree 
Chum, 3 W. R. 147 (1866). 


(4) See Gopal Chunder v. Kurnodhar 
Moochco, 7 W. R. 349 (18(i7) [as to prisoners, 
seo now Prisoners’ Testimony Act ] ; Marshall 

V. Chiene, 2 Tayl. & Bell, 194 (1851) ; Jic 
Bconodeeny, 2 Hyde, 152 (1864) [infant of 
tender years], 

( 6 ) Burney v. Eyre, 1 Hyde, 68 (1862-63) ; 
Mowji V. Ncmchand, 23 B. 626, 629 (1899) ; 
Nusrut Banoo v. Mahomed Sayem, 18 W. R. 
230 (1872). 

( 6 ) Almost invariably of tho opposite side, 
Amrith Nath v. Bhunput Singh, 20 W. R. 263, 
255 (1873). 

(7) Amrith Nath v. Bhunput Singh, 20 

W. R. 253 (1873). 

( 8 ) Mowji V. Nemekand, 23 B. 626, 628 
(1899) ; citing Berdan v. Greenwood, 20 Ch. 
B. 764. 

(9) Ib. 

(10) Per Cotton, L.J., in Berdan v. Green- 
wood, 20 Ch. B. 764 (1899) ; cited in Mowji 
V. Nemchand, nv^pra. 
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a commission on the chance of deriving benefit from it, the Court should ordinarily 
not prevent his doing so, though it should take care to see that the party does not 
use the late issue of process as an excuse for delaying the final hearing of the 
case ; (1) and a commission has been allowed where the cause was on the peremp- 
tory board of the day, where the issuing of it was not calculated to prejudice 
the defendant or subject him to loss or inconvenience. (2) As to expenses and 
costs of issuing commission, sec r. 15, pout. 

6 . Every Court receiving a commission for the examination 
Court to examine wit- of any person shall examine him or cause him 

eaamineci pursuant thereto. 

Examination of witness. — The parties should appear before the Coiii- 
missioner in person, or by agent or pleader (r. 18). It is the duty of the party 
obtaining a commission for the examination of witnesses to take all such stops 
as are necessary to secure their attendance before the Commissioner. (3) As 
to the latter’s ])owers in this and other resi)ects, see r, 17, post. If one party 
obtains a commission and* the other joins in it, the latter is entitled to examine 
his own witnesses, but he may cross-examine his opponent’s witnesses without 
joining. (4.) In Calcutta the examination and cross-examination is by counsel 
and not by attorney, the examination of witnesses under a commission being of 
the same nature as an examination in open Coui’t.(5) The examination may 
either be viva voce or by interrogatorics.(6) 

7. Where a commission has been duly executed, it shall 
Return of commission returned, together with the evidence taken 

with depositions of wit- under it, to the Court /rom which it issued, 
unless the order for issuing the commission 
has otherwise directed, in which case the commission shall be 
returned in terms of such order ; and the commission and the 
return thereto and the evidence taken under it shall (subject to 
the provisions of the next following rule) form part of the record 
of the suit. 

Return. — The commission may be open, (7) but generally it is directed 
to be executed on or before a certain dat(*, called the returnable date of the 


(1) Hurcc DasB v. Meer Moazzura, 16 W. R. 
447 (1871). 

(2) Janssen v. Dundas, 1 Hyde, 2(i9 (1804). 

(3) Lekraj v. Paloe Kara, 2 A. II. C. R. 210 
(1870). 

(4) Gregory v. Dooley Cband, 14 W. R., 
O. J. 17 (1808) ;• a commission returned before 
a witness is fully cross-examined is inad- 
missible ; Boisogomoff v. Nahapiel Jute Co., 
5 C. W. N. ccxxx. (J901). 

(5) Hofiman v. Framjee, Corylon, 7 


(1804-5) ; Pran Krishna v. Biswanath, 8 
B. L. R. App. 101 (1872). 

(6) Sec Mowji r. Nemehaud, 23 B. 020, 
027 (1899) ; Tarucknath Mookerjec v. Goure© 
Churn, 3 W. R. 147, 150 (1805). 

(7) In Mackellar r, Wallace, Fulton, 10 
(1842), no specifio time was Oxed, but six 
months was held not too long a time for a 
eoramission for the examination of witnesses 
in England to be outstanding 
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commission, though the time within which a commission must be executed may be 
enlarged on application from time to time. The evidence must be taken within 
the time allowed. Where a Commissioner took evidence after the last return 
day had expired it was held that the depositions were inadmissible.(l) The 
return should show on the face of it that the Commissioner had administered 
the oath to himself and the interpreter, if any.(2) Documents attached to the 
return of a commission and identified with the documents referred to in the 
evidence may be read at the hearing of the suit in which the comnaission issued, 
unless they have been objected to on being tendered in evidence before the 
Commissioner. Objection to the inadmissibility of such documents should be 
taken before the ComniiBsioner.(3) 

^0.] 8. Evidence taken under a commission shall not be read 

When depositions may as evidence in the suit without the consent 
be read in evidence. of the party against whom the same is 

offered, unless— 

(а) the person who gave the evidence is beyond the jurisdic- 

tion of the Court, or dead or unable from sickness or 
infirmity to attend to be personally examined, or 
exempted from personal appearance in Court, or is a 
civil or military officer of the Government who cannot^ 
in the opinion of the Courts attend without detriment 
to the public service^ or 

(б) the Court in its discretion dispenses with the proof of 

any of the circumstances mentioned in clause (a), 
and authorizes the evidence of any person being read 
as evidence in the suit, notwithstanding proof that 
the cause for taking such evidence by commission 
has ceased at the time of reading the same. 

Reading of commission. — The last rule provides that the commission 
shall form part of the record. On this ground it has been considered that before 
it is tendered in evidence by the party at whose instance the commission issued, 
the other party is entitled to refer to it without putting it in evidence.(4:) This 
is the practice of the Courts in the Mofu8sil.(5) But according to the practice 
prevailing on the Original Side of the Calcutta High Court, the party obtaining 
the commission tenders it in evidence. If he does not, the opposite party may 
do so. Until evidence taken on commission is tendered, and has been admitted 
as evidence taken on commission is tendered, and has been admitted as evidence 

(1) Gregory v. Dooley Ohand, 14 W. R., (4) Nistarini Dasseo v. Nuudo Lall, 3 

0. J. 17 (1868). C. W. N. ccxxxix. (1899) ; foil. Dwarka Nath 

(2) Pran Krishna v. Biswanath, 8 B, L. R. v. Gunga Dayi, 8 B. L. R. App. 102 (1872). 

App. 101 (1872). (5) Dhaniram v. Murli Lai, 13 C. W. N. 

(3; Struthere v. Wheeler, 6 C. L. R. 109 626; 36 C. 667 (1909); Man Gobinda v. 

(1880) ; SCO Authors’ Evidence Act, 6th Shashindra, 35 C. 28 (1907). 
edition, notes to ss. 6, 33. . , . 
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iti the suit, neither party has the right to make use of it.(l) SeMe^ that the 
mere fact that a deposition was not read and signed in the usual course would not 
by itself prevent the reception of the evidence. (2) Where a commission was 
returned after the witness had been in part, but before he had been fully, cross- 
examined it was held to be inadmissible. (3) Unless there is consent the Court 
may refuse to hear evidence taken by commission, unless the circumstances 
mentioned in clause {a) are shown to exist at the time of trial. (4) But the Court 
may dispense with proof under clause (6\ And where it appears from the deposi- 
tion itself that the person was examined outside the jurisdiction, that is suffi- 
cient.(5) Clause (a) supplies vith reference to r. 4 an omission in the former 
Code. 


Commissions for heal investigations. 

9 . In any suit in which the Court deems a local investiga- 
Commissions to make tion to be requisite or proper for the purpose 
local invesuHtlons. of elucidating any matter in dispute, or of 
ascertaining the market- value of any property, or the amount of 
any mesne profits or damages or annual net profits, the Court 
may issue a commission to such person as it thinks fit directing 
him to make such investigation and to report thereon to the 
Court : 

Provided that, where the Local Government has made rules 
as to the persons to whom such commission shall be issued, the 
Court shall be bound by such rules. 

“ Requisite or proper.” — The Judge should not delegate to a Commissioner 
functions which he can and should discharge himself. He cannot depute a 
Commissioner to inquire into that which can with equal convenience be proved 
in Court. (6) He cannot direct him to take evidence which the Court can take, 
or decide points which the Court can and should decide, such as the trial of the 
most important issues of fact in a case ; (7) deputing, in effect, the decision of the 
case to the Ameen ; (8) as where an Ameen was deputed in a case of disputed 
boundary, the issue turning chiefly on possession before the date of suit. (9) 


( 1 ) Kusum Kumari v. Satya Ranjan, 30 C. 
999, 1003 (1903); Hemanta Kumari v. 
Banku Behari Sikdar, 9 C. W. N. 794 (1906). 

(2) Boisogomoi! v. Nahapiet Jute Co., 6 
C. W. N. ccxxx. (1901). 

(3) Ib. ; see generally Authors’ Evidence 
Act, notes to s. 33. 

(4) Eajah Prithee r. Kara Dhun, 22 W. R. 
331 (1874). 

( 6 ) Qirdhar Nagjishet v. Ganpat Moroba, 
11 B. H. 0. R. 129, 131, 132 (1874). 

( 6 ) Shoshee Ram v. Nobo Kant, 14 W. R. 
190 118701 ! Ram Bhiin v. Ram Monee. 21 


W. R. 280 (1874). 

(7) Buroda Churn v. Ajoodhya Ram, 23 W. 
R. 286 (1876) ; Shitawa v, Bhimappa, 24 B. 
43, 46 (1899). In Kristo Chunder v. Brojo 
Mohun, 22 W. R. 183 (1874), an objection 
that the Court itself should have decided the 
question was overruled. 

( 8 ) Iswar Chandra v. Jugat Kishor, 4 
B. L. R. App. 33 (1870) ; Sangili v. Mookan, 
16 M. 360, 361 (1892). 

( 9 ) Kalee Doss v. Khettro Pal, 17 W. R. 
472 (1872). 
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It is of tlie utmost importance that witnesses should be examined in open Court, 
and by the Court itself. Ameens or other Commissioners must not be made 
the real Judges of important questions of law and fact, which it is the duty of the 
Court itself to determine. Local investigations ought to be restricted to points 
which really require some local inspection for their elucidation. Witnesses 
therefore cannot be examined out of Court, except with reference to points 
for the determination of which local inspection is required. (1) An Ameen 
should be appointed to hold a local investigation only when it is necessary to 
inspect the land, to make maps, to obtain information with regard to physical 
features, to identify land in maps with parcels which are the subject of suit, 
to identify maps with one anotlnu* with the aid of objects to be found on the 
land. For these and similar purposes an Ameen may examini’i witnesses when 
the evidence which they have to give is of such a nature that it ought to be taken 
by him on the spot. Wlu^re, however, any fact can be proved by evidence taken 
otherwise than on the spot it should be taken in Court.(2) In short, the local 
investigation referred to in this rule presupposes the existence on the record of 
independent evidence which requires to be elucidated, and that rule does not 
authorize a Court to delegate to a Commissioner the trial of any material issue 
which it is bound to try, (3) The last Code after the words “ nett profits,*^ ran 

and the satne cannot he conveniently conducted hy the Judge in person These 
words, it was held, showed that when a Judge could conveniently conduct a 
local investigation in person he should do so. The information so derived by 
him was a matter which, of course, he could take into his consideration in 
deciding the case. (4) But it was considered desirable that he should put the 
result on record so that the parties might see what he considered established. (5) 
Though a Judge might view a spot he could not, in a case where the issue was 
whether two persons were man and wife, go himself to the village where the parties 
lived in order that he might make inquiries amongst their neighbours. He should, 
in such case, summon witnesses and examine them in Court.(6) These words 
have now been omitted. And it has been recently held that the omission of 
these words indicates that a Judge should only make a local investigation where 
it is necessary for the purpose of understanding the evidence, and should not do 
so for the purpose of gathering information to be used for his judgment, for if 
additional information is required his proper course is to appoint a Commissioner 
whose report can be used in evidence and who can be examined as a witneB8.(7) 

“May issue.” — The Judge has a discretion which must be judicially 
exercised to grant or refuse a local investigation. A local investigation is not 
imperative in every case, and a Judge is not bound to issue a commission of his 

(1) Shadhoo Singh v. Ramanoograha, 9 Ram Narain v, Odindra Nath, 17 C. W. N. 
W. R. 83 (1868) ; Bindabun Chunder v. 369, 374 (1911) ; 16 C. L. J. 17 23. 

Nobin Chunder, 17 W. R. 282 (1872). (4) Dwarka Nath f. Prosunno Kumar, 1 

(2) Bindabun Chunder v. Nobin Chunder, c. W. N. 682 (1897 ) ; Joy Coomar v. Bundhoo 
supra ; Iswar Chandra r. Jugat Kishor, 4 Lall, 9 C. 363 (1882). 

B. L. R. App. 33 (1870) ; the local investiga- (5) Joy Coomar v. Bundhoo Lall, supra. 

tion, however, does not refer to questions of ( 6 ) Jhubhoo Sahoo v. Mussamat Jusoda, 

, title to andpossession of the lands themselves; 17 W. R. 230 (1872). 

Sangili v, Mookan, 16 M. 360, 352 (1892). (7) Raikishori v. Kumudini, 16 0. L. J. 

(3) Sangili v. Mookan, 16 M. 350 (1892) ; 138 (1910). 
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own motion.(l) Though the propriety of the order may, under sect. 105, he 
questioned in regular appeal, it cannot be made the subject of direct or special 
appeal. (2) ^ When a Judge has ordered a fresh local investigation, his successor 
should not interfere with the order, but carry it out before disposing of the case ; (3) 
nor where one inquiry has been carried on, should a second issue for the same 
purpose without setting aside the first. (4) If the Court considers it necessary 
to order an inquiry, such an inquiry cannot be left to be made after decree. (5) 

Such person.” Subject to^ the Proviso, any person whom the Court 
thinks fit may be appointed. A Munsif may be appointed Commissioner.(6) 
The section itself, however , does not now require that an officer of Gov(!rnment 
should be appointcd.(7) But a Judge* should not order a Subordinate Judge, 
whose judgment is before him on api)eal, to go and inspect the locality and make 
a report. A Judge from whose decision an appeal is pending, is the most un- 
suitable person to mab? such investigation. (8) 

“To make such investigation.” — A Commissioner is bound not to go 
beyond the points referred to him for inquiry.(9) Where a Commissioner 
was only appointed to draw a map, and no power was given to him to take 
evidence, statements of persons recorded by him were held not to be evidence, 
and ought not to have been looked at by the Judge.(lO) Notice should be given 
to the parties of the time when the local investigation will be hBld.(ll) 


10. {!) The Commissioner, after such local inspection as 
Procedure of Commis- he deems necessary and after reducing to 
^^^f®*** writing the evidence taken by him, shall 

return such evidence, together with his report in writing signed 
by him^ to the Court. 

(;:^) The report of the Commissioner and the evidence taken 
Report and depositions by him (but not the evidence without the 
to be evidence in suit. report) shall be evidence in the suit and shall 
form part of the record ; but the Court or, with the permission of 
the Court, any of the parties to the suit, may examine the Com- 
mission personally in open Court touching any of the matters 
Commissioner may be referred to him or mentioned in his report, 
examined in person. iq report, or as to the manner in 

which he has made the investigation. 


(1) McDonald v. Munar Roy, 3 W. R., Act 
X., 163 (1866). 

(2) Graham v. Lopez, 1 W. R. 141 (1864) ; 
Bykimt Nath v. Pearoo Monoo, ib., 196 (1864) ; 
Poorno Persad v, Chundernath, ib., 249(1864) ; 
Rash Behareo v.SahebRoy, 12 W. R. 76 ( 1869). 

(3) Shurrioollah v. Bawl Mimdal, 1 W. R. 
102 (1864). 

(4) Nowab Syud v. Surusautty Dobia, 23 
W. R. 93 (1874). 

(6) Jugodumba Dobia v. Rohinee Debia, 23 
W. R. 422 


(6) Churamun Singh v. Anoop Singh, 11 
C. L. R. 633, 637 (1882). 

(7) Doorga Dasa v. Gooroo Churn, 6 W. R., 
Act X.. 81 (1866). 

(8) Roy Sultan v. Mussumat Laloo, 17 
W. R. 300 (1872). 

(9) Ram Dhun v. Ram Moneo, 21 W. R. 
280 (1874). 

(10) Shitawa v, Bhimappa, 24 B. 43 (1899). 

(11) Kristo Monee v. Eglinton, 12 W. B. 
139 (1869); Jhubhoo Sahoo v, Mussamat 
.IiiRoda. 17 W. R. 230 ^18721. 
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. Where Me Court is for any reason dissatisfied mith ijm 
proceedings of the Commissioner ^ it may direM such further inquiry 
to he made as it shall think jit. 


Procedure. — A day should be fixed for the return of the report, and then 
for hearing objections to it.(l) The report and evidence are filed, and become 
part of the record (vide postf “ Shall be evidence ”). The evidence without 
the report is not evidence in the suit. It may be, however, that oral testimony 
may not be necessary, as where a Commissioner is simply deputed to make a 
measurement, and it is not necessary that the report must have depositions 
attached to it to make it legal evidence, (2) though, if there be depositions, these 
cannot go in without the report. The latter cannot be rejected because the 
Ameen’s remuneration has not been paid.(3) The Court considers the report 
and evidence taken, subject, of course, to any objections that may be taken to 
them by either party along with the other evidence on the record, (4) and may 
examine the Commissioner and take further evidence, as to which, see ^ost. 
While the report may be looked to to explain a map, (5) the Court should not 
(piestion the correctness of a map attached to a report which is not impugned 
by either party. (6) 

“ Shall be evidence.*^ — The report, and evidence if the investigation is 
completed, (7) is evidence upon whatever materials it is based, though, of course, 
it will have more or less weight according as the basis of it is more or less reason- 
able and valid, (8) and although the Court may have exercised its discretion 
unwisely and wrongly in ordering an inquiry or in giving the Commissioner too 
extensive power8,(9) but not if the proceeding is without jurisdiction. (10) The 
Court is not bound by the report, but may inquire further into the matter if 
there is any necessity for so doing. The report is for the assistance of the Court, 
and is part only of the evidence, and other evidence may be received to explain 
it or show that it was wTong.(ll) The Court is at liberty to a'dopt a portion of 
the report, and reject the rest. (12) The report is sufficient evidence to support 
a decree if it is believed by the Court and considered sufiicient Without further 


(1) Kam Narain v, Goburdhun Lall, 21 
W. R. 2 (1873). 

(2) Chunder Monee v. Nilumbur Mustofee, 
7 W. R. 43 (1867). 

(3) Jagat Kishore v. Dina Nath, 17 C. 281 
(1889). 

(4) Ib. 

(6) Mahomed Anwar v. Roy Chunder, 17 
W. R. 521 (1872). 

(0) Brijonath ChoWdhry v. Lall Meab, 14 
W. R. 391 (1870). 

(7) Kalec Bass v. Dob Narain, 13 W. R. 
412 (1870). 

(8) Uhunder Coomar v. Joy Chundeff, 19 
W. R. 213 (1873) ; see Sheo Narain ». Boodh 
Singh, 11 W. R. 423 (1869) ; JaMobee 


Chowdhrain v. Collector of Mymensingb, 8 
W. R. 287 (1867) ; Bole Gobind v. Chamoo 
Sing, 40 W. R. 312 (1868) ; Khajah Abdool v. 
Bhuttoo Sheikh, 22 W. R. 360 (1874). 

(9) Umbica Churn v. Goluok Chunder, 9 
W. R. 696 (1868); Rajnath Pandah v. 
Doorga Lall, 12 W. R. 138 (1869) ; of. Shah 
Nuthoo V. GhuneBsam ^Singh, 8 W. R. 267 
(1867). 

(10) Nidhoo Sircar v. Phillippe, 10 W. R. 
163 (1868). 

(11) Azim Sarung t;. Alimooddeen, 17 
W. R. 270 (1872); as to further evidence, 
vide 'post. 

(12) Poreshnauth Mookerjeo v. Martin, 1 ^ 
W. R. 93 (1864). 
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evidence to corroborate it.(l) The report i» evidence in the suit in which it is 
made, but in that suit only. (2) 

Examination of Commissioner. — ^The Commissioner may be examined 
in person. This provision, it has been said, was probably considered necessary 
because an Ameen is something like an arbitrator, and it may have been thought 
that he could not be examined as to his proceedings. (3) In a recent case it 
was said that the object of this provision was to protect the Commissioner 
(who is a quasi judicial officer) on grounds of public policy from vexatious 
examination by either party, and it was held that a Court cannot arbitrarily 
withhold permission to examine a Commissioner for accounts asked by a 
party.(4) Charges against the Commissioner ought to be fully inquired into.(6) 
This and the last rule do not contemplate the tender of further evidence after 
the report, except the examination of the Commissioner himself, but they do not 
forbid it. They arc consistent with either course, and the point must be decided 
on general principles, according to the facts of each case. (6) Sub-rule (3) as to 
further inquiry is new. 

Appellate Court.-^The report must be taken into consideration by the 
Appellate Court, even though iir may be of opinion that local investigation 
should not have been made. (7) If the Court finds the report deficient in any 
point it can send for the Commissioner and examine him. (8) An Appellate 
Court ought not to interfere with the result of a local inquiry except upon clearly 
defined and sufficient grounds, which must be expressed in its judgment. (9) 
On the other hand, the report should not be made the basis of a judgment to 
the total disregard of the other evidence on the record.(lO) 


Commissions to examine accounts. 

11. In any suit in which an examination or adjustment of 
Commission to examine accounts is necessary, the Court may issue a 
or adjnst aeeounis. commission to such person as it thinks fit 
directing him to make such examination or adjustment. 


(1) Seetaram Mookoijee v. Ramnarain 
Mookerjee, 0 W. R. 61 (1860). A Munsif’s 
report of a local investigation when not shown 
to be substantially erroneous in its data or 
reasoning should convey the greatest weight 
as evidence of the facts it sets forth : Wise v, 
Ameeroonnissa Chatoon, 3 W. R. 219 (1866). 

(2) Denobandhu Ghose v. Nistarini Dasi, 
12 C. L. R. 60 (1882). 

(3) Azim Sarung v. Alimooddeen, 17 W. R. 
270 (1872) ; sed qv. as to Amin’s position. 

(4) Sitaxam v. Ram Prosad Ram* 19 
C. L. J. 87 (1913). 

(6) Abdool Kurreem v. Campbell, 8 W. R. 


172 (1867). 

(6) Grish Chundor v. Soshi Shikhareshwar^ 
27 C. 961, 966 (1900) ; s. c., 4 C. W. N. 631. 

(7) Rajnath Pandah v. Doorga Lall, 12 
W. R. 136 (1869). 

(8) Sheo Dyal v. Hodgkinson, 24 W. R. 
342 (1876). 

(9) Ranee Sarut v. Baboo Prosunno, 16 W. 
R. (P. C.) 16 (1870) ; s. c., 13 Moo. I. A. 607 ; 
cf. Protab Chundor v. Ranee Surnomoyeo, 19 
W. R. 361 (P. C.) (1873); Nilmadhub v. 
Raj Kishore, 18 C. L. J. 220 (1913). 

(10) Bustee Sahoo v. Jeo Narain, 24 W. R. 
338 (1875). 
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12. (J) The Court shall furnish the Commissioner with such 
cjourt to give Commis- proceedings and such instructions 

sioner necessary instruc- as appear necessary, and the instructions 
shall distinctly specify whether the Com- 
missioner is merely to transmit the proceedings which he may 
hold on the inquiry, or also to report his own opinion on the 
point referred for his examination. 

(;i^) The proceedings and report (if any) of the Commissioner 
„ ^ ^ shall be evidence in the suit, hut where the 

to be evidence. Court Court has reason to be dissatisfied with them, 
^ulrv direct such further inquiry as it shall 

* think fit. 

Accounts. — These and the next rule correspond with sects. 180 and 181 
of tlie Code of 1859, which in their essentials are the same as the present law.(l) 
A Court may issue a commission under r. 11 without the consent of parties ;(2) 
but where the reference had been made by consent, it was, under the circum- 
stances of tlie case last cited, regarded as made on an agreement that the Com- 
missioner should decide the questions of fact referred to him reserving questions 
of la w to be disposed of by the Court . (3) As to the proceed ings on the commission, 
vide post. Presidency High Courts on their Original Side have a procedure and 
officers of tlieir own in and for the taking of accounts, and it has in consequence 
been liold that the provisions of the Code relating to the adding of parties should 
be adapted cy pm to tlie requirements of the Court in its ordinary civil juris- 
diction. (4) A reference to the Kegistrar of the High Court has, however, been 
treated as having been made under the former section.(6) Tlie rule does not 
require that the Commissioner should be sworn or affirmed.(6) A direction to 
a Commissioner to take accounts under these rules is not a preliminary decree.(7) 

“Necessary,” — It was held where the plaintiff filed Ids books in Coui’fc 
and they were not impugned, that a commission should not have issued, but 
the plaintiff should have made up the account himself. (8) Where there is 
objection and the items of objection are few in number, they may be disposed 
of in open Court. If, however, they arc numerous, and in order to dispose of 

of tho certificate made by the Commissioner 
in tho Bombay High Court, see Rustomji v. 
KesBowji, 3 B. 161 (1879) ; and as to exten- 
sion of time for making of motion to vary 
report, seo Hurmusji v. Bomonji, 9 B, 260 
(1886). • ' 

(6) Rai Narsingh v. Rai Narain, 3 A. 
H. C. R. 217, 232 (1871). 

(7) Narayan Balkrishna v. Gopal Jiv Ghadi, 
38 B. 392 (1914) ; and see Kaluram Piichand 
V. Gaugaram Sakharam, 38 B. 331 (1913). 

(8) Chand Ram v. Brojo Gobind, 19 W. R, 
14 (1873). 


(1) Chetty V. Mahomed Essa, 6 C. W. N. 
092, at p. 706 (1901). 

(2) Watson v. Aga Mohodee, 1 1. A. 346, at 
p. 362 (1874). 

(3) Ib. 

(4) Vakatchand v. Advocate-General, 8 
B. H. C. R. 96, 100 (1871), whore it was held 
that when a decree had been passed referring 
the matter to the Commissioner’s office to 
have accounts taken and property sold, the 
Court had still power to add a party to the 
suit. 

(6) Chetty v. Mahomed Essa, 6 C. W. N. 
692, at pp. 699, 705 (1901 ). As to the nature 
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them it is necessary to enter upon complicated inquiries, the proper course to 
pursue is to appoint a Commissioner. This course may properly be pursued 
in the first instance if the account required is not of such a nature as to render 
it probable that there will be no difficulty in dealing witli the disputed items in 
Court.(l) 

Examination. — The Court furnishes the Commissioner with such proceed* 
ings and instructions as are necessary (r. 12). The Commissioner may examine 
the parties and any witnesses (2) which may be produced, and call for and examine 
documents relevant to the inquiry |r. 16). 

Proceedings. — This includes both the evidence taken (3) and the Com- 
missioner’s report or opinion. (4) A distinction is drawn in the second paragraph 
between the proceedings which may or may not be accompanied by a report of 
the Commissioner’s opinion and the report. The section is now more clearly 
worded. 

“ Shall be evidence.” — Tlie Commissioner’s proceedings arc an inquiry 
for the information of the Court, not a trial. His position is different from 
that of a Judge tr5dng if cause. The proceedings, which include his report 
when he is required to report, arc under this section to be treated as merely 
evidence in the cause. If, therefore, he finds a fact, his finding is only evidence 
of that fact, but not a decision upon it. The report cannot be regarded as a 
judgment of a Court, for, standing by itself, it is inoperative. It requires 
affirmance by an order of a Court to make it operative. (5) It is only evidence 
if the Court is not dissatisfied with it. The section does not restrict the grounds 
of dissatisfaction. (6) The Court must be satisfied with the proceedings before it 
adopts them. The Court will no doubt in all cases give due weight to the opinion 
pf the Commissioner ; and tlie duty cast upon it of satisfying itself as to the pro- 
ceedings is in practice modified to this extent, tliat it is usual to confine the 
examination to those parts of them to which exception has been taken by the 
parties ; but the duty to that extent at all events remains, and can only be dis- 
charged by such an examination as is sufficient for the purpose of satisfying the 
Court that the investigation has been conducted by tlie Commissioner fairly and 
in accordance witli law. (7) 

Powers and duty of Appeal Court. — The fact that the judgment of 
the Court of first instance is an affirmance of the report of a Commissioner, 
does not affect the powers of a Court of Appeal, though when the case comes 
before the latter the situation is, of course, somewhat different. What has 


(1) Degambar Mozumdar v. Kallynath 
Roy, 7 C. 654, 657 (1881) ; Annoda Persad v. 
Dwarkanath Gangopadhya, 6 C. 754 (I 88 I), 
in which oases the procedure in taking 
accounts is laid down. 

(2) Chand Ram v. Brojo Gobind, 19 W. R. 
14 (1873), on this point is not law. 

(3) As regards the case of Chand Ram v. 
Brojo Gobind, 19 W. R. 14 (1873), see last 
rule. In Rai Nursingh v. Rai Narain, 3 
A. H. C. R. 217, at p. 233, it is pointed out 


that the depositions are to be returned with 
the report. 

(4) Ib. ; Chetty v. Mahomed Essa, 5 
C. W. N. 692, at p. 707 (1901). 

(5) Chetty v. Mahomed Essa, 5 C. W. N. 
692, at pp. 701, 706, 707 (1901). 

(6) Ahmed Nanabhai v. Khasaji Karimbhai, 
6 B. H. C. R.', A. 0. J. 149, 150 (1869). 

(7) Chetty v. Mahomed Essa, 6 C. W. N. 
692, at pp. 706, 707 (1901). 
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then to be dealt with is the decree of the Court below, and when this gives 
effect to the findings of the Commissioner, there is the added weight of the 
Judge’s decision. But the duty of the Appellate Court is commensurate with 
that of tlie Court of first instance, and if it is dissatisfied with the proceedings 
in wliole or in part, it is incumbent on it to do that which the Lower Court ought 
to iiave done, namely, to set them aside either wholly or partially, and send 
the matter back for such further inquiry as may be necessary. (1) It is open to 
tlie Court of Appeal to deal with the report on matters of fact, and its powers 
are not limited any more than are those of the%*8t Court to questions of principle 
when examining such report.(2) In the first of the cases last cited, Maclean, C. J., 
was of opinion that if there had been a fair investigation of the matter by the 
Registrar or Commissioner, and his finding had been confirmed, the Appeal 
Court ought not to interfere except on the strong ground of manifest error or 
manifest abuse. (.3) 

Commissions .to make partitions. 

13. Where a preliminary decree for partition has been passed, 

to make may, m any '■case not frovided for 

parution of immoveable by section i)Jt, issue a commission to such 
property. person as it thinks fit to make the partition 

or separation according to the rights as declared in such decree. 

14. (-/) The Commissioner shall, after such inquiry as may 
[ Procedure of Commis- be necessary, divide the property into as 

many shares as may be directed by the order 
under which the commission was issued, and shall allot such 
shares to the parties, and may, if authorized thereto by the said 
order, award sums to be paid for the purpose of equalizing the 
, value of the shares. 

{C) The Commissioner shall then prepare and sign a report 
or the Commissioners {where the commission was issued, to more 
than one person and they cannot agree) shall prepare and sign 
separate reports appointing the share of each party and dis- 
tinguishing each share (if so directed by the said order) by metes 
and bounds. Such report or reports shall be annexed to the 

(]) Chetty V. Mahomed Essa, 6 C. W. N. tho first Court ; but see Venkata v. Venkata- 
692, at pp. 701, 706, 707 (1901). ramaiya, 1 M. H. C. R. 418 (1863) ; Kantee 

(2) Chetty v. Mahomed Essa, 6 C. W. N, Chuuder v. Gopeo Madhub, 11 W. R. 3 
692, at pp. 701, 706, 707 (1901) ; Ahmed (1869) ; and Soth Qujmull v. Mussumat 
Nanabhaiv. KhasajiKaiimbhai,6B. H.C. R. Chaheo, 2 I. A. 34^1874), in which tho 
149, A. C. J. (1869) j Kankatala V. Foleshetti, Privy Council refused to entertain objections 
6 M. H. C. R. 36 (1870) [diss. from Sarapa v. to an account which had not been brouglit 
Malai, 1 M. H. C. R. 1 (1862) ; Venkata v. to the notice of the first Court or made a 
Venkataramaiya, ib. 418 (1863)]. In the ground of appeal in India, 
second and tlfird cases it was held that the (3) Chetty v. Mahomed Essa, 6 C. W. N. 
Appellate Cpurt would examine the accounts 692 (1901). 
even if no exception were taken to them in 
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commssion and transmitted to the Court ; and the Court, after 
hearing any objections which the parties may make to the report 
or reports, shall confirm, vary or set aside the same. 

(S) Where the Court confirms or varies the report or reports 
it shill pass a decree in accordance with the same as confirmed or 
varied ; hut where the Court sets aside the report or reports it shall 
either issue a new commission or make such other order as it shall 
think fit • 


Revenue paying land. — The jurisdiction of the Civil Court in matters of 
partition of revenue paying land is restricted only on questions affecting the 
right of Government to assess and collect in its own way the public re venue. (1) 
See notes to sect. 54. 

“ Commissioner.^^ — In the last Code the plural was used. It was held 
by Pontifex, J., that the Court was not bound to appoint more than one Com- 
missioner ; but Field, J., doubted whether, having regard to the language of the 
third clause of the formA* section, this vras so.(2) And a Full Bench of the 
Allahabad High Court held that the Court could not legally issue a commission 
to one Commissioner only.(3) The Court may now issue a Commission to one 
or more persons. Commissioners have been looked on as officers of Court acting 
by a majority, (4) though it is no longer so as regards Commissioners appointed 
to make a partition. Commissioners have no lien on the return for their fees, 
and cannot refuse to give it up until they are paid.(5) When a Commissioner 
is unable to execute the commission, the plaintiff may apply for the issue of a 
fresh commission and the Court should grant such an application. (6) 

Report.~“A party on the original side of the High Court desiring to move • 
to vary a report made by the Commissioner, must not only file his exceptions 
to such report, but must also make his motion to vary it, within twenty days 
after the filing of the report ; or, if the Judge or the Court have allowed him 
further time for such application, then within the further time so allowed.(7) 

Metes and bounds.’’ — These are merely tlie measurements and the 
limits of the shares which may be mentioned in tlie Commissioner’s report. 

Bounds ” there do not mean a wall to be built. A Court has no power under 
this section to order its Anieeu to cause a wall to be built separating portions of 
property of which partition has been decreed.(8) 


(1) Jogodiahury Dobea v, Kailash Chundra., 
24 C. 726 (1897) ; Ruttun Monec v. Brojo 
Mohun, 22 W. R. 11 (1874) ; Ajoodhia Lall 
V, Gumani LaU, 2 C. L. R. 134 (1878); 
Chundeioath Nundi v. Hur Narain, 7 C. 163 
(1881) ; Zahnm v. Gouri Sunkar, 16 0. 198 
(1887) ; Debi Singh v. Sheo Lall, 10 C. 203 
(1889) ; Hemanta Kumari v. Jagadindra 
Nath, 18 C. L. J. 626 (1913). 

. (2) Gyan Chunder v. Burga Churn, 7 C. 
318 (1881). 

(3) Mulchaud v, Muhammad Ali Khan, 


29 A. 235 (1900). 

(4) Rajenrlra Matilal v. Ramnarayan 
Matilal, 3 B. L. R. App. 3 (1869). 

(6) Rajraoheeny v, Muddosooduu, Bourke, 
24 (1865). 

(6) Masum-un-iiissa v. Latifan, 32 A. 310 
(1910). 

(7) Narrottam v. Hari Chand, 13 B. 368 
(1889). 

(8) Sohan Lai i*. Hardeo Sahai, 19 A. 194 
(1896). 
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Decree. — In suits for partition of immoveable property not paying revenue 
to Government, tlie Court, if it lias the information before it necessary to enable 
it to make a decree not only declaring the rights of the parties but actually 
fixing the particular areas, or rooms, or parts of the houses, as the case may be 
of which possession is to be given to the parties respectively in partition, ma} 
make such a decree without employing the procedure of these rules, and the decree 
so made would be enforceable in execution, and possession of the respective areas 
rooms, etc., could be given to the parties in execution of the decree.(l) Bui 
where, as most generally happens, a Court hSs not tlie information necessary tt 
tlie making of such a decree, it must make a preliminary or interlocutory decree 
of a declaratory nature, and then adopt the procedure of these rules by appointing 
a Commissioner, or Commissioners, whoso duty will be, not to give possession 
for at that period there would be no decree capable of execution by possession 
but who should allot such shares to the parties, award the sums to be paid ir 
case sums are to be paid, and tlien prepare and sign a report appointing the 
sJiares and distinguishing such shares by metes and bounds, if ordered so tc 
do. (2) The Commissioner, or Commissioners, must then submit that reporl 
to tlu^ Court, and the Court, after giving the parties an opportunity of object- 
ing (3) to the report, might under the last Code quash the report and proceedings 
of the Commissioner or Commissioners, and issue a new commission, or (where 
the Commissioners agreed) pass a decree in accordance witJi the report. The 
decree in accordance with such report would be a decree allottmg the specific 
shares, areas, rooms, etc., distinguishing them, where possible, by metes anc 
bounds or other adequate description, and decreeing to tlic respective partief 
possession of those portions of the property allotted to tliem. In the latte] 
case that would be the final decree. It is true that the interlocutory decre< 
would be appealable, (4) but for all that it is not the final decree or the decre( 
which is capable of execution, except possibly for such costs as’ it might aware 
to be paid. It is merely of the character of an interlocutoiy and declarator) 
decree.(5) It is only after a decree has been made by the Court expressing iti 
approval of the partition scheme that there is any decree capable of executioi 
as a partition-decree. (6) In a case whicli falls under the second of the above 
mentioned categories, the appointment of a Commissioner, whether ho be th( 
Amin of tlie Court or some one else, is not the issuing of a process in executioi 
of a decree, nor aie any proceedings of such Commissioner the carrying out 0 
any process in execution. The time has not yet arrived for execution of th< 
decree. (7) Proceedings under this rule for the purpose of effecting partition ar( 
proceedings in the suit itself, and not proceedings in execution of a decree. (8 

(1) Krishnamachariar v. Kuppummal, 31 Mohun, 12 0. 209 (1885) ; Dulbin Golab 1 

M. 640 (1908). Raclha Dulari, 19 0. 4(53 (1892); Bolorau 

(2) Shah Muhammad v. Hanwant Singh, 20 Dcy v. Ram Ghundra, 23*0. 279 (1896). 

A. 311, 312-314 (1898). (5) Shah MuhainmaM v. Hanwant Singh 

(3) Shah Muhammad v. Hanwant Singh, su]jra. 

myra; sue as to acquiescence barring (6) Abdus Samad Abdur Razzaq, 2 J. A 
objection, Gyan Chunder v. Durga Churn, 409, 411 (1899). 

7 C. 318 (1881). (7) Shah Muhammad v, Hanwant Singli,2( 

(4) Shah Muhammad v. Hanwant Singh, A. 311, 312-314 (1898). 

avyra ; see Bhola Nath v. Sonamuni Dasi, (8) Dwarkanath Misscr v, Barinda Natl 
12 C. 273 (1885); Bepin Bohari v. Lai Misscr, 22 C. 425 (1895) ; foil, in last case. 
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Tlie amendments in clause (2) and the addition of clause (3) replace the following 
words in the former section ; “ cither quash the same and issue a new commission 
or (where the Commissioners agree in their report) pass a decree in accordance 
therewith.” The provisions are the same with this difference, that the Court 
has not now to pass a decree where the Commissioners agree, but has in every 
case power to confirm, vary, or set aside.(l) The action of an Amin appointed 
under this rule in a partition-suit to demarcate the shares assigned to the respec- 
tive parties to the suit is not tlie executing of a process for enforcing the judgment 
within the meaning of article 164 of the second schedule to the Indian Limitation 
Act, 1877.(2) An order passed in a suit for partition, subsequently to the pre- 
liminary decree appointing a commission to make the partition, is not an order 
in execution, and therefore is not appealable under sect. 47. It is an inter- 
locutory order pending the suit which has not been finally decided ; and the appel- 
lant may take objection to it in an appeal against the final decrce.{3) Where 
in suits for partition, possession is sought of a definite share of a property consist- 
ing of a number of houses, the principle in such cases is, that if a property can be 
partitioned without destroying the intrinsic value of the whole property or of 
the shares, such partition otight to be made ; but where partition cannot be made 
without destroying the intrinsic value of the property, then a money-compensa * 
tion should be given. (4) The decree must be stamped. (5) 

Appeal. — ^An application for the appointment of a Commissioner was held 
not to be a matter coming within the scope of sect. 244 (now 47), and therefore 
no appeal lay from an order made on such application. (6) 


General provisio7i8> 

15. Before issuing any commission under tliis Order, the [1 
Expenses ot oommls- Court may order such sum (if any) as it 
Sion to be paid Into Court, thinks reasonable for the expenses of the 
commission to be, within a time to be fixed, paid into Court by 
the party at whose instance or for whose benefit the commission 
is issued. 


Costs. — Costs of a commission to take evidence was generally made costs 
in the cause ; (7) and this has been done where a commission issued to examine 
a purdanashin at her own request. (8) A Commissioner has no lien on, a return 
of partition for his fees, and cannot refuse to give it up till they are paid.(9) 


(1) Cf. Jankl Prauad v. Gauri Sahai, 28 
A. 76 (1906), where it was held that the 
Court might accept or reject the report but 
could not modify it. 

(2) Shah Muhammad v. Hanwant Singh, 
20 A. 311 (1898). 

(3) Jogodishury Doboa v. Kailash Chundra 
Lahiry, 24 C. 725 (1897). 

(4) Ashanullah v. Kali Kinkur Kur, 10 C. 
675 (1884). 


( 6 ) Balaram v. Ramkrishna, 29 B. 366 
(1905). 

( 6 ) Jatla Mallayya v. Madepalli, 17 M. L. J. 
144 (1906). 

(7) Gahan v. Owen, Coryt. 11 (1864-66). 

( 8 ) Monendrobhoosuu Biswas v. Soshee- 
bhoosun Biswas, 6 C. 866 (1880). 

(9) Rajmoheeny Dabee v. Muddoosoodun 
Dey, Bourke, 24 (1866). 
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While it is competent to a Court to require that a sum should be deposited, the 
omission to exercise this power does not debar a Commissioner from recovering 
his remuneration fiom the party at whose instance he was engaged.(l) It has 
been held by the Madras High Court ( 2 ) that the Code does not authorize the 
dismissal of a suit on refusal or failure of a party to deposit the amount ordered 
under this section. When after the issue of a commission it is found that the 
work is in excess of the amount paid in for the costs of the commission, and that 
the party at whose instance the commission was issued is not willing to pay, 
the only way in which the additional costs can be realized is by making the amount 
costs of the suit, and entering the same in the decree. An order for depositing 
additional costs when not entered in the dec;ree cannot be enforced.(3) 


16. Any Commissioner appointed under this Order may, 
Powers oi Commis- unless otherwise directed by the order of 
siowrs. appointment,— 

(а) examine the parties themselves and any witness whom 

they or any of them may produce, and any other 
person whom the Commissioner thinlcs proper to call 
upon to give evidence in the matter referred to him ; 

(б) call for and examine documents and other things relevant 

to the subject of inquiry ; 

(c) at any reasonable time enter upon or into any land or 
building mentioned in the order. 

Powers. — A Commissioner has wide powers and discretion to inquire as 
lie may into the matters referred to him for investigation. (4) He is entitled 
to tarke evidence in the matter referred to him. (5) Where instructions are 
given m the presence of both parties, and no objection is made by either then 
and there, they have no ground of complaint after the Commissioner has carried 
out his instructions, if the Court acts upon his report. ( 6 ) He cannot, however, 
go beyond the terms of the order appointing him. (7) 


17. (i) The provisions of this Code relating to the sum- 
Attendance and exami- moning, attendance and exaniination of wit- 
natfon ot witnesses More nesses, and to tlie remuneration of, and 
Commissioner. penalties to be imposed upon, witnesses, shall 


(1) Gopalaratnamayyar v. Bupala Nara- 
simma, 4 M. 399 (1882) ; as to naturo of 
remuneration, see Ragava Chariar v, Vedanta 
Chariar. 3 M. 269 (1881). 

(2) Ragava Chariar v, Vedanta Chariar, 3 
M. 269 (1881). 

(3) Tadhin Proshad Singh v. Sardar Coo- 
mar Narayan Singh, 10 C. W. N. 234 (1906). 

(4) Mohun Lall v. Unnopoorna Dossee, 9 
W. R. 666, 668 (1868) ; as to calling for wills, 
see Unnopoonah Dahee v. Ranee Kolocho- 
monoy, Fulton, 83 (1839). 


(5) Tincouri Debt v. Suttya Boyal Bannerji 
6 C. L. J. 105 (1889) [duty of Commiasionei 
when examining accounts]. 

(6) Bissessur Roy Kanchun Roy, IJ 
W. R. 165 (1869). ^ 

(7) Ram Dhun v. Rom Monee, 21 W. R 
280 (1874) ; Shibo Soondureo v. Bam Chundet 
17 W. R. 469 (1872) ; Bustee Sahoo v. Jei 
Narain, 24 W. E. 338 (1876) ; Bijoy Gobint 
V. Kaloo Prosunno, 16 W. R. 294 (1871) 
Boogar Churn v. Neem Chand, 24 W. R. 20i 
(1876), 
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apply to persons required to give evidence or to produce docu- 
ments under this Order whether the commission in execution 
of which they are so required has been issued by a Court situate 
within or by a Court situate beyond the limits of British India, 
arid, for the purposes of this rtde the Commissioner shall be deemed 
to be a Civil Court, 

{fi) A Commissioner may apply to any Court (not being a 
High Court) within the local JirnHs of whose jurisdiction a witness 
resides for the issue of any process which he may find it necessary 
to issue to or against such witness, and such Court may, in its 
discretion, issue such process as it considers reasonable and proper. 

Powers of Commissioner. -A (JoniiniHsioncr was under the last Cod<‘. 
vested with the powers of a Civil Court to summon witnesses and enforce their 
attendance under the provisions of the Code. But a private Commissioner, 
without the machinery of a Court, might find practical difficulty in enforcing 
the order. In a case in i^hich a private Commissioner experienced dilficiilty 
in enforcing the attendance of witnesses before liim, tlic Calcutta Higli Court 
directed tlie return of the commission, and sent it under sect. 386 (now r. 4) 
to the Civil Court, within whose jurisdiction the witnesses resided. (1) It has, 
therefore, been enacted that, as is already the practice in many places, a private 
commissioner may cause his processes to be executed through the Court having 
local jurisdiction where the witnesses reside. It has been held in Bombay, on 
the Original Side, tliat an attachment will issue to compel a party to obey an order 
made by a Commissioner upon the certificate of the Commissioner that such 
order has been made and disobeyed without, in the first instance, making such 
order a rule of Court.(2) • 

18 . (0 Where a commission is issued under this Order, 

Parties to appear before the Court shull direct th&t the purties to the 
Commissioner. suit shall appear before tbe Commissioner in 

person or by their agents or pleaders. 

(."?) Where all or any of the parties do not so appear the 
(k>mmissioner may proceed in their absence. 

Appearance of parties before Commissioner. —Act VIII. of 1859, sect. 
181. A party, refusing to appear before an Ameeii at the time he holds liis local 
investigation, is not at liberty afterwards to take any objection to his report. (3) 
In the case of Eshan Chunder v. Soorjo Lall,(4) it was held that where a plaintiff 
fails to appear before a Commissioner, and the defendant appears, the plaintiff 
is liable to have his suit dismissed with costs. Before proceeding under clause (2) 
due notice of the time and place fixed for proceeding should be given. 

(1) Mahomed Ali v. Wazid Ali, 23 C. 404 (3) Bamun Doss v. Brojo Kishore, 6 W. R. 

(1896). J30 (1866). 

(2) Dhurandhardas v, Bhaii Govind, 10 (4) Marsh. 139 (1864). 

B. H. C. R. 4 (1873). 



ORDER XXVII. 

Suits hy or against the Gomnment or Public Officers in their 
offidal ca'pacity. 

1. In any suit hy or against the Secretary of State for India 
Suiu by or against in CouncH, the plaint OT mitten statement shall 

Qovernment. ig signed by such person as the Government 

may, hy general or special order, appoint in this hehdf, and shall 
he. verified by any person whom the Government may so appoint and 
who is acquainted with the facts of the case. 

Suits against Government or Public Officers. — Soe iiotoH to neots. 
79-82, ante. 

2. Persons being ex officio or otherwise authorized to act 
Persons authorized to for the Government in respect of any judicial 

act for Government. proceeding shall be deemed to be the recog- 
nized agents by whom appearances, acts and applications under 
this Code may be made or done on behalf of the Government. 

3. In suits by or against the Secretary of State for India 
Plaints In suits by or in Council, instead of inserting in the plaint 

against Government. the name and description and place of residence 

of the plaintiff or defendant, it shall be sufficient to insert the 
words *^The Secretary of State for India in Council.” 

4. The Government pleader in any Court, or such other 

Agent for Government to person as the Local Government may for any 
receive process. Court appoint in this behalf, shall be the 

agent of the Government for the purpose of receiving processes 
against the Secretary of State for India in Council issued hy such 
Court. 


5. The Court, in fixing the day for the Secretary of State 
Fning of day for ap- Council to auswcr to the plaint, 

pearance on behalf of shall allow ft reasonable time for the necessary 
Government. Communication with the Government through 
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the proper channel, and for the issue of instructions to the Govern- 
ment pleader to appear and answer on behalf of the said Secretary 
of State for India in Council or the Government, and may extend 
the time at its discretion. 

6 . The Court may also, in any case in which the 

^ , Government pleader is not accompanied by 

able to answer questions any person on the part 01 the Secretary 01 
Govermnrat State for India in Council, who may be able 

to answer any material questions relating to 
the suit, direct the attendance of such a person. 

7 . ( 1 ) Where the defendant is a public officer and, on 

receiving the summons, considers it proper to 
etm^pubih officer to make a reference to the Government before 
mjke reference to Govern- answering the plaint, he may apply to the 
Gourt to grant such extension of the time 
fixed in the summons as may be necessary to enable him to make 
such reference and to receive orders thereon through the proper 
channel. 

( 2 ) Upon such application the Court shall extend the time 
for so long as appears to it to be necessary, 

8 . (/) Where the Government undertakes the defence of a 
Procedure in suits suit against a public officer, the Government 

against public officer. pleader, upon being furnished with authority 
to appear and answer the plaint, shall apply to the Court, and 
upon such application the Court shall cause a note of his authority 
to be entered in the register of civil suits, 

(2) Where no application under siih-rule ( 7 ) is made by the 
Government pleader on or before the day fixed in the notice for 
the defendant to appear and answer, the case shall proceed as in 
a suit between private parties : 

Provided that the defendant shall not be liable to arrest, 
nor his property to attachment, otherwise than in execution of 
a decree. 

Government undertaking defence. — ^Tliis does not change the nature oi 
the suit, which wiil continue as before. The suit is against the officer, and against 
him the decree, if any, must bo passed. (1) 


( I ) O’Kinoaly’s C. P. C., note to s. 426. 



ORDER XXVIIL 
Splits hy or against Military Men. 

1. (i) Where any officer or soldier actually serving the 

trovermnent in a military capacity is a party 
cannot obtain leave may to a suit, and cannot obtain leave 01 absence 
authorize any pereon to for tke purpose of prosecuting or defending 
the suit in person, he may authorize any 
person to sue or defend in his stead. 

{:'^) The authority shall be in writing and shall be signed 
by the officer or soldier in the presence of (a) his commanding 
officer, or the next subordinate officer, if the party is himself 
the commanding officer, or (b) where the officer or soldier is 
serving in military staff employment, the head or other superior 
officer of the office in which he is employed. Such commanding 
or other officer shall countersign the authority, which shall be 
filed in Court. 

(S) When so filed the countersignature shall be sufficient 
proof that the authority was duly executed, and that the officer 
or soldier by whom it was granted could not obtain leave of 
absence for the purpose of prosecuting or defending the suit in 
person. 

Explanation . — In this Order the expression commanding 
officer ” means the officer in actual command for the time being 
of any regiment, corps, detachment or dep6t to which the officer 
or soldier belongs. 

2. Any person authorized by an officer or a eoldier to 
Person so authorized prosecute or defend a suit in his stead may 

may act personally or prosecute or defend it in person in the same 
appoint pleader. manner as the officer or soldier could do if 

present ; or he may appoint a pleader to prosecute or defend the 
suit on behalf of such officer or soldier. 
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3. Processes served upon any person autliorizeil by an 

Service on perwn so **’ ^ 

authorized, or on his pleader appointed as af oi esaid by such person 

ser^M^’ ^ *** effectual as if they had been served 

on the party in person. 

Military men. — Generally, as regards suits against soldiers, see Army 
Act, 1881, and case cited. (1) If a person sues for a soldier without authority 
the suit must be dismissed ; (2) and an objection to the plaintiff’s right to bring 
the suit, though not taken in the Court of first instance, was allowed on second 
appeal.(3) The provisions of sect. 468 of the last Code have been embodied 
in 0. V. rr. 28-29, wliich deal with service on military men. 

(1) Mahomed Saib v. Aggas, 10 M. 310 B. H. C. R. A. C. J. 20 (1869). 

(1887). (3) Ib. 

(2) Shivram Vithal v. Bhagirthebai, 6 



OKJDER XXIX. 


Suits hy or against Corf orations. 

1. In suits by or against a corporation, any fleading 
Subscription and veri- loay be signed and verified on behalf of the 

ttcation of pleading. corporation by the secretary or by any director 
or other principal officer of the corporation who is able to depose 
to the facts of the case. 

2. Subject to any statutory frovision regulating service of 

„ , 'process, where the suit is against a corpora- 

tion, the summons may be served — 

(a) on the secretary, or on any director, or other principal 

officer of the corporation, or 

(b) by leaving it or sending it by post addressed to the corf ora- 

tion at the registered office, or if there is no registered 
office then at the flace where the corf oration carries on 
business. 


3. The Court may, at any stage of the suit,, require* the 

Power to require per- persoiml appearance of the secretary or o/ 
sonai attendance of officer any director, or other principal officer of the 
of corporation. corporation who may be able to answer 

material questions relating to the suit. 


“ Corporation.” — The corporation contemplated by the former Code was, 
it was lield, a corporation as known in English law, that is, a corporation created 
with the express consent of the Sovereign, or of such antiquity that the consent 
of the Sovereign may be presumed.fl) Thus, the Akhara Panchaiti, an associa- 
tion formed by the followers of Guru Nanak, who flourished in the fifteenth 
century, and having no royal sanction, though it be a corporation under the 
Civil law, was held not to be a corporation under English Uw.(2) A company 
which lias been duly registered under the Indian Companies Act of 1882 is a 


(1) Panchaiti Akhara v. Gauri Kuar, 20 A. Committee v. BurjorjiBamanji, 14 B. 286, 289 
167, 169 (1897); as to corporations by pre- (1880). 

Bcription, see Yusuf Bog i>. Board of Foreign (2) Panchaiti Akhara v. Gauri Kuar, 20 A. 
Missions, 16 A. 420, 422 (1894) ; and as to tho 167 (1897). 
attributes of a corporation, see (kintonment 
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SUITS BY OR AGAINST CORPORATIONS. 


nil 


corporation.(l) There is nothing in r. 1 to exclude from its operation a foreign 
corporation or a foreign company, and there is nothing in tlie Code, or in the 
Indian Companies Act, requiring such corporation or company to be registered 
under the Indian Companies Act before it can claim the benefit of this rule.(2) 
The former section referred also to companies authorized to sue and be sued in 
the name of an officer or trustee. Authority to sue or be sued in the name of an 
officer or trustee can only be conferred by Act of Parliament, or by an Act of 
tlie Indian Legislature, and there are some Acts in the Indian Statute Book by 
which certain companies are authorized to sue or be sued in the name of an 
officer. (3) Where the actuary of an assurance company establislied in London 
by Act of Parliament, which gave him the privilege of suing there on bcluilf of 
the company, sued in India, it was held, though tlie Act did not extend to this 
country, that he might sue, inasmuch as the insured must be assumed to have 
notice of tlie Act under which he could sue and be sued, and tlie contract miglit 
be considered as in effect made by him only.(4) The rule now omits reference to 
such companies. Most companies are registered, and a registered company 
is a corporation. Companies authorized to sue and be sued in the name of an 
officer or trustee must, it said, be very few, if, indeed, any exist, and it lias 
been thought that they do not appear to call for special treatment. 

Suits by or against corporations. — These rules do not deal with the 
question who may sue or be sued and in what manner, but merely deal with 
two incidents of procedure in such suits, viz. the subscription and verification 
of the plaint and service on a defendant corporation. Tlie general rule, however, 
is that a corporation (and a registered company is such) must sue and be sued in 
its corporate name, (5) and cannot sue (6) or be sued (7) through an agent. A 
company ‘‘ authorized to sue and be sued,” etc., will of course sue and be sued 
in the name of the officer or trustee. It has been held that in the case of a suit 
by (8) or against (9) an unregistered and unincorporated company or association 
not authorized to sue or be sued in the name of an officer, the names of the 


(]) Campbell V. Jackson, 120.41,44(1885). 

(2) Singer Manufacturing Co. v. Raijnath, 
30 C. 103 (1902) ; dlst. Yusuf Beg v. Board 
of Missions, IG A. 420 (1894), in which it was 
not shown that tho party claiming the benefit 
of s. 435 of the last Code was a corporation, 
and sec Jones r. Tagore, Fulton, 388 (1845), 
post 

(3) Campbell v. Jackson, 12 C. 41, 44 
(1885). 

(4) Jones v. Tagore, Fulton, 388 (1845), 

(5) Ram Doss v. Stephonson, 10 W. K. 3GG 
(18(18) ; and according to Private Inter- 
national I^iw a corporation duly enated 
according to tho law of oni; State may sue 
and be sued in its corporate name in tho 
Courts of other States ; Singer Manufacturing 
Co. V. Baijnath, 30 C. 103, 105 (1902) ; as to 
suits by an official liquidator, see Muhammad 
Yusuf V, Himalaya Bank, 18 A. 198 (1896). 


(0) See (Wiphcll V. Jackson, 12 C. 41 
(1885). 

(7) Nuhecn Chundor v. Stephonson, 15 
W. R. 534 (1871). 

(8) Mahommodan Association of Meerut r. 

Bakshi Ram, 0 A. 284 (1884); Panchaiti 
Akhara v. Ganri Kuar, 20 A. 167 (1897) ; 
Campbell n. Jackson, 12 41 (1886) ; as to 

minors, see Pitum Doss v. Ram Dhone, 1 
Taylor, 279 (1849-60). 

(9) Koylash Chunchu v. Ellis, 8 W. R. 45 
(1867) ; Ganesha Singh v. Muiidi Forest Co., 
21 A. 346 (1899). The latter case, however, 
dissented from the former in that it hold that 
a plaintiff could not escape the obligation of 
making each individual member of tho defen- 
dant company a defendant by stating in the 
plaint that he had been unable to discover 
who tho individual members of the company 


were. 
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members of tlie company or association must be disclosed, and tliey must be made 
parties as in the case of a firm ; (1) and a suit cannot be brought by or against 
a secretary or other person representing such association, though advantage may 
be taken of the provisions of 0. 1, r. 8, ante. As to suits by or against firms, 
see 0. XXX. 

Subscription and verification of plaint.— The Code enables a principal 
officer of a corporation to verify a plaint, and it is therefore not necessary that 
permission for that purpose should be obtained ; but it should be shown, in cases 
to which r. 1 applies, that the person purporting to verify a plaint is a principal 
officer, and is able to depose to the facts of the case. If the plaint contains a 
statement to that effect, verification in the usual form would probably be suffi- 
cient. (2) But the Code does not require that the officer should verify from 
actual personal knowledge. He may do so upon information and belief. (3) • An 
acting manager of a bank is a principal officer of the bank corporation, and may 
sign a plaint for it. (4) 

Written statements and petition in insolvency. — The provisions of tlie 
former section (now r. 1) have, by virtue of the provisions of sect. 115 (now 0. VI. 
rr, 14, 15) and sect. 346 of the last Code respectively, been held to be applicable 
to written statements (5) and petitions in insolvency under the Code. (6) Sect. 346 
has now been removed from the Code, insolvency being dealt with by a separate 
Act (III. of 1907). In conformity with the provisions of the Indian Companies 
Act swvice is allowed by post on corporations having a registered office. 

Service.—An executive engineer of a railway company is not an officer 
witJiin the meaning of r. 2, clause (a), on whom service may be made.(7) 


(1) Yeknath v. Giilabchand, 1 B. H. 0. R., 
A. C. J. 85 (1863). 

(2) Sroenath Bancrjee v. East Indian Rail- 
way, 22 C. 268 (1894), which dealt with an 
iiwuflScient written statement and allowed 
evidence to ho supplied by affidavit and with 
waiver of objection to sufficiency of verifica- 
tion. 

(3) The Port Canning, etc., Co. v. Dhara- 
uidhar Sardar, 9 C. W. N. 608 (1906). 

(4) Delhi Bank r. Oldham, 21 C. 60 (1894) ; 


20 I. A. 139. 

(5) Sreenath Banerjee v. East Indian 
Railway, 22 C. 268, 269 (1894). 

( 6 ) ^m Komal v. Bank of Bengal, 6 
C. W. N. 91, 98 (1900). It is. however, to be 
observed that both those sections which pre- 
ceded s. 435 of the last Ck>de, use the word 
“ hereinbefore.” 

(7) Hanlon v. India Branch Railway, 1 
Hyde, 197 (1862-63). 



OEDER XXX. 


Suits by or against Firms and Persons carrying on business in 
names other than their own, 

1. [1) Any two or rtme 'persons claiming or being liable as 
Suing of partners in partners and Carrying on business in British 

name of firm. India may sue or be sued in the name of the firm 

(if any) of which sucTupersons were partners at the time of the accru- 
ing of the cause of action, and any party to a suit may in such case 
apply to the Court for a statement of the names and addrmes of the 
persons who were, at the time of the accruing of the cause of action, 
partners in such firm, to be furnished and verified in such manner 
as the Court may direct. 

Where persons sue or are sued as partners in the name of 
their firm under sub-rule (7), it shall, in the case of any pleading 
or other document required by or under this Code to be signed, 
verified or certified by the plaintiff or the defendant, suffice if such 
pleading or other document is signed, verified or certified by any one 
of such persons, 

2. (1) Where a suit is instituted by partners in the name of 
Disclosure of partners^ their firm, the plaintiffs or their pleader shall, 

on demand in writing by or on behalf of any 
defendant, forthwith declare in writing the names and places of 
residence of all the persons constituting the firm on whcse behalf the 
suit is instituted, 

(2) Where the plaintiffs or their pleader fail to comply with 
any demand made under sub-rule (7), all proceedings in the suit 
may, upon an application for that purpose, be stayed u/pon such 
terms as the Court may direct, 

(3) Where the names of the partners are declared in the manner 
referred to in sub-rule (1), the suit shall proceed in the same manner, 
and the same consequences in all respects shall follow, as if they had 
been named as plaintiffs in the plaint : 

Provide that all the proce^ings shall nevertheless continue in 
the name of the firm. 
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3. Where persons are sued as partners in the nante of their 
fi™, the summons shall be served either— 

(a) upon any one or more of the partners^ or 
(b) at the principal place at which the partnership business is 
carried on within British India upon any person having^ 
at the time of service, the control or manage^nent of the 
partnership business there, 

as the Court rmy direct ; and such service shall be deemed good 
service upon the firm so sued, whether all or any of the partners are 
within or ivithoid British India : 

Promded thnt, in the case of a partnership which luis been dis- 
solved to the knowledge of the plaintiff before the institution of the 
suit, the summons shall be served upon every person within British 
India whom it is sought to make liable. 

Suits by or against firms. — “ Firm” is simply a compendious expression 
foL‘ the several persons who are members of it, and thc'^eneral law knows nothing 
of the firm as a body or artificial person distinct from the members composing 
it. The Judicature enabled partners to sue or be sued in the names of their 
firms, but this rule did not introduce anything that amounts to the recognition 
of the film as an artificial person as distinct from its members. ( 1 ) This Order 
dealing with this subject is entirely new. It is, with the exception of r. 4, taken 
from 0. 48a of the English Rules. The follow'ing notes are also taken from such 
portions of the notes in the Annual Practice on those rules as arc of applicability 
in this country. 

The following are the croBS-refercnc/CS with respect to this note 

Disclosure of partner’s name, r. 2 ; servi(‘(‘ of wi‘it on partners is dealt with 
in this rule and r. 5. Appearance, r. G. No appearance except by partner, r. 7. 
Appearance denying partnership, r, 8 . Execution of judgment against firm, 
0. XXL r. 50. Application of rules, r. 9. Application of rules to person trading 
as a firm, r. 10. As to liability of partners out of the jmisdiction under a judg- 
ment against a firm, see 0. XXI. r. 50, Actions between co-partners, r. 9, infra. 

Actions between partners. — ^Prior to r. 10 of the English rules, corre- 
sponding with r, 9, post, it was not quite clear that actions ])etwi‘en a firm and 
one of its members, or between two fiiins with a common member, were main- 
tainable in the firm’s name, ( 2 ) but this doubt is now removed by that rule which 
applies the rules to such actions, provided the firm or firms carry on business 
within the jurisdiction ; and with the further proviso that “ no execution shall 
be issued in such suits except by leave of the Court.” 

“ Any two or more persons.” — ^If one of the partmns is an infant, the 
minority of one partner cannot be utilized by the other, or others, as a means of 
deferring payment of the firm’s debts.(3) But the judgment should be either 


(1) Lukhmidas Khimji v, Pursbotam 534. Seo also 0. XXI. r. 50, note, Infant 

Haridas, 6 B. 700, 702 (1882). partner.” See also infra, note, “ May sue or 

(2) See Pollock, pp. 20 and 109. be sued.” 

(3) Harris v. Beauchamp Bros.( 1893). 2 Q. B. 
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against the adult partners by name, or against the fiiiii “ other than A. B. an 
infant.” And in such a case bankruptcy iiroceedings will, in England, lie against 
the firm other than the infant partner.(l) A foreign corporation is different 
from a firm, and may be sued as an individual. (2) 

partners.” — The liability of partners for debts is joint. (3) As a 
general rule a suit by or against an ordinary partnership would have been defective 
for want of parties, unless all the partners were before the Court ; (4) but now 
the firm may be sued without first dscertaining who all the 'partners are.(5) Where a 
partner dies before action, and the action is brought against the firm alone, in 
the firm’s name, the deceased partner is not a party to the action at all so far as 
his private estate is concerned. If in an action against a firm in the firm name a 
partner dies between service of the writ and judgment, the estate of the deceased 
partner is not bound. Unless his personal representative is a defendant, judgment 
is against the surviving partners, and can only be enforced against them and the 
partnership asset8.(6) See here as to right of suit on death of partner, r. 4. 
The estate of a deceased partner is not liable for goods ordered before, but not 
delivered till after, his deith.(7) 

“ Carrying on business in British India.” — ^If the firm caary on business 
within the jurisdiction within the meaning of the cases cited below, they may 
sue or be sued in the firm name. It happens that in all the cases cited in this 
and the note on Foreign Firms,” the points raised turned upon the question 
whether the defendants were rightly sued. But the principle laid down in those 
cases applies equally to a plaintiff firm as to a defendant firm, the right to “ sue 
or he sued ” being given by the same sentence of this rule. It is, therefore, the 
practice of the Central Office in England to refuse to issue a writ wherein a foreign 
firm is either plaintiff or defendant, unless the individual names of the partners 
are given. The words “ carrying on business ” do not include an agency^ even 
though the name of the firm be painted on the door of the office of the agency. (8) 
SemhlOy “ carrying on business means the possession within the jurisdiction of a 
place of business held in the name of the firm where business is carried on on behalf 
of the firm by a partner or by a person or persons in the pay of the firm. (9) If the 
firm has no place of business in this country held in the name of the firm they do 
not carry on business within the jurisdiction, even though the partners come 
to this country regularly in order to purchase goods to be sent to the firm 


(1) Lovell V, Beauchamp, A. C. 007 (1894). 
For a case in which a cost-book mining 
company was sued in its partnership name, 
sec Escott V. dray, 39 L. T. (N. 8.) 121. 

(2) See Ann. Pr., 0. 9, r. 8, note, “ Foreign 
Corporation.” 

(3) Pollock, Part., p. 20 ; Kendall v. 
Hamilton, 4 App. Cas. 604 ; Pilley v. Robin- 
son, 20 Q. B. D. 166 ; and of. The Partnership 
Act, 1890, ss. 9, 10, 12, and Weall v. James, 
68 L. T. 616. 


(4) Bindley, (610). 

(5) Pollock, Part., p. 109. 

(6) Ellis v. Wadeson, 1 Q. B. 714 (1899). 

(7) Bagel v. Miller, 2 K. B. 212 (1903). 

(8) Grant v. Anderson, 1 Q. B. 108 (1892). 

(9) See Worcester City Banking Co. v. 
Firbank & Co., 1 Q. B, 784 (1894) ; and com- 
pare Baillie v. Goodwin, 33 0. D. 604 ; Grant 
V. Anderson, suprut and Heinemann & Co. v, 
S. B. Nale & Co., 2 Q. B. 83 (1891). 
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abroad.(l) The English- rule has been held not to apply to proprietors of a 
newspaper sued under the name of the newspaper. (2) 

The effect of the addition to the English rule of the words “ carrying on 
business within the jurisdiction,” is to establish, out of all the cases cited in 
the note on “ Foreign Firms,” the decision of Chitty, J.,(3) that where a firm 
carried on business in England and a partner was a resident in England, service 
at the principal place of business upon the person in control of the business, 
was good service on the firm, including any foreign partner resident abroad. (4) 
Moreover, the rule as now framed appears to go even one step further, seeing that 
under its terms a foreign firm consisting of two or more persons (5) can be sued 
as a firm, provided it carries on business within the jurisdictiony whether a partner 
resides in this country or not. For though Wright, J., held otherwise, (6) the 
0. A. refused to indorse his ruling on this point (S. C.). And in the case cited (7) 
it was held that partners usually resident abroad and having a London office in 
the firm name were rightly sued as a firm. If the foreign firm does carry on 
business within the jurisdiction the partners are persons sued as partners in the 
name of their firm under r. 1, and service on the person in control of the business 
is good service on the firm, including all the partners "out of the jurisdiction so 
fai as, but no further than (see 0. XXI. r. 50), any property of the partnership 
within the jurisdiction is concerned. It makes no difference whether the partners 
abroad are foreign subjects or British subjects. It is not allegiance to the Crown 
which is in question, but whether the firm and its partners are subject to the juris- 
diction of the Court. If they carry on business within the jurisdiction in the firm 
name, then the rule, which must be read with 0. XXI. r. 50, applies.(8) If the 
firm does not carry on business within the jurisdiction it cannot be sued in the 
firm name ; (9) though a counterclaim may be pleaded against a foreign firm 
suing in an English Court. (10) 

“ May sue or be sued.” — ^A firm consisting of “ two or more persons ” 
may sue or be sued even though one of them is under a di8ability.(ll) A person 
trading by himself as a firm or in an assumed or trading name, must sue in his 
own name, though ho may be sued in his trading name.(12) If one of several 
partners dies before action brought, and the plaintiff seeks, in suing the firm, 
to make the deceased partner’s private estate liable, he must add as a defendant 


(1) Singleton v. Roberta & Co., 70 L. T. 
687. 

(2) De Bemales v. New York Herald, 2 Q. 
B. 97 (N) (1893). 

(3) In Shepherd v. Hirsch, Pritchard & Co., 
46 C. D. 231. 

(4) See also Lysaght v, Clark & Co., 1 Q 
B. 662 (1891). 

(6) See note, ” Any two or more persons,” 
siifra, 

(6) In Grant v, Anderson, supra, 

(7) Worcester Banking Co. v. Firbank & 
Co., 1 Q. B. 784 (1894). 

(8) Ib. 

(9) Western National Bank of New York 


V, Perez Triana & Co., 1 Q. B. 304 (1891) ; 
Indigo Co. V, Ogilvy, 2 Ch. 31 (1891) ; 
Heinemann & Co. v, S. B. Hale & Co., 2 Q. B. 
83 (1891) ; Baillio v, Goodwin, 33 C. D. 604. 

(10) Griendtovoonv. Hamlyn&Co.,8Time8 
Rep. 238 ; see 0. XXL r. 60, note, “ Shall 
nob render liable,” etc. See also following 
note. 

(11) Sec Harris v. Beauchamp Bros., cited 
sapray note, “ Any two or more persons.” 

(12) Mason v, Mogridge, 8 Times Rep. 806 ; 
see r. 10, iw/m, note, “ May be sued.” As to 
” owners of cargo ” in an Admiralty action 
in rm suing as such in lieu of trading name, 
see The Assunta (1902), P. 160. 
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the personal representative of such deceased partner ; (1) and see r. 4. The 
right to sue partners in the name of the firm is not limited to the case of partners 
in the firm at the date of the writ. And the liability of partners who have left 
the firm prior to or since the action commenced is a question of fact which may 
be raised under 0. XXI. r. 50.(2) A judgment against the firm has the same 
efiect as a judgment agajnst all the partners had formerly. (3) If final judgment 
has been obtained against a firm upon a writ issued against the firm, execution 
cannot issue against a member of the firm without leave of the Court, unless such 
member comes within the provisidhs of 0. XXI. r. 50 (a), (ft), (c), ante. Under 
the Englisli rules, if a firm has recovered judgment, and one member afterwards 
dies, the survivor may issue execution.(4) A firm cannot appear as a firm ; 
but if a partner, together with the firm, are made co-defendants, he may put in 
separate defences, one for himseK, and one for the firm. (5) 

At the time of the accruing of the cause of action. — These words 
enable the co-partners in a firm dissolved before action to sue or be sued as a 
firm provided the co-partnership existed at the time the cause of action accrued. 
And by the operation of r. 10, infra^ it enables an individual trading in a name 
other than his own name' at the time the cause of action accrued to bo sued in his 
trading name, although h(“ has ceased to so trade at the tinw* the action was 
brought. 

Foreign firms. — The ruling in the following cases applies to a plaintiff 
foreign firm suing as well as to a defendant foreign firm being sued. See pre- 
ceding note, “ Carrying on business,” etc. A purely foreign firm all the partners 
in which reside abroad cannot be served as a firm. The partners should be 
sued and served individually.(6) The same rule applies to a colonial firm.(7) 
A foreign firm having a resident partner in England, who transacts business for 
the firm but not having an office occupied in the firm’s name, cannot be sued as a 
firm, and a writ so issued and served upon such resident partner, together with 
the service thereof, was set aside. (8) A single indi^^dual residing abroad and 
being a foreign subject and carrying on business in this country in the name of a 
firm, must be sued individually in his own name. (9) If a single individual who 
is a foreigner is sued in his own name and served with the wiit while temporarily 


(1) Soo Ellis V. Wadeson, 1 Q. B. 714 ; and 
Phillips V. Homfray, 24 C. D. 428 ; Re Shep- 
hard, 43 C. D. 136. 

(2) Davis V. Morris, 10 Q. B. D. 436. 

(3) Pollock, Partnership, p. 109, and see 
Clark V. Cullen, 9 Q. B. D. 365. 

(4) See 0. 17, r. 1, and Davis v. Andrews, 
W. N. 84, 94. See also 0. XXI. r. 60, ante. 

( 6 ) Taylor v. Collier, 30 W. R. (Eng.) 701. 

( 6 ) Western National Bank of New York v. 
Perez Triana & Co,, 1 Q. B. 304 (1891) ; over- 
ruling Pollexfen v. Sibson, 16 Q. B. D. 792 
(in which case a foreign firm was sued in the 
firm name and service on a partner happening 
to be temporarily in England was held good 
service on the firm), 


(7) Indigo Co. v. Ogilvy, 2 Ch. 3J ; and cf. 
Judgment of Esher, M.R. (1891 ), in Worcester 
City Banking Co. v. Firbank & Co., 1 Q. B. 
784 (1894) ; Agar e. Kaufman Bros., 39 Sal. 
Jo. 181. 

( 8 ) Heinemann & Co. v. S. B. Halo & Co., 2 
Q. B. 83 (1891) ; cf. note, swprfl, “ Carrying 
on business within the jurisdiction.” 

(9) Sec St. Gobain v. Hoyermann’s Agency, 
2 Q. B. 96 (1893), and Russell v. Cambefort, 
23 Q. B. D. 626, overruling O’Neilo r. Clason 
& Co., 46 L. J., Q. B. 191, where a foreigner 
trading in England was sued in bis trading 
name, and service on the manager of the 
business in England was held good service on 
the person sued. 
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m tto country, tke service, it appears, would be good.(l) Service on the agent 
of a firm has been held to be no service on the firm.(2) As to service out of the 
jurisdiction on a partner in a firm carrying on business in England, see note.( 3 ) 
It has been held in England that a defendant firm may contract itself out of the 
rules and rulings as to foreign firms. If its principal place of business is out of 
the jurisdiction, and it has agreed to receive service at some place within the 
jurisdiction, a writ served in the manner agreed is well served.( 4 :) But an agree- 
ment that the Court shall have power to order service on the foreign firm, even 
though the case is not within 0. 11 of the English rules, is of no effect. The 
jurisdiction of the Court as to the ordering service out of the jurisdiction cannot 
be extended by agreement.(5) A foreign firm suing in the English Court is 
liable to have a counterclaim pleaded against it, even though the uatme of the 
counterclaim is such as to preclude the possibility of bringing an action upon 
it under 0. 11 of the English rules, which provide for stuvicc out of the juris- 
diction.{ 6 ) 

“ For a statement of the names.” — An order to disclose the names of 
partners hereunder is not an order for discovery within 0. 31, r. 21 of the English 
rules, corresponding with 0. XL r. 21 of this Code.(7) Where an affidavit has 
been filed stating the names of the partners in the plaintiff firm, there is no 
power to direct a cross-examination on such affidavit, or the trial of an issue as 
to who were the partners in the firm at the time of the accruing of the cause of 
action. ( 8 ) 

Rule 2. Disclosure of partners^ names.—By sub-rule (1), r. 1, supra, 
in an action by or against a firm, an^ party to the action may apply by summons 
to a Judge for the names and addresses of the persons who were partners at the 
time the cause of action accrued.(9) 

“ Provided that all the proceedings.”— See post, notes to r. G. 

Rule 3. Where persons are sued as partners.”— These words 
authorize service in accordance with the provisions of this rule on any person sued, 
who is carrying on business within the jurisdiction in a name or style other than 
his own name ; ( 10 ) and also upon any two or more persons sued, who are liable 
as co-partners and carry on business within the jurisdiction. A foreign firm, 
not carrying on business within the jurisdiction, cannot sue or bo sued as a 
firm.(ll) Semhle, it provides a mode of service vithin the jiuisdiction within 
the meaning of the English rule, on firms trading within the jurisdiction whether 
the partners reside within or without the jiirisdiction.( 12 ) 


(1) See Carriok v. Hancock, 12 Times Eep. 
69. 

(2) Baillie v. Goodwin, 33 Ch. D. 604 ; see 
also Grant v. Anderson, 1 Q. B. 108 (1892). 

(3) See 0. XXI. r. 60, note, “ Unless ser- 
vice has been made on such partner.” 

(4) Montgomery v. Liebenthal & Co., 1 Q. 
B. 487 (1898). 

(5) British Wagon Oo. v. Gray, 1 Q, B. 36 
(1896). 


(6) Griondtoveen v, Hamlyn & Co., 8 Times 
Rep. 231. 

(7) Pike V. Keene, f4 W. B. (Eng.) 322, 

(8) Abrahams & Co. v. Dunlop Pneumatic 
Tyre Co., 91 L. T. 11 (0. A.). 

(9) See r. 1, supra, note, “ For a statement 
of the names.” 

(10) Supra; r. 10, infra. 

(11) See supra. 

(12) Ann. Pr., notes to 0. 48a, r. 3. 
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“ Shall be se^ed.”— The mode of service prescribed by this rule applies 
solely to service within the jurisdiction. If a partner is served, service must 
be personal, and may bo effected anywhere subject to the rules as to service 
out of the jurisdiction and to the decisions with regard to foreign firms.(l) If the 
person in control of the business is served, service must be effected at the principal 
place of business within the jurisdiction and must include service of the notice 
prescribed by r. 5, infra.{^2) If no such notice is served the person is deemed to 
be served as a partner.(3) Where a firm is duly served and no appearance is 
entered and judgment in default i*s signed, subsequent service of the wxit on a 
partner not previously served is wrong, and will entitle such jiariner to apply to 
set aside the judgment. The plaintiff’s proper course in such a case, in order to 
bind the personal goods of a partner not originally served, is to apply under 
0. XXT. r. 50, for an order giving leave to issue exijcution against the person 
sought to be made liable as a partner. 

“ At the principal place at which.''— iSemWe, this means a place where 
•the business of the firm is carried on in the firm's name by a partner or some person 
who is in the pay of the firm and not merely an agent. (4) 

'' Control of management."— Service on the agent of a firm was held to 
be no service on the firm. (5) Service on a receiver and manager appointed by 
the Court was held to be bad on the ground that the words of this rule mean 
tliat the person having the control or management of the partnership business 
must 1)0 the servant of the partners, whereas a receiver is the servant of the Court. 
So held on the same words in r. 260 of the English Bankruptcy Rules, 1886.(6) 
Wlu^re there was no one in control, substituted service was ordercd.(7) 

Deemed good service upon the firm." — Service on the firm by serving 
tlio person in control liereunde.r, is not service upon each membeu’ of the firm 
so as to make such member a person who lias been served as a partner,” (itc., 
within 0. XXI. r. 50,(8) though if partners appear individually under r. 6, they 
will each be personally liable. (9) 

“Whether all or any of the partners are within or without 
British India." — These words must be read in conjunction with the words 
bearing on the same point in 0. XXI. r. 50. Se^nhle, they mean under the 
wording of the English rule that the service shall bo good service on the firm 


(1) 8co su'pra. 

(2) Cf. notes, infra, “At the principal 
place,” etc., and “ The control or manage- 
ment.” 

(2) R. 6, infra. 

(4) See Worcester City Banking Co. v. 
Pirbank & Co., 70 L. T. 102 (1894) ; 1 Q. B. 
784 ; Grant v. Anderson, 1 Q. B. 108 (1892) ; 
and cf. Heiuomann & Co. v. 8. B. Hale & Co., 
2 Q. B. 83 (1801). It does not mean an 
agency, see Baillie v. Goodwin, 33 Ch. B. 
004; and ef. Be Bornalos v. New York 
Herald, 2 Q. B. 97 (n) (1893). See notes, 


supra, “Carrying on business,” etc., and 
“ Foreign firms ; ” and as to a foreign firm 
contracting out of the cases by agreeing to 
service within the jurisdiction, see note, 
“ Foreign firms,” supra. 

(5) Baillie v. Goodwin, 33 Ch. B. 604. 

(6) JRe Flowers & Co., 65 L. J. Q. B. 679. 

(7) See Shillito v. Child, W. N. 83 (208). 

(8) JRe ide, 17 Q. B. B. 755. 

(9) See r. 6, note, “Practice,” and 0. XXI. 
r. 60 ; and cf. Alden v. Beckley, 26 Q. B. B. 
643. 
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so far as concerns any proi)erty of the firm within the jurisdiction ; (1) but not 
so as to otherwise render liable, release or otherwise affect any partner out of 
the jurisdiction at the time the writ was issued, unless service has been made 
upon such partner or he has come within the jurisdiction after the summons was 
issued in the manner provided by r. 3.(2) The whole rule applies only to actions 
against partners “ in the naim of their firm'" carrying on business within the 
jurisdiction. 

Provided that.” — The above provisc^ was formerly contained in 0. 16, 
r. 14 (now r. 1), of the English rules, and its effect is defined in the case cited (3) 
If there has been a dissolution to the knowledge of the plaintiff he cannot make 
an outgoing partner liable unless he serves the writ of summons upon him. 
If he omits to do this, and on proof of service on the firm takes judgment in 
default against the firm, and then applies under 0. XXI. r. 50, for ^eavo to issue 
execution against the partner who has left the firm, on the ground that he was a 
partner when the debt was contracted, the Court will refuse to order execution 
against, such partner because he was not made liable by being served with ibe 
writ. (4) 

4. (1) Noturithstanding anything contained in section Jio of 
Right of suit on death the Ifdian Contract Ad, where two or 

of partner. persons may sm or be sued in the name of 

a firm under the foregoing ^provisions and any of such persons dies, 
whether before the institution or during the pe'rdency of any suit, it 
shall not be necessary to join the legal representative of the deceased 
as a party to the suit, 

’ (2) Nothing in sub-rule (1) shall limit or otherwise affed any 
right which the legal representative of the deceased rmy have — 

(a) to apply to be made a party to the suit, or 

(b) to enforce any claim against the survivor or survivors. 

Devolution of joint rights. — ^The section of the Contract Act referred to, 
provides that when a person has made a promise to two or more others jointly, 
then, unless a contrary intention appears from the contract, the right to claim 
performance rests, as between him and them, with them during their joint lives, 
and after the death of any of them, with the representatives of such deceased 
person jointly with the survivor or survivors, and after the death of the last 
survivor, with the representatives all jointly. It has been held that this rule is 
not confined to cases where a suit is brought by or against a firm in the name of 
the firm. The legal representatives of deceased partners may, if desired, be 
brought on the record.(6) ^ 


(1) R. 9 (a) ; and cf. Worcestor City (4) Ann. Pr., notes to r. 3, and seo Ex y. 

Banking Co.w. Firbank & Co., 1 Q. B. 784 Young, 19 C. D. 124, and 0. XXI. r. 50, note, 

(1894). Has failed to appear.” 

(2) See Ann. ?r., notes to 0. 48a, r. 3. (6) Bal Kissen Das v, Kanhya Lai, 17 

(3) Wigram v. Cox & Co., 1 Q. B. 792 C. L. J. 648 (1913). 

(1894). 
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5 . 'Wheate a mmimns is issued to a firm and is served in 
Notice in what oapa- the manner provided by rule every person 
city aerued. whom it is Served shall be informed by 

notice in writing given at the time of such service^ whether he is served 
as a partn^ or as a person having the control or rmnagement of the 
partnership business, or in both characters, and, in default of such 
notice, the person served shill he deemed to he served as a partner. 

Shall be informed.’’ — If service is effected on tlie person in control of 
the business and no notice is served as here provided, the service is not effective, 
and cannot be made so. If service is effected on a partner, he may be served 
with the wnt with or without a notice, for if served without he is deemed to be 
served as a partner. (See next note.) But if the person in control is served 
without a notice, that cannot be treated as service on a partner, unless the 
deponent to the affidavit of service, if he subsequently discovers that the person 
served was a partner, can swear that he served A. B., a partner in the defendant 
firm. The notice, when served, must be served with the writ in accordance 
with the rule. Tlie usual practice is for the person effecting service to take a 
written notice with him headed in the name of the action and being to the follow- 
ing effect : — “ Take notice that the writ served herewith is served on you, as 
the person having the management or control of the partnersliip business of 
(A. B. & Co.).” Where a partner is served such notice is not delivered with the 
copy writ ; but wliere the person in control of the business is served on l>ehalf 
of the firm, it is delivered to liim witli the copy writ. The notice need not, and 
indeed, under the circumstances cannot, be addressed to any one by name. 
Where any difficulty is anticipated in identifymg the person served either as a 
partner or as the person in control of the business, the best course is, in any case, 
to serve with the writ the following notice : — “ Take notice that the writ served 
herewith is served on you as a partner in the defendant firm of (A. B. & Co.), and 
also as the person in control of the business.” This practice is authorized by the 
words of the rule “ or in both characters.”(l) As to entering judgment after 
such service, see below. (2) As to effect of not serving such notice and the 
necessity of proving service of the notice, see next note. The object of the 
notice is to remove the possibility of dispute as to the character in which a 
person has been served : the Legislature did not intend to raise merely a 
rebuttable presumption but to lay down the legal effect of the service.(3) 

“Deemed to be served as a partner.”* — As pointed out sujira, tliese 
words obviate the necessity of serving any notice on a person who is served 
•as a partner, but they render such notice and proof of service thereof absolutely 
necessary wherever the firm is served by service on the person in control of 
the business. If, in such a case, the notice is not served with the writ, or if 
the person served is served as a partner by notice, such person will be able to 
protect himself from liability as a partner by entering appearance under protest 


(1) Ann. Pr., notes to 0. 48a. r. 4. (3) Baishnab Charan Saha v. Bank of 

(2) See note, infra, “ Persons served both Bengal, 19 C. L. J. 581 (1914). 

as,*’ etc 
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denying that lie is a partncr.(l) The effect of sucli an appearance” is merely 
to nullify tlie service altogetlier as regards the defendant firm. (2) If a person 
served as a partner appears under protest under r. G, and the plaintiff desires 
to contest Ills denial of partnership, he, according to the English practice, can 
apply by summons to strike out the appearance, entered on the ground that the 
party appearing is a partner in the firm sued, or was a partner at the time tJie 
cause of action iiccrued, or in the alternative to strike out of such appearance 
the denial of partnership. If necessary, an issue may be directed to determine 
the question of partnership. (3) Or the plaintiff may disregard the appearance 
under protest, and serve the writ again as provided by r. 3, and having obtained 
judgment against the firm he may apply under 0. XXL r. 60, for leave to issue 
execution against tlie person appearing under protest, if he alleges him to be a 
partner. 

Person served both as partner and manager. —Where a person is served 
both as a partner and as the person in control of the business, by delivery with 
the writ of a notice to that effect, and such person appears with denial of partner- 
ship, and no one appears as a partner, the plaintiff is entitled, notwithstanding 
such appearance, to take judgment in default against the firm on proof that 
the person served was also served in the capacity of manager. Such judgment, 
however, only entitles the plaintiff to issue exception against the firm, unless 
otherwise ordered under 0. XXL r. 130.(4) 

6 . Where fersons are sued as ^partners in the name of their 
Apf)eatance of paru firm, they shall appear irdividmlly in their owii 

names, but all suhseqnent proceedings shall, 
nevertheless, continue in the name of the firm . 

7 . Where a summons is served in the manner provided by 
No appearance except rule i'i upon a person having the control or 

by partners. management of the partnersh ip bminess, no 

appearame by him sluiU he ncMssary unless he is a partner of the 
firm. sued. 

8 . Any person served with summons as a partner under rule 
Appearance under pro- rnuy appear Under protest, denying that he is a 

partner, but such appearance shall not preclude 
the plaintiff from otherwise serving a summons on the firm and 
obtaining a decree against a firm in default of appearance where 
•no partner has appeared. 


(1) R. 8, infra. 

(2) See tho words of r. 8, “ but such ap- 
pearance shall not preclude the plaintiff from 
otherwise serving process on the firm and 
obtaining a decree,” etc. 

(3) Ann. Pr., notes to 0, 48 a, r. 4 ; and see 


0. 3(), r. 4, 0. 33, r. 1 ; and see Davis r 
Morris, 10 Q. B. 1). 436, and Worcester 
Banking (Jo. v. Trottor, 3 Times Rep. 709, 
cited supra, rr. 1-3. 

(4) Ann. Pr., notes to 0. 48a, r. 4. 
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Rule 6. “ Sued as partners in the name of their firm.”— Z.e. 

according to the English rule, persons carrying on business within the juris 
diction. (1) Semhlc, where a firm is sued in the firm name, a person claiming 
to be a partner may appear under r. 6 if he describes himself as a partner, irre- 
spective of the fact that his claim to be a partner is disputed. (2) 

They shall appear individually.” — A firm cannot appear in the fii-m 
name, but the partners must appear in their own names, and must describe 
themselves as partners. Any partner has a right to appear as such, either 
with or without his co-partners. ^An appearance here under protest is taken 
as an admission of partners! lip. (3) No one but a partner and a person served 
as a partner who denies that he is a partner, or that he was a partner at the time 
the cause of action accrued, has any right to appear. (4) Nor will any appearance 
be received wliich docs not clearly state that the person either {(i) is a partner ; or 
(6) was a partner at the time tlie alleged cause of action accrued ; or (c) has been 
served as a partner, but denies that he is a partner in the firm sued ; or {d) has 
been served as a partner but denies that he was a partner in the firm sued at 
tlie time the alleged cause of action accrued. Before the Englisli rules (0. 48a) 
were passed it was held ihat a person denying partnership had no riglit to 
appear. (6) That case is now overruled by r. 8, and r. 7 provides that no appear- 
ance is necessary by a person served on behalf of the firm as the person in control 
of the business, and such an appearance would be refused. A partner appearing 
must describe himself as such. Scmhlef any appearance without protest in an 
action against a firm must be taken to be in all respects an appearance by a 
partncr.(G) An authority given by the managing partner of a firm to defend 
an action is a good authority to a solicitor to enter appearance for all the partners 
in the firm.(7) An appearance by one out of several partners sued is an appear- 
ance on belialf of tlie firm, and sufficient to stop judgment in default against the 
firm. (8) 

“ All subsequent proceedings shalf, nevertheless, continue in the 
name of the firm.”— This is laid down by r. 2. In every action against partners 
sued in the firm name every subsequent proceeding must be headed with the 
firm name as defendants. By r. C the defendants arc to appear individually, 
so that if they defend the action and arc unsuccessful, they become personally 
liable to execution.(9) But their individual appearances are to make no difference 
in the way the action is instituted in all subsequent proceedings, nor can they 
put in any defence which is not a defence on behalf of the firm.(lO) The judg- 
ment must be against the firm in the firm name. The only exception is where the 
defendant firm contains an infant partner, when judgment should be against the 


(1) Seerr. 1-3, wpra, and notes, “ Carrying 
on business,” etc. 

(2) Ann. Pr., notes to 0. 48, f. 5 ; see 
Robinson v. Ward & Son, 36 Sol. Jo. 415, 
cited r. 10, infra, note, “ Appearance.” 

(3) See 0. XXT. r. 60. 

(4) Soo r. 7. 

( 6 ) See Davis v. Andr 6 , 24 Q. B. D. 698. 
( 6 ) Ann. Pr., notes to 0. 48 a, r. .5. 


(7) Tomlinson v. Broadsmith, 1 Q. B. 386 
(1896) ; see also Ellis v, Wadoson, cited infra, 
note, “ Defence of one of several partners.” 

(8) Adam v. Townend, 14 Q. B. D. 103 ; 
Taylor v. Collier, 30 W. R* 701. 

(9) 0. XXI. r. 60. 

(10) Ellis V. Wadeson, Cited infra, note, 
“ Defence of one of several partners.” 
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firm other than A. B. an infant.’’(l) Execution thereon may be (a) against 
the firm’s goods; (6) against the individual partners liable to execution.(2) 
Thus, if one partner out of several appears tlie appearance is a good appearance 
for the firm. (3) “ The rule at Common Law is that the judgment must follow 
or accord witii the writ. Under the Judicature Act, and its Order, the writ may 
be against the firm. . . . The writ being against the firm, the judgment must 
be against the firm.” (4) The English Partnership Act, 1890, sect. 23, provides 
tliat “ a writ of execution shall not issue against partnership propert)^ except 
on a judgment against the firm.” 

Defence of one of several partners. — The action being against tlic firm 
any and every defence put in must be a defence for the firm, and cannot be a 
personal defence of a particular partner. Each partner is entitled to put in a 
defence if there is disagreement, but the form must be “ Defence of the defendant 
lii’m by A. B. a partner.” The plaintiff must in case of several defences show 
that none of them prevents him from taking judgment. A defendant by putting 
in a separate defence improperly might render himself liable to his co-partners, 
but that would not affect the plaintiff whose action is against the firm.(5) 

Rule 7. ‘‘ Unless he is a partner of the fiifm sued.”— An appearance 
tendered by a person describing himself as the person in control of the business, . 
is refused at the central office in England. The effect of this rule is to guard 
the plaintiff against tlie embarrassment and delay previously occasioned by the 
appearance of persona who were not partners in the firm sued. The concluding 
words of the rule render any person appearing (except under r. 8) liable to be 
dealt witli as a partner. (6) This nile is to be read subject to r. 5, and con- 
templates only a case where service is on a manager and not a case where the 
person served is deemed to be served as a partner.(7) 

• Rule 8. “ May appear under protest.”—- The appearance is entered 
without leave in the following form ; “ For A. B. having been served as a partner, 
but who denies that lie is a partner in the defendant firm of,” eto., or who denies 
that he was a partner in the defendant firm at the time the cause of action accrued. 
If the plaintiff desires to contest the denial of partnership, he should take the 
course indicated, supra^ r. 5, note, “ Deemed to be served as a partner.” 

“ Such appearance shall not preclude the plaintiff,” etc. —The 
words of this part of the rule entitle the plaintiff to disregard the appcfirance 
under protest altogether, and proceed as if the writ had not been served, z.c., 
by “ otherwise serving the firm/' If the person served was served both as a 
partner and as tlie person in control of the business, the appearance with denial 
of partnersliip is no bar to judgment in default against tlie firm based upon the 
service on the person in control. After judgment, if the person appearing 


(1) See notes to rr. 1-3, aiUe. 

(2) See 0. XXI. r. 60. 

(3) Taylor v. Collier, 30 W. R. 701 ; and 
see Adam v. Townend, 14 Q. B. D. 103, mjm. 

(4) Per Brett, L.J., Jackson v. Lichfield, 8 
Q. B. i). p. 478. 

(6) Ann. Pr., notes to r. 6, 0. 48 a ; Ellis 


V. Wadeson, 1 Q. B.^14 (1899); and see 
Wcall V. James, 68 L. T. 64. 

(6) Cf. 0. XXL r. 60, and see sub-rule (1), 
ante, “ They shall appear individually.” 

(7) Baishnab Oharan v. Bank of Bengal, 
19 C. L. J. 681 (1914), at p. 689, per Beach- 
croft, J. 
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under protest with denial of partnership is in fact a partner, the plaintiff may 
^PP^y leave to issue execution against his private goods under 0. XXI. 
r. 50.(1) 


9. This Order shall apply to suits between a firm and one 
Suits between co- OT more of the partners therein and to suits 
partners. between firms having one or more partners in 

common ; but no execution mall be issued in such suits except by 
leave of the Courts and, on an application for leave to issue such 
execution, all such accounts and inquiries may be directed to be 
taken and 'tnade and directions given as may be just. 

Application. — Application for leave to issue execution under tliis rule is 
made in England by summons. 

Partners generally.— See notes to rr. 1-3, su^a, 

“ Execution.’ —See notes to 0. XXI. r. 50, ante. 


10. A^iy person carrying on business in a mum or style other 
Suit against person name may be sued in such natm or 

carrying on business in style OS if it Were a firm mwc / and, so far 
name otherthan his own. ^ 

under this Order shall affly. 


“ Any person.” — By the concluding words of this rule all the foregoing 
rules of this Order are to apply to an individual sued, who trades within the 
jurisdiction as a firm, or who carries on business under an assumed or trading 
name. (2) But the rule applies to a single individual residing and trading 
within the jurisdiction in a name other than his own name, whether it purports 
to be the name of a firm or not. If the trading name is apparently the name 
of an individual (e.g., if William Smith is carrying on a business under the name 
of Richard Smith), the plaintiff, if he is aware of it, should add to the defendant's 
name in the title to the writ, the words “ (a trading name).” (3) The English 
mling as laid down in the case of foreign firms, viz. that they cannot be sued in 
the firm name, applies also to a single foreigner trading in a name or style other 
than his own name. He cannot be sued in his trading name, even though he has^ 
a branch office in this country. (4) 

“ May be sued.” — ^He may he sued but he cannot sue in his trade name. (5) 
Though this does not interfere with the old Admiralty practice under which 


(1) See as to this and as to application to 
strike out the appearance, r. 6, supra, note, 
“ Deemed to bo served as a partner.” 

(2) CJf. remarks of James and Brett, L.JJ., 
Bx parte Blain, 12 C. D. 522, and see r. 194, 
supra, 

(3) Ann. Pr., notes to 0. 48a, r. 11. 


(4) St. Gobain v. Hoyermann’s Agency, 2 
Q. B. 90 (1893) ; see also rr. 1-3, supra, notes, 
“Foreign firms,” and Carrying on busi- 
ness,” etc. ; and cf. Worcester City Banking 
Co. V. Firbank & Co., 70 L. T. 102 (1894) ; 1 
Q. B. 784. 

(5) Mason Mogiidge, 8 Times Bep. 805. 
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the “ owners of tlie cargo ” may in an action in rem, sue as such, even wliere the 
“ owners ” consist of a person trading as a firm.(l) A person sued by liis trading 
name may be ordered to disclose his real name and private address (rr. 1-3). 
In a firm of “ L. & Co./’ apparently consisting only of L. trading as ‘‘ L. & Co.,” 
there was a concealed partner. An action was brought by “ L. & Co.,” against 
(t., who counterclaimed for jewellery supplied to L. for personal use. Held that 
counterclaim was bad against the firm.(2) 

Service. — The writ may be served as provided by r. 3, supra, q.v., but 
not in England if the defendant is resident out of the juri8diction.(3) Where 
a single individual trading as a firm could not be served and there was no re- 
sponsible person in charge of the business, it was held that substituted service 
could be ordered. (4) 

Appearance. — Must appear in his own name.(5) Appearance under protest 
of person served denying that he is the person sued. (6) As to efFce.t of non- 
appearance, see 0. XXT. r. 50. 

All subsequent proceedings continue in the name of the firm.— 

See as to this, notes rr. 6-8, supra. 

Execution.— See 0. XXI. r. 50, ante. 

(1) The Aasunta, P. 160 (1902). ('reydon Co. v. Jackson, 3 Times Rep. 050. 

(2) Baker t>. Gont, 0 Times Rep. J59. (5) R. 0. As to the olicct of such an 

(3) See 8t. Gobain & (Jo. v. Hoyeruianu’a appearance, sec note to that rule, “ They shall 
Agency, cited supra, note, “ Canning on busi- appear individually.” 

ness \vithin the jurisdiction.” (6) Set; r. 8. 

•(4) Shillito V. Child, W. N. (83), 208 ; 



ORDER XXXI. 

Units by or against Trustees^ Executors and Ad'ministrators, 


1 . In all suits concerning property vested in a trustee, [i 
fK executor or administrator, where the con- 
nciaries in suits concern- tention is between the persons beneiicially 
S^tew^eJ?^ interestedinsuchpropertyaild a third person, 

the trustee, executor or administrator shall 
represent the persons so interested, and it shall not ordinarily 
be necessary to make them parties to the suit. But the Court 
may, if it thinks fit, order them or any of them to be made 
parties. 

Representation of beneficiaries. — TJie rule whidi oorrenponds with 
English 0. 16, r. 8, a])plies only when the contention is between tlie person 
beneficially interested and a third person. Persons acting as trustees in succession 
under a will were held to adequately represent all persons beneficially interested in 
tlic estate in all suits relating to it.(l) Trustees sufficiently represent an unascer- 
tained and unascertainable class (2) or persons. (3) The rule governs all suits 
concerning property without distinction. (4) The rule has no application when 
the contention is between beneficiaries and trustees, or between the beneficiaries 
themselves, though where the section applies it is not ordinarily necessary to make 
the beneficiaries parties. The Court may, if it think fit, do so. The last clause 
is taken from 15 & 16 Viet. c. 86, s. 42, r. 9, and beneficiaries are made parties 
in England when the trustee is either wholly uninterested, or has an interest 
adverse to tlieir interest, (5) The discretion of the Court is not limited in this 
respect. (6) A cestui que trust may sue on the refusal or inability of trustees to 
sue. (7) Where a suit was brought by an executor and the names of the bene- 
ficiaries who took possession of the estate during the pendency of the suit were 


(1) Ardeair v, Hirabai, 8 B. 474 (1884). 

(2) Fiisscll V. Dowding, 27 Ch. D. 240 ; Re 
Sheldon, 39 Ch. D. 52. 

(3) Cardigan v. Curzon Howe, 1901, 2 Ch. 
485. 

(4) See Ann. Pr., notes to 0. 16, r. 8, which 
rule was amended to expressly include a case 
of foreclosure. 

(5) Beresford v. Kamasabba, 13 M. 197, 
202 (1889). 


(6) See Day v, Radcliffe, 24 W. B. (Eng.) 
844 ; Wilkins v. Reeves, 3 W. R. (Eng.) 305 ; 
Gas Light, etc., Co. v, Towso, 35 Ch. D, 626 ; 
May V, Newton, 34 Ch. D. 347 ; cf. also D. C. 
P 173, 188, 190, 207. In Mohananda Chat- 
terjee v, Ackhoy Kumar, 6 C. W. N. 488 
(1901), the Court refused to add parties. 

(7) Ann. Pr. 160 ; cf. Meldrum v. Score, 
56 L. T. 471. 
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some other person to sue. Sect. 440 of the last Code required notice to be given 
to the guardian. This has been omitted. Wlien there is no guardian, any person 
who fulfils the qualifications of r. 4 may sue. In r. 1 the word ‘‘ adult ” has 
been removed. It is unnecessary, as majority is one of the required qualifications 
under r. 4. The protection of the minor’s interests is left to persons who may be 
willing to come forward at the risk of costs, and subject to that risk any person 
may do so.(l) In either case the person suing for the minor is called his next 
friend. A minor cannot sue alone. He can only sue or be sued by a next friend 
or guardian ad litem, and a decree can only be given foi* or against him if thus 
duly represented. The reason why no proceeding can be taken by an infant 
without tlio assistance of a next friend is on account of an infant’s (2) supposed 
want of discretion, and his inability to bind himself and make liimself liable for 
costs. (3) 80 far as the minor is concerned, the object of his appointment is to 
secure the minor’s interests, and as regards the defendant, in order that tliere jnay 
be some one before the Court to whom tlie defendant can look for his costa, if 
successful. The rule was intended for the jirotection and benefit of defendants, 
as in England it has been held that when a defendant waives this benefit and 
protection the suit may proceed without a next friend. [4) Any sane, adult person, 
not a defendant, and having no interest adverse to tlie minor, may be a next 
friend. (5) No person can be made a next friend without his consent.(fi) Although 
the consent of a minor to the institution of a suit by a next friend is immaterial, 
and a suit may be instituted on his behalf whether he consents or not, the suit 
is, in fact, brought in his name, and is treated as a suit brouglit by him. (7) The 
minor is tlie real plaintiff.(8) The next friend is not a party to the suit, but a 
person whose duty it is to prosecute the suit for the minor, and he cannot tlierefore 
appeal in his own name.(9) The right of a minor to sue by a next friend is a 
matter of principle, and a rule independent of statutory enactment, and therefore 
a minor may sue for possession in a Mamlatdar’s Com-t by his next friend, although 
the Mamlatdar’s Act (Bom., Act III. of ISTb) makes no provisions for such a 


(1) Korakoosc v. Serle, 3 M. I. A. 329, ut 
p. 346 (1844). 

(2) Noor Ahmod v. Lulta, 2 A. H. 0. R, 189 
(1870) ; Bama Boonduree v. Grish Chundor, 
3 W. R., Act X., 138 (1805); Ghinniah v, 
Baribun Saib, 6 M. H. C. R. 435 (1870). 

(3) Doorga Mohun v. Tahir Ally, 22 G. 
270, 274 (1894). 

(4) lb. ; and soo as to waiver of irregularity, 
Kamalakshmi v. Ramasami Chetti, 19 M. 127 
(1895), cited post ; and Ghinniah v. Baribun 
Saib, 5 M. H. G. R. 436 (1870) [advantage 
of the point must be taken by pleader’s 
objection]. 

(5) R. 4, post, 

( 6 ) See 0. 1, r. 10. 

(7) Vonkatanarasayya v, Achemma, 3 M. 
3. 4 (1881). 

( 8 ) Brijessuroo Dossia v. Kishoro Doss, 26 
W. R. 316 (1870) ; Bhobotarini t?. Sree Ram, 


9 C. 029, 630 (1883). The statement in Hama 
Soonduree v. Grish Chundor, 3 W. R., Act X., 
138 (1866), that “the minor is himself no 
party to a suit in the eye of the law,” is 
incorrect. As the next friend is not a party 
to the suit, and the party is the minor, a suit 
by a next friend on behalf of a minor is that 
of the minor, and is governed hy tho law of 
limitation applicable to tho minor : Khodabux 
V. Budree Naraiu, 7 G. 137 (1881) ; Jaggivan 
Amirchand v. Hasan Abraham, 7 B. 179 
(1883) ; Monraohun v. Gunga Soondery, 9 C. 
J 8 l (1882) ; Lolit MoRun v. Janoky Nath, 20 
G. 714 ( 1893). Representation by a guardian 
does not remove disability, Anantharama v. 
Karuppanan, 4 M. 119 (1881 ), which, however, 
is purely personal; Rudra Kant v. Nobo 
Kishoro, 12 0. L. R. 269 (1883), 

(9) Bhobotarini v. Sree Ram, 9 C. 629 
(1883). 
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suit.(l) The plaint should describe the minor plaintiff as -4 B a minor by his 
next friend G D/’ and a minor defendant as “ C D, minor of whom E F is guardian 
ad litem” (2) The representative capacity comes to an end with the death of the 
minor, and the next friend or guardian ad litem cannot execute a decree after the 
minor’s decease. The latter’s legal representatives should move in the matter. (3) 
Where a suit is brought in violation of these provisions, the plaint should bo 
returned in order that the error may be rectified. (4) When a suit is brought by 
an alleged minor through his next^friend, and when it is found that the plaintiff 
is not a minor, the suit should not (though the Allahabad High Court dissents) 
be dismissed, as the defendant can be indemnified by costs. The defendant 
should apply to have the plaint taken off the file or amended, and if this is not 
done the next friend’s name may be treated as mere surplusage. (5) Where, on 
the other Jiand, the defendant contends tliat the plaintiff is a minor, (6) and that 
the suit cannot be carried on without a next friend ; if the plaintiff fails to prove 
his majority, the Couit; should not dismiss the suit, but should appoint a next 
friend. (7) Where a minor sued herself without a next friend, but no objection 
was taken by the defendants until the case came before the Court of first appeal, 
at which time the plaintiff had atteined majority, it was held tliat the irregularity 
was waived. (8) 

Costs — The words in sect. 440 of the last Code, “ a'od may be ordered to pay 
amj costs in the suit as if he were the plaintiff,” have been omitted. If the suit 
fails, the next friend will be ordered to pay the defendant the costs, an order 
addressed to the minor in person to pay those costs being illegal. (9) But as 
between the next friend and the minor, the fornu^r is primd facie entitled to 
cost8.(10) The Court may, (11) and usually does, direct that the next friend 
should, though the suit be unsuccessful, have his costs out of the estate. It 
frequently is right to make a next friend or guardian liable for costs, but th( re 
arc also cases in which it is not jnoper to hold him personally liable. (12) As a 
rule he is entitled to attorney and client costs, except where t;he fund is re- 
versionary, and then he may claim the difference when th(‘ fund comes into 


(1) Dattrataya v. Vaman, 21 B. 88 <1895). 

(2) Sco Mongula Doseoo v. Sharoda Dossoe, 
20 W, R. 48 (1873); Komul Chuiidor v. 
Surbessur Doss, 21 W. K. 298 (1874). As to 
the effect of misdescription, sec notes to 
r. 5, poH. 

(3) Hulodhur Roy v. Judoonath, 14 W. B.. 
162 (1870). 

(4) Russick Das y. Preonath Miss.r, 10 C. 
102 (1883). 

(6) Taqui Jan v. Obaidulla, 21 (J. 800 
(1894) ; Net f^il Sahu v. ICarim Buksh, 23 0. 
080, 089 (J890) ; dissented from in Sheorania 
V. Bharat Singh, 20 A. 90 (1897). 

(6) As to evidence of minority, see Khettor 
Mohun V. Ramesaur, W. R. (1864), p. 304 ; 
Kalco Haidar v. Sreeram Ghoae, W. R. (1864), 
p 366 [appearance of alleged minor ; positive 


evidence J. 

(7) Moorlec Dhur v. Nathonoc Mahtoon, 25 
W. R. 184 (1870). 

(8) Kamalakshmi v. Ramaaami Ubetti, 19 
M. 127 (1895). 

(9) Rajah Bikromajeet v. Court of Wards, 
21 W. R. 312, 314 (1874) fa peculiar case, in 
which, though the suit failed, tho defendant 
had, under the circumstances, to pay] ; Bai 
Porebai v, Dcvji Meghji, 23 B. 100, 102 
(1898), 

(10) Dunn v. Dunn, 3 Drew. 17 ; Ann. Pr., 
1905, p. 173. See Cross v. Cross, 8 Boav. 445 ; . 
Staines v, Maddox, Mos. 319. 

(11) Devkabai v. Jefferson, 10 B, 248i 253, 
254 (1880). 

(12) Damant v, Honnell, 33 Ch. D. 224. 
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and permitted to act as such on the minor’s behalf.(l) These provisions have 
been taken from the Original Side rules. (2) The same reasons which require 
the representation of an infant plaintiff (3) apply to the case of an infant defen- 
dant. A minor may appear by attorney or pleader, but he can only plead or 
conduct the defence by his guardian. (4) As to the age of majority, see notes 
to 1 *. 1, m4e. A guardian ad litem is not within the scope of sect. 3 of the Majority 
Act. (5) The rule assumes that there is a suit which may, and indeed must 
be instituted before a guardian is appointed, and limitation counts from the date 
of the plaint and not from the appointment of the guardian. (6) 

Upon the institution of a suit against an infant the question of service of 
siuninons is one of some difficulty. There aic no spi‘cial provisions as to the 
service of summons upon infants, and therefore the same rules appt^ar to apply 
as in the case of adults.(7) Summons should be issued and served on th(‘. minor 
d<‘fendant. Where there has been neither personal nor substituted service on 
tluj minor defendant or on the certificated guardian, and an ex parie di cree has 
been pass(*d, it will be set aside under sect. 108 (now 0. IX. r. 13). (8) Where, 
how«3ver, it was not defmitidy shown that any attempt was made to serve tlie 
summons upon flic infants personally, or upon their mother before serving it 
upon t he only adult male member and harta of the family, but it was not shown 
1 hat the alleged irregularity had caused any prejudice, it was held to be cured 
by si'ct. 578 (now sect. 90). (0) 

Subsequent to the issue of summons, the Court must proceed under this 
rule, to satisfy itself of the fact of minority.(lO) Where no guardian ad lite7n 
is a])})oii]ted (mere notice of a proposal to ap])oint a peuson b(‘ing insufficient) 
and an ex-paiie decree is passed, it will be set aside. (11) And where it is so 
satisfied, the Court should proceed to the appointment of a guardian. It: is 
the duty of the Court, to see that a minor’s interests are properly represented. (12) 
The })rovisions of the rule are mandatory, and should b(‘ strictly followed. (13) 

(1) Subramanya Pandya v. Siva »Subra- 
raanya, 17 M. 310, 335 (1804). 

(2) Suresh Chundor y. Jugiit Cbnndcr, 14 
C. at p. 209 (1880). 

(3) Vi(kT. 1. 

t4) Kasi Doss v. Kassiin Sait, 10 M. 344, 

340 (1892) ; these provision.s apply to the 
Parsi Marriage Act ; tSorabji v. Buchoohai, 

J8 B. 300 (1894). 

(r>) Gordhandas v. Uarivalhihdas, 21 B. 

281, 285 (1896). 

(6) Khem Karan v. Har Dayal, 4 A. 37 
(1881). 

(7) ' Suresh Chundor v. J\igut Chunder, 14 
C. 204, 215 (1886), whore Wilson, J., doubted 
whether service on a guardian ad litem was 
good service under tho Code. In Jatindra 
Mohan r. Srinath Roy, 26 0. 207 (1898), it 
was tdd that ss. 74 and 76 were controlled by 
this section ; but in that case no summons 
was served either upon tho minors or their 
certificated guardians. In Dakeshur v. Rewa, 


24 0. 25 (1896), an attomfit to serve the latter 
wa.s held insullioiont. 

( 8 ) Jatindra Mohan 0. Srinath Rfy, 26 C. 
207 (1898). 

(9) Walian v, Banko Behari, 30 0. 1021 
(1903); Munnu Lai v. Gliulain Abbas, 32 
A. 287 1 >. (1.(1910); 37 1. A. 77. 

(JO) Suresh (Jhiinder v. Jugut Chundor, 14 
C. at p. 217 (1880). 

(]]) Bhura Mai v. Har Kishan, 24 A. 383 
(1902) ; Dakeshur v. Rewat, 24 C. 25 (1896). 

(12) Nursinghomoyeo Gooptia v. Peary 
Soonduree, 2 Sov. 699 (1863) ; and a Court 
should not pass a decree against a minor 
without taking care^i tlmt ho is properly 
represented; Sheoburrut Singh v. Lalljee 
Chowdhry, 13 W. R. 202 (1870). 

(13) Walian v. Banke Bohari, 30 C. 1021 
(1903) ; s. c., 7 C. W. N. 744 ; 5 Bom. L. R. 
822 ; Jatindra Mohan v. Srinath Roy, 26 0. 
267, 274 (1898) ; Bhura Mai v. Har Kishan, 
24 A. at p. 386 (1902). 



1136 


MINORS AND PERSONS OF UNSOUND MIND. 

No order appointing a guardian should be made ex parte, so that opportunity 
may be given for the making of an application on behalf of the infant under r. 3, 
though the fact that an order appointing a guardian at the instance of the plaintiff 
is made ex parte is not necessarily fatal to the suit.{l) If the minor or his friends 
and relatives, in whose care he may be, fail to move the Court to appoint 
a guardian, then the appointment may be made at the instance of the plaintiff.(2) 
The appointment is made by the Court and not by the parties, though it is on 
their application ; (3) and by the Court in which the litigation is pending. (4) 
The appointni(;nt of a guardian litem under this rule is wholly distinct from 
the appointment of a guardian under the Guardian and Wards Act.(5) The Code 
expressly requires the appointment of a guardian ad litem whether or not a 
guardian is appointed under Act VIII . of 1890, although that Act gives precedence 
(r. 4, clause 2) to a guardian appointed under its provisions. (6) Though advisable 
it is not necessary that there should b(5 a formal order of appointment if it appears 
on the face of the proceedings that tlu* Court has sanctioned the appointment. (7) 
As to who may be appointed, see r. 4. Sub-rule (2) of that rule gives pre- 
cedence (8) to guardians of the person or property unless special reasons exist 
against their appointmentf 8o wliile there is nothing to prevent a guardian 
suing her ward, in such a case t.he minor must be represented by some other 
person whose inti'ri'st is not adverse to him.(9) Where a guardian filed a 
witten statement which was jiriqudicial to the interests of tki minor, the Court 
obsiTved that in a suit in which it is not necessary for a minor defendant to take 
an active part, no guardian is ever justified in taking any step prejudicial to his 
ward. If he can do nothing positively for the minor’s benefit ho ought simply 
to leave the matter to tin; Court .(10) A father (‘annot act as guardian ad litem of 
his son when there is a clear <*<mfiict of interest between them. Thus where a 
father, professing to act as the head of a Mitahshara family, executed a mortgage 
of the family joint-property, it was not open to him to impugn its V[didity, but 


(1) Siiresh (ihnndor ??. Jiigul (thunder, J4 
0. 204 (188()). 

(2) Ib. See In rc Motirani, 11 B. H. V. Ji. 
21 (1874) ; Babaji v. Maruti, 11 B. H. Ct. R. 
182 (1874) ; uudor the Code of 1859, where 
the plaintiff failed to give the name of the 
guardian {vide ante), the Court dismissed 
the case : Radha Krislo Ram Chundor, 11 
W. R. 300 (1809). v^ee rr. 3, 4, 

(3) Guru Churn v. Kali Kisson, 11 C. 402 
(1885) [neither the Code nor Act XL. of 
1858 give a plaintiff any power to institute a 
suit against a person named by himself as 
guardian ad Uteml ; fSroonarain Mitter v. 
Sreemutty Kishen, 11 B. L. R. at p. 191 
(1873) ; Doorgaporsad v. Keshopersad, 8 C. 
656 (1882) [manager of estate], 

(4) Ruling, 6 M. II. C. R. App. viii. (1869). 

(6) Vithaldas v. I)att£|.ram, 26 B. 298 

(1901). 

(6) Dakeshur v, Rewat, 24 C, 25 (1896). 


(7) Walian v. Ilanko Bohari, 30 C. 1021 
(1903) ; Suresh Chunder v, Jugut Chunder, 
14 C. 204 (1886) ; Jatindra Mohan v. Srinath 
Roy, 26 C. at p. 272 (1898) ; Kunhammad v. 
Kutti, 12 M. 90, 91 (1888). 

(8) Cf. under Act XL. of 1868 ; Baldco 
lias V. Gobind Shankar, 7 A. 914 (1885). 

(9) Rakhalmoni Dassi v. Adoita Prosad, 7 
C. W. N. 419 (1900); 8. c., 30 C. 613, in 
which case the plaintiff alleged that the 
natural father of the minor defendant had 
fraudulently, and without the knowledge of 
the plaintiff, obtained the appointment of the 
plaintiff as guardian of the minor as her 
husband’s alleged adopted son. 

(10) Court of Wards v. Raj Coomar, 17 W. R. 
142 (1871) ; the usual practice in such cases 
is to state that the defendant is a minor, and 
that he leaves his interests to the protection 
of the Court, 
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it would be the duty of the guardian ad litem of the infant son to urge as a defence 
that the mortgage was beyond the scope of the father’s authority ; and it was 
therefore held that the father could not be the guardian ad litem. (1) Where 
the plaintiff alleges that the defendant is not a minor, and minority is pleaded 
as a defence to an action, inasmuch as an alleged minor cannot be treated as if 
he was of full age during the investigations of any material averment in a suit, 
a guardian should be appointed for the defendant and a preliminary issue should 
be framed and tried as to whether the defendant is or is not a minor.(2) Though 
by sect. 440 of the last Code the next friend' of a plaintiff might be made liable 
for costs there was no similar express provision with respect to a guardian. But 
according to the English practice, which has been followed by the Bombay High 
Court, he has been made to pay costs where he has been guilty of gross misconduct 
in the case ; (3) as where a guardian put executors to proof of a will which he 
wished to upset for his own private purposes, and which the evidence showed 
was, to his knowledge, duly executcd.(4) The Madras High Court, in a case (5) 
which does not appear to have been considered in the one last cited, has held 
that the Code does not authorize a Court to decree costs against the guardian 
of a defendant except in the case referred to in sect. ^58 (now r. 11), which deals 
only with costs when a guardian is removed. 

“ Shall appoint.” — The provisions arc imperative, and where they arei 
not substantially complied with the minor is not properly represented, and any 
decree which may be passed against him is a nullity. (6) Thus where a decree 
had been passed against a minor who was described in the suit as of age, it 
was held that it was a nullity so far as he was concerned.(7) The Court must 
not only appoint a guardian, but satisfy its(df that the proposed guardian is 
a fit and proper person to represent the minor, to put in a proper defence, 
and generally to act in the interests of the minor. The duty of the Court is 
not a mere matter of form.(8) 

Clause (4).— This is based on sect. 443 of the last Code.' The Legislature 
has considered it necessary to ensure that notice should reach one interested 
in the minor’s welfare, and this rule aims at securing this result. It was held 
that the appointment, apparently by an oversight, as guardian ad litem to a 
jninor defendant, of a person other than the certificated guardian, amounted to 
no more than an irregularity not vitiating the decree or sale thereunder. Se(* 
next rule, clause (2). (9) 


(1) Balkcben v. Tapesur, 17 C. W. N. 219 
(J911) ; cf. (ranesha Row r. Tuljaram How, 
P. C„ 18 C. L. J. 1 (1913). 

(;2) Kari Doss v. Kassim Sait, 16 M. 344 
(1892). 

(3) Goolam Koosein v, Fatmabai, 8 B. 391 
(1884). 

(4) Ib. 

(5) Narasimha Rau v. Lakshmipati, 3 M. 
263 (1881). 

(6) Hanuman Prasad v. Muhammad Ishaq, 
28 A, 137 (1905). 


(7) Piirno Chandra v. Bejoy Chand, 18 
C. L. J. 18 (1913) ; following Rashid-un-nisa 
V. Muhammad Ismail, P. C., 31 A. 572 ; 13 
C. W. N. 1182 (1909); and Narsingh v. 
Sheikh Jahi, 15 0. L. 3 (1911) ; distinguish- 
ing Walian v, Banke Behary, supra, 30 C. 
1021 (1903). 

(8) Ramchandra Das v. Joti Prasad, 29 
A. 675 (1907). 

(9) Dammar Singh v. Pribhu Singh, 29 A. 
290 (1907). 



A.ND PBESONS of UNSOUND MIND. 1137 

Petition for guardian ad litem. — See arde^ where the procedure will be 
found dealt with. A person cannot be appointed guardian ad litem against his 
will ; and this is now enacted by r. 4 ; (1) but where a guardian ad litem has once 
been appointed, his appointment enures for the whole of the lin in the course 
of which it has been made, unless and until it is revoked by the Court ; (2) and 
therefore for purposes of appeal.(3) A Court has jurisdiction to try a suit 
against a minor notwithstanding the appointment of one of its officers (4) to 
be the minor’s guardian ad litem\b) 

4. {!) Any person who is of sound mind and has attained [ 
Who may act as next '^prity may act as next friend of a minor 
friend or be appointed or OS his guardian foT the suit : 
guardian for the suit Provided that the interest of such person 

is not adverse to that of the minor and that he is not, in the case 
of a next friend, a defendant, or, in the case of a guardian for the 
suit, a plaintiff. 

(;^) Where a minor has a guardian appointed or declared [ 
by competent authority, no person other than such guardian 
sliall act as the next friend of the minor or be appointed his guardian 
for the suit unless the Court considers, for reasons to be recorded, 
that it is for the minor’s welfare that another person be permitted 
to act or be appointed, as the case may be. 

No person shall without his consent be appointed guardian 
for the suit. 

(.^) Where there is no other person fit and wilhiig to act as [ 
guar^an for the suit, the Court, may appoint any of its officers 
to be such guardian, and may direct that the costs to be incurred 
by such officer in the performance of his duties as such guardian 
shall be borne either by the parties or by any one or more of the 
parties to the suit, or out of any fund in Court in which the minor 
is interested, and may give directions for the repayment or allow- 
a'nce of such costs as justice and the circumstances of the case rmy 
require. 


Who may act,— See notes to r. 1, 

Who may be next friend and guardian.— A married woman may be 
next friend, (6) though under the provisions of sect. 457 of the last Code, which 


(1) Jadow Mulji v. Chhagan Rairhand, 6 
B. 306 (1881) ; Issur Chunder v. Nobo Kristo, 
7 C. L. R. 407, 410 (1880 ) ; Narsingh v. 
Sheikh Jahi, 15 G. L. J. 3 (1911). 

(2) Jwala Dei v. Peibhu, 14 A. 35 (1891). 

(3) Venkata v. Alakarajamba, 22 M. 187 
(1898). 

(4) See Issur Chunder v. Nobo Kristo, 7 


C. L. R. 407 (1880) ; Babaji v. Maruti, 11 B. 
H. C. R. 182 (1874). 

(5) Jadow Mulji v. Chhagan Raichand, 6 
B. 306 (1881). 

(6) Asirum Bibi v. Sharip Mondul, 17 C. 
488 (1890), F. B. ; ovorruling Guru Pershad 
V. Gossain Muni’aj, 11 C. 733 (1885). 

4 l> 
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have not in thitj respect been re-cnacted, she could not be appointed guardian 
ad Uiem.iX) 1 ^ ^ ^7 niinora to obtain a declaration that a decree did not 

afiect them, inasmuch as they were not properly represented by their mother, 
who was incapable of acting as guardian, they were held entitled to a decree. (2) 
Whatever be the propriety of making provision by the appointment of a public 
officer for the institution of suits on behalf of infants, it is of the utmost im- 
portance that no person should be appointed of whom even a suspicion can exist 
that he may be barred by personal interest. The Privy Council therefore dis- 
approved of the appointment of the Regist];;ir, who, according to the practice 
of the Supreme Court, was entitled to a commission of 5 per cent, on all sums paid 
into Court.( 3 ) It was held that the Code did not apply to all guardians, for it 
did not apply to natural guardians. See notes to last rule. ( 4 ) 

5. ( 7 ) Every application to the Court on behalf of a luiuor, 
Representation of than an application under rule 10, sub- 

minor by next friend or rule (£), shall be made by his next friend oi* 
guardian Jy his guardi.in-for the suit. 

(£) Every order made in a suit or‘'on any application, 
befoie the Court in or by which a minor is in any way con- 
cerned or aftected, without such minor being represented by a 
next friend or guardian for the suit, as the case may be, may be 
discharged, and, where the pleader of the party at whose instance 
such order was obtained knew, or might reasonably have known, 
the fact of such minority, with costs to be paid by such pleader. 

Applications to be by representative.— The Code no doubt distin- 
guishes between next friends and guardians for the suit ; the former term 
beiiig used in respect of plaintiff minors, and the latter when the minors are 
defendants. But if a guardian ad litem has not been appointed'for a defendant 
a next friend can apply.(5) 

Order obtained by next friend or guardian.— This rule shows that 
no order by which a minor or lunatic is in any way concerned or affi‘cted can 
legally be made without such minor being represented by a next fiieiid or 
guardian for the suit.(6) The words “ may be discharged ” a]>pear to give 
discretionary power to the Coui’t.( 7 ) No order binds a minor unless he was 


(1) See Kachayi Kuttiali v. Udumpum- 
thak, 29 M. 68 (1906), 60, 01 ; Kali Shankar 
Sahai v. Pratab Udai Nath Sahi, 6 C. L. .T, 
36 (1907) ; Kundan Lai v. Gajadhar Lai, 29 

A. 728 (1907). The disability has now been 
removed. But see Narsingh v. Sheikh Jahi, 
15 C. L. J. 3 (1911) ; appointment of a 
married woman as guardian ad litem for an 
infant defendant renders the proceedings a 
nullity BO far as the infant is concerned. 

(2) Sham Lai v. Ghasita, 23 A. 459 (1901). 


(3) Kcrakooso v. Sorle, 3 M. 1. A. 329 (1844 ). 

(4) Budhilall Manji v, Morarji Premji, 31 

B. 413 (1907) [testamentary guardian 

appointed by Hindu father]. 

(5) Jotindronath Mifter v. Raj Kristo, 10 

C. 771 (1880). 

(6) Amichand Talakchand v. Collector of 
Sholapur, 13 B. 234 (1888) [application to 
sue as pauper], 

' (7) Dooiga Mohun v. Tahir Ally, 22 C. at 
p. 274 (1897). 
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prop 3 rly repreaeuted at the tiiiie it was inade.(l) Where an order for sale was 
made when the minor was properly represented, the absence of a guardian was 
held not to aifeet the validity of subsequent proceedings.(2) And where a 
Hindu widow during the course of a litigation adopted a son, but did not put 
him on the record, it was held that she was justified in pursuing the litigation 
bond fide for his benefit, and that he was bound by the decree. (3) If, however, 
a person entitled to represent a minor does purport to represent him, a ineie 
misdescription in the cause title is not fatal to the suit. In all cases the question 
to be decided is whether on a construction of the ])laint and pleadings the minor 
is really a party to the suit or not, and, if he be, any irregularity is provided for 
by sect. 99, awte.(4) And where a minor has been properly represented he is 
as much bound by a judgment in his own action as if he were of full age, (5) and 
the principle of res judicata applics.(6) Where the decree is sought to be executed, 
the Court executing the decree cannot entertain the plea of non-representation, 
is it must presume that the decree was rightly passed. The minor’s remedy 
as to apply for a review or to file a suit for an injunction restraining the execution’ 
of the decree. (7) If a minor desire to have a decree set aside because any avail- 
able good ground of defence*wa8 not put forward at the hearing by his guardian, 
he should apply for a review. If the decree was ex purtc, the procedure to be 
adopted is that prescribed by the Code for setting aside cx jpartc decrees. Where 
a decree has been made against an infant duly represented, and the former on 
majority seeks to set that decree aside by separate suit, he can succeed only on 
proof of fraud or collusion on the part of his guardian. (8) The costs may be 


(1) Mrinainoyi Dabia v. yiiibchand Chuckcr* 
butty, 5 C. 450 (1879) ; Vishnu Keshiw v, 
Ramchandra Bhaskar, It B, 130 (1880) ; 
i)aji Himat v. Bhirajram Sadaram, 12 B. 18 
(1887) ; Canga Prosad v. Umbica Churn, 14 
C. 754 (1887) ; Juugee Lall v. Sham Lall, 20 
W. B. 120 (1872) ; Durgapersad v, Kesho^ 
persad, 8 0. 656, 662 (1882) Radba Kristo v. 
Bam Chundcr, 11 W. R. 300 (1869) ; Russick 
Das V. Preonath Misree, 10 C. at p. 105 
(1883); Sham Lai v. Ghasita, 23 A. 469 
(190J ). As to carrying on suit after majority, 
see notes to r. 12. 

(2) Net Lall Sahoo v. Sheikh Kareem, 23 
C. 686 (1896). 

(3) Hari Saram v. Bhubaiieawari, 16 C. 40 
(1888) ; 15 1. A. 195 ; ref., Vasudov v. Krish- 
naji, 20 B. 534 (1895). 

(4) Bhaba Porshad v. Secretary of State, 14 
C. 169, 163, F. B. (1886) ; Jogi Singh v. 
Kunj Behari, 11 C. 609 (1886); Suresh 
Chunder v. Jugut Chunder, 14 C. 204 (1886) 
[approved by P. C., Walian v. Banke Behari, 
30 C. 1021, 1032 (1903)]; Natesayyan v. 
Narasimmayyar, 13 M. 481 (1890); Kedar 
Prosanno v, Pratap Chunder, 20 0. 11 (1892) ; 
Goonoo Monee v. Ram Komul, 17 W. R. 144 


(1872) ; Alim v. Jhalo, 12 C. 48 (1886). But 
SCO Shonai Bowa v. Monoram Mundul, 11 
C. L. R. 16 (1882) ; Grish Chunder Mookerjeo 
t). Miller, 3 C. L. R. 17, 19 (1878) [“ there is 
no authority for saying that where minors 
have been really sued, though in a wrong 
form, a decree against them would not be 
valid ”] ; Subramanya Panda v. Siva Subra- 
manya, 17 M. at pp. 337, 338 (1894). 

(6) Modhoo Soodun v. Prithee BuUub, 16 
W. R. 231 (1871) ; Sherafutoollah Chowdhry 
V. Sm. Abedoonissa, 17 W. R. 374 (1872) 
[and the minor is liable to arrest] ; unless 
there be fraud or collusion ; Raghubar Dyal 
t>. Hhikya Lai, 12 C. 69, 76 (1885) ; Cursandas 

V. Ladka Vahu, 19 B. 571 (1896). 

(6) Bonomaliy Kesh v. Hungshessur Roy, 
17 W. R. 492 (1872) ; Venkatachalam v. 
Mahalakshmamma, 10 M. 272 (1886). 

(7) Nawab Mahomed v. Har Charan, 0 
A, H. C. R. 98 (1874). 

(8) Raghubar Dyal v. Bhikya 1 a 1, 12 C. 69 
(1886) ; Dabee Dutt v, Subodra Bibee, 25 

W. R. 449 (1876) ; Cursandas v. Ladka Vahn, 
. 19 B. 671 (1895) ; as to estoppel against the 

minor, see Ganesh Lala v. Bapu, 21 B. 198 
(1896) ; Brohmo Dutt v. Dhurmodass Ghosh, 
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directed to be paid by the pleader.(l) But the minoi being unrepresented, the 
Qourt has no authority to make his estate liable lor costs. (2) 

6. (1) A next friend or guardian for the suit shall not, 
without the leave of the Court, receive any 
or guaidto /ortAewrt money or other moveable property on behalf 
ol pnpwty unier deene of ^ minor either — 

for minor. compromise before decree 

or order, or 

(b) under a decree or order in favour of the miiior. 

(2) Where the next friend or guardian for the suit has 
not been appointed or declared by competent authority to be 
guardian of the property of the minor, or, having been so 
appointed or declared, is under any disability known to the 
Court to receive the money or other moveable property, the 
Court shall, if it grants him leave to receive the property, 
require such security and give such directions as will, in its 
opinion, sufficiently protect the property from waste and ensure 
its proper application. 

Receipt of property under decree. — Thin section was substituted in the 
last Code by Act VIII. of 1890, sect. 53 (d). It has been held that this rule did 
not apply in the case of a managing member of a Mitakshara joint-family who was 
appointed guardian ad litem of bis minor brother for the purpose of a rent suit 
in which both the brothers obtained" a decree for arrears of rent.(3) 

i. {!) No next friend or guardian for the suit shall, 

Agreement or eomvto. without the leave of the Court, 
mise by next friend or recorded m the proceedings^ 6nter into any 
guardian /or t/je su/t. agreement or compromise on behalf of a 
minor with reference to the suit in which he acts as next friend 
or guardian. 

Any such agreement or compromise entered into without 
the leave of the Court so recorded shall be voidable against all 
parties other than the minor. 

Scope of rule.— The provisions of this rule are intended to protect the 
interests of minors, (4) and have been adopted (5) from the rule previously laid 
down by the Privy Council.(6) A suit relating to the estate or person of an infant, 

20 C. 388 (1898) ; Ameer Ali and Woodroffo e (3) Harihar v. Madura, 36 (J. 601 (1908). 

Evidence Act, s. 115, 0th ed. In Ramachari (4) Rajagopal Takkaya v, Subramanya 

t?, Duraisami, 21 M. 167 (1897), the alleged Ayyar, 3 M. 103, 104 (1881). 

minora were of age but acquiesced. (6) Sharat Chunder v. Kartik Chunder, 9 

(1) See Shonai Bewa v. Monoram Mundul, C. 810 (1883). 

1 1 C. L. R. 16 ( 1882). (0) Moulvie Abdool v. Mozuffer Hoasejn, 10 

(2) Amichand Talakchand v. Ciollector of W. R., P. C. 22 (1871). 

Sholapur, 13 B. 234 (1888). 
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lid foT his benefit, has the efiect of making him a ward of Court, and no act can 
le done affecting the property of the minor unless under the express or implied 
irection of the Court itself.(l) This principle, on which the rule is based, 
las been applied to a case which, it was held, strictly did not fall within its 
erms ; it being held that when the next friend of a minor withdrew from a suit, 
hough it was not proved that the defendant entered into any agreement with 
he next friend, it was open to the minor through another next friend to have the 
uit re-opened on review, on the ^ound that the former next friend, though 
;uilty of no fraudulent conduct, was grossly negligent of the minor’s interest 
n withdrawing from the suit. (2) The rule contemplates the existence of a guar- 
lian and a pending litigation, and was therefore held not to apply wliere, when 
he agreement was made, there was neither a guardian for a suit noi* a suit. (3) 

As to the effect of a compromise entered into without leave, vide 'post, 
iV“here a compromise was effected and allowed by the Court, and a decree was 
nade in accordance with its terms, it was held that no appeal lay against the 
jompromise decree, and that the remedy for setting it aside was by way of 
•eview or regular suit. (4) Where a guardian had entered into a compromise 
without leave but undertoot to present the petition to Court, and subsequently 
ieclined to do so, and opposed a decree being passed in its terms, it was held 
that inasmuch as leave had not been asked for and the guardian objected to the 
Court passing a decree in terms of the eompromise, the Court had no power 
bo enforce it, even though its terms might appear to be beneficial to the minors. (5) 
A decree-holder who rests his case upon his decree having been made against 
a minor by consent, is under the necessity of proving that the consent was 
given by some one having authority to bind the minor. (6) 

Leave.— The Court has to grant leave. The form, however, of expression 
used for the purpose of indicating that the Court grants leave to compromise 
is of slight importance. The question is whether the Court, after a considera- 
tion of the circumstahoes, really intended to ^ant leave. (7) The Court must, 
however, in some form show that it has considered th^ question and granted 
leave. And the mere passing of a decree on a compromise does not amount to 
sanction, which will not be inferred from the subsequent passing of a decree in 
terms of such compromise.(8) In order that a compromise may be binding 
upon a minor, the leave of the Court must be express, and it must be arrived at 
upon the exercise of a judicial discretion as to the propriety of the compromise 
in the interests of the minor, and the section makes no exception in the case of 


(1) Doraawaini Wllaiv. Thungasami Pillai, 
27 M. 377 (1903). 

(2) Bam Sanip v. Shah Latafat, 29 C. 735 
(1902). 

(3) Vithaldas v. Dattaram, 26 B. 293 
(1901) ; B. c., 3 Bom. L. R. 887. 

(4) Bakhalmoni Dassi v, Adoita Prasad, 7 
a W. N. 419 (1903). 

(6) Banga Rao v, Rajagopala Raju, 22 M. 
878 (1899). 

(6) Muhammad Mumtaz v. Sheoratangit^ 


23 0. 934 (1896). 

(7) Virupakshappa «. Shidappa, 26 B. 109 
(1901) ; B. c., 3 Bom. L. R. 666. 

(8) Aranaohalam CJhetty v. Miyappa Chetty, 
21 M. 91 (1897); Rajagopal Takkaya v. 
Subramanya Ayyar, 3 M. 103 (1881) ; Bharat 
Ghunder v. Kartik Ohunder, 9 C. 810 (1883). 
Seo Manohar Lai v, Jadunaih Singh, 28 A. 
686 (1906) ; Krishun Proaad r. Romesh, 13 
0. W. N. 163 (1908). 
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a certified guardian.(l) Under the last Code such leave was presumed in certain 
cases. (2) The amended rule now requires that the leave should be expressly 
recorded ; following the Privy Council decision that it should in some way, not 
open to doubt, be shown that the leave of the Court was obtained.(3) Where a 
Hindu father was party to a partition suit and was himself the guardian (d 
litem of his minor son (also a party) it was held that the fact that he repre- 
sented the family did not exempt him from the duty of obtaining leave for a 
compromise which was clearly intended to affect the son’s interest, and that 
since such leave was not obtained, the son was not bound by it.(4) 

The Court should not make a decree by consent against an infant with- 
out ascertaining that it is for his benefit that such a decree should be pro- 
nounoed.( 6 ) The Court must have before it the materials necessary to enable 
it to arrive at a judicial conclusion with respect to the compromise. The terms 
and evidence of their propriety and reasonableness must be before it.( 6 ) In 
order to make an agreement or compromise, to which this rule applies, a lawful 
agreement or compj'omise, it is necessary that the next friend or guardian 
should ask the Court to consider the proposed terms of the agreement or com- 
promise, and before making the agreement or entering into the compromise 
should obtain permission from the Court to enter into the agreement or com- 
promise proposed. The Court should record the fact that such application ' 
was made to it ; that the terms of the proposed agreement or compromise were 
considered by the Court, and that, having regard to the interests of the minor, 
the Court granted leave to the making of the agreement or compromise. From 
the mere fact that the Court passed the decree in accordance with the com- 
promise, it cannot be inferred that any of those steps preliminary and necessary I 

to the making of the decree have been taken by the Court.(7) If leave is given I 

urider a misrepresentation of a material fact, due either to fraud or culpable and i 
wilful ignorance, it is not binding.( 8 ) - 

When necessary .—The rule does not only refer to agreements out of Court 
but to such agreements as also to compromise decrees, namely, those agreements 
* wh ich are given effect to by a decree of the Court. The words ‘ ‘ any agreement,’ ’ 
etc., include a compromise finally determining the 8uit.(9) The provisions 
apply to compromises after deoree.(lO) Applications in execution are proceedings 
in the suit, so that a compromise of such a proceeding would be a compromise 


(4) Ganeaha Row v. Tuljaram Row, P. C., 

40I.A. 132; 36 M. 296; 18 C. L. J. 1 ; 17 . 

0. W. N. 766 (19X3). 

(5) Ram Ohurn v. Mungal Siroar, 16 W. R. 

232 (1871). 

(6) Virupakshappa v.^bidappa, 26 B, 100 
(I'OOl) ; 8. 0 ., 3 BomTL. R.-666. 

(7) Kalavati V. Chedi Lai, 17 A. 631 (1S95). 

(8) Bibee Solomon v. Abdool Azeez, 6 0. 

687 (1881). 

(9) Lala Majlis v. Narain Bibi, 7 C. W. N. * 
90 (1902). 

(10) Arunaohellam v. Ramanadhan, 29 H. 

309 (1006). 


(1) Lala Majlis v, Musst. Narain, 7 C. W. 
N. 90 (1902). In an early case the Court re- 
quired the certificate-holder to procure the 
consent of the Court by which the certificate 
was granted to the filing of the compromise : 
Sheonundun Singh v. Katesa Kooer, 6 A. H. 
C. R. 170 (1874); and see Piiojshah v. 
Manibhai, 36 B. 63 (1911) (no exception in 
the case of a Collector). 

(2) Sridhar Rao v. Ram Lai, 31 A. 7 
(1908), 

(3) Manohar Lai v. Jadnnath Singh, ^ A. 
686 (1906) ; Kunwar Partab Singh v. Babuti 
Singh, P. 0., 18 0. L J. 884 (1913). 
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“ with reference to the suit.*’ (1) A guardian has no power to waive a right to 
compensation for part of the estate taken under the Land Acquisition Act ; (2)> 
nor to enter into an agreement to refer matters in suit to arbitration^ (3) though 
the contrary has also been held, (4) or to withdraw a suit without the leave of 
the Court. (6) A mere matter of proof, such as the consent by a guardian of a 
minor defendant to accept the oath of the plaintiff,(6) or abstaining from pressing 
objections, it being uncertain whether there was evidence sufficient to sustain 
them, (7) is not within the rule. , 

Effect of want of leave . — A decree by consent without leave is invalid 
and not binding on the minor. (8) The only modes, however, of setting aside 
a decree are by review under sect. 114, or by a separate suit, (9) and not by 
application for a rule in the original suit ; (10) or in execution proceedings under 
sect. 47 : the question whether a decree was void as against the minor not being 
one relating to the execution of the decree. (11) Tlic compromise can be avoided 
by a minor either on or before his attaining majority. (12) In a recent Privy 
Council decision where a Hindu father had been appointed guardian ad litem 
of an infant son in a suit^or partition by a member of the joint-family and 
had made a compromise without the leave of the Court, it was held that the 


(1) Virapakahappa v. Shidappa, 26 B. 100 
(1901) ; B. 0., 3 Bora. L. R. 665. 

(2) Luchmeswar Singh v. Chairman, 
Dharbhanga Municipality, 18 C. 99 (1890). 

(3) Lakshmana Chetti v. Ohinnathambi 
Ghotti, 24 M. 326 (1900). As to arbitration 
out of Court, sec Romon Kisaen v. Hurrololl 
Sett, 19 0. 334 (1892). 

(4) Hardeo Sahai v. Gauri Shankar, 28 A. 
35 (1905) ; Atraarara v. Bhila Ganpat (1912), 
15 Bora. L. R. 223; and Bee Lutawan v, 
Lachya, 36 A. 69 (F. B.) (1913). 

(5) DoraBwami Pillai v. Thungasami Filial, 
27 M. 377 (1903). 

(6) Chengal Roddi v. Venkata Roddi, 12 
M. 483 (1889) ; Sheo Nath v. Sukh Lai, 27 C. 
229 (1899) ; s. c., 4 C. W. N. 327. Seo 
Lakshmana Chetti t;. Ohinnathambi, 24 M. 
at p. 330 (1900). 

(7) Mirali Rahimbhoy v, Rehmoobhoy, 15 
B. 694, at p. 597 (1891), per Bayley, J. It 
has, however, been held that actual waiver 
will not bind a minor if not for his benefit : 
^wamiiao v. Collector of Bharwar, 17 B. 299 
(1892), 

(8) Arunachellam r. Marugappa, 12 M. 603, 
604 (1889) i VirupakBhappa v. Shidappa, 26 
B. 1()9, 114 (1901) ; aB to an adjustment being 
binding at any rate upon partioa not minors, 
see Lakshmana Chetti v. Clhinnathambi, 24 M. 
326 , at p. 321 (1900). The effect of the 
decision in Aman Singh v. Narain Singh, 20 


A. 98 (1897), is not clear, but apparently 
sanction was given after the compromise had 
been entered into and not before. See 
Sothuram v. Vasanta, 34 M. 314 (1910) (in 
which Aman Singh v. Narain Singh was not 
followed), and Bhiwa v. Bovohand, 36 B. 322 
(1911) (the fact that the minor has benefited 
by the settlement makes no difference). 

(9) Mirali Rahimbhoy v. Rehmoobhoy, 16 

B. 694 (1891) [which deals, at p. 699, with the 
case of Esban Chundra Safooi v, Nundamoni 
Dossoe, 10 C. 367 (1884)] ; Virupakshappa v. 
Shidappa, 23 B. 620 (1899) ; s. c., 1 Bom. L. R. 
82 [and not by the Court proprio ^notu : but 
see as to this decision, Virupakshappa v, Shi* 
dappa, 26 B. 109, at p. 113 (1901)] ; where the 
Clourt wrongly rejected an application for 
review, the High Court interfered in revision. 
Doraswami Pillai v. Thungasami Pillai, 27 M. 
377 (1903); Barhamdeo Prasad v. Banarsl 
Prasad, 3 C. L, J. 119 (1904) [when decree 
should bo set aside by suit and when by 
review], 

(10) Mirali Rahimbhoy v. Rehmoobhoy, 
eupra ; s. c. in Lower Coi^ evb soe, Kannsli 
Rahimbhoy v. Rahimbhoy Habibbny, 13 B. 
137 (1888). 

(11) Arunaohrllam v. Marugappa, mtpra; 
but see Rajagopal Takkaya v. Muttuplaem 
Chetti, 3 M. 103 (1881). 

( 12 ) Vintpalohappa v. Shidappa, 26 B. 109 
(1901). 
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compromise was not binding on the minor and that he was remitted to his 
original rights under the decree in partition.(l) 


8 . (1) Unless otherwise ordered by the Court, a next friend 
Retirement of next shall not retire without first procuring a 
fit person to be put in his place and giving 
security for the costs already incurred. 

(2) The application for the af)pointment of a new next 
friend shall be supported by an aifidavit showing the fitness oi 
the person proposed, and also that he has no interest adverse to 
that of the minor. 


“■Retire.”'— The words “ al his own requeM ” have been omitted, but the 
sense is the same. (2) 


9. (1) Where the interest of the ne,xt friend of a minor 

« , . is adverse to that of the minor or where he is 

Removal of next friend. ‘j. .l 

SO connected with a defendant whose interest 

is adverse to that of the minor as to make it unlikely that the 

minor’s interest will be properly protected by him, or where he 

does not do his duty, or, during the pendewey of the suit, ceases 

to reside within British India, or for any other sufificient cause, 

application may be .made on behalf of the minor or by a 

defendant for his removal; and the Court, if satisfied of the 

sufficiency of the cause assigned, may order the next friend to 

be removed accordingly, ana make such other order as to costs as 

it thinks fit 

(2) Where the next friend is not a guardian appointed or 
declared by an authority competent in his behalf, and an 
appHcation is made by a guardian so appointed or declared, who 
desires to be himself appointed in the place of the next friend, 
the Court shall remove the next friend unless it considers, for 
reasons to be recorded by it, that the guardian ought not. to be 
appointed the next fri^d of the minor, and shall thereupon 
appoint the applicant to be next friend in his place upon such terms 
as to the costs already incurred in the suit as it thinks jU, 

Removal of next friend. — Where a Court finds ti^^t a next friend does 
not do his duty in relation to a suit, it is its duty not to permit him to prejudice . 
the interests of the minor, but to adjourn the suit in order that some one interested 
in the minor may apply on his behalf for the removal of the next friend and for 
the appointment of a hew next friend, or in order that the minor plaintifE may, 


( 1 ) Qanesha Row v. Toljaram Row, 36 (2) Banarsi v. Ram Naiain, 30 JL Wi 

M. 296, P. C. (1918) ; 40 1. A. 182, (1007). 
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on coming of age, elect to proceed with, the suit or withdraw from it.(l) Courts 
can be moved to stay a suit improperly brought on behalf of an infant, and to 
remove an improper next friend of an infant and to substitute a proper person 
in his place. ( 2 ) It has been considered expedient to enact that where a guardian 
insists on his right to be appointed next friend in the place of another there should 
be power to require him to become liable or give security for costs in the suit 
previously incurred, and the second clause has been amended accordingly. 

10 . ( 1 ) On the retirement, removal or death of the next I 

' stay 0! proMedings on of a minor, further proceedings shall 

removal, etc., of next be stayed until the appointment of a next 
*^*®“^* friend in his place. 

(2) Where the pleader of such minor omits, within a reason- [ 
able time, to take steps to get a new next friend appointed, any 
person interested in the minor or in the matter in issue may apply 
to the Court for the appointment of one, and the Court may appoint 
such person as it thinks fit. 

11. (1) Where the guardian for the suit desires to retire or I 
• Retirement, removal or ^068 not do his duty, Or wlifffe Other Sufficient 
deathof guardian for the ground is made to appear, the Court may 

permit such guardian, to retire or may remove 
him, and may make such order as to costs as it thinks fit. 

(2) Where the guardian for the suit retires, dies or is I 
removed by the Court during the pendency of the suit, the Court 
shall appoint a new guardian in his place. 

Costs. — The former section ran : “ and may order him to pay stick costs as 
may have been occasioned to any party by Ms breach of duty^ This may be done 
now. This rule is not, so far as regards payment of costs, applicable to any 
person appointed to act as guardian ad litem without his previous con8ent.(3) 
As to whether the Court may decree costs against a guardian, -except in the case 
mentioned in this rule, see notes to r. 3, ante, 

12. (I) A. minor plaintiff or a minor not a party to a smt l 
Cmine to bo followed on whose behalf an application is pending 

shdl, on attaining majority, elect whether he 
majority. will pr-oceed with the suit or apphcation, 

{2) Where he elects to proceed with the suit or a/pjdicalion, 
he shall apply for an order discharging the next friend and for 
leave to proceed in his own name. 


(1) Doraswami Filial v. Thungasami Fillai, (1898). 

27 M. 377 {1903). (3) Jadow Mulji v, Chhagan Raichand, 5 

(2) Bai Porebai v. Bevji Me^i, 28 B. 100 B, 306 (1881). 


* * 
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(-/) The title of the suit or application shall in such case be 
corrected so as to read thenceforth thus 

'' A. B., late a minor, by C. D., his next friend, but now 
Jmving attained majority,^^ 

(4) Where he elects to abandon the suit or application, he 
shall, if a sole plaintiff or sole applicant, apply for an order to 
dismiss the suit or application on repayment of the costs incurred 
by the defendant or opposite party 01 which may have been paid 
by his next friend. 

(;7) Any apphcation imder this rule may be made ex parte ; 
but no order discharging a next friend and permitting a minor 
plaintiff to proceed in his own name shall be made without 
notice to the next friend. 

Election of minor to proceed^ — ^An application nndcT this rule tnay be 
made cx 'parte, and docs not require notice. Ijoavc^, (wliich may be nu<nc pro 
tunc) will be given as a matter of course unless there is an absolute bar by positive 
enactment. The provisions as to correction of title refer to a pending suit, 
and not to a suit after final decree, in which it only remains to proceed to execu- 
tion. The omission to comply ‘with the requirements of this rule is a mere 
irregularity, and will not bar execution of a decree. (1) Quccre — whether a nunor 
who, having been a party to a suit but not properly represented, was served with 
summons afterwards on attaining majority carried on the suit as transferee of 
the estate from the previous owner, was not bound as a party.(2) 

13 . (/) Where a minor co-plaintiff on attaining majority 
Where minor eo-pbin- to repudiate the suit, he shall apply 

un attaining majority to have his name struclc out as co-plaintiff ; 
desires to repudiate suit, Coy^t, if it finds that he is not a 

necessary party, shall dismiss Wm from the suit on such terms 
as to costs or otherwise as it thinks fit. 

(Hj) Notice, of the apphcation shall be served on the next 
friend, on any co-plaintiff and on the defendant. 

(.?) The costs of ah parties of such application, and of all 
or any proceedings theretofore had in the suit, sh&ll be paid by 
such persons as the Court directs. 

(4) Where the applicant is a necessary party to the suit, the 
Court may direct him to be made a defendant. 

Majority. — Sect. 454 of the last Code required that the attainment of 
majority must be proved by affidavit. Though this provision is omitted proof 
of course is still necessary. 

(1) Duiga Mohun v. Tahir Ali, 22 0. 720 (2) Partab Narain v. Trflokinath, 11 0. 

(1894). 186(1884); HI. A. 197. 
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• 14 . (1)A minor on attaining majority may, if a sole 
Unreasonable or im- plaintiff, apply that a suit instituted in his 
proper suit. name by a next friend he dismissed on tlie 

ground that it was unreasonable or improper. 

(2) Notice of the application shall be served on all the 
parties concerned ; and the Court, upon being satisfied of such 
unreasonableness or impropriety, may grant the application and 
order the next friend to pay the costs of all parties in respect 
of the application and of anything done in the suit, or make 
such other order as it thinJes fit. 

15 . The provisions contained in rules 1 to 14, so far as 
Application of rules to they are applicable, shall extend to persons 
persons of unsound mind, adjudged to be of unsound mind and to persons 
who though not so adjudged are found by the Court on inquiry, by 
reason of unsoundnesg of mind or mental infirmity, to be inmpahle 
of protecting their interests when suing or being sued. 

Persons of unsound* mind or mentally infirm.—By sect. 463 of the last 
Code, the provisions in sects. 440 to 462 of that Code were declared mutandis 
to apply in the case of persons adjudged to be lunatics under Act XXXV. of 1858 
or any other lunacy law for the time being in force. -It was held that the pro- 
visions of S(‘ct. 440 of the last Code were by that section to be applied to lunatics. 
Whatever might be the meaning of the word “ guardian ’’ in sect. 440, when 
minors were concerned, it was held that there was no reason to suppose that 
the Legislatun* intended to alter or affect the existing law in respect of the persons 
who alone are ('utitled to bring suits on behalf of the estate of a lunatic. The 
p(^rson denominated guardian must mean the person who is himself competent 
to sue. A guardian of the person only of a lunatic has no right to bring a suit 
in respect of the lunatic’s estate. The manager of the estate is the person to do 
so, tliough under sect. 440, a person other than the guardian of the estate could 
also sue with the loav.i of the Court. (1) 

S('ct. 463 of tlie last Code applied in terms only to those adjudged to be of 
unsound mind, and therefore in other cases of unsoundness of mind a next 
friend or guardian could not be appointed under Chapter XXXI. (2) The pro- 
visions, however, of that Chapter were held not to be exhaustive and the Courts 
to have an inherent power to act in the interests of justice. Though a person 
alleged to Im a, lunatic, though not so found, might appear either in person or 
tlirough a vakil ; (3) if it was held that a person of unsound mind was not entitled 
to sue by a nexi iriend or defend by a guardian until he had been adjudged to be 
a lunatic, serious failure of justice might re8ult.(4) Where, therefore, a person 


(1) BaiDivaliv. Hiralal, 23B. 403 (1898). (3) Uma Sundari v. Kamji Holdar, 7 C. 

As to execution against manager, see Omrao 242 (1881). 

Singh V. Prem Narain, 24 W. R. 264 (1875). (4) See Nabbu Khan v. Sita, 20 A. 2, at 

(2) Jonnagadla v. Thatiparthi, 6 M. 380 pp. 4, 6 (1899) ; Kadala Reddi v. Narisi, 24 

(1883). M. 504, at p. 507 (1901), where also it is 
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'was admitted or was found to be of unsound mind, although he had not 
been adjudged to be so, he should, it was held, if a plaintifE, be allowed 
to sue through his next friend, and the Court should appoint a guardian ad litem 
where he was a defendant. (1) It had to be first ascertained whether the person 
in question was or was not of unsound mind, and in the case of a suit instituted 
by a next friend whether the suit was for his benefit. (2) It will be observed that 
the amended rule gives effect to these rulings, and the preceding rules are made 
directly applicable bath to adjudged and non-adjudged lunatics. The rule also 
includes the mentally infirm so as to cover the case of a person incapacitated 
from protecting his interests by reason of his mental weakness or of his being a 
deaf mute. 


16 . Nothing in this Order shall apply to a Sovereign 
Saving for Wnm Prince Or Euling Chief suing or being sued 
in the name of his State, or being sued by 
direction of the Governor General in Council or a Local Govern- 
ment in the name of an agent or in any other name, or shall be 
construed to affect or in any way derogate from the provisions 
of any local law for the time being in forcje relating to suits by 
or against minors or by or against lunatics or other persons of 
unsound mind. 


Princes and ChiefB.-~Sect. 464 of the last Code, which this rule replaces, 
was substituted for the former section by sect. 63 (e), Act V.IIL of 1890. The 
former section ran, after the word “ name,” and nothing in sects, 442-462 applies 
to arty minor or person of unsound mind, for whose person or property a guardian 
or manager has been appointed hy the Court of Wards (3) or hy the Civil Court under 
any civil law.'’ 


pelted out that it was wrongly assumed, in 
Narayana v. Krishna, 8 M. 214, 217 (1885), 
that any suitor could obtain an adjudication 
in lunacy, tho fact being that only certain 
specified xwrsons can move in the matter. 

(1) Kabbu Khan v, Sita, 20 A. 2 (1897) ; 
Venkatramana Bambhat v.Timappa Dovappa, 
10 6. 132 (1891) ; Kadala Eeddi v. Norisi, 24 
M. 604 (1001) ; Pransukhram Dinanath v. 
Bai Ladimr, 23 B. 653 (1899), whore, as also 
in the first and third cases cited, it is pointed 
out that the rule as to next friends in 
England is no longer that stated in the 
passage of DanieU's Chancery Practice, which 
was relied on in Tukaram Anant v. Vithal 
Joshi, 13 B. 656 (1886). In Kirparam Jhum- 
ekram v. Media Doyalji, 19 B. 135 (1894), 
the matter w'as queried ; Basik Lai Datta v. 


Bidhumukhi Dasi, 33 C. 1904 (1906); 
Lakhya Dasya v. Uma Kanto, 14 C. W. N. 
266 (1909). 

(2) Pransukhram Dinanath v. Bai Ladkor, 
23 B. 653 (1899). 

(3) See Sanku v. Puttamma, 14 M. 289, 
293 (1890) ; Beresford v. Bamasubba, 13 M, 
197 (1889) ; Bhoopendro Narain v. Baroda 
Prosad, 18 C. 600 (1891) ; Biroswar Boy v. 
Shoshi Sheka^, 17 C. 688 (1889); Dinesh 
Chunder v. Qolam Mostapha, 16 C. 89 (1888). 
Where a suit was brought by a manager 
under the Court of Wards and it was objected 
that he bad no authority to sue^ the Privy 
Council refused to entertain the objection 
on appeal: Hurdey Narain v, Booder 
Porkash, 10 C. 626 (1884). 



ORJ?ER XXXIIl. 

Suits by Paupers. 

1. Subject to the following promiom, any suite may be 
SvAia my In instituted instituted hy & p&upeT. 
in forma pauperis. Explanation . — A person is a “pauper” 

when he is not possessed of sufficient means to enable him to 
pay the fee prescribed by law for the plaint in such suit, or, where 
no such fee is presdtibed, when he is not entitled to property 
worth one hundred rupees other than his necessary wcaiing- 
apparel and the subject-matter of the suit. 

“ Suit.” “ Instituted.” — It was Jield that the wording of this and the 
following rules indicate that the only kind of application contemplated by the 
Legislature is an application to instUulc a suit.(l) The word “instituted” 
has now been substituted for “ brought.” It was, however, held in the case last 
cited, that a Court had power to allow a suit instituted in the ordinary form to be 
continued in forma pauperis. {2) It has been held that an order to give security 
for costs, obtained in a suit filed in the ordinary course, ceases to ojK^rate as 
regards antecedent costs if leave is given to continue the suit as pauper, provided 
the leave is granted before the time for giving security has expired. (3) Although 
the provisions in the Code only i)rovide for suits to be brought by a pauper, it 
has been held that the Court has power to allow a defendant to defend in formd 
'pmfC)i8.{i) Order XLIV., 'post, provides for pauper appeals, and as to cross- 
appeals m forma pauperis, see notes to that order. Sect. 141 provides for the 
procedure in miscellaneous proceedings, and the provisions of Chapter XXVI. 
of the last Code, which these rules replace, have been held applicable to petitions 
for Probate, (5) and to suits sanctioned for removal of trustees under the Keligious 
Endowments Act. (6) 

Pauper. ”-^The only question is whether an applicant is a pauper as 
defined in the Explanation. A person is not bound to try and raise funds by 


(1) See argument in Thompson v, Calcutta (4) Doorga Churn v. Nittokally Loasee, 5 

Tramway Co., 20 C. 319, 320 (1893). C. 819 (1880). 

(2) lb. ; foil. Nirmul Chandra v. Loyal (5) In re Will of Lawubai, 18 B. 237, 239 

Nath. 2 C. 130 (1877); Revji Patil v, Sak- (1893). 

haram, 8 B. 615 (1884). * (6) Guiusami v, Krishnasami, 24 M.*419 

(3) Bai Laxmi u. Harjivan Nathu, 36 B. (1901). 

415(1911). 
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luortgagiug kitj claims,(l) A Hindu father’s wealth is not a bar to a son suing 
as a pauper to pi’ovc his adoption ; (2) nor does a husband’s wealth preclude a 
wife suing as a pauper when she cannot claim from him the means of carrying 
on the suit. (3) In the case of minors the English practice (4) appears to be not 
to allow a minor to institute a suit through his next friend, unless he gives proof 
not only that he is Idniself a pauper, but that the next friend is a pauper, and 
that he cannot get any substantial person to act as next friend. (5) Following 
this practice, the Calcutta High Court allowed a suit to be brought in forma 
pauperis by a next friend who was also a pauper. (6) The question whether a 
minor might sue as a pauper by a next friend who was not a pauper was not 
decided in that case, but the right was subsequently affirmed by the Madias 
High Coui‘t,(7) which held that the English practice to the contrary was not 
justified by the Code. The Code does not exclude persons holding a fiduciary 
character, and therefore an executor or administrator can sue in f or md pauperis. (S) 
It has Ix^en held that there is no necessity for an inquiry whether an alleged 
representative of an admitted pauper is a pauper or not, and that the Court, 
if satisfied that he is the legal representative, should admit him to carry on the 
auit.(9) But the Bombay High Court has disagi‘ced.(10) The conditions of 
pauperism are different (a) when the plaint requires a comt-fee. anti (6) wh(‘n 
none is required. In (dther case the effect of pauperism is the same. As regards 
the first case the measui’c is the sum required to pay the fee on the plaint. In 
the second case Rs.lOO is the measure. The intention in both cases is the same, 
viz. to fix a certain sum — in one case the fee on the plaint, and in the other case 
Rs.lOO, and to provide that if the petitioner has not this sum at his disposal, 
ho will be exempt from court-fees.(ll) So, property admitted 1 o bo the property 
of the petitioner is not the “ subject-matter of the suit,” although claimed in 
the pctition.(12) The concluding portion of the Explanation, “ other than his 
necessary wearing apparel,” etc., do not govern its first part. (13) 

Formerly excepted suits. — Under sect. 402 of the last Code a pauper 
cx)uld not sue to recover compensation for loss of caste, libel, slander, abusive 
language or assault. The suits excepted were strictly limited ’to those men- 
tioned. Where it was argued that Chapter XXVI. of the former Code was 

(1) Vedanta v. Porindovamma, 3 M. 249 
(1881); distinguished in Kapil Deo r. Ram, 

33 A. 237 (1910). 

(2) Chutto Ram Towari, Petitioner, S. D. 

Sum. Dec., 7th Sept., 1840. 

(3) Laloonisai, Petitioner, S. D. Sum. Dec., 

16th Dec., 1846. 

(4) See English 0. 10, rr. 22-31. 

(6) Vonkatanarasayya v. Achemma, 3 M. 3 
(1881). 

(8) Gfolaupmonee v. ProBonomoye, 11 B. 

L R. 373 (1873). See also Misser v. Mutty 
Lall, Fulton, 490 (1844). 

(7) ViAikatanarasayya v. Achemma, 3 M. 

3 (1881). As to payment of costs by next 
friend, see notes to r. 11, jwst. 

(8) In re Bell, 7 M. 390 (1884) ; /« re Will 


of Dawubai, 18 B. 237 (1893); for English 
rule, see case lirst cited, and Ann. Pr., notes to 
0. 16, r. 31 ; OldOeld v. (jobbett, 1 Ph. 616, 
D. C. Pr. 87, 88. 

(9) Bhagbut Doss v. Baloram Doss, 3 W. R. 
Misc. 20 (1866) ; but see In re Dawubai, 
18 B. 237. 

(10) Manaji Rajujl v. Khandoo, 36 B. 
279 (1911). 

(11) Dwarka Nath v. ]5a«lhaVrav, 10 B. 207, 
209 (1886), in which it is suggested that the 
wording of the section might be amended. 
But see Fatmabai v. Dossabhoy, 34 B. 638 
(1909). 

(12) lb. 

(13) Krlshnabai v. Manohar, 30 B. 593 

(1906). ^ 
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intended to apply only to suit« ioi* the enforcement of peiiional claima, and 
therefore not to suits under the Eeligious Endowments Act, or sect. 539 (now 
92, 93) of the Cod(j, it was Jield^ that in that Chapter, and particularly in sect. 402 
and the former section corresponding with r. 5, the restrictions on the liberty 
of the right to sue as a pauper were expressly prescribed, and that the Court 
would be adding to those restrictions if it held that a person should not be 
allowed to sue as a pauper when his suit is one that is brought under the Act 
mentioned. (1) There are, however, now, no excepted suits, as sect. 402 of the 
last Cod(i has not been re-enacted? The Special Committee stated that in the 
light of the case-law it was misleading, so far as it suggested that a suit would 
lie for loss of caste or abusive language, and they saw no suflicient reason for 
withholding from a pauper a right to sue as such in respect of defamation or 
assault. 

2. Every application for permission to sue as a pauper 

Contents of applica- contain the particulars required in 

tion. regard to plaints in suits : a schedule of any 

moveable or immovcal5le property belonging to the apflicant, with 
the estimated value thereof, shall be annexed thereto ; and it shall 
be signed and verified in the maimer prescribed fo]* the signing 
and verification of fleadings. 

3. Notwithstanding anything contained in these ruleSj 

Presentation of appu- the application shall be presented to the 

cation. Court by the appheant in person, unless he is 

exempted from appearing in Court, in which case the appheation 
may be presented by an authorized agent who can answer all 
material questions relating to the application, and who may be 
examined in the same mariner as the party represented by him 
might have been examined had such party attended in person. 

Presentation of application.— Where an applicant dies before leave is 
granted, the legal representative may present a fresh application or may institute 
a suit for the same relief, which the deceased sought to recove.r, if the right to 
sue survives in him. (2) E. 3 is imperative, and a petition to sue as a pauper 
must be presented in person, unless the pauper is exempted from appearing 
in Court under sects. 132, 133, anie.(Z) So where a petitioner was in jail and did 
not present the petition in person it was rejected ; (4) and the mere fact that 
several persouo jointly present an application does not authorize the Court 
to entertain it on behalf of applicants who do not appear in pcr8on.(5) A pleader 
may be an authorized agent ; (6) but in that case he must be specially authorized 

(1) Gurusami v. K-rishnasami, 24 M. 419 exempted: Wazir-un-nissa v. Ilahi Baksh, 24 

(1901). A. 172, 173 (1901). 

(2) Lalit Mohan Mandal v, Satish Chandra (4) Ib. 

Das, 33 C. 1163 (1906). (6) Burgess v. Bidden, 10 M. 193 (1887)., 

(3) Ex parte Devgir Guru, 4 B. H. C. R., (6) Kishoree Mohun t>. Gour Monee, 16 

A. C. J. 91 (1867). So a pardanashin is W. R. 198 (1871). 
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as the pauper’s attorney, an ordinary mkahtmmah not being sufficient. (1) 
If the applicant does not appear in person he may, under r. 4, be examined by 
commission. 


4. (1) Where the application is in proper form and duly 

• Examination of appU- presented, the Court may, if it thinks fit, 

examine the applicant, or his agent when the 

applicant is' allowed to appear by agent, regarding the merits of 

the claim and the property of the applicant. 

(2) Where the application is presented by an agent, the 

„ ... , Coui’t may, if it thinks fit, order that the 

Court may order appii- applicant be examined by a commission m 

cant to be examined by the manner in which the examination of an 
commission. i ^ i i i 

absent witness may be taken. 


Examination of applicant.— It was held under the corresponding section 
ol the Code of 1859, that the examination referred? to is that of the petitioner 
or his or her agent, and that at this stage the Court has no power to examine 
witnesses. (2) The present rule also speaks merely of the examination of the 
petitioner or his agent. If on the examination some of the grounds appear 
which are mentioned in the next rule, then notices are to issue as provided in 
r. C, and they pave the way to the formal hearing mentioned in r. 7, at which 
the (juestion of the applicant’s pauperism has to be determined. The proceedings 
under this (3) and the next rule arc of a preliminary character, and a rejection 
under them is not, as in the case of r. 7, of a final kind and a bar to a subsequent 
application. (4) 

The rule directs the examination of an applicant regarding the merits, in 
order that it may be ascertained whether his allegations show or do not show a 
right to 8ue.(5) The mere statements in the plaint cannot be' accepted as the 
sole material on which a decision as to this question can de^jend ; for if this were 
so, the granting of an application would depend not on whether the pauper had 
in fact any merits to go upon, but on the skill of the person drafting his petition 
and plaint, and the examination as to the merits under this section would be 
superfluous, (6) 

'5. Tie Court shall reject an appication for fmnmion to 
Rejection ol sue OS a faufer- - 

(a) where it is not framed md presented 
in the manner prescribed by rules 2 and 3, or 


(1) Musst Bhugobutty v. Gunjeeh, 21 W. R. fibl, u.t pp. 663, 664 (1886), 

308 (1874). (5) Koka Banganayalta v. Koka Venkatu* 

(2) In re Parkash Ojha, 25 W. B,. 74 chellapati, 4 M. 323, 324 (1881). 

(187a). (U) Kamrakh Nath v. Sundar Nath, 20 A. 

(3) Tho case cited iu next note says 299, at p. 301 (1898); Nawab Bahadur v. 

s. 405, but this appears to be a mistake. Harish, 13 C. L. J. 593 (1910). 

(4) Clu^tarpal Singh v. Baja Bam, 7 A. 
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(fe) where the applicant is not a pauper, or 

(c) where he has, within two months next before the 

presentation of the application, disposed of any 
property fraudulently or in order to he able to apfly 
for permission to sue as pauper, or 

(d) where his allegations do not show a cause of action, or 

(e) where he has entered into any agreement with reference 

to the subject-matter of the proposed suit under 
■ which any other person has obtained an interest in 
such subject-matter. 


Rejection or application. — ^Tlie provisions of this rule, operating as they 
do in derogation of tlie ordinary rights of a litigant, must be construed strictly, 
and the exercise of the Court’s power to reject under this rule is limited to the 
grounds specified in the various clauses of the rule itself.(l) 

There are conflic.ting decisions as to whether an appeal docs (2) or does 
not (3) lie from an order rejecting an application to sue as a pauper. It has, 
hov;cvcr, been held in several cases (4) that such an ord(U‘ is subject to revision. 
As to limitiition in the case of pauper applications, see below. (5) 

Clause ((?) in tlie last Code ran, “ thai his allcijaiiom do not show a rij/ht to 
sue in such OourlJ^ The concluding words, “ sue in such Court, lent some 
support to the argument that the paragraph refen-ed to the jurisdiction of the 
'Court, and not to the cause of action disclosed in tlie application.(O) It was, 
however, held that the words “ show a right to sue ” cannot be read as limiting 
the Court’s discretion to merely ascertaining whether “ the right to sue ” arose 
within its jurisdiction, but have a more extended meaning, namely, that an 
applicant must make out that he has a good subsisting cause of action capable 
of enfoAement in Court, and calling for an answer, and not barred by the law of 
limitation or any other law. (7) This is now made clear in the amended clause. 


(1) Chattarpal Singh v. Raja Ram, 7 A. 
GOl, G70 (1885), f'er Mahraood, J, 

(2) Raldoo V, (lula Kuar, {) A. 129 (1887). 

(3) Secretary of State v. Jillo, 21 A. 133, 

F. B. (1898). Sec Skinner v. Ordc, 2 A. 24J, 
at p. 245 : “ the question of pauperism is not 
a point in the cause ; it is a mere matter of 
procedure,” per Sii* M. Smith. In Mumtazan 
V, Rasulan, 23 304, 360 (1901), it was 

treated as clear no appeal lay from an 
order granting leave lo sue as a pau^icr. 

(4) Chattarpal Singh v. Raja Ram, 7 A. 
001 (1885), Mahniood, J. ; Muhammad 
Husain v. x\judhia Prasad, 10 A. 467 (1888) ; 
Secretary of State v. Jillo, 21 A. 133, 130 
(1898); Koka Ranganayaka v, Koka Ven- 
kataohellapati, 4 M. 323 (1881) ; Hobo Das v, 
Mohunt Ram, 2 C. W. N. 474 (1898) ; Copal 
Cbindra v. Begoo Mistry, 8 C. W. N. 70 


(1903), under s. 115, ante, but not under the 
Charter; Shiiikh Babur v, Gokbul Lall, 24 
W. R. 02 (1875). 

(5) S. 4, Act XV. of 1877 ; Mitra's Limita- 
tion Act, 077, 4th ed. ; Janardan Vithal .v. 
Anant Mahadev, 7 B. 373 (1883) [application 
to sue as iMiupor ; death of opponent ; sub- 
stitution of heirs]. 

(6) Amirtham v. Alwar Maiiikliam, 27 M. 
37, 39 (1903) ; and see per Mahmood, J., in 
Cliattarpal Singh v. Raja Ram, 7 A. 001, at 
p. 071 (1885). 

(7) Chattaiqml Shigh y. Raja Rain, 7 A. 
001 (1885), F. B, ; DuUri v. Vallabdas, 13 B. 
120 (1888) ; Vijendra r. Sudhondra, 19 M. 
197 (1895) ; Kamrakh Nath v. Sundar Nath, 
20 A. 299 (1898) ; Aniktham v. Alwai 
Manikkam 27 M. 37 (1903). 

4 B 
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So the Court will sec not only whether it has jurisdiction, (I) but whether there is 
a right to sue or cause of action to be entertained, (2) and, assuming so, whether 
the intended suit is barred by res judicata (3) or liiriit{ition,(4) or wliether a 
previous a])plication has been ref used. (5) The Madras High Court in one case, (6) 
and apparently the Calcutta High Court,{7) have held that if the petitioner shows 
a right to sue, the Judge should allow the application without going into the 
merits of the claim, the examination as to the merits under r. 4 being merely for 
the purpose of ascertaining whether the allegations do or do not show a right 
to sue, or cause of action. Where a plaint i'h farma pauperis has been admitted, 
but the Court holds that it has no jurisdiction, and returns the plaint to the 
plaintiff, it has no jurisdiction to make the plaintiff pay the court-fees. (8) An 
agreement by a plaintiff, about to sue to redeem a village, to pay his vakil a 
lump sum of Rs.1500, and in default to realize it out of the revenue of the pro- 
perty, was held to be an agreement within the scope of clause (c).(i)) No leave 
to appeal in forma pauperis will be given where there is subsisting such an 
agreement. (10) 


6 . Where the Court sees no reasoii to reject the applica- 

Notice OJ day for re- grounds staled in rule o, 

ceivii; evidence of ap- it shall fix a day (ol‘ which at least ten days’ 
pHoant’s pauperism. liotiec shall be givcji to the op2)osite 

party ajid the Government pleader) for receiving such evidejuie 
as the appheant may adduce in proof of his pauperism, and for 
hearing any evidence which may l)c adduced in dispj’oof thereof. 


* 7. (/) On the day so fixed or as soon thereafter as may 
„ ^ ^ be convenient, the Court shall examine the 

Witnesses (it any) produced by -either party, 
and may examine the applicant or his agent, and shall make a 
memorandum of the substance of their evidence. 


(1) Sec In re Canga Bass Adhiltaroe, 14 
W. R. 281 (1870). In Brohmo Moyce v. 
Anund Chundcr, 22 W. R. 120 (1874), the 
defendant was hold on appeal estopped from 
raising the question of jurisdiction ; and see 
Akbar Husain v. Alia Bibi, 26 A. 137 (1902), 
where it was held that there was an estoppel 
to objection to plaintiff’s representative suing 
as a pauper. 

(2) Vijendra v. Sudhindra, 19 M, 197 
(1895). 

(3) Ib. 

(4) Ib. ; Chattarpal Singh r. Raja Ram, 
supra ; In re Parkash Ojha, 25 W. R. 74 
(1876) ; Chundeo Churn v. Ram Narain, 
Coryt, 8 (1864). 

(5) Bisheshui' Singh v, Moheshur Baksh, 


S. D. N. W. (1864) ii, 189. 

(6) Koka Ranganayaka i\ Koka Venkata* 
ehellapati, 4 M. 323 (1881). 

(7) Debo Das v. Mohunt Ram, 2 C. W. N. 
474 (1898), where, at p. 478, the Court said 
that if the Judge had stated that the allcga* 
tions did not show a right to sucj it was 
extremely doubtful whether the Court could 
interfere in revision ; Copal Chandra r. Bigoo 
Mistry, 8 C. W. N. 7O*<1903). 

(8) Collector of Ratnagiii v. Janardan, 6 B. 
590 (1882). 

(9) Manohar Ramchandra v. Lakshman 
Mahadev, 9 B. 371 (1886). 

(10) Hanifa Bai v. Haji Siddick, 30 M. 647 
(1906). 
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(,'?) Tlie Court sliall also hear any argument which the parties 
may desiie to offer on the question whether, on the face of the 
appHcation and of tlie evidence (if any) taken by the Court as 
herein provided, the appheant is or is not subject to any of the 
prohibitions specified in rule 5. 

(u’) The Court shall then cither allow or refuse to allow the 
appheant to sue as a pauper. 

Examine.— Tlic examinatiou must be conducted by the Judge in person. (1) 

As appears from the second paragraph, and was previously held, (2) the examina- 
tioTi is not limited to the question of pauperism, but embraces all the matters 
referred to in r. 5, ante. (3) This paragraph enables the parties to argue the 
tiuestion if tlicy so desire, but does not preclude the Court, if no argument is 
offered, from considering that question.(4) If a new defendant be added, an 
inquiry must be made in the presence of such new defendant. (5) Semhley that 
an order admitting a jilaintiff to sue as a pauper made by one Court becomes 
ineffectual when llie plaiifb is returned by that Court, and that it becomes the 
duty of tho Court before whicli the petition is subsequently presented to pass 
orders dc novo on the subject. (6) The inquiry into pauperism under this and tho 
])rcvious ride lakes place before any suit is in existence, for until an application 
to sue as a pauper is granted there is no 2 dain 1 , and consequently no suit . (7) 

As to appeal and revision, see notes to r. 5 ; and us to review, notes to r. 15. 

8. Where the application is granted, it sliall be iium- [s. 4io 
Procedure If applica- bered and registered, and shall be deemed the 
tion admitted. plaint in the snit, and the suit shall proceed 

in all other respects as a suit instituted in the ordinary nmnner^ 
except that the plaintiff shall not be hable to fay any court-fee 
(other than fees payable for service of process) in respect of any * 
petition, appointment of a pleader or other proceedings connected 
with the suit. 

Admission of application. — When an application is granted no appeal 
lies.(cS) TJic order cannot be set aside either on appeal or motion by a superior 
Court . If, .subsequently to permi.ssion being granted, it appears iJiat iJie order 
lias bemi obtained improperly, application should be made to the (k)urt out of 
which the order issued. (9) Limitation depends on tho date of the application, 


.(1) Ln re Eknall.. 1 B. U. C. R. 102 (1803). L. R. 204 (1007). 

(2) In re Daas, 14 W. R. 281 (1870). (7) Dwarka Nath v. Madhavrav, 10 Ik 207 

(3) Seo notes to r. (5). (1880). 

(4) Ahiktham v. Alwar Manikkam, 27 M. (8) Muintazan v. Rasulan, 23 A. 304, 300 
17 (1903). (1»01). 

(6) In re Hur Chunder Lahori, S. D. Sum. (9) inre Khodejoonissa, 7 W.R.486(1807); 
[)oc. 26th July, 1847. as to whether tho propriety of the order can 

(6) Skinner v. Ordc, 6 A. H. C. R. 226 Ije questioned, if and when tho oaae is ap- 

1874). This case distinguished on question of iK'aled, soc notes to s. 106. 

imitation in Kishavlal v. Mayathai, 9 Bom. 
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and not on the day when the application is granted and registered, otherwise a 
case might be barred whilst the Judge is considering whether the application 
to sue as a pauper should be admitted. (1) As to limitation in cases in which an 
application is withdrawn or refused, see notes to r. 15, j) 08 t. There is no suit 
in existence until the application has been granted. (2) The exemption from 
liability upon that event only extends to the cases mentioned. So a pauper 
must pay the proper stamps and penalty (if any) on a document on which he 
relies. (3) 

9. The C^ourt may, on the application of the defendant, or 
. of the Government Pleader, of which seven 

days^ clear notice in writing has been given 
to the plaintiff, order the plaintiff to be dispaupered — 

(«) if he is guilty of vexatious or improper conduct in the 
course of the suit ; 

{b) if it appears that his means are such tliat he ought not 
to continue to sue as a pauper or 
(c) if he has entered into any agreement with reference to 
the subject-matter of the suit, imdcr which any other 
person has obtained an interest in siicli subject- 
matter. 


Dispaupering. — Tf it ap^xuirs from facts that have been (liscovcrcd after 
permission to sue in forma pauperis has been granted, that the applicant ought 
not to be allowed to continue to litigate as a pauper, the remedy is by application 
under this rule to the Court wJiieh made the order, and not by appeal or motion 
in tlie superior Courts. (4) 

10. Where the plaintiff succeeds in the suit, the Court 
Costs where pauper «hall calculate the amount of court-fees wliich 
succeeds. would have been paid by the plaintiff if he 

had not been permitted to sue as a pauper ; such amount shall 
be recoverable by the Government from any party ordered by 
the decree to pay the same, and shall be a first charge on the 
subject-matter of the suit. 

Rights of Goverament. —As to the meaning of the word “ succeed f see 


(1) Vinayok Dhavle v. Samvat, 4 B. H. C., 
A. C. J. 39 (1867) ; Seetaram Oower t*. 
Goluknath Dutt, Marsh. 174 (1862) ; in tho 
last case tho application was not admitted 
until more than one year after it was pre- 
sented. 

(2) Bwarka Nath v. Madhavrav, 10 B. 207 
(1886) ; Janardan Vithalv. Anant Mahadev, 
7 B. 373 (1883). But see Ambika Partap v. 


Dwarka Prasad, 30 A. 95 (1907) (there is a 
contentious proceeding as soon as the applica- 
tion has been filed). 

(3) Golam v. Ekram, 10 W. R. 357 (1868). 

(4) In re Khodoioonissa, 7 W. R. 486 
(1867) ; as to orders when a pauper appeal it 
withdrawn, see Chandaba v. Kuver Saheb, 18 
B. 464 (1894). 



Fibst 8oh]sd« 

0. 33, r. 10. 


SUITS BY PAUPERS. 


1157 


notes to next rule. Tlie Crown has a right to receive fees at the institution 
of every suit. It temporarily foregoes (r. 8) its right in the case of pauper 
plaintiffe, and thus places means in their hands to proceed to judgment against 
their defendants. Without the forbearance of Government to insist on its 
ordinary rule, the suit in such a case could not have been brought or the money 
realized. It is therefore reasonable that the Crown, in consideration of its 
giving up its rights to these fees, should have for their defrayal the first claim 
on the proceeds of the pauper suit.(l) The order should not be a contingent 
one. (2) The amount of court-feeft is a first charge (3) on the subject-matter (4) 
of tlie suit. To enforce it the Government need not bring a separate suit, but 
can realize tlie court-fee from the property by proceedings in execution. (5) The 
rule is enabling, and thougli it indicates the manner in wliich the Crown may 
proceed to realize the debt, it does not preclude the Crown or its representatives 
from urging its prerogative and insisting on its rights to precedence over all their 
Dreditor8.(()) The period allowed to Government is the ordinary period allowed 
for execution to an individual under the Limitation Act.(7) The section provides 
that persons who have been successful as paupers shall, so far as the subject- 
matter of their success is ooncerned, be liable to satisfy, out of what they recover, 
tlie amount of the fees which have been for a time, pending the decision of their 
suit, remitted to them. But the Collector cannot sell the decree, that is, the 
whole of the plaintiff’s right in the decree, which he has got without waiting for 
the recovery by the plaintiff of that for which he has got his decree. (8) An 
order under this rule for sale of property for the purpose of realizing court-fees, 
and a sale under such order, are ultra vires and a nullity when, in fact, there was 
no jurisdiction in the Court to make the order. (9) In addition to their being a 
first charge, they are also recoverable from any party ordered to pay. If the 
pauper succeeds, the fees payable to Government are, under this rule, recoverable 
from the defendant. (10) . A defendant should not, however, be made liable to 


(1) Ganpat Putaya v. Collector of Kanara, 
,1 B. 7, 9 (1875) ; the point hero decided [foil, 
in Collector of Moradabad r. Mahomed Daim, 
2 A. 196 (1879)] has since been made clear by 
the introduction of the words “ shall be a first 
charge,” etc., which wore not in the Code of 
1859. See Pran Kristo v. Collector of Moor* 
shedabad, 16 W. R. 206 (1871) ; Ramchandia 
V. Pitcharkanni, 7 M. 434, at p. 436 (1883) ; 
Ragho Pra.sad r. Mewa Lai, 39 I, A. 62 P. C. 
(1912); 34 A. 223; 16 C, W. N. 433; 16 
C. L. J. 327 ; 14 Bom. L. R. 212 ; 22 M. L. J. 
457. 

(2) Shosteo Churn ». Collector of Chitta- 
gong, 13 W. R. 155 (1870), in which case, by 
reason of the form of the order, the Govern- 
ment could get nothing from either party until 
wasilat was determined, and the parties 
refused to (^arry ,on the proceedings for this 
purpose. 

(3) See Janki v. (Jollector of Allahabad, 9 


A. 64 (1886); Puthia Valappil v. Voloth 
Assenar, 25 M. 733 (1902). 

(4) As to the meaning of this term, see 
Janki v. Collector of Allahabad, 9 A. 64 
(1886). 

(6) Ram Das v. Secretary of State, 18 A. 
419 (1896). 

(6) Gayanoda Bala Dasseo v. Butto Kristo 
Bairageo, 33 C. 1040 (1906). 

(7) Collector of Beerbhoom v. Sroehurry, 22 
W. R. 612 (1874); Appaya v. Collector of 
Vizagapatam, 4 M. 166 (1881) ; Venubai r. 
CoUector of Nasik, 7 B. 562 (1877) ; Collector 
of Broach v. Uesai Raghunatb, 7 B. at p. 649 
(1883). 

(8) Jotindro Nath i>. Bwarka Nath, 20 C. 
Ill (1891). 

(9) Balwant Rao v. Muhammad Husam, 16 
A. 324(1893). 

(10) Jetha Mulchand v. Gulraj Jasnip, 8 B.^ 
677, at p. 682 (1884). 
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pay coui-t-fees on any sum great(‘r than that decreed against liiin.(l) If the 
pauper fails, tliese. fees are, under the next rule, recoverable from the plaint iff. (2) 
Oovernment may l)e deemed to have been a party to the suit, and therefoi’e 
orders deciding any Jiuxtter between Government and tlie party eJiarged are 
open to appeal under sect. 47, aw/e.(3) See r. 13, post. 


11. Where the plaintiff fails in tlio suit or is dispaupered, 
Procedure where pauper or where the suit is withdrawn or dismissed, — 
(a) became the summons for the defendant 
to aqypear and answer has not been served u/pon him in 
consequence of the failure of the plaintiff to pay the 
court-fee or postal charges (if any) chargeable for such 
service, or 

(b) becaim the plaintiff does not appear when the suit is called 
on for hearing. 

the Court shall order the plaintiff, or any person added as 
a co-pJaintiff to the suit, to pay the court-fees whicli would have 
l)een paid by the plaintiff if he had not been permitted to sue as 
a pauper. 


Failure of suit. — There lias been some conflict as to the meaning of the 
word “ fails.” It lias been held that r. 10 only applies where tliere has been 
a contest, or else an admission of the claim wliich lias avoided a contest, and 
reffers to cases of adjudicated success ; and that, similarly, this rule applies 
only to cases of adjudicated failure, and to the other cases specified, as wliere 
the plaintiff has been dispaupered or the suit has been dismissed under 0. IX. 
rr. 2, 3; artlp.{i) It was held, therefore, not to apply tvhere the parties came to 
an amicable arrangement under which the suit was to be dismissed. (5) And 
where an appeal 'm formd pauperis was withdrawn, it was held that no order could 
be made either under this rule or r. 9, and that it was not o])en to the Court lo. 
order the respondents lo pay any fees on the strength of any agreement between 
the parties. (6) The last decision but one, has, however, been dissented from by 
the Madras High Court, which has held that the words ‘‘ succeeds ” in the last 
rule and “ fails ” in this, refer to the ultimate decision or the result of the suit, 
and not to the mode in which the decision is arrived at ; that it. would be doing 
violence to the language of the section to introduce the wordvS “ after contest ; 
and that a pauper plaintiff is liable to pay the stamp-duty if his suit is dismissed 
without trial. (7) A Full Bench of the Bombay High Court has more recently 


(1) Chamlrareka v. Secretary of iState, 14 
M. 163 (1890). 

(2) Jeiha Miilcliand v. Gulraj JaBrup, 
8 B. 577 (1884). 

(3) Janki v. Collector of Allahabad, 9 A, 
64 (1886) ; Seoi-otary of State v. Bhagawanti, 
13 A. 320 (1891); Secretary of State v. 
Narayan, 35 B. 448, 450 (1911). 


(4) CJollccior of Kanara.#. Kriahnappa, 16 
B. 77 (1890). 

(6) Ib. 

(6) Chandaba v. Kuver Saheb, 18 B. 464 
(1894). 

(7) Collector of Vizagapatam v. Abdul 
Kharim, 21 M. 113 (1897), in which case the 
Court interfered under 8. 622 (now 115). 
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held that where there is a withdrawal as the result of a compromise, the plamtiff 
does not succeed within the meaning of the last rule, but “ fails ” within the 
meaning of tliis.(l) The section has now been amended to include a withdrawal. 

The terms of this rule are mandatory, and it is obligatory upon the Court 
when it passes its decree to provide in tliat decree for payment by the plaintiff 
of the court-fees, (2) The decisions, however, arc conflicting upon the question 
whether wliere the Court omits to make an order, the Government may, (3) or 
may not, (4) apply to rectify the decree. R. 12 now declares tlie right of Govern- 
ment to apply. An order under tliis rule amounts to a decree in favour of 
Government against the unsuccessful plaintiff for the amount of the court-fees, 
and can be executed by attaclimemt and sale of any property he possesses. (5) 
This and tlie last rule only deal with the fees payable to Government. Costs, 
that is, costs of parthis inter se against a pauper plaintiff, might, it was held, be 
awarded to a successful defendant under Chapter XVIII. of the former Code. (6) 
Wiieie a suit is institijt(;d by a next friend on behalf of a minor, the latter 
is t lie j)la,iii1iiy. It freqiumtly is right to make a guardian or next friend liable 
for costs, blit there are also cases in which it is not proper to do so. And it does 
not necessarily follow that Itecausci the suit is unsuci'.essful, the next friend is, as 
ix matter of course, to be ordered personally to pay the costs. (7) 

Tin* origin of tlie last penal clause of sect. 142 of the last Code is to be found 
in sect. 53, Reg. IV. of 1827, known as Elphinstone’s Code, where, however, it 
is made applicable to all plaintiffs alike. It was omitted from tlie Code of 
1859, but re-enacted in that section witli respect to pauper plaintiffs, not for the 
purpose of exempting them from paying costs to a successful defendant, but 
because it was deemed necessary to provide a special protection to defimdants 
against being hara ssed by persons who, ex hypothesi, are not likely to be influenced 
by the fi'ar of having to pay costs. (8) It has now been altogether omitled. 


12 . 'The Government shall have the right at any time to a/pfly 

GouernmenL may apply to the (Jourt to mahe an order Jor the 'payment 

foi payment of court- court- fees umler rale 10 or rule 1U 
fees. . ^ 

May apply.^^ — 8ee notes 1o last rule. An order passed on an application 
by Government under this rule for payjiienl under rr. 10 or 11 of this Order is 


under sect. 47 and appealable. (9) 


(1) Kecrotary of State v. Bhagirathibai, 
31 B. 10 (1906) ; and sec Secretary of State 
V, Narayan Ballo'ishna, 29 B. 102 (1904); 
Socrctary of Stat<5 v, Narayan, 35 B. 448 
(1911). * 

(2) Secriitary of State v. Bhagwanti Bibi, 
13 A. 320, 329 (1891). 

(3) C-olloctor of Kanara V. Kriahnappa, 15 
B. 77 (1890) ; Collector of Kanara r. 
Rambhat, 18 B. 454 (1893). 

(4) In re Secretary of Stato, 2 C. L. R. 401 
(1878); Shnati Cburan v. Karinar All, 1 
Shomo, 260 (1878), on the gi’ound that 


Government is not a imrty to the suit. 

(6) Jwala Sahai v. Masiat Klian, 20 A. 346, 
at p. 348 (1904) ; as to order for payment 
where the Court has no jurisdiction, see notes 
to r. 6, ante. 

(G) Jetha Mulchand v. Gulraj Jasnip, 8 B. 
577 (1884), F. B. 

(7) BrijesBUTcn Dossia e. Kishore Boss, 25 
W. R. 316 (1876). 

(8) Jetha Mulchand v. Gulraj Jasnip, 8 B 
677, at pp. 680, 681 (1884). 

(9) Secretary of State v. Narayan, 35 B. 
448 (1911). 
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18 . All matters arising between the Government and any 
Government to be ^ Under rule 10, rule 11 or 

deemed a party. 12 shall be deemed to be questions arising 

between the 'parties to the suit within the mmning of section J^l, 

“ Between the parties.’’— See ffw/c, note to r. 10. 

14 . Ylhere an order is made under rule 10, rule 11 or 
Copy of decree to he rule l/^, the Gourt shall forthwith cause a copy 
sent to Collector. qJ dexrec to be forwarded to the Collector. 

•1 ■ 15 . An order refus/nj to allow the applicant to sue as a 

^ „ ,, pauper shall be a bar to any subsequent 

Refusal to allow appll- ^ f i? ii. ti x t,* * 

cant to sue as pauper to application ot the like nature by him in 

bar subsequent application respect of the same right to sue ; but the 

0 ensure. applicant shall be a);, liberty to institute a 

suit in the ordinary maimer in respect of such right, provided 

that he first pays the costs (if any) incurred by the Government 

and by the opposite party in opposing his application for leave 

to sue as a pauper. 

Bar to subsequent application. — There must be a “ refusal.” Therefore 
ihe rule does not apply where the Court has not passed such an order, as, for 
instance, if it rclurns the application to have the question of pauperism tried 
by ft Court of concurrent jurisdiction ; (1) or strikes off “ for the present ” the 
application for default by non-appearance. Under such circumstances the 
application, may be renewed.(2) The provisions, moreover, of this rule do 
not affect the right of a person against whom an order of refusal has been made 
to obtain a review ; and an order under r. 7, refusing leave to sue as a pauper, 
is subject to review under sect. 114.(3) Assuming, however, that there is an 
order which is final, the bar under this rule being one to jurisdiction, a Court is 
competent and bound to take notice of it at any stage of the suit.(4) 

On the rejection of an application for leave to sue as a pauper, the only 
course open to tlie applicant is that declared in this rule, viz. to institute a 
suit in the ordinary way, and the date of the institution of that suit for the 


(]) Skinner Ordo, 0 A. H. C. 225 (1874). 

(2) Hhoj Singh v. Maha Koonwer, 3 Agra 
Misc. 1 (1808) ; as to whether an unsuccessful 
application to sue in /orwd pauperis is a 
demand by way of action, see Ranee Khajoo- 
rooniasa v. Ranee Ryoesoonissa, 2 I. A. 235 
(1875). 

(3) Adarji Ednlji ?% Manikji Edulji, 4 B. 
414 (1880) [but as to the application being 
accompanied by copy of judgment, etc., see 
Wajid AU v. Nawal Kishore, 17 A. 213, 214 


(1893)]; Ranchod Morar f». Bezanji Edulji, 
20 B. 86, 90 (1894)] in which it was also hold 
that both the applications wore made in 
respect of “ the samd^right ” to sue] ; In re 
Rani Umasnndari, 5 B. L. R. App. 29 (1870) 
[in which the Court interfered under s. 16 of 
ihe Charter]; and os to court-foe, see 
Umda Bibi v, Naima Bibi, 20 A. 410 (1898). 

(4) Ranchod Morar v. Bezanji Edulji, 20 B. 
86 (1894). 
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purposes of limitation is the actual date thereof, and not the date wlien the 
application to sue as a pauper was made.(l) AUter, when leave to sue as a 
pfiiuper having been granted, the applicant is dispaupered. (2) The rule does 
not expressly provide for the case of withdrawal by the petitioner of his applica- 
tion for leave and payment by liim of the court-fees. It has, however, been held 
by the Calcutta High Court, (3) dissenting from the opinion of the Allahabad 
High Court, (4) that if an application for leave to sue as a pauper is made, andj 
upon the defendant opposing it, the applicant puts in the proper court-fee and 
asks the Court to treat his appliciflion as a plaint, the application sliould be deemed 
for the purpose of limitation to be a plaint presented on the date on which it was 
filed. 

Costs incurred. — Although this rule makes it a condition precedent in the 
institution of an ordinary suit by a person wliose application to sue in forma 
pauperis has been rejected that he should first pay the costs incurred by Govern- 
ment, the suit ought not to be dismissed for default in payment of such costs 
when no demand for the payment has been made either on behalf of the Govern- 
ment or by the (k)urt.(r)) 

• 

16 . The costs of an application for permission to sue as a 
pauper and of an inquiry into pauperism 
shall be costs in the suit. 


(1) Kesha. V jElamchandra v. Krishnarao 
Venkatesh, 20 B. 508 (1896) ; Naraini Kuar 
V. Makhan Lai, 17 A. 526 (1895) ; Aubhoya 
(/hum V. Biaacsswari, 24 C. 889 (1887); 
Keshavlal v. Mayabhai, 9 Bom. L. R. 204 
(1907). 

(2) Naraini Kuar v. Makhan Lai, 17 A. 
62(5 (1895). 


(3) Janakdhary Sukul v. Janki Koer, 28 C 
427 (1900) ; foil. Skinner v. Orde, 2 A. 241 
(1879), P. C. 

(4) Abbasi Bcgam v, Nanhi Begam, 18 A. 
206 (1896). 

(5) Mrinalini v, Tinkauri, 16 C. W. N. 641 
(1912). 



ORDER XXXTV. 


Suits relating to Mortgagee of Immoveable Property, 

1. Subject to the provisions of this Code^ all persons having 
Parties to suits for interest either in the mortyage-security or in 
foreclosure, sale and the right of redemption shall be joined as parties 
redemption. relating to the mortgage. 

Explanation.-- A puisne mortgagee may ^e for foreclosure or 
for sale without making the prior 7nortgagec a party to the suit ; and 
a prior mortgagee need not be joined in a suit to redeem a subsequent 
mortgage. 


Mortgage suits.— This Order is taken (with the exception of rr. 9 and 11, 
which are new) from sects. 85-90, 92-94, 96, 97 of the Transfer of Property 
Act (IV. of 1882). K. 14 is a provision analogous to sect. 100 of that Act, both 
dealing with charges. Certain amendments, chiefly by way of addition, have 
been made, to which notice will be drawn. The object of the introduction of 
this Orde?: was stated to be that hitherto some confusion had been occasioned 
by the co-existence of the provisions of the Transfer of Property Act and of the 
Code in regard to execution in mortgage suits. The incorporation of this Ordi‘r 
in the Code would, it was said, bo welcomed by every one who is familiar with 
the almost endless controversies which have gathered round the applicability 
of the provisions of the Code to the enforcement of decrees for sale under the 
Transfer of Property Act. It was considered that the provisions relating to 
execution in mortgage suits — that is, questions of ^procedure — should be dealt 
with in their entirety in the Code, and this Order has been intj’oduced to give 
effect to this view. As a consequenci* of this the sections above mentioned of 
the Transfer of Property Act, as also sect. 99 (as to which, see r. 14), and a portion 
of sect. 100 of that Act, have been repealed by the fifth schedule. The general 
effect of this order, therefore, is that the ordinary provisions of the Code apply 
to mortgage suits and the execution of mortgage decrees, unless there be some 
special exception to the contrary. It has been said that the effect of the in- 
corporation of these sections of the Transfer of Property Act is that the Original 
Side of the Calcutta High Court should discard any independent practice based 
on the old procedure. (1) The subject of this Order has already been fully dealt 


(1) iSarat v. Naliapiot, 37 C. 907 (1910) ; and aee Amlook Oiiand v. Sarat, 38 C. 913 (1911). 
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with by Dr. Rash Behary Ghose in his work on moi lgagos and by Mr. H. S. Gour 
in his Law of Transf(‘r in British India. It is not necessary, therefore, to go 
ovei the same ground. We thoi'efore content ourselves with noting the amend- 
ments and additions (dfected by the present Code. 

R. 1 is taken from sect. 85 of the Transfer of Property Act, but after the 
word “ interest ” substitutes, in lieu of the words ** in the fvofcriy comprised 
in a mortgage” (1) the words “ either in the mortgage security or in the right of 
redemption” The former phrase,' “ Having an interest in the jnoperty,” etc., 
has been th(' subject of numerousi cases, which will be found collected in Mr. 
Gour's work. It was proposed to add at the end of the first paragraph of the 
rule the words “ and the decree shall not bind any ])er8on not so joined.” Sect. 
85 of the Act contained the proviso following: ‘ Provided that the. plaintiff 
has notice of such interest” It was pointed out that this proviso had given 
rise to certain doubts which it was sought to remove by substituting for it th(‘. 
words cited with a view to making it clear (2) that a person not a party is not 
bound by a decree. It has been recently held that a mortgagee who is made, 
a defendant, and who omits to set up a mortgage, is barred from suing on such 
mortgage where in conseqiu^nce of his omission the property is ordered to b(‘ 
sold free from the mortgage which had not been pleaded (3) As regards the 
former proviso it was said (4) that the proviso subordinating the obligation 
to join, to notice, was unnecessary and misleading. For, in the absence of any 
discriminating equity affecting the right of excluded interests, it was not clear 
what object thii proviso was intended to serve. Could it be supposed that if 
the plaintiff had omitted to join a necessary party because he had no notice 
of his interest, then his interest would be differently affected to what they would 
be if he was exclud(‘d, even though the plaintiff did have notice of his interest ? 
Notice may sometimes affect the question, but it does not always do so. The 
proviso has now been omitted, but the proposed addition has not (probably 
as being unnecessary) been made. It has been held that a son in a Mitakshara 
joint-family is a pm’son having an interest in f he mortgage and is a necessary 
party.(r)) But in a suit for sale on a mortgage, where the defendant-mortgagors 
were the managing memlxu’s of a Mitakshara joint-family, who in that capacity 
had purchased the mortgaged property, it was held by the Allahabad High 
Court that the family was suinciently represented by them and that th(‘ suit 
would not fail through non-joinder of the other members. (G) The Calcutta 
High CJourt has recently dissented from this, holding that under this rule a 
mor( gage-suit brought by the hart a of a joint family without making the 
other members of the family parties is not maintainable.(7) It has also been 


(1) See Jagg(*,.\var Dutt u. Bhuban Moban 
Mitra, 33 C. 425 (JbOO). 

(2) Cf. Ram Natb Rai v.. Luehman Kai, 
21 A. 193 (1899) ; Ram Taran Goswami r. 
Kamoswar Malia, 11 C. W. N. 1078 (1907). 

(3) Nalla Krishnama v. Annangora Ohariar, 
89 M. 363 (1907). 

(4) H. S. Gour, T^aw of Transfer in British 
India. Notes to seel. 86 of Act IV. of 1882. 

(5) Biswanatb v. Jagdip, 40 0* 342 (1912). 


(0) HariLal v. Munman, 34 A. 549 (1912) ; 
Madan Lai w. Kisban Singb, 34 A. 672 (191 2) ; 
cf. Kisban Vrasad v. Har Narain, 33 A. 272 
(1911). 

(7) Sidbeswari Prosad v. Dbaiamjit Narain, 
19 0. L. J. 437 (1914), p. 440 ; following 
Lala Surja Prosad v. Golab Chand, 27 C. 724 
(1900) ; dissenting from Hari Lai v. Munman 
Kiinwar, and Madan Lai v. Kisban Bingb, 
supra. 
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held that the effect of an intentional non-joindei of a subsequent mortgagee in 
Sk suit on a prior mortgage would not be the dismissal of the suit but 
only of so much of it as relates to property affected by the subsequent 
mortgage. (1) 

Even if the non-joinder as a party defendant who ought to have been made 
a party to a suit for sale on a mortgage is by itself a defect fatal to the suit, 
such defect is cured if the Court acting under 0. 1. r. 10, ^lub-rule (2), adds such 
person as a defendant.(2) 

The Explanation to r. 1 is new. These were a number of decisions on 
the question whether a prior mortgagee was a necessary party in a suit to enforce 
a subsequent mortgage, a question the determination of which depended upon 
the meaning to be attached to the word “ property in sect. 85. Was all that 
was involved in the puisne mortgagee’s suit the equity of redemption, in which 
case the prior mortgagee not Wing interested therein need not be joined, or 
was the interest involved something more than the equity ? in other words, 
the mortgaged property subject to the rights of the prior mortgagee, in which 
case the latter was a necessary party. This question has now been settled by 
the exclusion of the ambiguous word “ property ” the body of the rule and 
the addition of the Explanation, which removes the doubts which have arisen 
from the conflict of authorities on the point. 

In T. 2 (c) the words if so required ” have been added before “ retransfer.” 
The special Committee stating that according to Mofusil practice a retransfer 
was not ordinarily required, and being of opinion that this practice should not 
be altered. It has been held that a Court passing a preliminary decree in a 
mortgage-suit under this rule has no power to award interest at other than the 
contractual rate up to the time fixed for payment unless for some legal reason 
it sees fit to interfere with the contract as to the rate of interest.(3) 

The same Committee as regards r. 3 omitted a proppsed provision as to 
the defendant paying money to the plaintiff ; considering it better that in every 
case he should pay into Court. Clauses (a) and (h) of the same rule arc; new, 
as are also the similar clauses in rr. 5 and 8. K. 5 (2) deals with an application 
by the plaintiff only. The concluding words of sect. 89, “ and thereupon the 
defendant’s right to redeem and the security shall both be extinguished,” have 
been omitted. 

Clause (3) of r. 8 appears to be an addition. The question which may be 
raised in connection with this rule, whether one suit for redemption has the 
effect of barring a second suit for the same relief, has already been dealt with. 
See notes to sect. 9, 0. II. r. 2, sects. 11-14, and Index. 

R. 9 is new. It is a recognition of existing practice and remedies, and is an 
obvious omission in the Transfer of Property Act. 

So also is r. 11, which has been inserted in compliance with the suggestion 
of the Privy Council. (4) This rule was in the Transfer of Pj;oprty Bill, but 


(]) Alam Singh v. Gokal 8ingh, .35 A. 484 
(1913). 

(2) Kuiidan TaI v. Faqir Ohand, 27 A. 75 
(1904). 

(3) Rajwania Kunwar v. Shiam Narain 


8ingh, 30 A. 220 (1914) ; RamGSwar Koer 
V. Mahomed Mehdi, 2« C. 39 (1898). 

(4) Gopi Naraia Khanua v. Babu Bansid* 
bar, 32 T. A. 123 (1905) ; Sundara Reddiar 
V. Subbiah Koundan, 24 M. L. j. 28 (1912). 
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was omitted by the Select Committee in that Bill on the ground that it ought 
to find a place in the Civil Procedure Code. 

The third paragraph of r. 13 has been amended. 

2. In a suit for foreclosure, if the plaintiff succeeds, the Court 
Preliminary decree in shall pass a decree — 
foreclosure-suit ordering that an account he taken of 

what will he du§ to the plaintiff for principal arid 
interest on the mortgage, arid for his costs of the mit {if 
any) awarded to him on the day next hereinafter 
referred to, or 

(h) declaring the amount so due at the date of such decree, 
and directing — 

(c) that if the defendant 'pays into Court the amount so 
due on a day within six months from the date of 
declaring in Court the amount so due to he fixed hy the 
Court, the plaintiff shall deliver up to the defendant, or 
to such person as he appoints, all documents in Ids 
possession or potvei' relating to the mortgaged p'operty, 
and shall, if so required, retransfer the property to the 
defendant free from the mortgage and from all incum- 
brances created hy the plaintiff or any person claming 
under hm, or, where the plaintiff claims by derived title, 
hy those under whom he claims, and shall also, if neces- 
sary, put the defendant in possessiojt of the property, 
but 

{d) that, if such payment is not made on or before the day to 
he fixed hy the Court, the defendant shall he debarred 
from all right to redeem the property, 

‘3. (/) Where, on or hefare the day fixed, the defendant pays 
Final decree in fore- into Court the amount declared d%ie as aforesaid, 
closure-suit together with such subsequent costs as are men- 

tioned in r ule 10, the Court shall pass a decree — 

{a) ordering the plaintiff to deliver up the doauments which 
under the terms of the preliminary decree he is hound 
to deliver up, 
and, if so required, 

(6) orderim him to retransfer the mortgaged property as directed 
in the said decree, 
and, also, if 'necessary, 

(c) ordering him to put the defendant in possession of the 
property, 

{2) Where such payment is not so made, the Court shall, 
on Qtpplication made in thal behalf hy the plaintiff, pass a decree 
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that the dejendant and all persons claiming through or under him 
be debarred from all right to redeem ths mortgaged property and 
also, if necessary, ordering the defemlant to put the plaintiff in 
possession of the p'roperty : 

Provided that the Court may, upon good cause shown and upon 
Power to enlarge i^o^h terms {if any) as it thinks Jit, from time to 
time postpone the day fixed for such payment 
('j) On the passing of a decree uiider sub-ride (2) the debt 
Discharge of debt secured hif the mortgage shall he deemed to be 
discharge. 


time. 


Clauses ( a) and (bj, sub-rule (1). — See notes to r. 1, ante. The Transh'r 
of Properly Ae,t did not contain any provision for the ])assing of a final decree 
in (;ases where paymtnit was made in accordance with the terms of the pre- 
liminary decree. This was an omission which has been supplied in the first clause 
of this rule, and of rr. 5 and 8, posL These provide for the passing of final 
decrees in such cases. t 

Extension of time.— As to appeal, sec 0. XLIII. r. 1 (f)). 


4. (/) In a suit for sale, if the plaintiff succeeds, the Court 
Preliminary decree in p(^s a decree to the effect mentioned in 

suit for sale. clo/uses {a), (6) and (c) of rule J and also direct- 

ing that, in default of the defendant paying as theftcin mentioned, the 
mortgaged property or a sufficient part thereof be sold, and' that the 
procee^ of the sale {after defraying thereout the expenses of the sale) 
be pond into Court and applied in payment of what is declared due 
to the plaintiff as aforesaid, together with subsequent interest and 
subsequent costs, and that the balance {if any) be paid to the defendant 
or other persons entitled to receive the same, 

{J) In a suit for foreclosure, if the plaintiff succeeds and the 
Power to decree sale mortgage is not a mortgage by conditional sale, 
in foreclosure suit Court may, at the instance of the plaintiff 

of of any person interested either in the mortgage-money or in the 
right of redemption, pass a like decree {in lieu of a decree for fore- 
closure) on such terms as it thinlcs fit, including the deposit in Court 
of a reasonable sum, fixed by the Court, to meet the expenses of sale 
and to secure the performance of the terms. 


5. (/) Where on or before the day fixed the defendant pays 
Final decree in suit into Court the amount declared due as afore- 
said, together with such subsequent costs as are 
mentioned in rule 10, the Court shall pass a decree— 

{a) ordering the plaintiff to deliver up the documents which 
under the terms of the preliminary decree he is bound 
to deliver up, 
and, if so required, 
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(h) ordering him to retransfer the mortgaged froyerty as 
directed in the said decree^ 
and also, if necessary, 

(c) ordering him to yut the defendant in 'possession of the 
property. 

{/^) Where such payment is not so made, the Court shall, on 
application made in that behalf by the plaintiff, pass a decree that 
the mortgaged property, or^a sufficient part thereof, be sold, and 
that the proceeds of the sale be dealt with as is mentioned in rule 4. . 

Clauses (a) and (b), sub-rule (1). — See notes to n . 1 aiul 3, afite. It is 
now provided by this rule that the application which follows a preliminary 
decree for sale is for a decree for sale.(l) An application for a decree absolute 
for sale of a inortgagi'-charge, under the terms of a consent-decree which pro- 
vided for satisfaction of the decretal debt by instalments, is an application 
under this order, and is governed by Art. 181, Sched. I. of the Limitation Act, 
and must be made withiif three years from the accrual of the right to apply. (2) 

6. Where the net proceeds of any such sale are found to be 
Recouonj of balance i US ufficicntto pay the amount dueio the pla intiff', 

due on mortgage. balance is legally recoverable from the 

defendant otherwise than out of the pro 2 )erty sold, the Court may 
pass a decree for such amount. 

In inaking a decree against the mortgagor peisonally under this rule, the 
Court may direct payment by instalments under 0. XX. r. 11.(3) 

7. In a suit for redemption, if the plaintiff succeeds, the 

Preliminary decree in Court shall pOSS a decrCC — 
redemption suit ordering that an account be taken of 

what tvill be due to the defendant for principal and 
interest on the mortgage, and for his costs of the suit 
{if amy) awarded to him on the day next hereinafter 
referred to, or 

(b) dedaring the amount so due at the date of such decree, 
and directing— 

(c) that, if the plaintiff pays into Court the amount so 

due on a day within six months from the date of 
d (daring in Co'urt the amount so due, to be fixed by the 
Court, the defendant shall deliver up to the plaintiff, 
or to such person as he appoints, all documents in his 


(1) Amlooh Chand Parrack v. Sarat (1913). 

Chunder Mookerjee, 38 C. 913 (1911); and (2) Batto Atmaram v. Shankar Dattatrya, 

Boe Tara Prosanna Bose v. Nilmoni Khan, 38 B. 32 (1913). 

41 C. 418 (1913) ; and for Court foe on appeal (3) BidUu Sudhury v. Mahatabuddin, 19 

Bagranji Lai v. Mahabir Kuuwar, 35 A. 478 C. W. N. 44 (1911). 
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'possession or power relating to the vmtgaged property y 
and shall, 'if so required, retransfer the property to the 
plaintiff free from the mortgage and from all inmm- 
hrances created by the defendant or any person claiming 
under him, or, tvhere the defendant claims by derived 
title, by those under whom he claims, and shall, if 
necessary, put the pla'intiff in possession of the property, 
but * 

{d) that, if such payment is not made on or before the day to 
be fixed by the Court, the plaintiff shall {unless the 
mortgage is simple or usufructuary) be debarred from 
all right to redeem or (unless the mortgage is by con- 
ditional sale) that the mortgaged property be sold. 

8 . (/) Where, on or before the day fixed, the plaintiff pays 
Final decree in re- Couft the amount Related duc as afore- 
demption-suit together with such subsequent costs as are 

mentioned in rule 10, the Court shall pass a decree- - 

((f) ordering the defendant to deliver up the documents which 
under the terms of the 'preliminary decree he is bound 
to deliver up, 
and, if so required, 

(b) ordering him to retransfer the mortgaged properly as 

directed vn the. said decree, 

, and also, if necessofry, 

(c) ordering him to pul the plaintiff in 2 ^ossession of thC' 

^property. 

{:i) Where such 2>(^y'i^rie7it is not so made, and the mortgage 
is not simple or usufructuary, the Court sluill, on application made 
in that behalf by the defendant, jms a decree that the plaintiff and 
all persons claming through or under him be debarred from all 
right to redeem the mortgaged property and also, if necessary, 
ordering the plaintiff to put the defendant in possession of the 
property. , 

(;;) On the 'passing of a decree under sub-rule (/J) the debt 
secured by the mortgage shall be deemed to be discharged. 

(4) Where such payment is not so made, and the mortgage is 
not by conditional sale, the Court shall, on application made in that 
behalf by the defendant, 'pass a decree that the mortgaged jrro'peiiy 
or a sufficient part thereof be sold and that the proceeds of the. sale 
(after defraying thereout the expenses of the sale) be paid into Court 
and applied in payment of what is found due to the defendant, and 
that the balance {if any) be paid to the plamtiff or other persons 
entitled to receive the same : 
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Provided tJM the Court may^ upon good cause shoum a'vd 
. , . upon such terms {if any) as it thinks jit, from 

rower to enlarge time. ... ^ i r j ± 

time to time postpone the day fixed for payment 

Clauses (a) and (b), sub-rule (1).— Where in a suit for redemption of a 
lortgage, the plaintiff owing to a bond fide mistake paid into Court less than the 
um due, it was held that under this rule the Court had power to extend the 
ime limited for payment of the full decretal amount.(l) See notes to rr. 1 and 3, 
nie. , 

Extension of time. — As to appeal, see. 0. XLTIT. r. 1 (o). 


9 . Notwithstanding anything hereinhefore contained, if it 
appears, upon taking the account referred to in 
5 '^duTorwhere ^kat nothing is due to the defendant or 

has behn over- ij^at he has been overpaid, the Court shall pass 
' a decree directing the defendaht, if so required, 

0 retransfer the propeiiy and to pay to the plaintiff the ammmt which 
nay be found due to him ; and ihe> plaintiff' shall,’ if necessary, be 
vd in possession of the mortgaged property. 

Nothing found due.-* See notes to r. 1, ante. 


10 . In finally adjmtifig the amount to be paid to a mortgagee 
Casts of motigagee iv> case of a foreclosure or sale or redemption, 
subsequent td 'decree. Court shall, unlcss the conduct of the mort- 

fogee has been such as to disentitle him to ccsts, add to the mortgage- 
money such costs of*suit as have been properly incurred by him since 
he^decree for foreclosure or sale or redemption up to the time of 
ictml payment. 


11 . Where property is mortgaged for successive debts to sue- 

Right of mesne mart- mortgagees, any mesne’ mortgagee may 

jagee to redeem and institute a suit to redeem the interests oj the 
foreclose. mortgagees and to foreclose the rights of 

those that are posterior to himself and of the mortgagor. 

Successive mortgages.-— See notes to r. 1, ante. 

12 . Where any property the sale of which is directed under 
Sale of propeiiy sub- tUs Order is Subject to a prior mortgage, the 

ject to prior mortgage. Court may, with the consent of the prior mort- 
gagee, direct that the property be sold free from the same, giving to 
such prior mortgagee the same interest in the proceeds of the sale as 
he had in the property sold. 

(l) Het Singh v. Tika Bam, 34 A. 388 (1912) ; and see Kalian v. Sadho Lai, 35 A. 116 (1912). 
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13 . (J) Such fToceeds shall be brought into Court and applied 

Application of pro- JolloWS .* 

first, in payment of all expenses incident to ' 
the sale or properly incurred in any attempted sale : 
sewndly, in payment of whatever is due to the prior mortgagee 
on account of the prior mortgage, and of costs, properly 
incurred in connection tlmrewith ; 
thirdly, in payment of all interest due on account of the mort- 
gage in consequence whereof the sale was directed, and of 
tite costs of the suit in which the decree directing the sale 
was made ; 

fourthly, in paymmt of the principal money due on account of 
that mortgage ; and 

lastly, the residue {if any) shall be paid to the person promig 
himself to be interested in the jnvperty sold, or if there are 
more such persons than one, then to such persons according 
to their respective interests therein or iipon their joint receipt, 
{.e) Nothing in this rule or in rule 12 shall be deemed to affect 
the powers conferred by section oi of the Transfer of Froperti] 
Act, 1SS2, 

Prior mortgage— *S(‘c notes I o r. 1, mdv. 


14 . {]) Where a mortgagee has obtained a decree for the 

Suit for sale necessary mfeM of itiomy in sotisjactmi of u claim 
for bringing mortgaged arising Under the mortgage, he shall not he 
property to sale. e 7 ititled to bring the mortgaged property to sale 

otherwise than by instituting a suit for sale m euforctinmt of the 
'mork/age, mid he may institute such suit notmthstandmg anything 
contained in Order 11, rule 2, 

{2) Nothing in suh-rule (/) shall apply to any territories to 
which the Tramfer of Property Act, iss2j has 7iot hem extended^ 

It has been said that this rule has merely ellected a clia}j{ye of j)roccdiire 
in the manner in which mortgaged property itiiist be realized in execufion of 
money-decrees. (1) 

Suit for sale. — The Code rei)eal8 sect. 99 of the Transfer of Property 
Act. In ita place this rule has been enacted. The first part of that section 
provided that a mortgagee should not bring the mortgaged property to sale- 
otherwise than by instituting a suit under sect. 67 of that In so far as 
it precluded the mortgagee from selling the mortgaged property under a judgment 
unconnected with the mortgage-debt, it has been considered inexpedient. It 
was beyond doubt competent to a mortgagee to i)urchase the equity of redemp- 


(1) Bai Ganga v. Rajaram, 35 B. 248 664 (19] 1); Ashu xk Behari, 35 C. 61 

(1911); Mahant Ham v. Nathuni, 13 C. L. J. (1907). 
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tion from the mortgagor by an agreement subsequent to, and distinct from, the 
mortgage transaction. There was no reason, therefore, why it sliould not be 
equally competent to liim to Iiave it sold in satisfaction of any ('laiin which he 
might have against the mortgagor unconnected with the mortgage. (1) This 
has accordingly been enacted. Sect. 99 spoke of “ any claim whether arising 
under the mortgage or 7WlJ^ The present rule is limited to claims ariswf/ under 
the mortgage. To this extent only the former provisions are retained. The 
Select Cojumitt('c W(‘re also at one time of the ojunion that sect. 99, in so far 
as it pr('(5]uded the mortgagee froMi selling the jnojxTty und(‘r a judgment for 
the mortgage-debf , scTVed no useful pmpose. As to this they wjote : “ 
understand that tlK'. ])rovision was enacted to pr(;vent mortgagees from suing 
theii- mortgagors on the debt as such, and in execution selling tin* mortgagor’s 
interest in the pro])erty ; we, however, think that no such provision was needed, 
setdng that under th(‘ law, as it stood prior to the Act, the Courts iievtT allowed 
th(‘ sale of a bare equity of redem])tion under a judgment on tlu^ covenant.” (2) 
It was, however, subsequently considered that as the mortgagor would be 
deprived of the benefit of the period of redemption given him by a mortgage- 
decree under the provisions of the Transfer of ifropert-y Act, unless tlu; former 
provisions were maintaiiKMl in res})ect of claims arising under the mortgage, 
the foruuT restrictions should to tliis extent b(* retained in those*, territories to 
which that Act ap])lii'cl. \Vh<*re a usufructuary mort gagee who had not obt ained 
possession brought a suit for possession and this was compromised and by consent, 
a simph'. money-decTce was passed in his favour, it was held that the decree 
being one passed on a compromise, he was not precluded from bringing the 
mort.gag(‘d proi>ert»y to sale in execution of it.(3) Where UBufructuarv mort- 
gagees obtained a decree for possession and costs, and then in execution of 
the decree for costs applied for attachment of ]»art. of th(j propi'rty, it. was held 
that this a]>])lication was not barred by this rule. (4) In a recent caR(‘ where 
mortgagees, staling that they had relinquished their claim under tlie mort;jag(s 
obtained a simple money-decree, and wdien this was not satisfied, proceeded 
to put their mortgage into (^)urt and prayed for a decree for Side on it, it was 
held that the fin nier pro(M‘<*dings were not a bar to l.his suit..(r)) 


15 . * All the jyrovisious contained in this Order as to the sale 
or redem/ption of mortgaged property shall, so 
aiges. apply to property siihjeM to a 

charge within the meaning of sectimi Kn) of the Transfer of 
Property Act, ISS,:!. 


(1) The Sol(‘<'t Committee referred to 
Khiarajmal v. Dai in, 32 0. 296 (1904) ; Lhle 
V. Roe VC, 1002, A. 0. 461. 

(2) The Select C’ommitted referred to 
Syod Emain v. Rajeoomar Doss, 23 W. R. 
187 (1875) ; Khiarajmal v. Daira, 32 C. 296 
(1904). Report of Select Committee, Feb. 
12, 1908. 

(3) Ganesh Singh v. Dobi Singb, 32 A. 377 
(1910). For limitation as regards payment 


of ink*rest by instalments, see Abdul Ahad v. 
Mahtab^Bibi, 36 A. 378 (1913). For limita- 
tion in eiiso of usufructuary mortgagti by 
conditional sale, see Bakhtawar Begam v. 
Husainl Khanam, P. C., 19 0. L. J. 477. 

(4) Haribans Rai v. Sri Niwas Naik, 36 
A. 618 (1913) ; distinguishing Khiarajmal 
V. Daim, supra 

(5) Indarpal Singh v. Mnwa Lai, 36 A. 204 
(1914). 



ORDER XXXV, 


Inf£rplead>er, 

1. Tn overv suit of interpleader tlie plaint shall, in addition 
Plaint In interpleader, to the Other statements lu^cessary for plaints, 

state — 

{a) lliat tlu^ plaintifi clams no interest in the sahjec^-waUer 
in dispute other than for charges or cosU; ; 

(h) the elaiins made by the defendants^ severally ; and 
(e) tliat tliere is no collusion between the plaintiff and any 
of the defendants. 

2. Where the thing claimed is capable of being paid into 
Payment of thing ('Ourt or placed in the custody of the Court, 

claimed Into Court. tlie plaintiff rnay he required to so pay or 
place it l)efore he can be entitled to any order in the suit. 

3. Where any of the defendants in an interpleader-suit is 
Prooedure where defen- actually suing the phinti^ in respect of the 

lant Is suing plaintiff. subject-mo/^er of such suit, the Court in which 
he suit against the plaintiff is pending shall, on being infonned 
‘‘Y the Court in which the interpleader-suit has been instituted, 
day the proceedings as against him ; and his costs in the suit 
^o sta)'i'd may be provided for in such suit ; but if, and in so far 
IS, they are not provided for in that suit, they may be arlded 
to his costs incurred in the interpleader-suit. 

4. (1) At the first hearing the Court may — 

Procedure at first hear- (a) declare that the plaintiff is discharged 
* from all liability to the defendants 
in respect of the thing claimed, award him his costs, 
and dismiss him from the suit ; or 
(h) if it thinks that justice or convenience so require, retain 
all parties until the final disposal of the suit. 

(2) Where the Court finds that the admissions of the parties 
or other e\idence enable it to do so, it 'may adjudicate the title to 
the thing claimed. 
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(3) Wh^e tJie adfnissiotis of the parties do not enable the Cowl 
so to adjudicate, it may direct — 

(a) that an issue or issues between the parties he fratned and 
tried, and 

{b) timt any claimant be made a plaintiff in lieu of or in 
addition to the original plaintiff, 
a'nd shall proceed to try the suit in the ordinary manner. 

5. Notliing in this Order shall be deemed to enable agents [s. 474. 

Agents and tenants tlicir principals, or tenants to sue their 

may not institute Inter- landlords, for the purpose of compelling them 
pleader-suits. interplead with any persons other than 

persons making claim through such principals or landlords. 


lUustraliom. 

(a) A (lei)osits a box of jewels witli B as his agt'ut. (/ alleges that the 
jewels were wrongfully obtained from him by A, and claims them from B. B 
cannot institute an interpleader-suit against A and C. 

(b) A deposits a box of jewels with B as his agent. He then writes to 0 
for the purpose of making the jewels a security for a debt duo from himself to 
0. A afterwards alleges that C’s debt is satisfied, and C alleges the contrary. 

Both claim the jewels from B. B may institute an interj)leader-Huit against 
A and C.(l) 

6. Where the suit is properly instituted the Court may [s. 47d,: 
Charge for plaintiff’s provide for the costs of the original plaintiff 
by giving him a charge on the thing claimed 
or in some other effectual way. 

Interpleader. — Prior to the English Judicature Acts, the right of inter- 
pleader at Common Law differed from that in Equity. Common Law interpleader 
was regulated by the Interpleader Act (1 & 2 Will. 4, c. 58), and the C. L. P. Act 
of 1860.(2) The language of sects. 470 and 471 of the last Code was almost 
identical with that of the first-mentioned statute, and the English rulings, 

30 far as the two enactments are the same, applied.(3) The English Acts, 
with the oxwqnion of sect. 17 of the C. L. P. Act, 18(K), are now repealed, and 
the right of interpleader and practice in interpleader proceedings are regulated 
in England exclusu'ely by 0. 67. As to the form of an interpleader suit, see 
case last cited. The prohibition in r. 5 forbidding a tenant to bring a suit to 
compel his landlord to interplead with another j)erson not claiming through 

(1) Shelly Bonnerjee v, Kaj Chandra, 37 English decisions passed before 0. 57 came 

D. 662 (1910). into force, see Daniell’s Ch. Pr., and Bay’s 

(2) Annual Practice, 0. 57. 0. L. P. Acts. As to interpleader generally, 

(3) Bombay Baroda Railway v, Sassoon, see Seton, 600-614 ; Chitty, Arch., 1364-1377. 

18 B.' 231, 236 (1893). As to the carlior 
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him does not apply whore the title of the landlord to grant the lease is not dis- 
puted, but it is alleg(‘d by such other person that the landlord only acted as 
trustee in granting such lease. (1) In execution of a decree against B, the bailifE 
A seized certain goods, which were released on C paying under juotest tin; 
sum meiitioiwid in the warrant. A paid the money into the office. Held, 
that C’s remedy was not by interpleading, })ut suing for money had and received. (2) 
An interpleader suit is not improperly constituted merely because one of the 
defendants does not claim the whole of th^ subject-matter. (3) An ai)plicant 
may apply for relief before an action is commenced against him. In the case 
cited, (4) the plaintiffs sued, and were held to have pro]>erly su(‘d, for an injunction 
restraining the defendants from suing them. The former section spoke of a 
person whose? only int(*reat was that of a stakehold(?r. The phrase has been 
altered, but the meaning remains the same. 11. 3 provides for a stay where 
the stakeholder has been actually sued. In this conne(^tion, however, the 
proviso to sect. 88 is to be borne in mind. R. 1 requires that a person constituting 
an int('r])lead('r suit should have no interest otherwis(' than as a mere stak<'- 
holder ; that is, no int(?Test other than for charges ajjd costs. A lien in respect 
of freight and charges is allowable. (5) And personal relief may be sought by 
way of an injunction restraining the d^dendants from suing the ])laintiff.(()) 
Th(?re must be no collusion. This term does not entail anything morally wrong. 
Where plaintiffs had enter(‘d into an agreement with tlu' stakeholders by which 
they bound themselves to defeat the claim of the other claimants to tin? fund, 
it was held that there was collusion within the rulc.(7) Under r. 2, tli(‘ subject 
of dis])utc may be required to be paid into or placed in the custody of tin* Court. 
In the case cited (8) the plaintiffs had not done so, and it was therefore held 
that their charge for wharfage and demurrage could not be allowed. TIutc is an 
appeal from orders in interpleader suits under rr. 3, 4, 6. Sec* 0. XL1II.(9) As a 
general ruh?, a plaintiff in a properl)^ instituted interphuder suit is entitled 
to his costs. In such case he is entitled to a lien for his costs on the fund, and is 
not forced to take his chancre of getting them from the d(*fendant, against whom 
the Court d(?cides.(10) An interpleader suit with a prayer for declaration of the 
titles of the several acts of defendants in the disputed land by the b'nant against 
the landlords in whose favour he has executed separate Kabulyats is not main- 
tainable. (11) 


(1) Orr V. Chidambaram, 33 M. 220 (1909). 

(2) Cohon V. Mullick, 1 Qaapor, 139. 

(3) Secretary of State v. Mir Muhammad, 

1 M. H. C. R. 360 (1863). 

(4) Bombay Baroda Railway v. Sassoon, 
nupra ; and see 0. 57, r. 1 (a), and notes in 
A.l\ 

(5) Bombay Baroda Railway v. Sassoon, 
18 B. 231 (1893). 

(6) Ib., at p, 235. 

(7) Murrieta v. South American Ck)., 62 
L. J. Q. 6. 396. 

(8) Bombay Baroda Railway r. Safraoon, 


8upr(i. 

(9) An adjudication upon the claims of 
defendants in an inU^rploader suit is a decree 
and appealable under section 96 : Maharaj 
Singh V. Chiiiar Mai, 30 A. 22 (1907). And 
an order dismissing such a suit is a decree : 
OiT r. Chidambaram, 33 M. 2^0 (1909). 

(10) Secretary of State v. Mir Muliammad, 
1 M. H. 0. R. 360, 361 (1863) ; and see Bora- 
bay Baroda Railway v. Sassoon, 18 B. 231 
(1893). 

(11) Shelly Bonne rjeo v. Raj Chandra, 37 
C. 552 (1910). 



ORDER XXXVI. 


Special Case. 

1 . (1) Parties claiming to be interested in the decision [s. 527.] 
Power to state ease for of any question of fact or law may enter into 

Court’s opinion. an agreement in writing stating such question 

in the form of a case for the opinion oi the Court, and pro- 
viding that, upon thq finding of the Court with respect to such 
question, — 

(а) a sum of money fixed by the parties or to be determined 

by the Court shall be paid by one of the parties to 
the other of them ; or 

(б) some property, moveable or immoveable, specified in the 

agreement, shall be delivered by one of the parties 
to the other of them ; or 

(c) one or more of the parties shall do, or refrain from doing, 
some other particular act specified in the agreement. 

{^j) Every case stated under this rule shall be (Rvided into 
consecutively numbered paragraphs, and shall (‘oncisely state 
such facts and specify such documents as may be necessary to 
enable the Court to decide the question j*aised thereby. 

2 . WJm'e the agreement is for the delivery of any property, [»• 528 .] 

Where value of subject- the doing, or the refraining from doing, 

matter must be stated. y,ny particular act, the estimated value of the 
property to be delivered, or to which the act specified has reference, 
shall be stated in the agi*eement. 

3 . (/) Tiie agreement, if framed in accordance with the [*- 589 .] 
Agreement to be filed rules hereinbefore contained, may be filed in 

registered as suit f\iQ Court which would have jurisdiction to 
entertain a suit, the amount or value of the subject-matter of 
which is the same as the amount or value of the subject-matter 
of the agreement. 

(,^) The agreement, when so filed, shall be numbered and 
registered as a suit between one or more of the parties claiming 
to beinterested as plaintiff or plaintiffs, and the other or the others 
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of them as defendant or defendants ; and notice shall be given to 
all the parties to the agreement, other than the party or parties 
by whom it was presented. 

4. Where tliiQ agreement has been filed, the parties to it 
Parties to be subject to shall be subject to the jurisdiction of the 

court^Bjurisdieaon, Court and shall be bound by the statements 
contained therein. • 

5. (1) The case shall be set down for hearing as a suit 
Hearing and disposal of instituted in tJie ofdimry rmnner, and the 

case. provisions of this Code shall apply to such 

suit so far as the same are applicable. 

(;?) Where the Court is satisfied, after examination of the 
parties, or after taking such evidence as it thinks fit, — 

{a) that the agreement was duly executed by them, 

(6) that they have a bond fide interest in the question stated 
therein, and 

(c) that the same is fit to be decided, 
it shall proceed to pronounce judgment thereon, in the same way 
as in an ordinary suit, and upon the judgment so pronounced a 
decree shall follow. 

Proceedings on agreement. — As 0, XIV. rr. 6 , 7, ante, deal with the 
stating hy consent of an issue in a suit, upon the finding of which an agreement 
becomes absolute, so t he present rules deal with the power of parties to state a 
case for the Court’s opinion which shall be set down for hearing as a suit.(l) 


(1) Sco ss. 328-33J, Act VIII. of 1859; (1881); Bombay Burmah Co. v. Dorabji Uur- 
uotes in Annual Practice to 0. 24, and the eetji, 10 B. 415 (1886) ; Kraal r. Whymper, 
following cases stated under this section: 17 0.786 (1890). 

Fatma Bibi v. Advocate-General, 6 B 42 



OEIJER XXXVII. 

Summary Procedure on Negotiable Instruments. 


1. This Order shall apply only to — 

. „ (a) the Hiffh Coui ts of Judicature at Fort [8.58a.] 

pUcatlon 0. Order. . 

(b) the Chief Court of Lower Burma ; 

(c) the Court of the Judicial Commissioner of Sind ; and 

(d) any other (3ourt to which sections 532 to 537 of the Code 

of Civil Procedure, 1882, have been already applied. 


Small Cause Courts. — ^As Chapter XXXIX. of the last Code has been 
transfen’cd to the rules, clause (c) of sect. 538 of that Code has not been repro- 
duced, as its appropriate place will be in rules under the Presidency Small Cause 
Courts Act, 1882. 


2. (1) All suits upon bills of exchange, hundis or pro- i8.588,] 
Instttutton ot summary "ussoiy notes may, in case the plaintiff desires 
suits upon Mils of ex- to proceed herewndeT, be instituted by pre- 
change, etc. senting a plaint in the form prescribed ; but 

the summons shall be in the form No, 4 iVi Appendix B or in 
such other form as may be from time to time prescribed. 

(2) In any case in which the plaint and summons are in such 
forms, respectively, the defendant shall not appear or defend the 
suit tmless he obtains leave from a Judge as hereinafter provided 
so to appear and defend ; and, in default of his obtaining such 
leave or of his appearance and defence in pursuance thereof, the 
allegatiofis in the plaint shall he deemed to he admitted^ and the 
plaintiff shall be entitled to a decree for any sum not exceeding 
the sum mentioned in the summons, together with interest at the 
rate specified (if any) to the date of the decree, and swdi sum for 
costs as may be prescribed, unless the plaintiff claims more than 
such fixed sum, in which case the costs shall be ascertained in 
the ordinary way, and such decree may be executed forthwith. 


Scope of rules. — ^In 1885 was passed the English Summary Procedure, 
on Bills of Exchange Act (18 & 19 Viet. c. 67). Subsequently to the passing 
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of the Code of 1851), the Indian Bills of Exchange Act (V. of 1866) was passed. 
The words of the Indian Act were slightly larger than those of the English Act ; (1) 
but in spirit the two Acts were precisely the same. (2) The Code of 1877 con- 
solidated the provisions of the Code of 1859 and of Act V. of 1866 from sect. 2, 
of which A(>t sect. 532 in the last Code was taken. (3) The intention of the Act 
was that where there was no pretence for a defence the party sued should not 
be allowed to defend, and the plaintiff should have judgment as of course ; but 
that if the defendant had a real, though it max ^^ot be a good, defence, he should 
have leave to appear and to set it up.(4) The effect of the provision therefore 
is, that where leave is refused, the plaintiff gets a decree on his allegations merely, 
unsupported by evidence, on proof of service of summons and on th(5 usual 
certificate of the Registrar that no leave to defend has been obtained.(5) If 
leave is granted, the suit proceeds as one instituted in the ordinary course, 
evidence being taken on both sides. 

“ Suits upon bills of exchange/^ etc. — The rule is confined to suits on 
lUigotiable instruments, (6) and the plaintiff is entitled to claim by his summons 
and obtain by his decree whatever sum, principal, and interest is, on th(‘. legal 
construction of the instrument, dcmandable.(7) As, however, already stated, 
the plaintiff, when no leave to defend is granted, gets his decree upon his simi)le 
statement in the plaint unsupported by any evidence. It was accordingly 
formerly held, (8) that it was not the intention of the Legislature that a summons 
served in the form prescribed by the former section should have the effect of 
enabling the plaintiff’s statement of the fact, in his petition to prevail without 
evidence. The section, it was considered, applied only to those simple cases 
in which the negotiable instrument itself, together with mej*e lapse of time, 
was sufficient to establish for the plaintiff a frimd facie right to recover. There - 
fort? the section was held not to apply where a promissory note was payable 
by instalments, and contained a stipulation that on default in payment of the 
first instalment the whole amount was to become du(^, and a suit wasd)rought 
to recovt‘ 1 - the whole amount on default in payment of the fii’st instalment, 
as in such case the plaintiff was obliged to alhige the occurrence of another 
fact besides the lapse of time since the making of the bill, viz. that the first 
instalment had not been paid, which fact was necessary according to the terms 
of the bill in order to complete the plaintiff’s right to sue. (9) The Explanation 
to the section of the last Code overruled this decision and declared that a suit 


(1) Tho Act is now repealed in the High 
Court (0. II. r. 6), but is in operation in 
County Courts. In the former Court the pro- 
wdui’c is by specially endorsed writ (0. III. 
r. 6 ; 0. XIV. r. 1), winch may bo had in 
suits other tliaii tlioso on negotiable instru- 
ments to which tho procodur(3 is confined 
under the Code. 

(2) Vonlintzgy v, Narayan Singh, 6 B. L. R. 
App. 64, 65 (1871). 

(3) See Luckmidas Vitlialdas v. Ebrahim 
Osman, 2 B. at pp. 648, 649 (1878). 

(4) Vonlintzgy v, Naiayan Singh, aupra ; 


citing Bramwoll, B., in Agra and Maaterman’s 
Bank v. Leighton, 2 L. R. Ex. 56. 

(6) See Remfiy v. Shilllngford, 1 C. 130, at 
p. 131 (1876). 

(6) See Bank of Bengal v. Kar^k Chundor, 
16 C. 804 (1889) ; East India Bank r. Vullio 
Coolwany, 1 Ind. Jur., N. S. 247 (1866). 

(7) De Souza v. Rangaian, 0 M. H. C. R. 
267 (1871). 

(8) Remfry v. Shillingford, 1 C. 130, 132 
(1876). 

(9) Ib. 



0. 37t r. 2. 




on a negotiable instrument was not limited to such cases. Thus, had the case 
cited occurred aftg: the enactment of the Explanation, a decree would have 
been granted. (1) The last-mentioned case appeared, however, to throw doubt 
on the point, and with a view to clear it up the following amendments were 
• suggested : — 

“ The 'provisions of this rule shaU not he deemed to he inapplicable to a suit 
merely because tlie cause of action includes facts which ^ if mt admitted by the defendant ^ 
would have to he proved by the plaintiff.” 


Illustrations. 

(а) A sues B upon a promissory note bearing an endorsement of payment which 
has been cancelled. This section is not inapplicable rmrely because A must prove 
that the note was endorsed by inadvertence, but that paymnt was not rrmde and the 
etidorsement cancelled in consequence. 

(б) A executes, in favour of B, a promissory note for Rs. 1,000, payable in two 
equal instalments on the 14 July and 1st September, respectively, with a stipulation 
that, in default of payment of the first instalment, the whole amount shall become 
immediately payable. On the ISth July, B sues A for the whole amount. This 
section is not inapplicable merely because B must allege and prove that the first 
imialment was not paid on the 1st July. 

As regards, however, the proposed amendment, the Special Committee 
reported that the explanation to sect. 532 of the last Code was inserted to negative 
the effect of the decision in 1 Cal. 130, but its meaning as it stood was obscure. 
They therefore deleted the explanation, and added the words italicized in the 
body of the rule, the allegations in the plaint shall he deemed to be admitted,” 
which will remove the doubts at which the explanation was aimed. Suits 
under this Order must be brought within six months from the time the instrument 
sued on becomes due and payable. (2) 

Summons. — The jdaint is in the ordinary form, but as evidence is not 
receivable, particular care must be taken to see that all the facts showing how 
the cause of action arose are stated in the plaint.(3) The summons, however, 
either follows the Form in the Schedule, or is in such other form as the High 
Court may from time to time prescribe. (See notes to next rule.) After the 
usual return of service and the expiration of the period mentioned in the summons, 
an order of Court for a decree should be obtained. (4) Queere — whether the 
Court has power to grant an extension of time if an application for such extension 
be made befoK' the time fixed by the summons has expired. But the Court 
has no power, aft(‘r the time fixed by the summons for obtaining leave to appear 
and defend has expired, to extend the time, (5) But see now sect. 148 and notes 
to next rule. Tlui plaintiff’ is (mtitled to claim by his summons whatever sum. 


(1) This view of tho case was not con- 3 B. L. R,, 0. C, 140 (1800). 

sidered in Bhupati Ram v. Sourendra Mohun, (4) Schiller v. Marker, 1 Ind. Jur., N. S, 
30 C. 446 (1903). As to the actual point 283 (1866). 

decided, vide post. (5) Quazie Mahmudar Rohman v, Sarat 

(2) Limitation Act, Art. 6. Chandra, 6 C. W. N. 269 (1900). 

(3) Chartered Mercantile Bank v. Seconde, 
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principal, or interest is, on the legal construction of the instrument, demandable, 
though as to interest beyond the scope of the instrument the question is a 
different one, and out of the scope of the Act.(l) The rule, however, says that 
the plaintiff is entitled to a decree for a sum not exceeding that mentioned in the 
summons, together with interest at the rate specified (if any). Where a suit 
has been instituted under these provisions, which was held to be not maintain- 
able under them, a fiesh summons under the ordinary procedure may be 
ordered. (2) 

• 

Leave to defend. — Sec notes to next rule. 


Payment into Court. — See notes to next rule. 

Decree. — ^In a suit against the drawer, acceptor, and indorser, a decree 
containing a condition exempting the indorser from liability until the plaintiff 
has exhausted his remedies against the drawer and acceptor is illegal. (3) 


3. (/) The Court shall, upon application by the defendant, 
Defendant showing de- to appear and to defend the suit, 

fence on merits to have upon affidavits which clisclose such facts as 
cave would make it incumbent on the holder to 

prove consideration, or such other facts as the Court may deem 
sujBicient to support the application. 

Leave to defend may he given unconditionally or subject to 
such terms as to fayment into Courts giving security, framing 
and recording issues or otherwise as the Court thinks fit. 


Leave to defend. — ^Applications for leave to appear and to defend a suit 
must, according to the Limitation Act, be made within ten days from the date 
when the summons was served. (4) It has been held, however, that the Court, 
on granting leave to issue a plaint under these provisions, may fix a reasonable 
time, having regard to the residence of the defendant, within which the latter 
may apply for leave to defend, and that the ten days prescribed by the Form 
was not an unalterable limit. (5) In the last cited case twenty-eight days was 


(1) De Souza r. Rangaian, 0 M. H. 0. R. 
257 (1871) [in this cose the Registrar had 
reftued to insert a daiiu for interest in the 
summons because the note sued on did not 
bear interest on the face of it]. In Bhupati 
Ram r. Sourendra Mohun, 30 C. 446 (1903) ; 7 
C. W. N. 13, the case was held not to fall 
within the section, as no interest was specified 
in the note, and tho claim for it was on an 
agreement apart from the note. The suit 
apparently was on two causes of action — ^the 
note and a separate agreement. In the case 
Remfry v, Shillingford, 1 C. 130 (1876), 
referred to, the stipulation in case of default 
was contained in tho note itself, 

(2) Remfry v. Shillingford, 1 C. 130, 132 
(1876) ; Bhupati Ram v. Sourendra Mohun, 


supra. 

(3) Bank of Bengal v. Kartick Chuuder 
Roy, 16 C. 804 (1889). 

(4) Limitation Act, Art. 159. 

(5) An extension of time may bo necessary 
[see Chandrakant Roy v. Pogoso, 3 B. L. R., 
0. C. 83 (1869), the headnote of which is 
incorrect; Quazio Mahmudar vr Sarat 
Chandra, 5 C. W. N. 259 (1900); and see 
Grob V. Palmer, 1 Ind. Jur., N.fl. 395 (1866)] ; 
but qucBre whether such extension is con- 
sistent with tho Limitation Act, under which 
application for leave to appear must be made, 
not within the time mentioned in the sum- 
mons, but within ten days of the date of its 
service. See s. 148, ante. 



K^Sotbd, pboCBDUBE on NEGOTTABIE INSTRUMENTS. 

U. 37, r, 4. 


1181 


fixed by the summons itself as the time within which the defendant might apply 
for leave. But where the time fixed by the summons itself is ten days, though 
it has been a question of doubt whether the Court has power to grant an extension 
of time if an application for such extension be made before the time fixed by 
the summons has expired, the Comt has no power, after the time fixed by the 
summons for obtaining leave to appear and defend has expired, to extend the 
time.(l) But see now notes to last rule. It has been held that in an application 
for leave to appear and defend, the defendant cannot go into the question 
whether the summons was served on the date shown by the sheriff’s return or 
not at all.(2) 

When there is no pretence for a defence the party sued should not he- allowed 
to defend, and the plaintiff should have judgment as of course ; but if the 
defendant has a real (it is not nc'.cessary to say a good) defence, hc^ should have 
leave to appear and set it up.^^ As cases, however, sometimes occur where an 
apparently real defence is shown, but its sincerity is doubtful, there the defendant 
is let in to defend, only on the terms of his bringing the money into Couri,.(3) 
It was held under the English Act that it was not necessary that there should 
be a defence on the merits, and that if the defendant appears and discloses 
any defence, legal or equitable, he will be allowed to appear and defend. (4) 
In a summary suit, if a defendant has been arrested l)efore judgment and e.lainis 
compensation under sect. 95, he is entitled to apply for h'ave to defend, and if a 
prirnd-facie case is made out, leave should be ‘given. (5) Where there is a reason 
to doubt the hona JUss of the defence, the condition of paying the money into 
Court, or giving security, will be imposed.(6) In giving leave to defend, the 
Court has a discretion to order security for costs, not only where there is a doubt 
as to the honafides of the defence, but also where it appears unnecessary, though 
airowable.(7) If the plaintiff has not been heard at first against the defendant’s 
application, he will be allowed to apply to have the leave rescinded. (8) Where 
a conditional order is passed, but the condition is not performed, the order is a 
nullity, and subsequent steps to set it aside are unnecessary.(9) 

4 . After decree the Court may, under special circum- 
Power to sot aside stances, set aside the decree, and if necessary 
stay or set aside execution, and may give 
leave to the defendant to appear to the summons and to defend 
the suit, if it seems reasonable to the Court so to do, and on such 
terms as the Court thinks fit. 


(1) Quazie J^ahmudar Rohman v. Sarat 
Chandra, 6 C. W. N. 269 (1900). 

(2) Madhu Lall v. Woopondranarain, 23 C. 
573 (1896), a somewhat peculiar case. 

(3) Vonlintzgy v. Narayan Singh, 6 B. L. R. 
App. 64 (1871). 

(4) Casolla v. Barton, L. R. 8 0. P. 100. 
In Simon v. Hahim, 19 M. 368 (1896), leave 
to defend was refused, as it was hold that the 
collateral agreement set up was no answer to 
the snit on the note. . 


(6) Roulet V. Fotterle, 18 B. 717 (1894). 

(6) Vonlintzgyv. Narayan Singh, 6 B. L, R. 
App. 64 (1871). In Ram Lai v. Haran Chan- 
dra, 3 B. L. R., 0. C. J. 130 (1869), leave was 
given on the terms of bringing the money 
into Court. 

(7) Vonlintzgy v. Narayan Singh, Nitpra. 

(8) Ib. 

(9) Gourdas Mistry v. Hewitt, Fulton, 18 
(1846), 
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Special circumstances.’^ — The Court will determine in each case what 
these are. The point is, is it reasonable that the decree should be set aside 1 
Under this rule, though a defendant has not come in within the time required, 
yet he may aj)pcar and make his defence on the decree against him being set 
aside.(l) The question as to what took place upon the occasion of the service 
of summons by the Sheriff is one which may properly be taken into consideration 
on an application under this section to set aside the decree. (2) But irregular 
service of summons on two out of tliree defendants to an action brought on a 
joint promissory note, does not give the deh'hdant properly served any ground 
to question the decree ])asscd against him. (3) 


5. In any proceeding under this Order the Court may 
hin Older the bill, liimdi or note on which the 
etc., to be deposited with suit IS founded to be forthwith deposited 
officer of Court. officer of the Court, and may further 

order that all proceedings shall be stayed until the plaintiff 
gives security for the costs thereof. • 


6 . The holder of every dishonoured bill of exchange or 
Recovery of cost of pi’omissory note shall have the same remedies 
noting non-acceptance of for the recovery of the expenses incurred in 
dishonoured bill or note, j^oting the same for non-acceptance or non- 
payment, or otherwise, by reason of such dishonour, as he has 
under this Order for the recovery of the amount of such bill 
or note. 


7. 'Save as provided by this Order, the procedure in suits 
hereunder shall be the same as the procedure 
Procedure In su . instituted m the ordinary mamier. 


(1) Lurlunklas Khmhini, 2 11. <144. 047 0. 673, 675 (1890). 

( 1878 ). (3) Ewing & Co. v. Cofiaidas, 3 U. L R, 

(2) Madhn Lall v. Woopendranarain, 23 App. 7 (1809). 



ORDER XXXVIII. 

A. 

Arrest and Attachment hejore Judgment 
Arrest hefore judgment, 

1. Where any stage of a suit, other than a suit of the 

Where defendant may («) 

be called upon to furnish to (d), the Court IS Satisfied, by affidavit or 
security for appearance. otherwise, 

(a) that the defendant, with intent to 
delay the plaintiff, or to avoid any process of the 
(V)iirt or to obstruct or delay the execution of any 
decree that may lie passed against him, — 

(i) lias absconded or left the local limits of the jurisdiction 
of the Court, or 

(li) is about to abscond or leave the local limits of the 
jurisdiction of the Court, or 

(Hi) has disposed of or removed from the local limits of 
the jurisdiction of the Court his property or any 
part thereof, or 

(6) lliat the defendant is about to leave Biitish India under 
circumstances affording reasonable probability that 
the plaintiff will or may thereby be obstructed or 
delayed in the execution of any decree that may bo 
passed against the defendant in the suit, 
the Court may issue a warrant to airest the defendant and bring 
him before the Court to show cause why he should not fwnislt 
security for his appearance : 

Provided that the defendant shall not be arrested if he fays to 
the officer entrusted with the execution of the warrant any sum 
specified in the warrant as suffieient to satisfy the plaintiff's 
claim ; and such sum shall be held in deposit by the Court until 
the suit is disposed of or until the further order of the Court, 

2, (1) Where the defendant fails to show such cause the 

Court shall order him either to deposit in Court 
money or other property sufficient to answer 
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the claim against him, or to furnish security for his appearance at 
any time when called upon while the suit is pending and until 
satisfaction of any decree that may be passed against him in the 
suit, or malce such order as it thinks fit in regard to the sum which 
may hive been 'paid hy the defendant under the proviso to the last 
preceding rule, 

(2) Every surety for the appearance of a defendant shall 
bind himself, in default of such appearance, to pay any sum of 
money whicli the defendant may be ordered to pay in the suit. 


Application for security .—These rules amalgamate sects. 477, 478, 479 
of the last Code. The ohject of the process in this and the following rules is 
to have some seemrity for th(^ execution of the decree when it is passed, and tliat 
the person of the defendant will he within reach at that time. A creditor is, 
however, not entitled, merely because he has a just demand against his debtor, 
1.0 arrest him before judgment ; (1) nor can a debtor be arrested simply to secure 
easy execution of the decree should one be obtained (2) The procedure is only 
intended to secure to a creditor his rights when it is shown that a debtor with 
on<‘ or other of the intentions (3) mentioned in r. 1, has done or is about to do 
the acts mentioned in clauses (i), (ii), (iii), or is about to leave British India (4) 
under the circumstances stated. And if a creditor procures the arrest of his 
debtor without reasonable or probable cause, he renders liimself liable to a suit 
for damages or to summary proceedings under sect. 95. It is not the principles 
governing the English writ ne exeat regno which govern the math*T, but the words 
of the Code. (5) 

Warrant. — For a form of warrant of arrest before judgment, sec First 
Schedulcj Appendix F., No. I. 

Order to give security. — In showing cause it may be shown that the 
suit is not a bond. fide, one, that the defendant has not done or is not about to 
do the acts charged in clauses (i), (ii), (iii) of r. 1, or that he is not about to leave 
India, or that, if he is about to leave, none of the circumstances mentioned 
exist, or that even if the suit is bond fide the institution of it has been vexatiously 
delayed till the defendant is about to depart from India in order to embarrass 
or coerce him.(6) It has been held that the word “ claim ” in sect. 479 of the 
last Code meant the amount of money claimed, and that the security required 
to be given by a defendant who is arrested before judgment did not include 
security for costa. (7) 


(1) Gouti^ro V. Charriol, 1 A. H. C. R. 91 
(1869). 

(2) Kelaram Majoc v. Narain Dass, 13 W. 
R. 278 (1870). 

(3) Toenarain v. Ram Ratton, 2 Hydo, 181 
(1864) ; Gouti^re v. Charriol, supra. 

( 4 ) Agra Bank v. Minto, 1 Ind. Jar., N. S. 
265 (1866 ) ; Gouti^re v. Robert, 2 A. H, C. R. 
353, 358 (1876); Harrison v. Dickson, 1 


Bouln, 33 ; Probodh Chunder v. Dowey, 14 C. 
695(1887). 

(5) Probodh Chunder v. DtWroy, supra. 

( 6 ) 8 oe Spence’s Hotel t\ Anderson, 1 Ind. 
Jur., N. S. 294 (1866). 

(7) Reinhold v. Holloway, Suit 655 of 
1877, November 26; cited in .O’Kinealy, 
C. P. C., notes to this section. 
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3. (1) A surety for the appearance of a defendant may at 

Prowaur. on appUca- ^“7 apply to the Court in which he 
tion by surety to be dis- became such surety to be discharged from his 
obligation. 

(S) On such application being made, the Court shall summon 
the defendant to appear or, if it thinks fit, may issue a warrant 
for his arrest in the first instance. 

(.:y) On the appearance 4)f the defendant in pursuance of the 
summons or warrant, or on his voluntary surrender, the Court 
shall direct the surety to be discharged from his obligation, and 
shall call upon the defendant to find fresh security. 

4. Where the defendant fail9 to comply with any order 

Proeedure where de- ^ Court may commit 

fendant^Sns to /w/n/s^ him to the civil 'prison until the decision of 
securi^ or find fresh the suit or, where a decree is passed against the 

' (fefendant, until the decree has been satisfied: 

Ib’ovided that no person shall be detained in prismi under 
this nde in any case for a longer period than six months, nor 
for a longer period than six weeks when the amount or value of 
the subject-matter of the suit does not exceed fifty rupees : 

Provided also that no person shall be detained in prison 
under this ride after he has complied with such order. 

Failure to give security. — ^It ii?, of course, only in the event of a defendant 
neither furnishing sec-urity nor offering a sufficient deposit that he can be com- 
mitted to custody.(l) When committed, the Court can secure the defendant’s 
appearance by a warrant to the jailor. (2) The defendant is to be committed 
until the suit is decided, or, where a decree is passed against him until the decree 
has been executed. The words in the former Code were “ until execution of the. 
decree.''^ These last words were somewhat obscure. It was said that they 
could not mean until steps were taken to execute the decree, as such a construction 
would put an immense power of oppression into the hands of the judgment- 
creditor. It was held, therefore, that execution meant conipletc execution — 
that is, until possession was given to the plaintiff of what was ordered by the 
decree. An arrest, therefore, under this section became, after decree, an arrest 
until the decree was satisfied or wholly executed. It therefore became subject 
to the limitation as to time imposed by sect. 342 (now 68), which forbade extension 
of such arrest beyond the period of six raonths.(3) The amendment gives effect 
to this view. 

( 1 ) Kelaram Majoe v. Narain )3 W. oommitment becomea ooe in execution, and 

R. 278 (1870). that after judgment the debtor must hav< 

( 2 ) Ib. subsiatonce money or be released. S. 481 

(3) Ghanashamdas v. Joharimull, 7 B. 431 of the last Code, however, provided for sub 
( 1883). In Be Kalla Ohand, 1 Ind. Jur., N. S. sistenoe money. 

328 (1860), it was held that after decree the 
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AUachmnf he/ore jndfjnwrU. 

5. (/) Where, at any stage of a suit, the Court is satisjied, 
^ ^ , by affidavit or otherwise, that the defendant. 

Where acfenannt may -ii-jj. li . ,• 

be called upon to furnish Wltll IDtont tO obstrilCt Or QGltiy tllG GXGCUtlOn 

oT)ro%ft of any decroe that may l)e passed against 

luopu y. him,— 

(a) is about to dispose of the* wliole or any pai't of his 
property, or 

(h) is about to remove the whole or any fart of his proferiy 
from the local limits of the jurisdiction of the Court, 
the (Joiirt may direct the defendant, witliin a time to ])c fixed by 
it, either to furnish security, in such sum as may be specified in 
the f>rdcr, to produce and place at the disposal of the Court, 
when required, the said property or the value of the same, or 
=^U(h portion thereof as may be sufficient to satisfy the decree, 
[)r to appear and show cause why he sliould not furnisli 
wurity. 

(;:^) The fla/intiff shall, unless tin'. (Vnirt- otlu'rwise directs, 
iipecify the pro])erty required to be attached and the estimated 
\M.lue thereof. 

(o') The Couit may ii-lso in the order direct Ihe conditional 
ittachnumt of the whole oi* anv i)ortion of the inoperty so 
specified. 

Scope of rule. — This vwh corresponds with sects. 81 and 8‘J of Act YTIT. 
)f 1859, and amalgamates sects. 483 and 484 of the last Code. Clause (h) of 
he former sect. 483 has been omitted. The main (d)ject of an attachnient 
)eforo judgment is to enable the ^daintiff to realize the amount of the decree, 
apposing a decr(M‘ is eventnally made, from the defendant's property.(l) 
riiongh an attachment before, judgment is directed hy r. 7 to 1 k‘ made in the 
ame manner as attachment in execution, tlie objects for whicb these two sorts 
if attachment are made arc entirely different. An attachment prior to decree 
s not an attachment for the enforcement of the decree, but it is a step taken 
tiendy for preventing the debtor from delaying or obstructing such enforce- 
fient when the decree subsequently passed is sought to be cxecuted.(2) An 
ttacbment after decree is an attachment made for the immediate pur}>ose. of 
arrying the decree into execution, and it presupposes an application on the 


(1) Ganu Singh v. Jangi Lai, 26 C. 531, 
33 (1899), by preventing alienation or re- 
loval; but the process is inoperative to 
^rge the property in the subject of the 
ttachment ; Sarkies v. Bundhoo Baee, 1 A. 
[. C. R. 172, 185 (1869) ; and see Gamble v. 
holagir, 2 B. H, 0. R. at p. 160 (1866) ; or 


create a lien : Sarkies v. Bundhoo Baee, I A. 
H. C. R. at pp. 184, 1 85 (1869). See notes to 
r. 0 , pout. 

(2) Sri Rammanik v. Tincowri Rai, 4 B. L. 
R. 6.3, 67, 68 , P. B. (1869) ; Basiram f. 
Kattyayani, 38 C. 448 (1911) ; 15 C. W. N. 
706, 
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part of the decree-liolder to have his decree executed.(l) The scope and obji'ct 
of this and the following rules are merely to protect a plaintiff against loss 
arising from the defendant making away with his propcn ty pending the suit. 
They do not ensure to tlie plaintiff payment, in any event, of whatever may be 
decreed to him. They do so only so fur as that is ensured by preventing the 
defendant making away with property. (2) 

The application.— The jurisdiction given to Civil Courts to attach before 
judgment should be exercised with great discretion, and no Court should grant 
such an attachment on light grounds or unless it is perfectly satisfi(*d by trust- 
worthy evidence that the defendant is about to dispose of his property or to 
remove it from the jurisdiction of the Court.(3) In all applications for attach- 
ment before judgment, there must b<', ulerrima fides on the part of the plaintiff, 
and wlier(^ the most perfect good faith is wanting the application should be 
rcjected.(4) The application can be made at any stage of th(‘ suit, but can be 
entertaiiK'd only so long as the suit is pending. (5) The facts mentioned in 
claus(>s (a) and (h) must have been done with tin* int-mit mentioned in tlu* first 
paragraph, nanu^ly, to obstruct or delay the execution of any decree which 
might be. passed.(6) Clause (a) says, is “ aho7it to disj)o.<ie of" etc., therefore 
th( section (lo<‘S not apply wliere the d<dendant has actually parted with the 
property.(7) The sc'ction does not refer exclusively to moveable property 
but applies to immoveable property also.(8) Where it was contended tiiat the 
words in sect. 484 of the last Code, “ produce and jdO'Ce <it the dii^poftal oj the Court f 
show that moveabh' pTo})erty only can be attached, it was held that llu* term 
'' proportf/f as used in the section, was wide enough to incliuh* property of 
every d(‘scription, moveable and immoveable, wJiether in tiui actual possession 
of th(* defendant or of some other person on his behalf, and the words mentioned 
only referred to such properly as is capable of being produced in (lourt.(9) 
Attachment of ])ro])er1y rovers its profit.s.(]0) A Small (lause (!ourt cannot, 
however, attach immoveable pro])erty.(ll) Where the ])roperty is the property 
in suiis an injunction should be obtained under 0. XXXIX. r. 1, clause (a), 
which may be enforced under r. 2 of that order by imprisonment or attachment. 
And wher<‘ lh<i ]n'op(>rly is not that in suit, an alternative remedy is given und(‘r 
r. 1 of the same order, clause (h), where the word “ property " is not confined lo 
]»r«)pert\ within the juvisdhdhm, or to ]»ro]>erty which is in dispute in the suit. (12) 
This rule has no application in div(»rce-proc.eedings.(13) 

(1) Sri Rainmanik Tinoowri 4 H. 1^. (9) (Jhedi IaI v, Kuarji Dichifc, 17 A. 82 

R. (R B.) G,3, 68 (1809). (1894). 

(2) Tb., at p. 74. (10) Ram (Joomar v. Oobindnath, 12 W. R. 

(.3) Cambio v. Utolagir, 2 B, H. (t R, 146, 391 (1869) ; but if tho owner is allowed to 

161 (1866). enjoy thorn the profits cease to be spocifioally 

(4) Ahmed AU v. (ilidstono Wyllio, 7 W. liable: ib. 

R. 608 (1867). {n)Vi<hpo8t. 

(6) Sri Rammanik u. Tiiicowri Rai, 4 B. L. (12) Raja Goculdas v. Jankibai, 6 Bom. 
B. (R B.) at p. 68 (1869). L. R. 570, at p, 574 (1903), where it ia pointed 

(6) See Ram Narain v. Levy, 2 Hydo, 183 out that Joynarain Geeree v. Shibpershad, 

{1864). 6 W. R. Misc. 1 (1866), is not applicable, a 4 i 

(7) Soorjee Kumar v. Issur Chunder, b. 93 of the Code of 1859 was expressly limited 

Botuke, 243 (1866). to the “ property in dispute.” 

(8) Bishamharp.SukhdesijJOA^ 1^6(1894). (13) Phillips v. Phillips, 37 C. 613 (1910). 
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Property without the Jurisdiction.— It was held under the last Code 
both that the section did not ( 1 ) and did ( 2 ) apply where the property sought to 
“be attached was beyond the jutisdiction of the Court in which the suit was 
ipenSing. A. Court which cannot attach primarily in execution of its decree 
cannot attach in anticipation of it. It was therefore held, under the Code of 
1859, that a Court of Small Causes could not attach immoveable property under 
this section. (3) This is the law now. It was held that the Court had jurisdiction 
where the jnoperty was a chose in action due from the Collector who, like the 
judgment-debtor, resided within the jurisdiction of the attaching Court.( 4 ) 

Effect of attachment-— See notes to next rule. 

Call for security. — For form of order calling for security, see Sched. L, 
App. F., No. 5. As to whether property beyond the jurisdiction can be attached 
und(ir this rule, scii last paragraph but one. Cause can be shown after security 
has been furnished to avoid attachment. (5) Beet. 145, ante, applies to sureties 
under this rule. ( 6 ) An order und'T sect. 483 of the last Code was not one of 
those in respect of which an appeal was given under sect. 588 of that Code, ( 7 ) 
though an appeal lay from an order of attachnumt under the following section. 
An appeal lies under the present section (s(‘c 0. XLIII. r. 1 (q)). The words 
** ftoduc^ awl 'place at the disposal of the Court ” refer only to such property as is 
capable of being produced in Court.( 8 ) 

^^Conditional attachment.’’ — “Conditional attachment” might mean 
an attachment to be made conditionally on the security not being furnished 
or cause shown by the prescribed day, or it might mean an immediate attacli- 
ment of a provisional kind conditioned to become plenary if security should 
not be furnished or cause shown according to the terms of the order. The form 
shows that the latter was the intention of the Legislature. (9) 

6. (1) Where the defendant fails to show cau^e why he 

Attsohmentu/Aeceeause not furnish security, or fails to fui-nish 

not ohown or socurity not the security required, within the time fixed 
lumuiwd. Ijy, Court may order that the 


(1) Haji Jiva v. Abubakar, 8 B. H. C. R., 
0. 0. J 29 (1871); Balaram Mullick v. 
Solano, 8 B. L. R. 335 (1871) ; Krishnasami 
V. Engel, 8 M. 20 (1884) ; Kodar Nath v. 
Seova Veyana, 1 C. L. R. 330 (1878) ; Ram 
Portab r. Pokur Mull, Unreported, Suit 413 
of 1898, Cal. H. C., referred to in 7 C. W. N. 
216; Raja Goculdas v. Jankibai, 6 Bom. 
L. R. 670 (1903) [the Court, however, granted 
an injunction under b. 492, clause (b) of the 
last Code]. 

(2) In re Abraham, 6 B. H. C. R., A. C. J. 
170 (1869) [but sec Haji Jiva v. Abubakar, 8 
B. H. C. R., 0. C. J. at p. 37, where it is said 
the Judges afterwards considered that the 
ruling could not be sustained] ; Ram Pertab 


V. Madho Rai, 7 C, W. N. 216 (1902) [under 
8. 648 read with s. 483] ; and see remarks of 
Russell, J., in Raja Goculdas v, Jankibai, 6 
Bom. L. R. 670, at p. 674 (1903). 

(3) Marthamma v, Kittu, 6 M. H. C. R. 91 
(1871). 

(4) Ravji Moresbwar v, Narayan Ballal, 3 
Bom. L. R. 462 (1901). 

(6) Lotlikar v. Lotlikar, 6 B. 643 (1881). 

(6) Baboo Ram v. Hurkho^Singh, 7 W. R. 
329 (1867). 

(7) See Ahmed Ali v. Gladstone Wyllie, 7 

W. R. 608 (1867). 

(8) Chedi Lnl v, Koarji Dichit, 17 A. 82 
(1894). 

(9) I.iotlikar t>. Tx>tlikar, $tipra, at p. 644. 
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property specified, or such portion theioof 38 3ppC3l8 suMci^^ 
to satisfy any decree wMch may be passed in the suit, he 
attached. 

(2) Wliere the defendant shows such cause or furnishes 
the required security, and the property specified or any portion 
of it has been attached, the Court shall order the attachment to 

be withdrawn, or malce such other order as it thinks fit. 

• 

Order of attachment. — TMs rule coiTesponds with sect. 84 of the Code 
of 1859. It is only on the defendant’s failure to show cause or furnish security 
that attachment can be made. So the latter cannot be ordered unless security 
has first been demanded, (1) and on one or other of the grounds stated in r. 5, 
ante.(2) As to the form of an order under this section, see Sched. I., App. F, 
No. 7. An appeal lies from it. (3) 

Effect of attachment, — ^The x)ropcrty in the goods attached is in nowise 
altered by the attachmenf, but remains as before in the defendant. The Court, 
as it were, locks ujj the goods, so that they cannot be disposed of or carried 
away in any mode that would delay or defeat the execution of the decree if 
obtained. (4) There is nothing in the Code which makes an attaching creditor 
a secured creditor, or creates any charge or lien in his favom over the X)roperty 
attached. The order does not purport to deal with any question of title. In 
other words, attachment prevents alienation, it does not confer title. The 
making of an order of attachment only operates so as to give the judgment- 
creditor certain rights in execution. (5) It has always been held that an attach- 
ment before judgment conferred on the plaintiff no right prior to that of the 
Official Assignee. ( 6 ) And it makes no difference whether the vesting order is 
before or after decree, for it cannot be contended that a decree qua decree simply 
constitutes the judgment-creditor a secured creditor, or gives him any charge 
or lien over the property of the judgment-dcbtor.(7) Under, however, the 
Code of 1859, an attachment, previous to the date of the vesting order, in the 


(1) Gobind Persad Khan, S. I). A. Sum. 
Due., 12th June, 1848, 

(2) Bepin Behari GhoBU, ib., 27th Sopt., 
1847. 

(3) 0. XLiri. r. 1 ( 3 ) ; Mir Ali v. Bihari 
Lai. 21 B. 273 (1895). 

(4) Sava Raiaji v. Jadavji Nathu, 2 B. 
H, C. R. 142, 143 (18t)5) ; property passes, not 
by seizure but by sale : Gamble v. Bholagir, 
2 B. H. C. R. 146, at p. 166 (1866), though 
the judgment-creditor, by force of the 
seizure, has at least a security ; but this does 
not impart present property, nor oven 
beneficial interest : ib., at p. 169. 

(6) Kristnasawmy v. Official Assignee, 26 
M. 673, 678 (1903) ; Peacock v, Madan Gopal, 
29 a 428 (1902). 


(6) Bank of Bengal v. Newton, 12 B. L. R. 
App. 1 (1873) ; Petumbor Mundle v. Gocool 
Doss, 1 Tnd. Jur., N. J. 327 (1866) ; Ramper- 
saud V. (ktllachund, 1 Jnd. Jur., N. S. 325, 373 
(1866) ; Gamble v. Bholagir, 2 B. H. C. R. 
149 (1866) ; Sarkies v. Bundhoo Baoe, 1 A. H, 
G. R. 172 (1866) ; Sava Ramji v. Jadavji, 2 
B. H. a R., 0. a J. 142 (1866) ; Shib Kristo 
i;. Miller, 10 0. 160 (1883); Sadagappa v. 
Ponnama, 8 M. 664 (1886) ; Miller v. Mon 
Mohun Boy, 7 C. 213 (1881) ; s. c., 8 C. L. R. 
213 ; Turner v, Pestonji, 20 B. 403 (1896) ; 
Kristnasawmy v. Official Assignee, 26 M. 673 
(1903). 

(7) Kristnasawmy v. Official Assignoo, 26 
M, 673, at p. 679 (1903). 
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execution of a decree, conferred on the judgment-creditor a right prior to that 
of the Official Assignee.(l) This was so because under that Code the first 
attaching creditor had priority over other judgment-creditors. But no such 
priority is now allowed. In fact, there is now no question of priority in a matter 
of this description, for under sect. 295 (now 73) all decree-holders who have 
applied for execution of their decrees for money against the same judgment- 
debtor before the realization of assets from him are entitled to rateable distribu- 
tion. (2) As already stated, an attachment creates no lien. Whether the attach- 
ment be before or after judgment, all creditors are entitled to share ratoably, 
subject to the provisions of sect. 73. An attaching creditor has no exclusive 
claim until a sale at his instance has actually taken place. The amendments of 
the law of procedure in this country have been based upon the principle that so 
far as possible the creditors should be treated fari foasu, and that nothing short 
of actual realization of the debt due should give rights of priority (3) 

Sav(‘ and except in the two cla8S(‘s of cases mentioned in rr. 9 and 10, the 
infcjitiou of the Legislature was that an attachment before judgment should be 
fully operative. The effect of such an attachment, whether mad(‘ before^ or 
alf iM’ a dccre(‘, is the same, provided that in the fornw'T case a decree is made 
for the ])laintifE at whose instance the attachment takes place. Therefore 
though there is no distinct provision such as that which is to be found in seef'. 64, 
any private alienation of property attached before judgment during the con- 
tinuance of the attachment is void as against all claijns enforceable under the 
attachment. (4) An attachment does not affect rights of strangers. See r. 10, 
post. Wh(*rc an attachment under the former section, issued by a Court at the 
instance of a third ])arty, prohibited the creditor from recovering and the debtor 
from paying th(‘. debt, it was held that an order on those terms was not an order 
staying the institution of a suit within the meaning of sect. 15 of the Limitation 
Act.(5) 

7. Save a6‘ otherwise expressly provided, the attacliniejit 
Mode oi making at- ^^hall be made in the manner provided for 
taohment. tfre attaclinxent of property in execution 

of a decree. 


Mode of attachment.^ — ^TLis section corresponds with sect. 85 of the 
Code of 1859. As to attachment of property in execution, see 0. XXL, ante. 
See also Forms in Sched. I. ; the concluding words of the former section, 
“ for money,’' have been omitted. 


( 1) Ajaand Chandra Pal v. Fanuhilal Sarma, 
5 B. L. R. 691, F. B. (1870) ; s. c., 14 W. R. 
(F. B.) 33 ; Aga Mahomed v. Judah, 7 B. L. R. 
60 (1871) ; 8 . c., 17 W. R. 234. 

(2) Miller V. Mon Mohun Roy, 7 C. 213 
(1881) ; Peftoock v. Madan Copal, 29 C. 428 
(1902) fovorruling Miller v. Lukhimani Dcbi, 
28 0. 419 (1901)]; Soohul funder Law t>. 


Rm»iok Lall Mittor, 15 C. 202 (1888). 

(,‘I) Kristnasawmy v. Ollicial Aasigneo, 26 
M. 673, 680 (1903). 

(4) Ganu Singh v. Jangi Lai, 26 C. 5:U 
(1899) ; Sarkies v. Bundhoo Baoe, 1 A. H. C. 
R. 172, 186 (1869). 

( 6 ) Beti Maharani v. Collector of Etawah, 
17 A. 198 (1894) ; 14 A. 162 (1892). 



ATTACHMEMT BBPOBE JUDGMENT. 1191 


8 . WJiere any claim is preferred to property attached 
Inwstlgatlopofclalmto before judgment, such claim shall be investi- 
property attacked before gated in the manner hereinbefore provided 
" *"• for the investigation of claims to property 

attached in execution of a decree for the fayment of money. 

Claims to attached property. — This rule corresponds witli sect. 86 of 
tile Code of 1859.(1) The ordef dealing with the investigation of claims is 
0. XXL IT. 58-03, which must therefore be applied to cases of attachment 
before iudgment.{2) In the last-mentioned case it was said that this section, 
which prescribes the manner of investigation, is silent as to the result ; the 
(Viirt apparently considering that the sections following sect. 278 of the last 
Code had not been apjdied. But however this may be, if the defendant has 
ceased to have any interest in the property, as where a vesting order in insolvency 
has been made, it is clear that the attachment ought to be raised, for wlnui 
the law directs the claim to be investigated it implies that if the claim is made 
good the attachment, which was intended merely to preserve the defendant’s 
interest from tlie effect of private alienations, shall come to an end.(3) The 
omission to object to the validity of the attachment, on the ground that propei ty 
sought to be attached is not transferable at the time when the application is 
made for attachment before judgment, does not operate as a bar to the investiga- 
tion of the objection when an application has been made for execution of the 
decree made in the suit. (4) 


9. Where an order is made for attachment before judg- 

Removai of attachment Court shall order the attachment 

when security furnished or to he withdrawn when the defendant furnishes 
suit dismissed. security required, together with security 

for the costs of the attachment, or when the suit is dismissed. 

Removal of attachment. — This rule, which corresponds to sect. 87 of the 
Oodc of 1859, indicates that in the event of the suit not being dismissed but 
decTeed, the attachment shall subsist, and save in the case mentioned in this 
rule and in the next, the intention of the Legislature was that an attachment 
before judgment should be fully operative. (5), For the former words the 
Court which passed the order shall remove,” have been substituted the words 
italicized. 


(1) See George v. tlam Huttun, 3 Agra, 
272 ; Ram Rufctun v. Gobind, 2 Agra, 141 ; 
Rammaiiik Sbaw Soobram Pantool, 2 
Hyde, 22. 

(2) Tumor v. Peatonji, 20 B. 403 (1895) ; 
Hashroat Bibi v, Bhagwan Das, 36 A. 05 
(1913). 

(3) lb., p. 407. la Mir Ali i\ Pobari Lai, 


21 B. 273 (1895), it was contended, though 
unsuccessfully, that the liquidator’s solo 
I'otnody was under this section. 

(4) Basiram v. Kattyayani, 38 C. 448 
(1911). 

(5) Ganu Singh v, Jangi Lall, 20 0. 531, 
534 (1890). 
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10 . Attacliiiient before judgment shall not affect the 
Attachment before riglits, existing prior to the attachment, 
judgment not to affect of persoiis not parties to the suit, nor bar 
bM**deOTee^hS*'from person holding a decree against the 
applying for sate. defendant from applying for the sale of the 

propej’ty under attachment in execution of such decree. 


Rights of third parties. — The attachiyent does not by this rule (1) affect 
the rights of persons not jiarties to the suit. Therefore the rights of rival 
creditors cannot be affected by it.{2) But these rights must now exist prior 
to the attachment. (5) The attachment docs not prevent the property being 
sold in execution of another decree, whether that decree has been obtained 
before or after the attachment, (4) The main object of the attachment before 
judgment being to prevent the defendant from disposing of or removing his 
property from the jurisdiction, this rule, it has been said, proves that this pre- 
vention is not intended merely for the benefit of the attaching creditor, but 
may enure also to the benefit of other persons. (5) Though one person may have 
secured the goods, another decree-holder may apply for the sale of them.(G) In 
a recent case in the Bombay High Court, where the plaintiff had obtained a 
money-decree against a Mitalcshara coparcener, after having obtained attach- 
ment before judgment of certain joint-property, and the debtor bad died before 
execution ; it was held on appeal that a subsequent application to execute the 
decree had been rightly dismissed, since an attachment before judgment is 
merely precautionary and creates no charge, and so could not- defeat another 
co-parcener’s title by survivorship. (7) As to insolvency, see notes to r. 6, ante. 


11 . Where property is under attachment by virtue of the 
provisions of this Order and a decree is 
to be re^ subsequently passed in favour of the plaintiff, 
attached In execution of it shall not be necessary upon an application 
for execution of such decree to apply for a 
re-attachme^i of the property. 


“ Re-attachment.” — It has already been pointed out that the rules of 
which this is one differ in their respective objects and consequences. (8) Their 


(1) As to tho object of the introduction of 
this provision, which corresponds with s. 89 of 
tho Code of 1859, see Sarkios v. Bundhoo 
Baee, 1 A. H. C.*R. 172, at p. 186 (1869), 

(2) Sri Kammanik v. Tincowri Rai, 4 
B. L. R. (F. B.) at p. 69 (1869). 

(3) See Gamble i*. Bholagir, 2 B. H. C. R. 
147, 180 (1866) ; Shib Kristo v. Miller, 10 C. 
at p. 165 (1883). 

(4) Referred Case, 0 M. H. C. R. 135 
(1871). 


(6) Gamble v. Bholagir, 2 B. H, C. R. at 

p. 160 (1866). 

(6) Sewdut Roy t*. Sreo Canto Maity, 33 0. 
639, 643 (1906), 

(7) Subra Mangesh Chanda varkar v. Maha- 
devi kom Manjibhatta, 38 B. 105 (1913); 
Ramanayya v. Rangapayya, 17 M. 144 
(1893) ; Pallonji Shapurji Mistry v. Jordan, 
12 B. 400 (1888). 

(8) Vide ante, notes to r. 6. 
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object is to cusure to a plaintifi payment of his decree. Although they do not 
ensure this in any event, they do so only so far as that is ensured by preventing 
the defendant making away with property. (1) In other words, the attachment 
does not of necessity ensure the property to the person who attaches it, provided 
only he eventually gets a decree. The plaintiff must not only wait until he 
has obtained a decree, but he is not competent to proceed against the property 
attached until he has taken the preliminary steps the law requires for its enforce- 
ii*nt.(2) He must, in other words, apply for execution just like any other 
creditor.(3) This is now made clear by the addition of the words “ upon an 
application for execution of such decreed* When, however, an application for 
execution is made, by the terms of this rule no application for attachment is 
necess£^ry, the attachment before judgment enuring and becoming upon and 
by virtue of the application for execution an attachment in execution. (4) And 
upon principle it would seem that the date to be assigned to the attachment as an 
attachment in execution is that on which application for execution is made. (5) 
It has been held that an attachment before judgment cannot be regarded as the 
inception of an execution, or as binding the goods in such a manner as to exclude 
the right of a third party (^ch as the Official Assignee) accruing after such attach- 
ment, but before judgment and warrant for execution.(6) 

12 . NotJmig in this Order shall be deemed to authorize 

Agrwuiturai produce to u'pply f Of the oUochfneM oj any 

not attachable before agricultural froduce in the fossession of an 
judgment agriculturist, or to empower the Court to order 

the attachment or production of such produce. 

“ Agricultural produce.’^ — The exemption of a portion of growing crops 


(1) Sri Rammanik v. Tiacowri liai, 4 
, B. L. R. (F. B.) 63, 76 (1869). 

(2) lb., at p. 68, namely, proceedings in 
execution, which are proceedings by which 
the judgment-creditor seeks to establish a 
right to have his money paid out of the 
property of the judgment-debtor : Aga 
Mahomed v. Judah, 7 B. L. R. at pp. 63, 64 
(1871), and which though preserved by the 
attachment befoic' judgment remains his 
until it is taken in execution for satisfaction 
of the decree, 

(3) Pallonji v. Jordan, 12 B. 400 (1888 ) ; 
foil, in Sewdut Roy v. Sreo Canto Maiti, 
33 C. 639, 644 (1906). It is to be„ observed 
that the rule does not say that execution is 
dispensed with, but that it is not necessary to 
re-attach in execution ; that is, when execu- 
tion is applied for and granted. Further, 
execution is necessary if it desired to control 


the rights of rival docroe-holders. (See Sri 
Rammanik v. Tincowri Rai, 4 B. L, R. at 
p. 67, F. B. (1869), though it is not now 
necessary to re-attach, as was held in that 
case.) 

(4) Ib. ; Bhagwan Chandra v. Chandra 
Mala, 1 C. L. J. 97 (1902) ; in this respect 
the law is now settled, it being previously 
a matter of doubt whether a new attachment 
was, Sri Rammanik v. Tincowri Rai, B. L. R. 
(F. B.) 63 (1869), or was not, Sarkioa (% 
Bundlioo Baee, 1 A. H. C. R. 172, 180 (1869), 
necessary. 

(6) See as to this, remarks in last case at 
p. 68, though the point of date has not the 
same importance now that rateable distribu- 
tion is allowed under s. 73. 

(6) Gamble v. Bholagir, 2 B. H. C. R. 146, 
at p. 169 (1866). 
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in execution of decreca necessitated a similar exemption fi'oni attachment 
before judgment. It was considered, however, that there were practical diffi- 
culties in the way of adopting the same procedure ; and an agriculturalist 
])osseBsing a growing crop is unlikely to abscond, and unable, except at maturity, 
to remove it. It has therefore been thought that the attachment of growing 
crops before judgment was productive of hardship, and that there was no sufficient 
reason for its retention. 



OliDEli XXXIX. 

Tonyonirf] Injunctions and Interlocutory Orders, 

Te Hiforary Iuju mi km a, 

1 . Where in any suit it is pi’oved by affidavit or otlier- 

Casei' in which tern- ... 

porary injunction may be {a) that any propt^rty iji dispute in a 

. • suit is in dangei* of being wasted, 

damaged or alienated by any party to the suit, or 
wrongfully sold in execution of a decree, or 

(b) that the defendant threatens, or intends, to remove or 
dispose of his property with a view to defraud his 
creditors, 

the Court may by ordei* grant a temporary injunction to restrain 
such act, or malce such other order for tlie purpose of staying 
and pieventing the wasting, damaging, alienation, sale, removal 
or disposition of the property as the Court thinks fit, until the 

disfosal of the suit or until further orders. 

* 

2. (1) In any suit for resti'aining the defendant from 
Injunction to restrain ^oi'iiuitting a breach of contract or other 

repetition or continuance injury of any kind, whether compensation iS 
of breach. claimed in the suit or not, the plaintiff may, 

at any time after the (iommencenmnt of the suit, and either 
before or after judgment, apply to the Court for a temporary 
injunction to restrain the defendant from committing th(‘ breach 
of contraid or injury complained of, or any breach of contract or 
injury of a lil^e kind arising out of the same contract or relating 
to the same pro[)erty or right. 

(,y) The Ciuirt may by order grant smffi injunction, on such 
terms as to the duration of the injunction, keeping an ac^count, 
giving security, or otherwise, as the Court thinks fit. 

In case of disobedience, or of breach of any such terms, 
the Court granting an injunction may order the property of the 
person guilty of such disobedience or breach to be attachc^i and may 
also order such person to be detained in the cnil prison for a term 
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not exceeding six months, unless in the vneaniime the Court directs 
his release, 

(4) No attachment under this rule shall remain in force for 
more than one year, at the end of which time, if the disobedience 
or breach continues, the property attached may be sold, and out 
of the proceeds the Court may award such compensation as it 
thinks fit, and shall pay the balance, if any, to the party entitled 
thereto. 

Injunctions.— An injunction is a judicial process, whereby a party is 
required to do or to refrain from doing a particular thing according to the exigency 
of the order.(l) Kemcdies for the non-performance of a duty are either com- 
pensatory, that is by an award of damages (a remedy which is often useless 
or inadequate), or specific, that is by taking away the option to pay damages 
for non-performance and compelling the party in default to do or forbear the 
very thing which he is bound to do or forbear under sanction of the penalty, 
in case of disobedience, of imprisonment or attachment of his property, or 
both, (2) The issue of an injunction is then a form of specific relief. It is 
preventive relief. The exercise of the jurisdiction to grant relief is not ex dehiio 
justiticBf but a matter of discretion, though such discretion is not arbitrary, 
but guided by judicial principles and capable of correction by a Court of appeal. (3) 
It is granted quia timet, that is because the party fears some future probable 
inquiry. It is, of course, therefore, not necessary that a wrong should have 
been actually committed before the Court will interfere. (4) The best guides . 
in the matter of interference have been judicially stated to be the principles 
which determine the action of Courts of Equity in England ; (5) though the 
peculiar circumstances of the country are also to be con8idered.{6) Injunctions 
are either perpetual or temporary. The perpetual injunction is a decree. Such 
an injunction is regulated by the Specific Relief Act. (7) Temporary* injunctions 
are granted by interlocutory order at any period of a suit, and being intended 
merely to preserve the status quo pending the decision, are regulated as procedure 
by the Code. Apart, however, from the special circumstances which determine 
whether the Court should, in its discretion, grant an injunction before the hearing 
of the suit, the same general principles must equally apply to the granting of a 
temporary, as to a perpetual, injunction, and these principles must, therefore, 
be sought in the Specific Relief Act itself .(8) This statement has been qualified.(9) 


(1) Woodroffe’s Law of Injunctions, 3rd ed. 
p. 19, whore the subject will bo found 
treated in detail. 

(2) Ib., ll. 

(3) Ib., 16. 

(4) Ib., 16. 

(6) Ib., 3 ; NuBserwanji Morwanji Tanday 
V. Gordon, 6 B. 266, 279, 284 (1889) ; Land 
Mortgage Bank v. Ahmodbhoy Habibhoy, 
8 B. 35, 67 (1883) ; Ohunilal Manoharam v. 
Manishankar Atmaram, 18 B. 616, 623 (1893); 


Ghanasham Nilkant Nadkarni v. Moroba 
Ramchandra Pai, 18 B. 474, 488 (1894); 
Shamnugger Jute Eaciory v. Ram Rarain 
Chatterjee, 14 0. 189, 199,4H)0 (1886). 

(6) Woodrofie, 7, and cases there cited. 

(7) Act I. of 1877, as. 52-67. 

(8) Nusserwanji Merwanji Panday v. 
Gordon, 6 B. 266, 279 (1881). 

(9) Subba Naidu v* Haji Budsha Sahib, 26 
M. 168 (1902). 



IPmsi SoiiKD. 
0. 39, r. 2. 


TEMPORARY INJTWCTIONS. 


1197 


So it has been held that sect. 56 of the Specific Relief Act does not affecl. injunc- 
tions in restraint of sale in execution under sect. 492 (now r. 1) of the Code ; (1) 
whilst, on the other hand, the precise terms of that section (though it is submitted 
erroneously) (2) have been held to exclude the grant of an injunction in a case 
not falling within its express provisions. (3) 

An injunction, whether perpetual or temporary, may be mandatory, that 
is, framed to compel the performance of a positive act, or non-mandatory, that 
is, a negative prohibition against the doing of a particular act.(4) 

The subject-matter of an injunction is the actual or threatened infringement 
of some legal right. The grant is not limited to cases of injury to property. 
So the publication of libel or injury to personal status may be restrained. (5) 
The subject-matter is more particularly stated in the Code of Specific Relief 
Act. It may be classified as follows : (A) Injunctions in respect of Civil Judicial 
Proceedings being cither actions or proceedings in execution ; (B) in respect of 
acts not being Judicial Proceedings, viz., in the case of obligations arising from 
(a) contract, (/;) trust, (c) in tort. 

An injunction will only be issued in favour of the person or piusons whose 
legal right has been infriifged, and against persons against whom the claim of 
the plaintiff is, in fact, rightly laid, provided they be wilhin the roach of the 
Court, amenable to its jurisdiction, and bearing such a character as renders 
them personally so amenable. (0) In so far as it is a remedy against an in- 
dividual it will be issued only in respect of acts done by him, against whom it 
is sought to be enforced. So an injunction cannot be obtained against executors 
on account of acts done by their testator, though they may be restrained in 
respect of acts done by themselves. Noi does an injunction run with the land. (7) 
And it has been held that in a representative suit an injunction will only be 
binding on those who are parties to the record. (8) 

The essentials to the grant of relief by way of injunction are : {a) relief 
cannot be granted merely to enforce a penal law ; (h) there must be a civil (9) 
pending action in which it may be granted : (c) the cognizance of the suit itself 
must not be barred ; and (d) the Court must otherwise have jurisdiction to 


(1) Amir Dulhin v. Administrator-General, 
23 C. 361 (1895). 

(2) Rash Behary Bey v. Bhowanco Charan 
Bhose, 34 C. 97 (1906), dissenting from caso 
in next note ; Mungle Chand v. Gopal Ram, 
34 C. 101 (1906). 

(3) Jairam Bas v. Zamon Lai, 27 B. 357 
(1903). 

(4) Woodroffe, 25. But in a recent caso 
in the Bombay High ^^ourt it was doubted 
by one of the Judges whether a mandatory 
injunction can be considered as a temporary 
one under th’s rule, and whether a man- 
datory injunction can bo granted on an 
interlocutory application under it: Basul 
Karim v. Pirubhai Amirbhai, 38 B. 381 
(1914). 

(6) lb., 26. 


(6) Ib., 31. 

(7) Att.-Gcn. V. Birmingham, ote. Drainage 
Board, 60 L. J. Ch. 786 ; Bayabhai v, 
Bapalal, 26 B. 140 (1901) ; Sakar Lai v. Bai 
Panratibai, 26 B. 283 (1901). 

(8) Sahib Thambi Marakayar v. Hamid 
Marakayar, 36 M. 414 (1911); Srinivasa 
Aiyangar v. Araj^r Srinivasa, 23 M. 483 
(1910). 

(9) Tn Madhavrao Yeshwant v. Maneklal 
Pranshanhar, 2 Bom. L. R. 797 (1900), the 
Court stated that it was unnecessary to decide 
whether s. 647 of the last Code extended 492 
of that Code to proceedings under the Probato 
Act of 1881, but that the Court should, iti 
preference, follow the special powers given in 
t. 34 of that Act. 
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try thti suit.(l) As to this, “ Equity acts in personam” that is, the Court's 
directions are addressed to the defendant personally, and thc^ are not regarded 
as directly affecting the subject-matter in dispute. The application of the 
maxim in India is subject to the statute. The Code (2) has given to Mofussil 
Courts the pow(‘r to act in personam. The Presidency High Courts under their 
Charters have a similar, but in terms less restricted, jurisdiction. (3) Injunctions 
may be granted by all Civil Courts with the exception of Presidency and Pro- 
vincial Small Cause Courts. The jurisdiction may be exercised either by a Court 
of first instance, or of appeal. (4) The Court of first instance has, before appeal, 
no jurisdiction to grant an injunction after the claim is dismissed, and it has 
no jurisdiction after the appeal has been admitted to issue an injunction during the 
pendency of the appeal. Nor a fortiori when a suit for an injunction is dismissed, 
can the Court which dismisses such suit take upon itself to stay by injunction 
the (execution of a decree passed in another suit. (5) The Appellate Court has 
the same power in respect of the grant of an injunction as the first Court had. (6) 
The Court may also intcrfi'.re in revision. (7) 

The High Courts may enforce these orders by proceedings for contempt,(8) 
and the Code (r. 2) invests Courts with power to c!bmpel obedience. (9) The 
Cod(^ has also provide.d for the enforcement of decrees granting permanent 
injiinetions.(lO) An injunction operates from the date of the order being made 
and not from the time of th(‘ sealing of the writ or even from the time of its 
being drawn up, and a party who has notice of an order is bound by it from 
the time it is pronounced. An injunction must, however erroneous it may be, 
1)(‘ obeyed until it is discharged. It has, however, no effect in altering the 
rights of i)ropcrty.(ll) 

Though the issue of an injunction is a matter of discretion, the latter is 
governed by certain general judicial principles. (12) As an injunction is not to 
be arbitrarily refused where a pTO]>er case for its issue is made out, so it is not 
1,0 be gi’anted merely on the ground that it can do no harm. (13) The siibject- 


(1) Wooilroffo, 30-49, cl ih. ca.saA. 

(2) S. 10, ante ; (Visp v. Watson, 20 C. 089 
(1893) ; \1tlmtrao e. N'ashojt 17 B. r>70, 572 
(1S92). 

(3) liottors l»fttont, 8. 10 ; 24 & 25 Viet. c. 
104, s. 9 ; H. H. Holkar v. Dadabhai, 14 B. 
353 (1890) ; Rajmohun Bobo v. East Indian 
Ry. Co., JO B. L. 11. 241, 248 (1872); East 
Indian Ry. v. Bengal Coal Co., 1 C. 95, 100 
(1875) ; Delhi and London Bank r. Wordio, 
1 C. 249, 251, 263 (1876). 

(4) Woodroffo, 64 el aeq. ; aa to the power 
of the Court of first instance, see in particular 
Yamin-ud-Boulah v. Ahmed Ali Khan, 21 
C. 661 (1894). 

(5) Gossain Money Puree v. Guru Pershad 
Singh, 11 C. 146 (1884). 

(6) Shaikh Moheeooddoen v. Shaikh Ahmed 
Hossein, 14 W. R. 384, 386 (1870) ; Gossain 
Money Puree v. Guru Pershad Singh, supra ; 


Kirpa Dayal v. Rani Ki.shoiV, 10 A. 80 (1887) ; 
Kanahi Ram v. Biddya Ram, 549, 551 n. 
(1878) ; see s. 102, 0. XXIT. r. J J ; s. 108, 
O. XLV. r. 13 ; 0. XLTV. r. J. 

(7) Clmndidhat Jha e Padmanand Singh 
Bahadur, 22 C. 459 (1895) ; Gossain Money 
Puree V. Guru Pershad Singh, 11 C. 146 
.11884); Luis v. Luis, 12 M. 186 (1888); 
Israil V. Shamsor Rahman, 41 C. 437 ; 19 
p. L. J. 47 (1913). 

(8) See notes, posit Woodroffo, 71 et aeq. 

(9) Ib. 

(10) Tb. 

(11) Woodroffe, 82. 

(12) See Woodroffe, 80 el scq., where the 
subject is more fully discussed. 

(13) Dunn v. Bryan, 7 R. R. Eq. 143; 
Noyna Misser v. Rupikun, 9 C. 009, 611 
(1882). 
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matter of a temporary injunction is the protection of legal rights pending litiga- 
tion. Its object is to prevent future injury, leaving matters as far as possible 
in statu quo until the suit in all its bearings can be heard and determined. (1) 
In exercising jurisdiction the Court does not pretend to determine the legal 
rights, but merely keeps the property in its actual condition until the legal 
title can be established. It interferes on the assumption that the party who 
seeks its interference has the legal right which he asseits, but needs the aid 
of the Court for the protection of the legal right or of the property in question 
until tlie legal right can be ascertained. The Court upon an application for 
a temporary injunction will deal with the injunction upon the evidence before 
it, and will confine itself strictly to the immediate object sought, and as far as 
])ossible abstain from prejudging the question in the cause. (2) A temporary 
injunction is thus not decisive upon the merits, whilst a perpetual injunction, 
being in effect a decree, is conclusive upon all parties in interest. 

The general rules governing the grant of relief are : {a) the applicant must 
show a fair primd facie case in su})port of the right claimed ; (3) {h) and an 
actual or threatened violation of that right ; (4) (c) productive of iireparable 
or at least serious damage*(5) Bo a temporary injunction will not be granted 
to lestrain a wrong which is a mere technical invasion of the plaintiff's rights 
and does not threaten serious injury. (6) As has been concisely said, the Couri. 
will not grant an injunction unless real injury is appr(diended.(7) (d) The 
ap])licant’B conduct should be such as not to disentitle him to assistance ; it 
should be fair and honest, and free from acquiescence or delay.(8) A less degi’ce 
of acquiescence' or delay will bar relief on an interlocutory application t han at 
th(‘ final hearing. Apart from the fact that delay is calculated to throw doubt 
upon the reality of the alleged injury, it is not really material unless it lias 
})rcjndicedthc defendant. (9) (c) There must be a greater convenience in gi“ant- 
ing then in refusing the injunction.{10) AVhere, however, there is a right it 


(1) Stephens Trustees Port of Homhay, 
] 13. 145 (1870). 

(2) Gopeenalh Mookerje.u v. Kally 
Mulliek, 10 C. 225, 231 (1883); Ohandidat 
Jlia V. Pjidmanand Singh Bahadur, 22 0. 540, 
400 (1895) ,* Moran e. River Steam Naviga- 
tion Co., 14 B. L. R. 357 (1875). 

(3) WoodrofTe, 82 et seq., and cases there 
cited, and, in partieular, the Indian cases, 
Moran v. River Steam Navigation Co., 14 

B. L. R. 352, 357 (1875) ; Gomes v. Garter, 1 

Ind. Jur, N. S. 411, 112 (1800) ; Chandidat 
Jha V. Padraanand Singh Bahadur, 22 0. 459, 
464, 406 (1896). . 

(4) Ib., 101 ; ef. Act L of 1877, b. 64 
[“ invades or threatens to invade ”] ; Benodo 
Coomaroe Dossee v. Soudamincy Dossee, 16 

C. 257 (1889) ; Bindu Basini Chowdhrani v. 
Jahnabi Chowdhrani, 24 C. 260 (1896) ,* 
Kalidas Jivram v. Gor Parjaram Hirji, 16 B. 
309 (1890); Chabildas v. Municipal Com- 
miasioners, Bombay, 8 B. H. C. R. 85 (1871) ; 


Krishna Ayyan v. Veneataehella Mudali, 7 

M. H. C. R. 00, 71 (1872); Ghanasham 
Nilkant Nadkarni r. Moroba Rameliandra 
Pai, 18 B. 488 (1894). 

(5) Woodroffo, 82. 

(0) Spelling’s Extraordinary Relief, s. 19. 

(7) Hilliard, Inj., s. 14. The term “ irri'- 
parablo injury ” must be considered with 
reference to the cdrcumstances peculiar to 
the country ; Anantnaih J>ey v. Mackintosh, 
6B. L. R. 571 (1871). 

(8) Woodroffe, 90 et stq. 

(9) Ib., at p. 103 ; Lindsay Petroleum Go. 
V. Hurd, L. R. 5 P. G. 239. 

(10) Ib. 104 ; Gomes v. Garter, 1 Ind Jur. 

N. S. 411, 412 (1866); Ananinath Bey v. 
Mackintosh, 6 B. L. R. 671, 673 (1871); 
Ruplul Khettry v. Mahima Gbandra Roy, 6 
B. L. R. 254, 267 (1870) ; Subba Naidu v. 
Haji Badsha Sahob. 26 M. 168, 176 (1902) ; 
Shamnuggur Jute Factory Co. v. Ram Narain 
Chatterjec, 14 C. 189, 200 (1880). 
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cannot, it lias been said, be limited by the religions preiudices of neighbonrfl.(l) 
(/) Lastly, equally efficacious relief must not be obtainable by any other usual 
remedy except in case of breach of trust.(2) In a recent case it was held that in 
deciding whether to grant a temporary injunction the Court should consider 
whether there was a substantial question pending decision as to the rights of 
the parties, and whether the nature of that question was such that it was proper 
that an injunction should meanwhile be granted and whether there would be a 
greater convenience in granting it.(3) 

With certain exceptions the aforementioned principles apply equally to 
perpetual as w(‘ll as to temporary injunctions. These exceptions are that 
whereas upon an application for a temporary injunction the plaintiff is requteed 
merely to sliow a clear ‘primd facie case ; in order to obtain a grant of a perpetual 
injunction, the legal right must have been established as well as the fact of its 
a(‘-tual or threatened violation productive of serious damage. (4) In the case 
of alleged acquiescence a stronger case musf. be made than would be a bar upon 
iin inierlocutory application. 

A mandatory injunction, that is, an order compelling a defendant to restore 
things to the condition in which they were at the tiiAe when the plaintiff’s com- 
])laint was madt‘, may be either temporary or perpetual, and, generally speaking, 
the principles regulating its grant are those which are applicable to preventive 
injinic-tions, temporary or perpetual as the case may be. (5) It has, however, 
])een doubted by one of the Judges in a recent case in the Bombay High Coin-t 
wh(‘ther a mandatory injunction can in strictness be considered as a temporary 
injunction under this rule. (6) Prompt action is essential if a mandatory 
injunction is the desired remedy.(7) 

Practice as to issue of injunctions. — See notes to rr. 3, 4, post. 

Breach of injunction, — As already stated an injunction has operation 
from the time it is pronounced. With whatever irregularities the proceedings 
may be affected, or however erroneously the Court may have acted in grant- 
ing the injunction, it must be obeyed until it is properly dissolved. In order 


(1) Bohari J)al v. Ghi«a Lai, 24 A. 499 
(1902). 

(2) Woo<lroffo, 105, 

(3) Israil v. Shamaer Rahman, 41 C. 437 
(1913). Cf. Dwijendra Narain Roy v. 
Purnandu Narain Roy, 11 C. L. J. 189 (1910) ; 
Walker v. Jones (1806), L. R. I. P. C. 60. 

(4) Ib., 130 ; Krishna Ayyan v. Voncata- 
ohella MudaU, 7 M. H. C. R. 60, 71 (1872) ; 
Akilandammal v. Venkataohella Mudali, 6 
M. H. C. R. 112, 110 (1871). 

(6) Woodroffo, 110; see Kadarbhai v. 
Rohimbhai, 13 B. 674 (1889) ; Chandra Nath 
Pal V. Sree Gobind Chowdhuri, 6 C. W. N. 
308 (1900) ; Jamnadas Shankarlalv. Atmaram 
Harjivan,^ B. 137, 139 (1877) ; Shamnuggur 
Jute Factory v. Ram Narain Chatterjee, 14 C. 
189, 200 (1886) ; Maganlal v. Chhotalal, 26 B. 


136(1901) ; Nandkishor Balgovan V. Bhagub* 
hai Pranvalabhdaa, 8 B. 98 (1883) ; Navroji v, 
Dastur, 28 B. 20 (1903), and cases in next 
note but one. 

(6) Basul Karim v. Pirubhai Amirbhai, 38 
B. 381 (1914). In this case plaintiff had ob- 
tained pending suit a mandatory injunction 
compelling defendant to remove a screen 
blocking up an opening which plaintiff had 
made in his wall, and the High Court held 
that the grant of suchwinjunotion was a 
material irregularity. But see Woodroffe 
on Injunctions, 3rd ed., pp. 188, 189. 

(7) Ghanasham Nilkant Nadkarni v, 
Moroba Ramohandra Pai, 18 B. 492 (1894) 
Benode Coomaree Dossee v. Soudaminey 
Dosseo, 16 0. 252 (1889) ; Haji Syed Maho- 
med u. Qalab Rai, 20 A. 346 (1898). 
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to see whether ^the operation of an injunction has been interfered with, regard 
must be had to the terms of the injunction itself. If it has been disobeyed, 
then proceedings m the matter of the contempt will lie against those in active 
disobedience and those who abet them. The High Courts have all the powers 
of a Court of Equity in England for enforcing these decrees in personam. This 
jurisdiction has not been affected by the Code.(l) It has been hold that a 
District Court is not a Court of Eecord, and as such has no inherent power 
to commit for contempt.(2) However this may be, the Code gives powers 
which according to the last cited case arc only exereiseable when the Court 
is put in motion by a party who deems himself aggrieved. Sub-rule (3) has 
been remodeUed. See Bombay decision, citcd.(3) The Code, while providing 
a specific penalty for the breach of an injunction, does not provide that one of 
the penalties which result from infiingemeut is that any dealing with property 
the subject of an injunction contrary to its terms is illegal and void. The words 
of the rule are not to be read as providing for any other penalty than that which 
IS therem specially mentioned.(4) Sect. 188 of the Penal Code docs not apply 
to an order made by way of injunction in a civil suit between party and party.(5) 

As an injimction operates from the date of the order being made, a party 
may be committed for the disobedience of an order between the date it is made 
and the date of its issue, the reason being that if the rule were otherwise the party 
against whom the older was made would have all that time during which he 
might defeat it.(6) A party, therefore, who has notice of an order, is bound 
by It from the time it is pronounced, and any means of information whereby 
notice is actually received is sulficicut, it not being requisite that a defendant 
should be officially apprised of the injunction or be served with process in order 
to render him liable for contempt. (7) 

In order to decide whether there has been an actual breach of the injunction, 
it is important to observe the objects for which the relief was granted as well 
as the circumstances attending it. The violation of the spirit of an injunction, 
even though its strict letter may not have been disregarded, is a breach of the 
Court’s orders.{8) On the other hand, when the conduct complained of, although 
literally a breach of the injunction, is not so in spirit, and where defendants 
have acted in good faith and there is no evidence of any intention on their 
part to violate the order, they will be held guiltless. (9) It is, however, no answer 
for a defendant to say that he has acted under advice.(lO) Only the person 
against whom an injunction is issued may be committed for its breach, but a 
person who with knowledge of an injunction against a particular person, aids 


(1) HBasDTibh'iy v. Cowasji Jehangir Jassa- 
walla, 7 B. 1 (1881) ; NavivaLoo v. Narotam- 
daa Candas, 7 B. 5 (1882) ; H. H. Holkar v, 
Ashburucr, 14 B. 353, 359 (1890) ; Martin v, 
Lawrence, 4 C. 655 (1879). 

(2) Korsappa v. Sachi Dai, 26 M. 494 (1902). 

(3) Advocate General, Bombay v. Ganji 
Akhai, 19 B. 152, 155 (1894). 

(4) Delhi & London Bank v. Ram Narain, 
9 A. 497, 499 (1887) ; Manchar Dm v. Ram 
Autar Pande, 25 A. 431 (1903). 


(5) In rc Chandra Kanta Do, 6 C. 446 
(1880). 

(6) Woodroffe, 74 et ncq. 

(7) Ib. 

(8) Grand Junction Canal Co. v. Dimos, 17 
Sim. 38. 

(9) Fraas v. Bailemont, 10 Green, 84 
(Amer.); Woodroffe, 76. 

(10) Pranjivandas Harji vandas v. Mayaram 
SamaldaH, 1 Bom. H. C. R. 0. C. J. 148 
(1803). 

4 li 
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and assists that jx^rson to commit a breach of liie injunction may himself be 
committed for contempt tliough not for breach of the injunction.(l) As regards 
permanent injunctions, they are decrees, and are enforcciible as such.(2) 

Appeal^ Review, Revision—An appeal lies from an order under rr. 1, 
2, 4. See 0. XLllI. r. i (r). And it has been held that since an order under 
]•. 1 means any order passed undcu* r. 1, and since under that rule a Coui’t has 
the power of refusing an injunction, an appeal lies against an order refusing 
an in junction. (3) It is essential to prove a wrong exercise of discretion. (4) 
Hut in the under-mentioned cases (5) a second appeal was held not to lie. 
It lias been held that no appeal lies from an order refusing to grant an injunc- 
tion without notice. (6) A permanent injunction is appealable as a decree. (7) 
The Court may, under sect. 115, revise an ordcr,(8) or under sect. 114, 
review. (9) Where on an application for the issue of a temporary injunction 
the Court ordered the defendants to furnish security, it was hi'kl that this 
was Jiot an order under r. 1 of thi.s rule, and was not appealable under 0, XLTIJ. 
r. 1.(10) 

Damage or alienation, waste. — Sometimes ap injunction, whether tem- 
porary or perpetual, is the instrument by which the Court specifically enforces 
the obligation if arising on contract, or specifically restrains the violation of 
those, other obligations which are the subjects of the law of tort. In othei’ 
cases a tem 2 >orary injunction is merely incident or ancillary to the general 
relief in this sense that it seeks merely to preserve the stedus quo, enjoining intej'- 
fcrcnce pendeide liie by waste, damage or alienation with the subject of litigation 
or the fj’audulent disposition of his property by a party defendant to a suit. 
These tw'o rules j-egulatc the grant of temporary injunctions, the latter relating 
to temporary injunctions in cases of contract or tort, the former relating to 
injunctions against interference with the subject of litigation liere spoken of as 
injunctions pemlente litc. 

In the case of injunctions in nmtters of contract and tort, it is not necessary 
lo separately consider temporary and perpetual injunctions in cases of contract, 
for the kinds of cases, whether of contract or tort, in which an injunction, either 
temporary or perpidual, may be granted, do not differ from each other. If the 
case, as alleged, be such that at the hearing a perpetual injunction would not be 
granted, then clearly a temporary uijunction ought not to be granted before the 
hi^aj'ing ; though, of coiu'se, it does not follow that a temporary injunction 


(J) VVoudroffo, 70. 

(2) Soo 0. XIX. r. 32 ; Woodroffu, OC ; 
liliuobuu Mohuii Muudal ik Nobiii Chuuder 
Bullub, 10 B. L. R. app. 12 (1872); Protap 
Chuuder Doss v. Peary Chowdhrain, 8 C. 174 
(1881). 

(3) Hari Lai v. Prayag Ram, 17 C, W. X. 
090 ; 18 C. L. J. 39 (1913) ; and see Lachmi 
Xaraiu v. Ram Charan Das, 35 A. 425 (1913). 

(4) Cmeeh Chandra r. Nibarau Chandra, 
19 C. L. J. 305 (1913). 

(5) Ramchautha r. Jaiiardhan, 1 Rom. 


L. R. 138 (1902); Veiikatapathi Naidu v. 
Tiruinalai Chotti, 24 M. 447 (1901). 

(6) Luis V. Luis, 12 M. 180 (1888). 

(7) As to application for execution, sac 
Sadagopa v. Krishnamachati, 12 M. 304 
(1889). 

(8) See kwt case ; Goasain Money Puroe 
V. Gout Pershad Singh, 11 C. 146 (1884). 

(9) See Dhuronidhur Sen v. Agra Bank, 5 
C. 86 (1879). 

(10) Sito Mahton v. Christian, 17 C. VV, X. 
318 (1012). 
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will be granted before tlie hearing, in every chbc in which a perpetual injunction 
might fitly be granted at the hearing, for to justify a temporary injunction, 
not only must the case be such that an injunction is the appropriate relief, 
but there must be the further ingredient that, unless the defendant is at once 
restrained by injunction, irreparable injury or inconvenience may result to 
the plaintiff before the suit can be decided upon its merits. 

In the limited class of cases which arc now to be considered, the injunctions 
are always from the nature of the (;ase of a temporary character, and must iJius 
be separately considered. • 

Injunctions may thus be roughly divided into (A) injunctions whether 
temporary or perpetual in cases of (a) contract or (b) tort (r. 2), and (B) temporary 
injunctions against (a) interference with the subject-matter of litigation, or (6) 
fraudulent disposition of property pending litigation (r. 1). 

The power given by r. 1, clause (a), is substantially the same as that long 
exercised by Englisli Courts of Equity. The olqect is to restrain the defendsiit 
from doing anything which may prevent the property remaining m slain (fuo 
during the pend(‘ncy of a suit, upon the principle that when the })laintilf seeks 
to recover property in spf^e the defendant shall not be allowed to decide tlie 
question in his own favour by dealing or making away with the property, the 
right to which is the question in dispute. So the Court will restrain not only 
waste or damage t(» the subject of litigation whether moveable or immovealdc 
property, but may also restrain the mere alienation of property whether move- 
able or immoveable. For in every case the plaintiff might be put to the expense 
of making the vendor a party to the proceeding, and at all events his title, if lie 
prevails in the action, may be embarrassed by such new outstanding title under 
the transfer.(l) The Court, oven though it acts on the doctrine of Us pe^idcm, 
will prevent, if possible, the necessity of proceeding on such a principle and will 
not in a proper case deprive a suitor of the more effective protection of an in- 
junction. (2) This clause deals with suits in which a claim is made for spcjcific 
property in the hands of the defendants, and it is only in such suits that any 
question can arise of waste, damage or alienation. The obj(‘Ci of the exercise 
of the jurisdiction is to secure the safety of that specific property which is in 
dispute in tlic suit pending the litigatioji, as also atiils close to secure that any 
decree which Jiuiy be nuidc with reference thereto shall not prove unfructuous.(3) 

The power, iiowev^r, of issuing an injunction pe/w/cn^c; Htc ought to bo 
most cautiously exercised. It is only in cases where property, wjiich it is 
essential should be kept in its existing condition during the pendency of the. 
suit, is in danger of being destroyed, damaged, or put beyond the power of 
the Court, tliat the latter ought to interfere so as to restrain persons wlio nuiy 
Im'ii out in the iiu il event of the litigation to be the actual owners id tlie property 
from proper enjoviiient and possession of it.(4) 


(1) Soo Collett’s Specific Performance, 205- 
273 ; Story, Eq. Jur., 900-908, 2Dd English 
Edition. 

(2) Hood V. Aston, 1 Russ. 412, one of the 
large number of cases dcalmg with Injunc- 
tions restraining the negotiation of negotiable 


instruments and the transfer of stock, securi- 
ties and other like indicia of property. 

{3} Goluok Chunder Gooho v. Mohim 
Chunder Ghoso, 13 W. B. 95, 96 (1870). 

(4) Mun Mohiueo Dossee v, Icharaoyoo 
JGasscc, 13 W. R. 00 (1870), per Phoar, J. 
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Immoveable property should always, if possible, be retained in stain quOy 
until the suit which is to determine the title to it shall have been decided. (1) 

The restraint imposed need not necessarily be absolute, but should be 
such as the circumstances require. So where the subject-matter of the injunc- 
tion comprised mortgage-bonds and Government promissory notes the order 
of injunction, while prohibiting any alienation of or dealing with the bonds or 
notes by the defendant, permitted him to sue upon the mortgage-bond and 
take steps to realize the amount covered thereby, and ordered the money when 
realized to be kept in Court, until the disposal of the suit ; and as regards the 
promissory notes permitted him to draw the interest as it fell due from time to 
time. (2) 

In granting a temporary injunction restraining the alienation of property, 
tJie subje(;t of suit, the Court will, as in the case of other injunctions, first see 
that there is a bond fide contention between the parties, and then on which side, 
in the event of obtaiiung a successful result to the suit, will be the balance of 
in<-onveuit*Jice (3) if the injunction do not issue, bearing in mind the principle 
(already alluded to) of retaining immoveable property in statu quo.{i) 

Tlio wrongful sale of property in execution of a’ decree is only one forju of 
alienation which may be restrained yendenle Ute.(b) Even a judicial sale, if 
wrongful, will be restrained upon principles and circumataJices which arc hereafter 
dealt with. 

In order to obtain an injunction under the rule there must be, (a) a suit 
in whicii the injunction may be granted, (0) and (6) the threatened danger of 
waste, damag<‘, or alienation must be alleged and 'proved ;(1) (c) in respect of 
propej’ty wJiieli is in dispute in that Buit.(8) 

Wrongfully sold in execution.^’ -Tiiis is one of several forms of in- 
junction in restraint of judicial proceedings. (D) Prior to the Specific Relief 
Act the High (Jouit I’estraiued by injunction proceedings to be instituted and 
ponding ; as also proceedings not instituted but threatened, and pi’ohibited the 
execution of decrees which had been or might be obtained. (10) 'The matter is 
now as regards permanent injunctioifS governed by the Specific Relief Act and 
as regards temporary injunctions in part by the Code. An opinion has been 
ox])ressed that tcmporary%ijunctions are limited to matters mentioned in 
sects. 402 and 493 (now rr. 1 and 2) of the Code. And on this gi’ound the Court 
refused an iute-rlocutoiy injunction restrain big the defendant proceedbig with a 
suit hied by the defendant against the plaintiff in the Small Cause Court until 
the hearing of a suit in the High Court in which an application for an injunction 
was made.(ll) But this case has been dissented from.(12) It seems anomalous 


(1) Gomoa v. Carter, 1 Ind. Jur., N. S. 411 
(1860). 

(2) Chandidat Jha v, Padmanaud Singh 
Bahadur, 22 C. 469, 467 (1895). 

(3) Goluuk Chunder Qooho v. Mohim 
Chunder Ghoso, 13 W. R. 96, 90 (1870). 

f4) Gomes v. Carter, 1 Ind. Jur. ; N. S,, 
41 1 (1806), per Phoar, J. 

(5) Collett’s op, ciL 206. 

( 0 ) K. 1 . 


(7) Ib. ; ProsunnoMoyeeDosseo y. Wooma 
Moyoo DoBsoe, 14 W. R. 409 (1870). 

(8) R. 1, vide post ; Goluck Chunder Qooho 
V, Mohim Chunder Ghose, 13 W. R., 95, 96 
(1870). 

(9) See Woodroffe, 162 et seq. 

(10) Ib., 164. 

(11) Jairamdas v. Zamonlal, 27 B. 367 
(1903). 

(12) Hart v. Grosser, 9 C. W. N. 748 (1906); 
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lliu.t a perpetual injunct ion may be j^ranted, but not an intei lociitojy one, 
where to refuse it may be to make tlio proposed decree unfriictuous. An in- 
junction in respect of civil juditual proceedings may liave reference to an action 
or to proceedings taken in execution of a decree obtained therein. R. I deals 
with the particular case of wrongful sale in execution, a provision which was not 
contained in the Code of 1859. Sect. 56 of the Specific Relief Act was not 
intended to and does not affect temporary injunctions applied for under seci. 
492 (now r. 1) against the wrongful sale of property in execution of a decree. 
Therefore a subordinate Court, may issue an injunction restraining proceedings 
in execution pending before a superior Court.(l) 

The law does not say that a property is, or is about, to be wrongfully sold, 
but lhat it is in danger of being wrongfully sold. (2) Those words are wide 
enough to include, (3) and the section is, in fact, most commonly applicable to 
claims in execution made under 0. XXL r. 58. If a claimant under that rule, 
whose claim has l)cen disallowed, institutes a regular suit against the decree- 
holder, tlic Court has power to grant an injunction staying the sale pending 
the decision of the suit.(4) ^ And the Code having been amended so as to admit 
of the grant of an interlocutory injunction in such a case, the procedure indicated 
by the rub^ should be followed, and a sale should, in case of applications by third 
parties, be restrained by injuncition in the suit brought to try the title, and not 
by the order of the Court executing the decree.(5) And in the execution of a 
decree ordering the sale of property, it is not competent for a Court to refuse 
to sell it because a stranger who is in possession of such property impeaches the 
decree ; the course open to him if he wishes a stay of execution being to file 
a suit and obtain an injunction for that purpose.(6) But though where property 
is in danger of wrongful sale the Court may issue an injunction restraining the 
defendant frr)m enforcing his decree against the property, yet when the Couit 
dismisses the suit in which the injunction is sought and has been granted, it has 
no right to further restrain the defendant from executing upon tlu^ mere possi- 
l)ility of the Appellate C’ourt, reversing its decree. Once the suit is dismissed 
the Court has, in point of law, no power at all to deal with the proceedings in the 
suit in which execution has issued. (7) Upon the dismissal of a suit for an 
injunction restraining the sale, the Appellate Court may issue a temporary 
injunction restraining the decree-holder from proceeding with execution pending 
the appeal ; (8) and the application may be granted subject to the terms of the 

Rup LaU Dasa, 12 C. 51^ (1886). 

(4) lb. ; Abdullah v. Bankc Lai, P. B., 33 
A. 79 (1910). 

(6) Ib. ; a case which clearly emphasizes 
the difference between the former and tlie 
present law. 

(6) Purshottom Vithal v. Purshottoni 
Tswar, 8 B. 532 (1884). 

(7) Gossain Money Puree v, Gour Pershad 
Singh, 11 C, UC (1884) ; referred to in Yamin- 
ud-Dowlah v. Ahmed Ali Kh.an, 21 C. 561 
(1894). 

(8) Kirpa Dayal v. Rani Kishori, 10 A. 80 
(1887). 


Rash Bchary l)ey v. Bhowani Churn Bhose, 
34 C. 97 (1 906), where it was also pointed out 
that the High Court has a general Equity 
jurisdiction indepeoJent of the Code. 

(1) Amir Bulhin v. Administrator General 
of Bengal. 23 C. 361 (18!>5). 

(2) Brojendra Kumar Rai Chowdhury v. 
Rup Lall Dass, 12 C. 515, 617, 618 (1880) ; 
see Pulkumar v. Ghanshyam Misra, 31 0. 511 
(1903), and as to an injunction being conse- 
quential relief a.s held in the latter case, .see 
Kunj Bohari v. Keshav I.aU, 28 B. 667 
(1904). 

(3) Brojendra Kumar Rai Chowdhury v. 
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applicant givin" hucJi Kocnrity as the Court tliinks fit.(l) Tliis decision lias, 
however, recently been dissented from, tlic Court holding that in a case like 
this it was impossible to say that the property was in danger of being wrongfully 
sold : that sect, 492 of the last Code required that it must be ‘‘ ‘proved ” that 
the property was in such danger, and that to hold in such an application this 
was proved would be to decide an appeal whicli was not before the Court. (2) 
It. is submitted that the question is rather one of fact than of law, though no 
doubt dealing with the matter as one of far't. the decree appealed from would, 
unless it was clearly erroncjous, prove a serious obstacle to the grant of an in- 
junction. The Code directs that ordinarily before* granting an injunction notice 
of the application should be given to the opposite party. (3) Where a Court 
made an order granting a temporary injunction without directing notice of the 
aj)plication for an injun(!tion to be issued to the other side, and its order directing 
stay of sale of property in execution was passed ex parfe without the other side 
being given an opportunity to show cause, it was held that the order was 
irregular. (4) The applicjition should be made without unnecessary delay, (5) 
and should on the face of it disclose a suflicient g;}ound to warrant an order 
being made as prayed. (6) The meaning of the word “ loroneifuUy " may, in 
(•(‘rtain (‘.ases, be open to doubt..(7) It is, however, clear that the property 
is not in danger of being wrongfully sold, when the plaintiff has no title to or 
interest in it, or if he has an alleged interest, when such interest is not the subject 
of sale in (*xecuti()n.(8) So where ancestral property w’as attached in execution 
of a. decree and a son of the judgment-debtor instituted a suit to establish his 
right to the property and made an application for a temporary injunction 
directing stay of sale pending the decision of the suit, it was held that, inasmuch 
as what was advertised to be sold was the right and interest of the plaintilT's 
fatJier in tlie property, it could not be said that the property was being wrong- 
fully sold in execution of a decree, and the temporary injunction ought not to 
have been granted. (9) It has been said that in interpreting this portion of the 
Code a Judge cannot ])0 too careful as to the mode in whicli he permits tlic 
machinery of the Courts to be used for the purpose of enabling a plaintiff in 
one suit to delay a decree-holder in another from obtaining the fruit of his judg- 
ment by executing liis decree in ordinary course against the property of his 
judgment -debtor. At the same time, it is, of course, most desirable to guard, 
as far as possible, against a multiplicity of suits, which was one of the obj(‘cts 
the Legislature had in view in enacting the provision in its present shape. The 
Courts will, therefore, amongst other things, consider whether the refusal to 
grant the appl ication for an injunction will result in further litigation, and whether 
any practical injury will result to any one if the injunction be allowed .(10) It has 


(1) Kirjm Dayal r. Rani Kisliori, 10 A. 80 
(1887). 

(2) In re OhanOo Ribi, 20 A. 21 1 (1904). 

(3) R. 3. 

(4) Amolak Rani ?’. Sahib Singh, 7 A. 550 
(1885). 

(5) Ib., 552. 

(0) Th. 


(7) Kirpa Dayal v. R«ni Kishoii, 10 A. 80, 
82 (1887). Soe In re. Cliando Bihi, 26 A. 311 
(1904), nupra. 

(8) Amolak Ram v. Sahib Singh, 7 A. 650 
(1885). 

(9) Ib. 

(10) Per Straight, J., in Kirpa Dayal v. 
Rani Kishori, 10 A. 80, 82 (J887). 
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boon liftld by iJio Alljihabad Hio]i Coiirl <Jia,i iiie icrm “ us usud iji llio 

f^(Klo,(l) docs not include tlie decree of a Court of Kcveniie, and lliat tJierefore 
an application for stay of sale in execution of a d(‘cree of a Court of Kevonui' 
ill a suit under serd. 93 of Act XTI. of 1881 cannot be entertained by a Civil 
Court. (2) 

Fraudulent disposition of property “This provision differs from that 
(‘nacted by claiisi* (a), in that the property dealt with by the. injunction is not 
the property in dispute in the suit^ namely, that to which both parties lay claim 
and the title to which has to be decided, but is proprty whether moveable or 
iinmoveahl(‘,(3) the tilhi to which is admittedly in the didendant, and, therefore, 
not in dispute in the suit. It presupposes a general intention on the. part of 
the (hdendant to defeat and defraud his creditors and permits of an injunction 
analogous to the remedy of attachment before judgm.(mt.(4) The ordinary 
rule is that, pending a suit to enforce a general claim against a person there 
cannot he an injunedion to restrain him from parting or dealing with his property, 
not being property specifically in dispute in the suit.(5) When, however, such 
intended ])artiug and dealing with property is not done in tlie Imidjldc exercise 
of ownership, hut with an intent to defraud persons, who, being creditors of 
tlie owner, have, or might haV(‘, the right to resort to such property in satis- 
faedion of tic ir claim, there arises in their behalf an equity t-o restrain such 
threat(me(l d(‘aling with the property even as against its legal ownin'. Both an 
aldaehment under 0, XXXVIII. r. (I and an injunction under tliis clause have 
as tlunr subjei't-mattcr not tlie property in suit, hut the ])roperty of the defen- 
dant ; therefore ap})1icati()ns under these provisions are clearly distinguishable 
from ail application for an injiinetion under clause* (a) against the waste, damage 
and alienation of pi*o])erty which is in dispute in the suit. And as applications 
under tl>at, Order and clause (h) are both distinguishable from an ap])lication 
under clause (a), so also, a])plieations under tliat Ord(T and clause (h) r»x3j)(‘ciivcly, 
are ehuirly distinguishable from each other. O. XXXVIII. r. (i is applicable 
only to cases wh(*re it is probable that the defendant is about, lo mahe away 
with leis prop(‘Tty so as to make it impossible for the ]huntif£ to (‘xecute any 
])()ssil)le dee.ree against liim, and empowitrs the Court in such a case to malce 
an ordiM’ calling upon the defendant for security and, in dc'faiilt thereof, to 
attach the property. It has no application where the property is the 'property 
in suit, whi(']i must, if necessary, be followed under the provisions of r. 1, clause (a). 
The latter provision applies to a case where it is shown to the satisfaction of 
the Court that the defendant in possession is likely to damage and make away 
wdth any ^n-operty in dispute in the suit, and empow(‘rs the (tonrt in such a 
case to issue ai' injunction to the defendant to refrain from the particular act 
complained of.(C) But though 0. XXXVIII. r. 6 and r. 1, danse (6), of this 
Order have both this in common, that the property to be dealt with by the Court 
is not that in dispute in the suit, the following important differences exist between 

(1) S. 2. G06. 

(2) Onkar Singh e. Bhiib iSingh, 10 A. 400 (5) Bishamber Sahai v, Siikhder, 10 A. 

(1894). 186, 187 (1897). 

(3) Collett, op. cit. 206. (6) Joynarain Geeree r. Sbibpcrsad Geeree, 

(4) Soo Robinson v. Pickering, 10 Ch. D. 6 W, R., Misc., 1 (1800). 
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these provisions. In tlie first place, the property is actually attached in the 
one case, whih^ in the other the property is left in the owner’s hands, subject only 
to the prohibition enjoined by the injunction. Secondly, the provisions as to 
attachment are generally limited to property sufficient to satisfy the decree 
which may be passed in the suits in which the application for attachment is 
made. Thirdly, questions have arisen as to the possibility of attachment where 
the property is beyond the jurisdiction of the Court in which the suit is pending; (1) 
whereas an injunction, in so far as its action is in personam^ is not so limited. 
Lastly, any private alienation made subsequent to attachment is null and void ; 
but such is not the case with alienations made subsequent to the issue of an 
injunction either under clause (a) or (h) of the first rule. (2) 

“Breach of contract.’’ — See Woodroffe on Injunctions, Ch. VI., where 
the Riibj(‘ct is fully considered. Whether or not there lias been a breach of 
contract in any particular case dej^ends on the facts of that case, and the sub- 
stantive law governing it. The ordinary remedy for such breach is damag(‘S. 
Extraordinary remedu's are specific performance, rescission, cancellation, 
receiver and injunction. With this last relief in its kunporary form, the Order 
alone d(‘als. The Court will inierferc by injunction, to prevent the violation 
of c.ontracts, and to compel parties to perform their covenants and agi*eements 
by injunction, temporary or perpetual, mandatory or othei'wise. Certain 
common conditions are essential to the grant of this relief, viz. (a) the Court 
must be one of competent jurisdiction (3) to grant the relief prayed, (6) the 
agreement must constitute a coviracL(i) (c) such contract must not be one the 
performance of which would not be specifically enforced,(5) for injunctions 
respecting contracts must be governed by rules relating to specific perform- 
ance. (6) Where an agreement is of an affirmative character, the remedy lies 
in specific ])erforraance, and an injunction may also be granted both for the 
enforcement of negative terms, if any, and also in aid of and ancillary to the 
r(*li<d sought by way of specific performance of the contract.- If, however, 
an agreement, though of an affirmative character, is such that the Court would 
not specifically enforce it, no injunction will be issued to prevent the breach 
thereof,(7) except in certain cases of negative agreements coupled with affirmative* 


(1) S(‘e notes to rules doaling with attach- 
ment before judgment. 

(2) Delhi & London Rank v. Ram Narain, 
0 A. 497, 499 (1887). [In this case the Lower 
(.'Ourtksuecl an injunction under s. 492, cl. (6), 
but the facts proved do not appear to have 
warranted the order. The clause requires 
not only proof of attempted alienation, but of 
intent to defraud. The High Court appears 
to have considered that the injunction was 
not legally issued, but disposed of the case 
ui>on another point ; foil, in Manohar Das r. 
Ram Autar Pande, 25 A. 431 (1903).] 

(3) Woodroffe, 190-191. 

(4) Ib., 191-194. So no injunction can bo 
granted in rosjKict of a void agreement: 


Bhikaji Sahaye v. Bapu Saycr, 1 B. 650 
( 1877). In the case of voidable agreements an 
injunction may be granted when the person 
at whose instance the contract is voidable has 
elected to ratify it, provided that ratification 
is not (as in the case of a minor) impossible. 

(6) Woodroffe, 196. 

(0) See Act I. of 1877, ss. 64, 66 (/); 
Joyce’s Doctrines, 204f As to contracts 
which cannot bo specifically enforced, sec 
s. 21, Act 1. of 1877 ; Woodroffe, 196 ; for 
whom contracts may bo specifically en- 
forced, ib. 237 ; against whom contracts 
may be so enforced, ib. 241. 

(7) Act I. of 1877, R. 50, cl. (A). 
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agreements not specifically enforceable.(l) (d) The grant of ust not 

affect the operation of the Indian Registration Act. (2) 

Particular principles arc applicable in certain particular cases of contract 
or transfer of property : such as injunctions between partnc’rs ; (3) against 
^companies ; (I) clubs, societies, castes ;(D) between mortgagor and mort- 
gagee : (6) lessor and lessee; (7) in cases of trust or other fiduciary relations ; (8) 
against executors and adnunistrators ; (9) and against corporations. (10) 

Or other injury.” — That Is, any legal injury other t han that arising 
from breach of (contract, as in the case of obligations arising from transfer of 
property or trust, (11 ) or in cases of tovt.(12) As an injunction will only bo granted 
to prevent the breach of an obligation that is duly enforceable by law, there 
must be in tin* first place a legal right and an invasion or threatened invasion 
of that right. This is a question which must be deeided according to the particular 
facts of the ease, and the su])stantive law of torts governing those facts. While 
it is not necessary in this or in any other case that actual injury should have 
been suffercnl, the Court should bo satisfied that the apprehended injury will 
be either continuous or frequently repeated or serious. (13) In particular, an 
injunction will not Ik* granted to prevent, on the ground of nuisance, an act of 
which it is not reasonably clear that it will be a nuisance. (14) The applicant 
must hav(‘ a personal interest in the matter ; (15) and he must not have aequuisced 
in the wrong complained of.(lG) The conduct of the applicant and his agent 
will be considered, (17) and an injunction will not be granted when equally 
efficacious relief can otherwise be obtained, except in case of breach of trust.(18)‘ 
The balance of convenience will be considered, (19) and in the exercise of the 
wide discretion with which tli(‘ Co.urt is vested the whole of the cu’cumstances of 
the particular case.(20) Injunctions have l>ecn granted in cases of defamation, 
malicious words, and slander of title : (21 ) against trespass and waste ; (22) 
against nuisances ; (23) such as those in respect of air, light, waiei*. support, way ; 
against infringement of copyright, trademarks and patents, (24) and any otb(*r 
wrongful act, whatever may l)e its nature. (25) This is now made clear, though 
it ought not to have been ever doubtful, {26) by the addition of the words “ of 
any Mnd” 


(1) Act r. of 1877,8. 57. AstoafFirmativoand 
negative covenants, see Woodroffe, 209-224. 

(2) Act 1. of 1877, a. 4, cl. (c) ; Woodroffe, 
204-209. 

(3) Woodroffe, 243-247. 

(4) Jb., 248-250. 

(5) Ib.. 251 251.. 

(0) Ib., 257-259. 

(7) Ib., 261. 

(8) Ib., 262-271. 

(9) Ib., 269. 

(10) Ib., 271-275. 

(11) Ib.,Ch. VI. 

(12) Ib., Ch. VII. 

(13) Ib., 283 ; as to threatened but in- 
complete acts, see Bindu Basini Ohowdhrani 
V. Jahnab Cliowdlirani, 24 G. 260 (1896). 


(14) Actl. of 1877, s. 56, el. (j/). 

(16) Ib., B. 56, cl. (/•). 

(16) Ib., cl. ( f ). 

(17) Ib., cl. {?•). 

(18) Ib., cl (»). 

(19) Sec Clerk and Lindacll, Torts, 681. 

(20) Woodroffe, Gh. VIl. p. 287: Actl 
of 1877, s. 64. 

(21) lb., Ch. VIII. 

(22) Ib., Ch. IX. 

(23) Ib., Ch. X. 

(24) Ib., Ch. XI. 

(25) Ib., (^h. XU. 

(26) The decision in Darab Kuar w. Gomti 
Kuar, 22 A. 449 (1900), that the section docs 
not apply to cases of injury in tort and acts 
of trespass, is clearly erroneous. 
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3 . The fV)urt shall in all cases, except where it appeals 
granting in- tliat the object of granting the injunction 


Before granting in- 
junction Court to direct 
notice to opposite party. 


would he defeated by the delay, before 
granting an injunction, diiect notice of the 
application foi* the same to be given to the opposite party. 


4 . Any order for an injunction may be discharged, or 

Order for injunoUon V the Court, on apphca- 

may be discharged, varied tion made thereto by any party dissatisfied 
with such order. 


or set aside. 


Practice. Notice. — The present Order contains the practice as regards 
tfoniforary injunctions. The x)ractice as r(‘gards perpctiia] injunctions is the 
same- as that whicli governs tlie making of decrees generally. (1) Injunctions 
are granted upon suit, and should as a ruh^ be sjjecilically prayed for when the 
obtaining of this form of relief is a substantial objech of the action. In urgent 
cases ap})]ication for an injunction may ])e made cx jtarte without not ice* and 
before* or after appearance*. As, lioweveu*, emacted by r. 3, notice* as a gene'ral 
inie must be* giv(*n to the opposite party. The power to issue an ex fnrte. in- 
junction no doubt exists, but the greate.st care shenild be employed in its exercise, 
and only in e'.ase^s whe*re considejrable mischief might e*nsue if the issue of the 
])roe*ess wore* decayed until notice was given. (2) If the (]e)UTt be ed opinion, upon 
an applieatiem ex parte, that the case is not so urgent as to re*quire its immediate 
interf(*rence, it will either grant a rule nisi or order notice of the application 
to be served on the defendant. Where an injunction is granted without notice 
the. party aggiiev(*d may apply either to have it discharged under r. 4 or he 
may appeal ; (3) though the former appears to be the more proper course. No 
appeal lies from an order refusing to issue an injunction without notice to 
the o])positc party. (4) In other than urg(*nti cases application Is generally 
mad(‘ by mot ion for a rule nisi or upon notice before or aft-or app(*a,ranc(* of th<* 
d(*fendant. 

Instead of issuing an injunction in the first instance the Court may gi'ant 
an wierini ord<*i’,(n) which is really an order in the nature of an injunction granted 
wlu‘.n the plaint ifF, not showing quite a case for an ex parfe injunction without 
more, shows a case for giving short notice of motion for an injunction and for 
proti'ction in the meantime. 

An interim order and a rule nisi may be, and ordinal ily are, granted at the 
same time. In the ease of every application it- must be proved either (as is 


(1) WoodroflFo, 129 el seq, 

(2) lb., 130 ; Hari v. Sooretary of State, 27 
B. 424, 451 (1003) ,* Froonian v. McArthur, 2 
Tayl. & Bell, 10, 25 (1851) ; see Sohochurry 
Dosseo V. Hurroe Kisto Roy, 2 Bouln. 62 
(1869); Amalak Ram v. Sahib Singh, 7 A. 
530 (1885). 

■(3) Amalak Ram v. Sahib Singh, 7 A. 650, 


662 (1885). 

(4) Lnis r. Luis, 12 M, 180 (1888). 

(5) By which the defendant is restrained 
until after a particular day named, liberty 
being given to the plaintiff to serve notice of 
motion for an injunction for the day l)cforo 
sucli day. 
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usually the case) by affidavit, or otherwise, that sufficient giounds exist for the 
grant of the relitd claimed. (1) The defendant’s admission may, of course, be 
suffici(*nt.(2) Particular care must be taken to state all material facts fully 
and fairly in applications for an cx parte injunction, (3) such as injury, (4) defen* 
dant’s intention to waste, damage, alienate, or to commit some other threatened 
injury.(5) 

If sufficient pnmd facie evidence is given the. Court may either grant an 
injunction absolutely or as provi^led for in r. 2 on terms. It- may require the 
l)laiut.iff or defendant t.o enter into terms as a condition oI withholding an injunc- 
tion. Tlie most usual undertaking is to require a plaintiJT as a condition of tlic 
Court’s interference in his favour to abide by any ord('r wliich it may make 
as to damages. (6) The undertaking is ordinarily given by Counsel or pleader 
on behalf of the party for whom he appears, or by the party app<'aring in person, 
and forms part of the order of injunction. 

In some cases the motion for a temporary injunction is treated as a tiial 
of the action, and the hearing of the cause is not proceeded with, the injunction 
b(;ing by consent made nerpetual on the motion. In cases, howevt^r, where 
relief, additional to that by injunction, is sought, such a course is not feasible, 
and the trial })roceeds, when upon judgment the injunction is made permanent 
or dissolved. If upon judgment the. action is dismissed, any injunction which 
may have been granted goes as a matter of course. An injunction which has 
been granted upon an interlocutory application is superseded by the judgment 
j a the acition. If it is intended that it should remain in force it must be expressly 
continued. 

Discharge, Variance and Dissolution. A marked feature of temporary 
injunctions, as distinguislied from those which are final or perpetual, i.s tlint. 
the former are liable to be dissolved on notice upon suflicient cause shown at 
any si, age of the. proceedings after, or p.rhaps even before, 1h(> coming in of the 
aiisw(T.(7) The a])])lication should be made on motion at any tim<^ before the 
hearing of tlie cause in whieb it was granted ; (8) and before tlie (Vmrt by which 


{)) yeo .Tagjoran Naiiabliai xh Shridliar 
P»alkrjslnia Nagarkar, 2 ]). 25() (1877). 

(2) Cl luck ChiindoT* Cooho v. Mdliim 
( hundcr Chose, 13 W. R. 95 (1870 ) ; Appaji 
Paiil r. Apa, 20 B. 735 (1902) ; or it may go 
a long way to romody defects in the plaint : 
Knnj Bfthari Xeshav J^ll, 28 B. 507, 572 
(1904). 

(3) Freeman v. JM« \Tthnr, 2 Tayl. Bell, 
10,25; Joyce, In]., 1203. 

(4) Woodroffe, 137 ; Spelling. §§ 991, 993 ; 
High, Inj., 8, 158; but see Kunj Behari v. 
Keshav Lall, 28 B. 507, 572 (1904), against 
too strict construction of Mofussil pleadings. 

(5) Woodroffo, ib.; Chabildas Lallubhaiv. 
Municipal Commissioner of Bombay, 8 
B. H. C. R., 85 (1871) ; Prosunno Moyoo 
Dossep V. Wooma Moyee Dossoo, 14 W. R. 


409 (1870); Roy Luehniijmt Singh v. 
Seerctary of State, 1 1 Ji. L. R. app. 27, 28 
(1873) ; Chandidat .Jha v. Pudmanund Singh 
Bahadur,22 0. 459,406 (1895); Moran v. River 
Steam Navigation Co., 14 B. L. R. 352 (1875). 

(6) See as to injunctions on tcTms, Anant- 
natu J)cy v. Mackintosh, 0 B. L. R. 571, 574 
(1871); Moran v. River Steam Navigation 
Co., 14B. L. R. 352, 361, 360 (1875) ; Ratanjo 
Hormwijo Botilowalla v. Edalje Hormasjo 
BottlewaUa, 8 B. H. C. R. 181, 184 (1871) ; 
Chandra Nath Pal v. Sreo Cohind Chowdhury, 
6 a W. N. 308 (1900) ; Madras Railway Co. 
tf. Rust, 14 M. 18, 22 (1890) ; Kripa Uayal v. 
Rani Kishori, 10 A. 80, 83 (1887). 

(7) Woodroffe, 142. 

(8) Joyce, Inj., 1265 ; Freeman v. 
McArthur, 2 Tayl. A Bell, 25 (1851); Sm. 
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i.lift iiijunciion was gi*anle(l,(l) unless the cause lias been transferred, when the 
application may he made to that Court to wliicli the cause has become attached. 
The same rules of j)leading and evidence apply both to applications for the grant 
and dissolution of injunctions. The injunction will either be continued or 
dissolved according to the. merits as disclosed by the pleadings and the pre- 
ponderance of the. evidence. 

ff an injunction obtained ex parte is set aside on the ground of conceal- 
ment of material facts, (2) or an injunction gi'aid^d on notice is set aside as having 
iM'cn issued on insufficient grounds, (3) the plaintiff may ajiply again if h(‘ can 
mahe out a sufficient case. 

An apiieal lies under 0, XhTTI. r. 1 (r) from an order under this rule, the 
afipeal not being limited to an affirmative but including also a negative 
order. (4) 

Compensation for issue of injunction.—This in the last (h>de was 
dealt with in sect.. VM, whic.li is now incorporated in sect. 95, which sei*. 

5. An injiiriction directed to a corporation is binding fiot 
Injunction to corpora- on the corporation itself, but also on 

tion binding on its officers. ^11 members and officers of the corporation 
whose personal action it seeks to restrain. 


Interlocutory Orders. 

6 . Tlie Court may, on the application of any party to a 
Powprto order interim suit, order the sale, by any person named in 
sale- such order, and in such manner and on such 

ternrs as it thinks fit, of any moveable property,- being the 
sixbject-ma^^cr of such suit, or attached before judgment in such 
suit, whicli is subject to speedy and natural decay, or which for 
nmj other just and sufficient cause it may be desirable to have sold 
at once. 

Sale of perishable articles. — The benefit of the provisions of sect. 498 
of the last Code should plainly be claimable in the ease of attachment befo]'e 
judgment, ' and the scefion has accordingly been so amended. Words have 
been added so as to empower the Court to ord(‘r a sale of secm'ities where the 
siatii of the market requires such a course. 


Sohochuny Bosseo v. Hurreo Kisto Roy, 2 
Boulnois’ Rop., 62 (ISfiO) ; Kerr, lnj.> 631. 

(1) Woodroffo, 142. 

(2) Fetch V, Rockfort, 18 L. J. Ch. 458; 
Freeman n McArthur, 2 TayL & Bell, 26 

m^})- 

-^^gjivan f>. Shridhar 2 B. 256, 266 


(1877); Spelling, Extraordinary Relief, s. 
1047. 

(4) Zabada Jan v. Muhammad Taiab, 15 
A. 8 (1892) ; Hari Lai v. Prayag Ram, 17 
C. W. N. 996 (1013) ; Ijachmi Narain v. Ram 
Cbaran Dos, 35 A. 425 (1913). 
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7. (1) The Court may, on the application of any party to 

Detention, preserva^ ^ 

tion, inspection, etc., of {a) make an order for the detention, 
subject-matter of suit preservation or inspection of any 

property which is the subject-ma^^e^r of su(*h suit, or 
as to which any question may arise therein; 

(b) for all or any of the purposes aforesaid authorize any 

person to enter jipon or into any land or building in 
the possession of any other party to su(*li suit ; and 

(c) for all or any of the purposes aforesaid authorize any 

samples to be taken, or any observation to be made 
or experiment to be tried, which may seem necessary 
or expedient for the purpose of obtaining full infor- 
mation or evidence. 

(2) The provisions as to executio]i of process shall apj)ly, 
mutatis mutandis^ to jiersons authorized to enter under this ride, 

“Application.” — Tli(^ application can only be made after .summons has 
been served, and after reasonable notice of the intention to a])ply for the ord<'r 
has hi)o,i\ given in witing to the defendant.(l) See next j ulc. 

Inspection.— I'he principle upon which the right- of in.s[)e(dioii is justified 
id that wherever in respect of the property of an individual a right accrues to 
another which cannot be measured without inspection of t he subject or property, 
the Court is competent to compel the proprietor to permit sucli inspection as 
indispensable foi' administering justicc.{2) Under thisruh' the Court lias juris- 
diction to make an order for preparation of an inventory.(3) 

Detention, etc. — An order for investimuit is not an order for detention, 
custody or preservation under this rule. (4) 

“ Subject-matter of such suit.” — The words of tlic English rule, “ or 
as io which any question may arise therein,’’ witc originally omitted because it 
was tliought that the words marginally noted W(‘rc suflicieiitly compreliensive 
to cover all matters in issue, in Ihe suit ; (5) but they have now bceii iivscrted. 

8 . (1) An application by the plaintiff for an order under 
AppUcation for such ^ule fi or rule 7 may be made after notice 

orders to be after notice. to the defendant at any time after institu- 
tion of the stiiL 

(2) An application by the defendant for a like order may 
be made after notice to the plaintiff at any time after appearance. 


(1) Sengotha v. Ramasami, 7 M. 241 (3) Amjad v. Ali Hussain, 15 C. W. N. 

(1883). 353 (1910). 

(2) Dhoroney Bhur Ghoso v. Radlia (4) Ib. 

Gobind Kur, 2 C. 117, at pi>. 121, 122 (5) DoraisingUaiu v. Vyravan, 24 M. b. J. 

(1896). 404 (1913). 
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9 . 


W here land paying revenue to Government, oi' a tenme 

When party may be put Subject-moMer ol a suit, 

in immolate possession the party 111 possession of such land or 
oftendthesubject-waHe/- tenure neglects to pay the Oovernnient 
revenue, or the rent due to the proprietor of 
the tenure, as the case may be, and such land or tenure is conse- 
([uently oj’dered to be sold, any other party to the suit claiming 
to have an interest in such land or ^tenure may, upon payment 
of the revenue or rent due previously to the Sale (and with or 
without security at the discretion of the Court), be put in 
immediate possession of the land or tenure ; 

and the Court in its decree may award against the defaultej' 
the amount so paid, with interest thereon at such rate as 
the Court thinks fit, or may charge tlie amount so paid, with 
interest thei'eon at such rate as the Coui’t orders, in any adjust- 
ment of aceounts which may be directed in the decree passed in 
the suit. 


Decree not containing order for adjustment.* It was held in the 
uii(l(;r-nj(‘nti(ni<‘d casc(l) that ii separate suit was not neocssary, and that 
where a dcc.r(‘(‘ docs not expressly direct an adjustment of accounts, sucli 
adjiistiiiciit can h(‘ oi'dcred in execution if it he shown from the natui'e of th(‘- 
decree that it. could and should have contained such an order and is imtierfcct 
without it. 

S.502.] * 10 . Where the subject-matter of a suit is money or some 

Deposit of money, etc., other thing capable of delivery and any party 
in Court. thereto admits that he holds such money or 

othei’ thing as a trustee for another party, or that it belongs or 
is due to another party, the Court may order the same to be 
deposited in Court or delivered to such last-named party, with 
()]• without security, subject to the further direction of the 
Court. 


Deposit.-— The rule, applies only when the parly makijig the admissioi 
holds the property or other thing which the party in whose favour* the ordej 
is made seeks to have delivered to him. Bui even if this rule is intended tc 
ai)ply to a case whore the property is not so h(‘ld by the party making tht 
admissions, it would not cover the case where the money was held by anothe] 
Court to the credit of another suit. (2) * 


(1) Radhey Singh v. Mangni Ram, 6 C. [SubrahmaniaAyyar, J., diss,] ; astoliabilit;] 

W. N. 7U) (1902). for interest for money not deposited, bo< 

(2) Rajah Partlia Saradhi Appa Row v. Ram Bass Grossamco v, Prosunno Moyc( 
Rajah Rengiah Appa Row, 27 M. 108 (1903) Dossco, 10 W. R. 297 (1871). 



ORDER XL. 


A'p'pointinent of Receivers. 

1 . (1) Where it appears to the (•ourt to be just and 

Appointment of re- Convenient, the. Court may by ordej*— 

(a) appoint a receiver of any property, 
whether before or after decree ; 

(b) remove any person /mm the possession or custody of tlie 
I)roperty ; • 

(r) commit the saJJie lo tlie possession, custody or manage- 
ment of the receiver ; and 

{(1) confer upon the rec'eiver all such powei’s as lo briiig- 
ing and defending suits and foi* tlie realizatioji, 
management, pi'otection, preservation and improv(‘- 
inent of the property, the collection of the rents and 
profits thereof, the application and disposal of such 
lents and profits, and the execution of documents 
as the owner himself has, or such of those powers 
cis the Court thinks fit. 

(2) Nothing in this rule shall authorize the Con i t to remove 
from the possession or custody of property any person whom 
any party to the suit has not a present right so to remove. 


2. The t^ouid tnay by yencral or special order fix the amount [c 
to he paid as remuneration for the services 
of the receiver. 


Remuneration. 


3. Every l eceiver so appointed shall — 

(a) furnish such security (if any) as the 
Court thinks fit, duly to account 
for wliat he shall receive in respect of the property ; 

(b) submit his accounts at such periods and in such form as 

the Court directs ; 

(c) pay the amount due from him as the Court directs ; and 
{d) be responsible for any loss occasioned to the property 

by his wilful default or gross negligence. 



1216 


THE CODE OF CIVIL PROCEDURE. 


Fiest Sohbd. 
0 . 40, rr. 4 , 6. 


4. Where a receiver — 

Enforcement of re- (^) ^0 Svbmit Us OCCOUntS at SUch 

ceiuer’s duties. 'periods and in such form as the 

Court directs, or 

(b) fails to pay the amount due from him as the Court directs, or 

(0) occasions loss to the property by his wilful default or gross 
negligence, 

the Court may direct his property to be attached and may sell such 
property, and nmy apply the proceeds to make good any amount 
found to be due from him or any loss occasioned by him, and sJuxll 
pay the balance {if any) to the receiver, 

[s. 504 .] 5. Where the property is land paying revenue to the Goveni- 

Whcn Collector m&y be meiitj or land of which the revenue has been 
appointed receiver. assigned or redeemed, and the Court con- 
siders that the interests of those concerned will be promoted 
by the management of the Collector, thct Court may, with the 
consent of the Collector, appoint him to be receiver of such 
property. 

Amendments.“-Tlie former Chapter XXXVI. , dealing with lleceivera, 
contained throe sections, 503, 504, and 505. Sect. 503 has (subject to the 
aiuendmcnts italicized) been incorporated in rr. 1-3. R. 1 corresponds with 
t he first half and the last paragraph of sect. 503. R. 2 corresponds with the 
lirst ]>ortion of (jlausc (d), the rest of that clause being retained in r. 1. R. 3 
is the second half of sect. 503, less the last paragraph, which has been put in 
r. 1. R. 4 is new, R. 5 is sect. 504. Sect. 505 has been omitted. This is the 
most important change ellected, as the former restriction of power to High 
Ooiuts and District Courts has been removed. Other amendments of former 
provisions appear to be of a verbal character. 

Just and convenient.-'-These words arc derived from the English Judica- 
lure Act which greatly enlarged the powers which the Court of Chancery formerly 
exereist'.d, and the Courts in India have the fullest jurisdiction to appoint, as 
wtH as to remove, a receiver in the exercise of judicial discretion. (1) 

Definition and nature of the Office of Receiver.— A receiver is an in- 
(liilerent person between the parties to a cause appointed by the Court to receive 
and preserve the property or fund in litigation pendente lite when it does not 
seem reasonable to the Court that either party should hold it ; (2) or where a 
party is incompetemt to do so, as in the case of an infant.(3) A receiver is a 
ministerial officer, originally of the Court of Chancery, and, as a general rule, 


(1) Srimati Mathura v, Shibdayal, 14 appointa (not uncommonly in partnership 

C. W. N. 252 (1909) ; Ramjiram r. Salaam, cases) one of the parties to be receiver. 

14 C. W. N. 248 (1909). See generally Woodroffo’e Law relating to 

(2) High on Receiver, sect. 1 ; Kerr on Receivers in British India 

Receiver, 3 ; with regard to this definition (3) Kerr, 3. 

it must bo noted that the Court sometimes 
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a mere custodian having no powers except those conferred by the order of his 
appointment, though with the growth of Equity jurisdiction it has become 
usual to clothe them with much larger powers than were formerly conferred. (1) 
A receiver is an ollicer of the Court through whom Equity takes possession 
of the property which is the subject of a litigation, preserves it from waste and 
destruction, secur(‘S and collects tlie proceeds, and ultimately disposes of them 
according to the rights and priorities of those entitled thereto, whether regular 
parties in the cause, or only coming before the Coiut in a reasonable time and 
in the due course of procedure tciP assert and establish their claims. As the 
representative of the Court he is subject to its orders, accountable in such manner 
and to such persons as the Coui’t may direct, and has in his character as receiver 
no personal interest save that aiising out of his fiduciary capacity and responsi- 
bility for the correct and faithful discharge of his duties. He is not the repre- 
sentative of a party or parties, but t he representative of the 0ourt.(2) A receiver 
can only be properly granted for the purpose of getting in and securing funds 
which the Court at the hearing, or in the course of the cause, will have the means 
of distributing among the persona entitled to those funds. (3) The receiver 
appointed in a particular s»it is nothing more than the hand of the Coiut, so to 
speak, for the purpose of holding the property of the. litigants whenever it is 
ne(5essary that it should be kept iu the grasp of the Court in order to preserve 
the subj€ct'matt(U* of the suit i)cndente lite, and the possi'ssion of the receiver is 
simply the possession of the Court. To such an extent is this the case that any 
attempt to disturb that possession, without the leave of the Court, is a contempt 
of Court. The r(‘ceivcr has no personal rights in the property, and ho cannot 
take any steps (‘ven for the purpose of defending his possession without th(.‘ 
sanction of the Court. Also as a rule so little ]H?r8onal interest of any kind has 
he in the matter that he is not justified himself in making any application what- 
ever to the Court. If it is necessary that he should take action of any sort, it 
is for the parties to the suit, or one of them, to come to the Court to put him in 
motion, and whatever the receiver rightly docs with regard to the property, 
he does it simply in the character of agent for the owners of tlie pi operty or 
the persojis interested in it, and with certain exceptions in no sense as principal.(4) 
Although ordinarily a receiver does not himself apply for commencing proceedings 
for contempt, and although, generally speaking, the action is taken by the parties 
beneficially interested in the pT’operty, there is nothing to prohibit his doing 
so. Receivers have on occasions taken action themselves without the parties 
coming forward in the matter. (5) A receiver has no proprietary rights or 
interest whatever. Notwithstanding his appointment the proprietary right 
in the estate remains in the persons who are by law entitled to the estate. (6) 
The receiver’s possession is not a possession by any personal right. It is the 


(1) Beach on Receivers, scot. 1. He does 
not represent the estate, but is merely an 
officer of the Court : Miller v. Ram Raiijan 
Chakravarti, 10 C. 1014 (1884). 

(2) Gluck and Becker, Law of Receivers of 
Corporations, sect. I. 

(3) Evans v. Covonky, 3 Brow, 80. 


(4) Wilkinson v. Gungadhar Sirkhar, 0 
B. L. R. 486, at pp. 487, 488 (1871). 

(5) Grey v, Woogra Mohun Thakur, 28 C. 
793 (1901) ; Mohamad Kasim v, Panchapa- 
kesa, 36 M. 678 (1911). 

(6) Ram Loohun Rircar v. Hogg, 10 W. R. 
430, 431 (1868). 

4 I 
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possession of the Court, and lie. is totally devoid of any interest in the property. (1) 
A receiver should not be appointed in supersession of a bond fide possessor of the 
property in dispute unless there is some substantial gi’ound for interference. (2) 
The general objects sought by the appointment of a receiver may be described 
to be to provide for the safety of property pending a litigation, and until th(‘. 
hearing of the cause, (3) or during the minority of infants : to preserve pjoperty 
in danger of being dissipated or destroyed by those to whose cai c it is by law 
entrusted, or by persons having immediate but partial interest therein. (4) A 
I'ecciver duly appointed is from the moment bf his appointment to be considered 
as an officer of the Court itself. He will be protected by it in the proper dis- 
charge of th(i necessary duties of his office, the possession of the receiver not 
being permitted to be disturbed without the special leave of the Court,(5) and 
it will be treatedas a contempt of the Court if any such interference takes p]aee..(6) 
the reason being as explain(‘d by Lord Eldon, (7) that their possession is the 
]»ossession of the ( ■ourt,(8) and the Court being competent to examine tlu‘ title 
will not ])ermit ii 8(df to be made a suitor in a Court of law ; but will itself examine 
the title, the mod(^ b(*ing by permitting the party to come in to be examined 
'pro intcreff.se suo.(9) i 

The receiver’s functions are to obey the ordejs of the Court, collect and 
account for the rents, and manage the estate ; and the Court will see that this 
is done and i)rotec£ the agent appointed under its order. (10) Under the Iasi 
Code a receiver might have been appointed of any property moveable or im- 
moveable, the subject of a suit or umler €Utachm€nt.(l\) The words of the present 
rule arc “ any property,” without either of these cjualifications, which, howov(']‘, 
doubtless still subsist. Where a receiver is required for the purpose not only 
of receiving rents and profits, or of getting in outstanding propeity, but of 
carrying on or superintending a trade or business, he is usually called a manager, 
or a receiver and manager, (12) though the terms are synonymous. (13) The 
appointment of a manager implies that he has power to deal with the property 
over which he is appointed manager, and to appropriate the proCt^eds in a proper 


(1) Wilkinson v. Gungadhiir Sirkhar, G 

B. L. R. 486, 493, 494 (1871). 

(2) Srimati Mathura v. Shibdayal, 14 

C. W. N. 262 (1909). 

(3) Tullet V, Armstrong, 1 Keen, 428 ; 
Owen V. Homan, 4 H. L. 1032 j Woodroffe, 4. 

(4) Bennet on Receivers, 2. 

( 6 ) Brooks v. Grcathead, 1 J. & W. 178 ; 
Angel V. Smith, 9 Vos. 335. 

( 6 ) Broad v, Wickham, 4 Sim. 571 ; 
Jolmes V. Claughton, Jac. 573 ; Doulat Koer 
V. Rameswari Koori, 26 C. 626, 629 (1899). 

(7) Angel v. Smith, supra; in this case 
the rule was spoken of as applicable to 
sequestrators, which rule equally applies to 
receivers. 

( 8 ) So where a receiver is appointed to 
receive rents and profits of immoveable 


property, the tenants in possession become 
virtually pro hac vice tenants of the Court 
their landlord ; Orr v. Muthia Chetti, 18 M. 
501, 503 (1893). See also Doulat Koor v. 
Rameswari Koeri, 26 C. 625, 629 (1899). 
The Court is not concerned with any claims 
of or rights which may have accrued to any 
third party by reason of any assignment or 
transfer during the pendency of the suit. 

(9) As to the practice, with regaid to an 
examination pro inUr^e suo, see 1 J. & W. 
179. 

(10) Dinonath Sreemoriee v. Hogg, 2 Hay, 
395, 397 (1863). 

( 11 ) Sect. 603. 

(12) Kerr, 246 ; Woodroffe, 6 . 

(13) Orr V. Muthia Chetti, 17 M. 301, 504 
(1893). 
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manner. He is bound to carry on in accordance with the general course of 
l>usines8 adopted by the partumlar trade, and is the servant and officer of the 
Court, and must, upon any question arising as to the character or details of the 
management, be directed by the Court, which, on appointing a manager of a 
business or undertaking in etfect, assumes the manag(iment into its own hands. 
Managers are responsible to the Court which appoints th(‘m, and no order of 
any of the parties interested in the business over which they are appointed 
managers can interfere with this responsibility. The Court will in no case 
assume the management of a business or undertaking, except with a view to 
the winding up and sale of the business or undertaking. The management 
is an interim management ; its necessity and its jurisdiction spring out of the 
jurisdiction to liquidate and sell ; the business or undertaking is managed and 
continued in order that it may be sold as a going concern, and with the sale 
the management ends. A manager may be appointed to carry on a i)rivat(i 
trade or business so as to wind it up for the benefit of the parties iut(‘rested.(l) 
The Coui’t, if it can appoint a receiver, has ample power to provide' for Ihe manage- 
ment of the property, and can deal with property which is unde'r its control just 
as completely as the ownir of the property can deal with it. (2) In cases where 
the manager of the estate must necessarily reside in the country where the estate 
is situated, it is usual in English practice to add to the ordc'r dkec.ting the appoint- 
ment of a manager, an order for the appointment of one or more consignees 
(who are the paid agents of the Court to manage the estate which is in the hands 
of the Court) resident in England, to whom the produce of the property in 
question may be rojnittcd and by whom it may be disj)osed of. (3) 

The possession of the receiver is on behalf and for the benefit of all llio 
parties to the suit iji which lie is appointed.(4) His possession is the possession 
of all the parties to the proceeding according to their titles. The property 
in his hands is in custodia kgis for the i>er8on who c;an make, a title to it. It 
does not follow that because wide powers arc confeiTcd upon rcceiv(*rs, including 
a power to remove the proprty in possession, his relation either to the Court 
or to the parties interested in the proceeding undergoes any change in proportion 
to the extent of his powers.(5) The appointment, though it may operate to 
change possession, has no effect itself upon the title to the pro})ert.y in any way, 
and determines no right as between the parti(^B.(6) Although a receiver is an 
officer to hold property for the benefit of the party ultiinab'ly entitled to it, 


(1) KeiT, 24U ; in Short v. Pickering, (i M. 
138 (1882), in which the Court directed a 
receiver to nonage the buHiiiess of a 
milliner’s shop ulfachcd in execution of 
decrees, it was held tliit the servant of a firm, 
the business of which \vas being managed by 
a receiver appointed under sect. 503 of tho 
last Code, h»ul no preferential claim over tho 
attaching creditor on tho assets of the firm 
for wages due before the apfmintment of the 
receiver ; in Orr v. Muthia Chetti, 17 M. 501 
,(1893), a receiver of attached property was 
appointed to superintend the harvest and to 


recover the meloiirmi. 

( 2 ) Poreshnath Mukerjeo v, Omerto Nath 
Hitter, 17 C. 614, 015 (1890), 

(3) Kerr, 253. As to the position and lien 
of consignees, see Moran v. Mitiu Bibco, 2 0. 
58 (1876) ; Woodroffe, 7. 

(4) Kartick Nath Pandey v. Pudmanund 
Singh, 11 C. 490, 498 (1885) ; Orr v, Muthia 
Chetti, 17 M. 601, 500 (1893). 

(5) Orr V. Muthia Chetti, 17 M. 501, 603 
(1893). 

( 0 ) Beach, sect, 1 ; Orr v, Muthia Chetti, 
604. 
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yet when Buck property is ascertained, tke receiver is considered as kis receiver. (1) 
He is not appointed for tke benefit of strangers to tke suit ; but ke is not to be 
regarded in any sense as tke agent or representative of either party to tke action, (2) 
though the or^nary law of principal and agent applies to this extent, that what 
the receiver rightly does he does in the character of agent for the owner (whoever 
he be) of the proi)crty ; and this is so even in the case of parties who opposed 
his appointment or objected to his receiving particular powers.(3) It was held 
under the Code of 1859, which contained less extensive provisions than those of 
tke last and present Code, that kis duties as officer of the Court were confined in 
the case of property the subject of attachment to realizing, preserving, or 
managing the property for the collection of the moneys and money profits due 
to the debtors.(4) AVhere, however, tke receiver of attacked property acts in tke 
exercise of powers conferred upon him by the Court, it is erroneous to regard 
him as the judgment-creditor's agent because on his application the appointment 
is made. The appointment is the act of the Court, and once made ke is an 
officer of the Court and subject to its orders.(5) A receiver is frequently spoken 
of as the ‘‘hand of the Court,” and tke expression very aptly designates his 
functions as well as the relation which he sustains ^0 the Court. The assets 
and property in kis hands are as muck in the custody of tke law as if levied upon 
under an execution or attachment, it being held that the appointment of a 
]*ecciver is in effect an equitable execution by means of which the Court makes a 
general appropriation thereof, leaving tke question of who may finally be entitled 
to be de tormined thereafter . (6) When a party is declared entitled to the property 
by the final decree in a suit the Court has no option but to give that party 
possession of it. The Court having been in possession of the propinty on behalf 
of tke parties to the suit is bound to give possession to tke successful party in 
that suit. Any one else entering into possession would be a trespasser. (7) He 
has no estate or interest himself, and his power to manage is created simply by 
the order of the Court appointing him, and is binding only upon the persons 


(1) Orr V. Mutliia Chetti, 503. This 
principle is applicttWc in the case of a suit 
in which title to property is decreed, and not^ 
to attached property the title to which con- 
tinues to vest in the judgment-debtor. See 
also Appasami Naickan v. Jotha Naickan, 
22 M. 448, 451 (1899) ; Kerr, 106, 157 ; but 
BOO Beach, sect. 223, High, sect. 135; the 
person who has the title to the property must 
be deemed to bo in possession : Tribhuwan 
Sundar Koer v. 8ri Narain 8ingh, 20 A. 341, 
344 (1898). 

(2) Beach, sect. 2 ; he exercises his 
functions in the interest of neither plaintiff 
nor defendant, but for the common benefit 
of all parties in interest ; High, sect. 1 ; on 
whoso behalf he is appointed: Prem lidl 
Mullick V. Sumbhoonath Roy, 22 C. 900, 973 
(1895). 

(3) Poreshuath Mukerjee v. Umertonath 


Hitter, 17 C. 614, 616 (1890) ; referring to 
Wilkinson i\ Gungadhar Sircar, 6 B. L. R. 
486, as the leading case in this country on 
the position of a receiver : Woodroffo, 8. 
The appointment ordinarily gives no advan- 
tage or priority to the person at whoso 
instance the appointment is made, over other 
parties in interest : High, sect. 5. 

(4) Tied V. Abdool Hyc, 19 W. R. 37 (1872) ; 
distinguished in Orr v, Muthia Chetti, 17 M. 
501, 502, 503 (1893). See “ Receiver of 
attached property.” 

(5) Orr V. Muthia Chetti, 17 M. 501, 503 
(1893). 

(6) High, sects. 2, 5. See Administrator- 
General of Bengal v. Prem Lall Mullick, 22 
C. 1015, 1016 (1895). 

(7) Doulat Koer v, Rameswari Koeri, 26 
C. 625, 629, 630 (1899). 
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before the Court, ( 1 ) His powers at best are no more than those which the 
parties to the suit turn out to be possessed of when the case is finally decided ; 

* but if he takes possession of property under colour of his appointment his conduct 
cannot be disputed by a motion to discharge or get rid of the attachment. ( 2 ) 
As the servant of the Court and not of the parties he has only such power as 
the Court maj' choose to give him, and it is a contempt for any of the parties to • 
enter into an agreement with him restricting and conlrolling his powers.(3) 

Appointment of receiver is a form of specific relief.— The 

appointment of a receiver pending a suit is a form of specific relief.(4) The 
last Code ( 5 ) furthi'r provided for the appointment of a receiver of property 
under attachment. ( 6 ) This can si.ill be done by virtue of the words “ any 
projjerly " and “ before or after decreed Relief by specific performance, injunc- 
tion, and receivin’ lielong to the same branch of the law. Moreover, the appoint- 
ment of a receiver operates as an injunction against the parties, their agents 
and persons (jlaiming under them, restraining them from interfering with the 
possession of the r<‘ceiver except by permission of the Court, (7) and an order 
for an injunction is always more or less included in an order for a receiver. It 
is no I necessary if a receiver be appointed, to go on and grant an injunction 
in terms. ( 8 ) AH three forms of relief are dealt with by the Specific Relief Act. 
The issue of temporary injunctions and the appointim nt of receivers, together 
with the subject of arrest and attachment liefore judgment and interlocutory 
orders, were dealt with by the last Code under the single heading of Provisional 
Remedies. "( 9 ) Relief granted by appointment of a receiver pendente hie bears 
in many respects a close analogy to that by temporary injunction. Both are 
extraordinary equitable remedies as distinguished from the ordinary modes 
of administering relief. Both are essentially preventive in their nature, being 
property used only for the prevention of future injury, rather than for the redress 
of past grievances. Both have one common object in so far as they seek to 
preserve the res or subject-matter of the litigation unimpaired, to be disposed 
of in accordance with the future decree or order of the Court. (10) 

Whether, Jiowever, the negative duty or duty to abstain be contractual 
or general, the injunction which enforces it is the same in nature and form, 
The general grounds of similarity between relief by receiver and by injunction 
have been adverted to. Perhaps the principal element of difference between 
these two important remedies lies in this : that an injunction is strictly a con- 
servative remedy, merely restraining action and preserving matter ifi stedu quo 
without affecting the possession of the property or fund in controversy ; while 
the appointment of a receiver is usually a more active remedy, since it changes 


(1) Nilmadhub Mjndul v. GUIandera, 2 
Sev. 951 (1863). 

(2) Bissesaurco Dcbia v. Sookram Doss, 
Mohunt, 15 W. K 347 (1871); Tiel v. 
Abdool Hye, 19 W. K 37 (1872) ; as tu tho 
first case, vide post. 

(3) Manick T^ll Seal v. Siirrut Coomary 
Dassee, 22 C. 648, 656 (1895). 

(4) Act T. of 1877, sect. 5. 


(5) Sect. 603; Woodroffe, 9. 

(6) See from 168 in tho fourth Schedule of 
tho last Code. 

(7) Maliomcd Zohuruddeen v. Mahomed 
Noorooddeen, 21 C. 85, 91 (1893). 

(8) Kerr, 10 ; Woodroffe, 10. 

(9) Civil Procedure C!ode, Part IV. 

(10) Story, Eq. Jur., sect. 826 ; High, Inj., 
1 7-23 ; Woodro|fo, 1 1. 
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tho possession as wcJI as the subsequent control and management of the property. 
The Court by an injunction ties uj) the hands of the defendants, and preserves 
unchanged not only the property itself but the relations of all parties thereto. 
But in appointing a receiver the Court goes still further, since it wrests the 
possession from the defendant, and assumes and maintains the entire manage- 
ment of the pro})erty or fund, frequently changing its form, and retaining posses- 
sion through its officer, the rex^eiver, until the rights of all parties in interest are 
satisfactorily determined. 

From the point of resemblance already mdicated, it is not to be inferred 
lliat the appointment of a receiver necessarily follows from tlie granting of an 
injunction, or tliat the two remedies are necessarily inseparable. And while 
il frequently happens that the Courts are called upon to administer both species 
ol relief in tlie same action, and at om*. and the same time, yet it by no means 
follows that because an injunction is granted a receiver must be appointed, 
and tlie two are to be treated as distinct and independent matters. The Court, 
tlierefore, may refuse a receiver although the case presented is a fitting one. for 
an injunction, and altJiough an injunction has already been granted. (1) A 
distinction exists between the case in whicli an injuiuftion and that, in which a 
receiver will be issued and appointed respectively. “ That distinction sc'cms 
to lie that, while in eitlier case it must be, shown that the property should he 
preserved from waste or alienation ; in the former case it would be sufficient, 
if it be shown tliat tlie plaintiff in the suit has a fair question to raise as to the 
existence of the right alleged ; wliile iu the latter case, a good primd /aae title 
lias to be made out.'' (2) 

Relief, whether it be given by the issue of an injunction or the appointment 
of a receiver, is granted generally upon the principle quia timet ; that is, the 
(burt assists the party who seeks its aid, because lie fears (quia timet) some 
future probable injury to his liglits or interests, and not because an injury has 
already occurred wjiich requires any compensation or other relief. 

Law relating to receivers. — The law relating to the appointment of 
receivers in Civil suits (3) in British India (4) is contained in this Code, (5) and 
in the Hpocific Relief Act, (6) which merely declares that the appointment of 
a receiver pending a suit rests in the discretion of the Court, and refers to the 
Code of Civil Procedure for the mode and effect of their appointment and for 
their rights, powers, duties, and liabilities. Both tlie earlier Codes (Act VIII. 
of 1859, and X. of 1877) dealt with the 8ubject.{7) Act X. of 1877, however, 
contained provisions of a more complete character, and which were in fact, 


( 1 ) High, 17, 18; Woodroffc, 12 ; andsoo 
Hall V. Hall, 3 Mao. G. 85 ; where it was said 
that “ the rights to those different remedies 
are essentially distinct and depend upon 
totally diflFerent grounds and circumstances.” 

(2) Chandidat Jha v. Padmunand Singh 
Bahadoor, 22 C. 459, 465 (1895). 

(3) The Criminal Procedure Code in sects. 
88 , 146 ( 2 ), deals with the appointment of 
receivers of attached property. Specific 
relief by the appointment of a receiver can- 


not be granted for the mere purpose of on- 
forcing a penal law. Act I. of 1877, sect. 7. 

* (4) For definition of these words, soe Act 
I. of 1868, sect. 2 ( 8 ), as amended by Act 
XILofl891.' 

( 5 ) Order XL. As to the appointment 
of receivers of property under attachment, 
ride po4. 

( 0 ) Act I. of 1877, sect. 44. 

(7) See Act VIII. of 1869, sects. 92, 94. 
243 ; Act X. of 1877, sects. 603-505. 
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witi some minor alterations in the sections relating to receivers, the same as 
those of the present Code. Sect. 02 of Act VIII. of 1859 enabled the Court 
to appoint a receiver or manager in all cases in which it might appear to the 
Court to be necessary for the preservation or the better management or the 
custody of any property “ which is in dispute in a suit,” and sect. 243 enabled 
the Court to appoint a manager to realize debts or rents and receipts of landed 
property where the debts or land were attached in execution of dccTee. Chapter 
XXXVI. of Ihe Code of 1877, which, with some minor aIterations,(l) was 
identical witli ihe same Chapter of the last Code, supplied the place of both of 
these provisions, and going further, gave the Court very general powers as to 
the appointment of receiv(‘r.(2) Furtlier, orders made under sect. 92 of Act VIII. 
of 1809, wore appealable only at ihe instance of the defendant, (3) but orders 
made under s(‘ct. 503 of the Codes of 1877 (4) or 1882 (5) were appealable at the 
instance (jf eiiliei* partj^ Prior to the establishment of the High Courts, the 
Supreme Courts of ihe Presidencies ajipointed receivers following the principles 
and practi(*e of the Court of Chancery in England. (6) The provisions of the 
presen (.(.\)de are (with one important exception) ihe same fis those' of the last, 
with (!(iriain omissions wlfich have been noted and additions which have been 
it.; 1 icizod, and the principal of wli ich will be found in ir. 1, 2, and 4. The except ioh 
is the omission of sect. 505 of the last Code, as to which, see post. 

Jurisdiction to appoint a receiver.— The jurisdiction of the Civil Courts 
in this country to grant relief by injunction or receiver is determined by the 
Code and Specific. Relief Act. (!^ertain common conditions are necessary to the 
existence of jurisdiction to grant either of these forms of relief. Shortly stated, (7) 
these conditions are as follows : — 

(A) In the first place, specific relief, whether given by the issue of an 


( 1 ) In sect. 50.1, cl. (d), the words “ as the 
Court thiiihs fit ” wore inserted after the word 
^^remuneration ” by Act VII. of J888, sect. 
42. In sect. 594, Act X. of J 877, the opening 
words of the ‘^eotion were “ ij the property 
be ” instead of “ tvhcrc the property is,” In 
the same section Act VII. of 1888, sect. 4.1, 
substituted the words “ the Court may with 
the conMiil uj the Colhetor appoint him''' for 
the words “ the Court may appoint the Col- 
lector in Act X. of 1877, so as to render 
the Collector’s consent necessary to his 
appointment as rpceivor. 

(2) Sects, TiOf) of Act X. of 1877 wore, 
except OvS to the p^nnts mentioned in the last 
note, identical with i lie same sections of the 
last Code. As to sect. 504, see Act XIII. of 
1859, sect. 92. Sect. 605 was first inserted in 
tlw^ (,'odo by A('t X. of 1887 A Mofussil 
Court of Small Causes could not appoint a 
receiver under the Code of 1877, as Ch. 
XXXVI. was not extended to those Courts, 
but it is otherwise under the present Code : 
Nursingdas v. Tulairam, 2 B. 558 (1878h 


(3) Act Vin. of 1859, soot. 91. 

(4) Act X. of 1877, sect. 588 (e). 

(5) Act XIV. of 1882, sect. 588 (24). 

(6) See Kistonundo Biswas v. Prawn 
Kissen Bisw'os (1829), Clark's Rules and 
Orders, 1829. Notes of decided cases, 52. In 
the charter establishing the Supremo (>)urt 
of Judicature, 26th March, 1774, cl. 18, given 
in Vol. 1. of Smoult and Ryan’s Rules and 
Orders, it is ordained that the Supremo Court 
be a Court of Equity with full power and 
authority to administer justice as nearly as 
may bo according to the rules and proceed- 
ings of the Courts of Chancery. As to the 
High Courts, sec High Courts Act, 1861, 
els. 9-11, and Letters Patent, sect. 19. As 
to the former powers of District Courts to 
appoint receivers, see John Ticl v. Abdul Hye, 
19 W. R. 37, 39 (1872) ; Joynorain Qoereo v. 
Shibpersad Coerce, 0 W. R. Misc. 1 (1866) 
(Jurisdiction of Sudder Ameon). As to 
Mofussil Small Cause Courts, vide ante, 

(7) Woodroffe, 16 et seq. 
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injunction or tJie appointment of a receiver, cannot be granted for tbe mere purpose 
of enforcing a penal Iaw,(l) that is, such enforcement must not be the sole object 
of requiring specific relief, but the real object must be the protection of some 
civil riglits or the prevention of a tort or civil wrong. Though, however, the 
Court cannot interfere for tlic purpose of giving a better remedy in the case of a 
criminal offence, yet if an act which is criminal touches also the enjoyment 
of the property, the Court has jurisdiction. (2) So the fact that an act complained 
of amounts to the criminal offence of misappropriation rather than to simple 
waste, is no ground for refusing reli(‘f by way of appointment of a receiver. (3) 

(B) Secondly, assuming the matter to be of a civil nature, it is ordinarily 
a necessary condition to the grant of either form of relief that there should be a 
suit pending in which either of these reliefs may be granted. (4) Under the 
last Code, however, a receiver miglit have been appointed not merely of property 
the “ subject of a suit,” but also of property “ under attachment” And though 
these words are omitted this is doubtless so now. (5) The suit must be pending 
in the Court from which either of these reliefs is sought. Thus, a District Court 
has no jurisdiction to appoint a receiver or manager in respect of property in 
dispute in a suit pending in a Subordinate Court ; (6) and where a Court has 
thus no jurisdiction to make an order it can have no jurisdiction to modify 
such order. (7) li. 1 gives power only to the Court in which the suit is brought 
or by which the property has been attached. A Court cannot appoint a receiver 
except it lias seisin of the property cither by a suit being pending or by pro- 
ceedings in execution of decree made in a suit being pending, and attachment 
having been made. It is only the Court in which a proceeding is pending, 
and whicli has thereby the property under its control, that can appoint a receiver.* 
It was formerly only where the procedure contained in sect. 505 of the last 
Code had been adopted that a District Court could appoint a receiver in suits 
pending before or attachments made by subordinate Courts. (8) As to this 
now, vide post. 

{€) Thirdly, not only must the matter be of a civil, as opposed'to a criminal, 
nature and subject to what is above stated a suit be pending, but such suit 
must disclose a cause of action, and the Court must have general jurisdiction 
to entertain it. If it lias not such jurisdiction it will plainly have no power to 
grant relief. The Court must not be barred by the Code or any other enactment 
from taking cognizance of the suit, which must further be not only of a civil 
nature generally, but witliin the meaning of that Code. (9) 

(D) Lastly, the Court to which application for the relief prayed for is made, 
ihust be one which, assuming all the preceding conditions to have been fulfilled, 


(1) Act I. of 1877, sect. 7. 

( 2 ) See WoodrofTo’s Injunctions, 36. 

(3) Hanamayya v. Venkataaubbayya, 18 
M. 23 (1894). 

(4) A Court has no jurisdiction to appoint 
a receiver unless a cause bo depending : Ex 
jMjrte WJiitfield, Bonnot, 3 ; WoodrofTe’s Law 
of Injunctions, p. 30. 

( 6 ) Bai Jaranabai (in re), 36 B. 20 (1911); 
tlio operation of this rule is not confined to a 


suit. 

( 6 ) Dhundiram Santukraiu v. Clianda 
Nabai, 2 Bom. H. C, R.403, 2nd Ed., 98 
(1866) ; I^atafat Hossein v. Arumt Chowdhry, 
23 C. 617 (1895). 

(7) Dhundiram v. Chanda, mpra. 

( 8 ) Latafnt Hossein v. Anuht Chowdhry, 
23 C. 617, 619, 620 (1896). 

(9) Sec Woodroffo’s Law of Injunctions, 
pp. 37,38. 
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lias otherwise jurisdiction to try the suit in which that relief is sought. With 
regard to this, the extensive power of the Court of Chanceiy to act in personam 
must be considered with reference to the limitation on jurisdiction imposed 
by the Charier and by the Code. The Courts of this country have ordinarily 
no jurisdiction to tiy suits for immoveable property where such property is 
situate witliout the local limits of their jurisdiction, and it would appear to 
be doubtful whether the equitable jurisdiction of the High Courts in India is 
of the same extent as that which has been claimed by the Court of Chancery, 
namely, to take cognizance of any equity between persons residing within the 
jurisdiction respecting lands outside it. But whatever may be the precise 
extent of the jurisdiction, the Civil Procedure Code has given to the Mofussil 
Courts the power to act in personam wdien the person against whom r('lief is 
sought resides within the jurisdiction. The Presidency High Court under 
their Charter have a similar, but in terms less restrictive, jurisdiction. (1) In the 
case of receivers it is not neccssar}^ in all cases to authorize the Court to make an 
appointment that the property in respect of which the receiver is to be appointed 
should be within the lt)cal limits of its jiirisdiction.(2) 

The Presidency Higlf Courts possess the same powers with regard to the 
appointment of a receiver as are possessed and exercised by the Courts in England 
under the Judicature Act of 1873, and the practice in rcspec't of these matters 
should be the same. (3) Formerly while all Civil Courts, with certaiti exceptions, 
had jurisdiction to issue injunctions, on the other hand the powers conferred 
by the Code in respect of the appointment of receiver could be exercised by the 
High Courts and District Courts only : provided that whenever the Judge of a 
Court subordinate to a District Court (4) considered it expedient that a receiver 
should be appointed in any suit before him, he nominated such person as he 
considered fit for such appointment, and submitted such person’s name with the 
grounds for the nomination to the District Court, and the District Court authorized 
such Judge to appoint the person so nominated or passed such orders as it thought 
fit. (5) The jSlrst stop taken by tlie Subordinate Judge was to nominate, and from 
this proceeding there was no appeal ; the Judge then approved and authorized 
the appointment, and from this also there was no appeal ; then the Subordinate 
Judge appointed the receiver previously nominated, and from his order there 
was an appeal. (6) Tiie Judge of the Lower Subordinate Court had first to 
satisfy liimself that it was expedient that a receiver should be appointed in a 

( 1 ) See the subject fully discussed and of Small Causes (Act IX. of 1887, sect. 17, 

casesoitedinWoodroffo’s Law of Injunctions, Sched. ; but also the terms of sect. 17, 

pp. 38-54. Act IX. of 1887). It was otherwise under 

(2) JuggoduTulta Dossee v. Puddomoney the Code of 1877. See Nursingdas Raghu- 

Dossce, 16 B. L. R. :ii 8 , 324, 32.5. 330 (1876). nathdas v. Tulsiram bin Loulatram, 2 B. 

(3) Jaikissondas Caugadas v. Zenabai, 14 658 (J878). The Code is applicable to suits 

B. 431, 434 (1890). under the Bengal Tenancy Act (VIIT, of 

(4) As to tlio meaning of “ District 1885), vide ib., sects. 143, 148 ; and os to the 

Court,” see sect. 2. appointment of receivers in such suits, see 

(5) Sect. 505, Act XIV. of 1882. Sect. 603 Kartio Nath Pandy v, Padmanund Singh, 
extended to the Presidency Small Cause 11 C. 496 (1885). 

Courts (Act XV. of 1882, sect. 23, Sched. ( 6 ) Sangappa v. Shivbasawa, 24 B. 38, 41 
'If., but see also the terms of sect. 23) ; and (1899). 
seots. 603->605 applied to Provincial A)urts 
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suit before liiin ; for fids purpose lie had to inquire judicially, and satisfy himself 
upon evidence that tlie appointment of a receiver was necessary and recommend 
a proper person. He did this under sect. 503 of the last Code. If ho refused 
to do it his order refusing the application was an order under the same section, 
and ns sucJi was appealable. (1) In the first of the last-mentioned cases, it was 
held that an order by a Subordinate Judge dismissing an application for the 
appointment of a receiver after obtaining sanction from the District Judge was 
appealable. But it was recently held that a Subordinate Judge when con- 
sidering the expediency of the appointment of a receiver, was also acting under 
sect. 503, and whether ho appointed or whether he rcduscd to take the necessary 
steps preliminary to the appointment, he was equally acting under sect. 503 
and an appeal lay. (2) After sucli inquiry he was to nominate such person as 
he considered fit to b(i nominated, and submit such person’s name witli the 
grounds for the nomination to the District Court, then, if the District Court 
authorized such Judge to appoint the person so nominated, but not otherwise, 
he was to appoint him. But the Judge of the District Court might decline to 
a uthorize the Judge of tlie Lower Court to make the appointment of the person 
so nominated, and might himself pass '‘such other (\rder as he thinks fit.” (3) 
These words in the last Code gave the Judge of the District Court full control 
over the matter of the appointment of a receiver. His duty was not only to 
aqiprove or disapprove of the particular person nominated, but also to take into' 
consideration the necessity for the appointment of a receiver at all. (4) These 
words gave full discretion to the District .Judge to pass such order as the circum- 
stanciis of the case, considered in all their bearings, required. He might give the 
proper directions to the Subordinate Court. Nomination in sect. 505 seemed 
to be equivalent to the conditional appointment of a receiver which the District 
Court could accept or reject or modify. (5) In the latter case the District Judge 
made an ex jtarte order for the appointment of a receiver under sect. 505. Subse- 
quently, the District Court made an order admitting a review. The plaintiff 
appealed to the Higli Court, Without deciding whether an appeal would lie 
against the order of the District Judge, the High Court dismissed the appeal, 
holding that the order of the District Judge having been in the first instance 
ex farte, lie had clearly the power to review it. (6) But these words, it was held, 
must be read as controlled by the words preceding them, and did not confer 
upon the District Court the power itself to appoint a receiver not nominated 
by the Subordinate Court. (7) The Judge of the Lower Court, in making his 
inquiry, had all the power conferred upon him that might be necessary for such 

( 1 ) Gossain Dulrair Puri v. Tekait Hctna- Anunt Chowdhry, 23 C. 617, 519, 620 (1896). 

rain, 0 C. L. R. 467, 468 (1880) ; Venkata- (4) Birajan Kooor v. Ram Churn Lall 

saini Stridavamma, 10 M. 179 (1886); Mahata, 7 C, 719, 721 (1881) [see Appeal 

Boidya Nath Adya v. Makhan 1^11 Adya, against Order 115 of 1880f cited in note to 10 

17 C. 680 (1890). M. 180, 181], followed by case in next note ; 

(2) Sangappa v. Shivbasawa, 24 B. 38 Bai Mani v. Khimchand, 33 B. 104 (1908). 

(1899). ( 6 ) ChuuUal v. Sonabai, 21 B. 328 (1895). 

(3) Gossain Dnimir Puri v. Tekait Hetna- ( 6 ) Chunilal v. Sonabai, supra. 

rain, a?Ap«/, 468. The Subordinate Judge (7) Amar Nath v. Raj Nath, 18 A. 453 

might nominate, but ho could not go further (1896). 

and appoint a receiver : Latafut Hossein v. 
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inquiry. He miglit adjourn tlie case from time to time, and he might hear 
fresh evidence at any time before he made the appointment. He might even 
abstain from appointing when he had received the necessary authority, if he 
had good grounds for so doing, otherwise he miglit be appointing an unlit person 
when he had facts before liim to show tliat the appointment would be most 
improper. Sect. 505 of the former Code was not imperative. It merely enabled 
the Judge of the Lower Court lo appoint when authorized by Ihe District Court 
to do so.(l) As already stated, sect. 505 of the former Code has now been 
omitted. It was considcri'd that its effect in practice was often to defeat the 
purpose for which 'an application was made, and that having regard to their 
standard of efficiency there was no longer any re<ason to withliold from Sub- 
ordinate Judges the power to appoint receivers. 

Tlie jurisdiction to appoint a receiver may be exer(*ised either by a Court 
of first instance or by a Court of Appeal. (2) In order to give the Court juris- 
diction there must be a pending suit ; (3) and the Court cannot, in so far as its 
power to appoint a receiver extends only to the better management or custody 
of any property which is the subject of a suit, appoint or continue tlie previous 
appointment of a receiver Vhen the suit comes to an end by its dismissal ; (4) 
but when a suit is dein-eed, there is nothing in the Code of Civil Procedure whicli 
limits tJie/ power of the Court to appoint a receiver after the decree, when tliis 
course is nocessaiy or proper. This is now expressly stated. As long as tlic 
order appointing a receiver remains unreserved, and as long as the suit remains 
a lis pendens, tlie functions of the receiver continue until he is discharged by 
order of the Court.(5) Although the dismissal of a suit may operate as a dis- 
charge of the receiver appointed in it, (6) yet the Court has amjile jurisdiction 
without the aid of a pending process lo require accounts from its own officer ; 
to pennit parties interested to intervene in the examination of these ac(;ounts ; 
to make just allowances to its officers for his administration ; and to deal with 
all questions of costs connected with the investigation of his accounts as between 
him and any parties interested who may be allow’cd.to appear and take part in 

it.(7) 

The Court, if it ran appoint a receiver, has ample powers to provide for 
the management of the property ; and can deal with property which is under 
its contrul just as completely as the owner of the property can deal with it.(8) 
The subject-matter of the appointment was in terms of the last Code (vide now 
ante) property moveable or immoveable, which was “ the subject of the suit,” (9) 


(1) Gossain Dulmir Puri v, Tckait Hetna- 
rian, supra, 400, 

(2) Jaikissoiida Gangadas v. Zonabai, 

14 B. 431 (1890). Srf' nlso Sliaik Moheeood- 
becn V, Shaikh Ahmed Hossein, 14 W. R. 
384, 385 (1870). . 

(3) Vide ante. 

( 4 ) Shaik Mohceocdrlcen v. Shaik Ahmed 
HoflBein, supra. 

(5) Dinonath Sreomoneo v. C. S. Hogg, 2 
Hay, 395, 390 (1803). 

( 6 ) Prom Lall MuIIick v. Sumbhoo Nath 
Ray, 22 0. 960, 973 (1895). 


(7) Administrator- General of Bengal v. 
Prem LaU Mnllick, 22 C. 1011 , 1015, 1010 
(1895). 

( 8 ) Poroshnath Mookejoe r. Omirto Nath 
Hitter, 17 C. 614, 615 (1890). 

(9) Sect. 503. See Sundarara v. Sankara, 
9 M. 334 (1886) ; Jaynarain Gecree v. Shih- 
persad Gooree, 0 W. R. Misc. 1 (1865) ; Kartio 
Nath Pandy v. Padmanund Singh, 11 C. 496 
(1885) ; Yoshwant Bhagwant Phatarpakar 
V. Shankar Ram Chandra Phatarpakar, 17 
B. 388 (1892); Poreshnath Mookerjee v. 
Omirto Nath Mitter, 17 C. 614 (1890), 
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ov “ under attachmenl,’' whicli latter words applied to property taken for the 
first time in exeeution of any decree. (1) Where the property to be managed 
is not the subject of the suit no manager can he appointed before attachment. (2) 
Where, owing to the value of tlie subject-matter of ^ suit, the Court lias no 
power to try the same, any. order made therein by way of appointment of a 
receiver is passed without jurisdiction. (3) The fact that tlie acts complained of, 
and which form the ground of an application for a receiver, amount to a criminal 
offence rather than to a civil wrong, will not deprive the Court of jurisdiction, 
if such acts affect a right to property. (4) tt was held by the Allahabad High 
Court that the fact that there exists, in respect of any imrfioveable property, 
an order of a Magistrate passed under sect. 145 of the Code of Criminal Procedure, 
is no bar to the exercise by a civil Court of the power conferred on it by r. 1 
of appointing a receiver in respect of the same property ; for the Magistrate’s 
order under sect. 145 is only intended to control any period up to the time when 
the Civil Court takes seisin of the matter, and passes such order as may be 
nr^cessarv for the protection of the property.{5) But it has been recently held 
by tlie Calcutta High Court tliat the appointment of a receiver by a Civil Court 
under r. 1 of tliis order cannot supersede an appoint^nent by a Magistrate, and 
that the Court should either appoint as its receiver the person appointed by the 
Magistrate or should make a conditional appointment and inform the Magistrate 
of it so that he may have an opportunity to withdraw his attachment. (6) 

The appointment may be made either by a Court of first instance or by 
a Court of Appellate or rc visional jurisdiction. Where a Court of first instance 
dismisses a suit it becomes fundus officio save that it may stay execution of its 
own decree or order for costs. An application, therefore, made to a Court of 
first instance after dismissal of the suit, but before appeal filed, asking that a 
receiver might be restrained from parting with funds in his hands, pending an 
appeal, was held to be one which the Court had no jurisdiction to grant. The 
Court’s jurisdiction extends no further in regard to a suit which has ceased to be 
a pending suit.(7) 

An Appellate Court may also appoint a recoiv(5r. If, therefore, a party 
wliose suit lias been dismissed desires to have any measure taken for the realiza- 
tion, preservation, better custody or management of property claimed by him, 
he is at liberty after filing liis appeal to apply to the Appellate Court which 
lias authority to make or continue the appointment pending the determina- 
tion of the appeal. If a receiver has been appointed, but the facts proved only 
warrant the issue of an injunction, the Appellate Court will set aside the order 
appointing a receiver, and in lieu thereof will issue an injunction.(8) When a 
receiver of a property has been appointed by an Appellate Court pending an 


( 1 ) See form No. 168 in the fourth Schedule 
of the last Code. Woodroffe, 27. 

(2) Bunwaroe Lall Sahoo v. Baboo 
Girdharoe Singh, 16 W. R. 273 (1871). 

(3) Boidya Nath Adya v. Makhan Lai 
Adya, 17 C. 080 (1890). 

(4) Hairamayya v. Vonkatasubbayya, 18 
M. 23 (1894). 

(5) Barknt-un-Nissa v. Abdul Aziz, 22 A. 


214(1900). 

( 6 ) Bidya Prasad Narlin Singh r. Ashrafi 
Singh, 40 C. 862 (1913) ; 17 C. W. N. 1070. 

(7) yamin-ud-I)oulah v. Ahmed Ali Khan 
21 C. 561 (1894) ; Woodroffo’s Injunctions, 
p. 54. 

( 8 ) Chandidat Jha v. Padmanund Singh 
Bahadur, 22 C. 469 (1896). 
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appeal to the Court, he must, even when the appeal is no longer pending, be 
regarded as the receiver of the property of which he has been put in possession 
until he is finally discliarged, and the Appellate Court has jurisdiction to deal 
with matters relating to Jtlie receiver, including proceedings for contempt, until 
he has had his accounts passed by it.(l) 

The grant of preventive or protective relief is purely discre- 
tionary. — The exercise of the jurisdiction to appoint a receiver or issue an 
injunction ( 2 ) is not a matter ex d^hito jtistiticB, but one wJiich is purely witliin 
the discretion of the Court. The latter is not bound to grant such relief merely 
because it is lawful to do so. But the discretion of the Court is not arbitrary 
but sound and reasonable, guided by judicial principles and capable of 
correction by a Court of Appeal. (3) All questions of discretion are usually 
questions of degree. (4) Where there is a discretion exercisable the Court is 
bound to look at all the circumstances of the case. (5) The jui’isdiction of the 
(^ourt to interfere being equitable is governed on equitable principles. And, 
tJierefore, the Court will, amongst other things, look to the conduct of the person 
who makes the application. ( 6 ) Where an appeal attacks the exercise of dis- 
cretion, before the Appcllfltc Court will interfere on this ground in favour of 
the appellant, the latter must satisfy such Court that tlie discretion has been 
improperly exerc ised . ( 7 ) 

The appointment as well as the removal of a j'ccciver is also a matter whicli 
rests in tlic sound discretion of the Court.( 8 ) In exercising its discretion the 
Court should proceed with caution (9) and be governed by a view of the whol(J 
chcumstanccs of the case. (10) The power conferred by the Code to appoint a 
receiver is not to be exercised as a matter of course, and it is not a reason for 
allowing an application for the appointment of a receiver, that it can do no 
harm to appoint one.(ll) The discretion given by the Code is one that should be 
used with the greatest care and caution,( 12 ) and the appointment of a receiver 
is a step which should not be taken without special reasons, particularly in the 


(1) Grey v. Woogi’a Mohuu Thakur, 28 C. 
790 (1901). 

(2) Act J. of 1877, sects. 44, 52 ; Woodrofio 
31. 

(3) Ib., sect. 22. “ Disoretiou when applied 
to a Court of law means discretion guided by 
law. It must be governed by rule and not 
by humour. It must not be arbitrary, vague 
and fanciful but legal and regular;” per 
Lord Mansfield iu Wilkes’s case, 4 Burr., 2539, 
cited in Harbuns ^Sahai v. Bhairo Perahad 
Singh, 5 C. 259, 265 (1879) ; see also remarks 
in Queen Empress v, Chagan Dayaram, 14 B. 
331, 344, “362 (1890), per Jardine, J. 

(4) Ghanashan Nilkant Nadkarni v, 
Moroba Bamchandra Pai, 18 B. (1894) at 
p. 493. 

(6) Ib., p. 484 ; Bhupendra NaGi Basu 
r Banjit Singh, 41 C. 384 (1913). 

(($) Act I. of 1877, sect. 66 (J.) ; Kcir, 8. 


(7) Shadi v. Anup Singh, 12 A. 438 (1889). 

(8) Act I. of 1877, sect. 44 ; Kerr, 3 ; 
Sideswari Debi v. Abhoyeswori Debi, 15 C. 
818, 822, 823 (1888) ; Chandidat Jha v. Pad- 
manund Singh Bahadur, 22 C. 459, 464, 465, 
(1895) ; JSz parie Jijai Amba, 13 M, 390 
(1890) [removal of receiver]; Weatherall v. 
Eastern Mortgage Agency Co., 13 C. L. J, 
496 (1911). 

(9) Mun Monihey Lassco v. Ichamoyoe 
Dassec, 13 W. B. 60 (1870) ; Prosonomoyo 
Debi r. Beni Madhub Boy, 6 A. 656 (1883). 

(10) Owen V. Homan, 4 H. L. 1033; 
Sideswari Debi v. Abhoyeswari Debi, supra ; 
Chandidat Jha v. Padmanund Singh Bahadur, 
supra. 

(11) Prosonomoyo Debi v. Beni Madhub 
Ray, 6 A. 566 (1883). 

(12) Tb. 
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case of a bond fide possessor with legal titie.(l) The main principles upon 
which such discretion should be exercised have been laid down in the case of 
Owen V. Homan, (2) and those principles have been held to be as equally applicable 
in this country as in England.(3) In that case Lord^Cranworth said “ The 
receiver, if appointed in this case, must be appointed on the principle on which 
the Court of Chancery acts of preserving property pending the litigation wliich 
is to decide the right of the litigant parties. In such cases the Court must of 
necessity exercise a discretion as to whether it will or will not interfere by this 
kind of interim protection of the property. Where, indeed, the property is as 
it were in medio t in the enjoyment of no one, the Court can hardly do wrong in 
taking possession. It is the common interest of all parties that the Court should 
prevent a scramble. Such is the case when a receiver of a property of a deceased 
person is appointed pending a litigation in the Ecclesiastical Coui*t as to the 
right of probate or admini8tration.(4) No one is in the actual lawful enjoyment 
of property so circumstanced, and no wrong can be done to any one by taking it 
and preserving it for the benefit of the successful litigant. But where the object 
of the plaintiff is to assert a right to property of which the defendant is in the 
enjoyment, the case is necessarily involved in teller questions. The Court 
by taking possession at the instance of the plaintiff may be doing a wrong to the 
defendant ; in some cases an irreparable wrong. If the plaintifi should eventu- 
ally fail in establishing his right against the defendant, the Court may by its 
interim interference have caused mischief to the defendant for which the subse- 
quent restoration of the property may afiofd no adequate compensation. In 
all cases, therefore, where the Court interferes by appointing a receiver of property 
in the possession of the defendant before the title of the defendant is established 
by decree, it exercises a discretion to be governed by all the circumstances of 
the .case.” ( 5 ) 

As in the case of injunctions the Court will always look to the conduct of 
the party who makes the application for a receiver and will not interfere unless 
his conduct has been free from blame ; ( 6 ) and parties who have acquiesced 
in property being enjoyed against their own alleged rights cannot come to the 
Court for this form of relief. ( 7 ) A stronger case is generally required for the 
appointment of a receiver than for the issue of an injunction. It may well be 
that circumstances which will warrant the issue of an injunction will not warrant 
the appointment of a receiver. Accordingly, while the Court may in its dis- 
cretion refuse to appoint a receiver, it may yet consider the case to be one which 
calls for an injunction. The 'opinion of the Court of first instance is, in these 
matters, of great weight. It has all the facts and the parties before it, and is 
probably the best tribunal to decide whether it is necessary or expedient, having 

(1) Gosaain Dulmir Puri v. Tekait Hetna- Bhagwant Phatarpakar v, Shankar Ram- 

rain, 6 0. L. R. 467, 469 (1880). chandra Phatarpakar, 47 B. 388 (1892). 

(2) - 4 H. L. 1032, 1033. ‘ (5) Owen v. Homan, an^ra, 1032, 1033. 

(3) Sidefiwari Debi v, Abhoyeswari Debi, (6) Kerr, 8 ; see Baxter v. West, 28 L. J. 

iupra ; Chandidat Jha v. Padmanund Singh Ch. 169 ; cf. Wood v. Hitchings, 2 Beav. 297. 
Bahadur, aupra ; Ramjiram v. Sahgram, (7) II^. ; Gray v. Chaplin, 2 Russ. 147 ; 
14 C. L. J. 216 (1909). Skinner’s Society v. Irish Society, 1 M. & 

(4) See Joy Kally Debi v. Shib Nath Cr. 162. 

Chatter joe, Bomke, Test. 6 (1865) ; Yoshwant 



FiBST SUHISD. 
0. 40, r. 5. 


APPOINTMENT OF RECEIVERS. 


1231 


regard to tlie circumstances of the case, that a receiver should be appointed. (1) 
And a party who in appeal attacks the exercise of this discretion should show 
that the discretion has been improperly so exercised. (2) The exercise of the 
power being thus discre^tionary it would be difficult, even if it were possible, 
with any precision to make out the limits within which it is ordinarily circum- 
scribed ; but some of the principles which govern the discretion of the Court in 
such appomtment will be found considered more fully and in detail in the work 
cited (3) in those Chapters which specially treat of the cases in which a receiver 
may be appointed. * 

The best guides in the matter of interference by way of injunction and 
rt'ceiver liavc been judicially stated to be the principles which determine the 
action of Courts of Equity in England. (4) It is, in fact, on these principles that 
the T(dief given in Indian Courts by injunction and receiver is in the main founded. 

A judgment of the Court wliich is in persomm may be enforced by process 
in pmonam, that is, by atlacliment of the person when the person is within the 
jurisdiction or by sequestration of the goods or lands of the d<'fendant when 
these are within the jurisdu^tion of the Court until the defendant do comply 
with tlie judgment or oi<deT of the Court. (5) Under the authority conferred 
by the Charters of the Supreme Courts and continued by Iheir own Letters 
Patent, the High Courtf in India possess the power of enforcing obedience to 
their orders b}' attacbmejit for contempt, (6) and they have all the powers of 
a Court of Equity in England for enforcing their decrees in pi>rsonam.(l) The 
jurisdiction of the High Court to imprison for contempt is a jurisdiction that 
it has inherited from the old Supreme Court, and was confeiTed upon that 
Court by the Charters of the Crown, which invested it with all the powers and 
authoi’ity of the then Com*t of Chancery in Great Britain, and this jurisdiction 
has not been removed or affected by the Code. (8) The power of the Mofussil 
Courts to commit for contempt, otherwise', than under the authority of special 
statutory enactments confeniiig, or of case-law recognizing, that power, is a 
matter of doubt. (9) 


(1) T1u 5 Oriental Bank Uorporatioii v. 
Clobin Lall Seal, 10 C. 7i;i, 737 (1884), per 
Oarth, O.J. See also Ram Sunder Dass v. 
Kaiual .Flia, 32 C. 741 (1005), wliere it was 
also held that in considering an application 
for a receiver it was inadvisable to go into 
the general merits of the case. 

(2) Sec Shadi v. Anup Singh, 12 A. 438 
(1889). 

(3) WoodiolTc'fc. 1<<!ccivers. 

(4) See Nusserwanji Merwanji Panday v 
Gordon, 6 B. 260, 284, 279 ; Sideshwari Debi 
V. Abhoyeswari Bobi, 15 C. 818, 822, 823 
(1888) ; Chandidat Jha v, Padmanund Singh 
Bahadur, 22 C. 459, 464, 465 (1895) ; and 
cases cited in Woodrofle’s Law of Injunctions, 
pp. 3 , 4 . 

(6) Penn v. Lord Baltimore, 1 Ves. 444, 
vide aaie. Woodroffc, 39. 


(6) Hassonbhoy v. Cowosji Jehangir 
Jassawalla, 7 B. 1 (1881); Navivahoo v. 
Naratam Dos Candas, 7 B. 5 (1882). 

(7) H. H. Shrimant Maharaj Yashvontrav 
Holkar v. Oodabhai Cursotji Ashburnor, 14 
B. 353, 359 (1890), per Sargent, C.J. ; 
citing Martin i\ LawrencO, 4 C. 055 (1879) ; 
Hassonbhoy v, Co was] i Jehangir Jassawalla, 
7 B. 1 (1881). 

(8) Martin v. Lawrence, 4 C. 055 (1879), 
per White, J. ; Hassonbhoy v. Cowasji 
Jehangir Jassawalla, aupra, 4 ; Navivahoo 
V. Naratam Das Candas, supra, 12, 13; 
R. V. Thnmal Rcddi, 24 M. 523, 648, Note 
(1900). 

(9) See Hassonbhoy v. Cowasji Jehangir 
Jassawalla, supra, at p. 3; Navivahoo v. 
Naratam Das Candas, supra, at pp. 13, 14. 
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A receiver is an officer of the Court, and the Court will, therefore, see that 
he performs his function, and will protect the agent appointed under its ordcrs.(l) 
Being such officer, his possession is simply the possession of the Court, and to 
such an extent is this the case that any attempt to disturb that possession 
without leave of the Court is a contempt of Court. (2) Thus an attachment 
of money in the hands of the receiver is an interference with the Court's possession 
through its officer the receiver, and may not, therefore, be made without the 
Court’s leave first obtained.(3) The mere appointment of a receiver operates 
as an injunction against the parties, their agents and persons claiming under 
them, restraining them from interfering with the possession of the receiver 
except by permission of the Court.(4) The Court requires and insists that 
application should be made to it for permission to take possession of any property 
of which the receiver has taken, or is directed to take, possession. The rule is 
not confined to property actually in the hands of a receiver. The Court will 
not permit any one, without its sanction and authority, to intercept or prevent 
payment to the receiver of any property which he has been appointed to receive, 
though it may not be actually in his hands.{5) The form in which the Court 
usually enforces its order in the matter of receivers is^iin extreme or aggravated 
cases, by committal to prison, or ordinarily by ordering the party in conkmpt to 
pay the costs and expenses occasioned by his improper conduct, and the costs 
of the application. In cases where the contempt consists in entering upon 
laud in the possession of a receiver or in bringing an action against the receiver, 
or against a party over whose property a receiver has been appointed, th(^ Court 
I’cstrains by injunction the trespass or prosecution of the action, and orders 
the party in contempt to pay the costs of the application.(6) The lligh Courts 
in India being Superior Courts of Record have full powers to punish for contempt 
of their orders conunitted either directly or through interference with the action 
of officers appointed by them.(7) It has already been observed that the nature 
and extent of the powers of Mofussil Courts in the matter of contempt is doubtful 
in the absence of express statutory provisions on the subject. -The Code does 
not directly provide for the case of the breach of or the enforcement of orders 
under r. 1 (otherwise than in execution of a decree) as it does in the case of 
interlocutory orders under 0. XXXIX. rr. 1, 2. But the order appointing a 
receiver operates per se as an injunction, and if necessary, for the purpose of 
giving express effect to the order, an injunction may be granted in terms. 
Although ordinarily the receiver docs not himself apply for commencing pro- 
ceedings by way of contempt, and, generally speaking, action is taken by the 
parties beneficially interested, there is nothing to prohibit his doing so. (8) 

When a receiver is appointed by an Appellate Court, the latter has, even 


( 1 ) Dinouanth Srcomoncc v. 0. S. Hogg, 
2 Hay, 396, 397 (1863). 

(2) Wilkinson v. Gangadhar Sircar, 6 
B. L. R. 486, 487 (1871) ; Kerr, 139. 

(3) Kahn v. Ali Mahomed Haji Umor, 
16 B. 577 (1892); followed in Mahommed 
Zohuruddceu v. Mahommed Noorooddeon, 
21 C. 86 (1893). The Sheriff may not 
disturb the possession of a receiver ; Kerr, 


173, 174; Woodroffe, 41. 

(4) Mahommed Zohu];^ddeen v. Mahommed 
Noorooddeen, sttjwa, at p. 91, 

( 6 ) Kerr, 160 ; Ames v. Birkenhead Docks, 
20 Bear. 363. 

( 6 ) Kerr, op. cit. 171-173. 

(7) Vide antCt and cases there cited. 

( 8 ) Grey v. Woogramohun Thakur, 28 C. 
100 (1900). 
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ftlthougli the appeal be no longer pending, jurisdiction to deal with matters 
[’elating to the receiver, including proceedings for contempt, until he has had 
his accounts passed by it.(l) A receiver, being a mere officer of the Court, is 
bound to obey every order of the Court, and if he neglects or refuses to comply 
therewith, he stands in no better position than any other person, and may be 
punished in the same way. (2) 

Who may be appointed.— In cases other than those in which the Court 
Receiver or Collector is appointed^any person may be selected subject to certain 
general rules which have their basis in the nature of the office of a receiver and 
the functions to be discharged by him. Inasmuch as a receiver is required 
to bo an impartial person, the person chosen should, as a general rule, be wholly 
disinterested in the subject-matter of the suit. The Court may, however, 
with the consent of all the parties, or in very special cases without such consent , 
appoint as receiver a person who is mixed up in the subject-matter of the suit, 
if it is satisfied that the appointment would be attended with benefit to the 
estate. Where the defendant in a suit for partition made an apj)lication regarding 
the custody of the propei^y, and the Court directed suo motu that pending the 
suit the plaintiff should have the control and management of one part of the 
property and the defendant should have the same power over the rest, it was 
held that this order was legal and proper and practically amounted to an order 
under r. 1.(3) Apart from the question of interest, the Court will consider the 
character and qualifications of the pirson proposed ; his familiarity witli the 
kind of property to be managed, his place of residence with reference to 
the estate to be managed, his ability to spare sufficient time for the duties of his 
office, and other similar facts bearing upon the appointment. (4) The second 
general rule is that the Court is averse to appointing as receivers persons occupy- 
ing relations of trust as trustees, executors, or otherwise towards the property 
or estate which is the subject of the receivership. The reason of this rule is 
that the Court is exceedingly jealous of appointing any person to a receivership 
whose duty it would otherwise be to watch the proceedings of the receiver, or to 
call him to an account for his management.(5) 

In all cases the selection of a particular person for the receivership is regarded 
as a matter of judicial discretion to be determined by the Court according to the 
circumstances of the case. The exercise of this, like all other matters of judicial 
discretion, will rarely be interfered with by an appellate tribunal, and it may be 
stated, as a general rule, that to induce an Appellate Court to interfere with the 
decision of an inferior tribunal in the selection of a receiver, it is necessary to show 
some “ overwhelming objection in point of propriety of choice, or soine objection 
fatal in principlf to the person named.(6) 

Kerr, 119, 120. 

( 6 ) WoodroflFe, ib. 

( 6 ) Cookes V. Cookes, 2 Be G. J. & S. 620, 
at p. 628, per Knight Bruce, L. J. ; Perry v. 
Oriental Hotels Company, L. R., 6 Gh. App. 
420 ; High, soot. 65 ; Jibanessa v, Mafidanessa 
17 C. W. N. 681 (1913). 

4 K 


(1) Ib. ; vide ante : Woodroffo, 42. 

(2) Beach, sect. 248, where also a liqui- 
dator is in possession the receiver will be in 
oontempt if he move against him without 
leave. Kerr, 174, 175. 

(3) Dan Prasad v. Gopi Kishan, 36 A. 19 
(191.3). 

(4) Woodroffe, 46 ; High, aefots. 64, 68, 69 ; 
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A receiver may l)e appointed of any property, whether move able or im- 
moveable, provided it is the subject matter of a suit or under aitachnent ; and 
probably, though the italicized words have now been omitted, the appointment 
will be limited to such cases. In, however, suits for partition of joint estates 
the Court has jurisdiction to place the whole of the estate out of which the 
plaintiff seeks to have his share partitioned, in the hands of a receiver, and to 
order that the latter shall be at liberty to raise money on the security of the 
whole of such joint estate. (1) Receivers have been appointed of undivided 
shares, though Equity is generally averse to extending the aid of a receiver, as 
between joint owners or tenants in common.(2) 

Time when receiver may be appointed.— A receiver maybe appointed 
during the pendency of the litigation at any time before decree. The applica- 
tion for a receiver may be made at any stage of the action, according as the 
urgency of the case requires it. Where proceedings are already pending an 
order for a receiver may be made in these proceedings without any fresh suit 
being instituted. If the appointment of a receiver is a substantial object of 
the action the plaint should contain such a prayer and if it does not, upon 
amendment a receiver may be obtained. (3) A receiver may also be appointed 
or continued (4) by the decree ; or the appointment may be made after the 
decree ; (5) even though it had been previously refused, if a state of facts en- 
titling the party to a receiver were made to appear in the proceedings in 
the cause.(6) Under r. 1 a receiver may be appointed of any property after its 
sale in execution of a mortgage-decree and before the confirmation of the sale. (7) 
The provisions of this rule are not controlled by sect. 95 of the Bengal Tenancy 
Act. (8) A receiver will be appointed at the instance of a mortgagee when the 
interest payable under the security is in aTrear.(9) 

’ Time from which appointment takes place. — Where an order is made 
that a certain person, upon his giving security, be appointed receiver, the order 
appoints the receiver conditionally upon his giving security only ; a receiver 
becomes such on giving security. When he has done that he can take possession. 
He- is not legally clothed with the character of receiver, nor able to perform ii s 
duties, until he has given security and his recognizances are perfected. It 
has been held that the appointment of a receiver as far as it affects the rights 
of creditors or third parties dates not from the order appointing him, but from 
the completion of the security required to be given by the order, and, accord- 
ingly, until the appointment has been completed, a judgment-creditor is not 


( 1 ) Poroahram Mookerjoo v. Omerto Nath 
Mitter, 17 C. 614 (1890). 

(2) High, sect. 606 ; Woodroffe, 50 ; Joy- 
narain Geeree v, Shibporsad Geeree, 6 W. R. 
Misc. 1 (1866). 

(3) Kerr, 128; H. v. II., 1 Ch. D. 276, 
Seton Deor. 662. 

(4) Motivahu v. Promvahu, 16 B. 611, 612 
(1892); Mathusri Umamba Boyi Saiba v. 
Mathusri Dipamba Boyi Saiba, 19 M. 120 
(1896); IHx parte Jijai Amba, 13 M. 390 


(1890). 

( 6 ) Shunmugau v. Moidin, 8 M. 229, 233 
(1884) ; Korr, 131. 

( 6 ) Att.*Gen. v. Maypr of Galway, 1 Moll. 
96, 104 ; Korr, 132. 

(7) Madaueswar v, Mohamaya, 13 C. L. J. 
487 (1911) ; 15 a W. N. 672. 

( 8 ) Ib. . 

(9) Eastern Mortgage and Agenoy Go. v. 
Rakca Khatun, 16 C. W. N. 997 (1912). 
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debarred from proceeding to execution.(l) But in a later case it Juia been held 
that the appointment of a receiver is complete on the entry of an order of 
appointment, although he may not be able to take actual possession of the 
property until the security is approved.(2) If no security is required (which 
should appear upon the face of the order) the appointment is complete upon 
possession being taken under the order. (3) When, as will be done in urgent 
cases, an inUrlm receiver is appointed for a limited time without security, he 
becomes an officer of the Court and is legally clothed with that character from 
the date of his appointment. (4) The receiver’s liability, however, to account 
m respect of monies received and exiiendcd by him as receiver at once arises 
whether the security has been completed or not.{6) As far as respects parties 
to the action, the rents and profits of the estato over which a ri'ceiver has been 
appointed are bound from the date of the order for the appointment, (6) but the 
latter docs not dat(‘ back to the date of the applic,ation.(7) TJiough outsiders 
may not be affected until the comph'tion of the security, the parties t<^ ihc suit 
may, bedore such time, be restrained from touching the property.(8) 

Duration of receivership.— Except (acc-ording to English practice) in 
the case of managers, there is often no limit of time fixed. (9) When this is 
the case, and the suit is dismissed, the dismissal of the suit will in general operate 
as a discharge of the receiver. But if the suit is decreed and no limit is fixed 
in the appointment of a receiver, it is not necessary for lh(‘ judgment to direct 
that he be continued. (10) Sometimes the receiver is only appointed until judg- 
ment, that is, during the pendency of the suit or until fmther orders. When 
this is the cas(', if Ik^ is to continue receiver the judgment must so direct, and 
as this is practically a new appointment, further secuiity must be given unless, 
as is usually the eas(', the security originally given is made applicabki to any 
continuation of the ai)pointment.(ll) It is within the discretion of a Court 
appointing a receiver in a suit to order that the office should continue perma- 
nently after the decree when such continuance is necessary or for so long as it 
may be so. (12) 


(1) Edwards v. Edwards, L. K. 2 Ch. D. 

291, 296. In Defries v. Creed, 34 L. J. Ch. 
607, it was held that there was no con- 
tempt, possession having been taken after 
the receiver was nominated, but before he 
had passed his recognizances and before ho 
had been actually appointed; and see Ex 
parte Evans, Ee Watkins, 13 Ch. D. 262, 266 ; 
High, sect. 121 . ' contrary rule generally 

prevails in the Amerj< .’n Courts, in which it 
is held that upon the iiling of the bond the 
receiver’s title has relation back to the date 
of his appointment, and such title has been 
upheld against creditors levying upon the 
property between the date of the appoint- 
ment and the filing of the bond ; High, sect. 
L21A. ; and see Beach, sect. 168. 

( 2 ) Rowland Hudson v. John Pierpont 
yiorgan, 13 C. W. N. 664 (1909). 


(3) Morrison v. Skerne Iron Works Co , 
GO L, 'J\ 688. As to forms of appointment, 
SCO Seton, 760. 

(4) Taylor v. Eckersley, 2 Ch. D. 302 ; 6 
Ch. D. 741. 

(6) Smart v. Flood, 49 L. T, 457. 

(6) Lloyd V. Mason, 2 M. & C. 487 ; Cud- 
rington v. Johnston, 1 Boav. 620. See 
Wickens v. Townshend, 1 R. & M. 301 ; Me 
Birt, 22 Ch. D. 604. 

(7) Me Claike, 1898, 1 Ch. 339. 

(8) See Defries v. Creed, 34 L. J. Ch. 607. 

(9) Kerr, 140 ; WoodrolTe, 59 et seq. 

(10) Kerr, 146. 

(11) Ib. In Motivahu v. Premvahu, 16 B. 
611, 612 (1892), the receiver who had been 
IM-eviously appointed was continued by the 
decree. 

(12) Mathueri Umamba Boyi Saiba v. 
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Mode of appointment. — A receiver wiD not be appointed under tbe Code 
unless an action is pending, or the property be the subject of attachment (Me 
ainie). A plaint should be filed claiming a receiver, where the obtaining of it 
is a substantial object of the action. Application should be made upon, or 
after, the filing of the plaint and before, or after, service of the writ. An applica- 
iion for a receiver may be made on motion or on petition. The party applying 
may either move to obtain a rule nisi or serve notice of motion. If the matter 
be urgent, he may apply for an ad receiver until the hearing of the applica- 

tion, or lie may apply for leave to serve short notice of motion. It is submitted 
that und(^r the Code the Court possesses the power of appointing a receiver at 
the instance of the defendant, but that the exercise of such juiisdiction will be 
limited to cases where the defendant’s claim to relief arises out of the plaintiff’s 
cause of action or is incidental to it : but that if tbe relief sought by a defendant 
is not connected with the subject-matter of the plaint, the defendant must, if 
he desires a receiver, institute an action of his own for such purpose.(l) Applica- 
tion for a receiver may be made cither ex farte or on notice, but it is only in 
case of emergency that a receiver will be appointed upon an ex 'parte application, 
as where there is any risk of the defendant defeating the applicant’s object by 
jiiaking away with the property on being served with notice of application for 
a receiver. The Courts, however, are very averse to the exercise of jurisdiction 
upon application ex park.{2) The motion should be properly founded on 
affidavits, copies of which should be served with notice of the application; 
althougli, if the pa])ers on which the moving party seeks relief are already in 
file on the cause, it is sufficient to refer to them in the notice. It is not regarded 
as necessary or essential to the appointment of a receiver that the facts upon 
which the application is based should be set forth in the pleadings, but it is 
sufficient if they are presented to the Court by affidavit upon the hearing of the 
motion. It is proper, on denying a motion for a receiver to give leave to the 
moving party to renew his motion upon additional proof, if it appears that he 
may, by obtaining new proof, present a strong case for the relief sought. And 
it is competent for a plaintiff to ask for and for the Court to appoint a receiver 
after a hearing and even after a rehearing, and refusal when an altered state of 
facts is presented showing an appropriate case for the relief. But when the 
application has once been before the Court and has been denied, a receiver 
will not be appointed upon a subsequent application upon a simple motion for 
that purpose founded upon the same papers as before without affidavits or 
additional proof, showing a necessity for the relief. The person whose property 
it is sought to place in the receiver’s hands must be made a party to the suit in 
order that he may have an opportunity of resisting the application, the granting 
of which might result in irreparable injury to his interests.(3) 

Security. — ^Every receiver appointed must give such jecurity (if any) as 
the Court thinks fit, duly to account for what he shall receive in respect of 
the property. (4) As a general rule, security is required, but if, as in exceptional 


Mathusri Dyamba Boyi Saiba, 19 M. 120 (2) Kerr, 127, 128; High, sect. 11]. 

(1895); and see Ex park Jijai Amba, 13 M. (*3) High, sect. 17. 

390 (1880). (4) R. 3 ; Woodroffe, 65. 

(1) See Woodroffe, 61. 
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cases, no security is to be given, it should be so stated in the order. Where a 
person is appointed receiver subject to his giving security, the order is not 
effective until security is given.(l) According to English practice, where there 
is evidence of immediate danger to the property and there is no time for the 
receiver to complete his security, an interim receiver may be appointed without 
security for a limited period, or until a receiver should be appointed under a 
reference for that purpose upon the undertaking of the person so appointed 
infmm receiver, if he be the plaintiff, not to deal with the property except under 
the direction of the Court, and to abide by any order which the Court may think 
fit to make as to damages or otherwise. In other cases where the case ivS urgent 
and there is no time for the rc^ceiver to complete his security, the i)arty moving 
the Court must enter into an undertaking as to damages and for the receipts of 
the receiver ; or must undertake that the person so appointed reciciver shall 
give such seemity as the Court can enforce that he will pieservo intact the 
property of which he is appointed receiver.(2) There seems to be no reason 
why this course should not be followed in this country if necessary. In any 
case the Coui t might dispense \vith security or, in the case of the High Court, 
appoint the Court rcccdvej. The Court has, moreover, where there was great 
danger to the property, appointed a receiver without security and directed him to 
take possession before the order of appointment was formally drawn up.(3) 

Effect of appointment. — A receiver duly appointed is from the moment 
of his appointment an officer of the Court and entitled to the possession of the 
property comprised in the order appointing him. The effect of the appointment 
is to remove the parties to the action from the possession of the property, (4) 
subject to this that the Court cannot remove from the possession or custody of 
property under attachment any person whom the parties to the suit or some or 
one of them has or have not a present right so to remove. (5) The appointment, 
however, though it may operate to change possession, has no effect itself upon 
the title to the property in any way, and determines no right as between the 
parties. (6) Kcceivers and managers are only (uistodians of the proi)erty of 
which they take possession. The Court in an action for a receiver deals with the 
possession only until the right can be determined, if the right be the subject- 
matter in dispute between the parties or until the incumbrances have been 
cleared oft’, if the appointment has been made at the suit of an incumbrancer. 
The title is in no way prejudiced in theory or principle by the appointment, (7) 
and remains in those in whom it was vested when the appointment was made. (8) 
The possession of the Court by its receiver is the possession of all parties to the 
suit according to their titles. His appointment is not for the benefit of the 


( 1 ) Korr, 138, 139 ; In re Roundwood Ck)l- 
liery Co., 1897, 1 Ch. 373 ; High, sect. 121 ; 
Rowland Hudson v. John Piorpont Morgan, 
13 C. W. N. 664 (1909) (tho appointment is 
complete on the entry of the order of ap- 
pointment, although ho may not be able to 
take possession). 

(2) Kerr, 143. 

(3) Woodroffe, 67. 


(4) Kerr, 149 ; r. 1 , ante. 

( 6 ) R. 1 . 

( 6 ) Orr V. Muthia Chetti, 17 M. 504 (1893) ; 
Boaoh, sect. 1 . 

(7) Kerr, 149, 162, 

( 8 ) Beach, sect. 209; the object of the 
appointment is not to divest a rightful owner 
of the title but to protect the propesrty by 
taking possession : ib., sect 221 . 
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plaintiff merely, but for all other persons who may establish right in the cause. 
Ho is not the particular agent of any party but an officer of the Court.(l) With 
regard to the limitations on his title, it is to be observed that his possession is 
subject to all valid and existing liens upon the property at the time of his appoint- 
ment, and it does not divest a lien previously acquired in good faith. (2) The 
rights of the parties to an action are not interfered with by the appointment. (3) 
It is not averse to either party.(4) If at the time a receiver is appointed a 
party claiming h right in the same subject-matter under a title paramount 
to that under which the receiver is appointed is in possession of the right which 
he claims, the appointment of the receiver leaves him in possesBion.(5) The 
appointment of a receiver is a matter which does not concern mortgagees or 
prior incumbrancers, for a receiver in the exercise of his authority will be obliged 
to respect former orders of the Court ; and prior incumbrancers are at liberty 
to take such proceedings in behalf of their own interests as they may think fit. (6) 
The appointment operates as an injunction against the parties, their agents 
and persons claiming under them, restraining them from interfering with the 
possession of the receiver except by permission of the Court. (7) The order does 
not, however, create a charge, but it operates as am injunction to restrain the 
defendant from himself reiiciving the proceeds of sale. (8) A receiver of land 
never takes actual possession ; he only receives the rent ; nor does he receive 
such rent and profits by virtue of an estate or title vested in him, but he collects 
the same merely as an officer of the Court upon the tith‘ of some persons parties 
to tlie action. (9) 

PosseBsion and interference with possession of receiver.— The 
receiver being the officer of the Court from which ho derives his appointment, 
his possession is exclusively the possession of the Couit, the property being 
regarded as in the custody of the law, in gremio legis for the benefit of whoever 
may be ultimately determined to be entitled thereto. The possession being 
therefore that of the Court may not be disturbed without the leave of the Court, 
and any person who disturbs such possession is guilty of a contempt and liable 
to punishment therefor. No one is entitled to interfere with the possession 
whether ho (claims under, or paramount to, the right which the receiver was 
appointed to protect. (10) Thus an attachment of money in the hands of the 
receiver is an interference with the Court’s possession and may nol, therefore, 
be made without the Court’s leave first obtained. (11) When the Court appoints 

( 1 ) Kbit, 153. ( 8 ) MahommcdZohuruddeenv.Mahomwed 

(2) High, sect. 138; Beach, soot, 202. Noorooddeen, 21 Cal., 91 (1893). 

(3) Kerr, 161. (9) Ex parte Evans, 13 Ch. B. 265 ; Vino 

(4) Beach, sect. 222. r. Raloigh, 24 Ch. D. 243. 

( 6 ) Kerr, 149, 164 ; Evelyn v. Lewis, 3 Ha. (10) High, sect. 134;. Kerr, 168-160; 

472 ; Bryant v. Bull, 10 Ch. D. 155. Kahn v. Ali Mahomed IJaji Umer, 10 B. 677, 

( 6 ) Bryant v. Bull, supra ; the appoint* 679 (1892) ; Woodroffe, 71, 

ment of a receiver ia for the benefit of incum- (11) Kahn v. Ali Mahomed Haji Umer, 

branoers only so far as expressed to bo for 16 B. 577 (1892) ; followed in Mahommed 

their benefit, and as they choose to avail Zohuruddeen v. Mahommed Noorooddeen, 21 
themselves of it : Kerr, 153, 154, 156. C, 86 (1893). A judgment-creditor cannot 

(7) Poster v. Townshond, 2 Abb. N. 0. 29, without leave execute against property in 

46 (Amcr.) ; Beach, sect. 211 . the hands of the receiver : Jogendra Nath 
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a receiver it requires the parties to the action to give up tlie possession to the 
receiver of all property comprised in the order, and treats them as guilty of 
contempt if they refuse to do 8o.(l) 

As a general rule appointment of more than one receiver whether by the 
same or a different Court, except in case of joint receivers, is not allowable. (2) 
If at the time a receiver is appointed a party claiming a right in the same subject- 
matter is in possession of the right which he claims, the appointment of the 
receiver leaves him in possession of the right, and does not interfere with the 
exercise of it.(3) If, on the oth«r hand, the claimant is out of possession, ho 
must apply to tlie Court before he institutes any legal proceedings affecting 
the possession which the receiver has acquired, (4) even where the receiver has 
been appointed without prejudice to the rights of persons having prior c]iarges.(5) 
So, too, where a receiver has been appointed over the estate of a tenant in 
possession, though the appointment does not affect the rights of the landlord, 
the latter will not be permitted to exercise these rights, as, for example, the right 
of distraint without first obtaining the leave of the Court. ((>) 

Parties whose rights are interfered with by having a receiver put in their 
way may, on making a pifoper application to the Court, obtain all that they may 
justly require. The Court lias the power, and will always take (-are to give 
a party who applies in a regular manner for the protection of his rights, the 
means of obtaining justice, and will even assist him in asserting that right and 
having the benefit of it.(7) The course of a party who claims a right paramount 
to that of the receiver, or rather to that of the party obtaining the receiver, 
is eithc]* to apply on notice in the action in which the receiver was appointed 
and to come in and be examined pro interesse suo, or to apply for leave to proceed 
by action notwithstanding the receiver’s possession. (8) The application in 
the suit is usmilly framed in the alternative that the receiver do accede to the 
plaintiff’s demand or that the latter may be allowed to proceed. (9) In most 
instances a party aggrieved may have ample relief by application on motion to the 
Court appointing the receiver. In most cases of claijns against a receiver the. 


GoBsain v. Dobendro Nath Gosaain, 20 C. 
127, 129 (1898) ; Hem Chunder v. Prankristo, 
1 C. 403 (1870), and first two cases ; Sarat v, 
Apurba, 15 C. W. N. (1911) ; 14 C. L. J. 55 
(and each creditor must obtain leave). 

(1) Woodroffe, 70. 

(2) Ib., 78. 

(3) Evelyn v. Leww, 3 Ha, 472 ; Wells v. 
Kelpin, 18 Kq 298 ; Underhay v. Head, 20 
Q. B. D. 209 ; Kerr, 104. 

(4) Evelyn r. Lt wis, supra, 475 ; Kerr, 
104, 159. 

(5) Bryan v. Corniick, 1 Cox. 422 ; Langton 
V. Langton, 7 1). M. and G. 30 ; Kerr, 165. 

(0) Sutton V. Bees, 9 Jur. N. S. 466 ; Kerr, 
165. See also as to distraint, ib., 168, 169. 

(7) Kerr, 166, 166; Woodroffe, 80. 

( 8 ) Kerr, 166. As to form of notice of 
motion or summons for examination pro 


interessa suo, see Dan. Ch. Forms, 1698; 
with resiwct to the practice on examination 
pro interesse suo, see Brooks v, Grcathead, 1 
J. & W. 179 ; Harnlyn v. Lee, 1 Dick, 94 ; 
Gomin© V. West, 2 Dick, 472 ; Hunt v. Prist, 
ib. 640 ; Anon., C Ves. 287. The effect of 
such an examination may generally bo 
obtained on motion or petition when a refer- 
ence to inquire into the claim will if requisite 
bo ordered : Walker v. Bell, 2 Mad. 21 ; 
Dixon i». Smith, 1 Swan, 457 ; Dickinson 
V. Smith, 4 Mad. 177; Dan. Ch. Pr., 921, 
1696. Bissossuree Debi v. Sookram Das 
Mohunt, 15 W. R. 347 (1871), appears to 
have been a case of this kind ; but the 
report is so meagre that it is not clear why 
the application was refused. 

(9) Kerr, 167. 
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remedy by motion is adequate, and any person having such a claim may resort 
to this summary remedy. The more common practice and that which has been 
generally commended by the Court, is to hear and determine all rights of action 
and demands against a receiver by petition in the cause in which he was appointed 
without remitting the parties to a new and independent suit. And it rests 
wholly within the discretion of the Court to grant leave to bring an independent 
action against its receiver or to determine the controversy upon petition in the 
original cause. (1) 

Suits and applications against receiver. — It would be inconsistent with 
the main purpose of a receivership (to preserve property in controversy fetdenie 
lite) which devolves upon the Court the duty of protecting its possession, as 
well as incompatible with the dignity and authority of the Court, to allow its 
officer to be summoned before any tribunal in respect to the property in his 
hands, at the will of any and every person who has, or imagines he has, a just 
cause of action, or who for sinister purposes might institute a fictitious suit 
against him. On the other hand, to deny to those having just causes of action 
or claims which call for the adjudication of the Courts of Law or Equity, all 
opportunity for investigation and all right to a propcni remedy, simply because 
the property to which they must look for reparation has been seized by the 
Court and is in its keeping, would violate the fundamental principles of personal 
rights. The difficulty thus presented has been overcome by requiring all those 
who desire to bring suit against a receiver fust to obtain leave to do so from the 
Court which appointed him. The Court usually grants such leave unless it 
appears clearly from the application of the claimant that his demand has no 
legal foundation ; the petition should therefore show a probable cause of action' — 
one demanding adjudication by proceedings in Court. (2) . If a’ receiver duly 
appointed and in possession of the property in controversy, be sued without the 
leave of the Court appointing him first obtained, the parties who bring the suit 
may be subjected to proceedings in contempt of Court and punished accordingly. 
The proceedings in a suit so brought will generally be restrained by injunction, 
or stayed or set aside on motion. Whether the party proceeding at law did or 
did not know that a receiver has been appointed over the property, or however 
clear his right may be, the Court will restrain the prosecution of the claim if it 
be instituted without leave. (3) It has even been held that the consent of the 
Court to an action against a receiver is a condition precedent to the right to sue, 
and cannot be rectified by a subsequent application for permission to continue 
the action brought without such permission. (4) But several later cases have dis- 
agreed with this.{5) 


( 1 ) See Woodroffo, 81 ; High, sects. 254, 
264B; Kerr, 168, 170; Mahomed Mehdi 
Galistana v. Zoharra Begum, 27 C. 285 
(1889). 

( 2 ) Beach, sect. 052; Miller v. Ram 
Ranjan Chackravarty, 10 C. 1014 [a receiver 
cannot be sued except with the permission of 
the Court] ; Kerr, 170. It is not the course 
of the Court unless it is perfectly clear that 
there is no foundation for the claim to refuse 


liberty in any case to try a right which is 
claimed against its receiver: Randfield v. 
Randfield, 3 Dc G. F. & tl. 766 ; but the 
application should show a probable ground of 
recovery : High, sect. 254 ; Woodroffo, 85. 

(3) Beach, sect. 663 ; Kerr, 168, 172. 

(4) Pramatha Nath Gangooly v. Khettra 
Nath Bannerjee, 32 C. 270 (1904), aed qu. 

(5) Sarat r. Apurba, 15 C. W. N. 925 
(1911); Banku v. Harendra, 15 C. W. N. 54 
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It rests in the discretion of the Court to allow a party claiming rights against 
its receiver to bring an independent action against him or to compel such party 
to proceed'against him by petition in the action in which he is receiver. ( 1 ) When 
a Court is asked to give leave to sue its receiver, it may, and usually must, 
examine into the merits of the claim to ascertain whether a suit is necessary 
or proper for its adjudication, but such examination and the order made upon 
it cannot be used by either party as in any way affecting the merits of the case, 
The order simply permits a judicial investigation to be made ; the examination 
is not itself a trial, nor is the decisi^m an adjudication upon the merits. ( 2 ) 

Generally a receiver cannot be held personally liable in an action brought 
against him in his ojBftcial capacity, the judgment being entered only so as to 
affect the funds in his hands. (3) An action cannot be brought against a receiver 
by a person at whose instancii he was iippointcd.(4) If a special case be made 
out, the Court will allows a party to continue an action, notwithstanding that 
it has been commenced without leave. (5) 

An application for leave to sue a receiver may be made ex parie at the time 
of presenting the plaint and not in the suit in which the receiver has been ap- 
pointed or on notice to tl)|^- parties, ( 6 ) though it would appear that the latter 
course of applying in the suit has sometimes been followed. (7) Any order 
declaring that leave to sue is not necessary will not bind the parties who are not 
present. ( 8 ) 

“ Any property.” — A considerable portion of the text-books is occupied 
with a discussion of the cases or instances in which receivers will be appointed, 
and references are given to all the decisions in which receivers liave, in fact, 
been appointed or refused. This mode of treatment had its origin in the fact 


(1910); Maharaja of Burdwan v. Apurba, 
15 C. W. K. 872 (19J1); and seo Satya 
Krisal Bonerjee v. Satya Bhupal Banerjoc, 
19 C. L. J. 191 (1913) (Cjourt after dealing 
witli the contempt may give leave to pro- 
ceed). 

(1) Beach, sects. 954, 709; High, soots. 
264, 264B, 255. It is common practicH) 
instead of asking leave to bring action to 
intervene in the original suit by petition, and 
some cases arc more conveniently so tried 
than by separate action : Beach, sect. 654 ; 
Woodroffe, 86. In the suit of Suttya Sunkur 
Ghmal v. Rani Golap Moneo Dossee, an 
application was inade (3 Sept, 1900, cor. 
Ameer All, J.) for an order that the receiver 
who had put up proi>rrty of the parties for 
lease and who had subsequently refused to 
grant a lease to the highest bidder, should 
grant a lease to the applicant or return his 
deposit money or be discharged as to ^^h 
share of applicant. In the affidavit filed 
against the application objection was taken 
that the matter was properly one for a suit, 
but the objection was not prei^d at the 


hearing, and the Court disposed of the 
appheatiom 

(2) Beach, sect. 657. 

(3) Ib., sects. 716, 718. 

(4) KeiT, 160-161. 

(6) Ib., 107 : Gower v. Bennett, 9 L. T., 
310. Seo Aston v. Heron, 2 M. A K. 397. 
If an action has boon brought or the posses- 
sion interfered with without leave, the order 
restraining these acte will also give leave 
or direct that the party be examined pro 
interesse suo ; Johnes v. Claughton, Jao. 673.; 
as to whether leave to sue is jurisdictional, 
seo High, sect. 264A. 

(0) Ib. 

(7) See Kumar Suttya Suttya Ghosal v. 
Rani Golapmoni Debi, 6 C. W. N. 27 (1897) ; 
Woodrofie, 89. 

(8) Chartered Bank of India, Australia and 
China v. Hurish Chunder Neogy, supra. Seo 
also os to suits against receiver, Kumar 
Suttya Ghosal v. Golapmoni Debi, 5 C. W. N. 
27 (1897) ; Surender Koshub Ray v. Doorga- 
soondry Dosseo, 15 C. 263 (1888). 
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that in its inception the law of receivers was a case-nmde law of very gradual 
growth declared from time to time as necessity arose and with reference to the 
particular circumstances of the case in which the jurisdiction was exercised. 
Though precedent was added to precedent, there was yet no general statutory 
statement of the nature and extent of this form of jurisdiction which could 
only be ascertained by an enumeration of all the cases in which it had been 
exercised. This course is, however, no longer necessary or expedient. An 
excessive citation of case-law, even where it is not, as is sometimes the case, 
of doubtful authority or incapable to present circumstances, too often serves 
no other purpose than to confuse and to obscure the plain provisions of modern 
Statutes and Codes. (1) 

The effect of the English Judicature Act was to enlarge very much the 
powers which the Court of Chancery formerly possessed, and tlicre is now no 
limit to the power of the Court to appoint a receiver except that such power 
is only to be exercised where or convenient.''^ The words have now been 
adopted in r. 1, ante. Here again the question to be determined is one in the 
main, if not entirely, of fact. The Court may, in any pending litigation, appoint 
a receiver if the circumstances of the particular cas^ require it. A Judge has, 
therefore, a wide discretion. But that discretion must be judicially exercised. (2) 
Though the dis(;retion to grant relief will in the main be influenced by the par- 
ticular facts of ea(rh case, it must also be guided by certain broad and well- 
established principles which have governed previous practice, and which, though 
unexpressed, may be said to underlie the provisions of the Code. (3) 

In the first place, the jurisdiction thus given must not be lightly but must 
cautiously exercised. (4) The relief is not one ex dehiio justitiw but one whicli 
is pm’ely within the judicial discretion of the Court. The powoj’ to appoint a 
receiver is not to bo generally exercised as a matter of course, and it is not a 
reason for allowing an application that it can do no hanu to appoint a receivci*. 
The appointment of a receiver is, in many cases, a matter for the most serious 
consideration, for the Court, by taking possession at tlie instance of a plaintiff, 
may be doing a wrong, in some cases irreparable, to the defendant. For if 
Ihe plaintiff’ should eventually fail in establishing his right, the Court may, by 
its ifiterm ijiterference, have caused mischief to the defendant for which tlie 
subsequent restoration of the property may afford no adequate compensation. (5) 

In an application for the appointment of a receiver it is sufficient if a j}rimn 
facie title to the property over which the receiver is sought to be appointed is 
made out. The removal of property has been considered a sufficient ground. (6) 


( 1 ) Woodroffo, 90. 

(2) Srimati Mathura v. Shibdayal, 14 
0. W. N. 262 (1909) ; Ramjiram v. Saligrain, 
14 C. W. N. 248 (1909). 

(3) Woodroffc, 97. 

(4) Mun Mohinco Dassee v. Ichamoyeo 
Dassee, 13 W. R. 60 (1870). 

( 6 ) Woodroffe, 97, 98 ; sco observations 
as to injunction which d fortiori apply in the 
oaso of the stronger remedy in Baddam v. 
Hhunput Singh, 1 C. W. N. 430-432 (1889). 

( 6 ) Sham Chand Giri v. Bhaya Ram 


Pandey, 6 C. W. N. 365 (1894). In this case 
a receiver was appointed of the property of 
the shrine of Tarakeswar, liberty being given 
to move to extend the rule on fresh materials. 
I’he Court directed thjfkt the conduct of tho 
daily Shem was not to bo interfered with, 
and that tho recseivor was to pay for them 
out of the offerings ho received ; followed in 
Sree Ram Das v, Mohabir Das, 27 C. 279 
(1899). And see as to removal of property, 
Chandidat Jha v. Padmanand Singh Bahadur, 
22 C. 466 (1896). 
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It is, of course, no ground for refusing to appoint a receiver that the acts 
complained of amount to a criminal offence, and that a criminal prosecution is 
available to the petitioner. 

Nextly, the situation of tjie properly and parties must be considered. 

The cases may be dealt with in the following classes (u) where the property 
is in medio ; (b) where the plaintiff possesses an admitted interest ; (c) where 
the plaintiff’s title is disputed by the defendant claiming under legal title ; 
{d) miscellaneous cases. (1) 

Whore the property is, as itVcre, in medio, in flu* enjoyment of no one, 
the Court can hardly do wrong in taking possession. It is the common interest 
of all parties that the Court, should prevent a scramble, as whore there is litigation 
as to the right to probate or ad ministration. (2) 

The second case where plaintiff possesses an admitted interest is that of 
joint tenants and tenants in common in which the Courts are generally averse 
to interfere ; (3) partition suits in which receivers are frequently appointed ; (4) 
cases of tenant for life ; remainderman ; Hindu widow ; (5) partnership wh(‘ro 
such a state of facts is shown by the party complaining as if ])roven at the 
hearing will entitle liiin a dissolution ; (6) cases of trust where there are sub- 
stantial groujids for the (ixercise of tin'- jurisdiction ; (7) infancy, the pioperty 
and interests of infants being under the peculiar and exthisivc care of the Court 
of Chancery ; (8) and lunacy,(9) 

Thirdly, there are the cases of disputed title. If a right is asserted to 
property in the possession of the defendant clanning to hold under a legal title 
generally, a strong case is n'quired to be made out. There must be some equity, 
danger of waste, fraud, abuse of trust, or the like, or want of reasonable appearance 
of title. (10) 

Then, lastly, there arc miscellaneous cases,(ll) on contract, c.ovenant, con- 
veyance, lease, debtor and creditor, mortgages, (12) and other (^ases (13) in which 


(1) Wo(»droffe, 10]. 

(2) 8ec Owen v. Homan, 4 H 0. 1032, 
1033; Kerr, 23-25, 27-20; High, sect. 40; 
Beach, sect. 04 ; Yeshwant Bhagvrant v. 
Shankar Ranichandra, 17 B. 300-392 (1892) ; 
In the Goods of Luebminarain Bogla, 5 
C. W. N. oclxi. (1901). 

(3) Woodroffe, 112. Sec Kuniara Tiru- 
malai v. Bangaru Tirumalai, 21 M. 310 (1808). 

(4) Woodroffe, liO; Beach, sect. 492; 
High, sect. 607 ; J’oreshnath Mookerjeo v. 
Omerto Nautli At‘4(3r, 17 C. 014 (1890). 

(5) Woodroffe, 1 25 ; Beacli, sect. 488 ; 
Kerr, 75, 76; Mt. Alaharani v. Nanda Lai 
Misser, I B. L. 11., A. 0. J. 27 (1868). 

(6) Woodroffe, 126, where subject is dis- 
cussed ; Kerr, 80, 81 ; and os to attachment 
of property of a partnership, see Bamodar v. 
Panalal, 9 Bora. L. R. 640 (1007). 

(7) Woodroffe, 133 ; Beach, sect. 697. The 
same principles apply where a receiver is 
sought against an executor or administrator : 


Wooilroff'e, 137 ; Hafizabai r. Kazi Abdul 
Karim, 19 B. 83, 85 (1893) ; Ifigb, 664, 665 ; 
Bemiet, 33. 

(8) Bennet, 26; Woodroffe, II J. 

(9) Kerr, 03-06. 

(10) Woodroffe, 142, d seq. 'Die loading 
Indian decision is fc>i(ihuswari Babi v. 
Abhoyeswari Babi, 15 C. 818 (1898); foil. 
Ohandidat Jha v. Pandmanand Singh Bahadur 

22 C. 459, 464, 465 (1893) ; soo also Sroo 
Ram Bas v. Mdhabir Bas, 27 C. 279 (1899) ; 
Prusonomoyo Bovi v. Beni Madhub Rai, 5 A. 
at p. 661 (1883); Gossain Bulmir Purl v. 
Tekait Hetnarain, 0 C. L. R. 467, 469 (1880). 

(11) Sec Woodroffe, 149. 

(12) Ti’ibhovan v. Jamuna, Bom. P. J. 184 
( 1 889) ; Latafut Hossein v. Anunt Chowdhry , 

23 C. 517 (1896) ; Jaikissondas v. Zenabai, 
14 B. 431 (1888) ; Appasami Naiekan v, 
Jotha Naiokan, 22 M. 448 (1899) ; Woodroffe, 
166 et seq. 

(13) Woodroffe, 168 et seq. 
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general principles may receive some modification from the peculiar circumstances 
of the case. 

Hitherto property the subject of a suit has been considered, but a receiver 
may also be appointed of property under attachment. The appointment of a 
receiver at the instance of a judgment-creditor is known in English practice 
as equitable execution.(l) A proceeding under the Code has nothing in common 
(beyond the fact that a receiver is appointed) with “ equitable execution.”( 2 ) The 
application for a receiver may be made either by the judgment creditor or debtor, 
and in some cases it is as much to the interest of the first as of the second. (3) 
Attachments are not superseded by the appointment of a manager.(4) The 
proceeding does not change the property in the subject which is attached and 
affected by it. (5) The fact that property under attachment is in tlic hands of a 
receiver does not protect it from attachment of all other creditors. ( 6 ) A receiver 
may be appointed without the consent of the decree-holder. (V) The scope 
of the powers and duties of receivers of attached pj’operty are wider than those 
of managers under the Code of 1859.(8) “ Powers of the owner f referred to in 
r. 1 , must be read in connection with other provisions of the Code. (9) When a 
debt due from a third person to the judgment-debtor if attached in the hands of 
the person who owes it, the Court may, if necessary, appoint a manager to sue 
for it.(lO) A receiver appointed in execution may sue for any debts attached ; (11) 
in the term, however, only of the order appointing him; ( 12 ) or for contribution on 
contract ; (13) or for the property of the judgment-debtor. (14) A receiver cannot 
waive a right to recover without the sanction of the Court. (15) A receiver does 
not represent the estate for all purposes. He has none of the powers which 


(1) Fink V. Maharaj Bahadur Singh, 20 C. 
772 (1899). 

(2) Woodroffo, 174. 

(3) See generally ib., 175 ; Hureo Sunkur 
Mukorjee v. Jogendro Coomar Mookerjee, 19 
W. E. 00 (1873) ; Din Dyal Lall v. Ram 
Ruttan Neogoc, 10 W. R. 46 (1871) ; Bro- 
jendcr Narain Roy v. Kunwer Roy, 1 W. R. 
Misc. 16 (1864) ; Doorga Dutt Singh v, Buii- 
waroe Lall Sahoo, 25 W. R. 33 (1876 ) ; Buii- 
waree Lall Sahoo v. Girdharee Singh, 10 
W. R. 273, 274 (1871) ; Mohabir Pershad 
Singh V. Collector of Tirhoot, 13 W. R. 423 
(1870); Bunwari Lall Sahu v. Mohabir 
Persad, 12 B. L. R. 297 (1873) ; Rednum 
Atchutara v. Khaja Mahomed, 5 M, H. C. R. 
272 (1870) ; Mohunt Ram Rucha v. Doorga 
Dutt Missor, 13 W. R. 453 (1870) ; Ootum 
Singh V, Ram Surun Lall, 23 W. R. 287 
(1875) ; Mohinee Mohun Dass v. Ram Kant 
Chowdhry, 15 W. R. 322 (1871); Umbica 
Churn Sarnakar v. Meik, 5 C. W. N. xxii. 

(4) Mohabeer Pershad Singh v. CoUeotor of 
Tirhoot, 13 W. R. 423 (1870) ; Bunwari LaU 
Sahu V. Atohabir Persad, 12 B. D R. 297 
(1873). 


(5) John Tiel v. Abdool Hyo, 19 W. R. 37, 
38 (1873). 

(6) Ib. 

(7) Thakoor Chuuder t?. Chowdhry Cliotee 
Singh, Marsh, 201 (1863) ; as to what must bo 
shown, soe Dinobundhoo Singh r.Macnaghten, 
2 C. L. R. 185 (1878) ; Debkumari Bibi v. 
Ramlal Mukerjeo, 3 B. L. R. app. 107 (1869). 

(8) As to that Code, st‘C John Tiol v. 
Abdool Hye, 19 W. R. 37, 38 (1872) ; Moran 
V, Muttu Bibee, 2 C. 72 (1876). 

(9) Oopalosami v. Sankara, 8 M. 418 
(1886). 

(10) Rambutty Kooerv. Ramossur Pershad, 
22 W. R. 36 (1874); Reasat Hossein v. 
Jugganath Singh, 21 W. R. 419 (1874) ; as 
to order on garnisheo, soo Toolsa Goolal v. 
Bombay Tramway Co., 11 B. 448 (1887). 

(11) Ib. 

(12) Benode BoharyMookerjeev. Raj narain 
Mittor, 30 C. 099 (1903). 

(13) Sundaram v. Sankwa, 9 M. 334 (1886). 

(14) Mirza Mahomod v. Widow of ^almu- 
kund, 3 I. A. 241, 246. 

(16) Qopalasami v. Sankara, 8 M. 418, 420 
(18P«' 
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may be conferred under r. 1 in respect of property belonging to tlic judgment- 
debtor not attached in the suit in which the order was made.(l) If grounds 
be shown for such a coui’se the receiver may, on the application of the parties, 
be removed. ( 2 ) 

Rights and powers, (a) General. — It may be sajd in a general way that 
a receiver has no powers except such as are conferred upon him by the order by 
which he is appointed, and by the practice and usage of the Oourt. He is 
merely an officer of the Court ; IWs holding is the holding of the Court : he is 
but a minister, and therefore has not the discretionary power of a person acting 
in a fiduciary character. In theory the Court itself has the care of the property 
in his hands. He can do nothing likely to seriously diminish the fund without 
the special leave of the Court. He is not, however, merely the assignee of him 
whose property is placed in his care, butiie may exercise such power in dealing 
with the property as belong to a receiver according to the practice of the Court, 
and as are particularly conferred upon him by the order of his appointment. (3) 
Under the Code the Court may grant to the receiver all such powers as to bring- 
ing and defending suits aiffi for the realization, management, protection, preserva- 
tion, and improvement of the property, the collection of the rents and profits 
thereof, the application and disposal of such rents and profits, and the execution 
of instruments in writing as tlie oivner himself has or such of those powers as the 
Court thinks fit. (4) A receiver is at all times subject to the control of the 
Court which possesses the power to make all necessary orders for the control 
of receivers appointed by it. (5) He has a right to the protection of the Court, 
and his possession will not be allowed to be disturbed. ( 6 ) The Court will see 
that he carries out his functions, and wull protect the agent appointed under its 
orders.(7) The scope of the receivership may be extended. 

(b) DiBCretion.“In many matters of care and management receivers 
are allowed to use their own discretion subject to the control and approval of 
the Court. But in all important matters a receiver should apply for and obtain 
the direction of the Court which appoints him.( 8 ) 

(c) Application for instructions.— A receiver has a right to apply to the 
Court for instructions when a question arises as to what may be his duty under 
its orders. (9) 

(d) Delegation. — A receiver is not justified in delegating or entrusting 
to another a duty entrusted to him by the Court. If he does so, and thereby 
causes loss to the estate, he is bound to make it good.(lO) 


(1) Suntlarara v. .'‘'.inkara, 9 M. 334 (1880 ) ; 
as to general poaitioTj of receiver, see Orr v, 
Muthia Chetti, 17 M. .501 (1893). 

(2) See Huree Sunkur v. Jogendro Cooraar,. 
19 W. R. 66 (1873) ; Bunwaree Lall Sahoo 
V. Girdharee Jingh, 16 W. R. 273, 274 (1871) ; 
Huree Sunkur v. Jogendro Coomar, 22 W. R. 
220 (1874). 

(3) Beach, sect. 249 ; Woodroffe, 204. * 

(4) Sect. 305. 


(6) Beach, sect. 260. 

(6) Ib., sect. 266. 

(7) Dino Nath Sreemonoo v. Hogg, 2 Hay, 
395, 397 (1863). 

(8) Balaji Narayan v. Ramchandra Govind, 
19 B. 660, 662 (1894). 

(9) WoodroflEe, 208 ; Beach, sect, 259. 

(10) Balaji Narayan v, Ramchandra Go* 
vind, 19 B. 660 (1894) ; Woodroffe, 208-210. 
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(e) PoBBession.*—It is both the receiver's power and duty to tjike possession 
of the property whether moveable or immoveable over which he is appointed. 
Where a receiver is appointed by the Court to get in outstanding personal 
property, it is his duty to collect all he can get in. The power of a receiver to 
take property implies a correlative duty on the part of any one having it in his 
possession to deliver it to him, and such holder violates the law in resisting the 
exercise of the lawful authority of the receiver. (1) 

(/) Leases- — If tenants in possession of properly over which a receiver is 
appointed arc directed by the order to attorn to him, the receiver sliould, as 
soon as his appointment is complete, call on them to attorn accordingly, and 
if they refuse, application should be made to the Court. The receiver is entitled 
to all the rents in arrear at the date of his appointment and to all the rents 
which accrue during the continuance of his receivership, and an order will, 
if necessary, be made for payment.(2) As to power to serve notice to qirt and 
sue, see below. (3) As regards the power of leasing, it is created by the order 
appointing the receiver who has no estate or interest in himself which enables 
him to lease. It is common to grant such powers of lease for a limited period, 
usually three years, but whenever it is desired to lease for a longer tci'm, tlie 
sanction of tlie Court must be obtained. (4) 

(g) Sales. — As to the practice of the High Court in assisting purchasers 
at receiver’s sales (5) and sale by receiver during admini8tration,(G) see cases 
cited. Liens upon property held by a receiver are not divested by virtue of 
a sale made by him. (7) A sale by the receiver, 3nad(‘ under the order of Court, 
cannot, in the absence of fraud, be attacked collaterally by persons who were 
parties to the proceedings or their representatives.(8) When a suit has been 
disniissod th(‘. Court has no juiisdiction to give the r('ceiver any fresh power, 
as, for instance, liberty to sell.(9) 

(h) Borrowing. — If a receiver requires money to discharge his duties the 
Court, will give him leave to l)orrow upon the security of the property in his 


( 1) Woodrnffo, 211. 

(2) lb., 212. 

(3) JJrobomayi Gupta v, Davis, 14 C. .32.3 
(1883) ; dist . in Hari Das Kunchi v. Maegregor, 
18 C. 477 (1891) ; sec matter more fully dis- 
cussed in Woodroffe, op. cit. 213-219. 

(4) Under the general permission the re- 
ceiver may in his discretion let out property, 
but not for any period exceeding three years 
without obtaining special permission : Bel- 
ohambers, R. and 0., Note to R. 20 ; Krishna 
Ohundor Ghoso v. Krishnosokha Ghose, order 
dated 20th May, 1878 (Cal. H. 0.) : sec 
Woodroffe, 219-223 ; Gouesh Chunder Dass 
V. Troyluoko Nath Riswiis, Suit 294 of 1881, 
CaL H. G. 0. 0. C. J. 23 March, 1887 ; 
Surendro Keshub Roy v. Doorga Soondory 


Dossoo, 15 C. 253 (1888); Suttya Suukuj’ 
(thosal V. Golap Money Daboc, Suit 508 of 
1871, Cal. H. C. ; Nilinadhub Mundlo r, 
Gillandors, 2 Sov. 955. 

(5) Minaioonessa Bibeo v. Khatoono8.sa 
Bibee, 21 C. 479 (1894) ; dissented from in 
Golam Hossein Ariff v. Fatima Begum, 10 
C. W. N. 394 (1910). 

(6) Netai Chand Chuokerbutty v. Ashutosh 
Chuckerbutty, 5 C. W. N* 408 (1901). 

(7) Woodroffe, 231. See Gora Ohand Lurki 
V. Makhaii I^al Chakravarti, 0 C. L. J. 404, 
409 (1907). 

(8) Gora Chand Lurki v. Makhan Lai 
Cliakravarti, 6 C. L. J. 404, 408 (1907). 

(9) Rabeholm v. Smith, 34 (\ 330 (1907). 
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hand8.(l) Where a receiver of joint property mortgaged that property to 
another after a money decree had been obtained against the owners, but had 
executed the mortgage previous to the attachment, held that the attaching 
creditors were not entitled to priority over the mortgagee. (2) 

(i) Payment. — As to payments out by receiver, see note.(3) 

(j) Suits by or defended by receiver. — ^With regard to suits by a receiver, 
two questions require consideration, namely, as to his right to sue in general 
and as to the name in which he shoufd sue. One of the most important functions 
exercised by receivers in the discharge of their official duties is that of bringing 
such actions as may be necessary to the proper discharge of their trust, as well 
as to secure and protect the assets and funds to whose control they are entitled 
by virtue of their appointment. (4) As a general rule all rights of action which 
belong to tin; party whose property is put into the hands of a receiver are trans- 
ferred to the latter by virtue of his appointment.(5) The appointment does not 
affect existing contracts or rights of action between the party whose property 
is placed in the hands of a receiver and others ; he has no greater rights or 
advantages than those possessed by his principal. (6) A receiver, therefore, 
cannot maintain an action upon a note or obligation running to the original 
party which he himself could not have maintained. (7) His right of action 
relates back to the beginning of the title in the party for whose property he is 
receiver : if substituted in place of the owners of the property he acquires 
all their riglits by subrogation. (8) Inasmuch as for the purpose of actions and 
suits connected with the receivership, receivers occupy substantially the same 
relation which was occupied by the original parties against whom or over whoso 
estate they were appointed, any defence which a defendant might have made to 
an action brought by the original party in interest is equally available, and may 
be made with like effect when the action is instituted by the receiver. (9) The 
fact that a person is an officer of the Court entitles him to no privileges not 
accorded to other suitors, and in seeking relief he must commence his actions 
by the same process that other suitors are required to employ.(lO) A receiver’s 
liability for costs in an action instituted by him on behalf of the estate is similar 
to that of any other trustee — as, e.g., an executor or administrator— who sues 
for the interest of an estate, but being an officer of the Court, he usually receives 
^special consideration.(ll) Should he fail in his action he will, of course, be 
directed to pay the costs of the defendant ; but as between himself and the 


(1) Woodroffo,231 ; Poreshnatli Mocker jeo et seq. 

V. Omorto Nanth Mittor, ] 7 0. 614, 61 9 (1890) ; (5) Beach, soot. 663. 

Mohari Bibee v. ."'i.ima Bibee, 7 C. W. N. (6) Ib., sect. 664; High, sect. 204. 

oclxviii. (1903). (7) Williams v. Babcock, 25 Barb. 109 

(2) Horumbo Natb Banorjeo v. Satish (Amor.); Boll v. Shibley, 33 Barb. 610 

Chandra Mukerjee, 33 C. 1176 (1905). (Amor.) 

(3) Motivahu v, Preravahu, 16 B, 611 (8) Beach, soot. 667. 

(1892) ; Kuppusami Chotti v. Rathnavelu (9) High, sect. 206 ; Beach, sect. 699-706. 

Chotti, 24 M. 611 (1901); In the goods of (10) Beach, sect. 665 [voriftoation of plaint 
Gopal Lai Seal, Cal. H. C. suit 11 of 1902, by receiver’s Muktear is probably sufiSoient : 
Order 9 March, 1903 [advance of money for Drobomoyi Gupta v. Davis, 14 C. 339 (1887)]. 
defence of suit]. (11) Ib., sect. 679. 

(4) High, sect. 200 et seq. ; Woodroffe, 238 
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estate he represents, lie will, if he has acted properly, with care and in good 
faith, be allowed his costs out of any funds which are in, or may come to his 
hand9.(l) Such an order in favour of a receiver will, however, generally, only 
be made in the suit in which he has been appointed, and not in the suit brought 
by him, unless in such latter suit the estate which he represents is fully before 
the Court. Since, however, a receiver sues in a representative capacity and 
not in his personal right, it is necessary that he should not only set out in his 
pleading the right of the party whom ho represents, but also the authority under 
which he assumes to act. Courts are inclined to the exercise of a strict control 
over their receivers in the matter of allowing them to bring suits concerning 
their receivership, and an action brought by a receiver is considered as 
brought under the order of the Court itself. If, therefore, a suit is instituted 
without authority, the parties are entitled to the protection of the Court against 
such unauthorized proceedings on the part of the receiver, who will be directed 
to discontinue the action. (2) The usual practice, both in England and America, ( 3) 
and in this country, before instituting actions by a receiver in matters connected 
with his trust, is to apply to the Court, from which he derives his appointment, 
for leave to bring such action. And, although it is frequently the case that the 
order of appointment in general terms authorizes the receiver to sue for and 
collect all demands due, yet it is a common and a safe practice to first obtain 
special leave of Court before beginning the action. In order to avoid the 
neces.sity of frequent application to the Court for liberty to su(‘, it has become 
customary to give to the receiver in the order hy which he is appointed general 
leave ; but as the authority to sue conferred ])y the order of appointment is 
confined to such suits as are contemplated by the order, (4) and doubt may arise 
whether the particular suit brought is within the terms of the authority, it' is 
customary, as above stated, to obtain special leave in each case. Proof of the 
appointment of the receiver and of leave to sue is generally given hy the pro- 
duction of a certified copy of the respective orders. It seems to be established 
that the regularity, propriety, or necessity of the appointment of a receiver is 
not to be questioned in a merely collateral action at least by parties or privies 
to the action in which the appointment was made. As to the rights of other 
partiiis in this respect there seems to be a difference of opinion. It has been said 
to be probable that those who were entire strangers to the original proceedings 
should be allowed in a collateral action where their interests arc affected l)y 
the appointment to attack the order on the ground that it was procured through 
fraud, collusion, or deception practised on the Court, but for no other reason. (5) 
The general doctrine recognizing a receiver as the officer of the Court is not to 


( 1 ) See Ib. ; Seton, 4th Ed.. 442 ; 6 Simon, 
620 ; 2 Phillips. 

(2) Beach, sect. 693 ; High, sects. 201, 202 ; 
as to the necessity for leave, see Kerr, 163- 
171. In Binonath Sreemoneo v. C. S. Hogg, 
2 Hay 395, 399 (1863), it was said that in 
the absence of ovidonee the Court will assume 
that the receiver’s suit was instituted by order 
of the Court, sed qu.^ it being upon the re- 
ceiver as plaintiff to establish both his case 


and authority to sue. As to oases where, 
having an independent cause of action, the 
fact that a person is i;pceiver does not dis- 
qualify him from suing, and in which case 
he docs not sue in his character of receiver, 
sec Kerr, 164. 

(3) High, sect. 183. 

(4) Beach, sects. 660, 661. 

( 6 ) Tb., sects. 698, 702. 



"FtBST SCHBD. 
O. 40, r. 6. 


APPOINTMENT OP RECEIVERS. 


1249 


ho understood as limiting or restricting his rights in the management of a suit 
which he has once undertaken, and after entering upon a litigation he is regarded 
as being entitled to all the freedom of action of any other suitor, and the fact 
that he appeals from a decision which is against him is not of itself evidence 
of bad faith or of mismanagement of his trust, and may bo a meritorious rather 
than a censurable act.(l) 

Some conflict of authority exists whether, in the absence of the special 
authority, a receiver may sue in his own name or in the name of the original 
party in whose favour tli('- action jkccruod. In the first case a distinction must 
be drawn between the cases where, though the party suing may be a receiver, 
he has an independent cause of action entitling him to sue, and to sue in his own 
name, and in which cases he d(K‘s not really sue in his character of receiver. Bo 
a receiver, who is holder of a bill of exchange*, may by the law-merchant sue in 
his own name ; (2) also when, as bailee, he has a sj)ecial property in the goods ; (3) 
or if he is possessed of (jhattels and those chattels are unlawfully detained from 
him. Bo, too, after a tenant lias attorned to the receiver and so created a 
tenancy between him and the receiver, the latter may distrain upon the tenant 
in his own name, and on his own authority without leave obtained from the 
(lourt ; (4) and tlu're may be other cases in which, having an independent cause 
of action, the fact that he is receiver does not disqualify him from suing. (5) In 
oth(‘r cases, however, and where the receiver is suing in respect of a cause of 
action which has accrued to him in his representative* capacity from the party 
whose 0 static he holds, the prevalent, rule, appears to be that where the matter is 
not controlled by statute or order of the Court, the receiver should sue, not in his 
own name, but in that- of the parties whose estate he holds.(6) But this view 
is stated (7) to be losing ground and has not always been adhered to cither in 
America (8) or England, (9) and it has been held in the former country that a 
receiver by virtue of his appointment is a quasi-assignee invested with title to 


(1) High, soot. 207 ; and see as to appeals 
by a receiver, Beach, sect. 710. 

(2) Ex parte Harris, 2 Ch. I). 423 ; Kerr, 
185. 

(.3) Hills V. Reeves, 31 W. R. (Eng.), 200. 

(4) Kerr, 181, ft ihi cams; Wilkinson c. 
(hmgadhar Sirkar, 0 B. L. R. 491 (1871). 

(5) In re Sacker, 22 Q. B. D. 185 ; in 
Wilkinson v. (lungadhar Sirkar, supra, at p. 
491, it M^as said: “It may happen that 
matters arise out of the receiver’s possession 
which arc sm h -xs to render it necessary for 
him to sue personally in regard to thorn, t.c. 
such as it would b** wrong for any of the 
parties themselves to sue, e.g. where tenants 
have attorned to him or he has lot property in 
his own name.” This was a suit for specific 
performance of a contract of sale executed by 
the receiver in his own name and the receiver 
was admitted as co-plaintiff. 

(G) Beach, sect. 688; High, sect. 209; 


Wilkinson v. Gungadhar Sirkar, G B. ' L. R. 
486 (1871) : “ Now the application that the 
receiver should have leave to sue simply 
means this, that he should use the names of 
the owners of the projK-rty and come into 
(\)urt on their Ijchalf whether they consent to 
his doing so or not : ” ib. at ]). 490 ; Ram 
Loehun Sirkar i\ Rogg, JO W. R. 430 (J8G8). 
Suit in receiver’s own name held to be an 
error of form only remediable in appeal where 
no objection had been taken : Juggannath 
Pershad Dutt v. Hogg, 12 W. R. 117 (1869). 

(7) Beach, sects. 688, 689 ; High, sects. 
209, 210. 

(8) Beach, sects. 688, 689; High, sects. 
209, 210. 

(9) Kerr, 199, et Uti casas ; see also Evelyn 
V. Lewis, 3 Hare, 472 ; Armstrong v. Arm- 
strong, 4 L. R. 12 Eq. 614 ; Paterson v. Gas 
Light & Coke Co., 2 Ch. (1896), 476. 

4 L 
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such an extent at least as will enable him to sue in his official ohaTacter.(l) 
Where the order appointing the receiver gives him power to sue in his own 
name or in the names of the parties to the suit, it might well be held that such 
an order merely entitles the receiver to sue in his own name in cases in which 
such action is proper, and in all other cases to use the names of the parties. 
It has, however, been decided that the Court had authoiity under sect. 603 
(now r. 1) to confer on a receiver the power to sue in his own name, and that 
if the order appointing the receiver gives him liberty, he may do so in any 
case. (2) Where the receiver is permitted to sue in the names of the parties 
and does so, no action on their part is necessary. (3) A receiyer of attached 
property may also sue. He does not represent the estate for all purposes. He 
would have none of the powers which may be conferred under r. 1 in respect 
of property belonging to the judgment-debtor not attached in the suit in which 
the order was made. (4) It has been held that where a receiver institutes pro- 
ceedings, and is then replaced by another receiver, it is necessary that the new 
receiver should be mad^ a party to those proccedings.(5) 

The necessity for permission extends not merely to suits brought by, but 
also to suits defended by, the receiver.(6) The proper rule as regards applica- 
tions in respect of the estate is that they should be made by the persons bene- 
ficially entitled, and not by the receiver ; though it must be admitted that 
receivers have often originated proceedings in their own name. (7) 

(^) Indemnity. — A. receiver is entitled to be indemnified out of his estate 
in respect of all costs, and charges, and expenses, properly incurred by him in 
the discharge of his office or under the order of the Court. (8) 

( 1 ) Salary and allowance. — The receiver’s allowance is cither a percentage 
(in ordinary cases 5 per cent.) upon his receipts or a gross sum by way of salary. 
A receiver is entitled to his costs, charges, and expenses properly incurred in 
the discharge of his duties.(9) A receiver may be entitled to allowances beyond 
his salary for any extraordinary trouble or expense. (10) The receiver is entitled 
to be paid next after the costs of realizing the estate. As the officer of the Court 
the Court is bound to see that ho is paid.(ll) 


(1) Beach, sect. 689. 

(2) W. R. Fink v. Maharaj Bahadur Singh, 

25 a 642 (1898) ; s. c., 2 C, 469. “ It is such 
a convenience to suitors for tho receiver to 
sue in his own name. Some of the parties 
may be dead, and if the receiver is to use the 
name of tho parties he would have to get the 
suit revived, but if he sues in his own name 
no such difficulties arise ; ” ib. ; per cur.^ 616 ; 
it is often a great saving of time, trouble, and 
expense : ib., 446. In Fink v. Buldeo Dass, 

26 C. 715, tho receiver sued in his own name. 

The first-mentioned case was followed in Jagat 
Tarini Dasi v. Naha Gopal Chaki, 34 C. 806 
(1907). , 

(3) Drobomoyi Gupta v. Davis, 14 C. 339 


(1887). 

(4) Sundaram v. Sankara, 9 M. 3,34, 3.37 
(1886). 

(6) i^kula Faradosi v. Dhelli Jagannadha, 
28 M. 167 (1904). 

(6) Woodroffe, 247 ; Beach, sect. 708. 

(7) Woodroffe, 248, 249. 

(8) Ib., 249 i Beach, sect. 771 ; Kerr, 
261 ; Moran % Hitter Bibee^ 2 0. 69 (1876). 

(9) BalajiNara 3 rsnv.Bamchandra Govind, 
19 B. 660, 662 (1894); Woodroffe, 260 
eteeq. 

(10) Kerr, 213, 214. . 

(11) Prem IaU MuUick v. Sumbhoo Nath 
Roy, 22 C. 960 (1896) 
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(m) Lien.— He has a lien on the estate for his claims and allowanceB.(l) 

Duties and liabilities of receiver.— He is, as an officer of the Court, 
strictly amenable for his acts and accountable to the Court(2) which appoints(3) 
lim. His first duty is to obey the order of the Court appointing him. (4) He is 
lot liable for acts done under the order of the Court. (5) He shoidd be strictly 
impartial, as he is appointed for the benefit not merely of the party on whose 
ipplication the appointment is made, but equally for the benefit of all persons 
(vho may establish rights in the ca8e.(6) Many of the receiver's duties have 
been alluded to in dealing with 4iis rights and powers. So his right to take 
possession implies also a duty to do so. He is responsible for any loss occasioned 
bo the estate from his wilful default or gross negligence. (7) He ought to api)car 
and give all necessary information to the Court in all applications for payment 
□f money. (8) He is liable to account. (9) He should keep correct and accm’ate 
accounts with vouchers, (10) and should file them with regularity and prompti- 
tude, (11) showing that all disbursements are payments properly made in respect 
of the estate. (12) A receiver may be ordered to account, although the suit in 
which he was appointed may be no longer pending. (13) R. 4 is new and contains 
important provisions in ^his respect. It has lx;en draft(‘d on the lines of sect. 
18 (4) of the Provincial Insolvency Act of 1907. The original proposal to 
imprison receivers was considered too wide, and has been omitted. 

Jurisdiction to remove and discharge.— The j)ow(*r t o terminate Hows 
naturally and as a necessary sequence from the pow(^r to create. The power 
of the Court to remove or discharge a receiver whom it has appointed may be 
exercised at any stage of the litigation. It is a necessary adjunct of that power 
of appointment, and is exercised as an incident to, or consequence of, that 
power ; the authority to call such officer into being necessarily implying the 
authority to terminate his functions when their exercise is no longer necessary, 
or to remove the incumbent for an abuse of those functions, or for other cause 
shown, and the cases upon this branch of the subject will resolve themselves 
into two classes, viz. cases of removal or substitution for cause ; and cases of 
final discharge because of the necessity of the appointment having ceased to 
exist. (14) 


(1) lb. ; Moran v. Miltii Beboe, 2 C. 70 
(1876) ; see Bertrand v. DavicN, cited ib. and 
Woodroffo, 262 d seg. 

(2) Woodroffo, 264. 

(3) Buddinath Paul Chowdhry v. Bycaunt 
Nath Paul Chewdliry, 2 Tayl. & Bell, 192, 
193. 

( 4 ) Woodroffo, 

( 6 ) Ib., 265. 

( 6 ) Ib. 

( 7 ) E. 3 {d ) ; Kerr, 302 ; Woodroffe, 266 ; 
Coomar SattyaSankar Ghosalt?. Ranee Golap- 
monee Debee, 5 0. W. N. 223 (1900). 

( 8 ) Chaitan Charun MuUick Qocool 
Chandra Mullick, 1 C. W. N. 303 (1897). 


(9) Woodroffo, 259. 800 a.s to liability 

case oitod in last note but one, and os to mis • 
appropriation by receiver’s employees, Balaji 
Narayan v. Ramohandra Govind, post. 

(10) Balaji Narayan r. Ramohandra Govind, 
19 B. 060, 062 (1894). 

(11) Gonesh Chunder Dass r. Troylucko- 
nath Biswas, Re C. T. Davis, Suit 294 of 
1881, Cal. H. C. 23 March, 1887. 

(12) Mohini v. Ram Narain, 14 0. L. J. 
445 (1911). 

(13) Administrator General of Bengal 
Prem Lall MuUiok, 22 C. 1011 (1895). 

(14) High, sects. 820, 820 ; Woodroffo, 269 
d seq. 
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A distinction indicated by the terms themselves is to be drawn between 
the removal and the discharge of a receiver. The discharge of the receiver is, 
in general, the termination of the receivership, while the removal of the receiver 
upon his own motion or for caus(5 and the substitution of another person or 
persons in his stead, is a proceeding not inconsistent with the continuance of 
the receivership. The rules of law, however, which regulate the removal of a 
receiver are, in general, applicable to the case of his discharge. A receiver is 
removed when it is made to appear that the interests of the parties concerned 
require it, and a receiver is discharged when the objects sought to be obtained 
by his appointment have been accomplished. In the one case the property 
in litigation continues in the possession of the Court, subject to the final decree, 
while in the. oth(ir case it passes pui'siiant to the decree to the party entitled. 
The power of removal being incident to the power of appointment, the Court, 
whose officer the receiver is, may in a proper case direct his removal, and may 
impose such conditions in connection therewith as seem just. The Court is 
not limited in respect of time in the matter of the removal of the receiver, 
but may act thereon whenever it seems proper and at any stage of the 
litigation. 

As regards the power of the Court to remove a j eceiver for cause and to 
substitute another in his stead, it is to be observed that the exercise of the 
power is regarded as a matter properly vesting in the sound discretion of the 
Court, and hence to be governed by the circumstances of the particular case. 
It is difficult, therefore, to frame any definite rules susceptible of general applica- 
tion, and the power of removal for cause is referred to the broad and undefined 
region of the discretionary jurisdiction of Courts of Equity. (1) The removal 
of a receiver and the appointment of another in his stead does not have the 
effect of invalidating claims against the former receivership, since the manage- 
ment of the estate is one and the same, though it becomes necessary to change 
the receiver. (2) All proceedings which directly affect the receivership ought 
regularly to be commenced in the same suit and before the same Court in which 
the appointment of the receiver was made. Accordingly a proceeding to remove 
or suspend a receiver must be commenced by motion in the suit in which he 
was appointed. It was the early rule in Equity that the application for the 
removal of the receiver could be made only to the Court by which he had been 
appointed and whose officer he was. (3) 

The application to remove or discharge a receiver is ordinarily made upon 
motion in the cause in which he was appointed on notice to all parties and the* 
receiver, or the direction for discharge may be given in the decree at the hearing 
or in the order upon further consideration. (4) 

(1) High, Boct. 821 ; Beach, sect. 776. of State and Federal Courts and of the power 

(2) High, sect. 827. of the removal of causes h*om one of these 

(3) Ib. ; it is here pointed out that this classes of Courts into the other. It is also 
doctrine has been essentially modified in the sometimes provided for by Statute. See 
United States, in which a receiver may under Buddinath Paul Chowdhry v. Bycaunt Nath 
various circumstances be removed by Courts Paul Chowdhry, 2 Tayl & Bell, 192, 193 
other than that by which he was appointed, [a receiver is only amenable for his acts and 
This qualification of the rule was an almost accountable to the Court appointing him], 
necessary outgrowth of the complex system (4) Kerr, 238, 239. 
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Removal of the receiver. — As already observed, this may take place 
either upon the application of the receiver himself appointed in the cause or 
upon the application of the parties thereto, over whose property he has been 
appointed. 

(a) Upon his own application* — ^It is not, in general, the policy of the 
Courts to remove a receiver upon his own application after he has once accepted 
the office and entered upon the discharge of his duties. This is the rule partly 
because of the unwillingness of thfi Courts to charge the estate with the expense 
of such a proceeding, and partly because it is (contrary to th(' theory upon which 
justice is administered in a Court of Equity to allow changes of this nature, 
which necessarily cause delay in collecting and settling the affairs of the estate 
affected by the receivership. It may be laid down, therefore, as a settled rule 
that the Court will not remove or dischargii a receiver except where good cause 
therefor can be shown, and it seems also that, generally, this must be something 
arising subsequently to the acceptance of the office. (1) Accordingly, where 
the receiver acceptc'd the office at the request of the defendant, and was subse- 
quently incapacitated fr§m performing the duties of his office by reason of 
blindness, he was discharg(;d upon his own petition ; (2) but where the motion 
for relief was bash'd upon the fact that the duth^s of the receivership interfered 
with the receiver’s own private business, the application was refused. (3) In a 
case where the receiver wanted to go to Europe on his own affairs, and remain 
a year, the Court allowed the receiver to be discharged, gave him his costs, 
and appointed a new receiv^r.(4) A receiver who wishes to be discharged and 
cannot show any reasonable cause for putting the parties to the expemse of a 
change, will not be discharged on his own request unless on the terms of his 
paying the costs of the appointment of another receiver and consequent thereon j 
but where a receiver had acted for many years and had paid in his balance, the 
Court would not charge him with the costs of the removal and the appointment 
of a new receiver.(5) 

(h) Upon the application of the parties.-“It is, as of course, an elemen- 
tary proposition that a Court of Equity will not sanction or continue a receiver- 
ship which has been created collusively or fraudulently, and that a receiver so 
appointed will be removed upon proof that the appointment was made by 
collusion between the parties, or in fraud of the rights of any of the parties in 
intcrcst.(6) When it subsequently appears that the appointment was improvi- 
dently made, the Court may unquestionably vacate the appointment, and thus 
remove the receiv(?r ; but the Court may properly require as a condition pre- 
cedent to an -.uler vacating the appointment that the receiver’s expenses and 
compensation Ov; provided for by the moving party. Where the receiver’s 


(1) Beach, sect. 782 ; Kerr, 233, 234 ; 
High, sect. 838 ; Smith v. Vaughan, Cas, tump. 
Haudw, 261 ; Richardson v. Ward, 6 Madd. 
266 ; Edwards on Rroeivera, 660. 

(2) Richardson v. Ward, 6 Madd. ch. 266, 
where the receiver was allowed the costs of 
the proceedings. 

(3) Beach, sect. 782, citing Beers v. Chelsea 


Bank, 4 Edw. Ch. 277. 

(4) Purdy v. Rapalje, cited in Edwards on 
Receivers, 661, and referred to in Beach, 
p. 733. 

(6) Kerr, 234, citing Cox v, Maonamara, 11 
Lr. Eq. 366. 

(6) Beach, soot. 784. 
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security is iusufficient the Court may remove him summarily, and direct the 
deliyery of all the assets to his successor, if he neglect or refuse to procure 
additional 8ureties.(l) Where a receiver becomes banljrupt he will be discharged 
and a new receiver appointed.(2) If a receiver has been wrongly appointed 
over property of a person not a party to the cause he will be discharged although 
there has been an abatement by the death of the sole defendant. (3) When a 
receiver has been appointed temporarily in an ex parte proceeding, or before 
answer, and it subsequently appears from th#' defendant’s pleading or otherwise 
that the appointment ought not to have been made, or that the complainant 
has presented no case for the intervention of a Court of Equity, it is proper that 
the receiver should be removed. So where it is made to appear that there was 
no necessity for the appointment of the receiver, or where it is shown to the 
satisfaction of the Court that all the usual grounds for the appointment of a 
receiver — such as imminent danger to the property, fraud, insolvency, and the 
like— are wanting, the Court will remove the receiver and restore the stalus quo. 
But where a receiver enters in good faith upon the discharge of his duties and 
the parties in interest acquiesce for a considerable time, their laches may be 
such as to defeat a subsequent application on their part looking to the removal 
of the receiver. (4) 

Since absolute impartiality as between the parties to the litigation is an 
indispensable qualification of a receiver, upon an application for his removal 
the Court may properly consider his past relations to the parties as well as his 
present sympathies. And when it is shown that he was the nominee of one 
hostile party and bitterly opposed by the other, and that he was appointed 
under the mistaken belief that all interests had united in his selection, and 
that by reason of his interest his efficiency as an officer of the Court is impaired, 
it is proper to remove him. (5) The mere fact of relationship between the 
receiver and the plaintiff in the action in which he was appointed, is not, of itself, 
sufficient ground for Ids removal, such relationship afiording, at the most, merely 
a circumstance to be taken into consideration at the time of his appointment, 
it being the general rule that no relative of either of the parties ought to be 
selected as receiver. But where, in addition to relationship, bias and improper 
conduct are shown a ground is made for his removal. (6) 

It is an established rule that a receiver will not be arbitrarily removed 
and another ])erson substituted in his ])lace in the absence of a substantial 
ground, merely because certain parties in interest desire it. But it is competent 
for the Court to remove one receiver, and to substitute another in his stead, by 
consent of all parties when the proceedings are hondfide, and when there is no 
attempt to traffic in the receiver8hip.(7) Where a receiver had been appointed 
in an administration suit, another receiver who offered to act at a lower salary 
was, on the application of a mortgagee of a tenant-fordife of the proprty, ordered 
to be substituted for him. (8) » 

( 1 ) Beach, sect. 775 . (0) Beach, sect. 786; High, sect. 821 ; and 

(2) Kerr, 236 ; Dan. Ch. Pr., 1716. us to where a party in interest has been 

( 8 ) Ib., 237, citing lavender v. Lavender, appointed, see Beach, sect, 790. 

I. 2 R. 9 Eq., 693, (7) Beach, sect. 789 ; High, sect. 827. 

(4) Beach, sect. 780. ( 8 ) Stanley v. Coulthurst, W. N. (1868), 

( 6 ) High, sect. 821. 309. 
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The rule that a receiver may be removed for misconduct or breacJi of trust 
arises out .of the nature of the office, and the supervising power of the Court of 
Chancery. Whenever the receiver is guilty of misfeasance or malfeasance 
in office it is the duty of the Court to call him to account, and in a proper case 
it has the undoubted right to order a summary removal. (1) Either mismanage- 
ment or incompetence is a ground for removing a receiver. ( 2 ) A receiver will 
be removed if his appointment has been an improper one, (3) if he is irregular in 
carrjdng in and passing his accopnts ; (4) if his conduct has been such as to 
impede the impartial course of justice ; (5) or to amount to gross dereliction of 
duty ; ( 6 ) and when a receiver appointed on behalf of incumbrancers has been 
guilty of gross negligence in the discharge of his duties, he may be removed 
upon their application, and may be required to pay interest upon the balances 
from time to time in liis hands, and to pay the costs of the proceedings for his 
removal.(7) 

Pinal discharge of the receiver. — The discharge of a receiver may take 
place either during the course of the proceedings or at the conclusion of the 
litigation. A receiver i% generally continued until judgment, but according 
to the decision undermentioned, ( 8 ) if the right of the plaintiff ceases before 
that time the receiver may be discharged, and cannot be continued at the 
instance of the defendant. In this case the plaintiff claiming to bo an equitable 
creditor or incumbrancer of the defendant had obtained a receiver of the rents 
and profits of defendant’s real estate upon which he claimed to liAve a charge. 
Defendant having paid and plaintiff having received the amount claimed to 
be due the receiver was discharged, although other defendants claiming to 
have annuities or incumbrances upon the same property objected, and asked 
to be heard against the discharge. Lord Eldon said, “ I apprehend that with 
the right of the plaintiff to have the receiver must fall the rights of the other 
parties. It would be most extraordinary if, because a receiver has been appointed 
on behalf of the plaintiff, any defendant is entitled to have a receiver appointed 
on his behalf. My decided opinion is that the order for the receiver must be 
discharged, and that all falls together.” In, however, a subsequent case (9) 
the Master of the Rolls said : There is no doubt that where a receiver is 
appointed under the authority of the Court he is appointed for the benefit 
of all parties interested ; and therefore he will not be discharpd merely 
upon the application of the party at whose instance he was appointed.” ( 10 ) 
If during the course of the proceedings the continuance of a receiver becomes 


(1) Beach, ..t 783. 

(2) Gonesh Chui)fler Doss v. Troylucko 
Nath Biswas, Jte V, T. Davis, Suit 294 of 
1881, Cal. H. C., 0. 0. C. J., Cor. Trevelyan, 
J., 23rd March, 1887. 

(3) Re Lloyd, 12 Ch. D. 448 j Neilman v. 
Neilman, 43 Ch. D. 198 ; Re Wellfl, 46 Ch. 
D. 669 ; Brenan v. Morissey, 26 L. R. Ir. 618, 
cited Kerr, 236. 

(4) Bertie v. Lord Abingdon, 8 Beav. 63. 


cited in Kerr, 236. 

(6) Ib., citing Re St. George’s Estate, 19 
L. R., It. 606. 

(7) Ib. ; High, sect. 829. 

(8) Davis V. Duke of Marlborough, 2 Sw 
167, 168 ; see Woodroffe, 278 et seq. 

(9) Bainbriggo v. Blair, 3 Beav. 421. 

(10) In other oases also of a somewhat 
similar character proceedings have been 
stayed without prejudice to the order appoint- 
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unnecessary, or tlie object of tlie receiversliip is attained, the receiver will be 
discharged. (1) 

While the propriety of discharging a receiver, like that of appointing liim, 
is to some extent a matter of judicial discretion, yet in some cases the right to a 
discharge becomes an absolute right which the Court has no discretion to 
ref use. (2) In such a case, therefore, the granting of the order of discharge is 
not a matter of discretion, but its refusal is error which may be reversed on 
appea],(3) 

Id general a receiver will not be discharged until the object for which he 
was appointed has been fully accomplished, or until the Court is satisfied that 
the exigency calling for a receiver has ceased. (4) Since the final decree in 
the cause is generalty decisive of the subject-matter in controversy, and deter - 
mines the right to the possession of the fund or property held by the recoivei’, 
it is usually the case that such decree supersedes the functions of the receiver 
since there is then nothing further for him to act upon. If, on the other hand, 
the result be favourable to the defendant, the functions of the receiver are at 
an end, and it is proper to order him to account and be discharged. (5) An 
order of dismissal of the suit which follows on the revetlsal of an order appointing 
a j’ceeiver clearly operates as a discharge of the receiver.(6) 

Under the Civil Procedure Code, once a suit has been dismissed, the Court 
dismissing it is functus officio except that it may stay execution of its own decree 
or order for costs. Its jurisdiction extends no further in regard to a suit which 
has ceased to be a pending suit.{7) If, on the other hand, the controversy 
terminates favourably to the plaintiff or the party at wliose instance the receiver 
was appointed, it will usually devolve upon him to carry out the decree of the 
Court according to the nature of the receivership and his powers under the 
decree.(8) It has been said that the determination of the suit, however, will 
not, ifso facto, discharge the receiver, but his functions must be terminated by 
a formal order of Court. (9) 

Unless the minutes of the order appointing or continuing a receiver and 
manager contain a provision for his discharge, an application to the Court is 
in general necessary to divest the possession of the receiver. The appointment 
of a receiver made previous to judgment will not be superseded by it unless the 
receiver is only appointed until judgment or further order. (10) The receiver 
may, however, be continued by the decree. (11) The Court lias jurisdiction 
notwithstanding a receiver has been discharged, to surcharge him in his 
accounts ; (12) or to order him^to pay his balance together with the amount 
allowed him for his salary and interest.(13) 


( 1 ) See Woodrolfe, 280. 

( 2 ) High, sect. 840. 

(3) ib. ; Beach, sect. 793. 

(4) See Smith v. Lystcr, 4 Boav. 227. 

( 6 ) Beach, sect. 799. 

( 6 ) Prem Lall MuUiok v. Sambhoo Nath 
Roy, 22 C. 9rt0-973 (1895). 

(7) Yamm-ud-doulah v. Ahmed Ali Khan, 
21 C. 561, 563-565 (1894) ; see Woodroflfe’a 


Injunctions, 56-58. 

( 8 ) Beach, 799. * 

(9) lb. ; High, sect. 834. 

( 10 ) Kerr, 232. 

( 11 ) See Moti Vahu v. Prom Vahu, 16 B. 
511, 612 (1892). 

( 12 ) Rc Edwards, 31 L. R., Tr. 242, cited in 
Kerr, 240. 

(13) Harrison v, Boydell, 6 Sim. 211. 
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The decree may direct a permanent appointment, in which case the discharge 
of the receiver is a matter of discretion.(l) 

Discharge of sureties. — The sureties of a receiver will not be discharged 
at their own request, and no regard will be had to their application unless it 
is for the benefit of the estate or unless there be special circumstances in the 
case, (2) as for instance where underhand practice can be proved, and the person 
secured can be shown to be connected with such practice.(3) Where also a 
surety had become such in vioJatitn of partnership articles, he was discliarged 
on his own application. (4) When a surety procures his discharge during his 
continuance of the rccciversJiip, the receiver must enter into a fresh recognizance 
with new sureties. Wlien a surety becomes bankrupt the receiver is usually 
required to enter into a fresh recognizance with twn or more sureties. If a 
surety dies without leaving any property available for the satisfaction of the 
recognizance, the Court will direct a new surety to be appointed ; but the rule 
is otherwise where he leaves real property bound by his recognizance. (5) The 
condition of the bond is that if the r(‘ceiver shall from time to time, and at all 
times so long as he shall (joiitinue as receiver, duly and faithfully in all respects 
discharge the duties and obligations which devolve upon him and duly pass 
his accounts, then tlie bond shall be paid, but otherwise it will remain in full 
force. (6) 

If the receiver faithfully discharges his duties and passes his accounts 
and pays the balanc(‘ due by him, the sm’ety is discharged, and he is at liberty 
to apply to have the recognizance vacated as to him. Should this be not so, 
an action must be brought on his bond against the surety who is answerable 
to the extent of the amount of the recognizance for whatever sum of money, 
whether principal, interest, or costs, the receiver has become liable for, including 
the costs of his removal, and of the appointment of a new receiver in his place. 
In ascertaining the liability of the sm*ety the Court proceeds upon the principle 
that the surety is liable (to the extent of the amount of the penalty) for all sums 
of money wliich the receiver himself was properly liable to pay into Court or 
account for.(7) 

A surety who has been compelled to pay money on account of his obligation 
is entitled to be reimbursed out of the balance in the receiver’s hands, Lord 
Eldon saying : “As the receiver is an officer of the Court, and the surety is so 
in a sense, if there is anything due on account between them, justice requires 
that, upon the application of the surety, he shall be indemnified for what he has 
paid for the receiver out of the balance due him.” (8) And a surety who pays 
the debt of his principal has the same right against his co-surety that he has 
against the pi nnupal, and will be permitted to put the bond in suit as against 
the co-surety. (9) 


(1) See Ex parte Rani Mathusri Jyai 
Amba, 13 M. 390 (1890). 

(2) Griffith v. Griffith, 2 Ves. 400 ; Kerr, 
241 ; Woodroffo, 291. 

(3) Hamilton v. Brewster, 2 Moll. 407 ; 
Kerr, 241. 

(4) Swain v. Smith, Set. on Deer. 680. 


(6) Woodroffe, 292. 

(6) Vide ib., Appondw. 

(7) Kerr, 242-244. 

(8) Glossup V. Harrison, 3 V. & B. 134. 

(9) Be Swan’s Estate, Ir. R. 4 Eq. 209, 
cited in Kerr, 245. 
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Appeal, It wa8 held under sect. 688 of the last Code (now represented by 
0 . XLIII.) that an order authorizing a receiver to remove any person in possession 
of the property was appealable, under that section, at the instance of the person 
dispossessed, ( 1 ) and it has also been held that under 0 . XLIII. r. 1, d. (s) a final, 
ut not an interlocutory order, appointing a receiver is appealable, (2) and also 
t at directions given by a Court in passing a receiver’s accounts are not appeal- 
able, ( 3 ) 


(1) Rowland Hudson r. John Pierpont (3) Mohini v. Ram Narain, 14 C. L. J. 
Morgan 13 C. W. N. 654 (1909). 446 (1911) ; Keshobati r. McGregor, 36 C. 

(^) Upendra v. Bhupendra, 13 C. L. J. 668 (1908). 

157 (1910). 



ORDER XLl. 


Appeals from Origiml Decrees. 

1 . (/) Every appeal shall be preferred in the form of a [s.64i.j 
Fonn oi appeal. What Dieinorandum sign^ by the appellant or his 
to accompany memoran- pleader and presented to the Court or to such 
officer as it appoints in this behalf . The 

memorandum shall be accompanied by a copy of the decree 
appealed from and (i^nless the Appellate Court dispenses there- 
with) of the judgment on which it is founded. 

(,?) The memorandum shall set forth, concisely and under 
Contents of memoran- distinct heads, the grounds of objection to the 
decree appealed from without any argument 
or narrative ; and such grounds shall be numbered consecutively. 

Memorandum of appeal.— The Appellate (Jourt must look at the memo- 
randum of appeal itself and not at the stamp on it in order to see which part 
of a decree is the subject of appeal before it. The Court can no more deal with 
a part of a decree which is not challenged by a memorandum of appeal or by 
objections filed by tlic opposite party than it can pass an order reversing the 
decree of a first Court when that decree is not in appeal before it. The memo- 
randum of appeal or objections when filed are what give the Judge on appeal 
jurisdiction to interfere with the decree below. He cannot of his own motion 
deal with a decree which is not the subject of appeal to him, or with a portion 
of a decree against wliich portion there has been no appeal and no objections 
filed. The Appellate Court has no jurisdiction to deal with tliat portion of the 
decree which is not the subject of appeal before it.(l) The Code does not make 
any provision as to how Courts should deal with memoranda of appeal con- 
taining scandalous matter ; but Courts possess inherent power to stop sucli an 
abuse of its i'f'cords.{2) 

Presented.'^— In order to efect a valid presentation of an appeal it must 
be by the suitor in person or by a person duly qualified to present it, (3) and 
where an advocate or vakil is heard the grounds should have been duly 


(1) Gheda Lai v. BadulUh, 11 A. 36, 37, 38, 
39, 40 (1888). 

(2) Zamindar of Tuni v. Bennayya, 22 M. 
156, 158 (1898). 

(3) Shiam Karan v. Raghunandan, 22 A. 


331 (1900) [presentation by person not suitor, 
advocate, attorney or vakil] ; Wasir’Un'nissa 
V. Uahi Baksh, 24 A. 172, 173 (1001) 
[authorized agent of female pauper]. 
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certified. (1) Tliougli in the mhahtmim filed in the Court below the names of 
two vakils were entered, and though the vakalatnmm was accepted only by one 
of them yet the presentation of the appeal by the pleader, who accepted the 
vakalatnama, was considered a sufficient presentation. (2) But where by an over- 
sight the name of the vakil who had filed an appeal was omitted from the body 
of his vakdlatnania, it was held, on objection taken by the respondents, that the 
document was invalid and the appeal had not been properly presented. (3) If 
an appeal, being in reality a first appeal from a decree, is erroneously described 
as “ I^first appeal from order in tJic memorandum of appeal, and it is shown that 
neither respondent was in any way prejudiced by such misdescription or an 
insufficient stamp was placed on the memorandum by reason thereof, the appeal 
should not be dismissed for su(;h misdescription. (4) It has been held that there 
is no proper presentation when the court-fees due have not been paid ; (5) but 
as regards subsequent affixing not having retrospective effect the first set of 
cases were decided before the enactment of sect. 582a of the last Code (see now 
sect. 149), which was intended to cover cases wlierc the insufficiency of the stamp 
upon the memorandum of appeal was due to mistake. (6) 

“Accompanied by a copy of the decree.’^~In appeals against decrees 
in suits or proceedings tantamount to a suit (e.g. contentious probate proceedings) 
it is necessary that the memorandum of appeal should be accompanied by a 
copy of the decree, aiid a copy of the decree is a necessary accompaniment for a 
valid appeal. (7) The Court has no power to exempt an appellant from pro- 
duction of a cop}' of the decree, but (if satisfied that the discretion vested in it 
under seel. 5 of the Limitation Act should be exercised) it may make an order 
that a certified copy of the decree may be received and allowed to be attached 
to the memorandum of appeal. (8) But in cjises of appeals against orders 
under sect. 244 (now sect. 47) (which are decrees under sect. 2), it is sufficient to 
attach to the memorandum a copy of the order itself (which is the decree, and 
no other decree is necessary), and it is not necessary to attach ^ copy of the 
decree even if such a decree may have been drawn up. (9) The provisions of 
this rule, as extended to second appeals by sect. 108, do not requfie that any 


(1) Kishen Chundcr v, Hurish, 3 W. R. 216 
(1865); OliuUah v. Bachulal, 15 C. 706 
(1888); Jn re Noor Ahmed, 17 W. R. 338 
(1872 ) ; but a vakil ajj^joUant cannot certify 
his own apj)eal; Thokoor Pass v. Ameer 
Mondal, 14 W. R. 168 (1870). 

(2) Ayyanna v. Nagabhoosaiiam, 16 M, 
285 (1892). 

(3) Muhammad Ali Khan v. Jas Ram, 
36 A, 47 (1913) ; Poklipal Singh v. Dambar 
Singh, 6 A. L. J. 110 (1909). 

(4) Sant Lai v. Sri Kishen, 14 A. 221 (1892). 

(6) Balkaran v. Gobind, 12 A. 129, 142 

(1890) ; see also Shoo Partap v. Shoo 
Gholam, 2 A. 875 (1880) ; Yakut-un-nissa 
Kishoree, 19 C. 747 (1891); Lakhi Narain 
V. Kiitibaa Daa, 18 C. L. J. 133 (1913) ; but 


sec Bhondiram v, Taba Savadan, 27 B. 330 
(1902). 

(6) See Doorga Churn v. Dookhiram, 26 C. 
925, 929, 930 (1899) ; Bai Ful v. Deaai Manoo- 
bhai, 22 B. 849 (1897) ; Valambal Ammal z>, 
Vythilinga, 24 M. 331, 332, 333 (1900) ; a. c., 
26 M. 380. 

(7) Chamola Kuar v. Amir Kahn, 10 A. 77 
(1893 ) ; see also Bhawani v. Kallu, 17 A. 537, 
553 (1895) ; Khirodo Sundari v. Jnanendra, 6 
C, W. N. 283, 284, 280 (1901). 

(8) ProBonoo v. Ram Chandra, 17 0. L. J. 
06 (1912) ; Hem v. Jadab, 16 C. L. J. 116 
(1901) ; Binapani v. Saahi, 16 0. L. J. 133 
(1912). 

(9) Khirode v. Jnanendra, 6 C. W. N. 283, 
284, 286 (1901). 
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otLer documents sliould be presented with the appeal than a copy of the decree 
against which the appeal is presented and the judgment on which it is founded. 

It is not necessary to file a copy of the first Com-t’s decree. If an appellant 
relies on the original judgment, and decree in support of a second appeal, he 
may reasonably be called on by the Court to produce copies when applying for 
admission of second appeal. In other cases it is vexatious to insist on parties 
incurring useless expense and trouble. ( 1 ) 

‘^And of the judgment.” — Where the parties in two or more suits ni’o 
the same, and the decision in one case governs all the ('uses, then, if the appellant 
file copies of tlie judgment and decr(‘e passed in the principal case this may 
be considered a sufficient compliaiice with the law ; but if tlie parties in eacli case 
be different, it is not sufficient for the appellant to refer to a case with wJiich he 
has notliing to do, and to say that the judgment of the Lower Court in tliat 
case governs his, and that it has been filed by another appellant with whom he 
has no privit 3 ^( 2 ) In appeals under clause 10 of the Allahabad Letters Patent 
under the rules of that High Court, a copy of the judgment appealed from is 
required to be presented with the memorandum of appeal. (3) 

« 

2. The appellant shall not, except by leave oi the Court, [s. 542.1 
Grounds which may be in*ge or be hoard in support of any ground 
taken in appeal. • of objection not bet forth in the rnemorandn'm. 
of appeal ; hut the Appellate Court, in deciding the appeal, shall 
not be confined to the grounds of objection set forth in the memo- 
randum of appeal or taken by leave of the Court under this rule : 

Provided that the Court shall not rest its decision on any 
other ground unless the party who may be affected thereby has had 
a sufficient opportunity 0/ contesting the case on that ground. 

Grounds of appeal. — The grounds which may be taken without leave 
under tliis rule are those only set out in the memorandum. (4) An objection 
which may be heard under sect. 105 (formerly sect. 591) must be one S(jt forth 
in the memorandum of appeal, (5) and the Court has a discretion to grant or 
refuse leave,( 6 ) which is not taken away even when the point sought to be raised 
is one of limitation. (7) Questions, however, may arise even as to those wliicli 


(1) Pirathi Sing v. Vonoatraraanayyan, 4 
M. 419 (1881). 

(2) Bhyrub Nath v. Huro Sundaroo, W. R. 
Mis. 28 (1864) ; sco also Mothoor Nath 
Kissen Mohun, W. R. Mis. 9 (1863, 1864). 

(3) Fuzal Mahammad v. Phul Kuar, 2 A. 
192 (1879). 

(4) As to specifically raising the point, see 
Narayana v. Chiugalamma, 10 M. 1, 8 (1885) ; 
and see Protap Chunder Borooah v. Collector 
of Goalpara, 22 W. R. 216, 219 (1874). 

(5) lllak Roy Singh v. Chakardhari Singh, 
15 A. HO, 120 (1892) ; foil, in Bansi Lai v. 


Ramji Lai, 20 A. 370, 372 (1898). 

(6) Ib. It has refused leave where tho 
matter was one of Court foes : Ram Kishen 
XTpadhia v. Dipa Upadhia, 13 A. 580 (1890) ; 
and will consider the conduct of a party : 
Tliakuri v. Kundan, 17 A. 280, 281 (1895). 

(7) Ahmed Ali v. Waris Husain, 15 A. 123 
(1893) ; and see Dattu v. Kasai, 8 B. 635 
(1884) : contra Mukvana Saluji v. Raj Sangsi, 
2 B. H. C. R. 169, 170, 173, 174. In Baloram 
V. Mangta Das, 11 C. W. N. 959 (1907) ; s. c., 
34 C. 941, tho majority of the Court con- 
sidered that leave should be given. 
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are set out by reason of tbe fact that they raise a new case or points not the 
subject of determination in the lower Court. Generally speaking, in these 
cases pure points of law only are arguable which arise on the findings and require 
no further inquiry. This subject will be found discussed under the heading 
** Scope of the appeal in the notes to sects. 100 and 101, ante. This rule is 
equally applicable to second as to first appeals. ( 1 ) 

Grounds of appeal must be such as arise from out of the plaintiff’s pleadings 
and documentary proofs and necessary to the decision of the appeal.( 2 ) In 
drawing up grounds of appeal it should (it has been held) be remembered that 
no subsequent event or devolution of interest can effect the decision of a question 
as it stood at the time the decision was pronounced. To give effect to these, 
some supplementary proceeding and not an appeal is necessary. (3) Points 
not taken in the memorandum of appeal, if they raise questions of fact, upon 
which the findings arrived at by the Court of Appeal must be taken to be con- 
elusive, will not be allowed to be taken in special appeal. (4) 

If the appellant thinks that his grounds of appeal in the memorandum 
filed with the Judge are not sufficient, he may apply to the Judge to allow him 
to be heard upon the objections not mentioned in the memorandum of appeal ; 
but if he does not do so, nor does he even make the objections upon which he 
relies before the Higli Courts previously to his appealing to that Court, lie cannot 
ask the High Court to reverse the decision of the Judge of the Lower Appellate 
Court because he did not reverse the decision of the first Court on grounds 
which were never mentioned in appeal, or not brought to the notice of the Judge 
of the Lower Appellate Court. (5) The Court, however, itself is not limited by 
tlio grounds of objection. It is entirely within the competency of the Court to 
take into its consideration an 3 rthing in the case which either affects the regularity 
of the proceedings of the Court below, or relates to the correctness of the decision 
up 6 n the merits, and the Court is not confined to the grounds set forth in the 
memorandum of appeal. ( 6 ) This rule confers upon Courts power to decide 
appeals upon grounds other than those set forth by the appellant in the raemo- 
j’andum, and that power is to be exercised by the Court alone, and not to enable 
t.he appellant to take the respondent by surprise by urging matters of which he 
had no notice. Parties, however, complaining of judgments and decrees must 
mention all the grounds of complaint in the memorandum of appeal, and these 
provisions are not meant to relieve them of such necessity.(7) As a rule the 
High Court will not permit grounds of appeal to be taken in argument which 
have not been taken in the memorandum of appeal, but where a decree comes 
before it which upon its very face is illegal — a, decree which goes beyond the 
power of the Court which passed it — ^the High Court is bound to take up the 
point itself and rectify the mistake, and not to allow itself to become an 


(1) Ahmed Ali v. Waris Husain, 16 A. 123 629 (1901). 

(1893). (6) Mahomed Anj^ v. Qouri Porshad, 

(2) Nawab Sidhee Nueur Ally Khan v, 6 W. R. 61, 64 (1866). 

Ojoodhyaram, 10 M. I. A. 640, 663 ; s. c., 6 (6) Shama Churn v. Bindabun, B. L. R. F. B. 

W. R. P. C. 83. 892, 900 (1868) ; and see Thakuri v. Kundan, 

(3) \iiund Moyee v. Shoob Chunder, 2 17 A, 280, 281 (1896). 

W. R. P. C. 19 (1862). (7) Bansidhar v. Sita Ram, 13 A. 381 (1891). 

• (4) Nilratan v. Ram Rutton, 6 0. W. N. 627, 
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instrument for the commission of further mistakes.fl) An Appellate Court exceeds 
its authority in giving a plaintiff a relief for which he does not ask. Although 
tJie Court may decide an appeal before it upon grounds other llian those stated 
in the memorandum of appeal, yet the rule does not entitle the Court to go beyond 
the subject-matter of appeal. (2) 

Where a Lower Appellate Court allowed an appellant (one of the defendants 
interested in a small portion of the decree) to raise an objection verbally (and 
not taken in the memorandum of appeal) to the wliole of the decree, and dis- 
missed the suit on the ground of iioi-joinder of parties, it. was held by tlie High 
Court that it w'as not open to tJic Judge upon the appeal of only one of the 
defendants as to a small portion of the decree to entertain the objection upon 
which he had thrown out the suit. (3) When a Lower Appellate Court dismissed 
a suit on a point on which no issue was raised although it had been taken in the 
written statement, and which was not made a ground of appeal ; it was held by 
the High Court that the point must be considered to have been abandoned at 
the trial ; it was therefore not open to the LowTr Appellate Court to dismiss the 
suit on that ground.(4) 

3. (/) Where the memorandum of appeal is not drawn fs.643. 

Rejection or amend- up ill the manner hereinbefore prescribed, 
ment of memorandum. {{, j^iay be rejected, or be returned to the 
appellant for the purpose of being amended within a time to be 
fixed by the Court or be amended then and there. 

(;?) Where the Court rejects any memorandum, it shall 
record the reasons for such rejection. 

(o) Where a memorandum of appeal is amended, the Judge, 
or such officei as he appoints^in this behalf, shall sign m' initial 
the amendment. 


Rejection or amendment of memorandum^ — The memorandum may 
be rejected under this rule if it is not drawn up in tJie manner prescribed ; (5) 
as also on any of the grounds set out in 0. VII. r. 11 (formerly sect. 64) read with 
sect. 107 (formerly 582), (6) but a judicial order should be passed, and the reasons 
for such rejection must be given. (7) 

Memo, appeal insufficiently stamped.*— When a memo, of appeal which 
is insufficiently stamped is returned in order that it may be sufficiently stamped, 
t he Appellate Court should fix a time within which the deficiency is to be 
s upplied.(8) Li f his rule there is no limitation as to the time when a memorandum 


(1) Poran Sookh v. Parbutty, 3 C. 612, 616, 
616 (1878) ; Lachman v. Bahadur Singh, 2 A. 
884, 888 (1880) ; and of, Bansidhar v. Sita 
Bam, 18 A. 381 (1891). 

(2) Saroda Sundaroo v. Gobind Monee, 24 
W. R. 179 (1876). 

(3) Nakur Chundor v. Judoo Nath, 25 
W. R 389 (1876). 

(4) (3ovindrao Krishna v. Balu, 10 B, 686 


(1891). 

(6) Budy Prasad v. Baij Nath, 16 A. 367, 
370 (1893). 

(6) Ib. 

(7) Ib. ; Jugsib Sahay v. Kasee Nath, 1 
Ind. Jur. 121 (1862). 

(8) Shoo Partab v. Sheo Golam, 2 A. 875 
(1880). 
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may be rejected or amended. (1) But the time for rejection is when the appeal 
is presented, and not after it has been once admitted. (2) The filing of an appeal 
out of time is another matter. The registration is a ministerial proceeding. 
And when registered out of time, the Court may, on discovery, reject it (3) where 
there is fraud, misrepresentation, suppression of fact, or mistake. (4) An order 
admitting an appeal after time, made ex 'parte by a single Judge of the High 
Court sitting to receive applications for the admission of appeals under a rule 
of the Court made under 24 & 25 Viet. c. 104, sect. 13, and sect. 27 of the Letters 
Patent of the Allahabad High Court, can<be impugned and set aside, at the 
hearing by the Division Court before which it is brought for hearing, on the 
ground tliat the reasons assigned for admitting it were erroneous and 
inadequatc.(5) The High Court in special appeals can look into the grounds 
which the Lower Appellate Court Judge has given for admitting the appeal in 
which tlie decision appealed against was passed after the lapse of the period 
of limitation ; and the grounds upon which he acted in so admitting the appeal 
are impeachable in special appeal. (6) The discretion of the Lower Appellate 
Court in sucli cases is liable to review or appeal where such Court is acting through 
(‘aprice or prejudice, or where the discretion is exercised without any proper 
legal material to support it. Where the exercise of discretion is perverse, the 
High Court in second appeal will interfere. (7) 

4. Wliere there are more plaintiffs or more defendants 
One of several plaintiffs than One in a suit, and the decree appealed 
or defendants may obtain f^oM proceeds on any ground common to all 
prooeedf^on the plaintiffs or to all the defendants, any 
ground common to all. one of the plaintiffs or of the defendants 
may appeal from the whole decree, and thereupon the Appellate 
Court may reverse or vary the decree in favour of all the plaintiffs 
or defendants, as the case may be. 

Decree proceeding on common ground. — The ordinary rule is that upon 
an appeal of one of several parties, an Appellate Court cannot reverse the decree 
appealed from as against any otlier of the parties ; (8) nor can the Appellate 
Court, on the appeal of one defendant, having only a part interest in a decree, 
reverse the entire decree.(9) It is not competent to certain defendants appealing 


(1) Damoda v. Gokulohand, 7 A. 79, 85 
(1884). 

(2) Gopee Bullub v. Goluck, W. R. 135 
(1864). 

(3) Syud Jafir Hossein v. Sheikh Mahomed 
Amir, 4 B. L. R. App. 103, 104, 100 (1870) 
[and the respondent may apply to dismiss the 
appeal]. 

(4) Secretary of State v. Mutu Jawmy, 4 
B. L. R. App. 84 (1870). 

(5) Duhoy Sahai v. Ganeshi Lai, I. A. 34 
(1875). 


(6) Mouri Bewa v. Surendra, 2 B. L. B. 184 
(1869), Note ; s. c., 10 W. R. 178. See also 
Surbhai v. Raghu-Nathji, 10 B. H. G R. 397 
(1873) ; Chunder Doss v. Boshoon Lai, 8 C. 
251, 253 (1881). 

(7) Ib. ; Ranchodji'?’. Lallu, 6 B. 304, 306, 
307 (1882) ; Parbati v. Ganpati, 23 B. 513 
(1898). 

(8) Koolada Pershad t?. Gora Ohand, 17 W. 
R. 353 (1872). 

(9) Woomesh v. Matunginee, 2 W. R. 170 
(1865). 
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and making a non-appealing defendant a respondent, between tliemselves, to 
open out that portion of the case which, as between the plaintiff and the non- 
appealing defendant, has not been appealed against, and when the ground on 
•which the decision is given is not common to all the defendants this rule does 
not apply.(l) But 'when the decision of the first Court proceeds on grounds 
common to all the defendants, one of the defendants is justified in appealing 
on behalf of all. (2) Thus where, on the appeal of one of the several judgment- 
debtors, the bond on which the plaintiff sued was found to be false and not 
binding at all, all the otlier parties to the bond were released notwithstanding 
that they did not appeiil.(3) It is incongruous that a claim should be dismissed as 
against one party and allowed against another on contradictory grounds, as 
say, in the first case, on the ground that a mortgage is satisfied, and in the second 
on the ground that the mortgage liad not been discharged. It is to prevent 
sucli incongruities that power is conferred wlien an appeal is presented against 
the wliole decree to interfere as well on bcl alf of parlies who have not appealed 
as on behalf of lliose who have appealed.(4) No distinction is made between 
decrees ea? parte and others. (5) M here there is a common ground amongst 
jilaintiffs or defendants an appeal by one is virtually an appeal by all, though 
they may not be parties*to the record.(6) It is not directed that the Appellate 
Court should pass a decree in favour of persons who arc not before it in appeal, 
but the effect of the provision is to make a decree passed in favour of one out 
of the defendants or plaintiffs operate in favour of all the plaintiffs or defendants 
as the case may be. (7) The decree which may be the subject of such appeal 
is one affecting in the same manner all the plaintiffs and defendants — one in- 
capable of division, and upon whicli it would be impossible for a Coui't to find 
in one sense for some of the plaintiffs or defendants, and in the opposite sense for 
the other plaintifis or defendants ; for instance, where the suit relates to property 
in which all the plaintiffs or all the defendants are co-sharers. (8) If one of the 
several defendants appeal not against the whole decree but only against that 
portion of it which affects him, and his defence in the Lower Court was not a 
defence common to other defendants, the Lower Court decree cannot be reversed 
in favour of those defendants who have not appcaled.(9) In a recent case 
where a lambardar had appeixled against a decree without joining his co- 
defendants (his tenants), it was held that under this rule it was open to him 


(1) Khermukurec Dassoo tJ.Nilainbur,2 W, 
H. 227, 231 (1805) ; Gudadhur v. Monmohinee, 
7 W. B. 360 (1867) ; Deoputtec v. Dhumoo 
Lai, 11 W. B. 238, 240 (1860); Shaikh 
Mahomed c She ikh Anwar Ali, 21 W. B. 112 
(1873). 

(2) Sroostce r. .Si cenatli, 18 W. B. 331, 332 
(1872) ; Sreemuiijoreo v. Poorusattum, 9 W. 
B. 499 (1868) ; Ram Lochun v. Nittya, 12 W. 
R. 211 (1869) ; Jadumoni v. Fudu Bibi, 7 B. 
L. R. 28 (1871) ; Mohunt Bung Lai v. Gouri 
Mundal, 10 W. R. 286 (1868), 

(3) Sufur Ali v. Bnsuroolla, 6 W. B. 323 
(1866). 

(4) Seshadri v. Krishnan, 8‘M. 192, 194 


(1884) ; and soo Kulai Koda v. Viswanatha 
Pillai, 28 M. 229, 234 (1904). 

(5) Sreonath v. Grey, 13 W. B. 114, 116 
(1870). 

* (6) Abdul Rahiman v. Maidin Saiba, 22 B. 
500, 508 (1896) ; vSirdar Singh v. Krishna 
Mills Co., 63 P. R. (1914). 

(7) Mulchand v. Ram Ratan, 20 A. 493, 
490 (1898). 

(8) Sreeram Ghuttuck v. Brojo Mohun, 11 
W. R. 449 (1869) ; and seo per Bayley, J., in 
Kharmukra v, Nilambur, 2 W. R. 227, 230 
(1865). 

(9) Ram Cliundcr v, Oomachurn, 18 W. R 
26, 27 (1872). 

4 M 
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to obtain a reversal of the decree in favour of all the defendants, but the 
plaintiffs were bound to join all the defendants as respondents in a second 
appeal.(l) 

Wbat is a common ground must be determined in eacli case upon the nature 
of tlie decree given, and the cases cited are given in illustration only of the 
general principle enacted. ( 2 ) 

The Calcutta High Court has held, (3) dissenting in this from a Madras 
decision, subsequently overruled, (4) that the former section did not require 
that the decree appealed against should proceed exclusively on grounds common 
to all the defendants, but that it should proceed on any ground common to the 
defendants. 

Under this rule, one of several persons who have stood on a common ground 
may appeal for all. They are not prevented from appealing severally if they 
wish to do so ; but if they allow one of their number to represent them for 
pressing tJieii* appeal, they must accept his representative character as to the 
incidents also of the appeal, at least so far as the jural relation between the 
parties are concerned. The appeal opens up the whole case, though made by 
but one of the joint parties in the Court below. But the case being thus opened 
up, it is opened up for the respondent as well as for the appellant ; and under the 
former sect. 561 (now 0. XLl. r. 22) the respondent may press any objection 
against the decree which he could have urged in an independent appeal. Where 
ii decree of the Court of the fii'st instance is partly in favour of two joint plaintiffs, 
and one plaintiff' appeals, the Appellate Court may reject the wliole claim on 
the cross objection of the defendant, (5) the decree liaving been passed against 
the defendants, it was open to any one of them to appeal against it if the ground 
of appeal was common to all the defendants. ( 6 ) But where there arc several 
respondents bedore the Court of first appeal, though one of them may represent, 
his fellows in a further appeal, he cannot represent a person who was not his 


(1) DauoTHth V. Brojo Mohon, 18 C. L. J. 
261 (1913). 

(2) Joykisto v. Mttyaiiuiid, 3 C. 738 
(1878) ; Doyal Chundcr v. Nobiii, 8 B. L. H. 
180 (1871) ; Doorga Churn v. iSliama Nund, 
12 W. R. 370 (1869) ; Katyanee v. Madhub, 
4 W. R, 68 (1865) ; Shaikh Mahomed v. 
Sheikh Anwar, 21 W. R. 112 (1873); Lull 
Soondor v. Hurry Kiahen, Marsh, 113, 116 
(1862); Ram Kamal Saha v. Ahmad Ali, 
30 C. 429, 432 (1903) ; Boydonath v. Ojau 
Bibi, 11 W. R. 238, 240 (1869) ; Lukhy Kant’ 
V. Ram Doyal, Marsh, 281 (1863) ; Najamma 
V. Subba, 11 M. 197, 199 (1887) ; Appa Rau 
V. Ratnam, 13 M. 249, 251 (1889) ; Yenabalu 
V. Abdul Khader, 4 M. H. C. R. 26 ; Suinaua 
Vekraman v. Razan, 16 M. 293 (1892) ; 
Annamalay Chettiar v. Pitchu Ayyar, 28 M. 
122, 124 (1904) ; Vishwa Nath v. Vosudev, 
28 B. 699, 702 ( 1901) ; Ram Chundcr v. Ooma 
Churn, 18 W. R. 26, 27 (1872); Chundcr 
Monce v. Modhoo Dey, 23 W. R. 166 (1876) ; 


Groesh Chundcr v. Gour Mohun, 7 W. R. 
49 (1867), 

(3) Ram Kamal Saha v. Ahmad Ali, 30 C. 
429, 432 (1903) ; foil. Annamalay v. Pitchu 
Ayyar, 28 M. J22, 124 (1904). 

(4) Syed Hussein v. Madan Khan, 17 M. 
205 (1894) ; overruled by Dhuttaloor Sub- 
bayya v. Pardigantani Subbayya, 30 M. 470, 
F. B. (1906) ; s. c., 17 M. L. J. 119. 

(6) Babaji Dhondshet v. Collector of Salt 
Revenue, 11 B. 596, 597, 698 (1887). 

(6) Chander Sang v. Khimabhai, 22 B. 718, 
721 (1897 ) ; also Chintamon v. Gungabai, 27 
B. 284 (1903) ; s. c., 6 Bom. L. R. 90 ; see also 
Chajju V. Umrao Singh, 22 A. ^86, 392 (1900) ; 
Puran Mai v. Krant Singly 20 A. 8 (1897) ; 
Ram Lochun v. Nittya, 12 W. R. 211 (1869) ; 
Ram Sewak v. I^ambar Pande, 25 A. 27, 28 
(1902) ; Doorga v. Balwant, 23 A. 478, 481 
(1901) ; Abdul Ghani v. Muhamniatl, 28 A. 
95, 97 (1905). 
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co-respondent and against wliom tJierefore no decree could lxav<*- been made on 
a point common to the two, or on any point at all.(l) 

It was held that the former section applied only to appeals by parti<^s 
arrayed on the same side of a litigation in the original Court and against avIiojh 
judgment on a common ground had been passed, and only some of them appeal 
from such judgment on behalf of themselves and others who do not join in tlic 
appeal. It did not relate to eases in wliich a party (be he a plaintiff or a defen- 
dazit in the original Court) who has been unsuccessful only to a certain extent 
of the subject-matter of the litigation in appeal from so much of the decree 
as has been passed against him, happens to value the appeal as if it related to 
the whole subject-j natter of the litigation or to pay Court fees on such amount. (2) 
Where two suits brouglit by two different parties claiming different interests 
in a certain share to set aside the sale of that shani, having been dismissed, one 
ol the plaintiffs appealed and tJie sale was set aside ; it was held that the decision 
must be considered as setting the sale aside as to the whole of that sliaro, although 
I lie otJier parties did not appeal. If they both Jiad joined in one suit, but only 
one had apjzealed, the decree of the Appellate Court would have been for tJie 
benefit of both, and the whole sale would have been set aside. Tlieir bringing 
separate suits instead of joining in one suit ouglit not to make any difference in 
tliat respect. (3) 

It was held that where a respondent failed to give iJie notice required by 
sect. 561 of the former Code (see r. 22 of this Order), it was not open to the 
Appellate Court to grant any relief to that respondent in a case where the granting 
of such relief was not necessarily incidental to tlie relief granted to tJie party 
who had appealed.(4) But see now in this connection r. 33 of this Order, wliich 
enacts part of 0. 58, r. 4 of the Englisli Rules. 


Stay of froccedings and of execution. 


5. (/) An appeal shall not operale as a stay of proceedings 
stay * by Appellate Under a decree or order appealed from except 
so far as the Appellate Court may order, nor 
shall execution of a decree be stayed by reason only of an appeal 
having been preferred /rom the decree ; but the Appellate Court 
may for sufficient cause order stay of execution of such decree. 

(?) Where an application is made for stay of execution of 
stay by Court which an appcalablc decree before tin', expirt^ion of 
passed the decree. tbe time allowed for appealing therefrom, the 

Court whicJi passed the decree may on sufficient cause heing shown 
order the exc ^mtion to be stayed. 


( 1 ) Deo Gopal Savant v. Vasudev Vithal 
Savant, 12 B. 371 (1887). 

(2) Per Mahmood, J., in Cheda Lai v. 

BaduUah, 11 36, 40 (1888). 

(3) Sheikh Nagor v. Sburiutoolab, 20 W. 
R. 77 (1873). 


(4) Kulai Kada Pillai v. Viswanatha 
Pillai, 28 M. 229, 232 (1904) ; aa to suite for 
contribution, see Rup Jan v. Abdul Kadir, S 
C. W. N. 496 ; 31 C. 643 (1904) ; Asuudi v. 
Baroddi, 34 M. 249 (1910). 
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(S) No order for stay of execution shall be made under 
sitb-Tuie (/) or suh^rule unless the Court making it is 
satisfied — 

(a) that substantial loss may result to the party applying 
for stay of execution unless the order is made ; 

(h) that the application has been made without unreasonable 
delay; and 

(c) that security has been givei^ by the apphcant for the 
due performance of such decree or order as may 
ultimately be binding upon him. 

[Jj) Notmithtanding anything contained in snh-rule (0% the 
Court rmy 'make an ex parte order for stay of execution pending 
the hearing of the application. 


‘‘ Stay of execution.” — This rule, whicJi refers to applications by parties 
onlv,(l) assumes that there is something to stay and therefore does not apply 
where the decree has been in fact executed. (2) To execute a judgment or order 
is to carry it into effect or enforce it. When there still remains something 
substantial to be done under a decree, before it can become thoroughly effectual 
that decree has to be “ executed ” within the meaning of this rule.(3) So a 
decree directing the issue of a grant of probate to the propounder of a will is 
one that is capable of execution, and stay of execution of such decree can b;"* 
granted under it. (4) It was held that sect. 283 of the former Code did not con- 
stitute an exception to tJie procedure laid down by sect. 545, now replaced by 
this rule. (5) 

The principle upon which all stay is granted for the preservation of property 
pending litigation is that the successful party in the litigation — ^that is, the 
ultimately successful party — is to reap the fruits of that litigation and not to 
obtain merely a barren success.(6) In cases where a stay of execution or an 
injunction is granted on an ex parte application, liberty to apply to the Judge 
to vary or set aside tlie order must be implied if not expressed. (7) And a Court 
which has jurisdiction to pass an order has equally jurisdiction to pass any 
subsequent order in any matter flowing from and naturally and necessarily 
arising out of the first order. (8) The ruling that if property is sold before an 
order staying execution is communicated, the sale is in such case not void (9) 


( 1 ) Soo Khiluck Chunder v. Prosunno- 
moyeo, Marsh, 478 (1864). 

(2) Dharam Singh v. Kishen Singh, 12 
C. L. R. 632 (1883). 

(3) Mt. Brij Coomareo v. Ramrick Daes, 5 
C. W. N. 781 (1901). As to orders directing 
criminal proceedings to be taken against 
parties or witnesses, see Ram Churn, S. D. 
N. W. P. 363 (1863). 

(4) Mt. 9rij Coomareo v. Ramrick Pass, 
mpra. 


(5) Syed Fathula v, Munyappa, 6 M. 08 
(1882). 

( 6 ) Mt. Brij Coomareo v, Ramrick Pass, 6 
C. W. N. 781 (1901). 

(7) Amir Hasan v. Ah^ad Ali, 9 A. 36 
(1886). 

( 8 ) Moonshee Amoor Ali v. Kassim Ali 
Khan, 13 W. R. 403 (1870). 

(9) Bisesswari Chowdhurany v. Hurro 
Sundar, 1 C. W. N. 226 (1892). 



FtBST SoHion. 
0. 4if r, 6. 


APPEALS FROM ORIGINAL DECREES. 


1269 


has been dissented from,(l) the order ot stay taking effect wlien it is made 
and not when it is communicated. It has been said that an applicant who 
has asked for stay of execution should on the ground of its being an indulgence 
be made to pay costs even if successful, (2) But tJiis has been dissented from, (3) 
and there is certainly strong support in reason for the view that when the law 
allows an appeal and allows an appellant upon proper cause being shown to 
ask for and obtain an order for stay, it cannot be said that what is asked for is 
merely an indulgence. * 

By Court of first instance. — The rule assumes that the decree is appeal- 
able and not final. (4) If an appeal lies, but has not been filed, the first Court 
but no other (5) may stay execution upon an application made before the expiry 
of the period of appeal, though as the rule states the successful party is not 
prohibited from executing his decree simply on the ground that the period for 
appealing has not expired. (6) The Court which dismisses a suit becomes funcius 
officio, save that it may sta)^ execution of its own decree or order for costs. (7) 
After appeal is filed the Appellate Court, as the Court which has seizin of the 
suit, may stay excention^S) A Civil Court cannot stay execution in cases in 
which an appeal has been made to the Privy Council against a decree of the 
High Court. (9) 

“ Sufficient cause.” — The application should be supported by an affidavit 
verifying the facts alleged, and these facts should show sufficient cause for a 
stay. (10) What constitutes sufficient cause must depend upon the facts of the 
particular case (11) In this connection the proviso to the rule must be referred 
to. The Court is given a discretion in the matter, and may refuse the application 
where there has been such delay as disentitles the party to any consideration 
from the Court. (12) And see post The provisions of this rule as regards tlie 
exhibition of sufficient cause apply equally to dec'.rees for immoveable as for 
moveable property. (13) 

“ Substantial loss.” — As appears from the use of the word “ shall tliis 


(1) Hukum Chand Boid v. Kamalanand 
Singh, 33 C. 927 (1900) ; and see also Meali 
Jan V. Ivlan Singh, 2 A. 686 (1880). 

(2) Chuni Lai v. Anantram, 25 C. 893 
(1898), |)er Maclean, C.J., and Jenkins, J. 

(3) Ib., per Bannorjee, J. 

(4) Amir Hasan v. Ahmad Ali, 9 A. 36 
(1886). 

(5) See Barlow v, Abdool Haye, 17 W. R. 
341 (1872). 

(6) Deputy Collector, Sonthal Pergunnaha 
V. Binode Ram Sein, 6 W. R. Miso. 63 (1866), 

(7) Yamin-ud-Dowlah v. Ahmed Ali Khan, 
21 C. 661 (1894) ; see this case discussed in 
Woodroflo’s Injunctions, 3rd ed. pp. 60 
etseq. 

(8) See Chuni Lai v. Anantram, 26 0. 893, 
894 (1898), per Bannerjee, J. ; Satya 


Shankar v. Maharaj Naraiti, 35 A. 1 19 (1912). 

(9) Muttealaummal v. Chellayamal, 5 M. 
H. C. R. 98 (1869). 

( 10) Multan Chand Shivram v. Khan Sahob 
Kharsodji, 16 B. 636(1890). As to the duty 
of a pleader to verify statements made to 
him, see He Sreenath Roy, 17 W. R. 406 
(1872) ; Ram Nath v. Kamleshwar, 16 
C. W. N. 432 (1911). (The High Court may 
also deal with the order under s. 115 and 
direct stay in terms of r. 6 of this Order.) 

(11) See Mahomed Hossein v. Lootf Ali 
Khan, 20 W. R. 393 (1873) ; in Be Ahmed 
Reza, 13 W. R. 281 (1870), sufficient cause 
was held not shown. 

(12) In re Leslie, 17 W. R. 160 (1872). 

*(13) In re Ismail Kooer, 9 W. R. 448 

(1868). 



1270 rm CODE OE CIVIL pnOCEDUUK FmsTSrn^D. 

0 . 41 , r. /). 

must be siiown.(l) So the Court granted the stay of that part of a decree 
which directed the completion of certain works, but refused it as regards another 
part ordering payment of money, as it was not satisfied that substantial loss 
would result. ( 2 ) 

“Delay.” — Vide ante. 

Notice. — Though there was no express provision as to notice under the 
last Code it was the practice to give notice to, the decree-liolder before disposing 
finally of an application for stay of execution. (3) And this will probably be so 
in the generality of cases now, though not statutorily required, unless the case 
falls within the fourth clause. 

Security. — The taking of security is (;onipulsory.(4) The nature and extent 
of the liability depends on the words of the security-bond given to the Court. ( 5 ) 
The rule refers to the ultimate order ; and, therefore, the obligation extends to 
the final decree passed after remand by the High Court in second appeal. (G) 
The amount, of course, is determinable by the special circumstances. When 
proceedings are ordered to bo stayed on giving security, the judgment-debtor 
inust be allowed reasonable opportunity to show that the security ofTered is 
sufficient. (7) This clause does not contemplate a decree or order in a separate 
proceeding to be instituted in the future.( 8 ) The relationsliip Ix'twecn a decree- 
holder and judgment^debtor who has executed a security-bond mortgaging 
property is not such as to be governed by sect. 67 of the Transfer of Property 
Act, and a suit is not necessary. (9) In the case of third parties, the Bombay 
High Court has held ( 10 ) that payment by a surety may be enforced by summary 
process in execution. The Calcutta High Court has considered a suit necessary.(li) 
The former view has now been adopted in sect. 145, ante. In the under-mentioned 
case' the Court directed that execution should be first taken h gainst the judgment - 
debtor and then the surety.( 12 ) When property is deposited in Court in lieu 
of sex'.urity for the purpose of staying a sale, and tlie order directing the sale 
is confirmed on appeal, neither the depositor nor judgment-debtor can claim 
to have the deposit restored which is tlien held for the decree-holder.(13) As 
to appeal see next paragraph. The Court may, on the bond ceasing to have 


(1) Soc Nazar Ali Khan v, Ojoodhyaram, 1 
Ind. Jur., N. S. 186 (1866). 

(2) H. H. Gaikwar Sirkar v. Ghandi, 26 B. 
243 (1899) ; s. c., 8 Bom. L. E. 367. 

(3) Multan Chand Shivram r. Khan 
Saheb Kharsedji, 16 B. 636 (1890). 

(4) Of. Wise V. Eajkrishna Roy, B. L. R, 
¥. B. 641, 660 (1866); Sagore Chundor v. 
Sheobourno, Bourke, 103 (1866). 

(6) Of. Shivlal Khubchand v. Apaji 
Bhivrav, 2 B. 654 (1878) ; 3 B. 204 (1879) [of. 
Shek Suleman v. Shivram Bhikaji, 12 B. 71 
(1887)1 » Moonshee Ameer Ali v. Kassim Ali, 
13 W. R. 403 (1870). 

(6) Shivlal Khubchand r. Apaji Bhivrav, 
supra. 


(7) Mt. Bahooria v. I^aUa .Jumahar LaU, 20 
W. R. 62 (1873). 

(8) Saminatha Pathan v. Softtatha Ammal, 
22 M. L. J. 190(1911). 

(9) Shyam Sundar Lai v. Bajpai Jaina* 
rayan, 30 C. 1060 (1903) ; s. c., 7 C. W. N. 
914. 

(10) Jamsodji v. Bawabhai, 25 B. 409 
(1900) j S. 0 ., 3 Bom. L,*^. 36. 

(11) Surjoo Dae v. Balmakund Das, 23 0. 
212 (1805) : Tokhan Singh i>. Roop Karain 
Singh, 22 C. 26 (1894). 

(12) Gopal Nana Shot v. Goharmal, 10 B. 
678 (1894). 

(13) Sheo Gholam Sahoo v. Rahut Hossein, 
4 C. 6 (1878). 
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effect, direct that it be cancelled and returned. For the povnu* loinke secui ily 
involves the other.(l) But a Subordinate Court has no jurifidioiion to release 
a security taken under the directions of the High Court. (2) Where by order of 
an Appellate Court a security-bond was executed by the judgment-debtor foi* 
stay of execution of a decree pending the decision of an appeal under sect. 545 of 
the last Code (now represented by this rule) and after the disposal of the appeal 
the decree-holder applied for sale of the property under the subsisting attach- 
ment, it was held that the sale ^ould be carried out in execution-proceedings 
consequent on the attachment. (3) A security-bond under this rule pledging 
immoveable property exceeding Ks.lOO in value I’equires registration. (4) 

Stay by Appellate Court. — ^An appeal must be pending. A Court 
has no power aft(‘r the passing of a final unappealable decree, and before 
the granting of an application for review of judgment, to order a stay of 
execution of the decree. (5) In the decision cited, (6) it was held that 
where an incidental decree under sect. 244 (now 47) is under appeal, the 
Court, may stay execution of the substantive or original decree in the suit 
pending the hearing of, the appeal, though such original decree is itself not 
under appi*n.l, See now r. 8, The manner in which an Appellate Oouit 

(‘fleets a stay is either on appeal from an order of the Court of first instance 
refusing a stay ; for such an ord(*.r when made by a High Court is a “ judgmemt 
under the Letters Patent, (7) and when made by other Courts is one falling 
wiiJiin sect. 244 (now sect. 47), anteX^) provided that the Court against which 
the appeal is made is the Court executing the decree within the meaning of that 
section ; (9) or after an appeal has been filed an original application may be 
made direct to the Appellate Cburt.(lO) But the Appellate Court must have 
acquired seizin either of the original suit or of the execution-proceedings. It was 
therefore hold that the High Court was not competent to stay proceedings in 
execution of a decree of a Subordinate Court merely by reason of an appeal 
having been prefeiT(‘d against an order of refusal to set aside the decree under 
sect. 108 of the former Code, corresponding with 0. IX. r. 13 of this Code.(ll) 
A Supeiior Court hiks no power to direct a Subordinate Court to stay execution 
in a case which is not before it. (12) When an Appellate Court, reverses a decree 


( 1 ) Moonshco Aai'jer AH v. Kasaim Ali,'I3 
W. R. 403, 409 (1870). 

(2) Abedoonissa Khatoon v. Araccroo- 
nlssa Khatoon, 17 W. R. 464 (1872). 

(3) Bail Nath v. Mohant Sia Ram, 17 
0. L. J. 267 

(4) Nagaruru c Tangatur, 31 M. 330 
(1908). 

(5) Ameer Hasan v. Ahmad Ali, 9 A, 36 
(1886). 

( 6 ) Posiumti Nath Boee i'. Narnia Lai 
Bose, 28 C. 734 (1901). 

(7) Mt. Brij Coomaree v. Rararick Dass, 5 
C. W. N. 781 (1901). 

( 8 ) Ghazidin v. Fakir Buksh* 7 A. ■ 73 
(1884) ; Udeyadita Dob r. Gregson, 12 C. 624 


(1886) ; Musaji v. Damodardas, 12 B. 279 
(1886) ; Mahant Ishwargar v. Chudasama, 12 
B. 30(1887). 

(9) Ramchandra v. Balmukund, 0 Bom. 
Ti. R. 780 (1904) ; and see ib., and Mt. Brij 
Coomaree v. Ramrick Dass, aupray as to inter* 
foring in appeal with an exercise of discretion. 

(10) Chuni Lai v. Anantram, 25 0. 893, 894 
(1898). In Mt. Brij Coomaree r. Ramrick 
Dass, supra, there was both an appeal from 
an order of the original Court followed by a 
separate application to the Appellate Court. 

(11) Bhagwat Rajkoor v. Sheo Oolam 8 ahu, 
31 C. 1081 (1904). 

(12) Barlow v. Abtlool Haji, 17 W. R. 341 
(1872). 
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in favour of a plaintiff, it sliould not stay execution of its own decree, for in 
such case a plaintiff having lost his decree is in no better position until his special 
appeal is decided than a plaintiff before judgment. (1) When an Appellate Court 
refuses an application for stay, this does not prevent an application under sect. 
546 (now r. 6), should an order for execution be obtained.(2) 

Tlie Court has inherent powers of stay beyond those given by statute. 
There is an inherent power in the Court to stay under proper circumstances 
the drawing up of its own order or to suspcn(l their operation, if the necessities' 
of justice so re quire, (3) or to stay proceedings in the Lower Court — such power 
being auxiliary to that of the Appellate Court to reverse the order of the Inferior 
Court.(4) And when an appeal is pending against a preliminary order directing 
an account, the Court having seizin of the appeal can, apart from the question 
whether the case falls within the Code, make an order staying llie carrying out of 
such order pending the hearing of the appeal. (5) 

Appeal. — ^An order refusing stay of execution made by a Court which is 
not executing the decree is not appealable. (6) 

« 

6 . (/) Where an order is made for the execution of a decree 

Security In case of order ^hich an appeal is pending, the Court 

for execution of decree which passed the decree shall, on sufficient 
appealed /row. cause being shown by the appellant, require 

security to he taken for the restitution of any property which 
may be or has been taken in execution of the decree or for the 
payment of the value of such property and for the due perform- 
ance of the decree or order of the Appellate Court, or the 
Appellate Court may for like cause direct the Court which 
passed the decree to take such security. 

(/j) Where an order has been made for the sale of immove- 
al)le property in execution of a decree, and an appeal is pending 
from such deciee, the sale shall, on the application of the judg- 
* ment-debtor to the Court which made the order, be stayed on such 
terms as to giving security or otherwise as the Court thinks fit 
until the appeal is disposed of. 


( 1 ) Kavasji Bhiraji v. Dhondiraj, 10 B. H. 
C. R. 411 (1873). 

(2) H. H. the Gaikwar Sirkar v. Ghande, 
25 B. 243, 244 (1900). The decision in 
Janardan v. Nilkanth, 25 B. 583 (1901), is 
not understood ; the application was under 
H. 545, and the Court said no order could be 
made under s. 546; Srinibash v. Kesho 
Prasad, 38 C. 754 (1911) ; 15 C. W. N. 475. 

(3) Mt, Brij Coomareo tu Ramrick Dass,- 6 
C. W. N. 781, at p. 796 (1901). 

(4) Panohanan Singha Roy v. Dwarka 


Nath Roy, 3 C. L. J. 29 (1906) ; and see 
remarks in Hukum Chand Baid v. Kama- 
lanand Singh, 3 0. L. J. 67 (1905) ; and see 
Nanda Eishore Singh v. Ram Golam Sahu, 
40 C. 955 (1912). For essential prerequisite 
to a stay of execution by an Appellate Court, 
see Srinibash t*. Kesho Prasad, 38 C. 764 
(1911); 16C. W. N. 475. 

(5) Balkishcn Sahu v. Khugnii, 31 C. 722, 
F. B. (1904) ; 8 C. W. N. 672. 

( 6 ) Ramchandra Kasturohand v. Balmu> 
kund Chaturbhuj, 29 B. 71 (1904). 
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Security for restitution. — No action can be taken unless an appeal is 
pending. (1) Under sect. 36, Act XXIII. of 1861, tlie Court was given a dis- 
cretion. (2) Under tbe present rule, as under the last Code, the Court must 
demand security on sufficient cause being shown by the appellant. In the 
case of money decrees the party appealing may obtain stay of execution of the 
decree, so far as it directs payment, on his lodging the amount in Court., unless 
the other party gives security for the repayment of the money in the event of 
the decree being reversed, in which case stay should not be granted. (3) Wliere 
the application is made before execution has been taken out, sufficient cause 
must be shown — that is, probable cause — of the judgment-debtor’s imibility 
to recover the property if the decree be reversed. (4) The former section spoke 
of property which “ may be taken in execution,” and a question therefore arose 
whether security msiy be taken, where the decree has been already executed 
at the date of the application. See cases cited.(5) The case has now been met 
by the introduction of the words “ or has been” The security bond should be 
made applicable to the ultimate decision which may be passed in the suit. (6) ^ 
An order requiring security is appealable. (7) As regards the enforcement of the 
security if it be personal 14 > the parties to the suit, there is no difficulty in pro- 
ceeding to realize any amount that may be due in execution of the decree to 
which they were parties. A difficulty, however, has arisen where the security 
is given by a third party for either the appellant or respondent. (8) The Calcutta 
High Court has held that a bond given by a third party must be enforced by 
separate suit, and not in execution of the decree for the due performance of 
which it was given. (9) The Bombay High Court has held that summary process 
in execution is available. (10) See, however, now sect. 145. 

Stay of sale.— The former section referred to execution of a decree 
“ for money,” and a decree for arrears of rent was held to be such.(ll) These 
words have now been omitted. The former section did not expressly state 
to what Court the application should be made. It was a point of doubt 
whether tlie Appellate Court had jurisdiction.(12) The amendment makes it 


(1) See In re Bhugwan Chunder Ghoso, 
0 W. R. Misc. 15 (1866). 

(2) Sco Wise v. Rajkrishna Roy, B. L. R. 
F. B. 541, 550 (1866), which also held tlwt 
the corresponding section under that Act did 
not apply to cases on appeal from the High 
Court to the Privy Council 

(3) Dhunjibhoy Cowasji v. Lisboa, 13 B. 
241 (1888). 

(4) See Sukhee Monee v, Brojoraj Mookor- 
jee. 17 W. R. 69 (187i). 

(6) Hukum Chand Baid* v. Kamalanand 
Singh, 33 C. 927 ; s. c., 3 C. L. J. 67 (1906), 
where the earlier decisions are collected, 

(6) Cl Narayan Deo v. Gajanan Dikshit, 
10 B. H. C. R. 1 (1873), in which it was held 
that the bond was not confined in its opera- 
tion to the first Appellate Court, but included 
whatever order might be passed in appeal 


whether first or special : Shivlal Khubchand 
V. Apaji Bhivisav, 2 B. 654 (1878). 

(7) Lutchmeeput Singh v. Sita Nath Doss, 
8 C. 477 (1882). 

(8) Surjoo Das v. Balmakund Das, 23 C. 
212 at p. 215 (1895) ; but see at p. 216. 

(9) Ib. ; and see ArunaohoUam v. Aruna- 
cheUam, 15 M. 203, at p. 210 (1891). 

(10) Jamsedji v. Banabhai,25 B. 409 (1900),* 
and see Janki Kuar v. Sarup Rani, 17 A. 99 
(1896). 

(11) Bauku Behary Sanyal v. Syama Churn 
Bhuttaoharjoo, 25 C. 322 (1897). 

(12) Kunj Lai Marwari v, Bahitram Mar- 
wari, 8 C. W. N. 381 (1904) ; In re Murad- 
un-nissa, 15 A. 196 (1893) ; Tribeni Sahn r. 
Bhugwat Bux Rai, 11 C. W. N. 1030 (1907) ; 
8, 0., 34 C. 1037. 
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clear that the upplioation is to be made to the Court which passed the 
orfler.(l) 

1 , 647 .] 7 . No such security as is mentioned in rules 5 and i; shall 

No jLimiiii to be re required from the Secretary of State for 
quired’from Voovem- India in Council or, where the Government 
ment or a public officer ij^g undertaken the defence of the suit, from 

in oertam cases. -i on i • . <• 

any public omc;er sued m respect of an act 
alleged to be done by him in his official capacity. 

8 . The fowers conferred by rules f) and n shall he exerciseahle 

Exercise of powers in 'Eoliere an affeol may he or has been frejerred 

appeal from order made yiQi from the decree hit from an order wade in 
m execution of decree. . . - , , 

exemhon oj such decree. 

Appeal from orders in execution.— Tliis rule, which is new, has been 
added to mcfst particularly the c^ase where the litigant does not quarrel with 
the decree but appeals from an order passed in execution of that deercc. It 
adopts, as regards stay of execution, the decision noted, (2) in which it was held 
that an Appellate Court had power to stay execution when an appeal from an 
order in execution proceedings was ponding before that Court. See note to 
r. 5, anfe, “ Stay by Appellate Court.’* 


Prncedwe on admission of appeal. 


548.] 


9 . (7) Where a memorandum of appeal is admitted, the 
Registry oi memoran- Appellate Court or the proper officer of that 
dum of appeal. Court shall endorse thereon the date of 

presentation, and shall register the appeal in a boo\ to be kept 
for the purpose. 


Register of Appeals. 


(.7) Such book shall be called the 
Kegister of Appeals. 


Registration. — The registration of an appeal is a proceeding of a purely 
niitiisterial character. (3) An appellant has no right to withdraw an appeal 
which has been regularly registered without the permission of the Court, and 
the leave of the Court is in every case necessary after an appeal has been regularly 
registered. As a general rule of practice, the respondent should bo served with 
due notice of the application for leave when it is made after the notice of the 
day fixed for hearing has been issued. In every instance the^appellant will be 
liable to pay to the respondent his costs occasioned by the appeal. (4) When 


(1) As to raeanuig of expression “ Court 
which passed the decree,” sec Ghazidin v. 
Fakir Baksh, 7 A. 73, 76 (1884). 

(2) Pasupati Nath Bose v. Nanda Lai B(we, 
28 C. 7.S4 (1901). 


(3) Syed Jaffer v. Sheikh Mahomed (1870), 
4 B. L. R. Ap. 103. 104; s. o., 18 W. R. 361. 

(4) Kareem Bee v. Beegam Bee and others 
(1809), 3 Mad. H. C. R. 368. 
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the Lower Appeal Court rejects an appeal — holding that no appeal lies, on the 
ground that the first Court’s judgment was final under sect. 153 of the Bengal 
Tenancy Act — the High Court, on second appeal, when frima facie the suit is 
not one under sect. 153 of the Tenancy Act, can direct that the appeal in the 
Court below he duly registered under this rulc.(l) 

10. (/) Tho Appellate Court may in its discretion, either [s.649, 

Appellate Court may re- bfiforetlie respondent is called uponioappear tottaee.] 
quire appellant to /t/ra/s/? and answer or afterwards on the application 
security for costs. respondent, demand from the appellant 

security for the costs of the appeal, or of the original suit, or of 
])oth : 

Provided that the Coui t shall demand such security in all 
Whe/e appellant resides cases in which the appellant is residing out 
out of British India. of British India, and is not possessed of any 
sufficient immoveable property within Britisli India oilier than 
the pioperty (if any) to which the appeal relates. 

(..^) Where such security is not furnished within such time 
as tlie (V)urt ordeis, the Court shall reject the appeal. 


Object of rule. — TJiis I’ule was never intended by the Legislature to 
derogate from the rigJit of appeal given by the law to every person who is defeated 
in a suit in the Court of first instance.(2) Its object is to secure the respondent 
in an appeal from the risk of having to incur furtlier costs which he might never 
succeed in nvovering from the appellant. (3) The fourth paragraph of the former 
section, which was one of procedure only, (4) and dealt with summary proceedings 
in execution againsi tlie surety, has been omitted. The matter is covered by 
section 145, anic.ij:) 

“The Appellate Court.” — This rule applies, it has been held, only to 
appeals prcf(!rT<‘xl to the High Court from subordinate Courts subject to its 
appellate jurisdiction, and not to appeals preferred to the High Court under 
clause 15 of the Letters Patent from the judgment of one of its own Judges, (6) 
and does not apply to appeals from the orders of a Judge sitting as a com- 
missioner of the Insolvent Court, (7) the right of appeal in such cases being 
given by sect. 73 of the Insolvent Act (11 & 12 Viet. c. 21). It is applicable 
to. an appeal from an order under sect. 244 (now sect. 47). (8) 


( 1 ) Mathura Aloliiin v. Aiuiruddi (1903), 8 
W. N. 64, 00. 

(2) Lakhmi Chand v. Gatto Bai, 7 A. 542, 
540 (1885). 

(.3) Lokha v. Bhauna, 18 A. 101, 103, 104 
(1896). 

(4) Added lo the Code of 1882 by Boot. 40 
of Act VIT. of 1888. 

( 6 ) Abdul Wahed v. Paroedoonnissa, 16 C. 
323, 320 (1889). 

( 6 ) Sifiha Ayyar v, Nagarathua (1903), 27 


M. 121, 123 ; as to ordore by single Judges 
sitting on the original side, see Monohur Doss 
V. Khodrum (1806), Bourke 110 j Cazee Maz- 
hur V. Denobundo (1866), Bourke 119 ; Bama 
Sundari v. Ramnarayan (1876), 7 B. L. R. 
App. 69 ,* Nawab Bohram v. Haji SultEnali, 
14 Bom. L. R. 1106 (1912). 

( 7 ) In the matter of Ramsebak Misser, 5 B. 
L. R. 179 (1870). 

( 8 ) Dagdu i). Chandravan, 1 Bom. L. R. 
837; 24 B. 314 (1899). 
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In its discretion.” — Under the first paragraph the Court has absolute 
discretion in all cases not coming under the second paragraph in making or 
refusing an order for security for costs. Under the second paragraph, whicli 
is the proviso to the first, the Court is given no discretion in the matter. In 
cases falling within that proviso the Court has to follow the mandate of the 
statute and make an order for security for costs. An order for security for 
costs having been made under either the first paragraph or the second, it is by 
the third paragraph of the rule enacted that if sucli security be not furnished 
within such time as the Court orders the Court shall reject the appeal. Tliere 
again the Court is given no discretion in the mfitter.(l) But the Bombay High 
Court has recently Iield tliat under sect. 129 it is not bound to demand such 
secui’ity under the second paragraph, since the provisions of the Bombay High 
Court Rules are inconsistent with this.(2) In this as in other cases the discretion 
must be properly exercised. And this is not so when no opportunity has been 
given to show cause against the order.(3) Tlve rule is somewhat general in its 
terms, and it is very desirable that in applying it, the Com’t should proceed 
in the exercise of its discretion on some definite general principles ; otherwise 
litigants will be encouraged to make applications,oin the great majority of 
cases. (4) Merc poverty is no ground for requiring an appellant to give security 
for the costs of the appeal.(5) But where something more than mere poverty 
is alleged, as where it has been found that the suit is a mere speculation, security 
may be called for.(G) If the appellant is unable to pay the costs ordered, there 
is nothing vexatious in his not obeying the order ; it is his misfortune and not 
his fault ; but where the conduct of the party complained of, in not paying the 
costs ordered to be paid, is vexatious — ^that is, such as indicates a wilful determina- 
tion on his part not to obey the order of the Court and there is a vexatious 
determination not to pay costs ordered to be paid — ^there is good ground for 
applying for security for costs.(7) Where the parties have agreed that there 
should be security for costs, security should be demanded. (8J The Madras 
High Court has held that the former section was applicable to appeals in formd 


( 1 ) Lekha v, Bhauna, ]8 A. 101, 103, 104 
(1805). 

(2) Behram Jung Nawab v. Haji Sultan 
Ali Shustry, 37 B. 572 (1912). For Bombay 
High Court Rules, see Appendix. 

(3) Siraj-ul-Haq v. Khadim Husain, 6 A. 
380 (1883). In Balwant Singh v, Doulat 
Singh, 18 1. A, 57 ; a. 0 ., 8 A. 316 (1886), 
where there was no proper notice, the appeal 
was restored. 

(4) Ahmed bin Shaik Essa v. Shaik Essa 
(1888), 13 B. 468, 461, in which also the 
Bombay practice as to amount of security is 
referred to. 

(5) Maneokji Limji v. Qoolbai (1878), 3 B, 
241 ; Lakhmichand v. Gatto Bai (1886), 7 A. 
542 ; Jiwan Ali v. Basa Mai (1886), 8 A. 203 ; 
Khajah AssenooUajoo v. Solomon (1887), 14 
C. 533 [it is otherwise if he is not the real 


litigant, but a puppet in the hands of others ] ; 
Hewitson v. Deas, 21 C. 626 (1894) ; Quaere 
therefore as to Jogondra Dob Roykut v. 
Funindro Roykut, 18 W. R. 102 (1872). As 
to pauperism, see Hanken Turner, 10 Oh. 
D. 372, 376 (1878), and insolvency, Rhodes 
V, Dawson, 16 Q. B. D. 648 ; Havelock v. 
Ashberry, 19 Oh. D. '84 ; Cook v. Whitlock, 
24 Q. B. D. 668 ; Blackett v. Blackett, C. A. 
(1902), W. N. 91, pp. 170, 176. 

( 6 ) Ram Sing v, Balubal (1903), 6 Bom. 
L. R. 661, in which it wHb also held that the 
Court in exercising its discretion might well 
be guided by the provisions of sect. 380 (now 
0. XXV. r. 1 ) of the Code. 

(7) Ahmed bin Shaik Essa v. Shaik Essa, 
13 B. 458, 402 (1888). 

( 8 ) Elias V. Chuokerbutty, 1 Tnd. Jur. N. S. 
223. 
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•pawpem^ thougli very special grounds must be shown for taking security.(l) 
The Calcutta High Court has held otherwise.(2) 

“ On the application.” — Such an application must be made promptly. 
The rule has always been that applications for security for costs must be made 
promptly, not only on the ground that the respondent should apply for security 
for costs before he incurs them, but on the groimd that it is unreasonable that 
security should not be applied for till the applicant has incurred the costs of the 
appeal, whether they have been pai^ by himself or by his solicitors. (3) Thus 
when an application for security for costs already incurred and for estimated 
costs was made by the respondent, when the appellant had already incurred 
all the costs of preparing the paper book and the appeal was actually on the 
board, the application was dismissed with cost8.(4) It is a wholesome rule of 
practice that no order affecting a party should be made without notice to him 
calling upon him to show cause why the order should not be made. (5) The 
practice is that the respondent obtains a rule nisi on an affidavit, then the 
appellant shows cause and then the respondent replies. (6) 

“ Of the respondent^” — The Appellate Court has no power of its own 
motion to dismiss an appeal for not furnishing security (when no application 
has been made for security for costs by the respondent) because the appellant is 
guilty of no default, not having been called upon by tlie respondent or the 
Com’t to furnish security for costs or of laches, in not voluntarily offering 
security. (7) 

“ From the appellant.”— An application that the respondent should give 
security was of course ref used. (8) 

“ Or of the original suit.” — This expression must refer primarily to I he. 
original suit in which the decree was passed, in execution of which the order 
appealed against was passed. It may also refer to the costs recited in the order 
in the execution proceedings, which are proceedings in the suit. Thus the 
Court has power to require an appellant from an order under sect. 244 (now 
sect. 47), to give security for the costs of the appeal and of the original suil.(y) 
As regards the costs of original hearing, the applicant must make out either 
that the appellants arc residing out of the jurisdiction, or that the conduct 


(1) Sishayyangar v. JainulavacUn, 3 M. 66 
(1880). 

(2) Nussurooddeen v. Ujjal ilia was, 17 W. 
R. 68 (1871). 

(3) Pooley’s Tri'* v. Whitham, 33 Ch. 
D. 76 (1886) ; Jogeadia v. Janindra, 18 W. R. 
102 (1872). 

(4) Bhobonath v. Radliaprasad, 5 C. W. N. 
119 (1900). 

(5) Siraj-ul-Haq v. Khadim Husain, 5 A. 
380 (1883). It was Held in this case that an 
order rejecting an appeal, for not furnishing 
security, was a “ decree,” but on this point 
the case has boon ovemdod by Lckha c. 
Bhauna (1895), 18 A. 101. 


(6) Bama Sundari v. Samnarayan (1877), 
7 B. L. R. Ap. 59. 

(7) Wise V. Jugbundoo, 7 M. I. A. 431 
(1869). 

(8) Bhugobutty'v, Issur Chandcr, 16 W. 
R. 311 (1871) ; and see Fleming v. Shearman, 
4 B. L. R., 0. C. J. 92 (1870), whore defendant 
was held not entitled to an order detaining 
in Court, pending appeal, money paid into 
Court by the plaintiff, who was subsequently 
successful. 

(9) Dagdu V. Chandrabhan, 1 Bom. L. R. 
837 (1899) ; s. c., 24 B. 314. As to the Code 
of 1859, see Bama Sundari v. Ramnorayau 
Hitter, 7 B. L. R. App.' 69 (1871). 
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of the party complained of, in not paying the costs ordered to be paid, it 
vexatious. (1) 

Form of order.— An order for security for costs sJiould follow the wordt 
of the rule, and should not specify the particular amount in rupees for which 
security should be given. It would be a good order under the rule if it directed 
the appellant to furnish the security within a time to be stated for the costi! 
of the appeal ” or “ for the costs of the original suit ” or “ for the costs of the 
appeal and of the original suit.” To hold that the order must specify the amount 
in rupees of costs for which security should be given would either be to frustrate 
the intention of the Legislature in framing the sex-tion, or to make the order a 
purely speculative order. The object of the rule is that the respondent at: the 
earliest moment which suits him should take tluj advantage of the rule'., and at that 
lime it Avould be impossible for the respondent, the appellant, or the Court tc 
say what might be the costs of the appeal. The last paragraph of the former 
section was said to point to the security being for an indefinite and not foj’ a 
definite^ amount. An order speeifying the amount would not be a bad ordej’, 
but the belter practice is that the amount should not be specified in the order. (2) 

Within such time.” — The application to the Court to cjdaigc tlie time 
for giving security may be made either before or after the exj)iration of the 
time within which the security has been ordered to be furnished, and Ihe Court 
jiray thereupon enlarge the time according to any necessity whh'li may arise 
where it is just and proper that it should do so. If ultimately tJie ordej’ is not 
conipliecl witJi, and the security is not furnished, the appeal may be rejected. (3) 
It cannot be laid down as a liard-and-fast rule that the Court can in no case, 
after the time for giving security is passed, allow tlie appellant furtlier time 
for giving security. (4) This principle has now been adopted in sect. 148, ante. 
Though the Com’t may extend the time for furnishing the security demanded, 
after tlie time allowed by the order has elapsed it will not do so unless on good 
grounds. (5) 

“Shall reject.” — The Code empowers the Appellate Court to demand 
security, and directs that Court to reject the appeal if the seemity is not furnished 
witliin the time the Court orders. To justify the rejection of the appeal tliere 
must have been a demand on the part of the Court. The issue of a preliminary 
notice to show cause is not tantamount to a demand. It simply informs tlic 
appellant that the Court proposes to consider the propriety of demanding security 
from him, and offers him the opportunity of showing cause to the contrary. 
A Court is not bound by the Code to issue such a notice, tliough in practice 
it would generally be improper to make an order for seemity without affording 


( 1 ) Ahmed bin Shaik Essa v. Shaik Essa, 
13 B. 468, 462 (1888). 

(2) Lekha v. Bhauna (1896), 18 A. 101, 
105, overruling Thakur Dasa v. Kishori Lai 
(1884), 9 A. 164 ; aec also Ahmed bin Bhaik 
Essa V. Shark Essa, 13 B. 468 (1688). 

(3) Budri Narain v. Sheo Koor (1889), 17 
1. A. 1 , 3, 4 ; 8 . c., 17 C. 512, 514 [ovemding 
Haidri Bai v. E. I. Ry. Coy. (1878), 1 A. 


687, 688 ; followed in Shirajudin v. Krishna, 
11 M. 190 (1887) ; 8 f» Bhugwan Das Bogla v. 
Haji Ahmed, 16 B. 263, 266 (1891)] ; Ohunnl 
Lai V. Ajudhia Prasad, 19 A. 240, 243 (1896). 

(4) Jumna Bai v. Vissandas (1897), 21 B. 
676, 679. 

( 6 ) Madhusudaii v. Adhikari 'Prapanna 
(1889), 17 1. A. 9 j s. c., 17 C. 616 ; Rajah AU 
V. Amir Hossein (1889), 17 C. 1 (p. c.). 
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the appellant the opportunity of contesting it. Where such notice is given the 
' appellant is not bound to appear. He may allow the‘ application to be decided 
in his absence. If he does not appear and the order is not made in his presence, 
he must have due notice of it to constitute a demand. The order directing 
tlie appellant to furnish security must be served either on him or on his vakil. 

It would be unreasonable to hold that he was in contempt or disobedience of an 
order which had not been communicated to him.(l) Contlicding opinions have 
been expressed upon the question whether when the appellant has not given 
security for costs, the respondent Should apply specially to have the appeal 
rejected or whether it is sufficient for him to object at the licariiig of the appeal 
for non-compliance with the order.(2) An appeal, though rojeeded, may, on 
sufficient grounds, be restored. (3) No appeal is given from an order for security 
for costs. It has been held, therefore, that it could not have been intended 
that the order for security whicli was unappealabh^ might be questioned by an 
appeal from the act of the Coui*t compulsorily done under the rule on secm-ily 
not being given as ordered. An order, therefore, rcj<‘cting an appeal under this 
rule is not a decree and is not appealable as such, (4) nor as an order. ( 0 ) 

• 

11, (1) The Appellate Court, ajter sendmg Jo7' the record [s.ssi. 

Power to diemiss appeal ^ fixing a day 

Without sending notice to for hearing the appellant or his pleader and 
Lower Court. hearing him accordingly if he appears on that 

day, may dismiss the appeal without sending notice to the Court 
from whose decree the appeal is 'preferred and without serving 
notice on the respondent or his pleader. 

(2) If on the day fixed or any other day to which the hearing 
may he adjourned the appellant does not appear when the appeal 
is called on for hearing^ the Court may make an order that the appeal 
be dismissed. 

(3) The dismissal of an appeal under this rule shall be noti- 
fied to the Court /rom whose decree the appeal is preferred. 

Summary dismissaL—Tliis rule applies to appeals admitted and regis- 
tered. (6) A proceeding under this rule is to all intents and purposes a trial, (7) 


( 1 ) Tiramu v. Deva Rai, 5 M. 205, 200 
(1882). 

(2) Muhammadblni v. Bliauji Topaii, 3 
Bom. H. C. R. 04 (1800) , contra Thakur Daa 
V. Keshori Lai, 9 A. 104, loO (1886) [overruled 
on another point by Lokha v. Bhauna (1895), 
18 A. 101, 105]. It is to be noted that in the 
first case another rule of Court had also been 
disregarded. 

(3) Balwant Singh v. Doulat Singh, 8 A. 
315 (1880) ; see Jamnabai v. Vlssondas, 21 B. 
576, 579 (1897). 

(4) Lekha v. Bhauna, 18 A. 101, 103, 104 


P. B., overruling Siraj-ul*Haq v. Khadim 
Husain, 5 A. 380 (1883) ; Firozi Bcgam v. 
Abdul Latif, 30 A. 143 (lt08). 

(5) 0. XLIII. 

(0) Rudr Prasad v. Baijnath, 15 A. 307 
(1893), in which Edge, C.J., also hold that 
there was a power to summarily rojegt a 
memorandum of apiJoal before admission, if 
none of the grounds mentioned in sect, 584 
(now 100 ) existed. 

(7) Thakur of Masada v. Widow of Thakur 
of Nandwasa, 2 A. 819, 823 (1880). 
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and a judgment and decree should be drawn up in the usual manner. It has 
been held that in dismissing an appeal under this rule a District Judge is not 
relieved from the necessity of writing a judgment, however short, showing 
the points raised, the decision thereon, and the reasons therefor.(l) But it is not 
tlie pi’actice of the Calcutta High Court to draw up decrees under this rule. (2) 
And the Allahabad High Court has held tliat it is not obligatory upon the lower 
Appellate Court to write a judgment in such cases.(3) But a Pull Bench of the 
Bombay High Court has recently held that a lower Appellate Court must write 
its judgment (as provided by Bombay CiVil Circular 51), when it dismisses an 
appeal under this rule. (4) The order of dismissal under this rule is a decree 
and not merely a refusal to entertain the appeal, and so far as it is a final 
adjudication there is no distinction between an appeal which is dismissed under 
this rule and an appeal dismissed after full hearing. (5) Where an appeal is 
dismissed under this rule, the effect of the dismissal is to affirm the decree 
appealed against, which becomes merged in the decree of dismissal of the 
Appellate Court. When, therefore, an appeal has been dismissed under this 
rule, the Coui’t which made the decree appealed against has no jurisdiction to 
review its judgment or decree. (6) ^ 

[S. 662 .] 12. (i) Unless the Appellate Court dismisses the appeal 

D»y tor hearing appeal, ^ 

Such day shall be fixed with reference to the cuixent 
business of the Court, the place of residence of the respondent, 
and the time necessary for the service of the notice of appeal, so 
as to allow the respondent sufficient time to appear and answer 
the appeal on such day. 

It i.s not competent to a Coui't of Appeal to restrict the ground or grounds 
upon which the appeal heard under this rule is to be admitted finally. (7) 

[§.550.j 13. (/) Where the appeal is not dismissed under rule II, 

Appellate Court to give Appellate Court shall send notice of the 
notice to Court whose de- appeal to the Court from whose decree the 
cree appealed /row. appeal is preferred. 

(1) Puttappa V. Yollappa, Ct Bom. L. R. v. Shankar, 36 B. 1J6 (1911). 

233 (1903); Rami Deka v. Brojo Nath (5) Uma Sundari Devi v. Biudu Bashini 
Saikia, 26 C. 97 (1897); Royal Reddi v. Chowdhrani, 24 C. 769 (1897) ; butsoeBapu 
Linga Reddi, 3 M. 1 (1881) ; Rakhal Chunder v. Vajir, 21 B. 548 (1890), which, as well as 
Tewari v, Satindra Deb Rai, 6 C. L. J. 348 the former case, deal with the question of 
(1906) ; Pachi Dassi v. Bala Das, 13 C. W. N, amendment of the dejp^ee. This latter oase 
1031 (1909). has been dissented from in Asma Bibi v. 

(2) Uma Sundari Devi v. Bindu Bashini, Ahmad Hussein, 30 A. 290 (1908). 

24 C. 769. (6) Peary Mohan Mukhorjee v, Mohendra 

(3) Samin Hasan u. Porin, 30 A. 319 (1908); Nath Manna, 4 C. L. J. 666 (1906) ; and see 
Tanaji Dagdo v, Shankar, 36 B. 116 (1911). Ramappa v. Bharma, 30 B. 626 (1906). 

(4) Hanmant v. Annaji Hanmanta, 37 (7) Lukhi v. Sri Ram, 16 C. W. N. 921 

B. 611 P. B. (1913), overruling Tanaji Dagdo (1911) ; 14 C. L. J. 146. 
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(2) Where the appeal is from the decree of a Court, the 
records of which are not deposited in the Appellate Court, 
Transmission of papeni the Court receiving such notice shall send 
to Appellate Court. ^]} practicable despatch all material 

papers in the suit, or such papers as may be specially called for 
by the Appellate Court. 

(•Sf) Either party may apply in writing to the Court from 
Copies of exhibits in whose (^ecree the appeal is prc/eirmZ, specifying 
Court whose decree ap- any of the papers in such Court of which he 
pealed /rom. requires copies to be made ; and copies of 

such papers shall be made at the expense of, mid given to, the 
applicant. 

Records. — If tlieie is any part of tlie record not sent up wliicJi tlie appellant 
wishes to bring before the Appellate Court, it is liis duty to ask the Court to 
send for it before the day of trial.(l) . 


14. (1) Notice t)( the day fixed iwder rule 1:^ shall be affixed [s»mh.3 

Publication and service Appellate Court-house, and a like 

of notice of day for hear- notice shall be sent by the Appellate Court to 
ing appeal. Court from whose decree the appeal is 

•preferred, and shall be served on the respondent or on his pleader 
in the Appellate Coui*t in the manner provided for the service on 
a defendant of a summons to appear and answer ; and all the 
provisions applicable to such summons, and to proceedings with 
reference to the service thereof, shall apply to the service .of 
such notice. 

(2) Instead of sending the notice to th(^ Court from whose 
Appellate Court may decree the appeal is •preferred, the Appellate 
itself cause notice to be Court may itself cause the notice to be served 
on the respondent or his pleader under the 
provisions above referred to. 


15. 


Contents of notice. 


ex parte. 


16. 


The notice to the respondent shall declare that, if he [»*564,] 
does not appear in the Appellate Court on 
the day so fixed, the appeal will be heard 


Procedure on liearmr 


(y) On the day fixed, or on any other day to which [*•565.3 
hearing may be adjourned, the appellant 
g begin. shall be heard in support of the appeal. 


(1) Buktih All Sowdagir v. Jojanut Kiian, 11 W. R. 248 (1869). 

4 N 
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The Court shall then, if it does not dismiss the appeal 
at once, hear the respondent against the appeal, and in such case 
the appellant shall be entitled to reply. 

Hearing. —The rule says “ on the day fixed,” but the hearing of the appeal 
before the day fixed, if the pleaders of both parties are present and argue tlic 
case, is not such a defect in procedure as renders interference in special appeal 
ueoesBary.(l) If it appears that the rules of Court relating to appeals have not 
been complied with, and no adequate excuse is offered, the appeal may be 
dismissed. (2) 

[8.566.] 17. (1) Where on the day fixed, or on any other day to 

Dismls^ of appeal for which the hearing may be adjourned, the 
appellant’s default. appellant does not appear when the appeal is 
called on for hearing^ the Court rrtay make an order that the appeal 
be dismissed. 

(2) Where the appellant appears and the respondent does 
Hearing appeal ex parte, not appear^ the appeal shall be heard ex parte, 

“ Where on the day fixed,” etc. — A party socking to put in motion tlio 
stringent provisions of this rule is bound to show very distinctly that the pro- 
cedure under it has been strictly complied with, and that the appellant did 
not make his appearance on the day to which the case was adjourned. When 
he is unable to show that, or that the appellant below had any notice that his 
appeal was to have been heard on the day on which the Judge disposed of it, 
the appeal cannot be dismissed under this rule.(3) Where a Lower Appellate 
Court, after eleven months’ delay and without fixing any time for disposing of 
an appeal, dismissed it for defaidt, the High Court set aside the order and rc- 
^ manded the case. (4) If an appeal is called on without any day having been 
fixed for hearing and the appellant is absent, his absence is not a default which 
renders his appeal liable to be dismissed. (6) It should appear on the record 
.that a day had been fixed for the hearing of the appeal, and that thereupon the 
default had followed. (6) But if an appeal is taken up before the appointed 
day and is allowed to proceed to a hearing in the presence of the pleaders of 
the parties and is argued by them, there is no defect in the procedure.(7) 

“ Appear.”— Tiie former section (556) ran “ does mt attend in person or by 
his pleader.^' But the word “ attend ” was held to be practically synonymous 
with “ appear.” (8) The present wording therefore effects no alteration in the 


(1) Hukumunnissa v. Bibee Muokdoomun, 
1 W. R. 246 (1864). 

(2) Bhungi Girdhar v. Morgan, 3 B. H. 
C. R. 0. C. J. 63 (1866). 

(3) Shib Ch under v. Allad Monee (1866), 
5 W. R. Mis. 22: 

(4) Soodhamoneo v. Goorooporsaud (1864). 
W. R. 176. 


(5) Huro Chunder v. Cooraar (1866), 
2 W. R. 264. 

(6) Ib. 

(7) Hukumunnissa i\ Bibeo Muokdoomun 
(1864). 1 W. R. 246. 

(8) Satish v. Ahara Prasad, 34 C. 403, 408, 
417, F. B. ; 8. c., 11 C. W. N. 329. 



Fuw'r ScHJfiD. 
0. 41, r. 17. 


APPEALS PROM ORIGINAL DECREES. 


1283 


senfj<?. Wliere there has been no “ appearance t]io rule applies. But when 
there has been an “ appearance ” it does not.(l) The question, howevej-, has 
arisen as to what constitutes an appearance within the meaning of the rule. 
“ Appearance ” has several incaiiings, and these Jiiust be understood in reference 
to the particular subject to wliicli it relates, and the purpose or end to be answered 
by the appearance has an important bearing in determining what is sufficient 
to constitute an appearance in a particular case. A Full Bench of the Calcutta 
High Court (2) has recently ruled that an application by counsel or pleader 
wlio is instructed only to apply fof an adjournment, which is refused, is not an 
appearance ; ” and tliat when in such circumstance an appeal is dismissed, 
tlie dismissal is one for default under this rule entitling the appellant to apply 
for re-adinission under r. 19. The decisions are not altogether uniform, but tlie 
balance of autliority in tlie Bombay (3) and Allahabad (4) High Courts is in 
favour of the same view, whicli has also been taken by the Punj.ib Chief Court. (5) 
Where, however, a pleadej* for the appellant appeared and asked for an adjornii- 
ment but did not withdraw from tlie case, merely urging tliat the records were 
in possession of liis leadin' who was absent, and that he could not argue the 
appeal, but the application lor adjouimment was not granted, it was held by the 
Madras High Coui't that it was open to the Court to refuse the adjom'nment, 
but that if it did so it was bound to write a judgment and disjiose of the appeal, 
and could not dismiss it for default.(6) But the Madras High Coui't has recently 
hold that where the plead (‘r was instructed only to apply for an adjoui'nmcnt 
and was not duly instructed and able to answer all material questions relating 
to the suit, nor ficcompanied by any one able to answer such questions, there was 
no appearance by the dcfendunt.(7) When the appellant and his pleaders 
were presiuit wlicn the appeal was called on for hearing, and one of the pleaders 
addressed the Coui t, but soon aftcu* the commencement of his argument, wont 
to another Court and did not return, and the other pleader refused to address 
the Coui't, the appeal, it was held, should be dismissed, but not for default. (8) 
If the appellant, in a case remanded to the Lower Appellate Court, docs not put 
in an appearance and takes no steps to produce evidence, tlie Lower Appellate 
Court may dismiss the appeal for default. (9) Where there were two appeals 


( J ) Patinliarc Tarkatt v. Vollur Kj’ishnan, 
26 M. 267 (1902) [pleader appeared — asked 
for adjournment but did not withdraw] ; 
Chirauji Lai v. Kuiidan Lai, 20 A. 294 (1898) 
[pleader stated that brief had coino into his 
hands too iat • but did not withdi aw]. 

(2) Satisli ‘ Cluiiidra Mukerjee v. Ahara 
Prasad Mukerjee, 111 C. 403 (1907), where the 
earlier cases will be found collected. 

(3) Bhimaeharya v Fakirappa, 4 B. H. C. 
R. 200 (1807) ; Soonder Lai v. Goor Prasad, 
23 B. 414 (1898) ; contra Ram Chandra v. 
Madhay, 16 B. 23 (1891). 

(4) Lalta Pi'asad o. Naud Kishore, 22 A. 
66 (1899) ; Hira Dai v. Hira Lul, 7 A. 638 
(1885) ; Ramtahal v. Rameshar, 8 A. 140 


(1886) ; Shankar Dat v. Radha Krishna, 20 
A. 196 (1897) [affirmed by P. C. in 23 A. 220 
(1900)] ; Baldoo Pi’asad v. Kunwar Bahadur, 
36 A. 105 (1912). 

(5) Gurdat Singh v. Sohan Singh, 6 P. L. 
R. 595 (1904). 

(6) Patinliaro Tarkatt v. WUur Krishnan 
(1902), 26 M. 267 ; Cliiranji Lai v. Kundan 
Lai (1898), 20 A. 294; sec also Satish t’. 
Ahara (1907), 34 C. 403, 414. 

(7) Venkaiarama v. Nataraja, 24 M. L. J 
235 (1912). 

(8) Jawahii' y. Debi Singh (1895), 18 A. 
119. 

(9) Triloko Chunder o. Aukhn CIi under 
(1873), 21 W. R. 65. 
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by the same appellant before the Court and he was summoned to give evidence 
in one of them, but failed to attend, judgment, it was held, could not be given 
against him for default in the other appeal.(l) 

Be dismissed.’^ — The Court, in the absence of the appellant on the day 
fixed for hearing, should dismiss the appeal and not reverse the judgment of 
the lower Court.(2) If a Judge, instead of dismissing the appeal for non- 
appearance of the appellant in person or by pleader, goes into the merits of 
the case and gives judgment against the appellant, the appeal must be considered 
as dismissed for default of the appellant in appearing ; and an application for 
re-admission and re-hearing of the appeal cannot be treated as one for review. 
It is improper to consider or decide upon the merits of a case when the Judge 
lias no opportunity of hearing wliat the appellant has to say in support of it.(3) 
It is illegal to try an appeal on the merits in such a case, and the judgment given 
in this way is a nullity and must be cancelled, and its existence is no bar to the 
re-admission of the appeal. (4) The amended rule now says the Court may make 
an order of dismissal. The former section ran “shall be dismissed.” (5) 

Appeal. — An order dismissing an appeal froni^ a decree for default, ((>) or 
dismissing objections to the execution of a decree for default, (7) was formerly 
held to be a decree within the meaning of sect. 2 of the last Code and thus appeal- 
able. But that section now excludes orders of dismissal for default from the 
categojy of a decree. (8) A party may apply for re-admission under r. 19, and 
from this there is an appeal under 0. XLIIL, posL 

Delivery of paper books.-— In appeals to the High Court from its original 
jurisdiction, if the appellant docs not deliver the proscribed number of paper 
books within the prescribed time, the respondent or his attorney may, with the 
leave, of the Court, or a Judge, prepare and deliver such paper book, or he may 
apply on notice to th(i appellant, to have tlie appeal dismissed for want of 
prosecution, or lor such other order as he may be advised. If no application 


(1) ArunaohoUa v. Vencaiachella (1870), 5 
M. H. a R, 269. 

(2) Muiiickaram v. Roop Narain (1862), 
Marsh, 6. But see Dakehinamoorthy i\ 
Municipal Council of Trinchinopoly, 31 M. 
157 (1907). 

(3) Mohesh Chuuder v. Thakoor Dass 
(1873), 20 W. R. 426, 426 [approved in Satish 
Cliandra Mukerjee v. Ahara Prasad 34 C. 
403, 414 (1907)] ; Buldco Misser v. Syud 
Ahmed (1871), 16 W. R. 143 ; Kanahai Lai 
V. Naubat Rai (1881), 3 A. 619. 

(4) Zainab Begaui v. Manawar Husain 
(1886), 8 A. 277, 278. 

(5) Muruga Chotty v. Rajasami, 22 M. L. J. 
284 (1912). 

(6) Radha Nath v. Chandi Charan (1903), 
30 C. 660 (P, B.), Prinaep, J., dissenting, over- 

riilincr .Tji.cTa.rnn.f.ri 41 TrnrlVian /I OQ ri 11R 


J17; Anwar Ali v. Jaffer Ali (1896), 23 C. 
827 ; SCO also Ram Chandra v. Madhav (1891), 
16 B. 23 ; Mansingji Mehta Hariharram 
(1894), 19 B. 307. In Mansab Ali v. Nihal 
Chand (1893), 16 A. 369, the Allahabad High 
Court has held that such an order is not a 
decree and so not appealable as such ; see 
also Nand Ram v. Muhammad Bakhsh (1880), 

2 A. 616 ; Kanahai Lai v. Nanbat Lol (1881), 

3 A. 619; Lai Singh v. Kunjan (1882), 4 A. 
387 ; Gilkinson v. Subramania (1898), 22 M. 
221 ; see also the oases cited in Radhanath 
V Chandi Charan, supra! 

(7) Lai Natain v. Mahomed Rafiuddiu 
(1900), 28 C. 81. 

(8) Rukminimayi v, Paran Chandra, 39 
C. 341 (1910) ; 16 0. L. J. 334 j Mowed in 
Parbati v. Tulsi Koeri, 18 C. L. J. 128 (1913). 
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be made, the case will be set down in the next peremptory lists of appeals from 
the ori^^inal side, and be disposed of by the Court as it may think fit.(l) 

18. Where on the day fixed, or on any other day to which 
Dismissal of appeal the hearing may be adjourned, it is found that 

where notice not serv^ the notice to the respondent has not been 
lant's failure to deposit served in consequence of the failure of the 
appellant to deposit, within the period fixed, 
the sum required to defray the cost of sermng the notice, the 
Court may make an order that the appeal be dismissed : 

Provided that no such order shall be made although the 
notice has not been served upon the respondent, if on any such 
day the respondent appears when the appeal is called on for 
hearing. 

Deposit. — A period must be fixed by the Court for tlie deposit ; unless 
a time has been fixed the#5uit cannot be dismissed on the ground of failure to 
deposit. (2) A party has been held not excused for omission to deposit by the 
fact of the duty having been committed to an ignorant kurpurdaz who failed to 
perform it. (3) An appeal should not be dismissed for default merely because 
the appellant lias failed to explain satisfactorily why the talahana was not 
deposited within the period fixed by the Court, without ascertaining whether 
there was ample time after the deposit to serve the notices upon the respondents, (4) 
If the fees for the service of the notice of appeal on the respondent are deposited, 
but tlie notice to be served as required by the Circular Order of the High Com’t 
is not filed, the appeal cannot be dismissed under this rule. (5) 

19. Where an appeal is dismissed under rule 11 , sub- 
Re-admission of appeal rule (r^), or rule 17 or rule IS, the appellant 

dismissed for default. j^ay apply to the Appellate Court for the 
re-admission of the appeal ; and, where it is proved that he 
was prevented by any sufiicient cause from- appearing when the 
appeal was called on for hearing or from depositing the sum so 
required, the Court shall re-admit the appeal on such terms as 
to costs or otherwise as it thinks fit. 

" The appellant.” — This rule provides that an appellant, whose appeal 
has been dism.'^fcod for want of prosecution under the circumstances mentioned, 
may apply for th»i re-admission of the appeal, but nothing is said in it as to 
re-hearing the ca.^e upon the application of the respondent against whom an 
ex 'parte decree Jia.s been passed, and a respondent against whom such a decree 


(1) Belohamber’s Rules and Orders ; Appel- jeo, 11 W. R. 41 7 (1869). 

late Side Rules, Pt. II., Cli.VIJ.,r.viU.,p. 29. (4) Chandra v. Kaliprasanna, 35 C. 636 

(2) See Purshadee ball r.Unibika Pershad, (1908). 

11 W. R. 290 (1869). (6) Gol Mahomed v, Abdul Jubbar, 10 

(3) PranChunderRoy V. JaggessarMooker* C. W. N. 498 (1912) ; 16 C. L. J. 683, 


[s. 567.3 


[8.658.1 
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has been pasfeed cannot apply for re-liparing under this rule.(l) In such cases 
the remedy lies under r. 21. 

“To the Appellate Court.”— The application must be made to the Court 
dismissing the appeal. (2) If an appeal is referred by a District Judge to an 
assistant Judge for trial, under sect. 17 of the Bombay Civil Courts Act, (Act 
XIV. of 1869), and the Assistant Judge dismisses the appeal for default, the 
application for re-admission of the appeal should be made to him and not 
to the District Judge, and his order refusing to re-admit the appeal is not subject 
to reversal or review by the District Judge.(3) As to limitation in case of such 
an application, see case ci1ed.(4) 

“ Prevented.” — This and the kindred provision in 0. IX. r. 13 mean that 
the application may be based upon any ground which would be a just and proper 
one for granting the application, and not that the application can be based 
upon one ground only, viz. that the applicant was prevented by sufficient cause 
from appearing. Tlie affirmative provisions of the Code that a plaintifE or 
appellant may prove that he was prevented by sufficient cause ” from appearing 
or attending when Ids suit or appeal was called on and dismissed, do not imply 
the negative, namely, that an application for restoration cannot be granted 
unless “ sufficient cause (in this sense) is shown.” (5) It has been recently held 
tliat a Court has power to restore an appeal dismissed for default even where the 
appellant is not able to prove that he was prevented by a sufficient cause from 
appearing, and that the Court is not bound to restore an appeal in every case 
where the non-appearance is due to the pleader’s negligence, but may in its 
discretion leave him to his remedy against the pleader by an action for damages.(6) 
The Court is bound to see whether the reasons set forth in the application for 
the re-admission of the appeal are satisfactory or not. Thus, where the Lower 
Appellate Court refused an application for re-admission merely because the 
appellant had not conformed to a rule which he had passed that two pleaders 
should be engaged in every appeal, the High Court sent back the case to the 
Judge to consider whetlier a good ground had been shown for the re-admission 
of the appeal. (7) TJie reasons for rejecting the application should be stated. (8) 
.When an appeal was transferred from the file of one Court to another, no notice 
of the transfer having been given to the appellant by the pleaders in the case, 
and the appeal was dismissed in his absence, held that sufficient ground for 
his absence had been made out.(9) What, however, is “ sufficient cause ” must 
be decided in each case according to its' own peculiar circumstances. 

“ From appearing.” — Whether the application is made for restoration 
under this rule or 0. IX. r. 13, the same principle will apply. In both cases 

(1) Tara Chand v, Amind Chundor (1868), 699, 602. 

10 W. R. 450. (6) Muniga Chetty v. iJajasami, 22 M. L. J. 

(2) Kiato Persad v. Cowie (1864), W. R. 284 (1912). 

316. (7) Shomaod Ali v. Euaoof Khan, 16 W. R. 

(3) Sakharam Lakshman v. Govind Joti, 80 (1871) ; Haro Chunder v. Ram Coomar, 2 

16 B. 107 (1890). W. R. 264 (1865). 

(4) Hinga Bibee v. Munna Biboo, 31 C. (8) Haro Chunder v. Ram Coomar, supra, 

160 (1903). (9) Narain Singh v, Bheurab Churn Panda, 

(6) Soraayya v. Subbamma (1903), 26 M. 8 C. L. R. 380 (1881). 
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the question is whether an appearance by a counsel or pleader instructed to 
apply only for an adjournment is an ** appearance ” within the meaning of the 
Code, and whellier in such a case tlie suit or appeal can be dismissed for default. 
The first question lias been answered in the negative and tlie second in the 
affirmative. (1) Wlien an appeal is dismissed under such circumstances, the 
order of dismissal is for default, and the appellant is entitled to apply for re- 
admission of the appeal under this rule. (2) Where an appeal is dismissed liy a 
Divisional Bench of tlie Iligli Court, for default in depositing the estimated costs 
of preparation of the paper book, such a dismissal can be set aside by review. 
Such a case is not one in which default was made in appearing at the hearing 
of the case, if the record sliows that the pleaders on both sides wore in attendance 
and heard. Under the Code there are only two methods known to tlie law by 
which a judgment and decree of a Divisional Bench of the High Court can be 
s(‘t aside in India. These two methods arc described in these provisions and 
those relating to review. Where it. appears from tlie record that pleaders on 
both sides were in attendance and lieard, there has been no default in appearing 
at the liearing of the case, and therefore iJiis rule will not apply.(3) 

AppeaL — The Code ^allows an appeal from an order refusing to grant an 
application under tJiis rule for the restoration of an appeal. But it does not 
provide for an appeal from an order granting such an application. (4) When, 
however, the order dismissing an appeal is not one which can properly be made 
under r. 17, there is no appeal from an order refusing to re-admit the appeal 
under this rule, and the remedy, in such a case, is by revision. Tims, in a case 
when the appeal came on for hearing, the appellant himself and two pleaders 
on his b('lialf were present in the Lower Appellate Court ; one of the pleaders 
opened the case, but in a short time was called away to attend to a case before 
anoilier Court, and the Lower Appellate Court, waiting some little time for the 
pleader to return, called upon the other pleader and the appellant to support 
tlie appeal, and when each of them declared his inability to do so, dismissed the 
appeal “ for the default of pro.secution.” Tlie then appellant applied for the 
restoration of the appeal, which was refused, on the ground that no sufficient 
cause was shown for tlie restoration. The appellant appealed to the High 
Court under this ride. It was dismissed on the ground that the appeal in the 
Lower Appellate (^Vnirt was not dismissed for default, but the appellant was 
allowed to file an application for revision. (5) Wlien an application for restoration 

(1) Satisli V. Ahara Prasad (1907), 34 C. "Das (1902), 24 A. 404; Huro Chundor r. 

403, 417 (F. B.) • 8. c., 11 C. W. N. 329; 5 0. ll»m Coomar (1865), 2 W. R. 264 ; Shaikh 
L. J. 247; >oke v. Equitable Coal Co. Mittoo RulimanKhan (1867), 8 W. R. 361 ; 
(1904), 8 C. W. N. 621 ; see also the cases ci. Ramossur Dutt v, Lootfunnissa (1866), 6 
cited in notes to r. j 7. W. R. Mis. 130; Kalee Kistoo v. Huroohur 

(2) Satish v. Ahara Prasad, swpra ; over- (]868), 10 W. R. 160. 

ruling Watson & Co. r. Ambica Dasi (1899), ( 5 ) Jawahir Sing v. Debi Sing (1896), 18 

4 C. W. N. 237 ; s. c., 27 C. 529. A. 119 ; for moaning of the word “ default,” 

(3) Fatimunnissa v. T)eoki Pershad (1896), geo Satish v, Ahara Prasad, 34 0. 903, and 
24 C 350, 354 (F. B.) ; s. c., 1 C. W, N. 21 ; notes to r. 17; but see Buldeo Missor v. Syed 
Ramhari Madan Mohan (1896), 23 C. 339, Ahmed, 15 W. R. 143 (1871) ; Shabendra v 
so far as it decided the contrary, overruled. Konoo Ram, 12 C. 605 (1886). 

(4) 0, XLIIl. ; Gulab Kunwar v. Thakur 
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is made tlie applicant must produce all liis evidence in support of it before 
the Court to which it is made. If he does not do so and the application is refused, 
he cannot, on appeal from the order disrnissing his application, supplement his 
evidence.(l) 

20 . Where it appears to the Court at the hearing that 
* .14 1. person who was a party to the suit in 

ing and direct persons the Court jrom whose decree the appeal is 
mSeTMMnde^i^**^ ^ *** prc/OTcrf, but who has not been made a party 
to the appeal, is interested in the result of the 
appeal, the Court may adjourn the hearing to a future day to be 
fixed by the Court and direct that such person be made a 
respondent. 

Adding respondent. — The power of the Court to act under this rule is 
only limited in two respects, first, the person whom the Court may add must 
liave been a party to the suit, and secondly, he must-be a person interested in 
the result of the appeal. There is no period of limitation specified in the Limita- 
tion Act, for the action of the Court in that matter. (2) TJie party added must 
be interested in the result of the appeal. Whether this be so must be determined 
in each case on its facts. (3) In a suit for contribution the first Court gave a 
decree against one of the defendants and dismissed it against the other. On 
appeal by the defendant against whom the decree was passed, the lower appeal 
Court having, at the hearing of the appeal, found that the defendants, against 
whom the suit was dismissed, were not made parties to the appeal, though 
interested in the result of the appeal, directed that they should be made parties ; 
and they entered appearance in accordance with the order made. Held that 
there was nothing wrong in the lower appeal Courts makmg them respondents 
and passing a decree against them. (4) An Appellate Court is competent to make 
a person a respondent wlio in the original suit was arrayed on the same side witli 
the appellant. (5) In a suit for contribution, where there was a decree against 
lefendants Nos. 1 and 3 separately, and the suit was dismissed against defendant 
N’o. 2 : on appeal by defendant No. 1, there being no appeal by the plaintiff, 


(1) Muzaffar All v. Kedarnath, 20 A, 266 appeal for an appellant, who had refrained 

!I89H). from availing himself of his privileges under 

(2) Bindeshri v. Ganga Saran (1892), 14 A. law, by introducing for him other rospon- 

154 ; Girish Chundcr Lahiri v. Rosi, .S3 C. 329, dents than those included in the memo* 

1.37 (1905). randum of appeal, defendants against 

(3) Sec e.g. Bishun Churn v. Jagendranath, whom the suit was dismissed could not bo 

1898) ; 26 C. 114, 121 ; Amlook (5hand r. made respondents. See also Soiru Padma* 

iarat, 16 C. W. N. 49 (1911) ; 38 C. 913. nabh v. Narayan Rao (1^93), 18 B. 260 ; 

(4) Uiiendra Lai Mukerjeo v. Girindra Husdon v. Basdeo Bajpye (1898), 20 C. 109, 

1898h 26 a 605, 568 ; s. c., 2 C. W. N. 425 ; 113 ; s. 0 ., 3 C. W. N. 76 ; Subramanian r. 

lup Jan Bibee v. Abdul Kader (1904), 8 C. Veerabadran, 31 M. 442 (1908). 

V. N. 496, .500 (F. B.), dies, from Anna Ram (6) Sohna v. Khalak Singh (1889), 13 A. 

'. Balkishen (1883), 5 A. 266, where it was 78, 86; Konagappa v. Sokkalinga (1892), 15 
leld that inasmuch as s. 559 did not empower M. 362. 

,n Appellate C!ourt virtually to make an 
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defendant No. 2 migJit, it was held, be made a respondent. (1) The Allahabad 
High Court has held that the provisions of the former section did not appl)’’ to 
second appeals, and that a second Appellate Court could not add a part-y as a 
respondent unless that party was a party to the appeal below, and this not- 
withstanding that he was a party to the suit in the Court of first instance ; (2) 
but the opposite view has been held by the Madras High Court, and according 
to the ruling of that High Court, it is competent for llie second Appellate Court to 
add parties who were defendants in the Court of first instance, though not joined 
as respondents in the Lower Appellate Court. (3) This rule applies only to cases 
where at the hearing of tlie appeal the Com*t is satisfied that a person who was 
? party to the suit in the Court from whose decree the appeal is preferred, but 
who has not been nuidc a party to the appeal, is interested in the result of the 
appeal. (4) 

21. Where an appeal is heard ex parte and judgment is 

„ . . ,, pronounced against the respondent, he may 

cation of respondent apply to the Appellate Court to re-hear the 
dwrw^made^"* appeal ; and, if he satisfies the Court that 

the notice was not duly served or that he was 
prevented by sufiicient cause from af fearing when the appeal 
was called on for hearing, the Court shall re-hear the appeal on 
such terms as to costs or otherwise as it thinks fit to impose 
upon him. 

Rehearing of appeal. — After an appeal is filed the power to set aside the 
original decree on an application under sect. 108 (now 0. IX. r. 13) is vested 
in the Appellate Court. This power is distinct from the power to set aside an 
ex 'parte appellate decree conferred by the present rule, which only enables 
the Court to direct the appeal from the original decre(i to be reheard, thus 
temporarily restoring the original decree. (5) No appeal lies to the High Court 
under sect. 153 of the Bengal Tenancy Act from an order refusing to hear an 
application under this rule to have an appeal from a decree in a rent suit, 
valued less than Rs.lOO, reheard in the presence of the respondent. (6) An 
application to rehear the appeal is an application in the suit.(7) 

22. (7) Any respondent, though he may not have appealed [s. 661.3 

from any part of the decree, may not only 
deSroiy'Swlrt toSe support the decree on any of the grounds 
as it he lutd preferred decided against him in the Court below, but 
separate appeal. cross-objection to the decree which 

(1) Bup Jan Bibce v. Abdul Kadir (1904), (6) Sankara Bhatta v. Subraya Bhatta, 30 

8 C. W. N. 496, 000. M. 036 (1907) j a. o., 17 M. L. J. 430. 

(2) Chunni v. Lala Bam (1893), 16 A. 5, 8. (6) Samed Sheikh v. Naba Nepal Ghoee, 

(3) Payft Matathil v. Kovatnel Amina 19 C. L. J. 310 (1914). 

(1806), 19 M. 161, 153. (7) Ih. ; and see Accha Mian v, Dnrga 

(4) Bhima- Rout v. Dasarathi, 4Q C. 323 Churn, 26 C. 146; 2 C. W. N 137 (1897). 

1912). 
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lie could have taken by way of appeal, provided be has filed swUi 
objection in the Appellate Court within one month from the date 
of service on him or his pleader of notice of the day fixed for hearing 
the appeal, or within such further time as the Appellate Court 
may see fit to allow. 

{2) Such cro55-objection shall be in the form of a memo- 
Form of objeotm and randum, and the provisions of rvle J, so far 
provisions applioabie as they relate to« the foim and contents of the 
**'®^®*®* memorandum of appeal, shall apply thereto. 

(r>) Unless the respondent files with the objection a written 
acknowledgment from the party wlio may be affected by such 
objection or his pleader of having received a copy thereof, the 
Appellate Court shall cause a copy to be sejwed, as soon as may 
be after the filing of the objection, on such party or his pleader 
at the expense of the respondent. 

(4) Where, in any case in which any respondent has under this 
rule filed a memorandum, of obje^iion, the original appeal is with- 
drawn or is dismissed for default, the objection so filed may never- 
theless he heard and determined after such notice to the otlwi' parties 
as the Court thinks fit, 

(f>) The provisions relating to pauper appeals shall, so far as 
they can be made applicable, apply to an objection under this 
rule. 

Scope of rule. — ^In tliis rule two classes of cases have been referred to : 
under it a respondent may, firstly, support tlic decree of the Court of first instance 
upon grounds whicii may have been decided against him by that Court ; and 
if a part of the decree is adverse to him he has the right to object at the hearing 
of the appeal to that part of the decree without filing a separate appeal. These 
two classes of cases are not of an analogous character. Cross-objections are 
.in flic nature of an appeal, a remedy which a respondent has against a decree 
whicli is partly unfavourable to him,(l) A respondent, when the decree is 
against him, cannot (unless he has filed a cross-appeal) be heard except to support 
the decree, and can only alter it by means of a cross-appeal.(2) A party may 
be satisfied with the decree of the Lower Court, and may be willing to allow it 
to stand ununpeached if his opponent does not think it necessary to appeal ; 
but he may not be willing to have the decree modified or altered upon appeal 
in favour of his opponent, without having the whole decree set right. Again, 
suppose a defendant sets up two defences to a claim brought against him, and 
the Lower Court determines in his favour as to one of them and against him as 


(1) KalyanSinght;. Rahmu, 23 A. 130, 134 City of Bombay Improvement Act, see 
(1901) ; see also Ram ji wan Mai v. Chand Mai, Raghunath Das v. Secretary of State, 29 B. 
10 A. 687, 601, 602 (1888) ; Jamaitnnnissa v. 614 (1906) ; and see Rangam Lai v, Jandhu 
Lutfunnisjja (1886), 7 A. 606, 621 ; Thakoor (1911), 34 A. 32. 

Dass V. Gopee Kristo (1871), 6 W. R. 18 ; and (2) Casperz v. Kishori Lai Roy Chowdhury 
as to appeal and cross-objections under the (1896), 23 C, 922, 929 ; s. 0 ., 1 C. W. N. 12 . 
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to the other ; the plaintiff’s claim would be disuiiissed. The Lower Court/ might 
be wrong as to both defences, and ought to have dec-ided in the defendant’s 
favour the defence which was decided again.st him, and vice versd. If the plaintiff 
were to appeal and to reverse the decision of the Lower Court upon the defence 
decreed in the defendant’s favour, it would be unjust not to allow tlie defendant, 
if he could, to show that the Lower Court was wrong in point of law in determining 
the other defence against him, for he might thereby be able to show that the 
Lower Court was substantially ri^ht ni dismissing the plaintiff’s suit, though 
wrong as to the defence whicli barred it.(l) He may support the decree on the 
ground decided against liim. This reason applies to special appeals with as much 
force as it does to regular appeals. (2) It was held that the order of a Lower 
Appellate Court disallowing the ol)jertions filed by tlie respondent in that Court 
under sect. 561, was appealable., because it was a decree passed in appeal within 
the meaning of sect. 584 of the last Code, wh(dher it dealt wilh the grounds 
of appeal urged by the appellant or the objections taken by the respondent 
under seed-. 561.(5) It was a-lso held that sect. 647 of t he last Code made applicable 
to revision petitions unden- s(‘ct. 25 of the Provinci(il Small Cause Court Act, the 
procedure relating to appeals, and consequently a memorandum of objections 
would lie in such revision petit ions. (4) 

Decree entirely in favour of respondent. — Wliere a decree is entirely 
in favour of a respondent it is not necessary for liim to fdc a notice of objection 
to the decision on any issue found against him. Ho can support the decree on 
the ground that that issue ought to have botm decided in his favour. The 
Appellate Court ought to decide that issue or show in its judgment a reason for 
not doing so. (5) And see ante. 

Decided against him.” — If a point has not betm decided in favour of 
the respondent, it must for the purposes of the rule be taken to have been decided 
against him within its moaning. It is not necessary to entille a respondent to 
support a decree upon a particular gi-ound that that ground should have been in 
express terms decided against him.(6) Where a claim to set off was asserted in 
the respondent’s (defendant’s) written statement, but no issue on th('. point was 
rals^'d, and no pronouncement on it was made by the first Court, ; and it was 
not jnade the subject of any cross-objection, nor was it urged before the Appellate 
Court in arguiiient ; the. former section was held to be no bar to tlie Appellate 


(J) Isaur (those i\ Hills (1862), 1 Ind. Jur. 
25, 29 ; s. c., Marsh, 15J, 163 ; 1 Hay. 350 W. 
R. Sp. n. 49 ; and as to Cod© of 1869, sco In 
re Mirza Hinu ,«,t, B. L. R., F. B.*429, 431 
(1866). 

(2) Ib. ; Narayan Ayyar v. Lakshmi 
Ammal, 3 M. H, C. R. 216, 291 (1866). 

(3) Ganapati v. Sitharama (1887), 10 M. 
292, 294. 

(4) Krishna Aiyangar v. Appanaiyangar, 
17 M. L. J. 62 (1906). 

(5) Lsda Gouri Sunkar v. Janki Pershad 
(1889), 17 I. A. 67, 61 ; s. c., 17 C. 809 ; 
Bhagoji V. Bapuji (1888), 13 B. 75, 77. 


(6) Shrish Chunder Ray v. Mungri Bewa, 
9C.W.N. 14, 18(1904). In Balek KansU, 

4 A. 491 (1882), it was h(dd on tlio facts that 
the matter was not decided against the re* 
spondont; in Ganga Ih-osad v. Gudadhar 
Prasad, 2 A. 651, 654 (1880), the appellant 
to the High (Jourt lost his appeal in the 
Lower Court, and there was no objection ^ 
which respondents could have taken by way 
of appeal to this Court against the decree 
of the Lower Appellate Court. See as to 
this case, Kamat v. Kamat, K B. 368, 370 
(1884). 
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Court’s jurisdiction to deal witli the point, because the first Court did not decide 
the point adversely to the respondent. It did not deal with it, and so the case 
was held to fall within the operation of sect. 566 of the former Code.(l) 

Decree unfavourable to respondent.— This rule gives the respondent 
the power of taking any objection to the decree at the hearing of an appeal 
which he could h^ve taken by way of appeal, (2) provided he has filed a notice 
of his objection within the prescribed period. Where there is, as a matter of 
fact, an appeal to be heard (and the question. -whether the appeal would, in law, 
lie or not does not affect the respondent’s right in such cases), at such hearing 
the respondent is entitled to have his objections to the decree heard or deter- 
mined.(3) The law gives a defendant the right to file a cross-objection. Of this 
right he cannot be deprived merely because only one of two plaintiffs appealed 
instead of both. (4) But the right of taking objections exists only in those 
cases in which the party proposing to file them might have appealed and did 
not. Thus where, immediately upon the dismissal of his appeal, the plaintiff 
filed objections in the defendant’s appeal setting up the very grounds upon 
which in his own appeal he had asked for relief and been refused, it was held 
that such objections could not be entertained. (5) Vliere a decree is in favour 
of the respondent, the Appellate Court should not accept the facts found by 
the first Court as incontestably proved, merely because no objection to the 
decree was filed by the respondent under this rule. The Appellate Court should 
deal with the evidence in the case and find on it whether the facts found by the 
first Court were proved or not.(6) The consequence of the grant of a certificate 
under sect. 48 of the City of Bombay Improvement Act (Bom. Act. IV. of 1898) 
is that there shall be an appeal to the High Court from the award or any part 
of the award of the Special Collector under the Land Acquisition Act (I. of 1894), 
ind this must mean that there shall be a right of appeal, or to use the language 
of the Code, that an appeal will lie to the High Court, and it follows that the 
respondent will be entitled to object in manner provided by thi^ rule. (7) It’ 
[las been held that where a respondent to an appeal failed to give the notice 
required, it was not open to the Appellate Court to grant any relief to that respon- 
ient in a case where the granting of such relief was not necessarily incidental 


(1) The Ahmedabad, etc., Spinning and 
^Veaving Co. v. Lakshmi Shankar (1904), 30 
B. 173, 189. 

(2) See Ganga Praaad v. Gajadhar Prasad, 
5 A. 661, 654 (1880), and notes to s. 96, 
‘ Who can appeal.” 

(3) Kamat v. Kamat (1884), 8 B. 368, 370. 
Che Judges did not express any opinion as to 
ihe soundness of the decision in Ganga Prasad 
?. Gajadhar Prasad (1880), 2 A. 661, 664, as it 
lad no hearing on this case. In the case in 
! A. 661 both parties appealed from the decree 
)f the first Court, and both the appeals were 
lismissed by the Lower Appellate Court. 
L'he plaintiff then appealed to the High 
lourt. whereunon the defendant wanted tf> 


file objections to the decree of the Lower 
Appellate Court dismissing his appeal, and it 
was hold that such objection coidd not be 
entertained {at p. 654). 

(4) Babaji Dhondshot v. Collector of Salt 
Revenue,*! 1 B. 696, 698 (1887). 

(5) Ramji Daa v. Ajudhia Prasad (1903), 
25 A. 628. In Kulaikada Pillai v. Viswa- 
natha PiUai, 28 M. 229, 231 (1904), the 
opinion was expressed that the section 
applied only where a party had a right of 
appeal, but who until forced or invit-ed into 
Court did not think fit to exercise it. 

(6) Bahgoji v. Bapuji (1888), 13 B, 76, 77* 

(7) Raghunath Das v. Secretary of Stat.0 
(1906), 29 B. 514. 527. 
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to the relief granted to a party who had appealed ; (1) but that the rule in no 
way prevented an Appellate Court from upholding the decree of the Low'er 
Court on any ground which in law warranted such upholding, even though that 
ground may not have been refcn*ed to, or disallowed, in the Lower Court. (2) 
The Appellate Court ought not, it was held, to reverse the decision of the Lower 
Court where the respondent has made no objection to it. Thus a plaintiff 
claimed a certain sum and wm awarded a less sum by the first Court. He 
then appealed on the ground that he should have been awarded the full amount, 
but the defendant did not object to the decree awarding the lesser amount. 
The Appellate Court could not, it was held, reverse the first Court’s decree and 
dismiss altogether plaintiff’s suit.(3) When the defendant respondent does 
not appeal against or object to the amoimt awarded by the fust Court to the 
plaintiff, it was held not open to the Appellate Court to reduce it. (4) The ex- 
tended powers which have been now given to Appellate Courts by the jiew r. 33 
of this Order are, however, to be noted in connection with these and similar cases. 

To the decree.’^ — The decree alone is appealable, there is no appeal 
from the judgment. If a party desires to have formal effect given to findings in a 
judgment by the decree at) as to allow of his filing objections under this rule he 
should apply to have the decree brought into conformity with the judgment. (5) 

Against whom cross-objections may be filed.— The question whetlu^r 
ihe right of a respondent to prefer cross-objections is limited to ujging them 
against the appellant or whether one respondent can prefer cross-objections 
against another respondent, has given rise to some discussion. On the one 
hand, it may be said that the right of urging cross-objections on the part of 
the respondent ought to be limited to urging them as against those of his ad- 
versaries in the Court below, who are dissatisfied with the decree of that Court, 
and who have preferred an appeal against the same, and that other parties 
Avho have not preferred any appeal against the decree of the Court below, and 
against whom no appeal has been preferred, ought to be left unaffected by the 
appeal, except so far as it may benefit them under the provisions of 0. XLI. r. 4. 
On the other hand, it may be urged that cases may arise in which the appeal of 
some only of the defendants or of the plaintiffs may open up matters which 
render it necessary for the ends of justice that the whole case should be gone 
into and some of the respondents should be allowed the opportunity of urging 
cross-objections against their co-respondents. Wlien this question came up 


(1) Kulaikada Pilla-i 'v. Viswanatha Pillai 
(1904), 28 M. 229, 233. In Bup Jaun v. 
Abdul Kaclii’ 1 19()4), 31 C. 043, the question 
whether an Api)t l)ate Couit can give relief to 
a respondent who has not given notice was 
not considered, and the judgment of the Full 
Bench in that case was expressly limitod to 
the case of a suit for contribution. In the 
first case White, C.J., observed that sect. 561 
only applied where a party had a right of 
appeal but luitil forced or “invited” into 
Ooui't did not think fit to exercise it. 

( 2 ) Receiver of Nidadavole Estate v. Vegas* 


seiia, 28 M. 427, 435 (1904). 

(3) Hem Chunder v. Ahmed R(‘za (1863), 
I^larsh, 332. 

(4) Nyan Chandra v. Narayan (1880), 4 B. 
293. 

(5) Jamaitunnissa v. Lutfuuissa, 7 A. 606, 
610 (1886), Mahmood, J., however, being of 
opinion that the expression “ objection to the 
decree ” referred not only to matters existing 
on the face of the decree, but also to those 
which should have existed but diu not exist 
there. 
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before the Calcutta Higli Court (1) it was decided that as a general rule the right 
of a respondent to urge cross-objections should be limited to his urging them 
against the appellants ; and it is only by way of exception to this general rule 
that one respondent may urge cross-objections as against the other respondents, 
the exception holding good, Jimong other cases, in those in which the appeal of 
some of the parties opens out questions which cannot be disposed of completely 
without matters being allowed to be opened up as between co-respondents. (2) 
Thus where the Court of first instance decided a suit upon a ground common to 
all the defendants, it was held it was competent for the Appellate Court, on the 
appeal of only one of the defendants, to modify or set aside in favour of all 
the defendants the decree of the Lower Court, and the whole case was opened 
out in appeal, not only as between the plaintiff and the defendant who had 
appealed, but also as between the plaintiff and other defendants, who had been 
jnade respondents apparently because they had not joined in the appeal. It 
was held that, the Appellate Court could not do complete justice between all 
the parties without opening up the whole case, and such an instance was one 
of the exceptional cases in which a respondent should be allowed to prefer 
objections as against his co-respondent8.(3) It wat^ also held by the Madras 
High Coui't that one respondent can tile a memorandum of objections against 
another respondent. (4) 

Court fees on cross-objections. — The objections under this rule iiave 
to be made by means of a document which has to be tiled within one month 
after service of notice of the appeal, that is, on a date which is generally long 
prior to tlie date of hearing. Is that document chargeable with court-fees at 
tJie time it is tiled 'I Under sc(;t. 4, Court Fees Act, it is not so chargeable unless 
it is a document of any of the kinds specified in the first or second Schedule 
annexed to the Act. A memorandum of objections is not a document so specified 
in those schedules. Such being the case, no fee is leviable on a memorandum 
of objections until the time of hearing, and it is leviable under the special pro- 
vision in sect. 16 of the Court Fees Act.(b) The Court cannot remit the stamp- 
duty in such cases ; (6) the proper order is to dismiss the memorandum (with 
, or without costs, at the discretion of the Court). (7) 

(1) Bishun Churn Roy Chowdhury v. Lakshraana, 7 M. 215 (1883), was basod 

Jogemkanath Roy (1898), 20 0. 114; upon the provisions of Art XII. of 1899, the 
followed in Shabiucldin v. Dcoraoorat, 30 C. language of which materially dilferod from 
055 (1903). the Code of 1882. 

(2) Bishun Chuin Roy v. Jogendranath, 26 (4) Per Benson and Boddam, JJ. (1903), 

C. 1 14, 121 (1898) ; and see Abdul Ghani v. 14 Mad. L. J. 34, S. N. 

Muhammad Fasili, 28 A. 95 (1905) ; Upendon- (5) Reference under Court Fees Aot, 26 M. 
dra Lall Mukhorjec v. Gkindranath Mukher- 24, 26 (1901) ; Narayan v. Krishna (1884), 8 
jee, 26 C. 605 (1898) ; Shabiruddin v. M. 214, 217 ; Babaji Htwi v, Rajaram Ballal 
Deomoorat (1903), 30 U. 055, 657, 058 ; Jadu (1895), 1 B. 76, 79 ; Shfc-ada Soonduree v, 
Nundan v. Deo Narain, 10 C. W. N. 0J2 Gobind Monee (1875), 24 W. R. 179. 

(1911); 15 C. L. J. 01; Nursey Vkji v. (6) Brojeshwari v. Gureo Churn (1886), 
Harrison, 37 B. 511 (1913). 11 C. 735 [pauper respondent]. 

(3) Abdul ({haul v. Mahammad Fasih (7) Kumarasamia Udayar Nadau, 32 M. 

(1905), 28 A. 95, 97, 98; dist. Kallu v. 170 (1908); for cross objections in prmu 
Manu (1900), 23 A. 93 ; and pointing paujjeris, see Govind v. Radha, 15 C. W. N. 
out that the reasoning in Timmoyya v. 205 (1910). , 
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Within one month.” — TJiis rule allows a respondent to file a memo- 
randum of objections williin one month from the date on which notice has been 
seiv on him or on Jiis pleader. The right so conferred is an absolute right, and 
the hearing of the appeal cannot be advanced so as to defeat tliis provision. An 
apeal cannot be definitely posted until the Court has ascertained that notice 
of the appeal has been served on the respondent, and a date should then be 
fixed not less than one montli from the date of service.(l) The Com-t may 
grant further time. Wiether it will do so will depend on the particular facts 
proved.(2) Under this rule the Court has power to receive a memorandum of 
cross -objections at any time.(3) 

Withdrawal of appeal (sub-rule (4) Cross-objections are in the 
nature of an appeal, a remedy wliich a respondent has against a decree partly 
unfavourable to him, but tiiey were considered to so far differ from a cross-appeal 
that they depended on tlui hearing of the appeal, and could not be lieard if the 
app<ial was not lieard. Upon this vieAv a number of questions arose as to the 
effect of the withdrawal of an appeal before and after the commencement of 
the hearing, and what constituted a hearing upon the right to have cross- 
objections heard and de1^rmined.(4) The general result of these decisions 
may be stated to be that they involved a discussion of the meaning of the term 
hearing, ’ that if the appeal was withdrawn before the “ hearing ” the respon- 
dent could not be heard upon his cross-objections dependent as they were on 
the appeal ; but that if the hearing had begun and the Court had thus become 
seized of the cross-objections, tJie respondent could not be deprived of his remedy 
because tJie appellant choose to abandon his. (5) The matter need not now be 
fiuther considered. An appellant may of course witlidiaw his appenl at any 
time up to its actual decision.(6) But now under sub-rule (d) in all cases of 
withdrawal the Court may proceed to determine the cross-objections. Where, 
however, tlio decree is wholly in favour of the respondent his right to contest 
any of the conclusions in the first Coui’t judgment is only for the pmpuse of 
supporting the decree, and if the appeal is withdrawn that purpose is fully 
secured because the decree is left standing and tlie right to dispute the conclusions 
in the judgment is no longer of any use to him. To withdraw the appeal in 
such a case cannot, as in the case of cross-objections, deprive the respondent of 


(1) Sumlarani v. Annangar, 13 M. 492, 493 
(1890). 

(2) In Sulleiiian u. Jooaub Jan, 14 13. Ill 
(1890), the CV»iirt refused an extension. 

(3) Goviiid / Radha, 16 C. W. N. 205 
(1910). 

(4) See Kalyon Sin, li v. Rahmu, 23 A J30, 
134 (1901) ; Jafar Hosain v. Raiijit Singh, 17 
A. 618 ; Ramjuvan v, Chandmal, 10 A. 687, 
002 (1888) [dismissal of appeal as barred by 
limitation] ; Kombi Achen v, Kosk^ini, 21 
M. 362 (1897) [dismissal for failure to join 
parties] ; Baroda Kant v. pearce Mohun, 23 
W. R. 37 (1874) [dismissal for default ] ; and 
see also Paresh Narain v. Watson & Co., 23 W. 


R. 229 (1874) ; Bahadoor Singh v. Bhugwan 
Dass, 1 Agra H. C. R. 23 ; Shama Charan v. 
Radha Kristo, 14 W. R. 210 (1870) ; Sarbhai 
Doyaiji v. Raghunalhji, JO B. H. 0. R. 397 
(1873) ; Dhondi Jagamiath v. Collector of 
Salt Revenue, 9 B. 28, 30 (1884) ; Maktab 
Beg V. Hasan Ali, 8 A. 651 (1880 ) ; Veukata- 
ramanaya v. Koppi, 3 M. H. C. R. 302 
(I867)j Ram Porshad v, Bhurosa, 9 W. R, 
328 (1«08). 

(6) Sec Shankar Lai v. Swap, 34 A. 40 
(1911). 

(6) Kalyan Singh v. Rahmu, 23 A. LIO, 
134 (1901). 
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any remedy whatever.(l) Sub-rule (4) is therefore limited to cross-objections. 
A question also arose as to whether, when an appeal was abandoned, and the 
respondent could not proceed with his objections to the decree, he could file an 
appeal, after the expiry of time allowed for appeal by the Limitation Act, under 
sect. 5 of that Act. It was held that the mere fact that an appeal has been 
withdrawn did not amount to “ sufficient cause ” within that section. But 
each case had to be decided upon its own special circumstances. If the Court 
was satisfied in any case that there had been sufficient cause for not presenting 
the appeal within the prescribed time,” then it would allow the appeal to be 
admitted. (2) For the re>ason given such a case is not likely to recur, as there is 
no necessity to file an appeal if the appeal covers only the gi’ound of the cross- 
objections which can now be determined when the appeal is abandoned. 

23. Where the Court jrom whose decree an appeal is pre- 

Remand of case by Ap- ferred has disposed of the suit upon a pre- 
peiiate Court liminary point ard the decree is reversed in 

appeal, the Appellate Court may, if it thinks fit, by order remand 
the case, and may further direct what irsue or issues shall be 
tried in the case so remanded, and shall send a copy of its 
judginent and order to the Coiu’t from whose decree the appeal 
is fref erred, with directions to re-admit the suit under its original 
number in the register of civil suits, and proceed to determine 
the suit ; aid the evidence (if any) recorded during the original 
trial shall, subject to all just exceptions, be evidence during the trial 
after remand. 

Remand. — Where the Lower Court has taken evidence sufficiently to 
enable the Appellate Court in its view of the case to pronounce judgment, then 
the latter Court must determine the case whether the Lower Court has or has 
■ not fixed the proper issues. In such case it has all the materials necessary 
to the exercise of its judgment, and if the proper issues have not been fixed, 
it may resettle the issues under r. 24. Cases may, however, occur where the 
Court has not such material. 

The first case is where there has been no complete determination of the 
suit by reason of the Court’s erroneous disposal of the case on a “ preliminar}' 
point.” Such an order of remand implies a reversal of the first judgment, (3) 
and re-opens the whole case, (4) and involves a second decision by the Lower 
Court, that is, the Court which first disposed of the suit and no other. (5) This 

(1) Kalyan Singh v. Bahmu, 23 A. 130» part for the trial of the merits wliich tho first 

134 (1901). CJourt had refused. As to informal orders • 

(2) Hurgovindas v. Jadavahoo (1899), 23 in this respect, see La!S Ram Saran v. Nem 

B. 692, 695. Narain Singh, 6 C. W. N. 326 (1902). 

(3) See Kehul Kishen v. Mt. Ambala, 7 (4) Tarinoe Kant Lahiree v. Kunj Behareo 

W. R. 326 (1867), and Madhub Giundor v. Awustee, 12 W. R. 112 (1869) ; Qudadhur 

Ram Djral, 8 W. R. 303 (1867), where it was Dutt «. Shushee Monee, 21 W. R. 7 (1873)/ 

pointed out that an Appellate Court could not (6) Bai Shri Majiraiba v. MaganUl Bhai 
affirm a decision regarding one part of the shankar, 193. 303 (1894). 

olaim when it had remanded the subetantiTe 
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is a complete remand. As already stated a complete remand involves a reversal 
of the first judgment. Where the first Court disposes of the suit on two grounds 
only, res judicata and limitation ; and on appeal its decision was upheld only 
on the first ground and the question of limitation was not gone into ; in second 
appeal the High Court reversed the decision and remanded the case to the Lower 
Appellate Court to decide it on the merits. This was held to leave the whole 
case open to that Court, and before it could reverse tlie first Court’s decree and 
remand the case for a first decision, it was bound to determine whether the » 
fresh Court’s decision on the question of limitation was right or wrong. (1) It 
has been held that it is not a good ground for passing an order of remand under 
this rule to say that the preliminary issue has been decided by the Court of 
first instance on a wrong view of the burden of proof, unless the Appellate Court 
finds that such decision was wrong. (2) 

The next case is when the Lower Court has omitted to try an issue or to 
determine a question of fact essential to the right decision of the case set up in 
the first Court, and in consequence the evidence is insufficient (rr, 25, 26). In 
such a case the decree is not set aside.(3) The case is retained undisposed 
of on the file of the Appelate Coiu*t. The Lower Court is directed to take the 
additional evidence and to try on such evidence the issues remitted. When 
it has done tliis it returns the additional evidence with its finding thereon to 
the Appellate Court, which then being placed in a position to determine the . 
appeal, passes judgment. (4) In this case there is what has been called a partial 
remand. Where the Court of first instance has considered the whole of the 
evidence before it and completely disposed of the suit on the merits, the Appellate 
Court must itself finally determine the appeal and cannot remand ; (5) but if 
it thinks that the determination of any particular question unnecessary, it may 
make an order under r. 25, j)ost.( 6 ) 

The third case (which is not, properly speaking, a remand) exists where 
the Lower Court has determined the whole case and has not omitted to frame 
or determine any issues, but has decided the case on insufficient evidence (rr. 27- 
29). In this case the Appellate Court itself takes the evidence or directs the 
Lower Court to do so, and when such evidence is returned passes judgment in 
the appeal which, as in the former case, has meanwhile remained on its file. 

An improper order of remand is not necessarily void, but only illegal 
or irregular. (7) Under the last Code an order under sect. 562 was 


(1) Raisingji v. Balvantrao, 11 B. 663 
(1887). 

(2) Habib'tiMah v. Lalta Prasad, 34 A. 612 
(1912). 

(3) See Mokuiicl UII v. HurbuUabh Narain, 
12 g. L. R. 136, 138 a882). 

(4) See Lalla Chuui Lall v. Mohiji Singh, 
1 C. W. N. 340 (1895). 

(5) Narain Pal v. Kali Kishore, 1 0. W. N. 
xxix. (1896) ; Mallikarjuna v, Patharoni, 19 
M. 479 (1896) ; Parvatisankar v. Bai Naval, 
17 B. 733 (1891) ; Ram Das Mondal v. Indro- 
moni Dasi, 3 C. W. N. 326 (1898) ; and see 
Arumugam Chetti v, Jagavsera Rama, 28 M. 


444 (1906). 

(6) Ambica Churn Das v. Kala Chandra 
Das, 10 C. W. N. 422 (1906). 

(7) Mirza Jiwad Ali v. Hossein Bibee, 8 
W. R. 207 (1867) ; Mohesh Chandra Dass v. 
Jamiruddin MoUah, 28 C. 324 (1900) ; contra 
Cheda Lai v. BaduUah, 11 A. 36 (1888); 
Rameshur Singh v. Sheodin Singh, 12 A. 
610 (1889) ; Trailokya Mohini Dasi v. Kali 
Prosanna Ghose, 11 C. W. N, 380 (1907); 
and as to proceedings subsequent to an illegal 
order of remand, see Jatinga Tea Co. v. Ch^a 
Tea Co., 12 C. 46 (1886) ; Durga Kinkar 1 ;. 
Konohai Bonza, 6 C. L. J. 71 (1906). 

4 0 
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appealable, (1) and a party ipiglit impeach the order of remand on appeal from 
the final decree. (2) Under sect. 578 (now s. 99), however, no decision should 
be reversed unless it has affected the merits of the case or the jurisdiction 
of the Court. But jurisdiction in this section is used in its strict sense, and 
does not mean the legal authority of a Court to do a certain thing, viz. to 
order a remand, and therefore in each case it had to be determined whether 
the merits had been prejudicially affected. (3) Under the present Code, how- 
ever, an appeal is given from an order under this rule (0. XLIIL), and under 
sect. 105, if an appeal lies and the party doeh not appeal, he cannot afterwards 
dispute the correctness of the order of remand. 

When a case is remanded the Lower Court should fix a reasonable date 
for the parties to appear and carry on the suit, (4) and if they do not appear 
the case should be dismissed. (5) If they appear no fresh vahalutnama is neces- 
sary. (6) When a case is remanded to a District Judge he should not transfer 
it to another officer. (7) Costs of the Appellate Court can bo recovered only 
wlicii the order of remand provides for them. (8) If on the return of the case 
it appears that the remand order has not been carried out, the Court, in remanding 
it a second time, should point out the manner in whh’h the carrying out of the 
previous order seemed defcctive.(9) If a party who is offered a remand elects 
to go on with the case as it stands, he is estopped from impugning the decision 
on that point.(lO) Where a case was remanded to be tried on the merits, the 
Court remanding considering it not barred, the Lower Court was held wrong 
in entering again into the question of limitation.(ll) For the Court cannot 


(1) S. 588, cl. 28, and the appeal was not 
restricted by the sect. 686. Mahadev v. 
Bagho, 7 B. 292 (1883) ; Gulam Huson v. 
Sayad Musa, 8 B. 260, 26J (1884) | Kirti 
Mohaidar v. Ramjan, 10 C. 623 (1884); 
Collector of Bijnor v. Jafar Ali, 3 A. 18 
(1800). As to appeals, soo Loki Mahto v, 
Aghorco Ajail, 6 C. 142 (1879); Ganri 
Shankar v. Karima Bibi, 15 A. 413 (1893) ; 
Abrahim Khan v. Taizunnossa, 17 0. 108 
(1889) ; Bhau Bala v. Bapaji Bapuji, 14 B. 
14 (1889); Deokishen v. Bansi, 8 A. 172 
(1886) ; Sohan Lai v. Azizunnissa, 7 A. 136 
(1884) ; Jhanday Lai v. Sarman Lai, 21 A. 
291 (1899) ; Partap Singh v. Narain Das, 16 
A. 375 (1894) ; Ram Prosad v. Sachi Dassi, 
6 C. W. N. 686 (1902) ; Mathura Nath Ghose 
V. Nobin Chandra, 24 C. 774 (1897) [no appeal 
from order under ol. 16, sect. 688] ; Hasan Ali 
V. Siraj Husain, 10 A. 252 (1894). 

(2) Savitri v. Ramji, 14 B. 232 (1889); 
Rameshur Singh v. Sheodin Singh, 12 A. 
510 (1889) ; Gheda Lai v. BaduUah, 11 A. 
35 (1888) ; Badam v. Imrat, 2 A. 676 (1881), 
and next case. 

(3) Mohosh Chandra Das i*. Jamiruddin 


MoUah, 28 C. 324 (1900) ; s. c., 6 C. W. N. 
609, and cases there cited ; Nawcourie 
Mundal v. Mookta Bibee, 2 W. R. 181 (1866) ; 
Nasurooddeeu v. Lall Mahomed, 10 W. R. 
234 (1870) ; Gunga Monee Issiir Chunder, 
17 W. R. 466 (1872). 

(4) Haradhun Ghuckerbutty r. Protap 
Narain Chowdhury, 14 W. R. 401 (1870); 
Watson & Co. v. Kunhiji Bahadoor, 9 W. R. 
294 (1868). 

(6) In ra Kalee Mohun Dass, 17 W. R. 70 
(1872). 

(6) Sm. Nobin Monoo Dassee v. Joy Gopal 
Gossain, 1 W. R. 276 (1864). 

(7) Sita Ram v, Nauni Dulauja, 21 A. 230 
(1899); ChowdhryHamedooUahp.Muteooon- 
nissa Bibee, 16 W. R. 674 (1871). 

(8) Digambar Chattorjee y. Ram Roocjro, 

13 W.R. 39(1870). ^ 

(9) Radhabullub Surma v, Anundmoyoe 
Dabia, 1864, W. R. 39, Miso. 

(10) Nobo Lall Khan v. Oodheeranee, 3 
W. R. 6 (1866). 

(11) Mt. Judoobunsee v. Mt. Asman Kooer, 

14 W. R. 371 (1870). 
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re-open a matter already adjudicated upon between the parties. (1) It has 
been held that when a case is sent back for trial on the merits the order of remand 
shuts out preliminary objections such as limitation or res adjudicata (2) or 
jurisdiction. (3) On the other liand, it has been held that the remand of a case 
for trial on the merits does not prevent adjudication upon any other issue arising 
in the case, e.g. limitation, provided that such issue has not been adjudicated 
upon by the Court making the remand. (4) The question whether sect. 25 of 
the last Code, now sect. 24, had application to a case remanded was considered 
in the case cited. (5) It has been^held that where the decision of the Court of 
first instance is not based on any preliminary ground and where the whole of 
the evidence has been taken and the conclusion of the Court relates to the merits 
of the case, tlie Appellate Court cannot set aside the decree under this rule. (6) 

“ Preliminary point.” — Prior to the amendment of the Code of 1882 by 
Act VII. of 1888, sect. 562 contained the words : “ 80 as to exclude any evidence 
of fact which appears to the Appellale Court essenlial to the determination of the 
rights of the parties f and the word “ investigate ” was used instead of the word 
“ determine ” at tlie end of the section. The condition therefore necessary to 
justify a remand consisteil prior to Act VII. of 1888 in the exclusion of evidence 
of a material fact or in the omission to investigate the merits as the consequence 
of the decision on a preliminary question which the Appellate Court could not 
uphold. (7) 

The condition necessary to a remand after 1888 was the omission to deter- 
mine the merits. Therefore it was held competent for an Appellate Court 
to remand a case where the Court of first instance recorded evidence on all the 
issues and at the final liearing determined the suit erroneously on some particular 
point witliout expressing any opinion on the other issues.(8) But there could 
be no remand where, though the Court held that the suit was barred by limitation, 
it at the same time came to a definite decision on each of the other issues. (9) 


(1) Saheb Tewaroe v, Kishoree Salioy, 24 
W. R. 330 (1875) ; Ram Kuvarbhai v, 
Damodhar, 0 B. H. C. R. 146 (1869). 

(2) Sheo Sahoy Tewaroe v. Ram Porshad 
Naraic, 24 W. R. 333 (1876) ; and see Moru 
binPatlajir. Gopalbin Sahu,2 B. 120 (1877) ; 
Dattu V. Kasai, 8 B. 536 (J884) ; where the 
objections seem to have been taken in the 
final appeal after the remand order had been 
carried out. 

(3) Temulji i?ustar4i w Fardunji Kavasji, 
5B. H,C.B. 137 (1868). 

(4) Rajah Toj Kishen v. Shib Chunder 
Bose, 3 W. R. Act X. 168 (1865). 

(6) Qurdeo Siixgh v. Chandrikah Singh, 
5 C. L. J. 611 (1907); followed in Protab 
CSiandra Roy v. Judisthir Das, 19 C. L. J. 
408 (1914). 

(6) Rani Dassi v. Ashiitosh, 16 C. L. J. 

‘ 310 (1910). 

(7) Ramaohandra Joishi v. Hazi Kassim, 

/ 


16 M. 207, at p. 209 (1892) ; see Muniappa 
Naidu V, lyosamy Mudely, 5 M. H. C. R. 313 
(1870) ; Syud Hussun Ali v. Manoowar Ali, 

21 W. R. 413 (1874) ; Durga v. Haidar Ali, 
7 A. 167 (1884) ; Lingaramal v. Venkatammal, 
6 M. 239, 242 (1882) ; Mt. Rama Kooor v. 
Lalla Bhagwan Lall, 22 W. R. 224 (1874) ; 
Amma v. Kunhunni, 9 M. 355 (1886). 

(8) Ramaohandra Joishi v. Hazi Kassim, 
16 M. 207, 209, 210 (1892) ; Venganayyan v. 
Ramasami Ayyan, 19 M. 422, 423 (1896) ; 
Krishnan Chotti v. Muthu Palandi, 22 M. 
172 (1898) ; Matadin v, Jamna Das, 27 A. 
691 (1905); and see Muhammad Allahdad 
Khan v. Muhammad Ismail Khan, 10 A. 289 
(1888) ; Kelumutachen v. Chondu, 19 M. 167 
159 (1895). 

(9) Hafiz Abdul Rahim v. Hari Raj Singh, 

22 A. 406 (1900) ; Paramchand v. Nirrani, 1 
Bom. L. R. 72 (1899). 
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It was held that the eicpression “ preUminary point ’’ was used in sect. 562 
[)f the last Code, not in the sense of some point collateral to the merits, e,g, limita- 
tion, res judicata, and the like, but of some point preliminary to a general in- 
vestigation of tlie merits. The words referred thus to some point either collateral 
to the merits wliicli precluded their determination altogether or some particular 
question which, tliougli relating to the merits, precluded their general determina- 
tion.(l) The term is somewhat ambiguous. The meaning would appear to 
be that the Appellate Court may remand where the Lower Court has disposed 
Df a suit upon a point or issue, the determiriation of which has precluded the 
aecessity for determining other points or issues in the suit, and such other points 
)r issues have been left undetermined. 

Sect. 562 was held to authorize a remand only where the entire suit and not 
merely a portion of it had been disposed of by the Court upon a preliminary 
point.(2) In an appeal from an order refusing to set aside a decree (sect. 108 
[)r 0. IX. r. 13 of this Code), the only case which can be remanded to be tried 
311 its merits is the application under sect. 108, and not the original c.ase the 
lecree in which is sought to be set a8ide.(3) When, in contravention of the 
provisions of sect. 202 of the Agra Tenancy Act, 1901^ a Civil Court heard and 
ieterminexi a suit in which a question of tenant right was raised, and on appeal 
the Lower Appellate Court remanded the suit, it was held that that Court ought 
lot to have done so, but sliould have passed the order required by sect. 202 of 
the Act, (4) 

It not infrequently, however, happens that a remand is necessary in con- 
lequence of an error, omission, or irregularity by reason of which there has 
lot been a proper trial or an effectual and complete adjudication of the suit. 
Che former Code not providing for the case, difficulty was felt, (5) and recourse 
vas had to an inherent jurisdiction ((») (the only powers of remand being those 
jontaihed in sects. 662 and 566 of that Code) (7) or a jurisdiction implied in 
he terms of other sections of the Code.(8) So a case has been remanded where 
he suit was decided without the plaintiff being given a fair opportunity of 


( 1 ) Ramachandra Joishi v, Hazi Kaesim, 
*6 M. 207, 210 (1892) ; Kanakammal v. 
iangaohariar, 20 M. 26, 27 (1896) [whore 
he Court held that there was no cause of 
kction] ; Mata Din v. Jamna Das, 27 A. 691 
1906). In Mana Vikrama v. Gopalan Nari, 
10 M. 203 (1906), the point was held not 
)reliniinary but an integral part of the 
nerits ; Meghan Dabc v. Fran Singh, 30 A. 
13 (1907). 

(2) Banwari Lai v. Samman Lai, 11 A. 488 
1889). 

(3) Rai Radha Kissen v. Collector of Jaun- 
)ore, 5 C. W. N. 163 (1900). 

(4) Jagan Nath v. Bhawani, 27 A. 167 
1904). 

( 6 ) See Mohesh Chandra Dass v. Jamirud- 
Ijn Mollah, 28 C. 324, at p. 334 ; [“ we may 
Mid that cases may arise ... in which 


although a complete remand under sect. 662 
may not be warranted, still nothing short of a 
retrial of all the issues rendered necessary by 
the previous imperfect trial of them would 
satisfy the requhements of justice,”] followed 
in Nabin Chandra Tripati v. Prankrishna De, 
41 C. 108 (1913). 

( 6 ) Perumbra Nayar v. Subrahmanian 
Pattar, 23 M. 446 (1899) ; Durga Dihal Das 
V, Anoraji, 17 A. 29 (1894) ; Zohra Bibi v. 
Zobeda Khatun, 12 C. L. J. 368 (1910). But 
this case has been dissented from in Nabin 
Chandra Tripati v. Prankrishna De, 41 C. 108 ; 
18 C. L. J. 613 (1913) (no inherent power of 
remand). 

(7) Habib Baksh v, Buldeo Prasad, 23 A. 
167, 171 (1901). 

( 8 ) Ib., at p. 173. 
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knowing tlie line of defence he had to meet ; (1) where the decision was given 
without taking the defendant's evidence ; (2) or where an Appellate Court made 
an order under sects. 27, 32, or 53 of the former Code ; (3) or where the Court 
mistook the nature of the case (4) and had not properly tried an issue ; (5) 
where the parties were or might have been misled by the act of the Court ; (6) 
where an appeal was held wrongly to have abated, (7) or a suit was wrongly 
decided ex jparte.i^) A remand under sect. 562 was, however, under the last 
(^ode held to be bad where the L^wer Court acted irregularly in issuing a com- 
mission, (9) and on the ground of defect of parties ; (10) and where the deposition 
of the witnesses did not bear the usual certificate. (11) It was proposed to specially 
legislate for cases where the Lower Court had committed any error, omission, 
or irregularity by reason #f which, in the opinion of the Appellate Court, there 
had not boon a proper trial or an effectual and complete adjudication of the suit 
as contemplated by law, and the party complaining of such error, omission or 
irregularity had been materially prejudiced thereby. The Special Committee, 
liowever, reported that they thought it safer not to give legislative sanction 
to the views enunciated by the Allahabad High Court in Habib Baksh v. Baldeo 
Prasad, (12) considering tRat the power of reversal and remand was liable to be 
abused, while the procedure under r. 25 was free from this liability, and at tluj 
same time furnished (as it considered) an effectual remedy. As to this, it is 
to be observed that under that rule a remand is not made for a further trial 
and decision by the first Court on the whole case, but only for findings on specified 
issues to enable the Appellate Court itself to pass a proper decision. Cases 
may occur where an Appellate Court has power to make an order under some 
section or i-ule of the Code, and in order to give effect to the provisions of the 
section or rule applicable, it is necessary that it should in certain cases for the 
ends of justice send back the case to the Court of first instance. In the present 
Code the absolute prohibition of sect. 564, which created a difficulty against the 
adoption of this course, has been removed (that section being now omitted), 
and under sect, 151 the Court may make such order as is necessary for the ends 
of justice. Probably under the circumstances it is a correct conclusion to draw 


(1) Shib Porshad Pattuck v. Nubo Kiohen 
Mookerjee, 17 W. R. 446 (1872). 

(2) Perumbra Nayar v, Subrahmanian 
Pattar, 23 M. 446 (1899). 

(3) Habib Baksh v. Baldeo Prasad, 23 A. 
ir>7 (1901); Lmgammal v. Chinna Vonka- 
tammal, 0 M. 239, 241, 246 (1882) ; but see 
as to amendment and joinder of parties, 
Farzand AH v. Yii.mf Ali, 2 A. 669 (1880); 
Ganesh Bhikaji v, Bhikaji Krishna, 10 M. 
398 (1886) ; Kelu Mulacheri v. Chendu, 19 
M. 167 (1895) ; Keshav Mohadev v. Pandu- 
rang Waman, 1 Bom. L. R. 29 (1899); 
Krishnaya v. Panchu, 17 M. 187 (1893). 

(4) Juggur Nath v. Rajah Chntter Narain, 
17 W. R. 410 (1871). 

(5) Bam Chand Mookerjee v, Kameenee 
LeUa, 10 W. B. 236 (1868) ; see Umbika 


Churn v. Ramdhun Mohurrur, 11 W. R. 35 
(1869). 

( 6 ) Mahammad AUahdad v, Mahammad 
Ismail Khan, 10 A. 29C» (1888). 

(7) Bai Pull V. Adesang, 3 Bom. Ii, R. 736 
(1901). 

( 8 ) Krishna Ayyar v. Kuppan Ayyangor, 
30 M. 64 (1906). 

(9) Dhondo v. Panha Lall, 1 Bom. L. B. 
110 (1899). 

(10) Bando Daji v, Bhasker Mahadeo/l 
Bom. L. R. 369 (1899). 

(11) Ram Gopal Boy v. Raghu Nath 
Ghoshal, 2 C. L J. 496 (1904). 

(12) 23 A. 167 ; followed in Jadub t;. 
Gobinda, 37 C. 171 (1909) ; and seo Narottam 
V. Mohanlal, 14 Bom. L. B. 1164 (1912)^ 
37 B. 289. 
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tliat tliougli the Legislature lias expressly omitted to lay down as a positive 
rule that a remand may be granted in the cases referred to in the proposed, but 
rejected, amendment, for fear that a power expressed in such wide terms might 
be liable to abuse, the Court may, where that course is absolutely necessary 
for the ends of justice, exercise the power of remand in cases not falling within the 
precise terms of this rule or of r. 25, post. Further, if an order of remand is 
erroneous, a party who has consented to it may be estopped from contesting 
it,(l) and in no case are subsequent proceeejings void merely because of such 
error. (2) It has, however, been recently held that an Appellate Court has no 
inherent power to remand when the Lower Court has committed errors materially 
prejudicing the complainant, and that its only power of remand is under sect. 
107 (1) (b) as limited by tliis rule and is no wider than it^as under the last Code. (3) 
In the under-mentioned cases it has been held that an order of remand may bo 
made even when the disposal has not been on a strictly preliminary point, e.^. 
where there has been no regular hearing of the matter and the evidence on which 
the disposal was made lias not been placed on record. (4) Where a judgment 
had been partly based on evidence not on the record it was held on second 
appeal that if such evidence was excepted it would be impossible to decide 
whether the remainder was sufficient to support the judgment and the case 
was renianded.(r)) In this case the lower Court had relied on a statement 
made by a pleader, and it was held that such a statement must be regularly 
proved and permission to admit additional evidence was given. 

“And the evidence.” — It was reported that the practice in various pro- 
vinces differed on the question whether evidence recorded in the proceedings 
leading up to the decree set aside under sect. 662 was in itself available as 
evidence during the retrial, or whether it could only be made admissible in the 
case of witnesses attending at the hearing by examining them upon their previous 
depositions as statements recorded in a different proceeding. The Legislature 
has shown itself to be of the opinion that, subject to all just exceptions, such 
depositions should of their own force be available as evidence. Evidence may 
be received from parties who did not appear at the former trial. (6) Wlicre the 
Judge in a remand observed that evidence was unnecessary, the declaration 
was held to sufficiently justify the plaintiff in making.no further application 
for a summons on their witnesse8.(7) Where a review had been granted for the 
purpose of seeing whether a ebittoA ought not to be used, and the case was 
remanded for a rehearing, the party was held to be concluded from objecting 
that the chittah was improperly made use of upon the rehearing.(8) It has been 


(1) Baikunta Nath Dey v. Nawab Sali- 9M. L T. 373 (Hdl). 

mulla, 6 C. L. J. 547 (1907). (5) Moni Lai v. Uma C%ran, 19 0. L. J. 

(2) Durga Kinkar v. Konohai Ronza, 5 54l (1913). 

C. L. J. 71 (1906). (6) Koonj Bihaiec Awustoo v. Tarinee 

(.^) Nabin Chandra Tripati v. Pran Krishna Kant Lahiree, 8 W. R. 286 (1867). 

Do, 41 0. 108 (1913) ; dissenting from Zohra (7) Ram Jowan Singh v. Radha Pershad 
Bibi V. Zobeda Khatun, 12 C. L. J. 368 Singh, 10 W. R. 109 (1871). 

(1910). (8) Makhun Kooer v. Tinoowi-oe Dutt, 14 

(4) Vemula Jambalayya v. Rajamma, 24 W. R. 22 (1870), 

M. L. J. 572 (1912) ; Kuppalan v. Kuujuvalli, 
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held that a case in which there was no proper hearing by the first Court, and no 
record of the evidence, was a fit one for remand.(l) 

Appeal. — An appeal lies under 0. XLIII. But the right of appeal from 
interlocutory orders ceases with the disposal of the suit, (2) and under the pro- 
visions of sect. 105, anlef a party who does not appeal from the order is thereafter 
precluded from disputing its correctness. It has been held that no appeal lay 
in a suit or proceeding under the Agra Tenancy Act, 1901,(3) and that 0. XLIII. 
gives no appeal against an order *)f remand not passed under this rule, (4) or 
against an order setting aside a dismissal of a suit under 0. IX. r. 4.(5) 

24. Where the evidence upon the record is sufficient to [s.566.] 
enable the Appellate Court to pronounce 
record snffloient, Appellate judgment, the Appellate Court inuy, niter 

may deternUne case resettling the issues, if necessary, iSnally 
determine the suit, notwithstanding that the 
judgment of the Court from whose decree the appeal is f referred 
has proceeded wholly upon some ground other than that on 
which the Appellate Court proceeds. 

“ Determine the auit.^’ — See notes to r. 23, ai/de. The word “ tmy 
before after resettling the issues ” (6) was substituted for “ shall in the last 
Code by sect. 51, Act VII. of 1888. Where a Court of first instance after taking 
evidence dismisses a suit upon a preliminary objection without giving a decision 
upon the merits of the case and tJie decree is reversed on appeal, the Court of 
Appeal, if it considers the evidence on the record sufficient, may decide the case, 
and is not bound to remand it for trial under sect. 562 (now r. 23). (7) If the 
evidence is insufficient the Court should proceed under the next rule or r. 27. 

This rule does not enable an Appellate Court to declare a right in favour of one 
of the parties where no issue has been fixed on the point, and the right has not 
been set up in the Lower Court.(8) But if all the points in dispute are covered 
by the issues and there is evidence to decide them, there cannot bo a remand.(9) 

Where a Court of first appeal omits to determine a material issue of fact, the 
High Court, as a Court of second apj)eal, was held not competent under this rule 


( 1 ) Kuppalan v. Kunjuvalli, 9 M. L. T. 373 
(1911). 

(2) Madhu Sudan Sen v. Kamini Kanta 
Sen, 32 0. 1023 tiOOS), foil. Salig Ram v. 
Bri} Bilas, 29 A. 650 (which case has since 
been overruled in Uman Kunwari v. Jar* 
bandhan, 30 A. 479 (F. B.) (1908) ; and not 
followed in Lakshmi v. Maru Devi, 37 M. 29 
(1914) ;) and see Baikunta Nath Dey v. 
Nawab Salimulla, 6 0. L. J. 547 (1907); 
Gulzari Mai v. Kabir^un.nissa, 30 A. 191 
(1908). 

( 3 ) Vtlayat Husen v. Mahendra Chandra 
Nandy,28 A.*^8(1905). 


(4) Vijayaraghava v. Komarappa, 22 M. 
I 4 .J. 409 (1912). 

( 5 ) Wahld-un-niflsa v. Kundan Lai, 35 A. 
427 (1913). 

( 6 ) See Shaikh Futteh'OoUahv. Oomdanissa 
Bibee, 14 W. R. 69, 70 (1870), whore the duty 
as to resettlement of issues was pointed out. 

(7) Bandi Subbayya v. Madalapattl, 3 M. 
96 (1880). 

( 8 ) Official Trustee v. Krishna Chandra, 

12 C. 239 ; s. 0., 12 1. A. 106 (1885). 

( 9 ) Radha Prasad Singh v. Lai Sahab Rai, 

13 A. 53 ; 8 . c., 17 1. A. 150, 166 (1890). 
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to determine such issue itself, but should refer it for determination to the Court 
of first appeal. (I) But see now sect. 103, ante. 

25. Where the Court from whose decree the appeal is fre- 
Where Appellate Court Jerred has omitted to frame or try any issue, 

S iM "wai“to determine any question of fact, wMch 

Court whose decree ap- appears to the Appellate Court essential to 
pealed /ro/w. decig^^on of the suit upon the 

merits, the Appellate Court may, if necessary, frame issues, and 
refer the same for trial to the Court from whose decree the appeal 
is preferred^ and in such case shall direct such Court to take the 
additional evidence required ; 

and such Court shall proceed to try such issues, and shall 
return the evidence to the Appellate Court together with its 
finding thereon and the recLSons therefor. 


Omission to frame or try issue. — See notes *00 r. 23. Prior to sect. I52 
of Act VII. of 1888, sect. 566, which this rule replaces, contained in place of 
the words “ if ^necessary the words “ and the evidence upon the record is not 
sufficient to enable the Appellate Court to determine such issue or question.** The 
rule, it has been said, is intended to provide for cases wh^re some point has 
come to light in the Appellate Court which has not been raised or the import- 
ance of which has not occurred to the parties or to the Judge in the Court below.(2) 
Where, however, though no specific issue has been framed on a particular 
question, yet the matter has been tried and determined without any objection 
on the part of the plaintiff who has not been taken by surprise, but was fully 
informed by the defendant’s list of documents and from cross-examination 
of his witnesses that the defence would be taken, it is undesirable in general that 
the case should be sent back to be retried on a special issue framed as to that 
particular queBtion.(3) The expression “ determine any question of fact ” means 
in a legal manner.(4) The Court may (5) frame issues (6) provided that there 
has been an omission (7) on the part of the Lower Court. The Appellate Court 
should frame the issues which are essential and send them to the Lower Court 
for trial, but should not remand and direct the Lower Court to frame the issues.(8) 


( 1 ) Sheo Ratan v. Lappu Kuar, 6 A. 14 
(1882) ; Sohawan v. Babu Hand, 9 A. 26, 30 
(1886) j Girdhari Lall v. Crawford, 9 A. 147 
(1886). 

( 2 ) Anundo Lall Dass v. Boyoaunt Earn 
Roy, 6 C. 283 (1879). 

(3) Chundra Kunwar v. Chaudhri Narpat, 
29 A. 184 (1906). 

(4) Nivath Singh v. Bhikki Singh, 7 A. 
649, 656 (1886). 

( 6 ) Mitna v, Fuzl Rub, 13 M. T. A. 673 
(1870) ; Sreenath Biswas v. Luokhee Narain 
Aich, 24 W. R. 268. 

( 6 ) Chandi Din v. Narain. 14 A. 366 


(1892); Ahmedabad Municipality v. Manila! 
Udonath, 19 B. 212, 216 (1894) ; Shaikh 
Umer Ali v, Ramzan Ali, 23 W. R. 347 ( 1 876) ; 
Hurperehad v. Sheo Dyal, 3 1. A. 269, 279 
(1876); Goluok Chunder Sen r. Paresh Maho- ^ 
med, 26 W. R. 284 (1876j^; Ganga Rrasad v. 
Lai Bahadoor Singh, 17 A. 1 17 (1894) ; Bungo' 
Chunder Banerjee v. Oliunder Nath Chuckor- 
butty, 25 W. R. 47 (1876). 

(7) Runpal Singh v. Joy Mungul, 1 1 W. R. 
106 (1 869) ; Tiluck Chunder v. Brojo SoondUr, ' 
24 W. R. 121 (1876). 

( 8 ) Chunder Nath Sarma v. Ramanauth, I 
W.R.69r!8641- 
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The issues should be specifically state d by the Appellate Court . It is not sufficient 
to direct the case to be decided in accordance with the observations in the judg- 
ment.(l) It is always dangerous to allow parties to make a new case in a Mofussil 
Appellate Court, and the Courts as a general rule should not allow a point not 
appearing in the pleadings or raised in any other way in the first Court to be 
framed into an issue, (2) A pai*ty cannot change the nature of the case after 
remand.(3) Where a Judge proceeds under this rule he should not reverse the 
decree of the Lower Court and remand the suit ; but should frame the necessary 
issues and send them down for trial ; and keep the suit pending until the return 
of the first Court’s finding on the issues with the record of the trial. (4) The 
effect of such an order is not a re-hearing, and save as to the issues sent down 
the first Court has no power to deal with the case.(5) The Court is to direct 
additional evidence to be taken, and the parties are entitled to have the oppor- 
tunity of giving evidence upon the fresh issue, even though the ordi r of remand 
contains no express direction to that cffcct.(6) The parties should have the 
fullest opportunity to produce their evidence. (7) When a case is remanded 
by one Judge and subsequently comes before another of equal jurisdiction (8) 
or the Judge’s succe8sor,(J) the latter officer cannot set aside the order of remand. 
So where a Judge remanded a case to be tried on a certain issue and directed the 
Munsiff to giv(‘ plaintiff a decree according to the decision at which he would 
arrive, and the case wont back in appeal before another Judge, it was held that 
the Appellate Court was limited to seeing whether the issue was a proper issue 
or not ; and could not go behind the order.(lO) A Court to which a case is 
remanded for retrial, on a particular issue amongst others, cannot on remand 
allow that issue to be abandoned and proceed to try the case upon the other 
issues raised ; (11) nor can the Court refer the case to an arbitrator-; (12) and when 
the case is remanded to the Lower Appellate Court for findings on certain issues, 


(1) Grish Chunder Lahiri v. Soshi Shik- 
haroshwar Roy, 4 C. W. N. 631 (1900), 

(2) Hurpurshad v. Shoo Dyal, 3 A. 269, 279 
(1876) ; Sreonath Biswas v. Luokee Narain 
Aich, 24 W. R. 268 (1875) ; Ram Narain Roy 
V. Nilmonee Adhikaree, 23 W. R. 169 (1876) ; 
Pran Kiahen Deb v. Mahomed Ameer, 21 W. 
R. 338 (1874) ; Ustoonm v. MoUnn Lai, 21 W. 
R. 333 (1874); Brojo Soondnr v. Futick 
Chunder, 17 W. R. 407 (1872) ; lUikka Pak- 
ramar v, Kutti Kunhamed, 17 M. 69 (1893). 

(3) Radha Kiahore Mahtab Chund, 3 W. 
R. Miso. 6 (18or>) ; Norendro Coomar Dutt v. 
French, 3 W. R. 198 (1866). 

(4) Boncharee Gbose v. Ainooddeon Bis- 
was, 24 W. R. 137 ( 1876) ; see Umbika Churn 
Mundlo V. Ramdhan, 11 W, R. 35 at p. 36 
(1869) ; Wise f>. Ishan Chunder Banei jee, 
14 W. R. 380 (1870). In Ganga Monee v. 
Issur Chunder, 17 W. R. 405 (1872), it was 
held that the irregularity in procedure did not 
affect the merits of the case ; Abdul v, Fayaz, 
lie. W.N. 676(1911). 


(6) Goasain Dowlut Geer v. Biasessur Geer, 
22 W. R. 207 (1874). 

(6) Kisto Churn Chuckerbutty v. Muggnn 
Chuckerbutty, 10 W. R. 491 (1865) ; and see 
as to evidence additional to that on the record, 
Ram Sunkur v. Nilkant Biswas, 9 W. R 392 
(1868), 

(7) Laloo Mundal v, Bhooban Mohun 
Chatterjee, 17 W. R. 361 (1872). 

(8) Birjo Soondur v. Juggut Chunder, 21 
W. R. 199 (1874) ; Kharag Prasad v. Durdhari, 
14 A. 348 (1892). 

(9) Luleet Panday v. Brijnath Singh, 14 
W. R. 286 (1870) ; Wise v. Ishan Chundei 
Banerjce, 14 W. R. 380 (1870). 

(10) Bodun Burooah v, Abdul Gunny, IS 
W. R. 281 (1873). See also Suraj Din v 
diattar, 3 A. 756 (1881). 

(11) Shib Chund Lahiri v. Joymala Dasi, 1 
C. L. R. 103 (1880). 

(12) Nand Ram v. Fakir Chand, 7 A 629 
*626 (1885). 
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it is not competent to that Court to delegate the decision of those issues to a 
Court subordinate thereto ; (I) for when issues are remitted under this rule, such 
issues are triable only by the Court which was originally seized of the case. (2) 
There is no appeal under the Letters Patent from an order referring to issues for 
;riaL(3) 

“ Return.” — Where an Appellate Coui’t has made an order under this rule 
}he retui'n to such order must be made to the same Court, and such Court is 
lot competent to transfer the appeal for disposal else whore. (4) Where a Judge 
kas heard the argument on some of the issu(‘B and expressed his decision upon 
ihem, he is not bound to hear the whole case on the return made to another 
•ssue framed under these scctionB.(5) The findings upon issues remanded by 
'he High Court in second appeal cannot be challenged upon the evidence as 
n first appeals, but objections to these findings must be restricted to the limits 
within which the original pleas in second appeal are confined. (6) In certifying 
io the High Court the findings on issues sent back on remand and found by the 
Court of first instance, the Lower Appellate Court is, in the absence of any 
idinission by the party against whom the issues have been found, bound to 
:orin its own opinion on the evidence and record its ^findings with the reasons 
:or them.(7) Where a party is dissatisfied with a decision, and appeals and 
•e-opens the whole case, he must acquiesce in the result finally arrived at by 
jhe Court below in accordance with the instructions of the High Court in his 
special appeal.(8) 


26. (1) Such evidence and findings shall form part of the 

mdtog«ide»Mencet. TI' 

put on record. Objec- within a time to be fixed by the A|)pellate 

:ions to finding. Court, present a memorandum of objections 

bo any finding. 

. (2) After the expiration of the period so fixed for presenting 

such memorandum the Appellate Court shall 
Determination of appeal. ^ determine the appeal. 


Objections.— -The Appellate Court on the return of the finding and evidence 
ihould fix a reasonable time (9) for the parties to file their objections. If no 
)bjeotion is raised by either party within the period allowed, neither has a right 
;o be heard, though the Court has a discretion to allow objections afterwards, 
md if no objection be raised then or at the hearing, the Appellate Court is not 
)ound to amend the finding, but apart from any objection by the parties, it 

(1) Sabri v. Ganeshi, 14 A. 23 (1891). (6) Balldshen r. Jasod^Kuar, 7 A. 766 

(2) All Sher Khan v. Ahmad Ullab, 29 A. (1885). 

J60 (1907). (7) Ramchandra Qovind Manik v. Sono 

(3) Kali Kristo Pal Ohowdhry v. Ram Sarkliliot, 19 B. 551 (1894) ; and sec Bhagvan 

Jhunder Nag, 0 C. L. R. 461 (1881). v. Kesur Kuverji, 17 B. 428 (1892). 

(4) Udit Narain Singh v. Jhanda, 15 A. (8) Gungaram Butt v. Ohowdhry Jun- 

116 (1893). ^ majoy, 1 0. L. R. 144 (1877). 

(5) Lachman v. Jamna, 10 A. 162 (9) See Bukhtouree v. Mehoen Lall, ,3 
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should examine and test them to see whether or not they ought to be acoepted.(l) 
Objections which might have been but were not made under this rule in a Lower 
Appellate Court to the findings on remand of the Court of first instance cannot 
be raised for the first time as grounds of second appeal from the Lower Appellate 
Court’s decree. (2) In case of an unnecessary remand under the last rule, it is 
competent to the Judge before whom the appeal subsequently comes to disregard 
the finding on the order of remand. (3) The Court is in any case bound to con- 
sider the findings of the Lower Coiij.’t on the merits.(4) 

27. (1) The parties to ‘an appeal shall not be entitled to [s.568.] 

Production of ad- pi’^duce additional evidence, whether oral or 
peUatfcowt^”^ documentary, in the Appellate Court. But 

(a) the Court from whose decree the appeal is preferred has 

refused to admit evidence which ought to have been 
admitted, or 

(b) the Appellate Court requires any document to be 

produced or any witness to be examined to enable it 
to pronounce judgment, or for any other substantial 
cause, 

the Appellate Court may allow such evidence or document 
to be produced, or witness to be examined. 

(.^) Wherever additional evidence is allowed to he produced 
by an Appellate Court, the Comh shall record the reason for its 
admission. 

Additional evidence.” — There ought not to be a remand for the purpose 
of enabling a party to make out a fresh case. If cases were remanded for the 
purpose of allowing parties to improve their respective cases by calling further 
witnesses there would be no end of litigation. (5) It is always dangerous to 
allow parties to make a new case and call frc'sh evidence upon an issue on which 
they have failed upon the evidence originally adduced in support of it, and more 
expressly so in the Mofussil Courts.(6) The power given by this rule should 
be exercised sparingly except at the instance of the parties, (7) and then with 
caution. An appellant, who has had ample opportunity of giving evidence in 
the Comt below and elected not to do so, but to rest his case on the evidence as 
it stood, ought not to be allowed at the stage of appeal to give evidence which 

(1) Damodar Daa Gopal Chanel, 7 A. (4) Umed All v. Salima Bibi, G A. 383 
79, 91 (1884) ; Ratan Singh v. Wazir, 1 A. (1884) ; Woomosh Chundor Roy v. Jonardun 
165(1876) ; MumtazBogam v. Fateh Husain, Hai’rah, 15 W. R. 2.35 (1871), 

6 A. 391 (1884) ; Akbari Bogam v. Wilayat (6) Ram Pershad Sookul v. Raj under 
Ali, 2 A. 908 (1880). Sahoy, 6 W. R 262, 265 (1860). 

(2) Muhammad Abdul Hai v, Sheo Bishal (6) Hurpurshad v, Sheo Dyal, 31 A. 259, 

Rai, 10 A. 28 (1887). 279 (1876). 

(3) Mubarak Husain v. Bihari, 16 A. 306 (7) Sreeman Chundcr Dey v. Qopaul Chun- 

(1894); Qanendra v. Surya Kant, 17 der Chuokerbutty, 11 M. I. A. 28, 48, 49 
C. W. N. 462 (1912). (1866). 
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he could have given below. (1) Ordinarily speaking it is only when a Court 
secs that from some inadvertence, mistake, or surprise a party has not adduced 
evidence which he was capable of adducing, and that he is likely to be prejudiced 
by the omission, that the Court should allow further evidence to be taken. (2) 
The test as to whether additional evidence should be received depends on the 
question whether or not the Appellate Court requires the evidence “ to enable 
it to pronounce judgment ” or for any other substantial cause, and as to this 
the Appellate Court i5.+aJbe the requires' 

ariftts heedful. The legitimate occasion for this rule is when on examining 
the evidence as it stands, some inherent lacuna or defect becomes apparent, 
and not where a discovery is made outside the Court of fresh evidence, and the 
application is made to import it. That is the subject of review of judgment. (4) 
An application to admit fresh documents the genuineness of which can be tested 
with certainty, stands on a much more favourable footing than an application 
to admit fresh parol evidence after the pinch and pressure of the case has been 
sustained ; (5) but they should not be admitted if the appellant cannot show 
sufiicient cause ; (6) or generally if having had an opportunity of tendering 
them in the Court below he omitted to do so ; (7) or ri^sisted their production ; (8) 
or if they do not bear on the issues tried by the Couit of first instance. (9) Where 
the Appellate Court, with the assent of both sides, examines witnesses and also 
admits documentary evidence, and there is nothing to show that such admission 
was objected to, it is not open to any party on appeal to the Privy Council to 
take exception to the regularity of this procedure.(lO) As each case must 
dej)end on its own circumstances it is not profitable to deal in detail with the 
cases in which additional evidence has been allowed or refused. (11) A local 
inquiry may be ordered under this rule.{12) The improper reception of evidence 
under this rule is* not sufiicient to reverse a decision if, independently of that 


( 1 ) Ram Das Chakarbati v. Official Liquida- 
tor, 9 A. 366 (1887), 

(2) 0 owhur All Khan v. Sakheena Khanum, 
16 W. R. 607 (1871). 

(3) In the goods of Prera Chand Moonshee, 
21 C. 484 (1894) ; Aadiappa Pillai v. Muthu 
kumara Thevan, 36 M. 477 (1912) ; and Juba 
Naidu V. Ethirajammal, 22 M. L. J. 16 (1911) 
(meaning of “ substantial cause ”). 

(4) Kossowji Issur v. G. I, P. Railway Co,, 
31 B. 381 (1907) ; Midnapur Zamindary Co., 
Ltd. i>. Muktakashi, 17 C. W. N. 616 (1912) ; 
Krishnama v. Narasimha, 31 M. 114 (1908) ; 
Jagrani Kunwar v, Durga Prasad, 36 A. 93 ; 
19 C. L. J. 166 (1913), P. C. 

(6) In re Wiltshire Iron Co., 3 Ch. App. 449. 

(6) Nadiar Chand v. Chunder Sikhur, 15 
C. 766 (1888) ; Durga v. Jai Narain, 33 A. 
379 (1911). 

(7) Bibee Zahrah v. Bhugwan Dass, 16 
W. R. 211 (1871). 

(8) Manohar Ganeahu LakhmiramOovin- 
dram, 12 B. 247 (1887). 


(9) Leslie v. Allender,47 W. R. 390 (1872). 

(10) Jagarnath Porshad v. Hanuman Per- 
shad, 36 C. 833 ; 13 C. W. N. 830 (1909). 

(11) See Abelakh Roy v. Guggun Bhuggut, 
22 W. R. 268 (1874) ; Shaikh Komarooddeen 
V. Monye Mundal, 16 W. R. 220 (1871) ; Appa 
V. Vithoba, 6 B. H. C. R., H. C. J. 88 (1869) 
[section applies not merely to case where 
Lower Court has refused to take evidence, 
but also where there is substantial cause . 
taking further evidence] ; Mohesh Chundv 
Doss V. Madhub Chunder Sirdar, 13 W. R ! 
85 (1870) ; Khuda Baksh v. Imam Ali Shah, 

9 A. 339 (1886) ; Srinivasa Chariar v. Ran- 
gammal, 18 M. 94 41894) ; Arjun v. Shankar, 
22 B. 263 (1896) ; Jadu Nath Mookerjee v. 
Haii Pada Mookerjee, 1 C. W. N. Ixxx. 
(1897) [omission to summon and rejection of 
documents] ; Dhondo Gobind v. Panha Lal, 

1 Bom. L. B. 110 (1899) ; Seshan Fattar v, 
Soshan Pattar, 23 M. 447 (1899). 

(12) Roy Sooltan v. Laloo Kooer, 1 7 W. R. 
300 (1872). 
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evidence, there is sufficient evidence on the record. (1) It has been held that 
on an appeal against an order made under 0. XVII. r. 3, when the plaintiff was 
present, but his witnesses were not, and no application for adjournment or to 
enforce the attendance of the witnesses was made, the Appellate Court should 
proceed under this rule to direct the admission of fresh evidence, and under 
r. 25 of this Order to refer the issues (which in fact had never been tried) for 
trial to the Court of first instance, directing that Court to retuim findings.(2) 

The power can be exercised even after the case has been remanded on 
special appeal. (3) It is not necessSry that the party before applying to the 
Appellate Court should have sought for a review of the original Court’s judgment 
and asked it to receive the evidence.(4) After a review has been admitted fresh 
evidence may be taken under this rule. (5) 

An appeal does not lie from an order admitting or refusing to admit additional 
evidence ; (6) but both may be considered in an appeal from the final decree 
unless the appellant has taken advantage of the order and so cannot subsequently 
impugn it in appeal. (7) Where the Subordinate Judge in appeal took evidence 
and the case was heard in second appeal, it was held that the fact of the Lower 
Appellate Court taking additional evidence did not make the special appeal 
liable to be heard as if it were a regular appeal.(8) The rejection of an appeal 
under this rule gives no right of appeal to the Privy Council. (9) This and the 
next rule are not, it has been held, applicable to proceedings before Civil Courts 
under sect. 195 of the Ciiminal Procedure Code. (10) 

Record of reasons for admission,-~These are strictly required, (11) and 
should be stated in open Court in the presence of the parties.(12) It is a salutary 
provision which operates as a check against a too easy reception of evidence 
at a late stage of litigation, and the statement of the rcasoi|^ may inspire con- 
fidence and disarm objection.(13) But such record of reasons is not a condition 
precedent to the reception of the evidence ; so that the omission to do so would 
not render the evidence inadmissible, (14) 


(8) Mahomed Kamil v, Abdool Luteef, 23 
W. R. 67 (1876). 

(11) In the goods of Prem Chand Moonshee, 
21 C. 484 (1894). 

(10) Ramalyer v. Vonkatachela Padayaeln, 
17M. L. J. 123 (1906). 

(11) See Sreeman Chunder Dey v, Gopaul 
Chundcr Chuckerbutty, 11 M. I. A. 28, 48 
(1866 ) ; Hurparshad v. Sheo Byal, 3 I. A. 
259 (1876); Gunga Gobind Mundal v. Col- 
lector of 24-Purgunnabs, 11 M. 1. A. 345, 368 
(1867). 

(12) See Gunput Roy r. Ram Deon Roy, 
21 W. R. 416 (1874). 

(13) Gunga Gobind Mundal v. Collector of 
24-Purgunnah8, 11 M. 1. A. 345, 368 (1867). 

(14) lb. ; Bhugwan Chunder v. Raj 
Coomar, 13 W. R. 303 (1870) ; Gopal Singh 
V. Jhakri Rai, 12 C. 37 (1886) ; Hafiz Abdul 
Kurim v» Sri Kissan Rai, 11 C. 139 (1884). 


(1) Maharajah Jagadindra Banwari v. 
Bhabatarini Daei, 6 B. L. R. App. 64 (1870). 

(2) Ram Narainv. Jagdeo, 33 A. 690 (1911). 

(3) Kali Kriato Tagore v. Judoo Lall Mul- 
lick, 24 W. R. 20 (1876). 

(4) Ram Lall v. Rung Lall, 17 W. R. 47 
(1872). 

(6) Beharoc Lall Nundee v. Troyluckho 
|Koyeo Burmonoe, 12 W. R. 223 (1869) ; and 

E inesh Ram Surmah v. Rohinee Daaseo, 
R. 236 (1870). 

Kulpo Singh v. Thakoor Singh, 16 
M. 429 (1871) ; Golam Mukdoom v. 
zoonissa, 7 W. R. 489 (1867) ; Mohesh 
ler Shah v. Shoshee Mookhee, 6 W. R. 
L866) ; though the refusal to exercise 
;disoretion would be an error in procedure : 
Ram Peari v. Kallu, 23 A. 121 (1900). 

(7) Mohunt Damoodur v, Ritoo Singh, 24 
W, B. 326 (1876). 
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28. Wherever additional evidence is allowed to be pro- 
Mode of taking ad- duced, the Appellate Court may either take 

iitionai evidence. guch evidence, or direct the Court from 

whoso decree the appeal is preferred, dr any other subordinate 
Court, to take such evidence and to send it when taken to the 
A^ppellate Court. 

direct tlie Court.’^ — If tlie order is for the taking of particular 
evidence tko Lower Court cannot go beyond it and take oilier evidence ; (1) 
bliougli in a case where A. was directed to be examined and was ill, his agent 
ivas allowed to be examined in his stead. (2) It has been held that the lower 
[!Jourt taking evidence acts in a ministerial capacity (sed quaere), and that the 
parties may object to the admissibility of the evidence recorded before it without 
objection, when it is submitted for the consideration of the Appellate Court.(3) 

29. Where additional evidence is directed or allowed to 
Points to be defined and be taken, the Appella,tc Court shall specify 

recorded. the points to which the evidence is to be 

confined, and record on its proceedings the points so specified, 


Judgment in appeal 

30. The Appellate Court, after hearing the parties or 
Judgment when and their pleaders and referring to any part of 
where pronounced. « the proceedings, whether on appeal or in the 
Court from whose decree the appeal is preferred, to which refer- 
ence may be considered necessary, shall pronounce judgment in 
open Court, cither at once or on some future day, of which notice 
shall be given to the parties or their pleaders. 

“After hearing. — It is the duty of the Appellate Court to allow the 
parties or their pleaders to submit the evidence to it at the hearing in open 
Court, and to make upon the evidence so submitted every comment, and found 
upon it every argument they may think necessary. To succeed in an appeal on • 
the ground that the Judge had neglected or misconceived his duty on this point, 
the affidavits containing facts proving such an allegation ought to be perfectly 
clear and exhaustive, and should leave no doubt upon the subject, excluding 
the possibility of the Judge having done that which it was his duty to do. The 
judgment may be given at once. But there are cases, e^ecially complicated 
cases, in which it is desirable that the Judge should have an opportunity of 
considering the evidence at leisure before giving judgment. (4) This rule only 


(1) Bolakee Lall v. Radha Sing, 1 W. R. (3) Ram Joy Surmah v. Prankishen Singh, 

357 (1864). 2 W. R. 80 (1865). 

(2) Rajah Syud Ahmed v, Enaet Hoeaoin, (4) Juggessur Sahoy v, Gopal Lall, 16 W. 

1 W. R. 330 (1864). R. 64, 65 (1871). 
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authorizes the Court to pronounce judgment after hearing the parties, and 
judgment pronounced without hearing them is unauthorized by the Code. Thus 
where the appellant died before the hearing of the appeal, but his pleader did 
not know of his death until after the appeal had been decided, and an application 
of his son to the District Judge to have his name placed on the record, and tlie 
appeal reargued, was rejected ; held by the High Court tliat as the representative 
of tlie plaintiff appellant applied within the prescribed lime to have his name 
entered on the record, the Court was bound to enter his name, and iji not doing 
so the Court failed to exercise a juri^liction vested in it by law. As the judgment 
was pronounced without hearing him, it was unauthorized by the Code.(l) 

It has been held that the senior pleader who is present before the Court has the 
entire control of a case in the High Court, and that it is not open to the junior 
pleader to take any ground of appeal which his senior has not thought fit to 
argue, except only wlien the senior has obtained the p('rmissioTi of the Court 
that th^t course should be taken. (2) 

31. The judgment of tlie Appellate Court shall be in [s.574.] 
Contents, date and sig- wfifinq and shall state — 
nature of Judgment. the points for determination ; 

(6) the decision thereon ; 

(c) the reasons for the decision ; and 

(d) where the decree appealed jrom is reversed or varied, 

the relief to which the appellant is entitled ; 
and shall at the time that it is pronounced be signed and dated 
by the Judge or by the Judges concurring therein. 

Judgment of Appeal Court. — The duty of the Appellate Court is not 
to interfere with the judgment of the first Court until it is perfectly satisfied 
in its own mind that the conclusion arrived at by the first Court is erroneous. 

If there is any doubt in the case, the benefit of that doubt ought to bo given 
to the respondent and not to the appellant, for it must be presumed in law 
that the judgment of the Lower Court is right until the contrary is shown. 

No doubt the Appellaf e Court may make further inquiries ; but such inquiries 
ought to be made with discretion, and only in those cases where the Appellate 
Court finds it unable to do justice to the parties on the evidence and material 
as they stand upon the record. (3) The judgment, therefore, of the first Court, 
if not shown to be erroneous, ought to be affirmed, and it is for the appellant 
to show manifest (4) errors in the decree appealed from.(6) The Court of Appeal 
ought to give greai weight, but not undue weight, to the ofiinion of the Judge 
who trie<i the cause and saw the witnesses and their demeanour. That gives 
him considerable advantages over those who only draw this information from 


( 1 ) Jonardhan v. Ram Chandra, ^6 B. 317, 
319 (1901) j 9 . 0., 4 Bom. L. R. 23. 

(2) Sroenoebash v. Umbika, 12 W. R. 376 
(1869). 

( 3 ) Talibodniaea V. ShamKishore, 15 W. R. 


228, 229 (1871). 

(4) Shetabdeo Biswas v. Molamdee^ 26 W. 
R. SO (1876). 

( 6 ) Wise V. Sunduloonissa, 11 M. I. A. 177, 
181 (1867). 
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perusing the notes. But still, though the Court of Appeal ought not lightly 
to find against the opinion of the Judge who tried the cause, that Court, if 
convinced that the inference in favour of the plaintiff ought not to have been 
drawn from the evidence, should find the verdict the other way.(l) The parties 
to the cause are entitled, as well on questions of fact as on questions of law, 
to demand the decision of the Court of Appeal, and that Court cannot excuse 
itself from the task of weighing conflicting evidence and drawing its own in- 
ferences and conclusions, though it should always bear in mind that it has 
neither seen nor heard the witnesses and should make due allowance in this 
re8pect.(2) “ If we are to accept,” says James, L.J., “ as final the decision of 
the Court of first instance in every case where there is a conflict of evidence, 
our labours would be very much lightened. But then, that would be in truth 
to do away witli the right of appeal in all cases of nuisance, for there is never 
one brought into Court in which there is not contradictory evidence, and there 
have been, I am satisfied, a larger percentage of appeals in those cases than in 
any other.”(3) And therefore the Judge of an Appellate Court ought to explain 
his own views instead of merely saying that he adopts those of the first Court.(4) 
It has been said as regards the rule of the Privy Council not to disturb a judgment 
of a Court in India upon a question of the credibility of witnesses, unless it is 
manifestly clear from the probabilities attached to certain circumstances in the 
case that the Court below was wrong in the conclusion drawn from such evidence, 
that however necessary as regards a Court of Appeal far removed from India, it 
need not be extended as one equally necessary and applicable witli the same 
strictness, to a Court of Appeal in India, which has the opportunity of calling 
witnesses and has all the advantages to be derived from a personal acquaintance 
with the prople, their feelings, habits, and character as well as other local 
ad vantages. (5) 

The dismissal of an appeal under sect. 551 (now r. 11) by a Court whoso 
decision may be the subject of an appeal, does not relieve the Court from the 
necessity of writing a judgment which, according to the provisions of this rule, 
should show the points raised, the decision upon those points, and the reasons 
for deciding them. Thus, where an Appellate Court’s judgment was simply 
“ Appeal rejected under sect. 551 of the Code of Civil Procedure ; ” held that 


(1) Smith V. Chadwick, L. R. 9 A. C. 187, 
194 (1884% ptr Lord Blackburn. 

(2) Tlio Glannibanta, 1 P. D. 283, 287 
(1876). 

(3) Bigsby v. Dickinson, 4 Ch. D. 24, 29 
(1876) ; see also Akbari Begum v. Wilayat 
Ali, 2 A. 908 (1880); Mumtaz Begum v, 
Fateh Hussain, 6 A. 391 (1884); compare 
Nobin V. Rungochundcr, 26 W. R. 363 (1876) ; 
Hoymobutty v. Sreekissen, 14 W. R. 68 
(1870) ; Anund v. Rutnossur, 26 W. R. 60 
(1875), whore it was held that the Appellate 
Court should not disbelieve the witnesses 
believed by the first Court without good 
reasons for doing so, and that it is not justified 
in believing a witness whose demeanour was 


declared, by the first Court, to be unsatisfac- 
tory ; Gopee Nath v. Boodhumunt, 26 W. R. 
26 (1876). 

(4) Rohimoni v. Zamiruddin, 8 C. L. R. 
597 (1881). 

(6) Sarodasoondery v. Tincowry Nundy, 1 
Hyde, 223, 262 (1862), in which it was also 
held that a Court of Appeal cannot refer to 
evidence in another casar But see^eeia Loll 
V. Mohosh Chunder, 1 Hyde, 106 (1862), whore 
it was held that the High Court sitting in 
appeal on^questions of fact, is guided by the 
same rules as those of the Privy Council when 
they sat upon motions for a rule for new trials 
from the Old Supreme Court. 
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the judgment was not in conformity with law, and the case was remanded for 
disposing of the appeal according to law.(l) 

A Court of second appeal cannot enter into the merits of the appeal, in 
order to ascertain the weight of the evidence produced in support 01 the allegations 
of the parties. So it will insist upon having before it findings record^ in a 
judgment whicli strictly conforms to the imperative rule laid down in this rule. 
The rule here laid down cannot be too strictly enforced. A judgment which 
falls short of complying with the clear provisions of this section is, as sucli, 
worthless for the purposes contcinj^ated by the law. Its imperative provisions 
^Pply alike to cases remanded by the first Appellate Court for trial of issues 
and to those in which no such remand has taken placc.(2) As the High Court 
in second appeal is bound to accept tlie findings of fact aiTived at by thh Lowe?* 
Court, it should insist upon a due obedience by those Courts of the mandate 
contained in this rule.(3) 

Under clause (42) of the Letters Patent the Judges of the High Court are 
bound to record the reasons for their decisions, and these reasons should, on 
appeal to England, be transmitted with the record for information, at the hearing 
by the Judicial Committe|.(4) These reasons should be stated publicly at the 
hearing, and not reserved to influence the Court of Appeal. (5) But it has been 
held to be doubtful whether the former section appli^ to cases where the High 
Court, having heard the judgment of the Court below and argument upon that 
judgment, came to the conclusion that it was right, and agreed with the reasons 
which it gave.(fi) 

It was held that on remand under sect. 566 of the last Code that sect. 567 
required the lower Court of Appeal to proceed to determine the appeal. Sect. 
571 required it to pronounce judgment, and sect. 574 (this rule) was imperative 
as to what the judgment was to contain. The Appellate Court was required 
to give its own decision, and the reasons for it, upon the issues remanded to 
the original Court under sect. 566.(7) These provisions apply alike to cases 
remanded by the first Appellate Court for the trial of issues and to those in 
which no such remand has taken place.(8) A Judge having remanded a case 
for further evidence to be taken and a fresh finding recorded on a question' of 
fact, is bound, though there is no memorandum of objection, to examine into 
the correctness of the finding and come to a conclusion whether he accepts it 
or not, unless its correctness has been admitted by the party to whom it is 


(1) Rami Dekft v. Brojo, 26 C. 97 (1897)^ 
this case was dissented from in Samin Hasa 
V. Piran, 30 A. 319 (1908), but followed in 
Saravana Pill r. v, Sesha Reddi, 31 M. 469 
(1908). 

(2) Ahmed Ali Salima Bibi, 0 A. 383 
(1884) ; Mumtaz Begum v. Fateh Hussain, 6 
A. 391 (1884) ; Sohawan v. Babu Nand, 9 A. 
26 (1886) ; Bhagvan v. Kesur Kuverji, 17 B. 
428, 430 (1892); Ramohandra Govind v. 
Sono Sadashiv, 19 B. 661 (1894) ; and as to 
judgment on remand for further evidenoe, see 
Kunhi Marakkar v. Kuth Umma, 20 M. 496 
(1897). 


(3) Sohawan v. Babu Nand, 9 A. 26, 31 
(1886) ; Moni Lai v. Uma Charan, 19 C. L. J. 
641 (1913). 

(4) Katohekabyana Rungappa v. Kachivi- 
jaya Rungappa, 12 M. I. A. 495, 602 (1869). 

(6) Richer v. Voyer, L. R. 5 P. C. 461, 
481 (1874). 

(6) Sunday Bibi v. Bishoshar, 9 A. 93, 96 
(1886). 

(7) Bhagvan v. Kesur Kuverji, 17 B. 428, 
430 (1892). 

(8) Umed Ali v. Salima Bibi, 6 A. 383 
(1884) ; Mumtaz Begum v, Fateh Hussain, 
6 A. 391(1884). 
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adverBe.(l) An appellant is fairly entitled to an expression of opinion of the 
Appellate Court on the grounds taken in the memorandum of appeal.(2) If, 
however, the Appellate Comt is not asked to express any opinion on any par- 
ticular ground of appeal stated in the memorandum of appeal, the Court is not 
at fault if no decision is passed upon it. If, having had his attention called to it, 
a Judge fails to decide such point, the proper course for the parties aggrieved 
is to ask him to review his judgment. In order to satisfy the High Court that 
a point which the Judge omitted to notice was actuallytaken in the oral pleadings, 
a party may put in either an affidavit of Bomh person who heard the point raised 
or a copy of the petition to the Judge- drawing attention to the omission with his 
order.(3) Where this rule has not been complied with and action is required, 
the Court may either reverse the decree and remand the case for a fresh decision, (4) 
and this is generally done ; or the Court may (it has been said), without reversing 
the decree, retain the case on appeal, but return the proceedings in order that 
the Lower Court may state its reason8.(r)) But though a decision may not be 
as clear as it might have been, if there are words to be found which substantially 
dispose of the case set up, the Comt may consider it unnecessary to remand 
for a clearer finding.(6) It is, however, no objection that a judgment is short 
if it sufficiently appears that the evidence has been considered and the Court 
has given its opinion thereon.fT) As to whether a Lower Court’s omission to 
comply (8) with the terms of this rule can be considered a ground for second 
appeal, see notes to sect. 100, aMe. 

Clause (a).— The necessity for this clause is obvious, it being the foundation 
of those which follow. The point or points on which the appeal has to be 
decided should be set down distmctly.(9) And it is a convenient practice which 
keeps the, decision on each point and the reasons therefor separate from the 
rest.' 

Clause (6).-—The judgment should clearly and fully dispose of all the 
points in issue between the parties by a distinct finding on each of them.(lO) 


(1) Kuuhi Marakkar Haji v. KuttitJmma, 
20 M. 496 (1891) ; Rubbayya v. Rami Reddi, 
22 M. 344 (1899). 

(2) Muhammad Ahmad v, Zubaida Jan, 
10 I. A. 205, 211(1889); s.c., 11 A. 460, 470; 
Tayammaul v. SaEchachalla Naiker, 10 M. I. 
A. 429, 436 (1865). 

(3) Yusoof Ali V. Fyzoonissa, 15 W. R. 296 
(1871), 

(4) Haimabati Dasi v. Goviuda Chandia, 2 
C. W. N. 695, 697 (1898) ; Kristo Chundor v. 
Ram Brohmo, 20 W. R. 403 (1873), and 
numerous oases. 

(5) Dooleo Chand v. Oomda Begum, 17 W. 
R. 472 (1872) ; Bisvanath Haiti v. Baidya- 
nath Mundul, 12 C. 199 (1885) ; AssanuUah 
V, Hafiz Mahomed AU, 10 C. 932 (1884) ; 
Kristo Chunder v. Ram Brohmo, mpra. 

( 6 ) Shurbessur Ghose-v. Sadhoo Chum, 15 


W. R. 130 (1871). 

(7) Ramessur v. Shaikh Banoo, 12 W. K. 
272 (1869). 

( 8 ) See Dooleo Chand t'. Oomda Begum, 18 
W- R. 473 (1872) ; Ramessur v, Bhanoo, 12 
W. R. 272 (1869) ; Kamat v. Kamat, 8 B. 368 
(1884) ; Purshotam v. Durgoji, 14 B. 452 
(1890) ; Ningappa v. Shivappa, 19 B. 823 
(1894) ; Gopal Rao v. Kishor Kalidas, 9 B. 
527 (1886) ; Bisvanath Haiti v. Baidyanath 
Mundul, 12 C. 199 (1888) ;• Golam Hossein v. 
Ram Gopal, 12 W. R.^62 (1869 ) ; Shum* 
surooddy v. Jan Mahomed, 21 W. R. 260, 261 
(1874), 

(9) Shurbessur Ghose v. Sadhoo Churn, ^6 
W. R. 130 (1871). 

(10) Bhagbut Khan v, Puddo Bewa, 3 
W. R. 192(1866). 
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Sect, 566 of the last Code was held to enable the Appellate Couit in some cases 
to determine a question of fact upon the evidence then on the record, but not 
to declare a right in favour of one of the parties, where no issue had been framed 
on the point, and the right had not been set up in the Lower Court. (1) The 
Judge should specifically decide each point or points raised and give his reasons. 
It is not sufficient to say that by confirming generally the order of the Lower 
Court it has therefore virtually tried and disposed of the particular point when 
no mention has been made by it. (2) Where the Appellate Court does not 
sufficiently consider important matfters, such as sufficiency of notice or a question 
of the nature of a tenure, its judgment will be set aside. (3) 

Clause (c). — Having stated the points for determination and the decision 
thereon, the Court must state its reasons therefor. (4) The provisions of this 
rule are imperative, and require the Appellate Court to give its own decision 
and the reasons for it, (5) and a judgment which falls short of complying with 
the clear provisions of this section is, as such, worthless for the purposes con- 
templated by the law.(6) It is not, however, laid down in this rule that the 
judgment of the Appellate Court, any more than the judgment of the Court of 
the. first instance), is to contain a review or setting foi‘th of the whole of the 
evidence, and therefore it can hardly be assigned as an absolute error if a judgment 
is defective on this point. Although the law does not require a detailed examina- 
tion of the evidence, yet the Judge does well who gives an intelligent and clear 
account of the evidence which he has had to consider, and states the reasons 
for which he thinks particular portions of the evidence , to have been more or 
less worthy of consideration. The Judge of the Appellate • Court who most 
fully gave his reasons or his judgment, and most fully entered into the merits 
of the case before liiin, would be held to have most efficiently and intelligently 
carried out the duties required of him.(7) In certifying to the High Court the 
findings on issues sent back on remand, the Lower Appellate Court, in the absence 
of any distinct admission by the appellant’s pleader that the finding of the first 


(]) Official Xruateo of Bengal v. Krishna 
Chandra, 12 0. 239, 246 (1886) ; s. o., 12 1. A. 
166, 170. 

(2) Badha Gobind v. Ram Kishoro, 8 W. R. 
340 (1876); Haimabati Dasi v. Govinda 
Chandra, 2 C. W. N. 676 (1898) [decision by 
implication]. 

(3) Pertap Narain v. Maigh Lai, 13 

C. W. N. 949 ; ShaharuUa v. Bangoo 

Mondal, 13 C. W. N. 143 (1908) ; Santishwar 

V. Lakhi Kanta, 13 (1 W. N. 177 (1908). 

(4) See Shurbessur v. Sadhoo Churn, 16 W. 
R. 130 (1871 ) ; Raj Chunder v, Ramakant, 16 

W. R. 324, 326 (1871) ; Hossein Buksh v. 
Ameena Khatoon, 16 W. R. 280 (1871); 
Korhan Ali v. Ashan Ali, 4 W. R. 4 (1863) ; 
Rughubeer Sahai v. Chattraput, 1 Agra, 73 
(1866) ; Dhun Rae v. Ramphul Rae, 2 
N. W. P. H. C. R. 109 (1870) ; Sohawan 


Babu Nand, 9 A. 26, 28 (1886); Karim 
Baksh V. Lucas, 2 C. W. N. occxxxix, (1898) ; 
Srikant v. Huri Das, 11 C. L. R. 131 (1882) ; 
Rami Deka v. Brojo, 26 C. 07 (1897) ; Gun* 
dapi)a V. Lobosa, I Bom. L. R. 490 (1899) ; 
Appa Kalja Naik v. Mallu, 16 B 477 (1891) ; 
Imrit Singh v. Koylashoo, 1 1 W. R. 639 ( 1 869) ; 
Kartick Napit v. Personomoyee, 2 W. R. 77 
(1865) ; Haimabati Dasi v. Govinda Chandra, 
2 C. W. N. 695, 697 (1898) ; Chandor Kant 
V. Hurrish Chunder, 1 W, R. 214 (1864). 

(5) Bhagvan v. Kesur Kuverji, 17 B. 428, 
430 (1802). 

^ (6) Unied Ali r. Salima Bibi, 6 A. 383 
(1884); Munvtaz Begum v. Fateh Hussain, 
6 A. 391 (1884) ; Ramchandra Govind v. 
Sono Sadashiv, 19 B. 661 (1894). 

(7) Noor Mahomed v. Zuhoor Ali, 11 W. R. 
34 (1869). 
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Court on the issues was correct, is bound to form its own opinion on the evidence 
and record its finding with the reasons therefor.(l) It is no judgment to say 
merely that a point is worthless (2) or absurd ; (3) or that the plaintiff has not 
been able to make out his case ; (4) or that on the evidence the claim is proved ; (5) 
or that there is no ground for appeal ; (6) or the like. The mere adoption of and 
concurrence with the reasons given by the Lower Court has been considered 
insufficient, (7) for an appellant has a right to the opinion of the Appellate 
Court on the case and the evidence given in support of it. It is sometimes 
said that where a judgment is one of afl&rihance the Court need not go very 
fully into the reasons. It would, however, be more correct to say that if a 
judgment is defective in this respect the defect is of a more serious character 
in the case of a judgment of reversal than of affirmance. It is very desirable 
that the Appellate Court should state, with as much fullness as the nature of 
the case may require, the reasons for its decision even when it affirms the decision 
of the first Court. (8) But it is not obligatory on an Appellate Court either to 
take notice of every item of evidence produced by the parties, or to meet cate- 
gorically every one of the arguments advanced by the first Court in support 
of its decision, if it gives special reasons of its own for coming to an opposite 
conclusion. (9) It is sufficient if the judgment deals with all the material points 
involved in the case. (10) It is impossible to lay down any general rule as to 
when the Court should consider that the reasons for a particular finding by the 
Lower Appellate Court must be stated. There may be cases in which the omission 
to state the reasons would render the judgments so unintelligible that the High 
Court could not pronounce any opinion upon whether it was right in law. In 


( 1 ) Ramchandra Gotind v. Sono Sadashiv, 
19 B. 661 (1894). 

(2) Hossein Buksh v. Ameena Khatoon, 16 
W. R. 280 (1871). 

( 3 ) Horn Chundor v. Ahmed Reza, Marsh, 
332 (1863) ; Juggesaviree Debia Gudadhura 
Bonnerjee, 6 W. R. Act. X. 21 (1866). 

(4) Karim Baksh v, Lucas, 2 C. W. N. 
ocoxxxix. (1898). 

( 6 ) Triloohun Butt r. Ishen Chundcr, 3 
W. R. 176 (1876). (The Court should also 
state what that evidence consists of, and in 
what way or for what specific reasons it proves 
the plaintiff’s or defendant’s case.) 

( 6 ) AssanuUah v, Hafiz Mahomed Ali, 10 C. 
932, 936 (1889). 

( 7 ) Sohawan v. Babu Nand, 9 A 26 (1886 ) ; 
Gundappay. Ix)bo 8 a, 1 Bom. L. R. 490 (1899); 
Babban Singh v. Jaimangal Singh, A. W. N. 
86 (1906) ; Sitaiam v, Surya Narayana, 22 
W. R. 12 (1898) ; Rajoo w. Raj Coomar, 7 
W. R. 137 (1867) ; Ommutul Fatima v. Janeo 
Khanum, 1 W. R. 295 (1864) ; KbeUuck 
Chunder v. Nund Ram Sein, 2 W. R. 7 (1866) ; 
Kristna Reddi v, Srinivasa Reddi, 6 M. H. C. 


R. 174 (1870). 

(8) Bam Rangini v. Chandra Benode, 1 
C. W. N. 691, 692 (1897); Imrit Singh v. 
Koylashoo, 11 W. R. 669 (1869) ; Kartick 
Napit i’. Personomyee, 2 W. R. 77 (1866) ; 
Munsoob Bibee v. Ali Meah, 17 W. R. 368 
(1872) ; Shathuk Paul v. Gudadhur Roy, 4 
W. R. 100 (1866) ; Babu Madhaii v, Yenka- 
tosh Manjaya, 16 B. 640 (1891) ; Mahomed 
Fattehr. Nuseeroddeen, 21 W. R. 284 (1874)" ; 
Haimabati Dasi v. Govinda Chandra, 2 
C. W. N. 695, 697 (1898) ; but see also 
Juggessar v, Gopal Lall, 16 W. R. 64 (1871) ; 
Syud Shah Ekbal v. Buasee Sahoo, 25 W. R. 
12 (1876) ; Ramessur Bhuttacharjee v. 
Shaikh Banoo, 12 W. R. 272 (1869) [in which 
also the meaning of the wotd “ reasons ” is 
described] ; Khettur Mohun v. Bhyrub 
Chunder, 3 W. R. 126 (1866). 

(9) Jatra Mohan Nandi V. PitambarMistri, 
19 C. L. J. 386 (1913), at p. 387, per Jenkmi* 
C.J., following Babee Pershad v. Joy Lall 
Chowdhry, 12- W. R. 361 (1868). 

(10) Krishendro v, Bigumbureo, 16 W. R. 
15, 16 (1871). 
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sacli case, reasons should be stated. But there may be cases in which the Court 
would not think it necessary to require them.(l) 

Clause (flf). — When an Appellate Court, in a judgment which in some 
material matters differs from the conclusion of the first Court, upholds the 
decree of the first Court, it must specify in the decree the exact modificationij 
which its conclusions have necessitated, as contemplated by this rule, (2) and 
when it reverses a decree, it should state the relief which it considers the appellant 
entitled to. (3) ^ 

32. The judgment .may be for confirming, varying or [ 5 . 577 J 
What judgment may reversing the decree from which the appeal 

^*^®®** is preferred^ or, if the parties to the appeal 

agree as to the form which the decree in appeal shall take, or as 
to the order to be made in appeal, the Appellate Court may pass 
a decree or maJce an order accordingly. 

Judgment in appeiil. — As to functions of the Appeal Comt, see notes 
to sect. 96 and r. i and the last rule of this Order.(4) The powers conferred 
by this rule are powers which require that parties should be in accord with 
each other at the time when the decree is pronounced by the Appellate Court. 

The use of the word “ may ” indicates discretion in a Court, and does not force 
the Court to pass a decree in any manner which goes beyond the scope of its 
discretionary power. Thus where an application containing the terms of a 
compromise was presented to the High Court by one of the parties, and the 
Solehnama was sent down to the Lower Court for verification, but the attendance 
of the parties for that purpose could not be procured, the High Court refused to 
pass a decree under sect. 577, in accordance with the terms of the Solehnama.(b) 

33. The Appellate Court shall have power to pass any decree 
Power of Court of mahe any order which ought to hive been 

Appeal. passed or made and to pass or mahe such further 

or other decree or order as the case may require, and this power rmy 
he exercised by the Court notwithstanding that the appeal is as to 
part only of the decree and may be exercised in favour of all or any 
of the respondents or parties, although such respondents or parties 
may rhot have filed any appeal or objections. 

Illustration. 

A clairns a sum of money as due to him from X O'T Y, and in a suit' against 
both obtains a decree against X. X appeals^ and A and Y are respondents. 

( 1 ) Shumshurooddy v. Jan Mahomed, (1808). 

21 W. R. 260 (1874), (4) Kailasb v. Girija Sundari, 39 C. 925 

(2) Laohho v. Har Sahai, 12 A. 40, 48 (1912). 

(1887). (5) BandbuBhagatv. Shah Muhammad, 14 

'( 8 ) BeU V. Gumdas, 1 B. L. R. A. C. 50 A. 350, 352 (1892). 
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The Appellate Court decree in favour of X. It has power to pass a decree 
against Y. 

Powers. — This rule, wliich is taken fiom English 0. 58, r. 4, is new, and 
htt 4 » been inserted because (as the Select Committee said) it is most imperative 
that an Appellate Court should have the fullest power to do complete justice 
between the parties.(l) It is applicable to all cases where an appeal is heard 
s/fcer this Code came into iorce,(2) The latter part of the clause is explained 
by the illu8tration.(3) It is open to the Apellate Comt to vary the decree 
appealed against, either in points (if any) in which it is erroneous or in respect of 
supplemental matters which are admitted.(4) It is entitled to take cognizance 
oi events which have happened smee the filing of the appeal (5) or, in other 
words, it is open to the Appellate Coui*t to vary a decree under apiieal, not 
only for error, but also on grounds which have come into existence since it 
was passed. (6) The Courts, in the exercise of the powers conferred by this rule, 
should not lose sight of the other provisions of the Code, nor of the Couit Fees 
Act , nor of the Limitation Act. In particular, it should bear in mind the case 
stated in the Illustration. (7) E. 22 of this Order shows that it is intended that 
(primd facie at least) a respondent should not be allowed to take exception to 
so much of a decree as was against him without complying with the provisions 
of the rule.(8) 

May not hav6 filod any appeal or objection.’^ — See notes to rr. 4 
and 22 of this Order ; as also notes to sect. 96, ante. 

34. W/icre tlie appeal is heard by more Judges than one, 

Dissent to be roeoided. dissenting from the judgment of 

the Court shall state in writing the decision 
or order which he thinks should be passed on the appeal, and he 
may state his reasons for the same. 


Decree in appeal. 

35. (/) The decree of the Appellate Court shall bear 
jDate and eontents of date the day on which the judgment was 
pronounced. 

{2) The decree shall contain the number of the appeal, the 
names and descriptions of the appellant and respondent, jind a 
clear specification of the relief granted or other adjudication made. 

{2) The decree shall also state the amount of costs incurred 
in the appeal, and by whom, or out of what property, and in what 
proportions such cost and the costs in the suit are t<Tbe paid. 

(1) Ravanoshwarv.Chandi, 380.721(1911). (5) Ahmadji v. Mahamadji, 1 Bom, L. B. 

(2) Ohandramartliy v. Narayanasawmy, 33 218 (1899). 

M. 241 (1909). (6) Bustomji v. Purahotam Das, 25 B, 

(3) Bangam Lai v. Jhandu, 34 A. 32 (1911). 606, 613 (1901). 

(4) Sakkaram Mohadev v. Hari KHshna, (7) BangamLal v. Jhaudu,34A.32 (191D. 

6 B. 113, 115 (1881). ^ (8)Ib. 
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{A) The decree shall be signed and dated by the Judge or 
Judges who passed it : 

Provided that where there are more Judges than one and 
Judge from ^ » difference of opinion among them, 

Judgment need not sign it shall not be necessary for any Judge 
dissenting from the judgment of the Court 

to sign the decree. 


Appellate decree. — The appellate decree is the first decree and the only 
decree capable of being executed after it has been passed, whether the same 
reverses, modifies, or confirms the decree of the Court from which the appeal 
was made,(l) It is clear from the terms of this rule that in any case the decree 
to be executed, not only for the costs of the appeal, but for the costs of the suit, 
is the decree of the Appellate Court only. The effect of the rule is to cause 
the decree of the Appellate Court to supersede the decree of the Court below, 
even when the decree of the Appellate Court is one which merely affirms that 
decree below and does n^t reverse it or modify it. The only decree that can 
be amended is the decree to be executed ; and the decree to be (‘xecuted is the 
decree of the Appellate Court and not the decree of the Court below. (2) If a 
decree is made in appeal so that the appellate decree becomes the one to be 
executed, time runs from its date and not from that of the original decree. (5) 
When, however, an appellant withdraws an appeal, no decree is made. The 
order of the Court does not come within the definition of tlie word decree.’^ 
The litigation commenced with the presentation of the appeal is merely dis- 
continued, and the case rtmiains as if the appeal had never taken place, and the 
decree appealed against becomes final, and time runs from the date of that 
decree. (4) Th(‘, only Court which has jurisdiction to amend an appellate decree 
is the Coui-t of Appal. (5) 'When two parties to a suit appeal, so that the one 


(1) Shohrat Sing v. Bridgmann, 4 A. 370, 
F. B. (1882). 

(2) Muhammad SulaimanKhan v. Muham- 
mad Yar Khan, 11 A. 267, 273, 274 (1888) ; 
Mahmood, J., dissenting. See also Bhanu- 
shankar v. Raghunathram, 2 Bom. H. 0. R. 
(A. 0. J.) 106 (1866) ; Doulat v.Bhukau Das, 
11 B. 172 (1880); also Sikhal Chand v. 
Velchand, 18 B. 203 (1893) ; Arunachollathu- 
dayan v. Velui^’van, 5 M. H. C. R. 216 
(1870) ; Noor Ali (vhowdhury v. Koni Mcah, 
13 C. 13 (1886); Ki to Kinkar v. Burroda 
Gaunt. 10 B. L. R. 101 (P. C.) (1872); 
Manavikraman v. Unniappan, 16 M. 170, 171, 
172 (1891) ; Nourang Rai v. Latif Choud- 
huri, 13 A. 394 (1891); Jawahir Mai v. 
Kistur Chand, 13 A. 343 (1891) ; Pichuvay- 

.yangar v. Seshayyangar, 18 M. 214, 216 
(F. B.) (1894) ; Nan Chand v. Vithu, 19 B. 
258, 260 (1894) ; cf. Mnlchand v. Ram Ratan, 


20 A. 493, 495 (1898) ; Kuilash v. Girija 
Sundari. 39 C. 926 (1912). 

(3) Patloji V. Gann, 15 B. 370, 376 (1890) ; 
Noor Ali Chowdhury v. Koni Moah, 13 C. 13 
^886) ; Muhammad Sulaimaii v. Muhammad 
yor Khan, 11 A. 267 (1888) ; Rup Chand v. 
Bhamah-ul Johan, 1 1 A. 340 (1889) ; Aruna 
Chellathudayan t?. Vcludayan, 5 M, H. 
C. R. 215 (1 870) ; Saklial Chand v. Velchand, 
18 B. 203 (1893) ; Abdul Rahiman v. Moidin 
Saiba,22 B. 500, 603(1896). 

(4) Patlojie. Gann, 15 B. 370, 376 (1890) ; 
Vythilinga v. Vijayathammal, 6 M. 43, 46 
(1882); Hingan Khan v. Ganga Porshad, 
1 A. 293 (1867). 

(6) Muhammad Sulaiman v. Muhammad 
Yar Khan, 11 A. 267 (1888) ; Mahmood, J., 
dissenting ; Sheolal v. Jumaklal, 18 B. 542, 
546 (1893), 
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appeal is but the cross-appeal of the other, there ought to be only one final 
decree made between the two parties. Not only is there nothing to prevent, 
but it is the duty of the Court to make one decree, and only one decree, between 
the same partie8.(l) The date which the decree should bear is the date when the 
judgment was delivered.(2) 

Relief granted,” etc. — A decree should be so drawn up as to need no 
interpretation other than may be gathered from the language of the decree 
itself, and there should be no need of reference to any document or paper what- 
soever, unless such document or paper is attached to the decree and forms part 
of it. While, on the one hand, it is true that the decree should be drawn up 
in this manner, it is also just that litigants who have been successful should not 
be deprived of the fruits of their success owing to carelessness on the part of the 
Court or officer charged with the preparation of decrees. Thus where a decree, 
in its terms, is ambiguous, the Court executing the decree can refer to the plead- 
ings in the suit in which the decree was passed to ascertain its precise meaning. (3) 
Again, where the decree omits to reserve the rights of prior mortgages admitted 
by all the parties to the suit, it ought to be construed with reference to the 
admission contained in the pleading or made in the coMrse of the case, and ought 
not to be so construed as to grant a larger measure of relief than is prayed for or 
to negative rights admitted by all partie8.(4) The decree of the Appellate Court 
should be drawn up in such a form as will show in itself the ultimate relief 
granted. If the Appellate Court decrees an additional amount and the decree 
as drawn up only mentions the amount decreed by the first Court, and the amount 
due to the decree-holder is ascertainable from the decree of the first Court and 
the finding of the Lower Appellate Court, then he should obtain execution for 
the amount found in his favour and for his co8ts.(6) This rule does not require 
the claim to be stated in the decree so as to make the statement a part of the 
decree, itseli(fi) 

Costs. — It was held that the formpr section, when it provided that the 
decree of the Appellate Court should state by what parties and in what pro- 
portion the costs incurred in the appeal and the costs in the suit were to be paid, 
referred to the parties who were parties to the appeal, and not to parties who 
were not arrayed either as appellants or as respondents in the appeal, but who, 
under sect. 544 of the former Code, might take the benefit of the decree.(7) 
Tliis section referred (as does also this rule) to cases where there are more parties 
than one made liable for costs, which necessitate the fixing by the Court of 
Appeal of the proportion in which the costs are to be paid. (8) 


(J) Baghoobuns Sahoy v. Asloo, 2 W. B. 
294, 296 (1873). 

(2) Parbati v. Bhola, 12 A. 79, 81 (1889). 

(3) Lachmi Naraiu r. Jwala Nath, 18 A. 
344, 347 (1896) ; Robinson v. Duleop Singh, 
L. R. 11 Ch. D. 798, 813, 818, 821 (1878) ; 
Muhammad Sulaiman v. Muhammad Tar 
Khan, 11 A. 267, dist. (1888). 

(4) Srinivasa v. Tamunabbai, 29 M. 84 
(1906); 8 . e., 16 M. L J. 60. 


( 6 ) Jawahir Mai v, Kistur Chand, 13 A. 343 
346(1891). 

( 6 ) Souda ShrinivasapS v, Krishnappa, 
11 B. 177 (1886). In this case the decree 
awarded the plaintiff’s claim. 

(7) Mulohand t^. Ram Ratan, 20 A. 493, 
495, diet. (1898); Muhammad Sulaiman u. 
Muhamad YarR:han, 11 A. 267 (1888). 

( 8 ) Raj Krishna v. Pramoda, 21 W. R. 74 

(1878). ' 
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It is the business of the Appellate Court finally determining a suit to decide 
by which of the parties before it the costs shall be borne ; it is not at liberty 
to declare that the costs of the suit shall be borne by the unsuccessful party 
in a suit to be thereafter brought, because it might be that the suit will not be 
brought at all, and in that case there will be no execution, or the plaintiff and 
the defendant might be left to bear their own costs.(l) Though the Judge 
must state by what parties (and in what proportions if necessary) the costs of 
the original suits are to be paid, he is not bound to go into particulars, or append 
to his judgment a schedule setting forth the different items which make up the 
costs of the first Court. He takes the amount of costs for gianted and decides 
who is to pay them. (2) Where the order of the Appellate Court awarded (a) 
all the costs of the appeal, amounting to a certain sum named, (fe) all the costs in 
the original Court, not naming any sum, and (c) the costs of the remand, and it 
was argued that the decree-holders were only entitled to the sum of money 
specifically named in the High Court’s decree for costs, and that they could not 
have the costs of the first Court, because the amount was not mentioned, nor 
the costs of the remand because such remand costs if they come in under any 
head at all would come n^der the head of costs of the appeal, and that these 
had not been allowed beyond the sum fixed by the decree ; it was held that the 
decree was perfectly clear as to what it meant to give, and there was nothing 
in the law which made the order for costs bad simply because it did not specify 
the exact sum to be paid as costs of the Lower Court ; that there was nothing 
to make it incumbent on a Court of Appeal to specify the amount of the costs 
incurred in the first Court. It had only to declare the proportion in which they 
were to be paid. As to the costs of the remand, it was held that the decree 
declared that besides the costs of the appeal and the costs in the original Court 
the costs of the remand were to be paid ; it did not matter whether those costs 
were included or not in the appeal cost8.(3) But though the law does not direct 
that a Court should annex to every decree the costs incurred by both parties, 
yet it is a convenient practice to do 8o.(4) When an Appellate Court decrees an 
appeal and gives costs of its own Court, the costs of the first Court should be 
included in the decree. (5) When an appeal is dismissed on wholly different 
grounds from those relied on by the Court below, the dismissal should be vnthout 
costs. (6) 


36. Certified 

Copies of judgment and 
decree to be furnished to 
parties. 


copies of the judgment and decree in appeal 
shall be furnished to the parties on applica- 
tion to the Afpellate Court and at their 
expense. 


[ 1 . 580 .] 


(1) Kashee Chuudor v. Bungshee Buddun, 
23 W. R, 89, 90 (1874). 

(2) Mothoora Mohun v, Hureekishorc, 18 
W. R. 280 (1872); Raghu v. Eajendra, 
14 C. W. N. 666 (1909). 

(3) Rajkrishna v. Promoda, 21 W. R. 74 
(1873). 


(4) Nubo Krieto v. Parbutty, 13 W. R. 23 
(1870). 

(5) Busseeroollah v. Ram Kant, 16 W. R. 
266 (1871). 

(6) Fischer t?. Kamala Naicker, 8 M. I. A, 
170, 192 (1860) ; «. c., 3 W. R. (P. C.) 33. 
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37. A copy of the judgment and of the decree, certified 
Certiiied copy of decree ^7 Appellate Court or such officer as it 

• _ _ _* J • 


to be sent to Court whose 
decree appealed /rom 


appoints in this behalf, shall be sent to the 
Court which passed the decree appealed 
from and shall be filed with the original proceedings in the suit, 
and an entry of the judgment of the Appellate Court shall be 
made in the register of civil suits. * 



ORDER XLJI. 


Appeals from Appellate Decrees^ 

1. The rules of Order XLI shall apply, so far as may be. 
Procedure. to appeals from appellate decrees. 

Second appeals. — Sec sects. 100-103 and sects. 107 and 108, ante, and 
notes thereto, and notes to 0. XLI. 



ORDER XLIIL 


Appeals from Orders. 


1. An appeal shall lie from the following orders under 
, , 3 the provisions of section lOJi, namely : — 

peas rom o era. Under rule 10 of Order VII 

returning a plaint to be presented to the. proper 
Court ; 

(b) an order under rule 10 of Order VIII pronouncing judg- 

ment against a party ; * 

(c) an order under rule I) of Order IX rejecting an applica- 

tion (in a case open to appeal) for an order to set 
aside the dismissal of a suit ; 

(d) an order under r7de lo of Order IX rejecting an appli- 

cation (in a case open to appeal) for an order to set 
aside a decree passm ex parte ; 

(e) an order under rule 4 of Order X pronouncing judg- 

ment against a party ; 

(/ ) an order under rule 21 of Order XI ; 

(g) an order under rule 10 of Order XVI for the attach- 

ment of property ; 

(h) an order under rule 20 of Order XVI pronouncing 

judgment against a party ; 

(i) an order under rule oJf of Order XXI on an objection 

to the draft of a document or of an endorsement ; 

(j) an order under rule 72 or rule 02 of Order XXI setting 

aside or refusing to set aside a sale ; 

(ii;) an order under rule 9 of Order XXII refusing to set 
aside the abatement or dismissal of a suit ; 

(/) an order under rule 10 of Order XXII giving or refusing 
to give leave ; • ^ 

(m) an order under rule S of Order XXIII ^recording or 
refusing to record an agreement, corrvpromise or satis- 


(n) an order under rule S of Order XXV rejeding an appli- 
cation (in a case open to appeal) for an order to set 
aside the dismissal of a suit ; ' 
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(0) <m order under rule 3 or rule 8 of Order XXXIV 
refusing to extend the time for the 'payment of mortgage- 
money ; 

( p) orders in interplexider-suits under rule 3, rule 4 or rule fl 

of Order XXXV; 

(q) an order under rule 3, rule 3 or rule i> of Order 

XXXVIII ; 

{r) an order under rule T, rule 3, rule 4 or rule in of Order 
XXXIX; 

(s) an order under rule 1 or rule 4 of Order XL ; 

{f) an order of refusal under rule 19 of Order XLI to re-admit, 
or under rule 21 of Order XLI to re-hear, an 
appeal ; 

(u) an order under rule 23 of Order XLI remanding a case, 
wlme an appeal would lie from the dexrree of the 
Appellate Court ; 

(^) an order mad,e hy any Court other than a High Court 
refusing the grant of a certificate under rule (1 of 
Order XLV ; 

(w) an order under rule 4 of Order XLV II granting am 
application for remew. 

Appeals from Orders. — See the notes to the various rules referred to. 

As regards clauses (6), (e), and (A), these orders were under the previous law 
appealable as decrees. But having regard to the present definition of decree 
they would no longer be appealable in that way, and it has therefore been 
necessary to make them appealable as orders. It has been held that under this 
rule an appeal lies from negative orders under 0. XXXIX., (1) and that if there 
is an appeal against an order made under any rule there is an appeal against any 
order made under part of that rule. (2) 

2. The rules of Order XLI shall apply, so far as may be, [*• 
Pfoeedure. to appeals from orders. 

Appeals from orders.” — See sects. 104-108, ante, and Order XLI., and 
notes to those sections and orders. 


(1) Laohmi Narain v. Ram Charan Das, (2) Eastern Mortgage and Agency Co. v. 
35 A. 425 (1913) ; Ilari Layal v. Prayag Faknruddin, 17 C. W. N. 16 (1912) ; Mohunt 
Ram, 17 0. W. N. 996 (1913); Zabada Jan Anand v. Ram Porkash, 14 C. W. N. 183 
V. Muhammad Taiab, 152 A. 8 (1892). (1909). 



OEDER XJ.IV. 


Pauper Appeals. 

1 . Any person entitled to prefer an appeal, who is unable 
Who may appeal as to pay the fee required for the rnemorandum 
P^^P®*** of appeal, may present an application accom- 

panied by a memorandum of appeal, a7id may be allowed to 
appeal as a pauper, subject, in all matters indudhig the presen- 
tation of such application, to the provisiors relating to suits by 
paupers, in so far as those provisions are applicable : 

Provided that the Court shall reject the application unless, 

Procedure on appUc*- ^ perusal thereof and of the judgment 

tion for admission of and decree appeake? from, it sees reason to 
think that the decree is contrary to law or to 
some usage having the force of law, or is otherwise erroneous 
or unjust. 

‘ 2. The inquiry into the pauperism of the applicant may 
, , . ^ . be made either by the Appellate Court or 

nq ry n pauper sm. orders of the Appellate Court by 

the Court /rom whose decision the appeal is preferred : 

Provided that, if the appKcant was allowed to sue or appeal 
as a pauper in the Court from whose decree the appeal is 
preferred, no further inquiry in respect of his pauperism shall be 
necessary, unless the Appellate Court sees cause to direct such 
inquiry. 

Application. — ^In the case of appeals the rule requires two separate docu- 
ments to be presented — an application for leave to appeal as a pauper, and a 
memorandum of appeal. When the Judge disposes of the pauper application 
he does not thereby necessarily dispose of the appeal. There*are two separate 
documents, and in this respect this case differs from a petition to sue as a pauper, 
which includes both the plaint, the allegations as to pauperism, and the prayer 
to sue as a pauper. In the latter case, when the pauper petition is rejected under 
0. XX^IL r. 7, the proceedings are at an end, and the Judge has no power 
to allow it to be stamped, as a plaint ; r. 15 of that Order providing the course ; 
open to the applicant, viz. to institute a suit in the ordinary manner. On the 
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other hand, in proceedings under this rule, when the Judge refuses leave to appeal 
as a pauper, he effectually deals with the pauper application, but he does not 
necessarily deal with the memorandum of appeal which accompanies it. On his 
rejection of the application, there is nothing to prevent him from treating the 
memorandum as still a memorandum of appeal, if the appellant, on being refused 
leave to appeal as a pauper, desires, with the aid of borrowed funds or the assist- 
ance of friends, to continue the appeal. If 0. XXXIII. r. 15 applied to the 
memorandum of appeal, the result would in practice be that the appeal would 
be time barred when the applicatfon was refused. The result is that a Court 
is under no legal obligation to dismiss the appeal if and when it refused leave 
to appeal as a pauper. (1) 

Subject, in all matters.’ —A petition for leave to appeal as a pauper 
is presented together with a memorandum of appeal. It was held under the 
last Code that the presentation of the application itself was not subject to the 
rules contained in Chapter XXVI. of that Code. But, after an application 
had been presented, all action taken subsequent to such presentation was by 
the terms of the section to be subject to the rules contained in that Chapter. 
Therefore sect. 404 of that\]ode, which required, except in certain circumstances, 
that the application should be presented in person, did not app]y.(2) In any 
case, if sect. 404 did apply, an appeal presented on behalf of an exempted pauper 
by a vakil retained under an ordinary retainer, and not authorized to sign as 
agent, was considered insufficiently presented.(3) A petition presented by a 
duly authorized agent of an exempted person, though not by an advocate, 
vakil, or attorney, was properly presented.(4) Although the Madras High 
Court held that the question of the presentation of an appeal was not subject 
to the rules contained in Chapter XXXVI. of the former Code, the same Court 
determined that the question of the right to appeal under the section corre- 
sponding with r. 1 of tliis Order was subject to such rules. Therefore, when 
at the time of the institution of the suit there was subsisting an agreement 
falling within the terms of sect. 407 (d), now (0. XXXIII . r. 5, cl. (c)) no leave 
to appeal under r. 1 could, it was held, be given to the plaintiff who, by such 
agreement, had allowed other persons to obtain an interest in the subject-matter 


(1) Bai Pul V. Dosai Manorblmi, 22 B. 849, 
850, 855-857 (1897), per Parran, C.J. Candy, 
J., decided the case on the ground that there 
was sufficient cause lor not presenting the 
appeal within pTO|¥ir time under s. 6 of the 
Limitation Act. l'\ Bishnath v. Jagarnatb, 
13 A. 306 (1891), wiif re an application to 
appeal as a pauper was rejected, and a regular 
appeal on a proper stamp was subsequently 
presented, but after time it was held not to 
relate back to the time of the application in 
formd pauperis. As to extension of time 
when application is rejected, see Jumnabai r. 
Vissondas, 21 B. 676 (1897). 

(2) Mailthi v. Somappa Banta, 26 M. 369 
[1902), dissenting from In re Narisi, 8 M, 604 


(1885), which foil. Bhugobutty Koer v. 
Gunesh Dutt, 21 W. R. 308 (1874). In Har- 
saran Singh v. Muhammad Raza, 4 A. 91 
(1881), also, the High Court refused, under s. 
622, to interfere with an order rejecting an 
application which was presented by a pleader. 
And Wazir-un-Nissa v. llahi Baksh, 24 A, 172 
(1901), appears to assume that presentation 
in porson is necessary, except in the case of 
persons exempted. In rc Narisi, howoveri 
states several circumstances in favour of 
the rule in the text. 

(3) Bhugobutty Koer i‘. Gunesh Dutt, 28 
W. H. .308 (1874). 

(4) Wazir-un-Nissa v. Xlahi Baksh, 24 A. 
172(1901). 
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of the suit.(l) The amendment now includes the presentation of the application, 
and has been made to avoid the conclusion at which the Madras High Court arrived 
in the decision cited. 

After presentation of the petition an inquiry as to pauperism is directed, 
and the application to appeal as a pauper is refused or granted. (2) The applica- 
tion must bo presented within thirty days from the date of the decree appealed 
against, and no extension can be allowed under sect. 5 of the Limitation Act.(3) 
The Code of 1859 directed (4) that the inquiry might be conducted cither by the 
Appellate Court, or by the Court from whose decision the appeal was made 
under the orders of the Appellate Court ; provided that if the applicant was 
allowed to sue in forma pauperis in the Court below no further inquiry was 
necessary unless the Appellate Court should see special cause to direct such 
inquiry, and these provisions have been reproduced in sect. 593 of the last Code 
and r. 2 of this Order. 

The proceedings-are subject to the provisions mentioned only “ in so far 
as those provisions are applicable.'^ So if the appellant is found to be a pauper, 
and the appeal is admitted, he cannot be called in to give security for costs. (5) 
It would render the s^tion nugatory if the Judg^ could say that although 
the applicant was a pauper, and although there was just ground for appealing 
(for such a decision is required by the proviso), a condition shall be imposed 
which, in the case of a pauper, would render it impossible to go on with the 
appeal. The question has already been discussed as to whether this rule is 
subject to 0, XXXIII. r. 3, and a memorandum of appeal to r. 15 of that Order. 

Proviso to r. 1.— This is mandatory, being a necessary safeguard for the 
benefit of litigants who find themselves opposed by paupers, and the Courts 
should be careful to see that the proviso is satisfied. It is to be noticed that 
the Court must come to its conclusion upon a perusal only of the application, 
the judgment, and decree. This proviso is apt to be overlooked, but it would 
provide a safeguard against this if the Judge or Bench admitting a pauper 
appeal were to express and record very briefly the reasons for granting leave, 
so that the Appellate Court may have an assurance that the leave was properly 
given.(6) 

Appeal. — ^The Code gives no appeal from an order refusing leave to appeal 
as a pauper. (7) As regards appeal from orders of a single Judge rejecting 

(1) Haoifa Bai v, Haji Siddick, 30 M. 547 (6) Nusseorooddeen Biswas v. Uggal 

(1906) ; a. o., 17 M. L, J. 447. Biswas, 17 W. R. 68 (1871) ; aliter, however, 

(2) See Bai Ful v. Desai Manorbhai, 22 B. where the application to sue as a pauper is 
849, 850 (1897). An application need not bo dismissed : In re Jogendra Bob Roykut, 18 
preceded by a separate formal application for W. R. 102 ( 1 872). 

inquiry into the pauperism of the applicant ; (6) Sakubai v. Ganpat Ramkrishna, 28 B. 

Kamod Poory v. Sheo Poory, 1 A. H. C. R. 461 (1904). 

246 (1869), (7) In one suit, however, the High Court 

(3) Parbati v. Bhola, 12 A. 79, 93 (1889) ; sent the case back for re-consideration, wffch 

Bechi V. Ahsanulla, 12 A. 461, 466, 488 an oipression of their opinion : In re 
(1890) Mahadev v. Lakshman, 19 B. 48 Moshaollah Khan, 14 W. R. 446 (1870). In 
(1896). Harsaran Singh v. Muhammad. Beaa, 4 A, 

(4) Act Vm. of 1869, s. 370. See as, 91(1881), the High Court ref used to interfere, 

367-371, ib. ^ under s. 622 of the last Code, 
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an application on the original side of the High Court, it was held that no appeal 
lay from an order of a single Judge of the High Court made under this rule 
rejecting an application for leave to appeal in forma fmfenB,{X) These decisions, 
however, proceeded on the ground that the right of appeal given by the Letters 
Patent is subject to the limitations on appeal presented by the Code. (2) It is, 
however, now law, so far as the Calcutta and Madras High Courts are con- 
cerned, that the interpretation to be placed on the decision of the Privy Council, (3) 
is that sect. 588 (now 104) of the Code does not touch the right of appeal given 
by the Letters Patent. (4) • 

Respondents. — The Code provides for pauper plaintiffs and appellants, 
but not for pauper defendants and respondents. Objections by a respondent 
to a decree under 0. XLI. r. 22 cannot be filed in forma pauperis. If a pauper 
desires to contest any part of the decree of the Court of fii’st instance which 
is unfavourable to him, he should directly appeal as a pauper, and, as an appel- 
lant, claim the benefit of this section.(5) The opinion has been expressed 
that the omission was unintentional, (6) but, on the other hand, it has been 
said that the reason why no exception is made in favour of a pauper respondent 
probably was that he alr^dy had the opportunity of directly making an appeal 
without expense for court-fees, and that an inquiry into his pauperism at the 
last stage of the case would involve great delay and inconvenience. (7) The 
omission now must be taken to be intentional, the Legislature considering that 
the exceptional liberty of moving a Court in forma pauperis should not extend 
to objections to appeals. 


(1) In re Rajagopal, 9 M. 447 (1886) ; 
Banno Bibi v. Mehdi Husain, 11 A. 375 
(1889). 

(2) As to whether these decisions are de- 
fensible on any other ground, see arg. in 
Toolsee Money v. Sudevi Basse, 20 C. at' p. 
304 (1899). 

(3) Hurrish Chunder v. Kali Sundori, 9 (\ 
482 ; 10 1. A. 4 (1882). 

(4) Toolsee Money v. Sudevi Dossee, 26 C. 
301 (1899) ; Chappan v. Moidin Kutti, 22 M. 
68 (1898) ; Sabhapathi Chetti v. Narayana- 


sami Chetti, 25 M. 655 (1901 ). 

(5) Narayana v. Krishna, 8 M. 214 (1884 ) ; 
Brojushwari Dasi v. Guroo Churn, 11 C. 735 
(1885) ; Rashomoneo Dossee v. Junmojoy 
MuUick, 9 W. R. 366 (1868) ; Babaji Hari 
Rajaram Ballal, 1 B. 75, 79 (1875) ; as 
regards pauper defendants, sec notes to 
0. XXXIII. r. 1, ante. 

(6) Narayana v. Krishna, Bupra^ at p. 217. 

(7) Babaji Hari v. Rajaram Ballal, aupra, 
at p. 79. 



ORDER XLV. 


Appeals to the King in Council. 

1. Jri this Order, unless there is something repugnant 

^ in the subject or context, the expression 
decree shall include aptal oi’der. 

“ Decree.” “ Final order.” — See as to these terms notes to suets. 109- 
111, ante. '• 

2. Whoever desires to appeal to His Majesty in Council 
Application to Court shall apply by petition to the C^oiirt whose 

whose decree complained ^^^.j-ee is complained of. 


“ Shall apply.”— -An application for leave to appeal is not an appeal. 

“To the Court.” — Application for leave to appeal must be made in the 
first instance to the projjer Court in India, i.c. to the Court whose decree is 
complained of, before making any such application before the Judicial Com- 
mittee. (1) 


3. (./) Every petition shall state the grounds of appeal 
CerUficato as to value and pray for a certificate either that, as 
or fitness. regards amount or value and nature, the case 

fulfils the requirements of section 110, or that it is otherwise a 
fit one for appeal to His Majesty in Council. 

(;:?’) Upon receipt of such petition, the Court shall direct 
notice to be served on the opposite party to show cause why the 
said certificate should not be granted. 

“ Pray for a certificate.” — A. Judge sitting to admit Appeals from the 
decisions of the High Court on the Appellate side, has, in the majority of cases, 
no independent authority whatsoever. The case has been finally heard and 


(1) Suttees Chunder v. Gunesh Chunder, (1865) ; s. c., L. R. 1 P. C. 1, 7. As to 
8 M. I. A. 164 (1860) ; Mutusawany Jaga* appeal from order of District Judge see 
vora V. Venoataswara, 10 M. I. A. 313, 320 Saadutmand v. Phul Kuar, 261 A. 146(1898). 
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determined by a Division Bench of tlie High (^ourt, which in theory of law 
is a decision of the High Court. All that a Judge of the High Court can in most 
cases do after that, is to assist the parties in bringing their appeal before the 
Privy Council. Of course, an Act of the Imperial Parliament, or a provision 
of the Letters Patent, issued in pursuance of an Act of Parliament or an order 
issued by His Majesty in Council, might confer upon the High Court, or a Judge 
of that Court, not only power to admit or reject an appeal, but might make the 
light to appeal diipendent upon that admission or rejection. But if that has 
been done in any case whatever, it is only in the cases in which the High Court 
has power to declare that the case is a fit one for appeal. The Courts in India 
have no power to admit or allow an appeal unless expressly authorized to do so 
by competent authority. (1) The admission of an appeal to the Privy Council 
is not a matter as to which the High Comt has any discretion, provided that the 
retjuirements of the law are satisfied. All that the High Court has to do is to 
see that the requirements of sect. 110 arc satisfied. If they arc, an appeal 
lies undi-r s('ct. 109 as a matter of right. The application for a certificate that 
these re quire 1110 nts are satisfied is merely preliminary and ancillary to the 
admission of the appeal. (^) 

Amount or value.’^ — Sec notes to sect. 110, ante. 

Otherwise.” — By s(^ct. 109 and this rule, an appeal may be granted if 
the High Com’t certifies that the case is fit for appeal “ otherwise,” i.e. when 
not meeting the conditions of sect. 110. That is clearly intended to meet special 
cases ; such, for example, as those in which the point in dispute is not measui’c- 
able by money, though it may be of great public or private importance. To 
certify that a case is of that kind, though it is left entirely in the discretion 
of the Court, is a judicial process which cannot be performed without special 
exercise of that discretion, evinced by the fitting certificate. In the absence 
of the conditions required by the Code, to give the right of appeal, no certificate 
under this rule can be issued even with the assent of the other party. (3) When 
the matter is under the appealable value, there should be an application under 
this clause before the proper Court in India, for a certificate. (4) 

‘^Notice . . . on the opposite party.”— If a respondent appears on a 
notice served, of an intended application to have a petition of appeal to the 
Privy Council received, but does not object, his costs of that application will not 


A, 270, 272 (1862); note. Jn tho matter 
of tho petition of Feda Hossein, 1 C. 431, 444 
(1876); see sect. 112. 

(2) Thurai Rajah v. Jainilabdeen, 18 M. 
484 (1895). 

(3) Banarsi Prasad v. Kashi Krishna, 
23 A. 227, 231, 232 (1900) ; s. c., 28 I. A. 
11 ; Radha Krishen v. Rai Krishen Chand, 
28 I. A. 182, 184 (1901) ; s. c., 23 A. 416 ; 6 
C.W.N.689. 

(4) Moti Chand r. Oanga Prasan, 24 A. 
174, 170 (1901) ; s. c., 29 I. A. 40 ; 6 C. W. 
N. 362 ; 4 Bom. L. R. 159. 


(1) But the King in Council possesses by 
virtue of tho Royal Prerogative, a clear 
appellate juiisdkLion over the judgment of 
all Courts of Justice established in any of 
the British dominions beyond the seas, and 
it has been repeatedly held that, notwith- 
standing the Statutes which prescribe the 
time and mode of appealing, and the limits 
in point of amount, tho power of tho King in 
Council to entertain petitions for leave to 
appeal, whore the conditions imposed by the 
Statute have not been complied with, remains 
in full force : Salik Ram v. Azim Ali, 8 M. I. 
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be allowed. (1) If after the filing of petition of appeal to the Privy Council and 
after the draft of the notice, to be served on the opposite party, has been sent 
to the petitioner’s attorney for his approval, no steps have been taken to prosecute 
the appeal, with the result that no notice was served on the opposite party 
under this rule, the opposite party may apply to have the petition of appeal 
struck off the file for want of prosecution, and such an application will be granted 
for the reason that as no formal notice of abandonment of the appeal has been 
given, the Registrar may be called upon at any time to issue the notice upon the 
opposite party. (2) <■ 


4 . For ths purposes of the pecuniary valuatio7i, suits involving 
mbstantially the sa^ne questions for determina- 
onso / ation of suits. ^ decided hy the same judgment may be 

consolidated : but suits decided by separate judgments shall not 
be consolidated, notwUhstaiiding that they involve substa^itially the 
same questions for determination. 


Consolidation. — Where several suits (the amount, involved in each suit 
was under Rs.10,000, but the aggregate amount claimed exceeded that amount) 
wer(' brought by the same plaintiff against the same defendants in respect of 
the same prop(‘rty and involving the same question of law, and one judgment 
and decree was pronounced in all the suits by the first Court., and the Lower 
Apptdlatc Court pronounced a judgment and decree in the fii’st suit and appeal 
only, stating that the decree of the first suit governed the four other suits on 
appeal ; leave to appeal to the Privy Council in these suits was granted by the 
Privy Council upon the undertaking that the parties consented to abide by tlio 
decision of the Privy Council in the first appeal, as governing the appeals in 
other cases. (3) Where several suits involving the same issue were filed by 
different plaintiffs against the same defendants, and where the Lower Court 
ordered, with the consent of all parties, that all legal evidence to be taken in 
one action should be evidence in the several other actions, and the decision 
dn one case governed other cases and the appealable value in each case was 
below Rs.10,000, but the aggregate value of the suits was above that amount, 
leave to appeal was granted on the ground that the appealable value involved 
indirectly in the claim was above Rs.10,000. (4) Leave was granted on the 
above-mentioned ground in the following cases : where three different plaintiffs 
claiming through the same original title to be the owners of a certain Mahal, 
sued the same defendant in separate suits for possession and for the mesne 
profits of their respective shares (each suit being for less than Rs.10,000, but 
the, aggregate value of the three suits amounted to more than ihat amount), 
and the defence raised was the same in all those cases and the ^ases were heard 


(1) Prawnkissen v. Muttysoondery, Fulton, 
400 (1841). 

(2) Modtajee Poonja v, Visranjee, 12 0. 
658 (1886) 

(3) Qopal Lai Thakoor v. Toluk Chuudor 


Rai, 7 M. I. A. 548, 549, 550 (1860). 

(4) Kokliim v, Snadden, L. K. 2 J?. C. 50, 
53, 54 (1868); soe also Ajnas Kooer v. 
Lutoefa, 18 W. R. 21 (1872); Byjnath r. 
Graham, lie. 740, 745(1885). 
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together, and the decree in one applying in principle to the other two suits, (1) 
as also where A and B pm*chased the same properties deriving title from different 
persons. The value of the properties with mesne profits was over Ks.10,000. 
B granted two patni leases of the properties to different persons ; A was, there- 
fore, obliged to bring two suits for the recovery of the properties, and the value 
of the subject-matter in each suit was less than Ks.lO, 000.(2) But where 
there were distinct causes, separate judgments given in each suit and the suits 
were not consolidated in Courts l^elow, but were all along treated as separate 
and distinct actions, such suits, it was held, could not be consolidated for the- 
purpose of appeal to the Privy Council. (3) These principles have been embodied 
in this rule, which is new. And it has been held under it that where the funda- 
mental question is common to all the suits, and the cases are tried together 
and decided by the same judgment, the suits will be consolidated for purposes 
of pecuniary valuation, even though a substantial question of law arises in some 
of the suits and not in others. (4) 

When an application for leave to appeal to the Privy Council is made in 
more than one suit which have not been consolidated, though the points to be 
decided are the same in alf of them, it must be shown that in each of the suits the 
amount or value of the matter in dispute in appeal to His Majesty in Council is 
Rs.10,000 or upwards. (5) But in a recent case a large number of suits for 
recovery of possession of distinct parcels of land were tried together, dealt with 
in one judgment, and were decreed in favour of the plaintiffs ; of these some 
were for sums over Ks.10,000, and leave to appeal was Ranted ; of the remaining 
cases, each taken separately,* the value was below Ks.lO, 000, yet if taken 
collectively the aggregate reached that amount, and all the cases were dependent 
on the same judgment ; leave to appeal was gi‘anted in the suits where the value 
of the subject of each suit was below Ks.l0,000.(6) 

5 . In the event of any disfvte arising between the fatties as 

Remission of dispute ^0 the amount OT value of the sul^ect-matter of 
to Couii: of first instance. ^uit in the Couft of first instance, or as to 

the amount or value of the subject-matter in disfute on affeal to 
His Majesty in Council, the Court to which a fetition for a certifi- 
cate is made under rule 2 may, if it thinks fit, refer such disfute 
for report to the Court of first instance, which last-mentioned Court 
shall proceed to determine such amount or value and shall return 
its report together with the evidence to the Court by which the 
reference was made. 

Inquiry as to value* — Where there has been a contest as to the true value 
of the matter in dispute, it has hitherto been the invariable practice to ascertain 

(1) Ashanulla t>. Karoonamoyi, 4 0. L. R. W. R. 34 (P. C.). 

125, 127 (1879). (4) Banga v. Jagat, 13 C. L. J. 503 (1910). 

(2) Joogul Kiahoro v. Jotindra Mohun, (6) Royal Insurance Coy. i’. Akhoy 

8 0. 210 (1882). Coomar Dott, 0 C. W. N. 41 (UK)1 ). 

(3) Moofti Molmmmud Ubdoollah v. Mooti (6) Deonarain v, (bmi Singh, 34 0. 400, 

Chand, 1 M. 1. A. 363, 365 (1837) ; a. o., 6 402 (1907). 
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by evidence and inquiry what the true value is.(l) The present rule now gives 
legislative sanction to this practice. 

6 . Where such certificate is refused, the petition shall be 

Effect of refusal of dismissed, 
oertiflcate. 

Refused.”— The High Court, in refusing a certificate for leave to appeal 
to His Majesty in Council, should state their reasons for refusing it.(2) 

Restoration. — ^After an appeal has been dismissed for default or for any 
reason removed from the file, the High Cour ts have power to restore an appeal. (3) 

It may bring an appeal on to the file after it has struck it off the file on the 
application of the appellant himself.(4) 

7. (/) Where the certificate is granted, the applicant shall. 
Security and deposit within six months from the date of the decree 

required on grant of complained of, or within six weeks from the 
certificate. the grant of the' certificate, whichevoi* 

is the later date,— 

{a) furnish security for the (;osts of the respondent, and 
{h) deposit the amount required to defray the expense of 
translating, transcribing, indexing and transmitting 
to Ilis Majesty in Council a correct copy of the whole 
record of the suit, except — 

(1) formal documents directed to be excluded by any 

order of His Majesty in C^onncil in force for the 
time being ; 

(2) papers which the parties agree to exclude ; ^ 

(3) accounts, or portions of accounts, which the officer 

empowered by the Court for that purpose considers 
unnecessary, and which the parties have not 
specifically asked to be included ; and 

(4) such other documents as the High Court may direct 

to be excluded. 

(.:^) Where the applicant prefers to print in India the copy 
of the record, except as aforesaid, he shall also, within the time 
mentioned in suh-rule (i), deposit the amount required to defray 
the expense of printing such copy. 

“ Certificate is granted.”— As to the functions of a Oburt granting a 
certificate, see notes to r. 3, ante. The certificate under r. 7 may be given by a 

(1) Amrifca Nath v. Abhoy Cliaran, 9 C. W. (3) In the matter of the petition of Radlia 

N. 370, 371 (1905). Benode Miseer, B. L, R. Sup. vol. 730 (1J867) ; . 

(2) Vonganat Swaroopathil v. Cheraken- 8. c., 7 W. R. 631. 

nath, 29 M. 194 (1900) ; b. c., 10 0. W. N. (4) Shankar BakBh v. Hardeo Baksh, 10 C. 
545 ; 4 C. L. J. 306. 397, 403 ; s. c., 1 0 1. A. 71, 73, 
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single Judge called the ‘'Judge of the Privy Council Appeal Department,”(l) 
and there is no appeal from the order of such a Judge, (2) or it may be given 
by a Bench consisting of more than one Judge hearing the applications for 
leave to appeal to the Privy Council. The certificate and not the order, for 
the certificate is the document which their Lordships arc bound to consider 
and act upon ; and unless the certificate upon which the leave to appeal is 
based is in such a form as to justify the leave, their Lordships will hold that 
leave has not been properly given. Thus where the order for the certificate 
was Let certificate issue, that tlic case is fit one for appeal to Her Majesty 
in Council,” but the certificate stated “ The Court, having had before it an 
application for leave to appeal to Her Imperial Majesty the Queen in Her Privy 
Council presented on behalf of the appellant aforesaid, it is certified that though 
the valuation of the case is below Rs. 10,000, yet as regards the value and nature 
of the case it fulfils the requirements of sect. 596 (Act XIV. of 1882),” held 
that the leave was gi’anted without jurisdiction. Valuation is an essential 
part of the requirements under that section, and when the valuation of the case 
is below the amount mentioned in that section, leave cannot be granted under 
that section. An erronemis certificate to the effect that the case fulfils the 
requirements of sect. 110 is ineffectual even if assented to by the respondent. 
In cases below Rs.10,000, there must be a special cc'rtificate that the case is 
“ otherwises ” fit for appeal (3) under sect. 109 (c) and r. 3. Where in the petition 
for leave to appeal the prayer was that a certificate might be granted that, as 
regards value and nature, the case fulfilled the requhements of sect. 596 (now 
sect. 110), but the order on it was “ Let a certificate be granted that this is a 
fit case for appeal to His Majesty in Council, and let the usual notices be issued,” 
held by the Privy Council that the leave was given pursuant to sect. 595 (c) 
(now sect. 109 (c)) and the latter alternative of sect. 600 (now r. 3), and was 
properly given. (4) When the petition for leave stated “the appeal involved 
some substantial questions of law and the case fulfilled the requirements of 
sect. 596, and was a fit case for appeal to His Majesty in Council,” and the 
order was “ we think on the whole that this is a case in which a certificat-e for 
leave to appeal to His Majesty in Council ought to be granted,” held that the 
certificate was properly given.(5) But where the certificate was “ certified 
that the above case fulfils the requirements of sect. 596 (now sect. 110) as regards 
value and nature inasmuch as the value of the subject-matter of the suit in the 
Court of first instance was upwards of Rs.10,000 and the value of the matter 
in dispute on appeal to His Majesty’s Privy Council also exceeds that amount, 


(1) Amirunnesfciu r. Behary Lall, 26 W. R. 28 1. A. 182, 184 (1901) ; s. c., 23 A. 416 ; 5 

629 (1876); Tara Clinnd v. Radlia Jeebun, C. W. N. 689; cf. Moti Chand v. Ganga 

24 W. R. 148 (1875); HiirriBh v. Kali ParHhad, 29 I. A. 40, 42 (1901) ; s. c., 24 A. 

Sundari, 9 C. 482, 493 (1882). 174 ; 6 C. W. N. 362 ; Webb v. Maepherson, 

(2) Lutf Ali Khan v. Asgar Riza, 17 C. 30 I. A. 238 (1903) ; s. c., 31 C. 57 ; Amar 

465, 468 (1890) ; Kishen Pershad v. Tiluck- "* Chand v. Soslii, 31 C. 306, 310 (1903). 
dhari, 18 C. 182, 186 (1890) ; Amixunnessa (4) Webb v. Maepherson, 31 C. 67 (1903) ; 
V. Behary Lall, supra ; Tara Chand v, Radha a. c., 30 I. A. 238. 

Jeebun, supra ; Manley v. Patterson, 9 C. (6) Amar Chand v. Soshi Bhusan, 31 C. 
L. R. 106 (1881) ; s. c., 7 C. 339. 305, 310 (1903). 

(3) Radha Krishna v. Rai Krishna Chand, 
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and as the decree appealed from does not affirm the Court immediately below,” 
and the Privy Council held that the decree appealed from did affirm the Court 
immediately below, and as the certificate did not state that the appeal involved 
a substantial question of law, their Lordships advised the dismissal of the appeal, 
but the report was withheld for three months to enable the appellant to produce 
a certificate that the appeal involved a substantial question of law.(l) Where 
the order allowing leave to appeal stated “ There seems to be a point of law, 
which, however, docs not appear to have been argued here,” it was held by the 
Privy Council that the leave was granted contrary to the provisions of Ihe 
Code.(2) 

The Calcutta High Court has treated the rule as applicable to cases where 
special leave has been granted by the Privy Council. (3) 

Date of the decree. — ^It has been held that within the meaning of this 
rule, the date of the decree is the date on which it is pronounced, not that on 
which it is signed. (4) 

“ Furnish security.” — Und(‘,r r. 7 the party to whom a certificate has been 
granted is bound to furnish security within six wcej^s from the date of such 
certificate. If he fails to do so, and also fails to satisfy the Judge in the Privy 
Council Department that there were sufficient reasons for extending the time in 
his favour, then it cannot be declared that the appeal has been admitted under 
r. 8, and the application for leave to appeal to the Privy Council will be struck 
off the file. (5) A Hindu widow’s int(‘.rcst in her husband’s property should, it 
was held, not be taken as security for the purposes mentioned.(6) Notwith- 
standing the admission of the appeal under r. 8, a surety is not precluded 
from disputing the validity of the security bond in execution proceedings.(7) 
As to* revocation of and power to order further security, see rr. 9-11, posf, and 
as to increase of security, r. 14. 

Deposit of amount of estimate.“-The petitioner for leave to appeal 
has no right, after getting the estimate from the officer of the Court, to change 
it from an estimate for translating, printing and transmitting, to an estimate 
for translating, transcribing and transmitting. If he is dissatisfied with the 
estimate he can apply to the officer to have the estimate amended, or, failing 
that, he may apply to the Court to direct it to be amended, he has no right to 
amend the estimate himself, still less has he any right to amend the estimate in 
the way in which he thinks fit to amend it. If he does not deposit the amount 
mentioned in the estimate of costs by the officer of the Court within the 
prescribed time, his application for leave will be stayed.(8) As to refund of amount 
deposited, see r. 12, fost 

(1) Tasadduq Rasul u. Manik Chand, 30 420 (1909) ; cf. 0. 20, r. J. " 

I. A, 35, 40 (1902) ; s. c., 25 A. 109,. (5) Kishen Porshad v. Tiluckdliari, 18 C. 

(2) Karuppanan v. Srinivas, 6 C. W. N. 182, 186 (1890). 

241 (1901) ; a. c., 25 M, 216 ; 4 Bom. L. R. (6) Phool Kocr v. Dabeo Pershad, 12 W. 
248. R. 187 (1869). ^ 

(3) Roy Jotindra Nath Ohowdhury r. (7) Girindra Nath v. Bojoy Gopal, .26 C. 

Rai Prasanna Kumar, 11 0. W. N. 1104 246,249(1898); s. o., 3 C. W. N. 84. 

(1907). (8) Tn the matter of Gour Surn Dass, 19 

(4) Harendra v. Hari Dasi, 14 C. W, N. W. R. 305, 306 (1876). 
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Extension of time. — The High Court may extend the time allowed for 
giving the security and making the deposit required as the words in the section 
relating to the giving of security are directory only, but not to be departed 
from without cogent reaBon.{l) The “cogent reasons” referred to by the 
Privy Council must be such, according to the decisions of the Madias High 
Court, as would lead the Court to believe that the party was diligent in due- 
time to be prepared to lodge the deposit within the limited period, and that 
he was prevented from making hijp deposit, not owing to absence or difficulty 
of getting funds, but owing to some circumstances accidental or otherwise over 
which he had no control, or owing to mistake which the Comt would consider 
not unreasonable or caused by negligence. Best, J., considered that absence of 
funds or difficulty in raising the same, if true, was a very cogent reason for 
granting an application for extending the time, but that the decisions cited 
bound him.{2) 

8. Where such security has been furnished and deposit [s, 608.1 

Admission of appeal Baade to the satisfaction of the Court, the 

and procedure thereon. Court shall— 

(a) declare the appeal admitted, 

(b) give notice thereof to the respondent, 

(c) transmit to His Majesty in Council under the seal of 

the Court, a correct copy of the said record, except 
as aforesaid, and 

(d) give to either party one or more authenticated copies 

of any of the papers in the suit on his applying 
therefor and paying the reasonable expenses incurred 
in preparing them. 

“ Declare the appeal admitted.” — ^Until a petition of appeal has been 
admitted and allowed, a party has no right of appeal, and if the petition is 
allowed to remain on the file of the Court, and is not prosecuted within a reason- 
able time, the opposite party can apply to have the petition struck ofE the file, 
and the Court may order its removal. (3) 

“ Correct copy of the said record.” — ^After the appeal has been allowed 
and transcript of the list of the documents to be used in the appeal sent to the 
Privy Council, an application for a certificate by the High Court that the note 
of the Bench ck‘rk made on two exhibits during the hearing of the appeal and 
which was printed in the paper book, had a particular limited meaning only, 

(1) Burjoro v. Bhagana, 11 I. A. 7. 10 M. 391, 396, 396 (1890). 

(1883) ; s. c., 10 C. 557 ; Fazul-un Nissa v, (3) Gobardhan v. Mano Bibi, 5 B. L. B. 

Mulo, 6 A. 260 (1884) ; Roy Jotindra Nath 76 (1870) ; Thakoor Kapil Nath v. The 
V. Bai Prasanna Kumar, 11 C. W. N. 1104 Government, ] 0. 142 (187G) ; Moorajec r. 

(1907). See also Damodar v. Gokul Chand, Visranjee, 12 C. 668 (1886) ; Aghore Nath v. 

7 A. 79, 93 (1884). ‘Damodar Das, 2 C. W. N. xlvii, (1897). 

(2) Rangasayi v. Mahalakshmamma, 14 
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could not, it was held, be made before the High Court, but the Judicial Com- 
mittee might deal with the question when the whole case was before them.(l) 

For the rule as to transmission of evidence and other documents, see clause 
42 of the Charter. The Charters of the High Courts expressly require that 
the reasons of their decisions should be recorded by the Judges and trans- 
mitted for the information of the Privy Council with the rccords.(2) All costs 
and expenses unnecessarily occasioned by the inclusion in the transcript sent 
from India of matters improperly introduced therein will be disallowed. (3) 
All petitions and applications connected with appeals to His Majesty in Council 
tixeept MooJetarnamas should be drawn up in the English language. Security 
l)onds are not made a part of the proceedings transmitted to England, and so 
need not be drawn up in that language. (4) Where an appeal to the Privy 
Council has been admitted against a regular decree made in appeal, such pro- 
ceedings as applications for review of the judgment and the order of the Court 
should not form part of the transcript, and should not be sent to England with 
the, record of the original appeal to the Privy Council.(5) Nor will 
the appellant be allowed to refer to or read as evidence in the appeal to the 
Privy Council the documents tendered to the Court bn the application for the 
review of judgment as the order refusing such application has not been appealed 
fi'om.(6) Where the Court of first instance framed and decided several issues, 
and the High Court on appeal confined their decision to the questions which 
in their opinion governed the case, leaving other issues undecided as not affecting ' 
the result of the suit, only so much of the original records as properly bore upon 
and might be natural for the decisions of the questions of law, decided by the 
High Court and the subject of the appeal, should, it was held, be printed and 
transmitted.(7) 

9. At any time before the admission of the appeal, the 
Revocation of accept- Court may, upon cause shown, revoke the 

ance of security. acceptance of any such security, and make 

further directions thereon. 

10. Where at any time after the admission of an appeal 
Power to order further but before the transmission of the copy of the 

swurity or payment. record, except as aforesaid, to His Majesty in 
Council, such security appears inadequate, 


(1) Ratan Koer v. Chotay Narain, 21 0. .3 M. I. A. 1, 7 (1841-42) ; Enayet Hossein 

m (1894). V. Rowshan Jehan, 10 W. R. (F. B.) 1. 4 

(2) Katohe Kaleyana v, Kachivijaya, 12 (1868) ; Fukheerooddeen Mahomed r. Nuj- 

M. I. A. 495, 602 (1869); Enayet Hossein v. moonissa, 11 W. R. 146^(1869); in this 
Rowshan Johan, 10 W. R. (F. B.) ], 4 (1868). decision a case is cited in which such pro- 

(3) Tarakant v. Puddomoney, 10 M. I. A. ceedings were sent for by the Privy Council 

47fi, 489 (1866) ; .s. c., 6 W. R. P. C. 63. under the special circumstances of that case. 

(4) Meer Mahomed Tukee v, Luchmeeput, (0) Shiekh Imdad Ali v. Kootby Begum, 
7 W. R. 291, 292 (1867). For rule as to eupra. 

transmission of copies of evidence and other (7) Venkata Surya Mahipati v. Court of 
documents, see cl. 42 of the charter. Wards, 26 1. A. 194 (1897) ; s. o., 20 M. 896. 

(6) Shiekh Imdad Ali v. Kootby Begum, 
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or farther payment is required for the purpose of 
translating, transcrifcng, printing, indexing or transmitting the 
copy of the record, except as aforesaid, 

the Court may order tlie appellant to furnish, within a time 
to be fixed by the Court, other and sufficient security, or to 
malce, within like time, the 1 ‘equired payment. 

11. Where the appollafit fails to comply with such order, [s. 606.] 
Effect of failure to t he proceedings shall be stayed, 

comply with order. appeal shall not proceed without 

an order in this behalf of His Majesty in Council, 

. and in the nieaiitime execution of the decree appealed from 
shall not be stayed. 

12. When the copy of the record, except as aforesaid, [s. 607.] 
Refund of balance has been transmitted to His Majesty in 

(Council, the appellant may obtain a refund 
of the balance (if any) of ihe amount which lie has deposited 
under rule 7. 

Security and deposit—See notes to r. 7, ante. 

13. (./) Notwithstanding the grant of a certificate for the [s. 608.] 
Powers of Court pend- admission of any appeal, the decree appealed 

ing appeal. from, shall be unconditionally executed, unless 

the Court otherwise directs. 

The ('Ourt may, if it thinks fit, on special cause shown 
by any party interested in the suit, or otherwise appearing to 
the Court, — 

(а) impound any moveable property in dispute or any part 

thereof, or 

(б) allow the decree appealed from to be executed, taking 

such security from the respondent as the Court 
thinks fit for the due performance of any order 
which His Majesty in Council may make on the 
ap])eal, or 

(c) stay the execution of the decree appealed /rom, taWng 
such security from the appellant as the Court thinks 
fit for the due performance of the decree appealed 
from, or of any order which His Majesty in Council 
may make on the appeal, or 

{d) place any party seelang the assistance of the Court 
under such conditions or give such other direction 
respecting the subject-matter of the appeal, as it 
thinks fit, hy the appointment of a Receiver or otherwise. 
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The grant of a certificate.” — ^It was evident from the express terms 
of sect. 608 of the last Code that the intention of the Legislature was to confer 
on the High Court the powers therein indicated only in the event of the appeal 
having been already admitted. The Calcutta High Court accordingly uniformly 
refused to grant any application under that section before an appeal 
was finally admitted.(l) But the Bombay High Court held that it could order 
stay of execution of its decree when only the necessary petition for admission 
had been presented, but that petition had not come before the Court and the 
appeal had not been declared admitted.(*2) Under the section as it now 
stands, the application may be made before the appeal is finally admitted 
under r. 8. It was formerly doubted whether the High Court could act 
under this rule where the appeal had not been certified by itself, but special 
leav(i had been granted by the Privy Council.(3) But it has now been held by 
the Privy Council that the High Court has power to stay execution in such a 
case, (4) The Calcutta High Court has held that it has no power to stay pro- 
ceedings in a suit following a preliminary decree for partition against which 
it has granted leave to appeal to the Privy Council, and that the latter alone 
can do so since it has seisin of the appeal.(5) i 

Preservation of property pending appeal.~The principle which 
underlies all orders for the preservation of property pending litigation is that 
the successful party in the litigation — ^that is, the ultimately successful party — 
is to reap the fruits of that litigation and not obtain merely a barren success. (6) 
Property may be thus preserved, either by taking possession of it when 
moveable, under clause (a), taking security for its restitution under clause (h), 
by stay of execution under clause (c), or by making such other order as may 
be necessary (and as to this the Court is given a complete discretion) under 
clause (d). 

" Taking such security,” clause (6).— The object of security being taken 
from the holder of a decree from which an appeal has been preferred to the 
Privy Council, is to indemnify the appellant for any loss he may suffer owing 
to the execution being taken out by the decree-holder during the pendency 
"of the appeal in the Privy Council. It is therefore only on the execution of 
the decree that the surety becomes liable. If the decree-holder, after applying 
for execution of the decree, does not take any further steps for execution, and 
the decree remains unexecuted, the terms of the security bond falls to the ground, 
and the surety cannot in any way be made liable for costs or anything else 


(1) Jarao Kumari v. Gopi Chand, 5 G. W. 
N. 562 (1900). See Burra Lall v. Court of 
Wards, 16 W. R. 289 (1871), per Paul, J. 

(2) Dame Janbai v. Sab Mahomed, 19 li. 
10 (1894). 

(3) Mohesh v. Sakuglian, 26 1. A. 281, 283 
(1899). 

(4) Nityamoni v. Madhusudan, P. 0. 38 I; 
A. 74 (1911) ; of. 38 C. 335 (1911) ; and see, 
Nanda Kishoro Singh v. Ram Golam Sahu, 
40 C. 965 (1912) ; inherent power to stay 


execution in view of an application for 
special leave to appeal to the Privy Council. 

(5) Lalitessur v. Bhabessur, 13 C. W. N. 
690 (1909). 

(6) Mt. Brij Coomareo v. Ramrick Das, 6 
C. W. N. 781 (1901), and the cases there oitod 
in argument. The Privy Council cases cited 
at p. 789 show that the principles laid down 
in the English decisions as to stay and 
security have their approval. 
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awarded by the High Court.(l) The Court may require security although 
possession of the property in dispute has been already obtained without the 
giving of security.(2) Security to the extent of the whole sum decreed need 
not always be taken from the decree-holder. When security is taken for less 
than the full amount decreed, the decree-holder should be restrained from issuing 
process of execution with a view td realizing any sum in excess of the amount 
for which security is given. (3) The ordinary practice is that calculation is 
made for an amount sufficient to meet the mesne profits which are to go to the 
hands of the decree-holder from ihe date of his obtaining possession to the 
probable date of the eventual execution of the decree of the Privy CouneiJ. 
That period is generally taken to be three year8.{4) A Hindu widow's interest 
in her husband’s estate has been refused as such secitrity.(5) Judges, in report- 
ing upon the secuiities, should state particulars of the documents wliich have 
been produced and proved before them, and upon which the title of the surety 
appears to be made out, but they need not transmit to the High Court the 
documents produced before them. (6) The High Court, imder whose directions 
security has been taken, can release. a surety; a District Judge has no right 
to do so.(7) A judgmenj-debtor, pending an appeal to the Privy Council, 
having been ordered by the High Court to furnish security within two months, 
put in a petition in the Distiict Court on the last day allowed by the order, 
tendering a dur 'paini mehal as security ; and on the following day gave an 
umegistered seemity bond, which was rejected by the Judge on the grounds 
that the bond was unregistered and ‘‘ there being no guarantee that the proi>crty 
pledged will tui*n out available.” Held that the bond offered as security was 
not required to b('. registered until the security had been accepted ; and before 
rejecting it the Judge should direct an investigation into the sufficiency or 
otherwise of the property tendercd.{8) In the case cited it was held that the 
provisions of the Contract Act relating to revocation of a smety were inapplicable 
to a person who had stood as a surety under this rule, because there was no 
personal guarantee given by him. (9) 

Stay of execution, clause (c). — See ante, “ Preservation oj property pend- 
ing appeal” After the admission of an appeal to the Privy Council, with leave 
granted by a High Court, application for stay of execution of a decree pending 
an appeal to His Majesty in Council ought always to bo made, in the first instance 
at any rate, to the Court in India, which has ample power to deal with the 
matter according to the circumstances of the particular case, and has know- 
ledge of details which the Privy Council cannot possess on an interlocutory 

(1) Nuffer Ohin'flcr i\ Soorendro Nath (6) PhoolKocr v. Dahee Pershad, 12 W. li. 

Roy, 14 W, R. 410, 1 1 1 (1870). 187 (1869) ; aoo also Indar Kuar v. Lalta 

(2) Hukum Chand J^aid v. Kamalanand Prasad, 4 A. 532 (1882), at p. 642. 

Singh, 3 C. L. J. 67, 73, 77-79 (1906) ; and (6) In tho matter of AmeoroonnisBa, 14 W. 
cases there cited, including Jariut-ool-Bcgum R. 94 (1870). 

V. Hosseinee Begum, 10 Moo, I. A. 19(h 202 (7) Abedoonissa Khatoon v. Amceroonissa 

(1866). Khatoon, 17 W. R. 464 (1872). 

(3) Molka V. Sumput, 6 W. R. Misc. 62 (8) Dunne v. Amceroonissa Khatoon, 13 

(1866). W. R. 41 (1870). 

(4) Ameeroonissa v. Dunne, 14 W. R. 361 (9) Narayanan v. Arunachellam, 19 M. 

(1870). 140, 143(1896). 
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application. Where, on an application, the High Coui’t made an order that 
execution be stayed for three months from this date so as to give the defendants 
an opportunity to apply to the Privy Council for stay of execution,” the Judicial 
Committee held that the application should have been made to the Court in 
India, but acting upon the suggestion of the High Court, their Lordships recom- 
mended stay of execution on terms.(l) The Privy Council stated that they 
could not stay execution, but where special leave was given they have 
advised it.(2) But where, after the declaration that an appeal has been 
admitted, an application for stay of execution was rejected (the Judges 
hearing the application difiering in their opinion, and the adverse judg- 
ment of the Senior Judge prevailing) on a petition for special leave to 
appeal, the Judicial Committee, being of opinion that as the two judges in 
the High Court had differed in opinion, the discretion of the High Court had 
not in fact been exercised, made an order for stay of execution.(3) And wheri^ 
the High Coint refused to make an order for want of jurisdiction in an app‘al 
not certified by itself, the Judicial Committee advised the gi'ant of an order of 
stay. (4) The under-mentioned (;ase dealt with the procedure} to be followed, 
where there was an order of Coint to stay the exe(^ution of a decree obtained 
by a party who had appealed to the Privy Council from another decree against 
himself, if the holder of the decree which was appealed against attempted to 
execute it.(5) Where a judgmenVdebtor who has appealed to the Privy Council 
obtained a rule nisi from the High Court suspemding execution until security 
was given, which was subsequently made absolute, it was held not to operate 
against the decree-holder in the matter of time, limitation not running against 
him until the result of the appeal was known, or the rule otherwise fell to the 
ground. (6) An application for staying execution for costs pending an ajqieal 
is not granted as a matter of course unless evidence be adduced to show that 
the respondent to the appeal will be unable to repay the amount levied by 
execution ; if the appellant be successful, such an application is in England not 
granted. (7) 

^^Such other direction/’ clause {d ), — The words by the appomtment 
of a receiver or otherwise'' have been added, thus authorizing the High Courts 
in India to grant such relief when necessary. This provision as well as the 
others would appear to apply to appeals certified by the High Court itself, 
when a certificate was refused, but special leave was granted by the Judicial 
Committee. The latter said that it was impracticable that they should directly 
interfere to continue the manager or to appoint a receiver. “ Interference has 
been effected in cases where the Courts in India had jurisdiction over the subject- 
matter, and an intimation to them would be effective ; or where, the appellant 

(1) Vasudeva Modeliar v. Shadagopa, 29 (4) Mohesh Chandra v. Satrughan Dlial, 

M. 379 (1906) ; s. c., 4 C. L. J. 101 ; 10 C. 26 1. A. 281, 283 (1899) ;'%nd seo Nityamoni 
W. N. 945. MadhuBudan, P. C., 38 I. A. 74 (1911). 

(2) Maharani Inder Kumari v. Maharani (6) Bwarkanath v, Wooma Soonduree, 

Jaipal Kumari, 14 I. A. 1 ; s. c., 14 C. 290, 14 W. R. 329 (1870). 

296 (1886) ; and see Nityamoni v. Mod- (6) Qunesh Dutt Singh v. Mungree Ram 
husudan, P. C., 38 I. A. 74 (1911). Chowdhry, 19 W. R. 186 (1873). 

(3) Chutraput Singh v. Dwarka Nath (7) Barker v. Lavery (1886), 14 Q. B. D. 

Ghosh, 21 I. A. 170 ; s. c., 22 0. 1 (1894). 769. 
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being in possession, a stay of proceedings would keep the position of things 
intact.” Where the High Court had no jurisdiction it could not be directed 
to act, but their Lordships ordered a stay of procee dings. (1) Th(‘ High Court 
can, it would seem, make an order for restitution under this clause as to that 
part of the decree which has been cxccuted.(2) 

14. (/) Where at any time during tlie pendency of the [s. 609.j 
Increase o! security appeal the security furnished by either party 

found inadequate. appears •inadequate, the Coiut may, on the 

application of the other party, require further security. 

In default of such further security being furnish(‘d as 
required by the Court,— 

(a) if the original security was furnished by the appellant, 
the C^ourt may, on the applicatioii of the respo)i> 
dent, execute the decree appealed from as if the 
appellant had furnished no such security ; 

(h) if the original security was furnished by the respondent, 
the Court shall, so far as may be practicable, stay 
the further execution of the decree, and restore the 
parties to the position in which they respectively 
were when the security which appears inade([Liate 
was furnished, or give such direction respecting the 
subject-matter of the appeal as it thinks fit. 

15. {1) Whoever desires to obtain execution of any order [s. 6io.| 
Procedure to enforce of His Majesty in Council shall apply by 

orders of King in Council, petition, accompanied by a certified copy of 
the decree fossed or order made in appeal and sought to be 
executed, to the Court from which the appeal to His Majesty 
was preferred. 

{/^) Such Court shall transmit the order of His Majesty in 
Council to the Coiut which passed the first decree appealed from, 
or to such other Court as His Majesty in Council by such order 
may direct, and shall (upon the application of either party) 
give such directions as may be required for the execution, of 
the same ; and the Court to which the said order is so trans- 
mitted shall execute it accordingly, in the manner and according 
to the provisions applicable to the execution of its original decrees. 

(,y) When any monies expressed to be payable in British 
currency are payable in India under such order, the amount so 


(1) Mohesh v, Satruglian, 27 C, 1, 4 ; s. c., are wider than those of the Regulation of 

261. A. 281 ; 4 C. W. N. 34 (1899). 1797, as to which, see Rajkissen t>. Baroda 

(2) Ashanulla r. Karoonamoyi, 4 C. L. R. Daboo, 6 W. R. Misc. Ill (1866). 
i25, 129 (1879). The provisions of this rule 
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payable shall be estimated according to the rate of exchange for 
the time being fixed at the date of the making of the order 
by the Secretary of State for India in Council with the concur- 
rence of the Lords Commissioners of His Majesty’s Treasury for 
the adjustment of financial transactions between the Imperial 
and the Indian Governments. 

“ Shall apply by petition.” — The practice with respect to the decrees 
of His Majesty in Council is as follows : The original decree is given to the 
successful party, or to one of the successful parties, to the appeal. That is 
brought to India, and it is the duty of the person to whom it is given to file 
that original decree in the High Coiu’t from the decision of which the appeal 
was preferred, and that being done, the proper officer of that High Com*t will 
be', able to give a certified copy, or the Eegistrar of the Judicial Committee 
will be able to do the same. In this case it was also held that where the party, 
having the original decree, neglects to file it, a copy, though not certified, may 
bo properly admitted in evidence.(l) The party then applies by petition accom* 
pauied by the certified copy. 

“ Certified copy.” — A mere copy of the printed judgment is not suffi- 
cient. (2 j The provision cannot be construed as restricting the only possibh; 
evidence to the certified copy, but as directojy words with the object of 
ensuring that propc'r information upon the subject of any order in Council 
should be supplied to the Court in India, See last paragraph. 

the Court from which the appeal to His Majesty was 
preferred.” — Such applications must be made to the High Court, and if pro- 
ceedings are commenced in a wrong Court, they are invalid.(3) If an application 
is made to a District Court, the Judge ought to hold his hands and refer the 
parties to the High Court.(4) It is the duty of the High Court tagive directions 
for executing the decree to the Court of first instance. (5) 

“ Shall transmit.”-— When a decision of the Judicial Committee has been 
reported to His Majesty and has been sanctioned and embodied in an order 
of Council, it becomes the decree or order of the final Court of Appeal, and it 
is the duty of every subordinate tribunal, to whom the order is addressed, 
to carry it into execution. (6) In receiving and filing for the purpose of execution 
an order of His Majesty in Council made on appeal from an order or decree of' 
the Court of first instance, the latter Court does not exercise a discretionary 
power, but performs a function of a jim-ely ministerial character. The 
(^oiirt to which an order in Council is transmitted for execution must 
enforce or execute in the manner and according to the rules applicable to 

(1) Hurrish v. Kali Sundari, 10 I. A. 4, (1874). 

15 ; R c., 9 C. 482 (1882). ' (4) Hubeeboollah v. Gowher Ali, 7 W. B. 

(2) Joy Narain Gireo v. Goluok Chunder 225 (1867). 

Mytec, 30 W. R. 444 (1873) ; Juggernath v. (6) Barlow v. Orde, 18 W. R. 176 (1872). 
Judoo Roy, 5 C. 329 (1879). • (6) Pitts v. La Fontaine, 6 App. 0. 482, 

(3) Joy Narain v, Golnck, 22 W. R. 102 483 (1880). 
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the execution of its original decrees.(l) The Court which formerly had, but 
no longer has, territorial jurisdiction ought, when the decree is sent to it, to 
transfer the decree for execution to the Court which has territorial jurisdiction. 
But the question whether or not the decree ought to be sent direct from the 
High Court to the Court having territorial jurisdiction was not decided. (2) 
When the Privy Council remits a case to India with directions that the District 
Court may arrive at certain results by certain inquiries, the objects and 
reasons of those inquiries, as set forth in the judgment of the Privy 
Council, are part of the judicial i^cord, and may be forwarded to the District 
Gomt with the decree of the Privy Council.(3) Where the Privy Council, 
being doubtful whetlier the respondents were, on the face of the plaint, entitled 
by Mahomedan law to the full amount claimed by them, left the matter to b(^ 
determined by the High Court in execution, the latter, being satisfied that the 
doubt had arisen simply from a slip in the English translation of the plaint, 
allowed tli(‘. respondents to take out execution for the whole amount.(4) Where 
a judgment of the Privy Council ordered execution for mesne profits to be taken 
out first against one particular defendant (J), and only on failure to obtain 
satisfaction from him ag|iinst the others, held that before the assets of the 
former (J) had been exhausted, attachment could not issue against the ^uoperty 
of the latter, even by way of a preliminary and protective step. The inquiry 
whether or not the asst^ts of (J) have been exhausted, should be made by callmg 
upon the other defendants to show cause why execution should not issue against 
them. (5) 

In the manner and according to the provisions.'^- -Thus where, 
pending an appeal to the Privy Council, certain property forming part of the 
subject-matter of the suit in which such appeal had been preferred was sold 
by auction in execution of a money-decree against the plaintiff who held the 
decree of the High Court under appeal, and the appeal to the Privy Council 
was decreed, held that the successful appellant was entitled to recover the 
property sold as mentioned above, by an application under the corresponding 
former section read with sect. 244 (now 47), and this right was not affected by 
the; fact that the auction purchasers were not parties to the decree of tlie Privy 
Council. (6) 

“ Rate of exchange.” — “ Rate of exchange for the time being fixed at the 
dale of the making of the order by the Secretary of State.” The portion italicized 
was not in the former section, and has been introduced as there were conflict- 
ing decisions on the question of the date for fixing the rate. In the case (7) 
cited the words “ for the time being ” were construed to mean the year in which 


(4) MeerMozaffer Hossein v, Ammoonissa, 
17 W. R. 340 (1872). 

(5) Dhunput Singh v. Forbes, 22 W. R. 
104 (1874). 

(6) Garurdhuj Prasad Singh v. Baiju Mai, 
28 A. 337, 339 (1906). 

(7) Parain Sukh v, Ramdoyal, 8 A. 660, 
662 (1886). 


(1) Preinlall Mullu'i. v. Sumbhoonath Roy, 
22 C. 960, 972 (1895); Gooroo Surun v. 
Hunooman Pershad, 20 W. R. 419 (1873) ; 
Garurdhuj v. Baiju Mai, 28 A. 337, 339 
(1906). 

(2) Girindra Chundor Roy v, Jarawa 
Kumari, 20 C. 106(1891). 

(3) Qoluok Chunder v. Mohun Lall, 6 W. 
R. 271 (1866). 
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the amount is realized or paid or execution taken out, and not the year in which 
the decree was pas8(‘d. Oldfield, J., said in that case “ the rate of exchange 
being fixed yearly by the Secretary of State for India in Council, the 
rate of exchange on the date of the application for execution was the proper 
rate of exchange the decree-holders were entitled to.” But this ruling was 
dissented from by the Calcutta High Court, and it was held (1) that the words 
for the time being ” have reference only to the time at which the order of the 
Privy Council was passed. This case has been followed in several other cases 
in Calcutta, (2) and the matter is now settled by the adoption of the rulings of the 
Calcutta High Coui’t. 

Costs. — The costs assessed in England are only the costs incurred before 
the Privy Council, and do not include the costs of translation, etc., incurred in 
India. (3) In almost all the appeals which go to the Privy Council there arc 
costs incurred here for translating and preparing the record for transmission 
to England, and it has never been the practice of the Privy Council to make 
any order in specific terms as to these costs, and that whenever a specific sum 
is allowed by the Privy Council as costs of appeal, that is considered to cover 
the costs of appeal in England only, and it has always been assumed that an 
order drawn in this form covers the costs iu India though they arc not men- 
tioned.(4) When the Privy Coimcil decrees not only a certain specified 
sum as the costs of the appeal in England, but also awards the costs incurred 
in the Courts in India, the decree-holder is entitled to the costs for translating 
the record of the appeal and for transmitting it to England.(5) Where only 
one defendant appeals successfully to the Privy Council and obtains his costs, 
his co-defendants who did not appeal are not entitled to their costs. (6) If 
costs arc occasioned by the introduction of unnecessary and irrelevant matter 
into the record, they will be disallowed by the Privy Council. (7) Where an 
order of the Judicial Committee is silent as to interest upon the costs decreed, 
the Judge of the lower Court which has to execute the decree has no power to 
direct payment of those costs with interest. (8) Where the decree of the first 
C-ourt, confirmed by the Privy Council, allowed interest on costs incurred, the 
decree-holder was held entitled to interest on the costs incmTcd on account 
of translation and printing, because the Privy Council had adopted the decree 
of the local Court and made it a dominant decree as regards costs in all Comts. 
The efiect of that decree is that the Privy Council decree became a decree for 


(1) Dakhina Mohun v. Saroda Mohun, 
23 C. 357, 369 (1896) ; Lakhpatty v. Leela- 
nund, 4 I. A. 137 (1877); s. c., 3 C. 161 
diHiinguished. 

(2) Mahomed Abdul Hye v. Gajraj, 25 C. 
283; 8.c.,2C. W.N.89 (1897). 

(3) Oomatool Fatima v. Azhar AH, 16 W. 
R. 366 (1871). 

(4) Sharada Perahadv. Luchmeepui, 18 W. 
K. 89, 91 ; 8. f., 9 B. L. R. Ap. 23 (1872). 

(6) Asgtir AH v. Nagendra, 23 W. R. 463 
(1876) ; Muddun Thakoor y. Morrison, 18 W. 
R. 253 (1872) ; Oomatool Fatima t?. Azhar Ali, 


15 W. R. 356 (1871); Ram Coomar v, 
Prasanno, 10 C. 106 (1883). 

(6) Brojo Soondaree v. Anund Moyee, 

16 W. R. 302 (1871). 

(7) Bishenmun Singh v. ^Xiaud Mortgage 
Bank of India, 12 1. A. 7, 12 ; b. c., 11 C. 244 
(1884) ; and see Khirodamoyco Dasi v. 
ProdyotKumai, 18 0. L. J. 122 (1913), plain- 
tiff’s right to exclude irrelevant documents. 

(8) Forester v. Secretary of State, 4 I. A. 
137, 144 (1877) ; 8. e., 3 0. 161, 170, and the 
cases cited there ; of. Ram Sahai v. Bank of 
Bengal, 8 A. 262 (1886). 
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costs and interest expressly. But if no provision for interest on the specific 
sum mentioned, as costs in the Privy Council, is made in the order of the Privy 
Council, then no interest will be allowed on that sum.(l) On the other hand, 
if the decree of the Privy Council and the decree of the local Court, confirmed 
by the Privy Council, are silent on the question of interest, no interest will 
be allowed. (2) Where a decree of the Privy Council gives interest, but does 
not clearly specify the rate, the Court should ascertain if possible, from other 
parts of the decree itself, or from other documents which may be read in 
conjunction with the decree, vhat rate was intended to be given. (3) 
When an appeal to the Privy Council was allowed by the High Court 
in a suit instituted by a Hindu widow as the guardian of her husband’s 
adopted son, then a minor, but who on attaining majority petitioned for the 
withdrawal of the appeal, this petition also referred to the Judicial Committee, 
and on the petition of the respondent the appeal was dismissed by the Privy 
Council, the costs incurred by the widow being ordered to be recouped from 
the adopted son’s estate. (4) If a suit is dismissed on a prcliminajy point in 
the Coui't of the first instance, and this decree is confirmed by the Appellate 
Court in India, but set aside by the Privy Council, and the case is remandtd 
for the trial of the suit, a* refund of the costs which have been taxed and paid 
under the reversed decrees may be ordered by the Comd of first instance, on 
motion. (5) The third and fourth paragi’aphs of the former section as to the. 
execution of a decree for costs against a surety have been omitted. The Legisla- 
tui’c by Act VII. of 1888 made express provision with regard to matter coming 
under sects. 549, 610 of the former Code by declaring that the liabilities of a 
surety for costs might be enforced in execution of a decree of the particular 
Court in the same manner as if he were a party to the appeal, but the Calcutta 
High Court held that a security bond given by a third party for the due pei'- 
formance of the decree of the Appellate Court under sect. 646 of the last Codt^ 
could not be enforced in execution of that decree .(6) The matter is now regulate d 
by sect. 145, avie. Sec notes thereto. A surety is not precluded from questioning 


(1) Muddun Tiiakoor v. Morrison, 18 W. 
H. 263 (1872) ; s. c., 9 B. L. R. Ap. 22 ; cf. 
Dakhina Mohuii v, Saroda Mohun, 23 C. 357, 
3r>0 (1896) ; following Forcater v. Secretary 
of State ; cf., however, Nil Madhub v. Bis- 
sumbhur, 21 W, R. 41 1 (1874), where Jackson, 
J., allowed interest, though the Privy Council 
decree was silent about it. 

(2) Lekhraj v Mali tab Cliand, 21 W. R. 
147 (1874); Uaidiina Mohun v. Saroda 
Mohun, 23 C. 357 (1896). In this case it is 
not mentioned whetlur the decree of the 
local Court, confirmed by the Privy Council, 
allowed interest or not. See also Broja 
Sundarce v. Anund jVloyee, 16 W. R. 302 
(187 1) [cited in Forester v. Secretary of State, 
3 C. 161, 170 (1877)] ; Ameerooni^sa o. Moor 
Mahomed, 18 W. R. 103 (1872); Mahtab 
Chunder v. Bam Ull, 3 C. 351 (1877); 


Gooroo Bass Roy v. Stephens, 21 W. R. 195 
(1874). 

(3) Ainceroonnissa v. Meer Mahomed, 18 
W. R. 103 (1872). 

(4) Bistoopria v. Nund I)hul, 13 M. I, A. 
602 (1870). 

(5) Dorah Ally v. Abdool Azeez, 3 C. L. R. 
358 (1871) ; b. e., 4 C. 220. In this case 
interest was allowed on the amount to be re- 
funded at the rate of 6 i)cr cent, from the date 
of the order made on motion tUl realization. 
But interest from the time when the money 
was paid was not allowed. 

(6) Surjoo Dass v. Balmukund, 23 0. 212, 
216 (1895). The decision in the case of 
Radha IVrshad Singh v, Phuljuri Koer, 12 
C. 402, was superseded by Act VII. of 1888 
sect. 58, amending sect. 610 of the last Code. 



1348 


THE CODE OF CIVIL PROCBDUKB. ^stSohbd 

^ 0 . 4 ^. 16 . 

the validity of the security bond in execution proceedings, as he was not a party 
to the order of the High Court, and if the bond is invalid it cannot be enforced 
against the surety. (1) 

Mesne profits ; interest.--It is settled law that where a decree is silent 
touching interest on mesne profits subsequent to the institution of the suit, 
the Court executing the decree cannot assess or give execution for such interest 
or mesne profit8,(2) 

j 16 . The orders made by the*^ Court which executes the 
Appeal //o/u order re- order of His Majesty in Council, relating to 
lating to execution. such execution, shall be appealable in the 
same manner and subject to the same rules as the orders of such 
Court relating to the execution of its own decrees. 


Appeal. — ^An appeal to the Privy Council will lie as of right from the order 
of a single Judge of the High Court as to execution of a decree of the Privy 
Council when the property is over Bs. 10,000. (3) IJVhether or not an order 
under the rule is a ministerial proceeding, if a judicial discretion is exercised 
thereunder, it may amount to a “ judgment ” under sect. 15 of the Charter and 
may bo appealable. If in such exercise of judicial discretion a Judge usurps 
jurisdiction, that alone would be a valid ground of appeal.(4) 


(1) Girindra Nath Mukerjee r, Bejoy 
Copal, 20 C. 246, 249; s. c., 3 0. W. N. 84 
(1898). 

(2) Sada Siva Pillai v. Eamalinga Pillai, 
2 I. A. 219 ; 16 B. L. R. 383 ; 24 W. R. 193 
(1875)'; Ram Kanyc v. Gooroo Prasunnoo, 
16 W. R. 30, 31 (1871); Fakharuddin y. 
Official Trustee of Bengal, 8 C. 178 (1881) ; 
Chunder Ooomar v, Gonesh, 13 C. 283, 290 
(1880); but see Loelanund Singh v. Lakohmi- 
put, 14 W. R. P. C. 23 ; s. c., 5 B. L. R. 606 ; 
13 M. T. A. 490, 496 (1870); Gooroo Dass 
Roy V. Stephens, 21 W. R. 196 (1874) ; Tara- 
moneo v. Radha Jeebuii, 14 W. R. 486 (1870) ; 
Lati Kooer v. Sobadra, 3 C. 720, 725 (1873) ; 
Gogun Chunder v. Irfiidlay, 6 0. L. R. 189, 


191 (1879): Arunaehellaiii v. Arunachellam, 
16 M. 203 (1891). Sco index, suh voc. 
“ Mesne Profits.” 

(3) Lilanand v, Luckmipiit Sing, 5 B. L, R. 
005, 008 ; s. c., 13 M. I. A. 490 (1870) ; and 
ef. Leelanund v. I^akchmiput, 14 W. R. P. C. 
23. 

(4) Hurrish Chunder v. Kali Sundari, 
10 I. A. 4, 16, 17 ; s. c., 9 C. 482 (1882). 
Such cases to be distinguished from those in 
which a single Judge grants a certifioate for 
leave to appeal to the Privy Council and 
which are not appealable : Lutf AU Khan v. 
Asgur Reza, 17 C. 456, 457 (1890), per Wilson, 
J. ; Manly v. Paterson, 7 C. 339 (1881). 



ORDER XLVL 


Reference. 

1 . Where^ before or on the hearing of a suit or an appeal 
Reference of question in which the decree is not subject to appeal, or 

to High Court. where, in the execution of any such decree, 

any question of law or usage having the force of law arises, on 
which the Court trying the suit or appeal, or executing the' 
decree, entertains reajjpnable doubt, the Court may, either of its 
ow]i motion or on the application of any of the parties, draw 
up a statement of the facts of the case and the point on which 
doubt is entertained, and refer such statement with its own 
opinion on the point for the decision of the High Court. 

2. The Court may either stay the proceedings or proceed 

Court may pass decree case notwithstanding such reference, 

contingent upon decision and may pass a decree or make an order con- 
of High Court. tingent upon the decision of the High Court 

on the point referred ; 

but no decree or order made shall be executed in any case 
in which such reference is made until the receipt of a copy of 
the judgment of the High Court upon the reference. 

Reference. — ^Any Judge may make a reference provided the terms of 
the rule are complied with,(l) This rule applies only when doubts arise in the 
hearing of a suit, or appeal, or execution, or other proceeding. It was not 
intended to qpply to supposititious cases, which do not actually arise in a proper 
proceeding before the Court. (2) It does not authori25e a nderence except on a 
point arising iji i? litigation between parties, or iri a matter wherein the Court 
is called on to adjudicate, that is, to pronounce, on the opposite pretensions 
of contending parties. (3) So it has been held not to apply to an application 
by the alleged trustee of a mosque for permission to grant a lease of lands alleged 

(1) See Abdul Qafur r. Albyn, 30 C. 713 XXIII. of 1861, was liold not to apply to 
(1903) [rcferonco by Munsif]; Mahamad applications for review : Bonomally Deo v. 
Hajf Zakeria v. Ahmadbhai, 26 B. 327 (1900) Ram Sadov, 17 W. R. 95 (1872). 

[roferenco by District Judge]. (3) Yashvant Narnyan t\ Do Souza, 12 B. 

(2) Mahamad Haji Zakeria v. Ahmadbhai, 78 (1887). 
mpra ; 8.vC., 3 Bora. L. R. $68. S. 28, Act 


[s. 617. 


[S.618. 
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to belong to the mosque, (1) or to an order fining a pleader. (2) The proceeding 
in which the reference is made must be one in which there may be a decree, (3) 
and in which such decree, when passed, is final.(4) For in appealable cases a 
remedy to correct possible error is provided by the appeal. The question 
must be one of law, and the Court cannot make a reference on a point merely 
on the application of the parties unless it entertains a reasonable doubt upon 
the matter ; (5) nor on a point on which a Division Bench of the High Court 
has expressed an opinion. (6) A Judge cannot ordinarily entertain a reasonable 
doubt on a point clearly decided by the rulings of the High Court of his Presi- 
dency, unless the authority of the decision can be qut'Stioned by virtue of anything 
said or decided in the Privy CounciL(7) In r. 1 the words “ or the construction 
of a document which construction tnay affect the merits^* have been omitted as 
they are sufl[ici<‘ntly covered by the power to refer any question of law. The 
alterations in r. 2 ai*e verbal only. It has been held that a Collector hearing an 
application under sect. 23 of the Bombay Mamlatdar’s Court Act, .1906, has 
no pow(‘r to make a reference to the High Court, not being a Court trying a suit 
or appeal or executing a decree. (8) 

Presidency Small Cause Courts. — Sect. 69 of Act XV. of 1882 provides 
for a (U)inpulsory reference where the Judges difier in opinion as to any question 
of law or construction of a document affecting the merits, and also where, in 
suits exceeding Rs. 500 in amount or value, any such question arises upon 
which the Court (mtertains reasonable doubt, and either party so requires. (9) 
The provisions of rr. 3~5, so far as they are applicable, are deemed to apply 
as if such rchirence had been mad(‘ under the present rules. It was formerly 
said (10) not to be an easy matter to make sect. 69 dovetail with the present 
rules, and divergent views (11) were entertained u])on the question whether 

( 1 ) Mahamad Haji Zakeria v. Ahmadbhai, 56 (1888). 

25 R. 327 (1900). ( 7 ) Bhanaji v. De Brito, 30 B. 226 (1905) ; 

(2) Yashvant Narayan e. De 8 ouza, 12 B. Fillingham v. Dunn, 8 P. R. 22 (1 914). 

78 (1887). ( 8 ) Dalpat Zopdoo i’. Mahadu Uka, 14 

(3) 800 Ramphul v. Durga, 7 A. 815 (1885). Bom. L. R. 259 (191 J ). 

* (4) Krishna Nath v. Ram Kumar, 7 C. L. (9) Sec Benode Lall v. River Steam Navi- 
R. 144 (1880) [where the matter referred gation Co., 1 C. W. N. 143 (1897) ; lahwaidas 
could be made subject of second appeal] ; Tribhovandas Kalidas Bhaidas, 20 B. 779 
Secretary of State v. Fazal Mi, 18 C. 234, 236, ( J 896) ; Ralli Bros, v, Goculbhai Mulohand, 

239 (1891) [objection overruled]; Mabaiit 15 B. 376 ( 1890) ; Oakshott v. British India 
Isbwargar i». Chudusama Manabbai, 12 B. 30 Steam Navigation Co., 15 }/L, 179 (1881); 
(1887) [amount of security required on grant- Seshammal v. Munusami 20, M. 358 (1896) ; 
ing stay of execution, a question under 8. 244, Bank of Bengal v. Vyabhoy Gangji, 16 B. 
and therefore appealable, and see as to s. 244 618 (1892) ; Ishan Ohunder v. Haran Sirdar, 

(now 47), Rangji v. Bhaiji, 11 B. 57 (1886)] ; 11 W. R. 525 (1869). , < 

Oriental Loan Association v. Hatch, 17 B. 735 (10) Garling w. Socretafyof State, 30 0. 450 

(1892) [a question arising in execution cannot (1903), at p. 461. 

be referred except where the decree is final} ; (1 1) See Benode Lall v. River Steam Navi* 

In rr Monobur Mookerjee, 6 0. 766 (1879) gation Co., mpra: Garling v. Secretary of 
[order on application for Probate not being State, 30 C. 468 (1903) ; contra, Ralli Bros v. 
final cannot ^ referred] ; a. 0 ., 0 C. L. R. 228. Goculbhai Mulcband, 16 B. 376 (1890), at p. 

( 6 ) Of. Hurish Chunder v. O’Brien, 14 W. 386 ; Nicol v. Mathoora Dae, 16 0. at p. 609 
R. 248 (1870). (1888). 

( 6 ) Naru Koli v. Chima Bhosle, 13 B. 64, . ' 
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sect. 69 was controlled by them. It is now unnecessary to further consider the 
matter, as by Act IV. of 1906 the Presidency Small Court Act was amended 
with a view to remove the difficulties which had been experienced. 

3. The High Court, after heartngr the parties if they [8.619.] 

# iri appear and desire to he heard, shall decide the 
Court to be transmitted, point SO referred, and shall transmit a copy 
accordi^iy^**^*^^ jl^^gment, under the signature of the 

Registrar, to the Court by which the reference 
was made ; and such Court shall, on the receipt thereof, proceed 
to dispose of the case in conformity with the decision of the 
High Court, 

After-hearing the parties.”— The rule has here been altered, as the 
language of the former section might, if strictly interpreted, ri^qiiire a hearing 
of the parties ev(Ui though they had not appeared. 

Dispose of the cJhse.” — Tlu* word “ case ” in the last part of the rule 
refi^rs to ** the case ” in the first part, showing that what is intended is tlie suit 
and not the subject of the reference.(l) Where the Small Cause Court passed 
a decree for the plaintiffs, but contingent on the opinion of the High Court, 
and on the reference, the latter decided that upon the plaint before the Coiut 
the plaintiffs could not r(^cov(u, it was held that the Small Cause Court had no 
jurisdiction to allow the suit to be withdrawn, but on receipt of the copy of 
the judgm<!nt of the High Court was bound to enter judgment for the defendants. 

Had the case been referred in an intermediate stage, the final judgment being 
withh(dd until the decision on the point referred to the High Court, tlie Small 
Cause Courf. would then have been in possession of the case ; but having pro- 
nounced judgment contingent upon the opinion of the High Court, which o])inion 
was against, that judgment, there was only one course to take. (2) 

Review. — The judgment passed by the. High Court is not a decree or 
order within clause (6) of 0. XLVII. r. 1, but simply a statement of the grounds 
in conformity with which the Subordinatt*. Judge is to dispose of the case as 
provided by this rule. (3) A review is expressly given by that order and rule 
in the case of a judgment on a reference from a Court of Small Causes, hut not 
one from a Subordinate Judge exercising the powers of a Small Cause Court. (4) 

4. The costs (if any) consequent on a reference for the [s.620.] 
Costs of reference to decision of the High Court shall be costs in 

High Court. file case. 

Costs. — Costs “ in the case ” means costs of the suit or appeal, as in r. 1, 
this rule being the one under which the costs are dealt with, and the costs being 


(3) Ramchandra Babaji r, Sitaram Vina- 
yak, 10 B. OS (1885). 

(4) Tb. 


( 1 ) Yule & Co. V. Mahomed Hossain, 24 C. 
120 (1896). 

( 2 ) lb. 
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made costs in this case.(l) Under this rule the costs of a reference cannot be 
dealt with separately, but must be dealt with when awarding the costs of the 
suit, Tht'y are, however, in the discretion of the Court, and need not necessarily 
follow the event of the suit. ( 2 ) 

6. Where a case is referred to the High Court under rvle J, 

Power to alter, etc., *^6 Court may return the case for 

decrees of Court making amendment, and^^ may alter, cancel or set 
reference. decree or order which the Court 

making the reference has passed or made in the case out of which 
the reference arose, and make such oi’der as it thinks fit. 


Amendment.^’ — The case may be returned for amendment, as in the 
decision noted hclow.(3) 

6. (1.) Whei'e at any time before judgment a Court in 

„ * , , which a suit has been instituted doubts 

High Court questions as whether the suit is cognizable by a Court of 
Oauses*'***^^*^” Small Causes or is not so cognizable, it may 

*'**®^* submit the record to the High Court with a 

statement of its reasons for the doubt as to the nature of the suit. 

(2) On receiving the record and statement, the High Court 
may order the Court either to proceed with the suit or to return 
the plaint for presentation to such other Court as it may in its 
order declare to be competent to take cognizance of the suit. 

7. (1) Where it appears to a District Court that a Court 
Power to District Court subordinate thereto has, by reason of errone- 

to submit for revision ously holding a suit to be cognizable by a 
mistake as to jurisdic- Court of Small Causes or not to be so 
lion in Small Causes. cognizable, failed to exercise a jurisdiction 
vested in it by law, or exercised a jurisdiction not so vested, 
the District Court may, and if required by a party shall, submit 
the record to the High Court with a statement of its reasons for 
considering the opinion of the subordinate Court with respect to 
the nature of the suit to be erroneous. 

(2) On receiving the record and statement the High Couit 
may mahe such order in the case as it thinks fit. 

(3) With respect to any proceedings subsequent* to decree 
n any case submitted to the High Court under this rule, the 


(1) Nicol V. Mathoora Das Dumani, 16 U 468 (1903) [on the point dealt with the S. C. 

►07 (1888), at p. 610. C. Act has U'cn since amended by Act IV. of 

(2) Ib. 

(3) Garliiif? v. Secretary of State, 30 
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High Court may make such order as in the circumstances appears 
to it to be just and proper. 

(4) A Court subordinate to a District Court shall comply 
with any requisition which the District Court may make for any 
record or information for the purposes of this rule. 


Power to refer.—Act VII. of 1888, sect. 60. Rule 6 applies only to a 
case before judgment.(l) t 

Submission for revision. — ^It lias been held by the Madras (2) and Cal- 
cutta (3) High Courts that the Judge ia bound to make a reference if one of the 
parties requires him to do so. The Allahabad Court has, however, held 
that the word “ shall’’ in the former section was not mandatory but 
directory, and that before a District Court could make a reference under it, it 
must be of opinion that the Subordinate Court has erroneously held upon the 
point of jurisdiction in regard to the particular suit before it, and that therefore 
the matter was one in which the interference of the High Court should be 
sought. (4) When a reference is made to the High Court under r. 7, the Court 
which makes it should state its rc^asons for considering the opinion of the Sub- 
ordinate Court with respect to the nature of the suit to be erroneous. (5) Not- 
withstanding sect. 16 of the Provincial Small Cause Courts Act, the High Court 
has, on a case being submitted to it under this rule, full power to consider the 
matter of jurisdiction or to deal with it on the merits, so as to do substantial 
justice without putting the parties to the expense of a fresh trial. Where a 
suit cognizable by a Small Cause Court was tried both in the Munsif’s and 
District Judge’s Court without objection to the jurisdiction, Jield^ on a second 
appeal to the High Court, that the former section must be read with sect. 19 
of the Provincial Small Cause Courts Act, so as to modify its full efiect in a case 
wrongly tried by an ordinary Civil Court and taken in appeal to the District 
Court : both parties having submitted to the jurisdiction it was not competent 
to either of them on second appeal to plead the want of jurisdiction, so as to 
render the proceedings taken in the suit void.(6) In a suit for damages on 
account of use and occupation of land brought in a Court of Small Causes, 
exception was taken to the plaintifi’s title. The plaint was returned by the 
Judge, under sect. 23 of the Provincial Small Cause Courts Act (IX. of 1887), 
for presentation in the ordinary Civil Court, and it having been presented to the 
Munsif, who tried the suit, and passed a decree in favour of the plaintiff. On 
appeal the Subordinate Judge reversed that decree, holding that the Munsif 
had no jurisdidion to try the suit. Held, that under sect. 23 of the Provincial 
Small Cause Courts Act the order of the Small Cause Court Judge was regularly 
made, and the Munsif had, therefore, jurisdiction to entertain the plaint. Semble : 


(1) Biwalibai v. Sadashiydas, 24 B. 310 
(1899) ; s. 0., 1 Bom. L. B. 836. 

(2) SimBon v. McMaster, 13 M. 344 (1890) ; 
and tho fact that an appeal lay to the Dm- 
triot Judge from tho order made by tho Dis- 
trict Munsif did not preclude him from 
making the reference : ib., at p. 346 


(3) Suresh Chunder v. Krinto Eangini, 21 
C. 249, 251 (1893). 

(4) Madan Gopal v. Bhagwan Das, 11 A. 
304 (1888). 

(6) Chhotu V, Jawahir, 28 A. 293 (1906). 
(6) Suresh Chunder v. Kristo Rangini, 21 
C. 249 (1893). , 
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It is doubtful whether the Appellate Court would have been right in dismissing 
the suit for want of jurisdiction, even supposing that the order made under 
sect. 23 of the Provincial Small Cause Courts Act had not expressly conferred 
jurisdiction upon the Mun8if.(l) This rule does not apply to every case in 
which a Court of Small Causes has failed to exercise a jmisdiction vested in it 
by law, or has exercised a jinisdu^tion not vested in it by law, but only to a 
restricted number of such cas»?s, namely, those cases in which a Court of Small 
Causes has erroneously held a suit to be, or not to be, cognizable by it. Where 
no question as to the Court’s jurisdiction was raised by either party, 
and the Court of Small Causes proceeded to judgment as if the case was properly 
cognizable by it, the High Court refused to interf(‘rc upon a reference made by 
the District Judge purporting to be made under the former 8ection.(2) 
The rule is an enabling one, and does not cut down the jurisdiction of the appellate 
tribunal. (3) 


(1) Mahamaya Dasya r. Nitya Hari, 23 C. (1902). 

426 (1895). (3) Sri Raja Simhadri v. Chelaaane Rha- 

(2) Ram T^al v, Kabul Singh, 25 A. 135 drayya, 30 W 41 (1906). 



OEDEE XLVII. 

Beview, 


1. (/) Any person considering liiniself aggrieved fs. 

. 1 . ^ ln\ hv a decree or order from wlucli 

of Judgment. an appeal is allowed, but irom 

which ]io appeal has been preferred, 

(h) by a decree or order from which no appeal is hereby 

allowed, (n « . f a n 

(c) by a decisim on a reference from a Court ot bmall 

Causes, 

and who, from the discovery of new and impoiiant matter 
or evidence which, after the exercise of due diligence, was not 
within his knowledge or could not be produced by him at the 
time when the decree was passed or order made, or on account 
of some mistake or error apparent on the face of the record, or 
for any other sufficient rcASon, desires to obtain a re^ew ot the 
decree passed or order made against Mm, may apply for a 
of judgment to the Court which passed the decree or made the 

order. j 

i') A party who is not appealing from a decree w order 

may apply for a review of judgment notwithstanding the 
pendency of an appeal by some other party except where 
the ground of such appeal is common to the applicant and the 
appellant, or when, being respondent, he can present to the 
Appellate Court the case on which he applies for the review. 

Application for review of judgment.--Thi8 rule con-esponds with 

nf Act VJTT. of 1859. That section was modified by sect. 623 of Act A. 
of 1877 by wlii. U Act the suh-clauaes (a), (b), and (c) were substituted for 
“hva decree- of a ( 'mrt of original jumdidion, from which no appeal shaU have^'n 
■nreferted to a Supreme Court, or by a decree of a District Court m appedfiom 
which no appeal shall have been admitted by the Sudder Court or Ip a ^ereeofthe 
Sudder Cmrt from, which either no appeal may have been preferred to Her Maj^y 
inCouncU, Jan appeal having been preferred no proceedings in the suit haw he^i 
transmitted to Her Majesty in Council,” the words “ and important after the 
exercise of dm dUigenee.,” “ or order made or an account of some mtslah or error 
. appareJon the face of the record,” “ or order nwde ” and the second clause were 
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added, and “ produced ” substituted for ** adducedy^ “ any other sufficient reason ” 
for “ any other good and sufficient reason*^ “ desires to obtain for “ inay he desirous 
of obtaining y' “ decree passed ” for "^judgment passed,'* and “ review of judgment 
to the Court ’ ’ for “ revieio oj judgment by the Court." The present Code substitutes 
“ decision " for ^^judgmerU ” in sub-clause (c), adds the words “ or order ” in the 
second clause and omits the words “ hereby " before “ allowed " in clause (o), 
and “or to the Court, if any, which the business of the former Court has been 
transferred," which had been added at the end of the first clause by Act X. of 
1877. See sect. 114, ante. 

No Court has the power of setting aside an order which has been properly 
made, unless it is given by statute.(l) The High Court has no power to amend 
its own decree except under the provisions of sect. 206 (now sect. 152) or sect. 
114 or this rule ; (2) and inferior Courts in the Mofussil have no jurisdiction 
to review their own judgments except under the circumstances and with the 
limitations set- forth in this Code.(3) A Court for the relief of insolvent debtors 
has jurisdiction to review its own orders ; (4) so had a Provincial S. C. Court. (5) 
The former section did not apply to proceedings before the Special Judge under 
the Dekkhan Agriculturists’ Relief Act (XVII. of 1879), (6) but he had power 
to review an ex parte order made by him ; (7) nor was it affected by sect. 42 of 
the Lower Burma Courts Act, 1900. It was held that the former section did 
not admit of an application that a case be re -instated where, the suit having 
been dismissed under sect. 98 (now 0. IX. r. 3) for non-appearance of the parties, 
the plaintiff had by his own negligence allowed his rights under sect. 99 (now 
0. IX. r. 4) to be barred ; (8) but where a suit had been dismissed under sect. 102 
(now 0. IX. r. 8) and no application had been made under sect. 103 (now 0. IX. 
r. 9), an application for review was held admissible. (9) It has been held that 
an application for review is not a suit within the meaning of sect. 13 of the last 
Code (now represented by sect. 11) and therefore cannot operate as constructive 
ree judicata.{lO) 

The section was held to include an order in execution of a decree ; (11) 
such as one dismissing an execution case ; (12) even after satisfaction of the 
decree, the decree-holder could rc-open the matter under sect. 244 (now sect. 47) 
and sect. 623 (r. 1), on the ground that he had acted under a mistake of calcula- 
tion in fixing the amount that was due ; (13) as also an order disallowing a 


(1) Drew r. Willis, L. R. 1 Q. B. D. (1891) 
452. 

(2) Kotaghiii V, Vollanki, 4 C. W. N. 725 ; 
24M.1; 27 1. A, 197(1900). 

(3) Burra Pukeer r. Fukeer Doss, 20 W. R. 
180 (1873); and see Chandi Charan v. 
iMonranjan, 17 C. L. J. 415 (1913). 

(4) In the matter of Thacker Bhagvandas, 
Insolvent ; Creditor, Murarji, 4 B. 489 (1883). 

(5) lean Chunder v. Luchun Gope, 6 C. 699 
(1880). 

(6) Babaji v. Babaji, 15 B. 650 (1891). 

(7) Ramchandra v. Draupadi, 20 B. 281 
(1896). 

(8) Koilash Mondol t>. Nabadwip, 2 C. W. 


N. 318 (1896). 

(9) Raj Narain v. Ananga Mohan, 26 0. .508 
(1899). 

(10) Srish Chandra Pal Chowdry v. 

Triguna Prasad Pal Chowdry, 40 C. 541' 
(1913). . . 

(11) Haradhun v. Cbunde«r Mohun, W. B. 
Spec. No. p.6 6 (1862) ; Lotf Ali v. Court of 
Wards, 6 W. R. Mis. 127 (1866); Nara- 
yanbhai v. Gangakrishna, 4 B. H. 0., A. C. 
87 (1867). 

(12) Asoka Kumar i\ Khettramoni, 2 C. W. 
N. 606 (1898). 

(13) Nihatan v. Ram Button, 5 C. W. N. 
027 (1901). 



First Sohbd. 
0. 47 , r. 1. 


REVIEW. 


1357 


claim to property attached ; (1) and an application to an^end a sale certificate. (2) 
An order refusing leave to sue as a pauper under sect. 409 (now 0. XXXIII. r. 7) 
may be reviewed ; (3) also an order giving leave to appeal to the Privy Council ; (4) 
and an order refusing such leave ; (5) and an ex parte order admitting an appeal 
under sect. 5 of the Limitation Act, (6) and an order under sect. 76 of the Regis- 
tration Act of 1871 rejecting an application for registration, such order being 
in the nature of a decree within the meaning of Ijie corresponding section of the 
Code of 1859 ; (7) also an order made on an application under sect. 63 of Act II. 
of 1874, such application being a*8uit;(8) and an order dismissing for default 
an application under 0. XXL r. 89.(9) It applied to proceedings under Act 
XXVII. of 1860 in Bengal and the N. W. P.,(10) but not in Madras.(ll) But a 
decision under sect. 5 of the Court Fees Act is not open to revision ; (12) nor did 
the former section apply to proceedings under Bengal Acts VII. of 1868 or VII. of 
1880 ; (13) nor to suits and proceedings under the N. W. P. Rent Act, 1881 ; (14) 
but it did apply to proceedings under sect. 103 of the Bcmgal Tenancy Act as 
being suits between landlord and tenant.(15) It has recently been held by the 
Privy Council that a Revenue Commissioner acting under Act XL of 1859, as 
amended by Bengal Act J^II. of 1868, had no power to review his own order 
setting aside a sale held for arrears of revenue, for such an order, even if bad in 
law, was good and final as an order, and could not be altered by him.(16) 

“ Any person considering.” — Where a decree against several defendants 
has been treated as separate decrees for the purposes of special appeal, the 
Court was held to have no power to modify the decree on review in respect of 
defendants who had not applied for review, otherwise if the decree were common 
to all,(17) 

Decree or order.” — An ex parte order may be reviewed ; (18) so may an 
ex parte decree, although it is open to be dealt with under sect. 108 (now 0. IX. 


(1) Cochrane v. Heera Lai, 7 W, E. 79 
(18C7). 

(2) Eoojha Roy v. Ram Kumar, 3 C. W. N. 
374 (1899). 

(3) In the matter of Umasundaii, 6 B. L, 
R, App. 29 (1870) ; Adarji v, Manikji, 4 B. 
414 (1880). 

(4) Per Prinsep, J., in (jopinath v. Goluck, 
16 0. 291 note (1884) : contra Ameeninissa v. 
Indurjeet, 6 W. R. Mia. 97 (1866) ; in re 
Woomatara, 6 W. R. Mia. 120 (1866). 

(6) Nand Kishorc r. Ram Golam, 39 C, 
1037 (1912) ; 16 C. W. N. 1089. 

(6) Venkatrayudu v. Nagadu, 9 M. 460 
(1886) ; Mashaullah v. AhxneduUah, 13 C. 79 
(1886). 

(7) Reasut v. AbdooUah, 2 C. 131 ; 3 1. A. 
221 (1876), 

(8) Smith t. Secretary of State, 3 340 

(1878). 

(9) Swaminaj^ha v. Paul, 22 M. L. J. 148 


(1911). 

(10) in the matter of Poona Koocr, 1 C. 10 J 
(1875) ; 24 W. R. 376 ; Hamecda Bcebce v. 
Noor Beehcc, 9 W. R. 394 ; In the matter of 
Rukmin, 1 A. 287 (1876). 

(11) Sivu i’. Chenamma, 5 M. H. C. 417 
(1870). 

(12) Balkaramr. Gobind Nath, 12 A. 129, 
156(1890). 

(13) Lala Pryag v. Jai Narayan, 22 C. 419 
(1895). 

(14) Wazir Singh v. Thakur Kishori, 19 A. 
522 (1897). 

(16) Achha Mian v. Durga Churn, 26 C. 
146; 2 0. W. N. 137 (1897). 

(16) Baijnath Ram Goenka v. Nand 
Kumar Singh, P. 0., 40 0. 662 (1913). 

(17) Pegoo V, Waizooddeen, 18 W. R. 464 
(1872). 

(18) Amir Haean v. Ahmad All, 9 A. 36 
(1886). 
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r. 13).(1) When an appeal has been dismissed under scet. 651 (now 0. XLI. 
r. 11), the Lower Court has no jurisdiction to review its judgment or decree, 
that decree having merged in the decree of the Appellate Court. (2) The Code 
of 1869 only referred to review of decrees ; but where a Judge had reviewed 
an order passed confirming a sale in execution of a decree, the Privy Council 
did not treat that review as a nullity, but dealt with the case on its merits. (3) 

Clause (a). — The admisnion of a special appeal debarred a review, even 
though the person applying did not prefer the appeal ; (4) likewise if the special 
appeal has been tried and disposed of.{5) In such a case the Lower Court could 
not review so as to modify the substance of its decree, but it might for the 
purpose of correcting a clerical error ; (6) but if a review be applied for in proper 
time and before an appeal has been preferred, the Judge was held not prevented 
from proceeding upon the application for review by the subsequent presentation 
of an application to appeal to the Privy Council, and he had full power and 
was bound to proceed under the application for review ; (7) but in that case the 
application for leave to appeal had not been granted, and the Madras High 
Coui’t formerly held that the preferring of an appeal subsequent to the applica- 
tion for review, stays the review proceedings. (8) nBut the Allahabad High 
Court apparently hold a contrary opinion, for there an order passed on review, 
purporting merely to amend the original decree, was held to amount to a new 
decree superseding the original decree, and an appeal filed pending review could 
not be heard as the decree imder appeal had ceased to exist. (9) A Full Bench 
of the Madi’as High Court has now held that the review proceedings are not 
stayed by the preferring of an appeal. (10) An applicant may withdi*aw his aj)pea] 
and apply for a review,(ll) as by the cancellation of the order for admission of 
the appeal it may be taken that no appeal had been admitted or preferred, but 
not where the appeal instead of being withdrawn is actually dismissed. (12) 

Clause (c). — This does not include a judgment on a reference from a Sub- 
ordinate Judge exercising the powers of a Small Cause Court. (13) The Madras 

(1) Bibi Mutto V. llahi Begam, 6 A. 65 
(1883) ; Harihar v. Buddu, 13 0. L. R. 264 
(1883) ; Poresh Nath v. Khettro Monee, 20 
W, R. 284 (1873) ; All Azim v. Ram Maniok, 

12 W. R. 196 (1869) ; Hakimgir v. Basdeo, 

17 C. W. N. 631 (1911) ; Lai Chet Narain v, 

Rampal, 16 C. W. N. 643 (1911). 

(2) Peary Mohan v. Mohendra, 4 C. L. J. 

500 (1906). 

(3) Oirdhari Singh v. Hurdco Narain, 3 I. 

A. 230 ; 26 W. R. 44 (1876). 

(4) Lucas V. Stephen, 9 W. R. 301 (1868). 

(5) Raj Dharee v. Mohadco, 11 W. R. 611 
(1869). 

(6) Oomanund v. Suttish, 9 W. R. 471 
(1868). 

(7) Bhurrut Chunder v. Ram Gunga, 5 W. 

R. 59 (1860) ; B. L. R., F. B. 302 ; Thacoor 
Prosad v. Baluck Ram, 12 C. L. R. (1882); 

Ilurbuns v. Thakoor Proahad, 13 C. L. R. 297 


(1883). 

(8) Ramanadhan v. Narayanan, 27 M. 002 
(1904); overruled in Choma Reddi v. Ped- 
daobi Reddi, F. B., 32 M. 416 (1909). 

(9) Kanhaiya v. Baldoo, 28 A. 240 (1905) 

(10) Chema Reddi v. PeddaobiRoddi,F.B., 
32 M. 416 (1909) ; overruling Ramadhan v. 
Narayan, 27 M. 602 (1904). 

(11) Nanabhai v. Nathabhai, 9 B. H. C., A. 
C. 89 (1872) ; Pandu v. Devji, 7 B. 287 (1883). 

(12) Ramappa v. Bharma, 30 B. 625 ; 8 
Bom. L. R. 842 (1906) ; . Raru Kutfci v. 
Mamad, 18 M. 480 (1895) ;wbut see Pandu- 
rang v. Moro, 6 Bl H. C., A. C. 69 (1869), . 
where the special appeal was dismissed to 
enable an application for review to be made 
to tlie Lower Court. 

(13) Ramchandra v. Sitaram, 10 B. *68 
(1885f. 
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High Court has held that sect. 17 of the Provincial Small Cause Couit Act is 
merely directory and not mandatory, (1) but the Calcutta High Com't has held 
the contrary.(2) 

“ Discovery of new and important matter or evidence/ —Though 
review is allowed on this ground, the Privy Council have recently pointed out 
that the Code exacts strict conditions so as to prevent litigants lying on their 
oars when they ought to be looking for evidence. (3) It must be shown that 
it is primd facie evidence in the caji8e.(4:) The new evidence must be clear and 
conclusive. (5) It need not be sufficient per se to show that the previous decision 
was wrong, or be such as to cause an overpowering balance of evidence in favour 
of the applicant.(6) But the discovery of evidence not originally available 
tending to prove that a decree had been obtained by perjury is ground for an 
application for review. (7) A judgment on special appeal cannot be reviewed 
merely on the ground that new evidence to prove a fact had been discovered, (8) 
inasmuch as it would have been inadmissible to impeach the decree on the 
hearing of the special appeal itself ; (9) though it might be good ground for an 
application for review to the Lower Court.(lO) 

There has been a confttet of decisions as to whether a new and authoritative 
exposition of the law is or is not new and import-ant matter justifying the grant- 
ing of a review. On the one hand it has been held that the publication of a 
decision subsequent to the case sought to be reviewed being decided was ground 
for a review, (11) that where a review was sought on the strength of a Pull Beneli 
decision it should have been made within ninety days of that decision, (12) and 
that where a review had be(?n properly granted the case should be governed 
by any new exposition of the law laid down since ilie date of the original 
decision ; (13) also that th(‘. decision of the Privy Council in an appeal is “ new 
and important matter ” for the purposes of an application for review in respect 
of a decree made on a subsequent accrual of the same cause of action as that 
on which the decree appealed against was based.(14) On the other hand it 
has been held that a suWi^quent Full Bench case overruling the authority on 


(1) Ramaaami v. Kurisu, 13 M. 178 (1889). 

(2) Jogi Ahir v. BiHliou Dayal, 18 C. 83 
(J81K)). 

(3) K.c8sowji IsHur v. G. 1. Ry. Co., 11 
C. W. N. 721 (1907). 

(4) Ram Dliiin v. Joy Narain, 12 W. R. 
530 ; 8 R, L. R. App. 30, note (1809). 

(5) Hoora Lall / Ram Taruck, 23 W. R. 
323 (1875) ; ace Malmbii- Prasad v. Collector 
of Allahabad, 36 A. 277 (1914), where a suit 
had been dismissed on two grounds, new 
evidence on one alone is not ground for 
review. 

(6) /n re Appa Rao, 10 M. 73 ; 13 T. A. 155 
(1880). 

(7) Munshi Mosuful v. Surendia, 16 C. 
W. N. 1002 (1912) ; Abdul Huq v. Abdul 
Hafiz, 14 C. W. N. 095 (1910); Lakhmi i\ 


Nur Ali, 38 C. 930 (1911) ; 15 C. W. N. 1010. 

(8) Bhyrub Nath v. Rally Chundcr, 16 W. 
R. 112 (1871). 

(9) Jackammal r. Palucappa, 5 M. H. C. 
404 (1870). 

(10) Panchanan c. Radha Nath, 4 B. L. R. 
213 (1870) ; Nand Kishoro {in re the Petition 
of), 32 A. 71 (1909). 

(11) Achuta V. Mammavu, 10 M, 357 
(1880); Banco Porshad v. Radha Pershad, 
15 W. B. 143 (1871). 

(12) Forbes v. ByanutooUah, 10 W. R. 415 
(1868). 

(13) Shama Churn v, Bindabun, 9 W. R. 
181 (1808); Bura Boodlio v. Koylash 
Chuuder, 6 W. 11. 100 (1806). 

(14) Waghelau.Masludin,13B.330(1888); 
Ram Lai v. Kalka, 33 A. 500 (1911). 
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which the judgment sought to be reviewed had been based, (1) or the discover} 
of a fresh authority, (2) were not grounds for granting an application for review 
In the last cited case it was, however, held that when a Court is satisfied that its 
judgment had proceeded upon an erroneous view of the law this rule allowfi 
a review. A new exposition of the law is, however, not a just and reason- 
able cause for not having applied for a review within the time prescribed for 
such application. (3) ^ 

“ After the exercise of due diligence.” — This is the effect of the decisions 
in the cases cited, (4) in the second of which it was held that although the 
petitioner stated he did not know of the existence of the evidence at the time 
the suit was tried, it by no means followed that he ought not to have known of it, 
and that if he had made due search he might not have discovered it. 

“ Could not be produced.” — This must be proved to the satisfaction of 
the Court before it grants an application for review ; (5) but an application 
for reviewhaving been admittedon other grounds, fresh evidence maybe received, 
though no reason has been assigned for its non-production at the original 
trial.(6) ^ 

“At the time when the decree was passed.” — This rule does not 
authorize the review of a decree which was right when made, on the ground of the 
happening of some subsequent event.(7) 

“ Mistake or error.” — If the mistake or error is on the face of the judgment, 
or if it is shown that the decision has proceeded upon a mistaken view of the 
law, (8) or if the error be on the face of the record, (9) or or the face of the judgment 
or the decree, it is clear that it is irregular and incorrect or not in compliance 
with the provisions of the law, a review lies.(lO) The absence of a formal finding 
on an issue tried and decided by a High Court is not an error calling for review 
of judgment.(ll) 

“Any other sufficient reason.” — Whilst an error on a point of law is a 
ground for review, (12) the reason is not confined to cither positive error in law 


(1) Amrit Lai v. Madlio Das, 0 A. 292 
(1884) ; BOO also Madhuh Chundor v. Kadliika, 
7 W. R. 405 (1807) ; Dwarkanath v. Manick 
Chunder, 9 W. R. 102 (1868). 

(2) Vellaya r. Jaganatha, 7 M. ‘307 
(1883); see also Banco Pershad r. Radha 
Pershad, 15 W. R. 143 (1871); Chaudi 
Charan v. Monoranjan, 17 C. L. J. 416 (1913). 

(3) Bhama Churn v. Bindabun, 9 W. R. 
181 (1863); Bura Boodho v. Koylash 
Chunder, 6 W. R. 100 (1866); Punohanan 
r. Gurudas, 9 B. L. R. 187; 18 W. R. 317 
(1872). 

(4) Seetanath v. Sham Soonduree, 14 
W. R. 26 ; 8 B. L. R. App. 37 (1870) ; Heera 
Lall V, Ram Taruck, 23 W. R. 323 (1876). 

(5) Dwarkanath v. ICishenlall, Marsh, 563 


(1863) ; Omrao Thakoor v. Gocool Mundul, 
16 W. R. 7 (1871) ; Nubokishore v. Jadub 
Chunder, 20 W. R. 420 (1873). 

(6) Bihari Lai v. Trailakhomayi, 3 B. L. R., 
A. C. 346 (1869). 

(7) Kotagiri v. Vellanki, 24 M. 1 ; 27 1. A. 
197; 4 C. W. N. 726 (1900) ; 2 Bom. L. R. 
771. 

(8) Sharup Chand v. Pat Bassce, 14 C. 627 
(1887). 

(9) Husaini v. Collector of Muzaffarnagar, 
11 A. 176 (1889). 

(10) Barhamdeo v, Banarsi, 3 C. L. J. 110 
(1901). 

(11) Sabapathi v, Subraya, 2 M. 68 (1878). 

(12) Koh Poh V. Moung Tay, 10 W. R. 143 
(1868). 
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>r new evidence to be brought forward which could not be produced on the 
irsb hearing.(l) And the cases do not limit the discretion of the Court, in 
laying what reason is good and sufficient or what may be so far requisite 
;o the ends of justice as to support an application for review.(2) The Court 
nust decide this in each case on its own circumstances. The reason must be 
)ne sufficient to the Court before which the application for review is made, 
[t may depend upon a question. of law or upon a question of fact or of mixed 
aw and fact. It is not limited only to the cases in which the right to review is 
jxtended in Bngland.{3) It cannot, moreover, be treated as an universal rule 
ffiat no point can be raised on an application for review which has already 
^een discussed and decided on the original hearing or that no new point which 
ivas not raised on the hearing can be argued on the application for review. 
In each case the Court must consider and decide whether a review is necessary 
to correct any evident error or omission or is otherwise requisite for the ends 
of justice. (4) The following cases therefore are cited, as instances only, of the 
exercise of the power, which, however, is not limited to such cases. Where a 
Court wrongly excluded material evidence j (5) or refused to admit additional 
evidence on appeal ; (6) on the parties and the Judge were under a misappre- 
hension as to the contents of a document, or the Judge alone was misled on the 
point ; (7) or the Judge in deciding the case omitted to consider the efEect of 
important documei\tary evidence filed with the plaint, which was not taken 
issue upon, and which materially affected the merits of the case ; (8) or the 
question of limitation ; (9) or discredited material documentary evidence with- 
out inspecting it, or declared the report of a Commissioner unworthy of reliance 
because he was a muharrir,(10) or omitted to try a point which was urged before 
him, (11) by mistake; (12) or had placed the onus of proof on the wrong party; (13) 
it was held that there was sufficient ground for granting a review. As also 
in the case of omissidn to serve the respondent with notice of appeal 
and his consequent absence at the hearing ; (14) or the dismissal of a suit for 
non-joinder of parties necessary under sect. 85 of the Transfer of Property 
Act ; (15) or the dismissal on the technical ground that the stamp was originally 
insufficient, but which was subsequently found to have been sufficient ; (16) or 


(1) Reasut Hossein v. Abdullah, 2 C. 131 ; 
31 A. 221 (1876). 

(2) Ib. As to the generality of these 
terms, see Gopal Chandra Lahiri v. Solomon, 
13 C. 62 (1886) ; and the case in next note. 

(3) Amir Hasan v. Ahmad Ali, 9 A. 36 
(1886). 

(4) Chintamani v. Tyari Mohan, 6 B. L. R. 
176 (1870) ; 16 W. R. E. B. 1 ; Bhawabal v. 
Rafendra, 6 B. L. R. 321 (1870); Hnree 
Pershad v. Nund Kishore, 17 W. B. 479 (1872) ; 
Kalu V. Vishram, 1 B. 643 (1877). 

(6) Reasut v. Abdullah, 2 0. 140 ; 3 I. A. 
221 (1876). 

' (6) Bam LaU v. Rung Lall, 17 W. R. 47 

(1871). 

(7) Gopal Chandra u. Solomon, 13 C. 62 


(1886). 

(8) Mahadeva v. Sappani, 1 M. 398 (1878). 

(9) Rarau Rai c. Dayal Singh, 16 A. 389, 
394 (1894). 

(10) Abdul Rahim v. Racha Rai, I A. 363 
(1877). 

(11) Hussun Ali v. Nasirooddeen, 16 W. R-. 
134 (1871) ; Beharee Lall v. Troyluckho, 12 
W. R. 223 (1869) ; 3 B, L. R., A. C. 346. 

(12) Wise r.Huro Lall, 16 W.R. 160(1871). 

(13) Harihar v. Madab Chandra, 8 B. L. R., 
P. C. 680 (1871). 

(14) Ghansham v, Lai Singh, 9 A. 61 (188Q}. 
(16) GirishChunderv. Juramoni,6C.W.N. 

83 (1900). 

(16) Ali Akbar v. Khurshed, 27 A. 695 ; 2 
A. L. J. 466 (1906). 

4 S 
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where the point was raised for the first time in delivering judgment ; (1) or 
the Judge had made an error in calculation ; (2) or had based his decision on 
a d(^cree which was subsequently set aside on appeal.(3) The production of 
an authority, which ought to have been but which was not cited at the first 
hearing, laying down a view of the law contrary to that taken by the 
Judge, is sufficient ground, (4) though formerly it was held otherwise.(5) So 
where the Privy Council had given an authoritative exposition at variance with 
the decision of the High Court on which the decree sought to be reviewed had 
been based a review was allowed. (6) 

A decree against a minor properly represented in the suit cannot be re- 
opened on revi(iw by the minor on attaining majority, on the ground that the 
decree did not reserve an opportunity to him to show cause against it on attain- 
ing majority, (7) hut otherwise where the Com’t passing the decree in terms of a 
compromises against a minor did not inquire into the circumstances which led 
to the filing of the petition of compromise nor granted any leave to compromise 
under sect. 462 (now 0. XXXII. r. 7). (8) Where, however, be seeks to set 
aside a decree on the ground that the compromise made by his guardian and 
on which the decree was based was fraudulent, his' remedy was formerly held 
to be by suit and not by way of review.(9) But by a later decision it was held 
that fraud practised upon a party in connection with a petition of compromise 
was a good ground for reviewing tlie decree made thereon.(IO) A mistake in 
copying out a petition of compromise may not itself be a good ground for r6‘,view, 
but coupled with an allegation of fraud it i8.(ll) 

A review has been refused to be allowed on the ground that if the facts 
liad been better or more fully placed before the Court the decision would have 
been different, (12) even coupled with the fact that there was a subsequent decision 
of the" Privy Council on the point, the petition being seven years after the decision 
sought to be reviewed ; (13) or merely to supply defects on the part of pleaders 
in their conduct of appeals ; (14) or to enable the Court to reconsider its judgment 
on the same evidence ; (15) or on the ground that the Court improperly neglected 
to examine a witness, if the objection was not taken when the case was heard 
by the Court of Appeal; (16) or that the Court’s decision is contrary to the 


(1) Gungapershad v. Maharani, 12 I. A. ^>1 
(1884); Sulliman v. New Oriental Bank, 15 
B. 274 (1890). 

(2) Mirza Akbur v. Mullick, 25 W. R. 03 
(1875). 

(3) Mooraree v. Mahomed Akmal,22 W.B. 
161 (1874). 

(4) Muhammad Yusuf v. Abdul Rahman, 
16 I. A. 104 (1889) ; Jatra v. Aukhil, 24 C. 
336 (1896). 

(6) Ellem w. Basheer, 1 C. 186 ; 24 W. R. 
382 (1876). 

(6) Bane© Pershad v. Radha Pershad, 16 
W. R. 143 (1871). 

(7) Cursandas v. Ladkavahu, 19 B. 671 
(1895). 


(8) Barhamdeo v. Banarsi, 3 C. L. J. 119 
(1901 ) ; see also Aushootosh v. Tara Prasanna, 
10 C. 012 (1884). 

(9) Ib. 

(10) Rasik Chandra v. Rajani Ranjan, 10 
C. W. N. 286 (1905). 

(11) Ib. 

(12) Chundcr Churn Loodunram, 26 
W.R. 324 (1870). 

(13) Jadub Ram v. Ram Loohun, 19 W. R. 
189 (1873). 

(14) ProBunnonath v. Judoonath, 9 W. R. 
589 (1868). 

(15) Laohman v. Mohan, 2 A. 606 (1879). 

(16) Munshad v. Luchmeeput,9 W.R. 129 
(1868). 
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weight of evidence. (1) The Pj'ivy CounciJ has, however, held tliat the derision 
in the last-mentioned case does not limit the discretion of the Court in saying 
what reason is good and sufficient or what may be so far requisite to the ends 
of justice as to support an application for rcview.(2) That the Appeal Court s 
decision was based on a ground first raised in appeal was held no reason for 
granting a review. (3) And grounds which virtually disclose reasons for an 
appeal from a decision cannot, it has been said, be the bases of a review.(4) 
It has also been held that a point^raised on appeal but abandoned in argument 
cannot ordinarily be a ground for review ; (5) and that the fact that one 
Divisional Bench of the High Court has decided a point at varian(*e with the 
decision of another Divisional Bench is not. such a ground. (6) 

May apply.”— The proceedings taken to obtain a review pass through 
three stage.s. In the first place the party apjfiies for a rule, which application 
is either granted or rejected. This is the first stage. If the rule is granted 
the other side shows cause;, upon which the rule is made absolute or discharged. 
This is tlu; second stage. The last stage is where, if the ruh; is made* absolute, 
the case is directed to l|i; reheard, and an order or decree passed upon such 
hearing. The application should if possible be to the Judge who passed the 
decree or order sought to be reviewed ; or as the Privy Council has put it : — 
“We do not say that there might not be cases in which a review might take 
place before another and a different Judge ; because death or some other un- 
expected or unavoidable cause might prevent the Judge who made the decision 
from reviewing it ; but we do say that such exceptions a>To allowable only ex 
necessitate. Wi; do say that in all practicable casts the same Judge ought to 
review.” (7) Expedition in presenting a petition for review is indispensable. (8) 
A party applying must show that there is good and sufficient cause for granting 
the review before he can be heard to argue that the decision is erroneou8.(9) 
There may bo excc^ptional circumstances which will warrant the Judicial Com- 
mittee in allowing, even after an order of His Majesty in Council has issued 
upon their report, a re-hearing at the instance of one of the parties ; but this 
is an indulgence with a view mainly to prevent irremediable injustice when by 
some accident, without any blame, the party has not been heard, and an order 
has been made, inadvertently, as if he had been heard.(lO) An application 
for review is the proper methodof setting aside a decrccmade on acompromise.(ll) 
As to whether a second application can be made for review, see r. 9, post. 


(1) Nasiruddin v. Indronarayaii, B. L. K., 
F. B. 307 ; 5 W. R. 93 (1866). 

(2) Reaaut v, AtulooUah, 2 C. 140 ; 3 1. A. 
221 (1876). 

(3) Cowell V. Mofiadeb, 17 W. R. 182 
(1872). 

(4) Sheo Ratan v. Lappu Kuar, 6 A. 14 
(1882) ; but see Amir Hasan v. Ahmad Ali, 9 
A. 36 (1886). 

(6) Sabapathi v. Subraya, 2 M. 68 (1878). 

(6) Nobocn Kisbon v. 8hib Persbad, 9 W. 
R. 161 (1868). 

(7) Moheshur Singh v. Government of 


India, 3 W. R. 46 ; 7 Moo. I. A. 304 (1869) ; 
followed in Surut Soonduree v. Rajendur 
Kishore, 9 W. R. 126 (1868) ; and see 0. 
XLVII. r. 2.' 

(8) Moheshur Singh v. Government of 
India, 3 W. R. 46 ; 7 Moo. I. A. 30 (1859). 

(9) Bhowabal v. Rajendra, 6 B. L. R. 321 
(1870). 

(10) In re Appa Rao, 10 M. 73 ; 13 I. A. 
166 (1886). 

(11) Aushootosh V, Tara Prasanna, 10 C. 
612 (1884). 
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Review of judgment.*’ — “Review of judgment ’’and “review of decree ” 
are used interchangeably in sect. 114 and in 0. XLVII. rr. 1 and 2.(1) Where 
on an application for review on several points the Judge allowed it on only 
one point which might have been dealt with under sect. 206 (now 152), it jvas 
held still to be an application for review ; (2) and an order for amendment of 
a decree under that section is an order passed upon review of judgment within 
the meaning of Art. 179, Schedule 11. clause (5) of'the Limitation Act. (3) As 
a general principle no review can be admitteji of a judgment passed on a com- 
promise ; (4) though where it is necessary to set aside a decree made upon a 
compromise, the proper course is by way of review.(5) The expression “ review 
of judgment ” has been held to include an amendment of decree that does not 
necessitate any alteration in the judgment.(6) 

Practice. — An application for review commences ordinarily with an ex 
parte application under this rule. The Court may then either reject the applica- 
tion at once,- or may grant a rule calling on the other side to show cause why 
the review should not be granted. In the second stage, the application may 
either be admitted or rejected ; and it is obvious thq.t the hearing of this rule 
may involve, to some extent, an investigation into the merits. If the rule is 
discharged the case ends. If, on the other hand, the rule is made absolute, 
then the third stage is reached, the case is re-heard on the merits, and may 
result in a repetition of the former decree or in some variation of it. Though 
in one aspect the result is the same whether the rule is discharged or on the 
re-hearing the original decree be repeated, in law there is a material difference, 
for, in the latter case, the whole matter having been re-opened, there is a fresh 
decree. In the former case the parties are relegated to, and still rest on, the 
old de<5rec.(7) In practice, however, these three stages are not always kept 
distinct, but are sometimes combined.(8) The Allahabad High Court has held 
that it is not necessary that an application for review should be accompanied 
by a copy of the decree, order, or judgment sought to be revie wed.(9) It has 
been held that the Code does not contemplate that the Court on being satisfied 
of the existence of good grounds for review, should (instead of making an order 
admitting the review) admit the new evidence and hear the case, not on the 
merits but as to admissibility of review on the basis of such evidence taken with 


(1) Kali Prosunno v. Lai Mohun, 25 C. 268 
(1897) ; 2 C. W. N. 219. 

(2) Joykishen r. Ataoor Hohoman, 6 C. 22 
(1880). 

(3) Aushootosh v. Tara Prasanna, 10 C. 
612 (1884). 

(4) Pormessurec v. Bomeezooddeen, 5 
W. R. 226 (1866). 

(5) Auahootosh r. Tara PraBanna, 10 C. 612 
(1884). See Srish Chandra Pal i^owdiy v. 
Trignna Prasad Pal Chowdry, 40 C. 541 
(1913). As when there has been fraud, 
Basik Chandra v. Bajani Banjan, 10 C. W. N. 
286 (1905). 

(6) Kali Prasanno Roy v. Lai Mohun Quha, 


2 0. W. N. 219 (1897) ; dist. in Raghu Nath 
Ghoshal v. Mafakshar Hossain, 5 C. W. N. 
192 (1900) ; 8. c., 28 C. 177. As to remedy 
in case of mistake in decree, see Jogoswar 
Atha V. Ganga Bishnu, 8 C. W. N. 473 (1904). 

(7) Vadilal v. Fulchand, 30 B. 56 ; 7 Bom. 

L. R. 664 (1906). ‘ " 

(8) Lekhraj v. Kanhya Singh, 18 W. R. 
494 (1872). 

(9) Wajid Ali v. Nawal Kishore, 17 A. 213 
(1893); but see Adarji Edulji v. Manikji 
Edulji, 4 B. 414 (18^); and as to the 
Calcutta High Court, r. 2, C!h. XI. Part II, of 
the Appellate Side Rules. 



REVIEW. 


1366 


fUMX OUHSU. 

0 . 1 . 

other evidence in the case, and finally reject the review on the ground that the 
new evidence so taken did not assist the applicant.(l) 

" Party who is not appealing . . . may apply.” — This is the effect 
of the decision in the case cited.(2) 

Appeal — An appeal lies in certain cases from an order granting a review. (3) 
But it does not lie from an order rejecting an application for review. The 
proper procedure where that is open is to app^l from the order sought to be 
reviewed.(4) No appeal lies from an order on review amending a sale certifi- 
cate, (5) or of an order dismissing an execution case for non-payment of process 
fee8.(6) Where a decree-holder made an application under sect. 108 (now 
0. IX. r. 13), to set aside an adjustment of decree, and on its being refused 
applied that the application be treated as one for review, and on its refusal 
appealed against the order under sect. 108, and also took tlie ground that the 
review should have been allowed, the Appeal Court refusing to interfere with the 
order under sect. 108 could not, it was held, remand the case in regard to the 
application for review.{7) See r. 7, fost 

Limitation. — Under the Code of 1859 the ptuiod of limitation was 
ninety days as prescribeM by sect. 377 of that Code. Now it is governed by 
the Limitation Act IX. of 1908, Sched. I., Arts. 161, 162 and 173. The pendency 
of a special appeal is not “ a just and reasonable cause ” for extending the 
time for the admission of an application for review. (8) Where there were a 
number of ytro forma defendants and the decree was against “ the defendant,” 
an application for review by one of the fro forma defendants made within three 
months of an application for execution against him, though five years after the 
decree, was not barred. (9) As to the effect of an application for review in 
calculating the limitation on appeals there was a divc.rsity of opinion in the case 
cited, (10) Rampini, J., holding that the general rule for extending the time to 
prefer an appeal and for excluding the time taken up in prosecuting an application 
for review is, that the delay may be excused if the applicant can show that he 
had reasonable grounds for applying for a review instead of prcfeiring an appeal ; 
and Mookerjee, J., liolding that the general rule deducible from judicial decisions 
is that a hond fide application for review presented and prosecuted with due 
diligence should, except in special cases, be regarded as a sufficient cause for not 
presenting an appeal within the prescribed period. 

Court fees. — On an ajlplication to review the portion of a decision relating 
to costs only, the applicant must pay stamp duty on the entire claim of the 


(1) Puraiidor Kamnarain, 14 C. L. J. 103 
(1911). 

(2) Bunkoo v. Basoomtmwa, 7 W. H. 166 
(1867). 

(3) 0. XLVil. r. 7. 

(4) Vadilal v. Pulchand, 30 B. 66 ; 7 Bora. 
L. B. 664 (1906) ; Nanda v. Bamji I^al, 3 
A. L. J. 119 (1906) ; and 0. XLVII. r. 7 and 
tlio cases thereunder; but see Beasut v. 
Abdoollah, 3 C. 141 ; 3 1. A. 221 (1876). 

(5) Boojha Roy v. Bam Kumar, 26 C. 629 ; 


3 0. W. N. 374 (1899); so© also Saddo Kunwar 
r. Bansi Dhar, 23 A. 476 (1901). 

(6) Baja Pudmanund Singh v. Doorga 
Pershad l)oolx;y, 4 C. W. N. 39 (1899). 

(7) Nanda v. Bamji Lai, 3 A. L. J- 111 
(1906). 

(8) Lucas c. Stephen, 9 W. B. 301 (1868). 

(9) Bunkoo v. Basooinunissa, 7 W. R. 166 
(1867). 

(10) Gobinda Lall v, Shibdas, 33 C. 1323 
(1906) ; 10 Os W. N. 986 ; 3 Q. L. J. 646. 
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suit under Art. 5, Sched. I. of the Court Fees Act ; (1) but the Bombay High 
Court have held that the Court fee need only be suflicieiit to cover the amount 
of the claims in regard to which review was sought. (2) In calculating the 
eighty-nine days within which an application for review may be presented 
on payment of half the fee leviable on the plaint or memorandum of appeal 
under Art. 5, Sched. 1. of the Court Fees Act, 1870, the time during which the 
Court is closed for vacation cannot be excluded.(3) 

2. An application for review rf a decree or order of a 
To whom applications Court, not being a Higli Court, upon some 
for review may be made, ground other than the discovery of such 
new and important matter or evidence as is referred to 
in rule J or the existence of a clerical or arithmetical mistake 
or error apparent on the face of the decree, shall be made only 
to the Judge who 'passed the decree or 'made the order sought to 
be reviewed; but any such application may^ if the Judge who 
passed the decree or made the order has ordered notice to issue under 
r^de 4, sub-rule (r^), proidso (a), be disposed of by his successor. 

To whom applications for review may be made.— This rule combines 
sect. 624 of Act X. of 1887 and the last clause added to sect. 626 of 
Act XIV. of 1882 by Act VII. of 1888. The wording has been changed, and 
the rule has been framed to include orders as well as decrees, the words “ or 
the existe'nce of a'’ have been substituted for same and tlu^ word “ arithm^ieal 
mistake '' added. 

“Ifpon some ground other than.’^ — This does not include supposed 
errors of judgment ; (4) nor the ground that the order complained of was made 
in the absence of or without notice to a party. (5) But where a minor on attain- 
ing majority applied to set aside a decree made on a compromise during his 
minority on the ground that the Court did not inquire into the circumstances 
which led to the filing of the petition of compromise, and that the record showed 
no leave to compromise had been granted under sect. 462 (now 0. XXXII. r. 7), 

4 was held that the successor to the Subordinate Judge who heard the oi’iginal 
jase was competent to entertain the application for re view. (6) 

^^New and important matter.^^— A decision of the Privy Council in an 
ippeal has been held to be new and important matter for the purposes of an 
ipplication for review in respect of a decree made oh a subsequent accrual of 
the same cause of action as that on which the decree appealed against was 
based.(7) See also notes to r. 1. 


(1) Nobin Chundra v, Mohamed Uzir, 3 (6) Khema Kanuji v. Dhanji Pramji, 14 B. 

3. W. N. 292 (1898). 101 (1889). 

(2) In re Manohar G. Tambukar, 4 B. 26 (6) Barhamdeo v. Banarsi, 3 0. L. J. 119 

*^ 79 ). ( 1901 ). 

(3) In re Kota, 9 M. 134 (1886). (7) Waghela «>. Masludin, 13 R 330 (1888) ; 

(4) Behari T^U v. Mungolanath, 6 C. 110 Ram Lai r. Kalka, 33 A. 666 (1911). ‘ 

1879). 
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Shall be made/^ — The remaxib of tlie Privy Council in regard to ex- 
pedition in presenting applications for review should be borne in mind. Their 
Lordships said, “ We do not say that there might not be cases in which a review 
might take place before another and a different Judge ; because death or some 
other unexpected and unavoidable cause might prevent the Judge who made 
tlie decision from reviewing it ; but we do say that such exceptions arc allow- 
able only ex necessitate. We do say that in all practicable cases th(‘ 
same Judge ought to review; and that for the attainment of that object, 
expedition in presenting a petitiop for the review is indispensable, and the 
only practical course for attaining that end is by accelerating the hearing of 
the review before accident or unexpected events shall have removed the original 
Judge/’ (1) 

Made.” — Wlierc a petition for review of judgment is presented to the 
Judg<‘, who delivered it and he directs notices to issue thereon, (2) or directs 
the application to bo entered on the register and that the fees for service of 
notice be deposited, and is then transferred, his successor has jurisdiction to 
make the order sought to be revised.(3) In such cases the grounds for review 
are not confined to those mentioned in this rule. But it would be otherwise 
where the Judge to whom tlic petition was presented merely ordered a copy 
of the decree to be produced and did not issue notice. (4) The Allahabad High 
Court, however, liave construed “ made ” to include a hearing and determination 
of the application for review. (5) This variance of opinion has been set at rest by 
the concluding clause of this rule, which has affirmed the decisions of the High 
Courts of Calcutta, Madras, and Bombay. 

“ Only to the Judge.” — The primary intention of granting a review is 
a reconsideration of the same subject by the same Judge as distinguished from 
an appeal, which is a hearing before another tribunal. (6) If a Court has been 
abolished and its business transferred to another Court presided over by another 
Judge, the latter cannot entertain an application for review except in the cases 
mentioned in this rule ; (7) nor can a Judge by transferring a case to his own 
file confer on himself tlie power to review an order of dismissal pronounced by 
a Judge subordinate to him. (8) A Judge of a Mofussil Small Cause Court has 
jurisdiction to review a case tried by his predecessor subject to the provisions 
of this rule. (9) 


8. The jffomions as to the form of pr^erring appeals shall [». eas,] 
Fontt of oppiicotiosi WiUtcUis uvutO/fi^'iSy to appheatious for 

tor loviow* reviow* 


(1) Moheshur yingli v. Government of 
India, 3 W. R. 46 ; 7 Moo. I. A. 304 (1869). 

(2) Karoo Singh v. Duo Narain, 10 C. 80 ; 
13 0. L.‘R. 261 ( 1883) ; Ramasami v. Km isu, 
13 M. 178 (1889) ; Ganpat v. Jivan, 16 B. 603 
(1891). 

(3) Fazel Biswas v. Jamadar, 13 0. 231 
(1886). 

(4) Cheru v. Cheru, 12 M. 609 (1889). 

(5) Panoham v. Jhinguri, 4 A. 278 (1882). 


(6) Moheshur Singh v. Government of 
India, 3 W. R. 45 ; 7 Moo. I. A. 304 (1869) ; 
Shamsor Ali v. Jagannath, 17 0. W. N. 403 
(1912). 

(7) Sarangapani v. Narayanasami, 8 M. 
567 (1886). 

(8) Golam v, Hurrish Obunder, W. R. 
(1^4), Mis. 29; Ram Nath v. Gowhur, 2 
N. W. P., H. 0. 230 (1870). 

(9) Shumsher v. Kurkut, 6 C. 236 (1880). 
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Form of appUcations for review— This rule oonteqioiids with sect. 
625 in the Codes of 1877 and 1882, save that “ prmwns ’’^has rabstituted 

hi ‘‘rules herdnb^ore conidned” &ni‘‘prrfemtig ica mahng,” Applica- 
tions for review should be drawn up in the same manner as applfcations for 
the admission of special appeals, and should set forth concisely the grounds of 
objection to the decision sought to be reviewed.(l) The Bombay High Court 
Ims held that the petition for review must be aoooinpam^ by a copy 
„[ the decree, nought to be reviewed ; (2) but the Allahabad High Court has 
JieJd fJw oontrary.(3) li the grounds of wew are certified they should be 
:?ortified by the pleader who appeared originally in the appeal.(4) In granting 
i review tlie Court should not travel beyond the grounds mentioned in tlic 
application for review. (5) 

4. (1) Where it appears to the Court that there is not 
Application where re- Sufficient ground for a review, it shall reject 
the application. 

(2) Where the Court is of opinion that the application for 

AppUcation where review should be granted, it shall grant the 
granted. same : 

Provided that — 

(a) no such application shall be granted without previous 

notice to the opposite party, to enable him to appear 
and be heard in support of the decree or order, a 
review of which is applied for : and 

(b) no such application shall be granted on the ground of 

discovery of new matter or evidence which the 
appheant alleges was not within his knowledge, or 
could not be adduced by him when the ^decree or 
order was passed or maiie, without strict proof of 
such allegation. 

Applications where rejected and when granted.— This rule embodies 
part of sect. 378 of Act VIII. of 1859, and corresponds, save for the 
Words in italics and the omission noted below, with sect. 626 of the Codes of 
1877 and 1882. In Act VIII. of 1859 the first danse ran, “ If the Court shaU 
be of opinion Aat there a/re not any sufficient grounds for a review, it shall reject the 
application ; the present wording of that clause was adopted by Act X. of 
1877. In the second clause that Act added the words ** application for the^* 
before “ review and substituted “ should he granted ” for “ d^ed is necessary to 
correct an evident error or omission or is otherwise requisite for ihejMs of justice** 

(J) Mahodaji v, Vifchal, 1 B. H. C. 186 (4) Rousseau v.Pmto, 10 W. B. 64(1868); 

(1864). ToongOung«. British In^SteamKavigatioii 

(2) Adarji Edulji v, Manikji Edulji, 4 B. Co., 24 B. 430 (1876). 

414 (1880): (6) Puma Chandra v. Nil Madhnb, 6 

(3) Wajid Ali v. Nawal Kishore, 17 A, 213 ' C. W. N. 486 (ISOl). 

(1893). 



aad “ ^Towl ifm same ** for ** grant the mneto ” Eroviao (6) ms added by the Code 
of 1877. The present Code has substituted “ wlme ” for and added the 
words and ** or made appearing in italics, but has omitted the 

words ** aid 1M JudgeshdlrecmdwUh Ms om. hand his reasons for opinion** 

before the first proviso. (1) Clause (o) of the former section has been embodied 
in r. 2, ante. The form of Notice is given in the First Schedule, Appendix G, 
No. H. 

This rule applies to orders rejecting or admitting reviews and not to judg- 
ments on review.(2) A decree of §. Ifivision Bench of the High Court dismissing 
an appeal for default in depositing the estimated costs of preparation of the 
paper book can only be set aside by an order under this rule.{3) 

An application for review involves three stages. It commences ordinarily 
with an ex parte application under sect. 823 (now 0. XLVII. r. 1). The Court 
then may either reject the application at once, or may grant a rule calling on 
the other side to show cause why the review should not be granted. In the 
second stage the application may either be admitted or rejected ; and it is 
obvious that the hearing of the rule may involve, to some extent, an investiga- 
tion into the merits. If the rule is discharged, then the case ends. If, 
on the other hand, the rWe is made absolute, then the third stage is reached, 
the case is heard on the merits, and may result in a repetition of the former 
decree or in some variation of it. Though in one aspect the result is the same 
whether the rule is discharged or on the re-hearing the original decree be repeated, 
in law there is a material difference, for, in the latter case, the whole 
matter having been re-opened, there is a fresh decree. In the former 
case* the parties are relegated to, and still rest on, the old decree.(4) In 
practice these three stages are not always kept distinct, but are sometimes 
combined. (5) 

Shall reject the application.'' — Such rejection cannot alter the 
judgment sought to be reviewed or the decree founded upon it, and nothing 
which the Judge says with reference to his refusal to grant the review can be 
binding so as to alter such judgment or decree. (6) Where on special appeal 
the case was remanded for trial of a particular issue, and an application for 
review was made in order that the suit might be remanded for the trial of another 
issue, it was held that as that would involve going through the record 
again the application could not be granted, as it would in fact be to grant a 
second special appeal. (7) 

“ Shall grant the same." — Under the CJode of 1859 which provided 
that where an application for review was beyond the prescribed time a Judge 
should record his reasons for admitting it, such proceeding and the order 


(1) See Thakw Shunker Buksh v. Bal- 
want Singh, 4 C. W. N. 203 (1899) ; s. c., 27 
G. 333. 

(2) Apoar v. Howah Bye, i Ind. Jur. N. S. 
237 (1866). 

(3) Fatimunnissa v. Deoki Peishad, 24 C. 
360 (1896). 

(4) ^adOal v. Fukhand, 30 B. 56 (1905) ; 


7 Bom. L. E. 664. 

(5) liekhraj ». Kanhya Singh, 18 W, E. 
494 (1872). 

(6) Eamhurry v, Mothoor Mohnn, 20 W. E. 
460 (1873). 

(7) Juggohundhoo v. Wise, 12 W. K. 400 
(1869). 
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admitting tlie- review could be made in one and the same proceeding.(l) An 
order intended to operate as an order for review is not invalidated by an irregu- 
larity in its form by reasons of which it purports to be an order made on an 
application to set aside the decree and restore a suit for trial.(2) The 
order made under this rule is not one on the re-hearing of the case on review ; 
that comes later. (3) Although a District or Assistant Judge or Special Judge 
under sect. 74 of the Dekkhan Agriculturists Relief Act is not governed by 
this Code, he has discretion to grant a review on the ground of mistake, (4) 
or non-service of notice ; (5) and he may ijpview an ex parte order ; (6) but 
notice of the application must be served on the other side. (7) The Codes of 
1877 and 1882 required the Judge granting an application for review to record 
with his own hand his reasons for his opinion, and it was held that this 
should be done before the review of judgment was granted. (8) The failure 
to do so did not necessarily make the act one without jurisdiction, (9) but 
such an order was bad and the case must be remanded. (10) This was not a 
liard-and-fast I'ule ; the words were directory, and the order was not necessarily 
invalid, though there might be cases in which it was necessary in the interests 
of justice that tlic ■ reasons should be recorded, and in such oases the 
recording would be essential to the validity of the*’- order. (11) In granting 
a review the Court should not travel beyond the grounds mentioned in the 
application for review.(12) 

Clause (a). — Notice must be served on the opposite party to appear before 
a suit can be revived ; (13) but not in the case of a review of an application for 
the admission of a special appeal, as such application being ex parte, a review 
of the same is also ex parte.(li) In the Codes of 1B77 and 1882 this clause only 
made mention of decrees and not orders. The omission has been rectified by 
the present rule. 

Clause (h). — Lord Romilly,M.R., said, Re-hearing a cause upon obtaining 
fresh evidence is a most dangerous practice. It is the duty of suitors to bring 
for^vard all their evidence at the first, and nothing would be more mischievous 
than j)0 allow the principle to prevail, that a person should endeavour to get 
a case heard upon imperfect evidence, and trust to succeeding on that evidence, 
and tlien, when it is found that he has not succeeded, to bring forward further 
evidence.” (15) Wlien a Judge wrongly construed a document, an application 


(1) Aujonnissa v. Sarj Kant, 11 W. R. 66 
(1869); s. o.,2B. L. E. A. C. 181. 

(2) Manioka v. Gurusami, 23 M. 496 (1899). 

(3) Rajendro Protab v. Bhowabul, 14 
W. R. 106 (1870). 

( 4 ) Badaricharya v. Ramchandra, 19 B. 1 13 
(1893). 

(6) RamRing v. Babu, 19 B. 116 (1893). 

(6) Ramohandra v. Branpadi, 20 B. 281 
(1896). 

(7) Rupchand v. Balvant, 11 B. 691 (1887). 

(8) Bhairon v. Ram Sahai, 3 A. 316 (1888). 

(9) AshrafanuisBa v. Inaet HoBsein, 13 W. 
R. 439(1870); 6 B. L. R. 316. 


(10) Gyanund v, Bepin Mohun, 22 C. 734 
(1896). 

(11) Manioka v. Gurusami, 23 M.. 496 
(1899). 

(12) Furna Chandra v. Nil Madhub, 6 
0. W. N. 486 (1901). 

(13) In re Huro Mohu% Mookerjee, 16 
W. R. 135 (1871). 

(14) Joy Koomar v, Esharee, 18 W. R. 476 
(1872) ; 10 B. L. K 166. 

(16) Land Credit Company v. Lord Fermoy, 
L. R. 6 Ch. A, a 768 (1870) j and see Kes- 
Bowjilssur V. 0. 1. P. Ry. Co., 11 C. W, N. 721 
(1907) P. C. 



for the purpose of correcting the error on review accompanied by anotlier similar 
document to assist the Court was held not to be an application coming within 
this rule.(l) When the new evidence was available to the applicant and might, 
with anything like diligence, have been produced by him, the application for 
review was refused ; (2) but wliere the applicant produced with his application 
for review certain documents to show tliat the Judge’s decision was erroneous 
on the evidence originally before him, it was held that he was not in fault in 
not producing them previously, as they were net originally necessary to the 
proof of his claim. (3) The applica^it must also sliow tliat the new evidence 
is jfrimd facie evidence in the cause. (4) 

'^Strict proof.” — Tjie Privy Council have recently empluisizcd this con- 
dition. (5) Want of such proof is a ’ground of appeal ; (6) and -the decision on 
review must be I'eversed ; (7) but where a party had no opportunity of giving 
such proof owing to the opposite party, who liad notice, not appealing and making 
no objection, the opposite party cannot afterwards ])e allowed to object. (8) 
Strict proof means protd according to the forms of law, that is, with close 
adherence to rule.(9) It is not sutheient to make an affidavit that the 
applicant was not aware pf the existence of a document, but he must also 
show that he used due diligence and made inquiries to ascertain its existence 
and found it was not available ; (10) but an applicant for review on the ground 
that he had not been afforded sufficient time to produce a document at the 
original hearing has not to prove the document was not within his knowledge. (11) 

5. Wlwre the Judge or Judges, or any one of the Judges, 

AppllcaUon lot review 

in Court consisting of review of which is applied for, continues or 
two or more Judges. continue attached to the Court at the time 
when the application for a review is presented, and is not or are 
not precluded by absence or other cause for a period of six months 
next after the application from considering the decree or order 


(1) Gunesh Ram v, Rohince, 14 W. R. 236 
(1870). 

(2) Brojendro Wise, 19 W. R. 130 
(1873) ; Ram Dhun v, Joy Narain, 12 W. R. 
636 (1869) ; 8 B. L. R. App. 36, note. 

(3) Gunesh Ram v, Rohinee, 14 W. R. 236 
(1870). 

(4) Ram Dhun v. Joy Narain, 12 W. R. 
636 (1869) ; 8 B. L. 11. App. 36 note. 

(6) Kessowji Issur v, G. I. P. Ry. Co., 11 
C. W, N. 721 (1907). 

(6) Shamsheir v. Ram Chunder, 2 W. R. 
174 (1866) ; Khelut Chunder v, Prankisto, 11 
B. L. R, 428 note ; 12 W. R. 461 (1869) ; 
Bhyrub Chunder v. Madhub Ram, 20 W. R. 
84; 11 B. L. R. 423 (1873). 

(7) Naffar Chand v. Sandesp 8 B. L. K. 
App. 36; 10 W. R. 432 (1868); Umrao v. 


Goakul, 8 B. L. R. App. 34 ; 16 W. R. 7 
(1871); Nudarohund v. Reedoy, 11 B. L. R. 
424 note ; 17 W. R. 468 (1872) ; Nissa Bibee 
V. Abdoor Ruhman, 18 W. R. 413 (1872) ; 
see also Jhubhoo v. Jusoda, 17 W. R. 230 
(1872) ; and Brojendro v. Wise, 19 W. R. 
130 (1873). 

(8) Ram Joy v. Jugodessurree, 22 W. R. 
399 (1874). 

(9) Ahir Kond Kar v. Mohendra Lai De* 
App. 26 of 1911 (Letters Patent), 31 March, 
1916, Calcutta (cor. Jenkins, C. J., and Wood- 
roffe, J.). 

(10) Seetanatb v. Shama SuOndurce, 14 
W- R. 26 ; 8 B. L. R. App. 37 (1870). 

(11) Goor Dyal v. Deka Noonya, 22 W. R. 
446 (1874). 
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to which the application refers, such Judge or Judges or any of 
them shall hear the application, and no other Judge or Judges 
of the Court shall hear the same. 

Applications for review in Courts consisting of two or more 
Judges — This rule is a modified form of sect. 379 of Act VII. of 1859. That 
section commenced, the^pourt to which the applkation for a review of its 
judgmerU has been presented, he a Court consisting of two or rmte judges whenever 
the judge or judges who may have ^passed the decree, or if the decree have been passed 
by two or more judges, when any of such judges shall.^* By sect. 627 of Act X. 
of 1877 these words were altered to the form the ride now takes, save 
for the words in italics, down to the words “ continues or” That Act also 
substituted “ is not or are not ” for “ shall not be” “ considering the decree or order ” 
for “ considering the judgment” and the concluding words as they now appear 
from ‘‘ such judge ” for “ it shall not be competent to any other judge or judges of the 
same Court to enter upon a consideration of the merits of the application and record 
an order or opinion thereon” The present Code substituted “ Where ” for “ If” 
and added the words ** made the ” appearing in italics. An application for the 
re-admission of an appeal dismissed by two Judges for default in depositing 
the estimated amount of costs foriihe preparation of the paper book was held 
not an application for review, and could not be disposed of by one of such Judges 
under this rule ; (1) but a later decision, of the Full Bench, has overruled that 
decision so far as it held it was not an application for review, (2) and presumably 
therefore the rest of that decision is not law. 

Attached to the Court.” — ^A Judge absent on leave and for whom 
another is officiating is not ** attached to the Court,” and the review may bo 
disposed of by the remaining Judge who heard the appeal originally.(3) 

“ No other Judge . . shall hear the same.” — ^A review may be 

''' admitted by the sole remaining Judge of the Bench which heard the case origin- 
ally;(4:) If it be admitted by the two Judges who originally heard the case it 
may be disposed of by the sole remaining Judge. The Chief Justice cannot 
appoint a Biench to do so. (5) 

easj 6. (1) Where the application for a review 'is heard by 
JippiioatloB wtore re- more than one Judge, and the Court is 
equally divided, the application shall be 

rejected. 

{2) Where there is a majority, the decision shall be accord-, 
ing to the opinion of the majority. 


(1) Banihari v. Madan Mohan, 23 C. 339 (1889). 

( 1893). (4) Jardine Skinner & C)o, v. Dhun Kishen, 

(2) Fatimunnissa v. Deoki Pershad, 24 C. 18 W. B. 82 (1870). . 

360 ; 1C. W.'N. 21 (1896). (5) Aubhoy Chum w, Shamont, 16 C, 78$ 

(3) Aubhoy Chum v. Shamont, 16 C. 788 (1889). 
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^^Application where rejected.^ —This rule was introduced into the Code 
by sect. 628 of Act X. of 1877. By the present Code the word “ W/iere ” has 
been substituted for “ //” and “ is ’’ for “ 


7. (i) An order of the Court rejecting the application 
« X appmhhle ; hut an order granting 

appealabie, Objeetions 0 ,^ appucation may be objected to on the 
caf/on^^ ground that the application was — 

(a) in contravention of the provisions 

of rule 2, 


(6) in contravention of the provisions of rule 4, or 
(c) after the expiration of the period of limitation prescribed 
therefor and without sufficient cause. 

Such objection may be tahen at once by an appeal jrom the 
order granting the apphcation or in any appeal jrom the final 
decree or order passed^or made in the suit. 

(^) Where the application has been rejected in consequence 
of the failure of the applicant to appear, he may apply for an 
order to have the rejected application restored to the file, and, 
where it is proved to the satisfaction of the Court that he was 
prevented by any sufficient cause from appearing when such 
application was called on for hearing, the Court shall order it to 
be restored to the file upon such terms as to costs or otherwise 
as it thinks fit, and shall appoint a day for hearing the same. 

(S) No order shall be made under sub-rule (>^) unless notice 
of the application has been served on the opposite party. 


Order of rejection not appealable : objections to order granting 
application. — ^This was introduced by sect. 629 of Act X. of 1877. The words 
An order of the Court rejecting the afplicaiion shall he final (the form they 
then took) were taken from sect. 378 of Act VIIL of 1859. That section also 
provided that an order granting the review should be final. This provision 
was repealed by sect. 629 of Act X. of 1877. The present rule corresponds 
with that section, save that the words “ not he ajipealahle ” have been sub- 
stituted for **hefiml,^^ and ^*the application'* for tahen" for ** made" 

**from " for “ c^ainst" B,nd ** where it is" for “ if it hef the words passed or " 
added, the wor^ng of sub-rule (3) rearranged, and the last clause of the former 
section, which now forms the basis of 0. XLVII. r. 9, omitted. 

Shall not be appealable.^^— The wording used in the earlier Codes was 
“ shdU he fiml " and was held to preclude appeals.(l) That decision was in 
reference to the wording as it appeared in sect. 378 of the Code of 1869, but 


. (1) Nusseerooddeen v. Indurnarain, 5 264 (1869) ; Banee Ram v. HoBeein Ali, 11 
W. B. 98 (1860 ) ; B, L. R., P. B. 367. See W, R. 184 (1869) ; Modhoomutty i>. Bhunpat, 
«Uo ITobia Gbunder v, Oridharee, 11 W* B. 13 W. R. 167 (1870). 
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the word '‘final ” in tlie late Code has been similarly interpreted. (1) No appeal 
lies, even if the application be rejected by a single Judge on the Original 
Side of the High Court ; (2) or if the application be for the review of 
an order dismissing an execution for non-pajrment of process fees. (3) An 
opinion was expressed under the last Code that an order of rejection was not 
open to revision. (4) It must, however, be now noted that the order is not 
now ‘‘ final ” but “ not appealable.'’ The effect of an order rejecting an applica- 
tion for review is not to alter the judgment sought to be reviewed or 
the decree founded upon it, and nothing which the Judge says with reference 
to his refusal to grant the review can be binding so as to alter such judgment 
or decree. (5) When an order is made rejecting a review, the time allowed 
for appeal to the Privy Council against the judgment sought to be reviewed 
runs from the date of the judgment and not that of the order rejecting the 
review. (G) 

“ May be objected to.” — The appeal may be on the grounds mentioned 
in this rule and on no otlier.(7) An order admitting a review is not a judgment 
within the meaning of sect. 15 of the Letters Patentee as to admit of an appeal 
from it save on the grounds mentioned in this rule ; (8) but it may be dealt 
with under sect. 622 (now sect. 115). (9) Where a Court with materials before 
it comes to the conclusion that a review wliich has been applied for is necessary 
to correct an evident error or omission or for the ends of justice and grants 
the application accordingly, the order so made is not open to be questioned 
on special appeal ; (10) nor is an order, directing the parties to examine the persons 
who had sworn the affidavits on which the application for review was based, 
as also to produce other evidence, being an interlocutory order, neither granting 
nor rejecting the review, appealable. (11) That there is no sufficient reason for 
granting the review is no ground of appeal. (12) No second appeal lies from an 


(1) Gobinda Ram v. Bholanath, 16 C. 432 
(18^8). 

(2) Aohaya v. Ratnavelu, 9 M. 253 (1885). 
•f 3) Pudmanund v, Doorga Porshad, 4 C. W. 

N. 39 (1899). 

(4) Ram Lai v. Ratan Lai, 26 A. 672 (1904). 
But see Ramanadhan Chotty v, Narayanan 
Chetty, 27 M. 602, 607 (1904), where it was 
hold that if thoro was no appeal the Court 
could interfere in revision. 

(6) Ramhurry v. Mathoor Mohun, 20 W. R. 
450 (1873). 

(6) Soudaminee v. Dheraj Mohatab, B. L. 
R., F. B. 686 (1866). 

(7) Bombay and Persia Steam Navigation 
Co. V. S. S. Zuari, 12 B. 171 (1887) ; Abhoy 
Churn v. Shamont, 16 C. 788 (1889); Har 
Nandan v, Behari Singh, 22 C. 3 (1894); 
Baroda Churn v. Gobind Proshad, 22 C. 984 
(1893) ; Mahabir v. Nathin, 1 C. W. N. 338 
(1896) ; Daryai v. Badri, 18 A. 44 (1896) ; 
Munni Earn r. Bishen Perkasb, 24 0. 878 


(1897) ; Lalit Mohun v, Purna Chandra, 3 C. 
W. N. oxxxv. (1899); Ramanadhann Chetty 
V. Narayanan Chotty, 27 M. 602, 607 (1904) ; 
Srimath Daivosi Kamani v. Noor Mahomed, 
31 M. 47 (1907) ; Tholan v. Kunhikutty, 24 

M. L. J. 93 (1912) ; and see Gopala Aiyar v. 
Ramosami Sastrial, 31 M. 49 (1907) ; and 
Sadaruddin v. Ekramuddin, 19 C. L. J. 225 
(1913), p. 228, if an order is made without 
jurisdiction, the remedy is by way of revision 
under sect. 115. 

(8) Aubhoy Churn v. Shamont, 16 C. 788 
(1889). 

(9) Chunilal v. Sonibai, ^ B. 328 (1896). 

(10) Sahebjan v. Sufdur, 22 W. R. 288 
(1874). 

(11) Dwarka Nath v. Bhabatarini, I 0. W. 

N. vii. 

(12) Munni Ram v, Bishen Perkash, 24 C. 
878 (1897) ; Ali Akbar Khurshed, 27 A.' 
696; 2 A. L. J. 466 (1906). 
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order granting an application ior review, (1) but it does from an original decretal 
order as amended on review. (2) An appeal under this rule is not controlled 
by sect. 104, sub-sect. (2). An appeal against an order granting a review would 
lie under sub-rule (1) of this order, even where no appeal would lie against the 
final decree disposing of the case, (3) 

Clause (6). — Appeals have been allowed wjjcre the Judge has not recorded 
his reason for granting an application for review ; (4) or where he has granted 
a review without inquiry or proo^ that the new evidence was not within the 
knowledge of the applicant at the hearing or could not be adduced by him 
before the decree was passed ; (5) or on the ground that by going through the 
evidence a second time the Judge might come to a different conclusion ; (6) or 
merely to enable the case to be re-argued. (7) Upon an appeal it may be open 
to the Court of Appeal to say that the Judge ought not to have admitted a 
review.{8) The clause does not refer to the weight or sufficiency of evidence, 
and an Appellate Court cannot set aside an order of review merely because in 
its opinion the probative force of the evidence is insufficient to establish the 
allegations made in support of the application for review, though such 
evidence had such probative force to the Court granting the rcview.(9) 

Clause (o). — This is the effect of the decisions cited. (10) The object of 
placing a limitation on the time within which applications for review may be 
made is that the finality of a decision should be left in doubt no longer than 
the requisites of justice imperatively demand.{ll) Though an appeal lies in 
such cases, an application under sect. 15 of the High Court Charter Act does 
not necessarily lie. (12) Unless the delay was accounted for (13) and the Court 
was satisfied as to there being good and sufficient cause for the delay, the applica- 
tion for review ought to have been rejected ; (14) and the review and 


(1) Than Singh v. Chundun Singh, 11 C. 
296 (1886) ; Papayya v. Chelaraayya, 12 M. 
126 (1888) ; Gopal Das v, Alaf Khan, 11 A. 
383 (1889). 

(2) Bala Natha v, Bhiva Natha, 13 B. 496 
(1889). 

(3) Shamseir Ali v. Jagannath, 1 7 0. W. N. 
403 (1912). 

(4) Gyanund v. Bepin, 22 C, 734 (1896). 

(6) Bhyrub Ohunder v. Madhub Ham, 1 1 

B. L. R., F. B. 423 ; 20 W. R. 84 (1878) ; 
Jhubhoo Sahoo v. Juasoda, 17 W. R. 230 
(1872); Nuboldshore v. Jadub, 20 W, R. 
426 (1873). 

(6) Chunder Oburn v. Loodunram, 26 
W. R. 324 (1876). 

(7) Koleemooddeen v, Heerun, 24 W. R. 
186 (1876). 

(8) Reasnt v. AbdooUab, 3 I. A. 22l ; 2 
0. 131 (1876) ; and see Manindra v, Balaram, 
11 0. L. J. 161 (1909). 

(9) Abir Kond Kar v. Mobendra Lall Be 


App. 26 of 1911 (Letters Patent), Calcutta, 
31 March, 1915 (cor. Jenkins, C.J., and 
Woodroffe, J.). 

(10) Shama Churn v. Bindabun, 9 W. R. 
181 (1868) ; Kristo Gobind v. Jugobundhoo, 
12 W. R. 94 (1869) ; Gour Pershad v. Anjub 
Ali, 24 W. R. 294 (1876); Madho Das v. 
Rukman, 2 A. 287 (1879); Purna Chandra 

V. Nil Madhub, 6 C. W. N. 486 (1901). 

(11) Mobesbur Sing V. Bengal Government, 
7 M. I. A. 283, 304 (1869) ; 3 W. R., P. C. 46, 

(12) AshrafanniBBa v. Tnaet HoBsein, 5 B. L. 
R. 316; 13 W. R. 439 (1870); but Bee 
Sreonatb v. Kritatto Inyeo, 16 W. R, 286 
(1872). 

' (18) Kasbeenath v, Luokheenaraiu, W. R. 
(1864) 91; Jhubhoo Sahoo v. JuBUda, I*? 

W. R. 230 (1872). 

(14) Assur Ali v. Woolfutoouessa, 13 W. R. 
33 ; Joogul Kisbore v. Oogur Narain, 8 W. R, 
483. 
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all subsequent proceedings under it are mvalid.(l) But if there be just and 
reasonable cause for the admission of the application for review even after two 
years, the High (Jourt will not interfere under sect. 16 of the Charter Act. (2) 
It has been held that ignorance of the legal effect of the judgment is not a justifica- 
tion of delay ; (3) nor ignorance on the part of legal advisers of the contents 
of a document, copy of which was in their possession at the time of the original 
hearing ; (4) nor that an application presented in time was refused as 
not properly stamped ; (5) nor the omissi<Tgi of contentions and arguments 
which might have been adduced within proper time ; (6) nor where the 
applicant was a minor till shortly before the making of the decree. sought to 
be reviewed, (7) or even till after it was made ; (8) nor is the pendency of a 
special appeal, (9) nor the pendency of an appeal dismissed .on the ground of 
want of jurisdiction. (10) The time occupied in the appeal should not be 
deducted ; (11) nor can the time occupied in prosecuting a prior application for 
review be deducted in calculating limitation. (12) A new exposition of the 
law was held not to be a just and reasonable cause for not having presented 
the application for. review within the prescribed time. (13) When, however, a 
suit was dismissed as wrongly framed, and the plaiiCtiff brought a second suit 
in which the Full Bench held that the course taken in the first suit was the 
jA'oper one, the plaintiff was allowed a review in the first case though out 
of time, that being a very different thing from interfering with previous 
decisions of the Court in other cases between other parties. (14) The period of 
limitation is now prescribed by Art. 173, Sched. I., Division III., Limitation 
Act IX. of 1908. Under the Code of 1859 it was governed by sect. 377 of 
that Code, which fixed the period at ninety days. 

" Such objections may be taken.^ — The provision, that objection can 
be taken by appeal against the order or on appeal against the final decree, has 
been held not to be controlled by sect. 591 (how sect. 105). (15) The fact that 
a party on the re-hearing of the case produced fresh evidence himsHf did not 
debhr him on appeal from objecting on the same ground, namely, that the 
opposite party had not established that with due diligence he could not have 


(1) Gunganarain v. Qonomoonee, 8 W. R. 
184 (1867) ; Luchmon Singh v, Shumshere 
Singh, 3 1. A. 68, 69 (1874) ; a. c., 14 B. L. R. 
373. 

(2) Ajonniflsa ». Snrja Kant, 2 B. L. R., A. 
C. 181 (1869) j 11 W. R. 66. 

(3) Qnlam Husen v. Sayad Musa, 8 B. 260 
(1884). 

(4) Gopal Chandra v. Solomon, 13 C. 62 
(1886). 

(6) Munro v. Cawnpore Municipal Board, 
12 A. 67 (1889). 

(6) Madho v. Rukraan, 2 A. 287 (1879). 

(7) Gopal l^arhar v, Hanmant, 6 B. 107 
(1881). 

(8) In re Appa Rao, 10 M. 73 (1886) [P. C.]; 
hut see Hoghton v. Fiddey, L. E, 18 Eq. 673 


(1874). 

(9) Lucas V. Stephen, 9 W. R. 301 (1868) ; 
Pakira v. Basapa, 8 B; H. 0., A. C. 284 (1871), 

(10) Gnlam Husen v. Sayad Musa, 8 B. 260 
(1884). 

(11) Ib. 

(12) Vaman v. Malhaxi, 26 B. 485 (1902). 

(13) Onoop Chunder v. Ekkowtee, 6 W. E. 
167 (1866); Shama Chum t, Bindabuo 
Chunder, 9 W. R. 181, 1^(1868); Fran 
Kishen v. BuksheeCazee, 10 W. R. 26 (1868) i 
Ramkuvarbai v. Damodhar, 6 B. H. 0., A. 0. 
146 (1869). 

(14) Jonmenjoy v, Dassmoney, 8 0. 700., 
(16) Gyanund v. Bepin Mohun, 22 C. 734^ 

(1896). 



First SoHJBo. 

0,47,r.8. 


BEVI3S#. 


1377 


adduced tlie new evidence on which his application for review was based, as 
he had urged in opposition to such application. (1) Where in the opinion of 
the Privy Council the High Court had wrongly allowed a review and had ad- 
mitted additional evidence, their Lordships did not consider it right to exclude 
that evidence from their consideration. (2) 


8 . When an application for review is granted, a note 
Registry of applies- i^^ereof shall be fnade in the register and 
tion granted, and order the Cotlrt may at once re-hear the case or 
for re-hearing. make such order in regard to the re-hearing 

as it thinks fit. 


Registry of application granted, and order for re-hearing.— This 
rule corresponds with sect. 380 of Act VIII. of 1859. That section after the word 
‘‘ register ” ran “ of suits or appeals (as the case may he) and the Court shall give 
such order in regard to the re-hearing of the suit as it may deem proper in the circum- 
staims of the case.^* The present wording was adopted by sect. 630 of 
Act X. of 1877. There dias been some diversity of decision on the question 
as to what may be gone into at the re-hearing. The Calcutta High Court 
formerly held that the applicant was only entitled to go into the points on 
which the rule granting the review was allowed, and that matters not men- 
tioned when the rule was argued could not be gone into ; (3) but later 
the same Court held it was discretionary with the Court to re-hear the whole 
case or only the particular point on which the review was granted. (4) The 
Bombay High Court has,, however, held that when a review has been admitted 
the whole case is reopened. (5) And it has recently been held by the Calcutta 
High Court that the expression ** rehear the case ” means rehear the whole 
case,” and that if the case is to be reheard only upon special points, the order 
must be made under the last words of the section, which enable the Court to make 
such orders as it thinks fit.(6) It has been held that where a case is admitted 
to review by the deciding Judge and is afterwards tried by another Judge, the 
new Judge must try the point directed by the order of review ; (7) and that a 
Judge granting a review on one point has no power to go into or to decide a 
matter already decided finally and as to which no application for review was 
made. (8) When a plaintiff obtained a review on the ground that he was en- 
titled, upon the allegations and proofs on the record, to the full relief which 

(1) Pran Nath v. Sree Kant, 2 C, L. R. 257 
(1878). 

(2) Rajlukhee v. (lokool Chunder, 12 W. R. 

47 (1862) ; 13 Moo. 1. A. 209, 226 ; but sec 
Pran Nath v. Sree Kant, 2 0. L. R, 267 
(1878). 

(3) Dhuronidhur v. Agra Bank, 5 C. 86, 89 
(1879). This case was recently discussed in 
Sadaruddiu v. Ekramuddin, 19 C. L. J. 225 
(1913), pp. 229, 230, when it was suggested 
by Mookerjee, J., that the real intention waa 
to decide that the Court had a disoretion tu 

* 4 T 


refuse to entertain a new question. 

(4) Hurbans v. Thakoor Purahad, 9 C. 209 ; 
13 C. L. R. 285 (1882); Thacoor Prosad v. 
Baluck Ram, 12 0. I. R. 64. 

(6) Sainal Ranchhod v. Dullabb,10 B, H. C. 
360-(1873). 

(6) Badaruddin v. Ekramuddin, 19 C. L. J. 
226 (1913), Jenkins, C.J., and Mookerjee, J. 

(7) Hurro Chunder v. Ram Kissore, W. R. 
(1864) 141. 

(8) Byjnath v, Wuzecr, 24 W. R. 427 (1875). 
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he had sought, it was held not to be open to the defendant on the re-hearing 
to adduce eyidence he ought to have done at the hearing. (1) A Court should 
in its judgment on the re-hearing give reasons for coming to a different con- 
clusion from that which it had previously formed.(2) When a case is re-heard 
on review the ord(‘r on the rehearing is a new decree whatever the result is ; (3) 
even though on the application for review coming on for re-hearing the Judge 
allowed it on a comparatively insignificant point and forthwith directed a clerical 
error in iho decree to hcrecti3d; and the time within which to appeal on the 
decree riifis from the date of such order.{4) • 

Practice. — See notes to rr. 1 and 4, ante. 

9. No application to review an order made on an applica- 
Bar of certain app/h tion for a review or a decree or order passed 
cfiifons. Qf made on a review shall be entertained. 


Review of review. — With verbal alterations and a transposition this 
rule is the same as the last paragraph of sect. 629 of the former Code. The 
first portion of the rule refers to the second, and the second portion refers to 
the third, stage of the proceedings through which an application for a review 
nmy pass. (5) It has been a question whether these words are tantamount to 
saying “ no second application for review shall be made ; ’’ that is, whether 
such an application is barred in all cases. (6) As regards this, it is clear that 
if an application for review is allowed at the second stage, then the order allow- 
ing the application cannot, as being an order made on an application for review, 
be itself reviewed. Similarly an order made in the ihird stage after 
the admission of the application for review and after the case has been 
re-hearch whether that order confirm, alte:, or reverse the decree sought to be 
reviewed, is a new decree. (7) There is here a decree or order, as the case may 
be, passed or made upon a review, and this rule prohibits a further review. (8) 
There remains a third case, viz. where the application for review is rejected 
at the first or second stage, and the case is in consequence not re-heard. In 
this case the order itself rejecting tlie application for review cannot be 
reviewed. But the question then arises whether a second application for 
review of the original order or decree may be made on different grounds. 
For instance, does the rejection of an application based on the ground of 
alleged error apparent on the face of the record preclude a subsequent appli- 
cation based on the ground of the discovery of new e\idence ? It may be 


(1) Baneo ]^Iadhub v. Pakaktur, 20 W. R. 
225 (1873). 

(2) Chund Moyec v. Kalu Koomar, 6 W. R. 
18 (1866). 

( 3 ) Soudaminee v. Mahatab Ghand Bahadur, 
B. L. B., P. B. 686 (1866). 

(4) Joykisben v, Ataoor Rohoman, 6 C. 22 
(1880). 

(5) See aa to these stages, Vadilal v. 
Fiilohand, 30 B. 66, at p. 60 (1906). 

(0) See Gobinda Ram Mondal v. Bbolanath 


Bhatta, 16 0. 432, 436 (1888); Vaman f. 
Malhari, 26 B. 486, 491 (1902), and cases 
there cited. 

(7) Vadilal v, Mohand<*30 B. 66, 60 
(1906); Joykisben Mocker jee v. Ataoor 
Roboman,6 0. 22 (1880) ; Soudaminee Dossee 
V. Mahatab Ghand Bahadur, B. L. R., F. B. 
686, 686 (1866). 

(8) Muhammad Yusuf v. Abdul Rahamftn, 
16 1. A. 104, 106 (1889) ; s. c., 16 C. 749, 752. 
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contended that this rule does not cover the case, because on the facts stated 
the second application is not for a review of the order made on an application 
for review, nor is it for a review of a decree or order passed or made on a 
review. On the otlier hand, though the original order is directly attacked 
by such a subsequmt application, the effect of the latter, if successful, is to 
grant the review which, though on different grounds, was previously refused. 
It has been said (1) that the present provision was first inserted in the Code 
of 1877 to meet the decision of the Full BencR in Nasiruddin Khan v. Indro- 
naravan 0}iowd}iry,(2) that tlio Court may admit a review cv(‘n after a prior 
order rejecting it. On tlie other hand, the Calcutta High Court has held (3) 
that though the order of rejection is final in the sense tiiat it cannot be made 
tlie direct subject of review, these provisions do not prohibit the admission 
of a subsequent application for review of, the original decree on a different 
ground from that which was the basis of the previous application wliich was 
refused. 


(1) Vamari r. Malhaii, 26 B. 491 (3) Gobinda Ram Mondal v. Bholanath 

(1902) ; s. c., 4 Bom. L. R. 121. Bhatta, 15 0. 432 (1R8S), and the ease cited 

(2) B. L. R., F. B. 307 (1860). in last note. 
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MiscellaneoiJts. 

1. (i) Every process issued under this Code shall be 
Process to be served at served at the expense of the party on 

expense of party issuing, whose behalf it is issued, unless the Court 
otherwise directs. 

(2) The court-fee chargeable for such service shall be^ paid 

. , , , within a time to be fixed before the process 

Costs of service. ... ^ 

18 issued. 

i 

“Upless the Court otherwise directs.^’-— In the matter of H. C. Studd,(l) 
llampini, J., said : “ This provision of tlie Civil Procedure Code dt)es 
not appear to me to give a Court any power to depart from the rules of the 
High Court on tlie subject of the levy of process fees, or to remit those 
fees. The section relates to the payment of process fees by the parties to a 
suit, and gives the Court, acting judicially, power to nihke an order, between 
party and party only, as to who should pay the process fees. It does not ex- 
pressly give power to remit the fees, or, what comes to the same thing, to order 
that the .jfrocess should be served free, or, in other words, at the expense of 
Government, and in tlie present case we cannot, I think, make such an order 
under sect. 93, C. P. C., seeing that the Government is no party to4he suit.^^ 
Ghose, J., however, declined to express any opinion upon the question, “ whether 
or not the Court has the power to relax in any case the process-fee rules,” and 
Banipini, J., himself pointed out that some Benches readily grant a relaxation 
of these rules. 

Within a time to be fixed by the Court. — ^If no time is fixed, there 
is no obligation to pay the court-fee ; and where processes could not be served 
oh witnesses for non-payment of the court-fee, in such a case it was held that 
the suit could not be dismissed for default of evidence.(2) 

2. All orders, notices and other documerUs required by 
Order* and notiees this Code to be given to or served on any 

how served. person shall be served in the mann«r provided 

for the service of summons. 


(1) 3 C. W. N. 82 (1898). 

(2) Purshadee La] v. Umbika Persbad, 3 
B. L. R. App.'2r> : s. c., ] 1 W. R. 290 (1869) : 
and see Mohun Mundur v. Brij Bhookun, 9 


W. R. 127 (1868), where was held that the 
party was not bound to pay into Court until, 
the latter had fixed what was reasonable. 
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Services of notices. — This includes service by post where the person 
resides out of Britisli India, as provided by 0. V. r. 25, anfe.(l) 

3. The forms given in the appefidices, with such variation 
Use o! forms In appe/ 7 - as the circumstances of each case may 
dices. require, shall be^ used for the purposes 

therein mentioned. 

• ^ 

Forms. — It is fair to assume that those forms do not exceed that wliicli 
is permissible. (2) 


(1) Ghamshamlal v. Bbansali, 6 B. 249, (2) Achalabala Boso v. Surendra Nath. 24 

261 (1881). C. 766, 772 (1897). 



ORDER XLIX. 


Chartered High Courts. 


1. Notice to produce documents, summonses to witnesses, 
Who may serve pro- and every other judicial process, issued in the 

cesses of High Court. exercise of the original civil jurisdiction of the 
High Court, and of its matrimonial, testamentary and intestate 
jurisdictions, except summonses to defendants, writs of exec’ution 
and notices to resfoyidents may be served by the attorneys in the 
suits, or by persons employed by them, or by such other persons 
as the High Coui’t, by any rule or order, directs. 

2. Nothing in this schedule shall he deemed to limit or other- 
Saving in respect of wise affect any rules in force at the cormnence- 

Chartered High Courts. qJ the taking of evidence 

or the recording of judgments and orders by a Chartered High Co urt, 

High Courts. -This rul(‘, wliicli embodies sect. 633 of the last Code, em- 
powers the Court io detcriuinc wlietlier tlie. judgments should be given orally 
or ill writing, or according to any mode wliicli might appear to it best in the- 
interests of justice ; and when* rules liave been made tJie rules and not scot. 574 
(now 0. XLl. r. 31) apply.(l) 


3. The following rules shall not apply to any Clmtmd 
i , High Court in the exercise of its ordinary 

or extraordinary original civil jurisdiction, 

namely : - 

(7) rule 10 and rule / /, clauses {h) and (c), of Order VII ; 

(;i') rule 3 of Order X ; 

(o) rule of Order XVI ; 

{4) rules -7, o\ <s\ />, lo, ll, 14, 15 and 10 (so far as 
relates to the maimer of taking evidence) of Order 
XVIII; 

(5) rules / to S of Order XX ; and 

(o) ryde 7 of Order XXXllI (so far as relates to the 
making of a memorandum) ; 

and rule 55 of Order XLl shall not apply to any such High 
Court in the exercise of its appellate jurisdiction. 


(1) Sundar Bibi v. Bisheshur Nath, 9 A, 93 (1880). 
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Provincial Small Came Courts. 

1 . The 'provisions hereinafter specified shall not extend to 
Provincial Small Cause Courts Constituted Under the Provincial Small 
(Courts. Cause Courts Act, tS87, or to Courts exercising 

the jurisdiction of a Court of Small Causes under that Act, that is 
to say-— 

(a) so much of tl^s schedule as relates to — 

(i) suits excepted from the cognizance of a Court of Svmll 

Causes or the execution of decu'ees in such suits ; 

(ii) the execution of decrees against immoveable 'property or 

the interest of a partner 'in partnership 'property ; 

(Hi) the settlement of issues ; and 
(&) the following rules and orders — 

Order II, r. 1 (frame of suit) ; 

Order X, r. (record of examination of parties) ; 

Order XV, except so much of rule 4 as provides for the pro- 
nouncement at once of judgment ; 

Order XVIII, rules 0 to 1:1 (evidence) ; 

Orders XLI to XLV (appeals) ; 

Order XLV II, rules .i, .3, 5, d, 7 (review) ; 

Order LI. 



OKDER Ul. 

Presidencfy Small Cause Courts, 

1 . Sam as provided in rules and of Order 7 , rules 4 
Presidency StYia.li Cause a7id / of Order XXI ^ and rule Ji of Ord&r 
XXVI, and hy the Presidency Small pause 
Courts Act, h'^cSr^, this schedule shall not extend to any suit or 
proceeding in any Court of Small Causes established in the towns 
of Calcutta, Madras and Bombay. 



Appendices to the First Schedule: Forms. 


APPENDIX A. 

PLEADINGS. 

(1) Titles of Suits. 


In the Court qf 


A. B. {add description and- residenct) .... 

Plaintiffs 

against 


C. D. {add description and residence) .... 

. . Defendant. 


(2) Description of Parties in particular Cases 
The Secretary of State for India in Council. 

The Advocate General of 
The Collector of 
The State of 

The A. B. Company, lamited, having its registered office at 

A. Bm a public officer of the C. D. Company. 

A. B. {add deneriptim and residence), on behalf of himself and all other creditors of 
C. D., late of (add description and residue). 

A. B. {add description and residence), on behalf of himself and all other holders of 
debentures issued by the Company, Limited. 

The Official Beceiver. 

^ A. B., a minor {add description and residence), by C. D. {or by the Court of Wards], 
/Ills next friend. 
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A. B. {add descriptim and residence), a person of unsound mind [or of weak mind], 
by C. D., his next friend. 

A. B., a firm carrying on business in partnership at 

A. B. {add description and residence), by his constituted attorney C. J). {add 
description and residence). 

« _ 

A. B. {add description and residence), Shebaijt of Thakur. 

A. B. {add description and residence), exeeutor of C. D., deceased. 

A. B. {add. description and residence), heir of C. D., deceased. 


(:3; Plaints 
No. J. 

Money lent. 

{Title.) 

A. Ij., tiic above-named ifiaintiff, states as follows ; — 

1 On the day of 39 , he lent the defendant 

rupees repayable on the day of 

2. The defendant has not paid the same, except rupees paid on the 

day of 19 

[I fihe plaintiff claims exemption from any lav) of limitation, say : — ] 

3. The plaintifi was a minor [or insane] from the day of 

till the , day of 

4. [Facts showing when the catisc of action arose and that the Conrl has jurisdiction.] 

5. The value of the subject-matter of the suit for the purpose of fUrisdietioii is 

rupees and for the purpose of court-fees is rupees. 

6. T'he plaintiff claims rupees, with interest at per cent, from 

the day of 19 


No. 2. 

Money overpaid. 

{Title.) 

A. 13., the above-named plaintiff, states as follows — 

1. On the day of 19 . , the plaintiff to buy and 

the defendant agreed to sell bars of silver at anno# per tola of fine 

silver. 

2. The plaintiff procured the said bars to be assayed by E. F., who was paid by 

the defendant for such assay, and E. F. declared each of the bars to contain 1,600 tolas 
of fine silver, and the plaintiff accordingly paid the defendant rupees. 

3. EaMi of the said bars contained only 1,200 tolos of fine silver, of which fact the 
plaintiff was ignorant when he made the payment. 

4. The defendant has not repaid the sum so overpaid. 

[As in paras. 4 and 5 of Form No. 1, and Relief claimed.} 
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No. 3. 

Goods sold at a Fixed Prick and delivered 
(Title.) 

A. B.., the abovo-namod plaintiff, states as follows : — 

1. On the day of 19 , E. F. sold and delivered to the 

defendant [one hundred barrels of flour, or the goods mentioned in the schedule hereto 
annexed, or sundry goods]. 

2. The defendant promised to pay* rupees for the said goods on delivery 

\ or on the day of , some, datj before the plaint was filed]. 

3. He has not paid the same. 

i. E. F. died on the day of 19 . By his last will he 

appointed his brother, the plaintiff, his executor. 

[A<s in paras. 4 and 5 of Farm No. i.J 

7. The plaintiff as executor of E. F. dahns [Relief claimed]. 


No. 4. 

Goods sold Xt a Keasonaulk Price and iJELivEiiKi). 

(Title.) 

A. B.y the above-named plaintiff, states as follows - 

1. On the day of 19 , plamtiff sold and delivered to 

the defendant [sundry articles of house-fumiturej, but no express agreement, was made* 
as to the price. 

2. The goods wore reasonably worth rupees. 

3. The defendant has not paid the money. 

[/Is in paras. 4 and 5 of Form No. 7, and Relief daimed.] 


No. 5. 

Goods made at Defendant’s Request, anj) no'J' accented. 

(Title.) 

A. H.y the above-named plaintiff, states ns follows : — 

1. On the day of 19 , E. F. agreed with the plaintiff 

that the plaintiff should make for him [sta: iahles and fifty chair s]y and that E. F. should 
pay for the goods on delivery rujiees. 

2. The plaintiff made the goods, and on the day of Iff , 

offered to deliver them to E. F., and has ever since been ready and willing so to do. 

3. E. F. has not accepted the goods or paid for them. 

[As %n paras. 4 and 5 of Fcmn No. 7, and Relief claimed.] 


No. 6. 

Deficiency uroN a Re-sai.e [Goods sold at Auc’J'ionI. 

(Title.) 

A. B.y the above-named plaintiff, states as follows: — 

i. On the ’ day of 19 , the plaintiff put up at auction 

SUpidry [goods\ subject to the condition that all goods not paid for and removed by the 
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)urclittBer within \ttn days] after the sale should be re-sold by auction on his account, of 
vhioh condition the defendant had notice. 

2. Tlie defendant purchased [one crate of crockery] at the auction at the price of 

. rupees. 

3. The plaintiff was ready and willing to deliver the goods to the defendant on the 
fate of the sale and for [ten days] after. 

4. The defendant did not take away the goods purchased by him, nor pay for them 
rt^ithin [ten days] after the sale, nor afteiwards. 

5. On the . day oi 19 , the plaintiff re-sold the [crate of 

)rockeryX on account of the defendant, by pubJic auction, for rupees. 

6. The expenses attendant upon such re-sale amounted to rupees. 

7. The defendant has not paid the deficiency thus arising, amounting to 
rupees. 

[As m paras. 4 and 5 of Form No. 1, and Relief claimM.] 


No. 7. 

Services at a Reasonable Rate. 

me.) 

A. B.., the above-named plaintiff, states as follows : — 

1. Between the day of 19 , and the day oi 

19 , at , plaintiff [executed sundry drawings, designs and 

diagrams] for the defendant, at his request ,- but no express agreement was made as 
to the sum to be paid for such services. 

2. The services were reasonably worth rupees. 

3. The defendant has not paid the money. 

[As in paras. 4 and 5 of Form No. 2, and Relief claimed.] 


No. 8. 

Services and Materials at a Reasonable Cost. 

{Title.) 

A. JB.f the above-named plaintiff, states as follows 

1. On the day of 19 , at , the plaintiff built 

a house [knbwn as No. , in ], and furnished the materials therefor, 

for the defendant, at his request, but no express agreement was made as to the amount 
to be paid for such work and materials. 

2. The work done and materials supplied were reasonably worth rupees. 

3. The defendant has not paid the money. 

[As in paras. 4 and 5 of Form No. 2, and Relief claimed,] 


No. 9. 

Use and Occupation. 

{Tide.) 

A B the above-named plaintiff, executor of the will of X. F., deceased, states ss 

foUows:- 

1. That the defendant occupied the [house No. , Street], by pw*, 

4 . U ,, Y V dav nf 19 . Until ''Afr. 
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day of 19 , and no agreement was made as to payment for 

the use of the said premises. 

2. That the use of the said premises for the said period was reasonably worth 

rupees. 

3. The defendant has not paid the money. 

[As in paras. 4 and 5 of Form No. IJ] 

6, The plaintiff as executor of X. Y. claims [EeJief claimpd]. 


•No. 10. 

On an Avvart). 

{Title.) 

A. B.f the above-named plaintiff, states as follows : — 

1. On the day of 19 , the plaintiff and defendant, having 

a difference between them concerning [a demand of the plaintiff for the prices of ten 
barrels of oil, which the defendant refused to pay], agreed in writing to submit the 
difference*to the arbitration of F. F. and G. Jl.t and the original document is annexed 
hereto. 

2. On the day of 19 , the arbitrators awarded that the 

defendant should [pay the pl|intiff xuj)ee8]. 

3. The defendant has not paid the money. 

[As in paras. 4 and 5 of Form^ No. 1, and Relief claimed, 


No. 11. 

On a Foreign Judgment. 

(Title.) 

A. i?., the above-named plaintiff, states as follows : — 

1 . On the day of 19 , at in the State 

[or Kingdom], of , the Court of that State [or Kingdom], in a 

suit therein pending between the plaintiff and the defendant, duly adjudged that the 
defendant should pay to the plaintiff rupees, with interest from the said date. 

2. The defendant has not paid the money. 

[A.9 in paras. 4 and 5 of Form No. 1, and Relief claimed.] 


No. 12. 

Against Surety for Payment of Rent. 

{Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. On the day of 19 , E. F. hired from the plaintiff for 

the term of years, the [house No. , Street], at the annual rent 

of rupees, payable [monthly], 

2. The defendant agreed, in consideration of the letting of the premises to E. F., to 
guarantee the punctual pajrment of the rent. 

# 8. The rent for the month of 19 , amounting to rupees, 

has not been paid. 

[If* agreement, notice is required to he given to the surety, add .*— ] 

4. Cto the day of ‘ 19 , the plaintiff gave notice to the 

.^illelendant of the non-payment of the rent, and demanded payment thereof. 

$. ^6 defendant has not paid the same. 

, , [As in varas. 4 and 5 of Form No. 1, md MeUef ekmed^l 
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No. 13. 

Breach of Agreement to purchase Land. 

(Titk,) 

A. B., the above-named plaintiff, states as follows ; — 

1. On the day of 19 * the plaintiff and defendant entered 

into an agreement, and the origjnal document is hereto annexed. 

[Or, On the day of 19 , the plaintiff and defendant 

mutually agreed that the plaintiff should sell t4> the defendant and that the defendant 
should purchase from the plaintiff forty bighiis of land in the village of for 

rupees.] 

2. On the day of 19 , the plaintiff, being then the absolute 

owner of the property [and the same being free from all incumbrances as was made to 
appear to the defendant], tendered to the defendant a sufficient instrument of transfer 
of the same [or, was ready and willing, and is still ready and willing, and offered, to 
transfer the same to the defendant by a sufficient instrument] on the payment by the 
defendant of the sum agreed upon. , 

3. The defendant has not paid the money. 

[d*’ in 'paras. 4 and 5 of Form No. 1, and Relief damaL] 


No. IL 


Not delivering Goods sold. 

{Title.) 

A. B., the above-named x>lamtiff, states as follows ; — 

1. On the day of 19 , the plaintiff and defendant mutually 

agreed that the defendant should deliver [one hundred barrels of flour] to the plaintiff 
on the day of 19 ], and that the plaintiff should pay therefor 

rupees on delivery. 

2. On the [said] day the plaintiff was ready and willing, and offered, to pay the 
ilefendant the said sum upon delivery of the goods. 

3. Th(' defendant has not delivered the goods, and the plaintiff bag" been deprived 
of the profits which would have accrued to him from such delivery. 

j ^1.*? in parafi. 4 and 5 of Form No. 1, and Relief elaimvd.’] 


No. 15. 

Wrongful Dismissat-. 

{TiUe.) 

A. B., the above-named plaintiff, states as follows : — 

1. On the day of 19 , the plaintiff and defendant mutually 

agreed that the plaintiff should serve the defendant as [an accountant, or in the capacity 
of foreman, or as the ease may he\, and that the defendant should employ the plaintiff 
as such for the term of [one year] and pay him for his services ’ ,^pees (monthly). 

2. On the day of 19 , the plaintiff entered upon the 

service of the defendant and has ever since been, and still is, ready and willing to con- 
tinue in such service during the remainder of the said year, whereof the defendant' 
always has had notice. 

3. Oft the day of 19 , the defendant wrongfully dis- 

charged the plaintiff, and refused to permit to serve as aforesaid, or to pay him for, 
his services. 

[As in paras, 4 and 5 of Form No, 1, and Belief ckUmed>,] ^ 
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No. 16. 

Breach of Contract to serve. 

(TitU,) 

A. B.f the above-named plaintiff, states as follows : — 

1. On the day of 19 , the plaintiff and defendant mutually 

igreed that the plaintiff should employ the defendant at an f annual] salarj?^ of 

mpee^i, and that the defendant should serve the plaintiff as [an artist] for the term 
3 f [one year]. 

2. The plaintiff has always been rgady and willing to perform his part of the agree- 
ment [and on the day of 19 , offeree! so to do]. 

3. The defendant [entered upon] the service of the plaintiff on the above-mentioned 

day, but afterwards, on the day of 19 , he refused to serve 

the plaintiff as aforesaid. 

[As in pants. 4 awl 5 of Form No. J, and IP lief claimed, j 

No. 17. 

Against a BuiTiUEii for Defective Workmanship. 

{Title.) 

A. B., the above-named plaintiff, states as follows : — 

1 . On the daj' of 19 , the plaintiff and defendant entered 

into an agreement, and the original document is hereto annexed. [Or state the tenor of the 
contracW] 

[2. The plaintiff duly performed all the conditions of the agreement on his part.] 

3. The defendant [built the house referred to in the agreement in a bad and un- 
workmanlike manner.] 

[J.<f in 2 >aras. 4 a.nd ft of Form. No. J, and Belief claimed.] 


No. 18. 

On a Bono for the FinELiTY of a Cf-erk. 

(TiUe.) 

A. B.f the above-named plaintiff, .states as follows : - 

]. On the day of 19 , the plaintiff took E. F. into his 

employment as a clerk. 

2. In consideration thereof, on the day of 19 , the defen- 

dant agreed with the plaintiff that if E. F. should not faithfuUy perform his duties 
as a clerk to the plaintiff, or should fail to account to the plaintiff for all monies, evidences 
of debt or other property received by him for the use of the plaintiff, the defendant would 
pay to the plaintiff whatever loss he might sustain by reason thereof, not exceeding 

rupees. . 

[Or, 2. In consideration thereof, the defendant by his bond of the same date bound 
himself to pay the jdaintiff the penal sum of rupees, subject to the condition 

that if E. F. should faithfully perform his duties as clerk and cashier to the plaintiff 
and should justly account to the plaintiff for all monies, evidences of debt or other 
property which shoulcmjjpc at any time held by him in trust for the plaintiff, the bond 

should be void.] , , - , ^ j ^ j • 

[Or, 2. In consideration thereof, on the same date the defendant executed a bond m 
favour of the plaintiff, and the original document is hereto annexed.] 

3. Between the day of 39 and the day of 

19 , E, F, received money and other property, amounting to the value 

of ‘ rupees, for the use of the piaintiff, for which sum ho has not aocountod to 
him, and the same still remains due and unpaid. 

[As in paras. 4 and 5 of Form No. 1, and Belief claimed.] 
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No. 19. 

Br Tenant against Lanblokd, with Special Damage. 

(Title,) 

A. B.t the above-named plaintifif, states as follows : — 

1. On the day of 19 , the defendant, by a regis- 
tered instrument, let to the plaintiff [the house No. , Street], for the 

term of years, contracting with the plaintiff that he, the plaintiff, and his 

legal representatives should quietly enjoy possession thereof for the said term. 

2. All conditions were fulfilled and aU thfugs happened necessary to entitle the 
plaintiff to maintain this suit. 

3. On the day of during the said term, E. F., who was the 

lawful owner of the said house, lawfully evicted the plaintiff therefrom, and still 
withholds the possession thereof from him. 

4. The plaintiff was thereby [prevented from continuing the business of a tailor 

at the said place, was compelled to expend rupees in moving, and lost the 

custom of G. H. and 7. J. by such removal.] 

[A s in paras. 4 anH^ 5 of Form No. 1, and Relief claimed.] ’ 


No. 20. ' 

On an Agreement of Indemnity. 

(Title.) 

A. B.f the above-named plaintiff, states as follows ; — 

1. On the day of 19 > , the plaintiff and defendant, being 

partners in trade under the style of A. B. and G. D., dissolved the partnership, and 
mutually agreed that the defendant should take and keep all the partnership property, 
pay all debts of the firm and indemnify the plaintiff against all claims that might be 
made upon him on account of any indebtedness of the firm. 

2. The plaintiff duly performed all the conditions of the agreement on his part. 

3. On the day of 19 , [a judgment was recovered against 

the plaintiff and defendant by E. F.^m the High Court of Judicature at 

upon a debt due from the firm to J^. F., and on the day of ' 19 .] 

t^ plaintiff paid rupees [in satisfaction of the same], 

4- The defendant has not paid the same to the plaintiff. 

[45 in paras. 4 and 5 of Form No. 7, and Rdief claimed,] 


No. 21. 


Prootjrinq Property by Feauh. 

(Title.) 

A. B.t the above-named plaintiff, states as follows : — 

1. On the day of 19 , the defendant, for the porpose of 

inducing the plaintiff to sell him certain goods, represented to the plaintiff that [he, the 
defendant, was solvent, and worth rupees over all his liabilitiei}. 

2. The plaintiff was thereby indqced to sell [and delivej to fht drfendant [diy 

goods] of the value of rupees. . 

3. The said representations were false [or, stale the particular falsdiooda] and were 
then known by the defendant to be so. 

4. The defendant has not paid for the goods. [Or, if the goods were not 

The plaintiff, in preparing and shipping the goods and proonring their 
expended rupees. 

[As in paras. 4 and 5 of Form No. 1, and Belief ctaimed.] 
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No. 22. 

FrAUDULJANTLY PROCUIUNG CREDIT TO BE GIVEN TO ANOTHER PEBSON. 

{Title.) 

A. B.t the abovo-nained plaiutiff, states as follows : — 

1 . On the day of 19 , the defendant represented to the 

plaintiff that E. F. was solvent and in good credit, ajid worth rupees over all 

his liabilities [or, that E. F. then held a responsible situation and was in good circum- 
stances, and might safely be trusted mth goods on credit], 

2. The plaintiff was thereby induced to sell to E, F. [rice] of the value of 

rupees [on months credit]. 

3. The said representations were false and were then known by the defendant to be 
so, and wore made by him with intent to deceive and defraud the plaintiff [or, to deceive 
and injure the plaintiff], 

4. E, F. [did not pay for the said goods at the expiration of the credit aforesaid, or] 
has not paid for the said rice, and the plaintiff has wholly lost the same. 

• [j4« in paras. 4 and 5 of Form No. J, and Belief claimed.} 


• No. 23, 

Polluting the Water undek the Lanj). 

(Tille.) 

A. B., the above-named plaintiff, states as follows ; — 

1 . The plaintiff is, and at all the times hereinafter mentioned was, possessed of 

certain land called and situate in , and of a well therein, and of 

water in the well, and was entitled to the use and benefit of the well and of the water 
therein, and to have certain springs and streams of water which flowed and ran into the 
well to supply the same to flow or run without behig fouled or polluted. 

2. On the day of 19 , the defendant wrongfully fouled 

, and polluted the well and the water therein and the springs and streams of water which 

flow^ into the well. 

3. In consequence the water in the well became impure and unfit for domestic and 
. other necessary purposes, and the plaintiff and his family are deprived of the. use and 

benefit of the well and water, 

[As in paras. 4 and 5 of Form No. I, a-nd Belief claimed.} 


No. 24. 


Oareying on a Noxious Manueaotuee. 

{Title.) 

A. B.f the ^bovo-named plaintiff, states as follows ; — 

1 . The plaintiff is, and at all the.times hereinafter mentioned was, possessed ot 

certain lands called > situate in . . , . , ^ , 

2. Ever since the day of defendant has wrong- 

fully caused to issue from certain smelting works caxried on by the defendant large 
quantities of offensive and unwholesome smoke and other vapours and noxious matter, 
which spread themselves over and upon the said lands, and corrupted the air, and settled 

on the surface of the lands. , . 1 j, 

3. Thereby the trees, hedges, herbage and crops of the plamtiff growing on the lands 
were damaged and deteriorated in value, and the cattle and live-stock of the plaintiff on 
the became unhealthy, and many of them were poisoned and died. 

’ 4 U 
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4. The plainiifr was uuablo to graze the lands with cattle and sheep as he otherwise 
might have done, and was obliged to remove his cattle, sheep and farming-stock there- 
from, and has been prevented from having so beneficial and healthy a use and occupation 
of the lands as ho otherwise would have had. 

[As in paras. 4 awl 5 of Form No. and Relief claimed.] 


No. 25. 

OBSTRlfijTING A KlGIlT OF WaY. 

{Title.) 

A. Jj.t the above-named plaintiff, states as follows : — 

1. Tlio plaintiff is, and at the time hereinafter mentioned was, possessed of [a house 

ill the village of ]. 

2. He was entitled to a right of way from the [house] over a certain field to a public 
highway and back again from the highway over the field to the house, for himself and his 
servants [with vehicles, or on foot] at all times of the year. 

3. On the day of 19 , defendant wi’ongfully obstructed the 

said way, so that the plaintiff could not pass [with vehicles, or on foot, or in any manner] 
along the way [and has ever since wi’ongfully obstructed the same]. 

4. {State special damage if any.) 

[^s in paras. 4 and 5 of Form No. 1, and Relief claimed.] 


No. 26. 

Obstructing a Hiaiiw^AY. 

{Title.) 

1. The defendant wrongfully dug a trench and heaped up earth and stones in the 

public highway leading from to so as to obstruct it. 

2, Thereby the plaintiff, while lawfully passing along the said highway, fell over the 
said earth and stones [or into the said trench] and broke his arm, and suffered great pain, 
and was prevented from attending to his business for a long time, and incurred expense ' 
for medical attendance. 

[.45 in paras. 4 and 5 of Form No. 2, and Relief claimed.] 


No. 27. 

Diverting a Water- course. 

{Title.) 

A. B., the above-named plaintiff, states as follows : — 

1 . 1 he plamtiff is, and at the time hereinafter mentioned was, possessed of a mill 

situated on a [stream] known as the , in the village of , district 

of . 

2. By reason of such possession the plaintiff was entitled to the flo^ of the stream for 
working the mill. 

3. On the day of 19 , the defendant, by cutting the 

bank of the stream, wrongfully diverted the water thereof, so that less water ran into 
the plaintiff’s mill. 

4. By reason thereof the plaintiff has been unabl.e to grind more than sacks 

per day, whereas, before the said diversion of water, he was able to grind sacks 

per day. 

[As in paras. 4 and 5 of Form No. 2, and Relief clamed.) 
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No. 28. 

Obsthuctinq a Hksht to use Water eor Irrigation. 

{Title.) 

• A. B., the above-named plaintiff, states as follows r — 

1. Plaintiff is, and was at the time hereinafter mentioned, possessed of certain lands 
situate, etc., and entitled to take and use a portion of the water of a certain stream for 
irrigating the said lands. 

2. On the day of ^ 10 , tlm defendant prevented the 

plaintiff from taking and using the said portion of the said water as aforesaid, by 
wrongfully obstnicting and diverting the said stream. 

[As in parae. 4 and 5 of Form No. J, and Belief claimed.] 


No. 29. 

Injuries caused by Negligence on a Pailuoad. 

(Title.) 

A. B.j the above-named plaintid, sltit(is as follows - 

1. On the Say of 10 , the defendants were common 

carriers of passengers by railway between and 

2. On that day the plaintiff was a passenger in one of the carriages of the defendants 
on the said railway, 

3. While ho was such passenger, at [or near the station of 

or between the stations of iwid J, a collision occuiTed on the said 

railway, caused by the negligence and iinskilfulness of the defendants’ servants, whereby 
the plaint^ was much injured [liaving his leg broken, liis Jiead cut, etc., and Me the 
special da^je, if any, asj, and incurred expense for medical attendancov Rnd is perma- 
nently disabled from carrying on his fonnor business as [a salesman]. 

[As in paras. 4 and 5 of Form No. Z, and Relief claimed.] 

[Or thus:— 2. On that day the defendants by their servants so negligently and 
unskilfully drove and managed an engine and a train of carriages attached thereto upon 
and along the defendants’ railway which the plaintiff was then lawfully crossing, that the 
said engine and train were driven and struck against the plaintiff, whereby, etc., as 
in para. 3.] 


No. 30. 

Injuries caused by Negligent Driving. 

(Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. The plaintiff is a shoemaker, carrying on business at . The defendant 

is a merchant of 

2. On the day of 19 , the plaintiff was walking southward 

along Chowringhee, in the City of Calcutta, at about 3 o’clock in the afternoon. He was 
obliged to cross Middleton Street, which is a street running into Chowringhee at right 
angles. While he was crossing this street, and just before he could reach the foot- 
pavement on the further side thereof, a carriage of the defendant’s, drawn by two horses 
under the charge and control of the defendant’s servants, was negligently, suddenly and 
without any warning turned at a rapid and dangerous pace out of Middleton Street into 
Chowringhee. The polo of the carriage struck the plaintiff and knocked him down, and 
he was much trampled by the horses. 

3. By the bfow and fall and trampling the plaintiff’s left arm was broken and he was 
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bruisod and injured on theiiide and back, as well as internally, and in consequence thereof 
the plaintiff was for four months ill and in suffering, and unable to attend to his business, 
%nd incurred heavy medical and other expenses, and sustained great loss of business and 
profits, 

I As in paras, 4 and 5 of Form No, J, and Belief claimed.] 


No. 31. 

For Malicious Prosecution. 

{Title.) ^ 

A. y>’., the above-named plaintiff, states as follows : — 

1. On the day of 19 , the defendant obtained a wariant 

of arrest from [a Magistrate of the said city, or as the case may he] on a charge 

of , and the plaintiff was arrested thereon, and imprisoned for 

[days, or hours, and gave bail in the sum of rupees to obtain his release]. 

2. In so doing the defendant acted maliciously and without reasonable or probable 
cause. 

3. On the day of 19 , the Magistrate dismissed the 

complaint of the defendant and acquitted the plaintiff. 

4. Many persons, whose names are unknown to the plaintiff, hearihg of the arrest, 
and supposing the plaintiff to be a criminal, have ceased to do business with him ; 
or, in consequence of the said arrest, the plaintiff lost his situation as clerk to one E. F , ; 
or in consequence the plaintiff suffered pain of body and mind, and was prevented from 
transacting his business, and was injured in his credit, and incurred expense in obtainiijg 
his release from the said imprisonment and in defending himself against the said 
complaint. 

[As in paras. 4 and 5 of Form No. 1, and Belief claimed.] 


No. 32. 

Moveables wrongfully detained. 

(TiOe.) 

L ]]., the above-named plaintiff, states as follows - 

1. On the day of 19 , plaintiff owned [or ^ stale facts 

showing a right to tlte possession] the goods mentioned in the schedule hereto annexed 
[or des&rihe the goods], the estimated value of which is rupees. . 

2. From tliat day until the commencement of this suit the defendant has detained 
the* same from the plaintiff. 

3. Before the commencement of the suit, to wit on the day of 

19 . the plaintiff demanded the same from the defendant, but he refused to deliver 

them. 

[As in paras. 4 and 5 of Form No. 1.] 

6. The plaintiff claims — 

(1) delivery of the said goods, or rupees, in case delivery cannot 

be had ; 

(2) rupees compensation for the detention thereof 

The Schedule. 


No. 33. 

Against a Fraudulent Purchaser and his Transferee with Notice. 

(TitU.) 

- A. B„ the above-named plaintiff, states as follows : — 

1. On the day of 19 , the defendant C. D., for thb pnepose 

of inducing the plaintiff to sell him certain goods, represented to the plaintiff that [hfi 
was solvent, and worth rupe& over all his liabOitieB]. 
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2. The plaiatiff was hereby induoed to sell and deliver to (7. D., [one hundred boxes 

of tea], the estimated value of which is rupees. 

3. The said repreaenttftions were false, and were then known by C. D. to be so, 
[or, at the time of making the said representations, G. D. was insolvent, and knew himself 
to be so]. 

4. G, D. afterwards transferred the said goods to the defendant E. without con- 
sideration [or who had notice of the falsity of the representation]. 

[^5 in paras. 4 and- 5 of F^rm No. 1.] 

7. The plaintiff claims — 

(1) delivery of the said g^ods, or rupees, in ca‘'e delivery cannot 

be had ; 

(2) rupees compensation for the detention thereof. 


No. 34. 

Kbscission op a Contract on thb Ground of Mistake. 

, {Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. On the day of 19 , the defendant represented to 

the plaintiff that a certain piece of ground belonging to the defendant, situated at 

, contained [ten bighas]. 

2. The plaintiff was thereby induced to purchase the same at the price of 

rupees in the belief that the said representation was true, and signed an agreement, of 
which the original is hereto annexed. But the land has not been transferred to him. 

3. On the day of 19 , the plaintiff paid the defendant 

rupees as part of the purchase-money. 

4. That the said piece of grmmd contained in fact only [five bighas]. 

[Afl in paras. 4 and 5 of Form No. 1.] 

T. The plaintiff claims — 

(1) rupees, with interest from the day of 

19 ; 

(2) that the said agreement be delivered up and cancelled. 


No. 36. 

An Injunction restraining Waste. 

{Title.) 

A. B.", the above-named plaintiff, states as follows ; — 

1. The plaintiff is the absolute owner of [describe the property}. 

2. The defendant is in possession of the same under a lease from the plaintiff. 

3. The defendant has [out down a number of valuable trees, and threatens to out 
down many more for the purpose of sale] without the consent of the plaintiff. 

[As in paras. 4 and S of Form No. 1.] 

6. The plaintiff claims that the defendant be restrained by injunction from com- 
mitting or permitting any further waste on the said premises. 

‘ [Pecuniary compensation may also he claimed.] 


No. 36. 

Injunction restraining Nuisance. 

{Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. Pisintiff is; and at all the times hereinafter mentioned was, the absolule owner 
Na , Street, Calcutta]. 
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2. The defenduiit is, and at all the said times was, the absolute owner of [a plot 

of ground in the same street J. 

3. On the day of 19 , the defendant erected upon his 

said plot a slaughter-house, and still maintains the same * and from that day until the 
present time has continually caused cattle to be brought and killed there [and has caused 
the blood and offal to be thrown into the street opposite the said house of the plaintiff]. 

4. [In consequence the plaintiff has been compelled to abandon the said house, and 

has been unable to rent the same.] 

o 

[A$ in paras. 4 and 5 of Form No 1.] 

7. The plaintiff claims that the defendant be restrained by injunction from com* 
mitting or permitting any further nuisance. 


No. 37. 

Public Nuisance. 

{Titie.) 

A. B.f the above-named plaintiff, states as follows : — 

1. The defendant has wrongly heaped up earth and stones on a public road known 

as Street at so as to obstruct the passage of the public along the 

same and threatens and intends, unless restrained from so doing, to continue and repeat 
the said wrongful act. 

2. The plaintiff has obtained the consent in writing of the Advocate General {or of 
the Collector or other officer appointed in this behalf] to the institution of this suit. 

[As in paras. 4 and 5 of Form No. 1 . ) 

The plaintiff claims — 

(1 ) a declaration that the defendant is not entitled t-o obstruct the passage of 
the public along the said public road ; 

^2) an injunction restraining the defendant from obstructing the passage of the 
publi(5 along the said public road and directing the defendant to remove 
the earth and stones wrongfully heaped up as aforesaid. 


No. 38. 

Injunction against the Diversion of a Water-course, 

(TiOe.) 

A, B.y tlie above-named plaintiff, states as follows : — 

[A 5 in Form No. 27.] 

The plaintiff claims that the defendant be restrained by injunoliion from diverting, 
the water as aforesaid. 


No. 39. 

, « 

Restoration of Moveable Property threatened with Db8truoti#n, and for an 

Injunction. 

(TiUe.) 

A. B.y the above-named plaintiff, states as follows ; — 

1. Plaintiff is, and at all times hereinafter mentioned was, tlie owner of [a portrait 
of his grandfather which was executed by an eminent painter], and of which no duplicate, 
exists [or, /i/otc any feuis showing that the property is of a hind that*camot be rppia/ced 
by money]. ^ , 
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2. On tho day of lU , lio depoHilcd tlie same for safe 

keeping with the dchmdant. 

3. On t-ho da}' of 10 , he doniandcd Ihe same from (lie 

didoadant and offered to pay allroa^ouablo eharges for tho storage of the same. 

4. Tho defendant refuses to deliver the same to tho plaintiff and threatens to conceal, 
dispose of, cut or injure the same if required to deliver it up. 

5. No pecuniary compensation would he an jxdcquate compensation to the plaintiff 
for (he loss of the [painting]. 

[As in imras. 4 and 5 of Fo^'m No. L] 

8. TJie plaintiff claims — • 

(1 ) that tho defendant be restrained by injunction from disposing of, injuring or 

concealing the said [painting] ; 

(2) that ho be compelled to deliver tho same to the plaintiff. 


No. 40. 


iNTBRPLBAriER. 

{Tilk.) 

A. i?., thi above-named plaintiff, states as follows : — 

1. Before the date of the claims hereinafter mentioned Q. 11. deposited with the 
plaintiff [describe the proyerty] for [$afe-heeping\ 

2. The defendant C. D. claims the same [under an alleged assignment thereof to 
him from C/. H.], 

3. The defendant E. F. also claims the same [under an order of G. H. transferring 
tho same to him]. 

4. The plaintiff is ignorant of the respective rights of the defendants. 

6. He has no claim upon the said property other than for charges and costs, and is 
roafly and willing to deliver it to such persons as the Court shall direct. 

0. The suit is not brought by collusion with either of the defendants, 

[A.? in paras. 4 and 5 of Form No. 1.] 

9. Tho plaintiff clauns — 

(1) that the defendants be restrained, by injunction, from taking any pro- 

ceedings against the plaintiff in relation thereto ; 

(2) that they be required to interplead together concerning their claims to tho 

said property ; 

j'(3) that some person be authorized to receive the said property pending such 
litigation ;] 

(4) that upon delivering the same to such [person] tho plaintiff be discharged 
from all liability to either of the defendants in relation thereto. 


No. 41. 

Admintstuatiun bv Creditor on behalf of himseu? and all other Creditors. 

(TiOe.) 

A. R, the above-named plaintiff, states as follows : — 

1. E. F.t late of , was at the time of his death, and his estate still Is, 

indebted to the plaintiff in the sum of [Acre insert nature of debt and security , 

if any], 

2. E. F. died on or about the day of . By hk last will, 

dated the day of , he appointed G. D. his executor [or devised 

his estate in trust, etc. , or died intestate, as the case may be], 

3. The will was proved by 0. D. [or letters of administration were granted, etc. ]. 
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4. The defendant has possessed himself of the moveable [and immoveable, or the 
proceeds of the immoveabloj property of E. P.,*and has not paid the plaintiff his debt. 

[As in paras. 4 and 5 of Form No. J.] 

7. The plaintiff claims that an account may be taken of the moveable [and im- 
moveable] property of E. P., deceased, and that the same may be administered under 
the decree of the Court. 


No. 42. , 

Administration by Spboifio Lbgatbb 


{TiUe.) 

(Alter Form No. 41 thus ] — 

[Omit paragraph 1 and comimnce paragraph 2] E. F., late of , died on or 

a^ut the day of . By his last wiU, dated the day 

of , he appointed C. D. his executor, and bequeathed to the plaintiff [here 

stcUe the specific legacf/]. 

For paragraph 4 substitute-- > 

The defendimt is in possession of the moveable property^! E. F,, and, amongst pther 
thmgs, of the said [here nam^ the subject of the specific bequest]. 

For the commencermnl of paragraph 7 substitute — 

The plaintiff claims that the defendant may be ordered to deliver to him the said 
[here name the subject of the specific bequest], or that, etc. ^ 


No. 43. 

Administration by Pecuniary Lega^’kb. 

{Title.) 

[Alter Form No. 41 thus] — 

'^Omit paragraph 1 and< substitute for paragraph 2] E. F., late of , died 

on or about the day of . By his last will, dated the 

day of , he appointed C. D. his executor, and bequeathed to the plaintiff a 

legacy of rupees. * 

In paragraph 4 substitute “ legacy ” for “ debt.” 

Another Form. 

{TiUe.) 

E. F., the above-named plaintiff, states as follows: — 

1. A. B, of K. in the died on the day of , By 

his last will, dated the day of , he appointed the defendant imd 

M. N. [who died in the testator’s lifetime] his executors, and bequeathed his pmpefty, 
whether moveable or immoYeable, to his executors in trust, to pay the reftts and income 
thereof to the plaintiff for his life ; and after bis decease, and in default of his hating a 
son who should attain twenty-one, or a daughter who should attain that age or many, 
upon trust as to his immoveable property for the person who would be the testator's hetr^ 
at-law, and as to his moveable property for the persons who woqld be the testator’ll 
next-of-kin if he had died intestate at &e time of the death of the plaintiff, and such 
failure of his issue as aforesaid. 

2. The will was proved by the defendant on the 
The plaintiff has not bm married. 


day of 
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Fibst Soebd. 
( 3 ), Nos. 44, 46. 


3. The testator TPas at his death entitled to moveable and immoveable property ; the 
defendant entered into the receipt of the rents of the immoveable property and got in the 
moveable property ; he has sold some part, of the immoveable property. 

[As in paras. 4 and 5 of Form No. J.] 

6. The plaintiff claims — 

(1) to have the moveable and immoveable pro|ioriy of A. R. administered in 
this Court, and for that purpose to have all proper directions given and 

accounts taken ; ^ 

(2) such further or other relief as the nature of the case may require. 


No. 44. 

Execution op Trusts. t 

(Title.) 

• A. B., the above-named plaintiff, states as follows : — 

1. He is one of the trustees under an instrument of settlement bearing date on 

or about the day of made ‘upon the marriage of E. F. and 0. H., 

the father and mother of th^defendant [or an instrument of transfer of the estate and 
effects of E. F. for the benefit of C. !>., the defendant, and the other creditors of E. F.]. 

2. A. B. has taken upon himself the burden of the said trust, and is in possession 
*of [or of the proceeds of] the moveable and immoveable property transferred by the said 
instrument. 

3. C, D. claims to be entitled to a beneficial interest under the instrument. 

[As in paras. 4 and 5 of Form No. 1.] 

6. The plaintiff is desirous to account for all the rents and profits of the said im- 
moveable property [and the proceeds of the sale of the said, or of part of the said, 
immoveable property, or moveable, or the proceeds of the sale of, or of part of, the said 
moveable property, or the profits accruing to the plaintiff as such trustee in the execution 
of the said trust] ; and he prays that the Court will take the accounts of the said trust, 
and also that the whole of the said trust estate may be administered in the Court for 
the benefit of C. i>., the defendant, and all other persons who may be interested in such 
administration, in the presence of C. D., and such other persons so interested as the 
Court may direct, or that C. D. may show good cause to the contrary. 

[N.B. — Where the suit is by a henefeiary, the plaint may he modelledt mufatis mutandis, • 
on the plaint by a legatee.] 


No. 46. 


Foreclosure of Sale. 

(Title.) 

A. B.. the above-named plaintiff, states as follows : — 

1. The plaintiff is mortgagee of lands belonging to the defendant. 

2. The following are the particulars of the mortgage : — 

(а) (date); 

(б) (names of mortgagor and mortgagee) ; 

(c) (sum secured) ; 

(d) (rate of interest) ; 

(e) (property subject to mortgage) ; 

(/) (amount now due) ; 

(g) (if the plaintiff a iiUe is derivative, stale shortly the transfers or devolution 
'under which ht claims). 
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{If tha plain! iff u mortgagee in jmssessim, add) 

3. I’ho jiliiiiiliir took poflSORsion of the mortgaged property on tlie day 

of and Im nsady to account as mortgagee in poHsesnion from that time. 

[.1.V in paras, i and 5 of Form No. 1.] 

6. d’lie plaintilf claims ■ 

( 1 ) payment, or in default [sale or] foreclosure [and possession] ; 

[R7wre Order 34, rule 6, ap 2 >fe.] 

(2) ill ('.asc the proceeds o1‘ the sale are found to be insufficient to pay the amount 

due to the plaintilf, then that libcr-ty be nvserved to the plaintiff to apply 
foi' a decree for the balance. 


No. 46. 

Rkdemptiow. 

(Title.) 

A. /?., the above-named plaintiff, states as follows : — 

1 . The plaintiff is mortgagor of lands of which the defendant is mortgagee. 

2. The following are the particulars of the mortgage ; — 

(n) (date); 

(b) (names of mortgagor and mortgagee) ; 

(c) (sum secured) ; 

(d) (rate of interest) ; 

(e) (property subject to mortgage) ; 

if) (iflh^ plaintiff's title is derivative, state shortly the transfers or devohtimi 
under which he claims). 

( If the defendant is nwrtga^ee in possession, add) 

3. The defendant, has taken possession [or has received the rents] of the mortgaged 
projicrty. 

in paras. 4 and 5 of Form No. l.\ 

0. The plaintiff claims to redeem the said property and to have the"^amo recon- 
voyed to him f and to have possession thereof]. 


No. 47. 

SpEcmo Pbrfoemanob (No. 1). 

(Title.) 

A, B., the above-named plaintiff, states as follows : — 

1. By an agreement dated the day of and signed by the 

defendant, ho contracted to buy of [or sell to] the plaintiff certain immoveable property 
therein described and referred to, for the sum of rupees. „ 

2. The plaintiff has applied to the defendant specifically to perfor^jj the agreement 
on his part, but the defendant has not done so. 

3. The plaintiff has been and still is ready and willing specifically to perform the 
agreement on his part of which the defendant has had notice, 

[^« in paras. 4 and 5 of Form No. 1.] 

6. The plaintiff claims that the Court will order the defendant specifically to perfonh 
the agreement and to do all acts necessary to put the plaintiff in full possession of the saidl 
property [or to accept a transfer and possession of the said property]<and to pay the costs 
of the suit. ' . . ; 
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No. 48. 

Pekfoumanoe (No. 2). 

. (Titk.) 

A. 7?., the above-named plaintiff, states os follows : — 

1. On the day of 19 , the plaintiff and defendaiff- entered 

into an agreement, in writing, and the origina document is hereto annexed. 

The defendant was absolntely entitled to the immoveable property described in the 
agreement. 

2. On the day of 19 , the plaintiff tendered 

rupees to the defendant, and dojuanded a transfer of the said property by a sufficient 
instrument. 

3. On the day of 19 , the plaintiff again demanded such 

transfer [or the defendant refused to transfer the same to the plaintiff.] 

4. The defendant has not executed any instrument of transfer. 

6. TJ)ie plaintiff is still ready and willing to pay the purchase-money of the said 
property to the defendant. 

[As iti paras. 4 and 5 of Form No. 7.] 

8. The plaintiff claims— % 

(1 ) that the defendant transfers the said property to the plaintiff by a sufficient 

instrument [folloiving the terms of the agreement] ; 

(2) nipees compensation for withholding the same. 


No. 49. 

Pabtnershu’. 

(Title.) 

A. B.f the above-named plaintiff, states as follows; — 

1. Ho and G. D., the defendant, have been for years [or months] past 

carrying on business together under articles of partnership in writing, [or under a deed, 
or under a verbal agreement]. 

2. Several disputes and differences have arisen between the plaintiff and defendant 
as such partners whereby it has become impossible to carry on the business in partner- 
ship with advantage to the partners. ’ [Or the defendant has committed the following 
breaches of the partnership articles - 

( 1 ) 


[As in paras, 4 and. 5 of Form No. 1.] 

5. The plaintiff claims— 

(1) dissolution of the partnership ; 

(2) that accoimts be taken ; 

(.3) that a receiver be appointed. 

[N.B. — In suits for wMing-up of any partnership, omit the claim for dissolution ; 
and, instead insert a paragraph stating the facts of the partnership having been dissolved.] 
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(4) Written Statements. 

General defences. 

Denial. The defendant denies that {set out facts). 

The defendant does not admit that (set out facts). 

The defendant admits that but says that 

Protest. The defendant denies that he is a partner in the defendant firm of ** 

The defendant denies that he made the contract alleged or any contract 
with the plaintiff. t 

The defendant denies that he contracted with the plaintiff as alleged or 
at all. 

The defendant admits assets but not the plaintiff’s claim. 

The defendant denies that the plaintiff sold to him the goods mentioned 
in tlie plaint or any of them. 

Limitation. The suit is barred by article or article of the first 

schedule to the Indian Limitation Act, 1908. 

Jurisdiction. The Court has no jurisdiction to hear the suit on the ground that {set 
forth the grounds). 

On the day of a diamond ring was delivered by 

the defendant to and accepted by the plaintiff in discharge of the alleged 
cause of action. f 

Insolvency. The defendant has been adjudged an insolvent. 

The plaintiff before the institution of the suit was adjudged an in- 
solvent and the right to sue vested in the receiver. 

Minority. The defendant was a minor at the time of making the alleged contract. 

Payment The defendant as to the whole claim (or as to Re. part of 

into Court, the money claimed, or as the case may he) has paid into Court Rs. 

and says that this sum is enough to satisfy the plaintiff’s claim (or the part 
aforesaid). 

Performance The performance of the promise alleged was remitted on the 
remitted. {date). 

Rescission. The contract was rescinded by agreement between the plaintiff and 
defendant. 

Bes judicata. The plaintiff’s claim is barred by the decree in suit {give the reference). 
Estoppel. The plaintiff is estopped from denying the truth of {insert'^stalement as 

• , to which estoppel is claimed) because (here state the fads relied on as creating 

the estoppel). 

Ground of Since the institution of the suit, that is to say, on the day 

defence sub- of {set out facts). 

sequent to 
institution 

of (iuit. 


No. 1. 


Defence in Suits for Goods sold and deltvbrbd. 

1. The defendant did not order the goods. 

2. The goods were not delivered to the defendant. 

3 The price was not Rs. 

[or] 

1 

5. [ Except as to Rs. 

6 


, same as 


Al 


7. The defendant [or A. B., the defendant’s agent] satisfied the claim by payment . 

before suit to the plaiutiff [or to C. D., the plaintiff’s agent] on the i$if pt 

19 . , . ‘ 

8. The defendant satisfied the claim by payment after suit to Vhe im 

day of 19 . ' 
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No. 2. 

Dejbnce in Suits on Bonds. 

J . The bond iis not the defendant’s bond. 

2. The defendant made payment to the plaintiff on the day according to the 
condition of the bond. 

3. The defendant made payment to the plaintiff ^fter the day named and before 
suit of the principal and interest mentioned in the bond. 


No. 3. 

Defenoe in Suits on Guarantees. 

1 . The principal satisfied the claim by pajmicnt before suit. 

2. The defendant was released by the plaintiff giving time to the princii)al 
debtor in j>ursuance of a binding agreement. 


% No. 4. 

Deeenoe in any Suit for Dert. 

1, As to Rs. 200 of the money claimed, the defendant is entitled to set off for goods 
sold and delivered by the defendant to the plaintiff. 

Particulars are as follows : — 

^ IvS, 

1907, January 26th 160 

„ February Ist . . • 60 

Total . 200 

2. As to the whole [or as to Ils. , part of the money claimed] the defendant 

made tender before suit of Ks. , and has paid the same into Court. 


No. 6. 


Defence in Suns for Injuries caused by Negligent Driving. 

1. The defendant denies that the carriage mentioned in the plaint was the defen- 

dant’s carriage, and that it was under the charge or control of the defendant’s servants. 
The carriage belonged* to of • Street, Calcutta, livery stable keepers 

employed by the defendant to supply him with carriages and horses ; and the person 
under whose charge and control the said carriage was, was the servant of the said 

2. The defendant does not admit that the said carriage was turned out of Middleton 
Street, either negligently, suddenly or without warning, or at a rapid or dangerous pace. 

3. The defendant says the plaintiff might and could, by the eiiercise of reasonable 
care and diligence, have seen the said carriage approaching him, and avoided any 
tjollision with it. 

4. The defendant does not admit the statements contained in the third paragraph 
pi the ]^int. 


No. 6. 


Defence in ail Suits for Wrongs. 
D4^l of the several acts [or matters] complained of 
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No. 7. 

Deij'ence in Suits for Detention oii" Goods. 

1. Tlic goods wore not the property of the plaintiiT. 

2. The goods were detained for a lien to which the defendant wa5 entitled. 
Particulars are as follows i — 

1907, May 3rd. To carriage of the goods claimed from Delhi to Calcutta ; — 
46 maunds at Rs.2 per leiaund Ks.O 


No. 8. 

Defence in Suits for Infringement of Copyright. 

1. The plaintiff is not the author [assfgfnce, ete,]. 
book was not registered, 
defendant did not infringe. 


No. 9. 

( 

Defence in Suits for Infringement of Trade Mark. * 

trade mark is not the plaintiff’s, 
alleged trade mark is not a trade mark, 
defendant did not infringe. 


No. 10. 

Defences in Suits relating to Nuisance^s 
plaintiff’s lights are not ancient [or deny his other alleged prescriptive 

plaintiff’s lights will not bo materially interfered with by tlTo defendant’s 

defendant denies that ho or his servants pollute the water [or do what is 
oomplained of]. 

[If the defendant claim the right by prescription or otherwise to do what is cotnpUUned 
oft he must say soj and must stale the grounds of the claim, i.e. whether by prescription, 
grant, or what.] 

4. The plaintiff has been guilty of laches of which the following are particulars 

1870. Plaintiff’s mill began to work.. 

1871. Plaintiff came into possession. 

1883. First complaint. 

6. As to the plaintiff’s claim for damages the defendant ifvill rely on the above 
grounds of defence, and says that the acts complained of have not produced any damage 
to the plaintiff. [If other grounds are relied on, they must be skUed, e.g. limitation as to 
past damage.] • ' 


2. The 

3. The 


1. The 

2. The 

3. The 


1. The 
rights], 

. 2. The 
buildings. 

3. The 


No, 11. 


Defence to Suit fob Foreclosure ^ 

1. The defendant did not execute the mortgage. 

2. The mortgage was not transferred to the plaintiff {if nmre than one transfer 4$ 
alleged, say w}iich is denied). 
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>). The suit is barred by article of the first schedule to the Indian 

Limitation Act, 1008. 

4. The followinj? payments liavo been made, t'iz . : — 

Us. 

{Insert dak.) , . 1000 

{Insert date.) • , . . . . 500 

5. The plaintiff took possession on the of . and has received 

the rents over since. 

0. That plaintiff released the debt on the • of 

7. 'the defendant transferred all hjp interest to A. B. by a document, dated » 


No. 1*2. 

Defence to Suit fok HEOEMriTON. 

1. The plamtiff’s right to redeem is barred by article of the first 

schedule to the Indian Ijimitation Act, 1008. 

2. The plaintiff transferred all interest in the projK'rty to A. B. 

3. The defendant, by a document dated the day of transferred 

all his interest in the mortgage-debt and property comprised in the mortgage to A. B. 

4. The defendant never ^ook possession of the mortgaged property, or rcceiviMj tlic 
rents thereof. 

{If the defendant admits 'possession fm' a time onlf/, he shoidd state the tim(\ and deny 
possession heyotid wliai he admits.) 


No. 13. 

Defence to Suit for Specific Performance. 

1. The defendant did not enter into the agreement. 

2. A. B. was not the agent of the defendant (if alleged by plaintiff). 

3. The plaintiff has not performed the following conditions — (Conditmis). 

4. The defendant did not— {alleged acts of part jyerformance). 

5. The plaintiff’s title to the property agreed to bo sold is not such as the defendant 
is bound to accept by reasons of the following matter-— (State why). 

6. The agreement is uncertain in the following rcspecta-(67ttte them). 

I. {or) The plaintiff has been guilty of delay ; 

8. {or) The plaintiff has been guilty of fraud {or misrepresentation). 

9. (or) The agreement is unfair ; 

10. (or) The agreement was entered into by mistake. 

II. The following are particulars of (7), (8), (9), (10) (or as the case may he). 

12. The agreement was rescinded under Conditions of Sale, No. 11 (or by mutual 
agreement). 

{In cases where damages are claimed and the defendant disputes his liability to damages 
he must deny the agreement or the alleged breaches, or show irhatever other ground of defence 
he intends to rely on, (\g. the Indian Limitation Act, accord and satisfaction, release^ 
fraud, etc . ) 


No. 14. 

Defence in Administration Suit by Pecuniary Legatee. 

1. A. B.’8 will contained a charge of debts ; he died insolvent ; ho was entitled at 
his death to some immoveable property which the defendant sold and which produced 
the net sum of Rs. , and the testator had somo moveable property which the 

defendant got in, a^d which produced the net sum of Rs. • 
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2. The defendant applied the whole of the said buiob and the sum of Rb. 

which the defendant received from rents of the immoveable property in the payment of 
the funeral and testamentary expenses and some of the debts of the testator. 

3. The defendant made up his accounts and sent a copy thereof to the plaintiff on 

the day of 111 , and offered the plaintiff free access to the 

vouchers to verify such accounts, but he declined to avail himself of the defendant’s 
offer., 

4. The defendant submits that the plaintiff ought to pay the costs of this suit. 


No. 15. 


PllOBATE OF WlJ.L IN SoLEMN FOEM. 

1. The said will and codicil of the deceased were not duly executed according to the 
provisions of the Indian Succession Act, 1865 [or of the Hindu Wills Act, 1870]. 

2. The deceased at the time the said will and codicil respectively purport to have 
been executed, was not of sound mind, memory and understanding. 

3. The execution of the said will and codicil was obtained by the undue ihfluonce of 
the plaintiff [and others acting with him whose names are at present unknown to the 
defendant]. 

4. The execution of the said will and codicil was obtained by the fraud of the 
plaintiff, such fraud, so far as is within the defendant’s present knowledge, being [aUUe 
the naiure of the fraud]. 

5. The deceased at the time of the execution of the said will and codicil did not 
know and approve of the contents thereof, [or of the contents of the residuary clause in 
the said will, as the case may be]. 

6. The deceased made his true last will, dated the 1st January, 1873, and thereby 
appointed the defendant solo executor thereof. 

The. defendant claims : — 

(1) that the Court will pronoimce against the said will and codicil propounded 

by the plaintiff : 

(2) that the Court will decree probate of the will of the deceased, dated the 

1st January, 1873, in solemn form of law. 


No. 16. 

Pakticulaks. (0. 6, r. 5.) 

{2Hih of Suit.) 

The following are the particulars of (here state the maUers in respect of Particulars, 
which particulars have been ordered) delivered pursuant to the order of the 
of 


(Here set owt the partievidrs ordered in paragraphs if necessary.) 
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PROCESS. * 

• 

No. I. 

Summons for Disposal of Suit. (0. 6, rr. 1, 6.) 

{Title,) 

To 

[NamCf (lescriplion and place of reeidence.] 

Whereas has institutod a suit against you for , you are 

hereby ttimmoned to appear in this Court in person or by a pleader duly instructed, and 
able to answer all material questions relating to the suit, or who shall be accompanied 
by some person able to answer all such questions, on the day of 

19 , at o’clock in the noon, to answer the claim ; and as the day fixed 

for your appearance is appointed for the final disposal of the suit, you must bo prepared 
to produce on that day all the witnesses upon whose evidence and all the documents u jjon 
which you intend to rely in support of youi* defence. 

Take notice that, in default of your appearance on the day before mentioned the 
suit will bo heard and determined in your absence. 

Given under my hand and the seal of the Court, this day of 

19 . 

Judge. 

Notice, — 1. Should you apprehend your witnesses will not attend of their own accord, 
you can have a summons from this Court to compel the attendance of 
any witness, and the production of any document that you have a right 
to call upon the witness to produce, on applying to the Court and on 
depositing the necessary expenses. 

2. If you admit the claim, you should pay the money into Court together with 
the costs of the suit, to avoid execution of the decree, which may be 
against your person or property, or both. 

No. 2. 

Summons eok SettIement of Issues. (0. 5, it. 1, 5.) 

{Title,) 

To 

[Name, deacription and place of residence.] 

Whereas has instituted a suit against you for you are 

hereby summoned to appear in this Court in person, or by a pleader duly instructed, and 
able to answer all material questions relating to the suit, or who shall be accompanied 
by some person able to answer all such questions, on the day of 

19 , at o’clock in the noon, to answer the claim ; and you ore 

directed to produce on that day all the documents upon which you intend to rely in 
. support of your def^e. 

Take notice that, in default of your appearance on the day before mentioned, the 
.. uit will be heard and determined in your absence. 

* Given under my hand and the seal of the Court, this day of 

19 


Judge, 
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Nofl. 3~6. 

Noticb. — 1, Should you apprehend your wiinessea will not attend of then own accord, 
you can have a summona from thia (Jourt to compel the attendance of 
any witness, and the production of any document that you have a tight 
to call on the witness to produce, on applying to the Court and on 
depositing the necessary expenses. 

2. If you admit the claim, you should pay the money into Coui*t together with 
the costs of the suit, to avoid execution of the decree, which may be 
against your person or property, or both. 


No. 3. 

Summons to appear in Person. (0. 5, r. 3.) 

'Yo 

[Nmnet description and place of residence.] 

WniiKEAS has instituted a suit against you for you are 

hereby summoned to appear in this Court in person on the day of 

19 . , at o’clock in the noon, to answer the claim ; and you are 

dii'octed to produce on that day all the documents upon which you intend to rely in 
support of your defence. 

Take notice that, in default of your appearance on the day before mentioned, the 
suit will be heard and determined in your absence. 

Given under my hand and the seal of the Court, this day of 

19 

Judge. 


No. 4. 

Summons in Summaiu' Suit on Negotlirle Instrument. (0. 37, r. 2.) 

(Tilh.) 

To 

[NaruCt description and 2dnce of residence.] 

Whereas has instituted a suit agahist you under Order XNXVIL 

of the Code of Civil Procedui’c, 1908, for Rs. , balance of principal and 

interest due to him as the of a of which a copy is hereto annexed, 

you we herebj^ summoned to obtain leave from the Court within ten days from the 
service hereof to appear and defend the suit, and within such to cause an appearance 
to be entered for you. In default whereof the plaintiff will be entitled at any time 
after the expiration of such ten days to obtain a decree for any sum not exceeding the 
sum of Rs. and the sum of Ks. for costs. 

Leave to appear may be obtained on an application to the Court supported by 
affidavit or declaration showing that there is a defence to the suit on the merits, or that it 
is reasonable that you should be allowed to appear in the suit. 

Given under my hand and the seal of the Court, this day of 

19 . 

Jud^. 

No. 6. 

Notice to Feeson who, the Court considers, should be added as Co-PXAiNiiBif 

(0. 1, r. 10.) 

(Title.) 

To 

[Namct description cmd place of residence.] 

Whereas has instituted the above suit against for ' 

and whereas it appears necessary that you should be added as a plaintiff in the sa^ 
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suit in order to enable the Court effectually and completely to adjudicate upon and 
settle all the questions involved. 

Take notice that you should on or before day of 19 . 

signify to this Court whether you consent to be so added. 

Given under mv hand and the seal of the Court, this day of 

19 . • 

Judge. 




No. 6. 

Summons to legal REruESENTATivE of a deceased Defendant. (0. 22, r. 4.) 


To 


{Title.) 


Whereas the plaintiff instituted a suit in this Court on the 

day of 19 , against the defendant who has since deceased, 

and whereas the said plaintiff has made an application to this Court alleging that you 
are theiegal representative of the said deceased , and desiring that you be made 

the defendant in his stead. 

Y ou are hereby summoned to attend in this Court on the day of 

19 , at A. M. tf defend the said suit, and, in default of your appearance on 

the day specified, the said suit will be heard and determined in your absence. 

Given under my hand and the seal of the Court, this day of 

19 

Judge. 


No. 7. 

Order for Transmission of Summons for Service in the Jurisdiction of anotijbr 

Court. (0. 5. r. 21.) 

(TiUe.) 

Whereas it is stated that in the above suit is at present 

residing in : It is ordered that a summons returnable on the 

day of 19 , be forwarded to the Court of for 

service on the said with a duplicate of this proceeding. 

The eourt-fee of chargeable in respect to the summons has been realized 

in this Court in stamps. 

Dated 19 . « 

Judge. 


No. 8. 

Order for Transmission of Summons to be served on a Prisoner. (0. b, r. 2'!.) 

{TiOe.) 

To 

The Superintendent of the Jail at 

Under the provisions of Order V, rule 24, of the Code of Civil Procedure, 1908, a 
summons in duplicate is herewith forwarded for service on the defendant who 

ia a prisoner in jail. You are requested to cause a copy of the said summons 

to be served upon the said defendant and to return the original to this Court signed by 
the said defendai^., with a statement of service endorsed thereon by you. 

• " ^ Judge. 
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No. 9. 

OaoBR FOR Transmission of Summons to be served on a Public Servant or 
Soldier. (0. 6, rr, 27, 28.) 

(Title,) 

To 

Under the provisions of Order V, rule 27 (or 28, as the case may he), of the Code of 
Civil Procedure, 1908, a summons in duplicate is herewith forwarded for service on the 
defendant who is stated to be serving under you. You are requested to 

sause a copy of the said summons to be served upop the said defendant and to return the 
original to this Court signed by the said defendant, with a statement of service endorsed 
thereon by you. 

_ Jvdgre. 


No. 10. 

To ACCOMPANY RETURN OP SUMMONS OF ANOTHER CoURT. (0. 6, T, 23.) 

(Title.) 

Read proceeding from the forwarding for service on 

in Suit No. of 19 of that Court. 

Read Serving Officer’s endorsement stating that the and proof of the 

GLbovc having been duly taken by me on the oath of t and it is 

ordered that the be returned to the with a copy of this pro- 

ceeding. 

Judge, 

Note. — This form will be applicable to process other than sumnjoiis, the service of which may have to be 
effected in the same manner. 


No. 11. 

Affidavit of Process-server to accompany return of a Summons or Notice. 

(0. 6, r. 18.) 

(Title,) 

The Affidavit of son of I 

and say as follows : — 

(1) I am a process-server of this Court. 

(2) On the day of 19 I received a issued 

by the Court of in Suit No. of 19 . in the said Court, dated 

the, day of 19 for service on 

(3) The said was at the time personally known to me, and I served the 

S 19 , at about 

o’clock in the noon at ♦ by tendering a copy 

thereof to ^ and requiring ^ signature to the original 

(a) 

(h) 

(a) Here state whether the person served signed or refused to sign the process, and In whose presence. 

(b) Signature of process-server. 

or, 

(3) The said not being personally known to me , - aMoompanie^ 

me to and pointed out to me a person whom he stated to be themtid , 

and I served the said on on the day of 19 at 

about o’clock in the noon at by tendering a copy 

thereof to ^ and requiring ^ signature to the original * ~^'• 

(a) ' 

(b) - 

(a) Here state whether the person served signed or refused to sign the prooees, and in whose’ pxeseaeel' 

(b) Signature of process-server. .. .. 
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(3) The said and the house in which he ordinarily resides being personally 

known to me, I wont to the said house, in and . there on the day 

of 19 , at about o’clock in the noon, I did not 

find the said 


(a) 

(fe) 


(а) Enter fully and exactly the maimer iu which the process was served, \vlth special reference to 
Order 6, rules 15 and 17. 

(б) Signature of process-server. 


or, 

(3) One acoompanie(> me to and there pointed out to me 

which he said was the house in which ordinarily resides, I 

did not find the said there. 


(o) 

{b) 


(а) Enter fully and exactly the manner in which the proce.ss was served, with special reference to 
Order 5, rules 16 and 17. 

(б) Signature of process-server. 


or, 

Ifmihstitnted service has beeii ordered^ stale fully and exactly the manner in which the 
summons was served with special reference to the terms of the order for suhstittited sernce. 

aIsI by the said before mo this 

day of % 19 . 

Empowered under section 139 of the Code of Civil Procedure 
to administer the oath to deponents. 


No. 12. 

Notice to Defendant. (0. 9, r. 6.) 

(Title.) 

To [Name, description and place of residence. "I 

Wheebas this day was fixed for the hearing of the above suit and a summons was 
ihsued to you and the plaintiff has appeared in this Court and you did not so appear, but 
from the return of the Nazir it has been proved to the satisfaction of the Court that the 
said summons was served on you but not in sufficient time to enable you to appear and 
answer on the day fixed in the said summons 

Notice is hereby given to you that the hearing of the suit is adjourned this day and 
that the day of 19 , is now fixed for the hearing of the same ; 

in default of your appearance on the day last mentioned the suit will be heard and 
determined in your absence. 

Given under my hand and the seal of the Court, this day of 

19 

Jtulfjc, 


No. 13. 

Summons to Witness. (0. 16, rr. 1,5.) 


(Title.) 

To 

Wheebas your attendance is required to 

on behalf of the in the above suit, you are hereby required [porsonall}] 

to appear before this Court on the day of 19 , at o’clock 

In forenoon, and to bring with you [or to send to this Court] 

A^mofRse , being your travelling and other expenses and subsistence 

uSowance for one day, is herewith sent If you fail to comply with this order without 



1414 


THE CODE OF CIVIL PROCEDURE. 


Fiest Sohed 
Nos. 


lawful excuse, you will be subject to the oonsequences of non-attendance laid down ii 
rule 12 of Order XVI of the Code of Civil Procedure. 

Given under my hand and the seal of the Court, this day of ID 

Notice. ”(1) If you arc summoned only to produce a document tnd not to give 
evidence, you shall bo deemed to have complied with the summons if you cause sue! 
document to be produced in this Court on the day and hour aforesaid. 

(2) If you are detained beyon^l the day aforesaid, a sum of Rs. will be 

tendered to you for each day’s attendance l>eyond the day specified. 

No. 14. 

Proclamation requiring attendance oe Witness. (0. 16, r. 10.) 

{TiOe.) 

To 

Whereas it appears from the examination on oath of the serving officer that the 
summons could not be served upon the witness in the manner prescribed by law : and 
whereas it appears that the evidence of the witness is material, and he absconds and 
keeps out of the way for the purpose of evading the service of the summons : This 
proclamation is therefore, under rule 10 of Order XVT of the Code of Civil Procedure, 
1 908, issued requiring the attendance of the witness in tliis Cyurt on the day oi 

19 at o’clock in the forenoon, and from day to day until 

he shall have leave to depart ; and if the witness fails to attend on the day and bout 
aforesaid he will be dealt with according to law. 

Given under my hand and the seal of the Court, tins day of 

19 . ‘ 

Judge. 


No. 16. 

Proclamation requiring attendance of Witness. (0. 16, r. 10.) 

(Tine.,) 

To 

Whereas it appears from the examination on oath of the serving officer that the 
summons has been duly served upon the witness, and whereas it appears that the evidence 
of the witness is material and ho has failed to attend in compliance with such summons ; 
This proclamation is therefore, under rule 10 of Order XVI of the Code of Civil ProoedurCj 
1908, isfeued, requiring the attendance of the witness in this Court on the day 

of * 19 at o’clock in the forenoon, and from day to day untS 

he shall have leave to depart ; and if the witness fails to attend on the day and hour 
aforesaid he will be dealt with according to law. 

Given under my hand and the seal of the Court, this day of 

19 . • ■ 

_ Judge, 


No. 16 

Warrant of Attachment of Property of Witness. (0. 16, r. 10.) 

(Titk,) 

To 

The Bailiff of the Court. 

Whereas the witness cited by has not, after the expiration 

of the period limited in the proclajnation issued for his attendance, appeared in Court ; 
You are hereby directed to hold under attachment property belonging to thi 

said witness to the value of and to submit a return, accompanied with an 

inventory thereof, within days. 

Given under my han<l and the seal of the Court, this day of 19* 
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No. 17. 

WARi?i\NT OF Arrest of Witness. (0. 16, r. 10.) 

{Title,) 

To 

Tho Bailiff of the Court. 

Whereas has been duly served with a summons but has failed to 

attend [absconds and keeps out of the way for thf purpose of avoiding service of a 
summons] ; You are hereby orderc^to arrest and bring the said before the 

Court. 

You are further ordered to return this warrant on or before the day of 

19 with an endorsement certifying the day on and the manner in which it 
has been executed or the reason why it has not been executed. 

Given under my hand and the seal of the Court, this day of 

19 , 

Judge. 


No. 18. 

Warrant of Committal. (0. 10, r. 1«.) 

(Title ) 

To 

The Officer in charge of the Jail at 

Whereas the plaintiff (or defendant) in the above-named suit has made application 
to this Court that security bo taken for the appearance of to give evidence (or 

to produce a document), on the day of 19 ; and whereas the 

Court has called upon tho said to furnish such security, which he has failed 

to do ; This is to require you to receive tho said into your custody in the 

civil prison and to pioduce him before this Court at on the said day and on 

such other day or days as may be hereafter ordered. 

Given under my hand and the seal of the Court, this day of 

19 

Judge. 


No. 19. 


Warrant of Committai.. (0. 16, r 18.) 

(Tiik.\ 

To 

The Officer in charge of the Jail at 

Whereas , whose attendance is required before this Court in the above- 

named case to give evidence (or to produce a document), has been arrested and brought 
before the Court in custody ; and whereas owing to the absence of the plaintiff (or 
defendant), tho said cannot give such evidence (or produce such document) ; 

and whereas tho Court has called upon the said to give security for his 

appearance on the day of • 19 , at which he has 

failed to do ; This is to require you to receive the said ' into your custody in 

the civil prison and to produce him before this Court at on the 

day of 19 . 

Given under my hand and the seal of the Court, this .day of 


19 


Judge* 



APPENDIX •C. 


DISCOVERY, INSPECTION AND ADMISSION. 


No. 1. 


Order for Delivery op Interrogatories. (0. 11, r. 1.) 

In the Court of 

Civil suit No. of 19 

A. B Plaintiff, 

against 

C. D., E. F., and G. H ^Defendants. 

Upon hearing • and upon reading the affidavit of filed the 

day of 19 ; it is ordered that the be at liberty 

to deliver to the interrogatories in writing, and that the said .do 

answer the interrogatories as prescribed by Order XI, rule 8> and that the costs of this 
application bo 


No. 2. 

Intekrogatories. (0. ll,r. 4.) 

{Title, as in No, 1, supra,) 

Jnterrogatories on behalf of the above-named \jglainiiff or defendant C, D.] for the 
examination of the above-named [defendants E. F. and G. H, or plaintiff], 

1. Did not, etc. 

* 2. Has not, etc. 

etc., etc., etc* 

[The defendant E. F. is required to answer the interrogatories numlered 
[The defendant 0, H, is required to anmer the interrogatories numbered 


No. 3. 


Answer to Interrogatories. (0. 1 1 , r, 9. ) 


(Title as in No, 1, supra,) 


1 ^ 

The answer of the above-named defendant E. F. to the interrogatories idt his 
examination by the above-named plaintiff. 

In answer to the said interrogatories, I, the above-named E. F., make an oath and; 
say as follows : — - • 


2 jEnter' answers to interrogatories in pi^agraphs numbered conseoutivejy^, 

3. 1 object to answer the interrogatories numbered on the j 

[state grounds of objection]. 
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r Vo. 4. 

Obobe fob Affidavit as to Doodmbicts. (O. 11, r. 12.) 


{Title 08 in No. 1, supra.) 

Upon hearing . It is ordered that the do within 

days from the date of this order, answer on affidavit stating which docnments are or 
hare been in his possession or power relating to the matter in question in this suit and 
that the costs of this application be • 


No 6. 

Affidavit as to Dootjments. (0. 11, r. 13.) 

{Title as in No. 1, supra.) 

I, the above-named defendant C. D., make oath and say as follows : — 

1. I have in my possession or power the documents relating to the matters in 
questioi! in this suit set forth in the first and second parts of the first schedule hereto. 

2. I object to produce the said documents set forth in the second part of the first 
schedule hereto [state grounds of ohjecUon]. 

3. I have had, but hav^not now in my possession or power the documents relating 
to the matters in question in this suit set forth in the second schedule hereto. 

4. The last-mentioned documents were last in my possession or power on [state when 
and what has become of themt and in whose possession they now are]. 

6. According to the best of my knowledge, information and belief 1 have not now, 
and never had, in my possession, custody or power, or in the possession, custody or power 
of my pleader or agent, or in the possession, custody or power of any other person on my 
behalf, any account, book of account, voucher, receipt, letter, memorandum, paper or 
writing, or any copy of or extract from any such document, or any other document what- 
soever, relating to the matters in question in this suit or any of them, or wherein any 
entry has been made relative to such matters or any of them, other than and except the 
documents set forth in the said first and second schedules hereto. 


No. 0. 

Order to produce Documents for Inspection. (0. 11, r. U.) 

{Title as in No. 1, supra.) 

Upon hearing and upon reading the affidavit of filed the 

day of 19 ; It is ordered that the do, at all seasonable times, 

on reasonable notice, produce at , situate at , the following 

documents, namely, , and that the be at liberty to inspect and 

peruse the documents so produced, and to make notes of their contents. In the mean- 
time it is ordered -that all further proceedings be stayed and that the costs of this 
ap^oation be 


No 7. 

Notiob to produce Documents. (0. 11, r. 16.) 

{Title as in No. 1, supra ) 

Take notice that the [plaintiff or defendant] requires you to produce for his inspection 
the following documents referred to in your [plaint or written statement or affidavit 
iitedthe day of 19 ]. 

IDescrihe doewmenis required.] 

, X. Y.,PUaderforiKe 

To Z.« Header for the 
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No. 8. 


Notice to inspect Documents. (0. 11, r. 17.) 

{TiQ.t as in No. 1, supra.) 

Take notice that you can inspect the documents mentioned in your notice of the 
day of 19 [except the documents numbered. in that 

notice] at [insert place of inspeciio^i] on Thursday next, the instant, between 

the hours of 12 and 4 o’clock. 

Or, that the [plaintiff or defendant] objects 156 giving you inspection of documents 
mentioned in your notice of the day of 19 , on the ground 

that [state the ground] : — 


No. 9. 


Notice to admit Documents. (0. 12. r. 3.) 

(Title as in No. 1, supra.) 

Take notice that the plaintiff [or defendant] in this suit proposes to adduce in 
evidence the several documents hereunder specified, and thUt the same may be inspected 
by the defendant [or plaintiff], his pleader or agent, at on between 

the hours of ; and the defendant [or plaintiff] is hereby required , within forty- 

eight hours from the last-mentioned hour, to admit that such of the said documents as 
are specified to bo originals were respectively written, signed or executed, as they purport 
respectively to have been ; that such as are specified as copies are true copies ; and such 
documents as are stated to have been served, sent or delivered were so served, sent or 
delivered, respectively, saving all just exceptions to the admissibility of all such 
documents as evidence in this suit. 

G. H., pleader [or agent] for plaintiff [or defendant]. 

To E. F., pleader [or ager\i]for defendant [or plaintiff]. 

[Here describe the documents and specify as to each document whether it is original or 

a copff.] 


No. 10. 

Notice to admit Facts. (0. 12, r. 6.) 

(Title as in No. 1, supra.) 

Take notice that the plaintiff [or defendant] in this suit requires the defendant [or 
plaintiff] to admit for the purposes of this suit only, the several facts respectively here- 
under specified ; and the defendant [or plamtiff] is hereby required, ydthin six days from 
the service of this notice, to admit the said several facts, saving all just exceptions to the 
admissibility of such facts as evidence in this suit. 

G. H., pleader [or agent] for plaintiff [or defendant]^ 
'I’o E. F., pleader [or agent] for defendant [or plaintiff]. 

The facts, the admission of which is required, are — 

1. That M. died on the 1st January, 1890. 

2. That he died intestate. 

3. That N. was his only lawful son. 

4. That 0. died on the Ist April, 1896. 

5. That 0. was never married. 
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No. 11. 


Admission of Pacts fursxjant to Notice. (0. 12, r. 5.) 

{Tiih as in No. 1. supra.) 

The defendant [or plaintiff] in tliis suit, for the purposes of this suit only, hereby 
kdmits the several facts respectively, hereunder specified, subject to the qualifications or 
imitations, if any, hereunder specified, saving all just exceptions to the admissibility of 
my such facts, or any of them, as evidence in this suif : 

Provided that this admission is maie for the purposes of this suit only, and is not an 
idmission to be used against the defendant [or plaintiff] on any other occasion or by any 
me other than the plaintiff [or defendant, or party requiring the admission]., 

E. F., pleader [or agent \ for defendant [or plaintiff]. 

To G. H.. pleader [or agent] for plaintiff [or dejfendanl]. 


Facts admitted. 


Qualifications or limitations, if any, siibjBct to 
which they are admitted. 


1. That M. died on the 1st January, 1890 

2. That ho died intesstate 

3. That N. was his lawful son . 

4. That 0. died 

5. That 0. was never married 


1 . 

2 . 

3. But not that ho was his only lawful son. 

4. But not that he died on the 1st April, 1 89<). 


No. 12. 

Notice to Produce (general form). (0. 12, r. 8.) 

{Titk as in No. 1, supra.) 

Take notice that you are hereby required to produce and show to the Court at the 
first hearing of this suit all books, papers, letters, copies of letters and other writi^s and 
documents in your custody, possession or power, containing any entry, memorandum or 
minute relating to the matters in question in this suit, and partic^arly 

G. H., pleader [or c^ent]for plaintiff [or defendant]. 

To E. F., pleader [or agent] for defendant [or plaintiff]. 



W^NDIX D. 


DECREE^;. 

No. 1. 

Deojikr in Original Suit. (0. 20, rr. 6, 7.) 

{Title.) 

Claim for 

This suit coming on this day for final disposal before in th^ presence 

of for the plaintiff and of for the defendant, it is ordered and 

decreed that and that the sum of Rs. be paid by the 

to the on account of the costs of this suit, with interest thereon at the rate 

of per cent, per annum from this date to date uf realization. 

Given under my hand and seal of the Court; this day of 19 

Judge 


Costs o f Suit. 


Plaintiff. 



Defendant. l 



Rs. 1 

1 

A. P. 

! 

> 

1 

p. 

1. Htamp for plaint 

2. Do. for power 

3. Do. for exhibits 

4. Pleader’s fee on Rs. 

5. Subsistence for witnesses 

6. Commissioner’s fee 

7. Hervioe. of process 


! i 

1 

! 

j 1 

Stamp for power . . ' ; 

Do. for petition . } ; 

Pleader’s fee . , 

Subsistence for witnesses i i 

Service of process , | 

Commissioner’s fee . . ' 

j 

1 

Total., 


i ; i 

Total , ■ . 1 j 



No. 2. 


Simple Money Decree. (Section 34.) 


{TUle,) 

Claim for 

This suit coming on this day for final disposal before in. tbe^ presence 

of for the plaintiff and of for the defendant, it ii «rdeied that 

the do'pay to the the sum of Rs. with interest thereon 

at the rate of per cent, per annum from to the date of realieatioA 

of the said sum and do also pay Ks. , the costs of this suit with interest 

thereon at the rate of* per cent, per annum from this date to the date of, 

realization. 

Given unuer my hand and the seal of the Court, this day of ■ ‘ . i 


19 
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Costs of Suit. 


Plaintiff. 




Defendant. 


• 

1. Stamp for plaint 

2. Do. for power 

3. Do. for exhibits 

4. Pleader’s fee on Rs. . > 

5. Subsistence for witnesses 

6. Commissioner’s fee 

7. Service of process 

Rs. 

A. 

• 

r. 

Stamp for power . 

Do. for petition 
Pleadei^s foe 

Subsistence for witnesses 
Service of process 
Commissioner’s fee 

Ks. 

1 

A. 

r. 

Total . 




Total . 

1 



No. 3. 

Pbeliminaby Decrbb for Fobeclosube. (Ok 34, r, 2.) 

• (Title.) 

This suit coming on this day, etc. ; It is hereby declared that the amount duo to the 
plaintiff on account of principal, interest and costs calculated up to the day 

of 19 , is Rs. ; and it is decreed as follows ; — 

(1) That if the defendant pays into Court the amount so declared due on or before 

the said day of 19 , the plaintiff shaU deliver up to the defen- 

dant, or to such person as he appoints, all documents in his possession or power relating 
to the mortgaged property, and shall, if so required, retransfer the property to the 
defendant free from the moitgage and from all incumbrances created by the plaintiff or 
any person claiming under him. [Where the plaintiff claims by derived title add or hy 
those under whom he claims.] [Where the plaintiff is in possession add and shall pul the 
defendant in possession of the property,] 

(2) That if such payment is not made on or before the said day of 

19 , the defendant shall be, debarred from all right to redeem the 

property. 

Schedule. 

Descnption of the mortgaged property. 


No. 4. 

Preuminaby De,oebe fob Sale. (0. 34, r. 4.) 

• (me.) 

This suit coming on this day, etc . ; It is hereby declared that the amount due to the 
plaintiff on accotmt of principal, interest and costs calculated up to the day 

of 19 , is Bs. and that such amount shall carry interest at 

the rate of per cent, per annum until realization ; and it is decreed as 

follows !-^ 

(1). That if the defendant pays into Court the amount so declared duo on or before 
said day of 19 , the plaintiff shall deliver up to the defen- 

or to such person as he appoints, all documents in his possession or power relating 
‘to the morig^iged property, and shall, if so required, retransfer the property to the 
fm from the mortgage and from all incumbrances created by the plainfiff 
^ aoy person (dainliag under him. [Where the plaintiff claims by derived title add 
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or by lime under wltom he claitus,] [Wliero the plaintiff is in possession add avd shall 
put the defejidant in possession oj the property.] 

(2) That if such payment is not made on or before the said day of 

19 , the mortgaged property or a sufficient part thereof be sold and that 

the proceeds of the sale (after defraying thereout the expenses of the sale) be paid into 
Court and applied in payment of what is declared due to the plaintiff: as aforesaid together 
with subsequent interest and subsequent costs, and that the balance, if any, be paid to the 
defendant. 

(3) That if the net proceeds ef the sale are insufficient to pay such amount and such 
subsequent interest and costs in full, the plaintiff shall be at liberty to apply for a 
I^ersonal decree for the amount of the balance. * 

Schedule, 

Descriptmi of the mortgaged property. 


No. 6. 

runLuyiiNAHV Decree for Redemptioe. (0. 34, r. 7.) f 
{Title.) 

This suit coming on this day, etc. ; It is hereby declared that the amount due to the 
defendant on account of principal, interest and costs calculated up to the 
day of 19 , is Rs. ; 

and it is decreed as follows : — 

(1) That if the plaintiff pays into Court the amount so declared due on or before the 

said day of 19 , the defendant shall deliver up to the plaintiff, 

or to such person as he appoints, all documents in his possession or power relating to the 
mortgaged property, and shall, if so required, retransfer the property to the plahdiff free 
from the mortgage and from all incumbrances created by the defendant or any person 
claiming under him. [Where the defendant claims by derived title add or by those under 
whom he claims.] [Where the defendant is in possession add and shall '}mt the plaintiff 
in possession of the property.] 

(2) That if such payment is not made on or before the said day of 

19 i the plaintiff shall bo debarred from all right to redeem the property. 
[If the mortgage is simple or usufructuary substitute the property shall he soU^ 

Schedule. 

Description of the mortgaged property. 


No. 6. 

Dboreb fob Fobeclosube.— Fuist Mobtoagee V . Second Moutgagee and Mobt* ^ 
GAGOB.— Successive pebiods for redemption. 

{TiUe.) . 

It is hereby declared that the amount due to the plaintiff on accomit of principal, 
interest and costs calculated up to the day of 19 (a) is Rs. ar, 

and that on the day of 19 (6) there will be due to t))6 plaintiff 

for interest the further sum of Rs. , making in all Rs. y ; an^^it is ftirthesr 

declared that on the day of 19 (6) there will be due to .the 

first defendant on account of principal, interest and costs Rs. z ; 
and it is decreed as follows : — 

(1 ) That if the first defendant pays into Court the said sum of Rs. sc on or before the 

said day of 19 (a) the plaintiff shall deliver up, etc. (as in? 

Form No. 3). ” 

(2) That in default of the first defendant paying the said sum or before the 

day he shall be debarred from all right to redeem the property. . ^ 1 



First Sohkd. 
Nuh. 7, 8. 


APPENDIX D ™-l>ECREES. 


142a 


(S) That in case of such foreclosure and if the second defendant pays into Court the 
said sum of Rs. y, on or before the day of 19 , (6) the plaintiff 

shall deliver up, etc. (as in Form No. 3). 

(4) That m default of the second defendant paying th<i said sum on or before the 
said day he shall be debarred from all right to redeem the jiroperty. 

(5) That in 6aso the first defendant shall redeem the mortgaged property, if the 
second defendant pays into Court the said sums of Rs. y and Rs. z on or before the 

day of 19 *, (6) the first defendant shall deliver up, etc. (as 

in Form No. 3). c< 

(6) That in default, of the second defendant paying the said sums on or before the 
said day he shall be debarred from all right to redeem the property. [Where the second 
defendant is in possession add and shall put the first defendant in possession of the property. ] 

(a) Insert a day within six mouths from the date of decree. 

(b) Insert a day within throe months from the date mentioned m (a). 


No. 7. 

DEOUiJIS toil SALli. — h'iRST MORTGAGKR V. SECOND MORTGA(rtJE AND MORTGAGOR.-- 
One period for redemption. 

{Title.) 

It is hereby declared that the amount due to the plaintiff on account of principal, 
interest and costs calculated up to the * day of 19 is Rs. x. 

and that on the said day there will be due to the first dofondant on account of principal, 
interest and costs Rs. y ; 

and it is decreed as follows : — 

(1) That if the defendants or either of them pay into Court the said Sum of Rs. x on 

or before the said day of 19 , the plaintiff shall deliver up, 

etc. (as in Form No. 4). 

(2) That if payment of the said sum is not made on or before the day 

of 19 , the mortgaged property or a sufficient part thereof be sold, and that 

the proceeds of the sale (after defraying thereout the expenses of the sale) be paid into 
Court to the credit of this suit, and applied, first, in payment to the plaintiff of the said 
sum of Rs. X and such subsequent interest and costs as may be allowed by the Court ; 
secondly, in payment to the first defendant of the said sum of Rs. y and such subsequent 
interest and costs as aforesaid ; and that the balance, if any, be paid to the second 
defendant. 

(3) That in case the defendants or either of them shall pay the said sum of Rs. x as 
aforesaid, he or they shall be at liberty to apply to the Court that the plaintiff’s mortgage 
may be kept alive for the benefit of the person making the said payment or otherwise as 
he or they may be advised. 

(4) That if the net proceeds of the sale are insufficient to pay the said sum of Rs. x 
and such subsequent interest and costs in full, the plaintiff shall be at liberty to apply 
for a personal d^ree fm: the amount of the balance. 


No. 8, 

Reorbe for Sale*— Second Mortgagee v. First Mortgagee and Mortgagor.— 
One period for redemption. 

{Title.) 

[Insert declarations of the amounts due to the plaintiff Rs. y and to the first defen- 
dant Rs. a; as in Form No. 7.] 

And it is decreed as follows ; — 

(1) l%at if the plaintiff or the second defendant pays into Court the said sum of 
Bs. » on or before t^e said day of 19 , the first defendant shah 

deliver up, etc. (as in Form No. 4). 
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(2) That if payment of the said sum is not made on or before the day of 

19 , the fiist defendant shall be at liberty to apply that the suit be 

dismissed or for the sale of the mortgaged property ; and in case he shall apply for a sale 
the mortgaged property or a sufficient part thereof shall be sold free from the incum- 
brances of the piainti0 and first defendant, and the proceeds of the sale (after defraying 
thereout the expenses of the sale) shall be paid into Court and applied/first, in payment 
to the first defendant of the said sum of Rs. z and such subsequent interest and costs 
as may be allowed by the Court : secondly, in payment to the plaintiff of the said sum 
of Rs. y and such subsequent interest and costs as aforesaid : and that the balance, if 
any, be paid to the second defendant. 

(3) That if the plaintiff shall pay the said sum of Rs. x into Court on or before the 

day of 19 , the second defendant shall be at liberty to pay 

into Court the said sum and the sum of Rs. y on or before the day of 

19 , and thereupon the plaintiff shall deliver up, etc. (as in Form No. 4). 

(4) That if the plaintiff shall pay the said sum as aforesaid but the second defendant 
shall fail to pay the said sums as aforesaid, the mortgaged property or a sufficient part 
thereof shall be sold, and the proceeds of the sale (after defraying thereout the expenses 
of the sale) shall be applied in payment to the plaintiff of the said sums of Rs. x and 
Rs, y and such subsequent interest and costs as may be allowed by the Courtj and that 
the balance, if any, be paid to the second defendant. 

(5) That if the net proceeds of the sale are insufficient to pay the said sums, interest 

and costs in full, the plaintiff shall be at liberty to apply for a i)ersonal decree for the 
amount of the balance. ' 


No. 9, 

Deorbe roR Sale.— Sub-mortgagee n Mortgagee aj^d Mortgagor, the amount 

OF THE original MORTGAGE EXCEEDING THAT OF THE SUB-MORTGAGE. ' 

(Title,) 

[Insert declarations of the amounts duo to the plaintiff Rs. z and to the first defen- 
dant Rs. 1 / as in Form No, 7.] 

And it is decreed as follows : — 

(1) The first defendant and the second defendant shall be at liberty to pay into 

Court the said suras of Rs. z and Rs. y respectively on or before the ^y of 

19 , and upon either of the said payments being made the plaintiff shall 

deliver up, etc. (as in Form No. 4), and thereupon the sum of Rs. z shall be paid to the 
plainti^. 

( 2) In the event of payment by the second defendant as aforesaid the first defendaD^ 
shall also deliver up, etc. (as in Form No. 4), and thereupon the residue (after paymettt 
to the plaintiff os aforesaid) shall be paid to the first defendant. 

(3) In default of payment by the first and second defendants as aforesaid the 

mortgaged property or a sufficient part thereof shall be sold, and the proceeds of the sale 
(after deducting thereout the expenses of the sale) shall be paid into Court and applied 
first in payment to the plaintiff of the said sum of Rs. z and such subsequent interest and 
costs as may be allowed by the Court (but so that the aggregate amount of principal and 
interest shall not exceed the amount of principal and interest due to the first defendant) ; 
secondly, in payment to the first defendant of the excess of Rs. y over Rs. x fuid such 
subsequent interest and costs as aforesaid ; and that the balance, if any, be paid to the 
second defendant. . . ^ 

(4) In the event of payment by the first defendant and in default of piyment by the 
second defendant as aforesaid, the first defendant shall be at liberty to apply for the sale 
of the mortgaged property, and thereupon the same or a sufficient part thereof idudl be 
sold, and the net sale-proceeds shall be applied in payment to the first defendant of the 
said sum of Rs. y and such further interest and costs as may be allowed by the Court, 
and the balance, if any, shall be paid to the second defendant 

(5) That if the net proceeds of the sale are insufficient to pay the aforesaid 

with further interest and costs the plaintiff or the first defendant, as the case , 

shall be at liberty to apply for a personal decree for the amount of tne balanoek ' ' 
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No. 10. 

Final Decree fob FoEBOLOsrRE. (0. 34, r. 3.) 

(Title,) 

Upon reading the decree passed in the above suit on the day of 

19 , and the application of the plaintiff dated the day of 19 , 

and after hearing pleader for the plaintiff and pleader for the 

defendant, and it appearing that the payment directid by the said decree has not been 
made : • 

It is hereby decreed as follows : — 

That the defendant and all persons claiming through or under him be debarred from 
all right to redeem the mortgaged property set out and described in the schedule here- 
unto annexed. [Where the defendant is in possession add and shall ptU the plaintiff 
in possession of the said property.] 

Schedule. 

scription of the mortgaged property. 


« No. 11. 

Decree against mortgagor personally. (0. 34, r. 6.) 

(TitU.) 

Whereas the net proceeds of the sale held under the final decree for sale passed in 
this suit on the day of 19 , and now in Court to the credit of 

this suit, amount to Rs. y, and there is now due to the plaintiff the sum of Rs. x men- 
tioned in the said decree together with the further sum of Rs. interest thereon 

at the rate of 6 per cent, per annum from the day of 19 , to 

this day, and also the sum of Rs. for his costs of this suit subsequent to the 

decree, making a balance due to the plaintiff of Rs. z ; And whereas it appears to this 
Court that the defendant is personally liable for the said balance 

It is hereby decreed as follows ; — 

(1) That the said sum of Rs. y be paid out of Court to the plaintiff. 

(2) That the defendant do pay to the plaintiff the said sum of Rs. z with interest 
thereon at the rate of 6 per cent, per annum from this day to the date of realization 
of the said sum. 


No. 12. 

Degree for Rectifioation of Instrument. 

(Title.) 

It is hereby declared that the , dated the day of 

19 , does not truly express the intention of the parties to such 

And it is decreed that the said be rectified by 


No. 13. 

Degree to set aside a transfer in fraud of creditors. 

(Title.) 

It is hereby declared that the , dated the day 

12 • and made between and , is void as against the plaintiff 

^ and aU other the creditors, if any, of the defmidant. 

4 V 
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No. 14. 

iNJUKCnOK AGAINST PeIVATB NuISANOB. 

{Titte.) 

Let the defendant , his agents, servants and workmen, be perpetually 

roatrainod from burning, or causing to be burnt, an^ bricks on the defendant’s plot of 
land marked B in the annexed plan, so as to occasion a nuisance to the plaintiff as the 
owner or occupier of the dwellingfliouse and garden mentioned in the plaint as belonging 
to and being occupied by the plaintiff. < 


No. 16. 


Injunction against building higher thai^ old level. 

(TiOe.) 

Let the defendant , his contractors, agents and workmen, be pfjrpetuaUy 

restrained from continuing to erect upon his premises in any house or building 

of a greater height than the buildings which formerly stood upon his said premises 
and which have been recently pulled down, so or in such manner as to darken, injure 
or obstruct such of the ijlaintiff’s windows in his said premises as are ancient lights. 


No. 16. 

Injunction restraining use of Private Road. 

{me.) 

Let the defendant » his agents, servants and workmen, be perpetually 

restrained from using or permitting to be used any part of the lane at , the 

soil of which belongs to the plaintiff, as a carriage-way for the passage of carts, carriages 
or other vehicles, either going to or from the land marked B in the annexed plan or for 
any purpose whatsoever. 


No. 17. 

Preliminary Decree in an Administration-suit. 

(me.) 

It is ordered that the following accounts and inquiries be taken and made ; that is 
to say : — 

In creditor's suit — 

1. That an account be. taken of what is due to the plaintiff and all other the oreditors 
of the deceased. 

In suits by legatees— 

2. That an account be taken of the legacies given by the testator’s will. 

In suits by next-of-hin— . . 

3. That an inquiry be made and account taken of what, or of what shajie, if any, the 
plaintiff is entitled to as neXt-of-kin for one of the next-of-kin] of the intestate. 

[After the first paragraph, the decree will, where necessary, order, in a creditor’s 
suit, inquiry and accounts for legatees, heirs-at-law and next-of-kin. In suits by 
claimants other than creditors, after the first paragraph, in all oases, an order to inquire 
and take an a 90 ount of creditors will follow the first paragraph and such of the other? 
as may be necessary will follow, omitting the fiirst formal words. Th6 form is continued 
as in a creditor’s suit.] 

4. An account of the funeral and testamentary expenses. 
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5. An account of the moveable property of the deceased come to the hands of the 
defendant, or to the hands of any other person by his order or for his use. 

6. An inquiry what part (if any) of the moveable property of the deceased is 
outstanding and undisposed of. 

7. And it is further ordered that the defendant do, on or before the day 

of next, pay into Court all sums of money which shall be found to have come 

to his hands, or to the hands of any person by his order or for his use. 

8. And that if the •• shall find it necessary for carrying out the objects of 

the suit to sell any part of the moveable property of the deceased, that the same be sold 
accordingly, and the proceeds paid into Court. 

9. .£id that Mr. E. F. bo recei^^r in the suit (or proceeding), and receive and get in 

all outstanding debts and outstanding moveable properly of the deceased, and pay the 
same into the hands of the * (and shall give security by bond for the due 

performance of his duties to the amoimt of rupees). 

10. And it is further ordered that if the moveable property of the deceased be found 
insufficient for carrying out the objects of the suit, then the following further inquiries be 
made, and accounts taken, that is to say — 

(a) an inquiry what immoveable property the deceased was seized of or entitled to 
, at the time of his death ; 

(b) an inquiry what are the incumbrances (if any) affecting the immoveable pro- 

perty of the deceased or any part thereof ; 

(c) an account, so far as possible, of what is due to the several incumbrancers, and 

to include a stiilement of the priorities of such of the incumbrancers as shall 

consent to the sale hereinafter directed. 

11. And that the immoveable property of the deceased, or so much thereof as shall 
be necessary to make up the fund in Court sufficient to carry out the object of the suit, 
be sold with the approbation of the Judge, free from incumbrances (if any) of such 
incumbrancers as shall consent to the sale and subject to the incumbrances of such of 
them as shall not consent. 

12. And it is ordered that G. H. shall have the conduct of the sale of the immoveable 

property, and shall prepare the conditions and contracts of sale subject to the approval of 
the ♦ and that in case any doubt or difficulty sliall arise the papers shall be 

submitted to the Judge to settle. 

13. And it is further ordered that, for the purpose of the inquiries hereinbefore 

directed, the ♦ shall advertise in the new8pai)er8 according to the practice 

of the Court, or shall make such inquiries in any other way which shall appear to the 

* to give the most useful publicity to such inquiries. 

14. And it is ordered that the above inquiries and accounts be made and taken, lyid 

that all other acts ordered to be done be completed, before the day of , 

and that the * do certify the result of the inquiries, and the accounts, and that 

all other acts ordered are completed, and have his certificate in that behalf ready for the 
inspection of the parties on the day of 

15. And, lastly, it is ordered that this suit [or proceeding] stand adjourned for 

making final decree to the day of 

[Such part only of this decree is to be used as is applicable to the particular case.] 


No. 18. 

bkNAL Decree ik an Administration-suit by a Legatee. 

(TiCle.) 

1. It is ordered that the defendant do, on or before the day 

of pay into Court the sum of Rs. , the balance by the said certifi- 
cate found to be due from the said defendant on account of the estate of , 

the testator, and also the sum of Rs. for interest, at the rate of Rs. 

per cent, per annum, from the day of to the day 

of , amounting together to the sum of Rs. 

• Here Insert name of proper offloer. 
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2. Let the * of the said Court tax the costs of the plaintiff and' defen- 

dant in this suit, and let the amount of the said costs, when so taxed, be paid out of 
the said sum of Rs. ordered to be paid into Court as aforesaid, as follows : — 

(а) The costs of the plaintiff to Mr. , his attorney [or pleader] or, and 

the costs of the defendant to Mr. , his attorney [or pleader]. 

(б) And {if any debts are due) with the residue of the said sum o£ Rs. 

after payment of the plaintiff’s and defendant’s costs as aforesaid, let the 
sums, found to be owing to the several crecUtors mentioned in the 
schedule to the certificate, of the * together with subsequent 

interest on such of the tlebts as bear interest, be paid ; and, after making 
such payments, let the amount comings to the several legatees mentioned in 
the schedule, together with subsequent interest (to be verified 

as aforesaid), be paid to them. 

3. And if there should then be any residue, let the same be paid to the residuary 

legatee. 


No. 19. 

Prkuminary Decree in an Administration-suit by a Legatee, where an Executor 

IS HELD PERSONALLY LIABLE FOR THE PAYMENT OF LEOACIEB. 

{TiOe.) 

1 . It is declared that the defendant is personally liable to pay the legacy of Bs. 

bequeathed to the plaintiff ; 

2. And it is ordered that an account be taken of what is due for principal and 
.interest on the said legacy ; 

3. And it is also ordered that the defendant do, within weeks after the 

date of tlie certificate of the * pay to the plaintiff the amount of what the 

♦ shall certify to be due for principal and interest ; 

4. And it is ordered that the defendant do pay the plaintiff his costs of suif, the 
same to be taxed in case the parties differ. 


No. 20. 

Final Decree in an Administration-suit by Next-of-Kin. 

(Title.) 

L Let the * of the said Court tax the costs of the plaintiff and defendant 

in this suit, and let the amount of the said plaintiff’s costs, when so taxed, be paid by 
the defendant to the plaintiff out of the sum of Rs. , the balance by the said 

certificate found to be due from the said defendant on account of the personal estate of 
E. F., the intestate, within one week after the taxation of the said costs by the said 
* and let the defendant retain for her own use out of such sum her costs, 
when taxed. 

2. And it is ordered that the residue of the said sum of Rs. , after pay- 

ment of the plaintiff’s and defendant’s costs as aforesaid, bo paid and appl^d hy 
defendant as follows 

(a) Let the defendant, within one week after the taxation of the said costs by the 
* as aforesaid, pay one-third share of the said residue to the 
plaintiffs A. B., and C. D., his wife, in her right as the sister and one of the 
next-of kin of the said E. F., the intestate. . ' 

(&) Let the defendant retain for her own use one other third share of the said 
residue, as the mother and one of the next-of-kin of the said E. F., thd 
intestate. 

(c) And let the defendant, within one week after the taxation of the said costs by 
the * as aforesaid, pay the remaining one-third shape the said 

residue to G. H., as the brother and the other next-of-kin Of the said E. F«, 
the intestate. 


Here iiueit xuune of proper oIRoer. 
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No. 21. 


Pbeliminaey Decree in a Suit eoe Dissolution of Partnership an» the 
TAKING OF Partnership Accounts. 

{TitU,) 

It is declared that the proportionate shares of the parties in the partnership are as 
follows : — 

It is declared that this partnership shall stand dissolved [or shall be deemed to have 
been dissolved] as from the * day of , and it is ordered that the 

dissolution thereof as from that day be advertised in the Gazette, etc. 

And it is ordered that be the receiver of the partnership-estate and 

effects in this suit and do get in all the outstanding book -debts and claims of the partner- 
ship. 

And it is ordered that the following accounts be taken : — 

1. An account of the credits, property and effects now belonging jto the said 
partnership ; 

2. ^ acoouht of the debts and liabilities of the said partnership ; 

3. An account of all dealings and transactions between the plaintiff and defendant, 
from the foot of the settled account exhibited in this suit and marked (A), and not 
disturbing any subsequent settled accounts. 

And it is ordered that*the goodwill of the business heretofore canied on by the 
plaintiff and defendant as in the plaint mentioned, and the stock-in-trade, be sold on 
the premises, and that the * may, on the application of any of the partly, 

fix a reserved bidding for all or any of the lots at such sale, and that either of the parties 
is to be at liberty to bid at the sale. 

And it is ordered tlift the above iwjcounts be taken, and all the other acts required 
to be done be completed, before the day of , and that the * 

do certify the result of the accounts, and that all other acts are completed, and have his 
certificate in that behalf ready for the inspection of the parties on the day of 

And, lastly, it is ordered that this suit stand adjounied for making a final decree to 
the day of . 


No. 22. 

Final, Decree in a Suit fob Dissolution of Partnership and the taking of 
Partnership Accounts. 

{TiUe.) 

It is ordered that the fund now in Court, amounting to the sum of Rs. , 

be applied as follows 

1. In payment of the debts due by the partnership set forth in the certificate of 
thq. * amounting in the whole to Es. 

2« In payment of the costs of all parties in this suit, amounting to Rs. 

[These costs must he ascertained before the decree is drawn Rp.] 

3. In payment of the sum of Rs. to the plaintiff as his share of the 

pai’tnership-jwsets, of the sum of Rs. , being the residue of the said sum of 

Rs. now in Court, to the defendant as his share of the partnership-assets.' 

[Or, And that the remainder of the said sum of Rs. be paid to the said 

plaintiff [ct defendant] in part payment of the sum of Rs. certified to be due 

to him in zespeot of the partnership-accounts.] 

A, And that the defendant [or plaintiff] do on or before the day of 

pay to the plaintiff [or defendant] the sum of Es. being the 

; bi|iance of the sa^ sum of Rs. due to him, which will then remain due. 

♦ insert name of propw*offloer. ^ 
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No. 23. 

DiiCKKE I'Oli RjilC’OVJSKY OE LaND AND MeSNK PkOJjITS. 

[Title.) 


It is hereby decreed as follows : — 

(1) That the defendant do put tlio plaintiff in pos/^ession of the property specified in 
the schedule hereunto annexed. ^ 

(2) That the defendant do pay to the plaintiff the sum of Rs. with 

interest thereon at the rate of per eent.®per annum to the date of realization 

on account of mesne profits which liave accrued duo prior to the institution of the suit. 

Or 

(2) That an inquiry be made as to the amount of mesne profits which have accrued 
duo prior to the institution of the suit. 

(3) That an inquiry was made as to the amount of mesne profits from the institution 

of the suit -until [the delivery of possession to the decree-holder] [the relinquishment 
of possession by the judgment-debtor with notice to the decree-holder through the 
Court] [the expiration of three years from the date of the decree]. ' 

Schedule. 
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No. 1. 

Notice to show cause why a Payment or Adjustment should not be recorded 
AS CERTIFIED. (0. 21, T. 2.) 


{TiUe,) 

To 

Whereas in execution of the decree in the above-named suit has 

applied to this Court that the sum of recoverable under the decree has 

been and should be recorded as certified, this is to give you notice that you are to 
appear before this Court ^ the day of 19 , to show cause 

why the aforesaid should not be recorded as certified. 

Given under my hand and the seal of the Court, this day of 

19 

Judge, 


No. 2. 

Precept. (Section 46.) 

(Title.,) 

Upon hearing the decree- holder it is ordered that this precept bo sent to the Court 
of at under section 46 of the Code of Civil Procedure, 1908, 

with directions to attach tho property specified in the annexed schedule and to hold the 
same pending any application which may be made by tho decree-holder for execution of 
the decree. 

Schedule. 

Dated the day of 19 . 

* ’ Judge. 


No. 3. 

Order sending Decree for Execution to another Court (0. 21,r. 6.) 

(Title.) 

Whereas the docreo-holdor in the above suit has applied to this Court for a certifi- 
cate to be sent to the Court of at for execution of the decree in 

the above suit by the said Court, alleging that the judgment-debtor resides or has 
property within the local limits of the jurisdiction of the said Court, and it is deemed 
necessary and proper to send a certificate to the said Court under Order XXI, rule 6, of 
the Code of Civil Procedure, 1908, it is 

* Ordered : 

That a copy of this order be sent to with a copy of the decree and of 

any order which may have been made for execution of the same and a certificate of 
non-satisfaction. 

Dated the day of 19 


Judge. 
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No. 4. 

CBBTnnCATB OF NOK-SATISFAOTION OF DbCKEE. (0. 21 , T. 6.) 

{Title.) 

Certified that no (1) satisfaction of the decree of this Court in Suit No. 
of 19 , a copy which is hereunto attached, has been obtained by execution within the 

jurisdiction of this Court. ** 

Dated the day of , 19 . 

Jvdge, 

(l) If partial, Btrike out “ no ” and stale to what extent. 


No. 6. 

Cebtifioate of Execution of Dboeee teansfekbed to another Court. 
(0.21,r.6.) 

(TiOe.) 



Signature of Mukarrir in charge. Signature of ^udge 


Remarks. 
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No. 6. 

Atplioation POE Execution op Decree. (0. 21, r. 11.) 

In the Court of 

I « decreO'holder, hereby apply for execution of the decree herein below 

set forth : — * 


9 a 

£ 


¥ 

S'43 


V- 

V 


iilii 

Kill 

Iilii 

iflEsS 


^5 .2'^ 
a o 

' a 9 9 v ... 
CB I 



O 

s 



Mode in which the asHistance 
of the Court is required. 



10 


[When attachment and sale 
of moveable property is 
sought.] 

' 1 pray that the total amount 
; of Bs. [together with 
' interest on the principal sum 
up to date of pa 3 rmont] and 
; the costs of taking out this 
, execution, be realized by 
attachment and sale of 
, defendant’s moveable pro- 
! perty as per annexed list 
I and paid to mo. 

[When attachment and sale 
1 of immoveable property is 
sought.] 

, 1 pray that the total amount 
I of Rs. * [together with 
; interest on the principal sum 
i up to date of payment] and 
the costs of takii^ out this 
1 execution bo realized by 
the attachment and sole 
of defendant’s immoveable 
property specified at the 
foot of this application and , 
paid to mo. 


I dochu-e that what is stated herein is true to the best of my knowledge 

and belief. 

Signed , Decree-holder, 

Dated the day of 19 

•[When attachment and sale of immoveable property is sought.] 

Description and Specification of Property, 

Tl^e ttudivided one-third share of the judgment-debtor in a house situated in the 
village of value Be. 40 and bounded as follows ; — 

Bast by G’s house ; west by house ; south by public road ; north by private 
jUhe and hottsA 
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I declare that what is stated in the above description is true to the best 

of my knowledge and belief, and so far as I have been able to ascertain the interest of the 
defendant in the property therein specified. 

Signed , Decree hoUer* 


No. 7. 

Notice to .show Cause why Execution should not issue. (0. 21, r. 22.) 

I {Title,) 

To 

Whereas 

has made application to this Court for execution of decree in Suit No. of 

19 , on the allegation that the said decree has been transfeired to him 

by assignment, this is to give you notice that you are to appear before this Court 
on the day of 19 , to show cause why execution 

should not be granted. 

Given under my hand and the seal of the Court, this day of 

19 

Judge, 


No 8. 


Warrant of Attaohbient of Moveable Property ly execution of a Decree 
FOR MONEY. (0. 21, r. 30.) 

(TiUe,) 

To 


The Bailiff of the Court. 

Whereas was ordered by decree of this Court passed on the 

day of 19 , in Suit No. of 19 , lo 

pay to the plaintiff' the sum of R»\ 
as noted in the margin ; and whereas the 
sard sum of Rs. has not been 

paid : These are to command you to attach 
the moveable property of the said 

as sot forth in the schedule hereunto 
annexed, or which shall be pointed out to 
\'ou by the said , and unless 

the said shall pay to you .the 

said sum of Rs together with 

Rs. , the costs of this attach- 

ment, to hold the same until further orders 
from this Court. 

You are further commanded to return this warrant on or before the day 

of 19 , with an endorsement certifying the day on which and manner in which it 
has been executed, or why it has not been executed. 

Given under my hand and the seal of the Court, this day of 

19 


Decree. 


I Principal 
Interest . 

Costs 

A 

I Costs -of execution 
i Further interest 

! . Total 


Schedule. 


Judge, 


No. 9. . ■ ^ 

Warrant for Seizure of Speoifio Moveable Property adjudged b? Decree.' 

(0. 21, r. 31.) 

(Tide.) 

To 

The Bsiiiliff of the Court. 

Whereas was ordered by decree of this Court passed 

on the day of 19 , in Suit No. 

of 19 , to deliver to the plaintiff the moveable property (or a ‘ ^ share in 
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the moveable property) specified iii the schedule hereunto annexed, and whereas the 
said property (or share) has not been delivered ; 

These are to command you to seize the said moveable property (or a 
share of the said moveable property) and to deliver it to the plaintiff or to such person as 
be may appoint in his behalf. 

Given undef my hand and the seal of the Court, this day of 

19 


• Schedule, 

4 


Judge. 


No. 10. 

Notion to state Objections to draft of Document. (0. 21, r. 34.) 

(Title.) 

To 

Take notice that on the day of 19 , the 

decree-holder in the above suit presented an application to this Court that the Court may 
execute on your behalf a deed of , whereof a draft is hereunto annexed , of the 

immoveable property specified hereunder, and that the day of 

19 is appointed for the hearing of the said application ; and that you are at li berty to 
appear on the said day and t» state in writing any objections to the said draft. 

Description of Property. 

Given under my hand and the seal of the Court., this day of 

19 

Judge. 


No. 11. 


Warrant to the Bailiff to give Possession of Land, etc. (0. 21, r. 36.) 


(Title.) 

To 

The Bailiff of the Couj t. 

Whereas the undermentioned property in the occupancy of 
has been decreed to , the plaintiff in this suit : You are hereby 

directed to put the said in possession of the same, and you are 

hereby authorized to remove, any iwrson bound by the decree who may refuse to vacate 
the same. 

Given under my hand and the seal of the Court, this day of 

19 . 


Schedule, 


Judge. 


No. 12. 

Notice to show cause why W.iUiRANT of Arrest should not issue. (0. 21, r. 37.) 

(Title.) 

To 

Whereas has made 

application to this Court for execution of decree in suit No. of 19 , by arrest and 

imprisonment of your person, you are hereby required to appear before this Court on the 
day of 19 , to show cause why you should not be committed 

to the civil prison in execution of the said decree. 

Given under my hand and the seal of the Court, this day of 


Judge, 
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To 


No. 13. 

Wahkant of Abrest in Execution. (0. 21, r. 38.) 
{me.) 

The Bailiff of the Court. 

Whereas was adjudged by a decree of the Court in Suit No. 


of 10 , dated the day of 


19 


, to'^ay to the decree-holder the sum of 
Rs. as noted in the margin, and 

whereas the said sum of Rs. has not 
been paid to the said decree-holder in satis- 
faction of the said decree, these are to com- 
mand you to arrest the said judgment- 
debtor and imless the said judgment-debtor 
shall pay to you the said sum of Rs. , 
together with Rs. for the costs for 

executing this process, to bring the said 
defendant before the (^urt with all con- 
venient speed. You are further commaiided to return this warrant on or bifore the 
day of 19 , with an endorsement certifying the day on which and 

manner in which it has been executed, or the reason why it has not been executed 
Given under my hand and the seal of the Court, this day of , 

la . . ' 

Judge. 


Principal 

Interest 

Costs 

Execution 

Total 


No. 14 


Wauiunt of Committal of JuDOMENT-DEBTOxi to Jail. (0. 21, r. 40.) 


(Tiik,) 

To 

The Officer in charge of the Jail at 

Whereas has 

been brought before this Court this day of 19 , under a 

warrant in execution of a decree which was made and pronounced by the said Court on 
the day of 19 , and by which decree it was ordered 

that the said should pay ; And 

irhereas the said has not obeyed the decree, nor satisBed the 

Court that ho is entitled to be discharged from custody ; You are hereby, in the name of 
the King-Emperor ofTndia, commanded and required to take and receive the said 

into the civil prison and keep him imprisoned therein 
for a period not exceeding or until the said decree shall bp fully satis^ed, or 

the said shall be otherwise entitled to be released according to the 

terms and provisions of section 68 of the Code of Civil Procedure, 1908 ; and the Court 
does hereby fix annas per diem as the rate of the monthly ^owanoe 

for the subsistence of the said 

during his confinement under this warrant of committal. 

Given under my signature and the seal of this Court, this day of 

19 . 

Judge. 


No. 16. ’ ' ^ 

Order for the Release of a person BiPRisoNED in exeouteon of a 

(Sections 68, 69.) 

{Tiik.) 

To 

The Officer in charge of the Jail at * 

Under ordets passed this day, you are hereby directed to set free 
judgment-debtor now in your custody. 
l?»ted . 
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No. 16. 

Attachment in Execution. 

PBOHIBITOBr ObDEE, WHBEE THE PROrBETX TO BE ATTACHED CONSISTS OF MOVEABLB 

Property to which the defendant is entitled subject to a Lien or Right 

OF SOME OTEffiR PERSON TO THE IMMEDIATE POSSESSION THEREOF. (0. 21, T, 46.) 

{Title.) 

To 

Whereas e 

has failed to satisfy a decree passed against on the day of 

19 , in Suit No. of 19 , in favour of for Rs. ; 

It is ordered that the defendant bo, and is hereby, prohibited and restrained, until the 
further order of this Court from receiving from the following property 

in the possession of the said , that is to say, 

, to which the defendant is entitled, subject to any claim of the 
said , and the said is 

hereby prohibited and restrained, until the further order of this Court, from delivering 
the said property to any person or persons whomsoever. 

Give| 7 under ifiy hand and the seal of the Court, this day of 

19 

J'udgr. 

% No. 17. 

Attachment in Execution. 

Prohibitory Order, where the Property consists of Debts not secured by 
Negotiable Instruments. (0. 21, r. 46.) 

(Title.) 

To 

Whereas 

has failed to satisfy a decree passed against on the day of 

19 , in Suit No. of 19 , in favour of 

, for Rs. : It is ordered that the defendant be, and is hereby, 

prohibited and restrained, until the further order of this Court, from receiving from you a 
certain debt alleged now to be due from you to the said defendant, namely, 

and that you, the said , be, and you are hereby, 

prohibited and restrained, until the further order of this Court, from m^ing payment 
of the said debt, or any part thereof, to any person whomsoever or otherwise than into 
this Court. 

Given under my hand and the seal of the Court, this day of 19 

• Judge, 

No. 18. 

Attachment in Execution. 

Prohibitory Order, where the Property consists of Shares in the Capital of 
A Corporation. (0. 21, r. 46.) 

(Title,) 

To Defendant, and to , Secretary of Corporation. 

Whereas has failed to satisfy a decree passed against on 

the day of 19 , in Suit No. of 19 , in favour 

of , for Rs. ; It is ordered that you, the defendant, be, and you 

are hereby, prohibited and restrained, until the further order of this Court, from ma^g 
any transfer of shares in the aforesaid Corporation, namely, or 

from receiving payment of any dividends thereon ; and you, , the Secretary 

of said Gorporatum, are hereby prohibited and restrained from permitting any such 
trand^ or making any snob payment. 

Given under my hand and the sedl of the Court, this 


day gf 
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No. 19. 

Order to attach Salary of Public Officer or Servant of RAHiWAY Company 
OR Local Authority. (0. 21, r. 48.) 

{Title.) 

To 

Whereas , judgment-debtor in the above-named case, is a {describe 

office of pulgmeni-dehior) receiving his salary {or allo’(^ances) at your hands ; and whereas, 
, decree-holder in the'jaid case, has applied in this Court for the attachment 
of the salary {or allowances) of the said , to the extent of due to 

him under the decree ; You are hereby required to withhold the said sum of 
from the salary of the said in monthly instalments of and to 

remit the said sura (or monthly instalments) to this Court. 

Given under my hand and the seal of the Court, this day of 

19 . 

Jvd^e. 

No. 20. 

Order of Attachment of Negotiable Instrument. (0. 21, r. 6f.) 

{TiUe.) 

To 

The Bailiff of the Court, 

W HERB AS an order has been passed by this Court on the day of 

19 , for the attachment of ; You are hereby directed to 

seize the said and bring the same into Court. 

Given under my hand and seal of the Court, this day of 

19 

Jvdge. 

No. 21. 

Attachment. 

Prohibitory Order, where the Property consists of Money or of any Security 
IN the custody of a Court of J ustice or Officer of Government. (0. 21, r. 62. ) 

{TiUe.) 

To ' 

Sir, 

The plaintiff having applied, under rule 22 of Order XXI of the Code of Civil 
E^oc^ure, 1908, for an attachment of certain money now in your hands {here^ state how 
the momy is supposed to be in the. hinds of the person addressed, on what account, etc,), 
I request that you will hold the said money subject to the further order of this Court. 

I have the honour to be, 

Sir, 

Your most obedient Servant, 
Judge. 

Dated the day of 19 


No. 22. 

Notice of Attachment of a Decree to the Court which passed it. fp. 21^ r, 63.) 

{TiUe.) 


To 

Sir, 


The Judge of the Court of 


I have the honour to inform you that the decree obtained in your Court on the' 
day of 19 , by in Suit No. of 19 , 

in which he was And was has b^ attached by this 


was 
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Court on the application of the in the suit specified above. You 

are therefore requested to stay the execution of the decree of your Court until you 
receive an intimation ffom this Court that the present notice has been cancelled or until 
execution of the said decree is applied for by the holder of the decree now sought to be 
executed or by his judgment-debtor. 

• I have the honour, etc,, 

Judge, 

Dated the day of* 19 . 


• No. 23. 

Notice of Attachment of a Decree to the Holder of the Decree. (0. 21, r. 53.) 

{Title,) 

,To 

Whereas an application has been made in this Court by the decree -holder in the 
above suit for the attachment of a decree obtained by you on the day of 

19 , in the Court of in Suit No. of 19 , in 

which was and was ; It is ordered that 

you, th» said * , be, and ^ou are hereby, prohibited and restrained, until the 

further order of this Court, from transferring or charging the same in any way. 

Given under my hand and the seal of the Court, this day of 

19 

* J tidge. 


No. 24. 


Attachment in Execution. 

Prohibitory Order, where the Prorerty consists op Immoveable Property. 

(0. 21, r. 64.) 

{Title,) 

To 


Defendant. 


Whereas you have failed to satisfy a decree passed against you on the 
day of 19 , in Suit No. of 19 , in 

favour of , for Ils. ; 

it is ordered that you, the ’said , be, and you arc hereby, pro- 

hibited and restrained, until the further order of this Court, from transferring or charging 
the property specified in the schedule hereunto annexed, by sale, gift or otherwise, and 
that all persona be, and that they are hereby, prohibited from receiving the same by 
purchase, gift or otherwise. 

Given under my hand and the seal of the Court, this day of 

19 


Schedule^ 


Judges 


No, 26. 

Order fob Payment to the Plaintifp, etc., of Money, etc., in the hands of a 
third party. (0. 21, r. 66.) 

{Title,) 

To 

Whereas the following prop^y has been attached in 

execution of a decree in Suit No. of 19 , passed on the 

day of 19 , in favour of , 

for Rs. ; It is ordered that the property so attached, consisting of Rs. 

in money and Rs. in ourrenoy-notes, or a sufficient part thereof to satisfy the 

said decree, shall be paid over by you, the said , to 

Given under my hand and the seal of the Court, this day of 


19 


Judge, 
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No. 26. 


Notice to Attachinq Cbeditob. (0. 21, r. 68.) 


(Title.) 


To 

Whereas has made application to thw Court for the removal 

of attachment on placed at your instance in execution of the 

decree in Suit No. of 19 , this is to give you notice to appear before 

this Court on , the ,, day of 19 , either in person 

or by a pleader of the Court duly instructed to supjjort your claim, as attaching cr^tor. 

Given under my hand and the seal of the Court, this day of 

19 . 

Judge, 


No. 27. 

Warrant of Sale of Property in Execution of a Dbcbeb for Money. 

(0. 21, r. 66.) 

(Tith.) 

To 

The bailiff of the Court. 

These are to command you to sell by auction after giving days' 

previous notice, by affixing the same in this Court>hous€^' and after making due pro- 
clamation, the property attached under a warrant from this Court, dated the 

day of 19 , in execution of a decree in favour of 

in suit No. of 19 , or so much of the said property as shall 

realize the sum of Rs. . , being the of the said decree 

and costs still remaining unsatisfied. 

You are further commanded to return this warrant on or before the 
day of 19 , with an endorsement certifying the manner in which it has 

been executed, or the reason why it has not been executed. 

Given under my hand and the seal of the Court, this day of 

19 

Jud^e. 


No. 28. 

Notice of the day fixed for settling a Sale Proclamation. (0. “21, r. 66.) 

(Title ) 

To ' Judgment-debtor. 

, Whereas in the above-named suit the decree-holder has applied for the 

sale of r You are hereby informed that the day of 

19 , lias been fixed for settling the terms of the proclamation of sale. 

Given under my hand and the seal of the Court, this day of 

19 . 

Judge. 


No. 29. 

Proclamation of Sale. (0. 21, r. 66.) 

(Title.) 

Notice is hereby given that, under rule 64 of Order XXI of the Co^ of Civil Pr6- 
oedure, 1908, an order has been passed by this Court for the sale of the aftached property 
mention^ in the annexed schedule, in satisfaction of the 
Suit No. of 19 . the decree-holder in the suit (1) mentioned in the margin, 

decided by the amounting with costs and interest up to date of sale to 
In which / 

^laln^and ^ will be b bli t’ dth will be V 

up for sale in the lots specified in the schedule. The sale 
of the property of the judgment-debtors above-named as mentioned in the sofaednto 


of 

was 

was 
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[)olow ; and the liabilities and claims attaching to the said property, so far as they hav 
been ascertained, are those specified in the schedule against each lot. 

In the absence of any order of postponement, the sale will be held by 
\t the monthly sale commencing at o’clock on the at 

. In the event, however, of the debt above specified and of the costs of th 
iaio being tendered or paid before the knocking down of any lot, the sale will be stoppec 
At the sale the public generally are invited to bid, either personally or by dul 
luthorized agent. No bid by, or Sn behalf of, the judgment-creditors above-mentionec 
lowever, will be accepted, nor will any sale to theift be valid without the express pei 
nission of the Court previously givqp. The following are the further 


Conditions o f Sale, 

1. The particulars specified in the schedule below have been stated to the best c 
bhe information of the Court, but the Court will not be answerable for any error, mil 
statement or omission in this proclamation. 

2. The amount by which the biddings are to be increased shall be determined b 
the officer conducting the sale. In the event of any dispute arising as to the amount bic 
or as to the bidder, the lot shall at once be again put up to auction. 

3. The highest bidder shall bo declared to be the purchaser of any lot, provide 
always that he is legally qualified to bid, and provided that it shall be in the discretion c 
the Court or officer holding the sale to decline acceptance of the highest bid when th 
price offered appears so clearly inadequate as to make it advisable to do so. 

4. For reasons reco^de^, it shall be in the discretion of the officer conducting th 
sale to adjourn it, subject always to the provisions of rule 69 of Order XXI. 

/). In the case of moveable property, the price of each lot shall be paid at the tim 
of sale or as soon after as the officer holding the sale directs, and in default of paymer 
the property, shall forthwith be again put up and re-sold. 

6. In the case of immoveable property, the person declared to be the purchaser sha 
pay immediately after such declaration a^jieposit of 25 per cent, on the amount of hi 
purchase-money to the officer conducting the sale, and in default of such deposit th 
property shall forthwith be put up again and re-sold. 

7. The full amount of the purchase-money shall be paid by the purchaser before th 
Court closes on the fifteenth day after the sale of the property, exclusive of such day, c 
if the fifteenth day be a Sunday or other holiday, then on the first office day after th 
fifteenth day, 

8. In default of payment of the balance of purchase-money within the perio 
allowed, the property shall be re-sold after the issue of a fresh notification of sale. Th 
deposit, after defraying the expenses of the sale, may, if the Court thinks fit, beforfeite 
to Government and the defaulting purchaser shall forfeit all claim to the property or t 
any part of the sum for which it may be subsequently sold. 

Given under my hand and the seal of the Court, this day of 

19 . 


Schedule of Property. 


Jmlye. 


Number 

of 

lot 

Description of property 
to be sol(i, with the 
name of each owner 
where there are more 
jadgment-debtors 
ttuu) one. 

The reveivue assessed upon the . 
estate or part of the estate, i Detail of any 
if the property to be sold > incumbrances 
is an interest in an estate I to which the 
or a part of an estate property is 

paying revenue to liable. 

Government. ; 

Claims, if any, whid 
have been put for- 
ward to the property 
and any other know] 
particulars bearing 
on its nature and 
value. 


, i 



i 

1 

1 

i 
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No. 30. 

Order on the Nazir for catjsinq service of Proclamation of Sale. (0. 21, r. 66.) 


To 


(Tith.) 


The Nazir of the Court. 

Whereas an order has been made for the sale of property of the judgment- 
debtor specified in the schedule hereunder aimexedfRnd whereas the day of 

19 has been fixed the sale of the said property, copies of 

t,ho proclamation of sale are by this warrant made over to you, and you are hereby ordered 
to have the proclamation published by beat of drum within each of the jiroperties 
speoiBed in the said schedule, to affix a copy of the said proclamation on a conspicuous 
part of each of the said properties and afterwards on the court-house, and then to submit 
to this Court a report showing tho dates on which and the manner in which the pro- 
clamations have been published. 

Dated tho day of 19 


ScheduU. 


Judge. 


No. :u. 

Certificate by Officer holding a Sale of the Deficiency of Price on a Re-sat-e 
OF Property by reason of the Phrchaser’s DiWAnLT. (0. 21, r. 71.) 

(Title.) 

Clertified that at the re-sale of tho property in execution of the decree in the above- 
named suit, in consequence of default on tho part of purchaser, there was a 

deficiency in the price of the said property amounting to Rs. and that the 

expenses attending such re-sale amounted to Rs. , making a total of Rs. 

. which sum is recoverable fronn^he defaulter. 

Dated tho day of 19 . 

Officer 'holding the mle. 


No. 32. 

Notice' to Person in Posses.sion of Moveable Property sold in Execution 

(0. 21,r. 79.) 

(Titte.) 

To 

Whereas has become the purchaser at a public sale in execution of tho 

decree in the above suit of now in your possession, you are hereby prohibited 

fsora delivering possession of the said ' 

to any person except tho said 

Given under my hand and the seal of the Court, this day of 

IP . 


Judge. 


No. 33. . 

Prohibitory Order against Payment of Debts sold in Execution to any other 
THAN THE PURCHASER. (0. 21, T. 79.) 

(Title.) 

To and to 

Whereas has booome the purohaser at a public sale in execution of 

the decree in the above suit of being debts due from yon 

to you ; It is ordered that you be, and you are hereby, 

prohibited from receiving, and you from making payment of, the said debt 

to any person or persons except the said 

QivEN'tinder my hand and the seal of the Court, this day of 


Judges 


19 
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No. 34. 


Prohibitory Order against the Transfer of Shares sold in Execution. 

(0. 21, r. 79.) 

. {Title,) 

To 

and , Secretary of Corporation. 

Whereas has become the purchaser at a public sale in execution of the 

decree, in the above suit, of certain shares in the dfbove Corporation, that is to say, of 
standing in the name di you ; It is ordered that you 

be, and you are hereby prohibited from making any transfer of the said shares to any 
person except the said , the purchaser aforesaid, or from receiving any 

dividends thereon ; and you 

Secretary of the said Corporation, from permitting any such transfer or making any such 
payment to any person except the said , the purchaser aforesaid. 

Given under my hand and tlie seal of the Court, this day of 

19 . • 

^ • Jwlge, 


No. 36. 

Certificate to Judcment-debtor authorizing him to moktoace, lease or sell 
Property. (0. 21, r. 83.) 

(Title.) 

Whereas in execution of the decree paased in the above suit an order was made on 
the day of IJl . for the sale of the under-mentioned property 

of the judgment-debtor , aiui whereas the Court has, on the applamtion of 

the said judgment-debtor, postponed the said sale to enableliim to raise the amount of 
the decree by mortgage, lease or private sale of the said property or of some part thereof : 

This is to certify that the Court doth hereby authorize the said judgment-debtor to 
make the proposed mortgage, lease or sale within a period of from the date 

of this certificate ; provided that all monies payable under such juortgage, lease or sale 
shall be paid into this Court and not to the said judgment-debtor. 

Given under my hand and the seal of the Court, this day of 

19 

Description of projn rty. 

Jtulge. 


No. 30. 

Notice to Show Cause why Sale should not be set aside. (0. 21, rr. 90, 92.) 


(Title.) 


To 


Whereas the under-mentioned property was sold on the day of 

19 , in execution of the decree passed in the above-named suit, and 

whereas the decree-holder [or judgment-debtor] has applied to this Court to 

set aside the sale of the said property on the ground of a material irregularity [or fraud] 
in publishing [or conducting] the sale, namely, that 

Take notice that if you have any cause to show why the said application should not be 
granted, you should appear with your proofs in this Court on the day of 

19 , when the said application will be heard and determined. 

Given under my hand and the seal of the Court, this day of 

19 . 

Description of properly. 

• Jndge. 
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No. 37. 

Noticb to show Cause why Sale should not be set aside. (0. 21, rr. 91, 92.) 


To 


{TiUe,) 


Whebeas , the purchaser of the under-mentioaed property sold on the 

day of 19 , in execution of the decree passed in the above- 

named suit, has applied to this Court to set aside th^ sale of the said property on the 
ground that , tlie judgment-debtor, had no saleable interest therein : 

Take notice that if you have any cause to sho^y why the said application should not 
be granted, you should appear with 3 ^oiur proofs in this Court on the day of 

19 , when the said application will bo heard and determined. 

Given under my hand and the seal of the Court, this day of 

19 . ‘ 

Description of property. 

Judge. 


, No. 38. 

Certificate of Sale of Land. (0. 21, r. 94.) 

(Title.) 

Tms is to certify that lias been declared the purchaser at a sale by public 

auction on the day of 19 , of in execution of 

decree in this suit, and that tlie said sale has been duly confirmed by this Court. 

Given under my hand and the seal of the Court this day of 

19 , 

Judge. 


No. 39. 

Order for Delivery to certified Purchaser of Land at a Sale in Execution. 

(0.21,r. 96.) 

(Title.) 

To 

The Bailifi of the Court. 

, Whereas has become the certified purphaser of at a sale in 

execution of decree in Suit No. of 19 ; You are hereby ordered 

to put the said , the certified purchaser, as aforesaid, in possession of the 

same. 

Given under my hand and the .seal of the Court, this dav of 

19 . 

Judge. ^ 


No. 40. 

Summons to appear and answer Charge of Obstructing Execution of Decree. 

(0. 21, r. 97.) 

(Titk.) 

To 

Whereas , the decree-holder in the above suit, has coBl^lained to this 

Court that you have resisted (or obstructed) the officer charg^ with the execution of 
the warrant for possession. 

You are hereby summoned to appear in this Court on the day of . a 

19 , at A.M., to answer the said complaint. 

Given under my hand and the seal of the Court, this day of 


19 



Frasi SoBKD. 
Nu«. 41, 42. 


APPENDIX E— EXECUTION. 1U5 

No. 41. 

Vaebant of Committal. (0. 21, r. 98.) 

{Title.) 

To 

The Officer in charge of the Jail at 

Whebeas the under-mentianed property has been decreed to , the 

plaintiff in this suit, and whereas the Court is satisfied that without any just 

cause resisted [or obstructed] and is still resisting for obstructing] the said 
in obtaining possession of the pro^rty, and whereas the said has made 

application to this Court that the said be committed to the civil prison ; 

You are hereby commanded and required to take and receive the said 
into^the civil prison and to keep him imprisoned therein for the period of days. 

Given under my hand and the seal of the Court, this day of 

19 

Judge. 

No. 42. 

Authobitv of the Collector to stay Public ISale of Land. (Section 72.) 

{Tide.) 

To 

Collector of 
Sib, 

In answer to your communication No. , dated , repre- 
senting that the sale in execution of the decree in this suit of land situate 

within your district is objectionable, I have the honour to inform you that you are 
authorized to make provision for the satisfaction of the said decree in the manner 
recommended by you. 

I have the honour to be. 

Sib, 

Your obedient servant, 

Judge. 
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No. 1. 


Warrant of Arrest before Judgment. (0. 38, r. L) 


{TiUe.) 

To 

The Bailiff of the Court. 

Whereas , the plaintiff in the above suit, claims the sUm of Rs. , 

as noted in the margin and has proved to the satisfaction of the Court that there is 

probable cause for believing that the defen- 

■ ' dant is about to ; 

! ! i These are to Command you to demand and 

' ' receive from the said the sum 

I I of Rs. as sufiioient to satisfy the 

— 1 1 plaintiff’s claim, and unless the said sum 

I ! of Rs. is forthwith delivered to 

- ^ ' you by or on behalf of the said , to 

into custody, and to bring him before this Court, in order that 
he may show cause why he should not furnish security to the amount of Rs. 
for his personal appearance before the Court, until such time us the said suit shall be fully 
and finally disposed of, and until satisfaction of any decree that may be passed against 
him in .the suit. 

Given under my hand and the seal of the Court, this dav of 

19 


Principal 
Interest 
(.’losts . 


I’otal 


take the said 


Judge. 


No. 2. 

, 8ecukitv for AppearaiCge of a Defendant arrested before Judgment. 

(0. 38, r. 2.) 

{Titie.) 

Whereas at the instance of , tho plaintiff hi the above suit, 

the defendant, hus been arrested and brought before tho Couil ; 

And whereas on the failure of the said defendant to show cause why he should not 
furnish security for his appearance, the Court bus ordered him to furnish such security : 

Tliercforc i have volmitarily become surety and do hereby bind myself, 

my heirs and cxc^ciitors, to the said Court, that tho said defendant shalbappear at any 
time when called upon while the suit is jionding and imtil satisfaction any decree that 
may be passed against him in the said suit ; and in default of such appearance I bind 
myself, my heirs and executors, to pay to tho said Court, at its order, any sum. of money 
that may be adjudged against the said defendant in the said suit. 

Witness my hand at this day of - 19 . 

^ {8igned,\. 

Witnesses. 

1 . 
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iVos. 4-0. 


No. 3. 


Summons to Defwnpant to aitea« on Sukbty’s Application fon Dischakgk. 

(0. 38, r. 3.) 

{Title,) 

To “ • 

Whebeas who became surety on the day of 

19 , for your appearance in th*^ above suit, has applied to this Court to be discharged 

from his obligation : • 

You are hereby summoned to appear in this Court in person on the day 

of 19 , at A.M., when the said application will be heard and 

determined. 

Given under my hand and the seal of the Court, this day of 

19 

JmZf/e. 


• • No. 4. 

Obder fob Committal. (O. 38, r. 4.) 

^ {Title.) 

To 

Whereas , plaintiff in this suit, has made ap])lieation to the Court that 

security be taken for tho appearance of , the defendant, to answer any 

judgment that may bo passed against him in the suit ; and whereas the Court has called 
upon the defendant to furnish such security, or to offer a sufficient deposit in lieu of 
security, which he has failed to do ; It is ordered that the said defendant be 

committed to the civil prison until the decision of the suit ; or, if judgment bo pro- 
nounced against him, until satisfaction of the decree. 

Given under my hand and the seal of the Court, tliis day of 

19 

Judge, 


No. 5. 

Attachment before J udument, with Order to caia<i for Security for Fulfilment 
• OF Decree. (0. 38, r. 5.) 

{TUle.) 

To 

The Bailiff of tho tkmrt. 

Whereas has proved to the satisfaction of the Court that the defendant 

in tho above suit ; These are to command you to call upon the said 

defendant on or before the day of 19 

furnish security for the sum of Ils. to pioduce and place at the disposal 

of this Court when required or the value thereof, or such portion of the 

value as may be sufficient to satisfy any decree that may be passed against him ; or to 
appear and show cause why he should not furnish security ; and you are further ordered 
to attach the said and keep the same under safe and secure custody until 

the further order of the Court ; and you»are further commanded to return this warrant on 
or before the day of 19 , with an endorsement certifymg the 

date on which and the manner in which it has been executed, or the reason why it has 

not been executed. j r 

Given under my hand and the seal of the Court, this day oi 


19 


Judge, 
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No. 6. 

Secukity fok the Production of Propbrty. (0. 38, r. 6.) 

{TiiU.) 

Whereas at the instance of , the plaintiff in the above suit, 

the defendant, lias been directed by the Court to furnish security* in the sum of Rs. 

to produce and place at the disposal of tbo Court the property specified in 
the schedule hereunto annexed ; 

Therefore I have voluntarily become surety and do hereby bind myself, 

my heirs and executors, to the said Court, that the said defendant shall produce and 
place at the disposal of the Court, when required, the property specified in the said 
schedule, or the value of the same, or such portion thereof as may be sufficient to satisfy 
the decree ; and in default of his so doing, I bind myself, my heirs and executors, to 
pay to the said Court, at its order, the said sum of Rs. or such sum not 

exceeding the said sum as the said Court may adjudge. 

Schedule. 

Witness my hand at this day of 

Witnesses. 

1 . 

2 . ♦ 


It) ’ . , 

{Signed.) 


No. 7. 

Attachment before Judoment, on Proof of Failure I'o furnish Security. 

(0. 38, r. 6.) 

(Sr-iae.) 

lo 

The Bailiff of the Court. 

. Whereas , the plaintiff in this suit, has applied to the Court to call 

upon , the defendant, to furnish security to fulfil any decree that may 

be passed against him in the suit, and whereas the Court has called upon the said 
to furnish such security which he has failed to do ; 'These are to 
command you to attach the property of the said and keep the 

same under safe and secure custody until the further order of the Court ; and you are 
further commanded to return this warrant on or before the day of 

19, , with an endorsement certifying the date on which and the manner in which it has 

been executed, or the reason why it has not been executed. 

■ Given under my hand and the seal of the Court, this day of 

19. , 

Judge 


No. 8. 

Temporary Injunctions. (0. 39, r. 1.) 

(Tm , , ■ 

Upon motion made into this Court by , Pleader of [or f5ounfi!j&l for] the 

plaintiff A. B. , and upon reading the petition of the said plaintiff in this matter filed [this 
day] [or the plaint filed in this suit on the day of > or the written 

statement of the said plaintiff filed on the day of ] and upon 

hearing the evidence of and in support thereof [if 

notice ard d^endantmt appearing : add, and also the evidence of . astoserWee 

of notice of this motion upon the defendant C. D.]. This Court doth order that 
injunction be awarded to restrain the defendant C. D., his servants, agents and wodemfo* 7 
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No. 8.- 

from pulling down, or suffering to be pulled down, the house in tlie plaint in the said suit 
of the plaintiff mentioned [or in the written statement, or petition, of the plaintiff and 
evidence at the hearing of this motion mentioned] being No, 9, Oilmongers Street, 
Hindupur, in the Taluk of , and from selling the materials whereof the said 

house is composed, until the hearing of this suit or until the further order of this Court. 

Dated this * day of 19 

Judge. 

\Where the injunction is sought to restrain the negoiiatio7i of a note or bilU the ordering 
part of the order may run thus : — ] ^ to restrain the defendants 

and from parting with out of the custody of them or any of them or en- . 

dorsing, assigning or negotiating the promissory note [or bill of exchange] in question, 
dated on or about the , etc., mentioned in the plaintiff’s plaint [or petition] 

and the evidence heard at this motion until the hearing of this suit, or until the further 
order of this Court. 

\In Copyright cases] to restrain the defendant C. D., bis servants, agents 

or workmen, from printing, publishing or vending a book, called , or any part 

thereof, until the, ^tc. 

[Where part only of a booh is to he restrained] to restrain the defendaiit 

C. D., his servants, agents or workmen, from printing, publishing, soiling or otherwise 
disposing of such parts of the book in the plaint \or petition and evidence, etc.] 
mentioned to have been published by the defendant as hereinafter specified, namely 
that part of the said book which is entitled and also that part which is entitled 

[or which is contained in page to page both inclusive] 

until , etc. 

[In Patent cases] to restrain the defendant C. D., his agents, servants 

and workmen, from making or vending any perforated bricks [or as the case may be] 
upon’ the principle of the inventions in the plaintiff’s plaint [or petition, etc., or written 
statement; etc.,] mentioned, belonging to the plaio tiffs, or either of them, during the 
remainder of the respective terms of the patents in the plaintiff’s plaint [or as the case 
may be] mentioned, and from counterfeiting, imitating or resembling the same in- 
ventions, or either of them, or making any addition thereto, or subtraction therefrom, 
until the hearing, etc. 

[In cases of Trade marks] to restrain the defendant C. D., his servants, 

agents or workmen, from selling, or exposing for sale, or procuring to be sold, any com- 
position or blacking [or the case may be] described as or purporting to bo blacking 
manufactured by the plaintiff A. B., in bottles having affixed thereto such labels as in 
the plaintiff’s plaint [or petition, etc.] mentioned, or any other labels so contrived or 
expressed as, by colourable imitation or otherwise, to represent the composition or 
blacking sold by the defendant to be the same as the composition or blacking manu- 
factured and sold by the plaintiff A. B., and from using trade-cards so contrived or 
expressed as to represent that any composition or blacking sold or proposed to be sold 
by the defendant is the same as the composition or blactog manufactured or sold by 
the plaintiff A. B., until the, etc. 

[To restrain a partner from in aiiy way interjering in the business] to 

restrain the defendant C. D, , his servants and agents, from entering into any contract, and 
from accepting, drawing, endorsing or negotiating any bill of exchange, note, or written 
security in the name of the partnership-firm of B. and D., and from contracting any 
debt, buying and selling any goods, and from making or entering into any verbal or 
written promise, agreement or undertaking, and from doing, or causing to be done, any 
act, in the name or on the credit of the said partnership-firm of B. and D., or whereby 
the said partnership-firm can or may in any manner become or be made liable to or for 
the payment of any sum of money, or for the performance of any contract, promise or 
> undertaking until the, etc. 
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No. 9. 

Apitointment of a Reobivee, (0. 40, r. 1.) 

[Title.) 

To 

Whereas has been attached in execution of a decree passed in the above 

suit on the day of 19 , in favour of ; You are 

hereby (subject to your giving security to the satisfaction of the Court) appointed receiver 
of the said property under Order XL of the Code of Civil Prodecure, 1908, with full 
powers under the provisions of that Order. » 

You are required to render a due and proper account of your receipts and disburse- 
ments in respect of the said property on .You will be entitled to remunera- 
tion at the rate of per cent, upon your receipts under the authority of this 

appointment. 

Given under my hand and the seal of the Court, this day of 

19 

Judge. 


No. 10. 


Bond to be given by Receiver. (0. 40, r. 3.) 

> r 

[Title.) 

Know all men by those presents, that we, and and 

arc jointly and severally bound to of the Court of in 

Re. to be paid to the said or his successor in office for the time being. 

For which payment to bo made we bind ourselves, and each of us, in the whole, our and 
each of our heirs, executors and administrators, jointly and severally, by these presents. 

Dated this day of 19 

Whereas a plaint has been hied in this Court by against for the 

purpose of [here insert the object of suit]. 

And whereas the said has been appointed, by order of the above- 

juentioned Court, to receive the rents and profits of the immoveable property and to gel 
in the outstanding moveable property of in the said plaint named : 

Now the condition of this obligation is such, that if the above-bounden shal 
djaly account for all and every the sum and sums of money which he shall so receive on 
account of the rents and profits of the immoveable property, and in respect of the move- 
able property, of the said at such periods as the Court shall appoint, and 

shall duly pay the balances which shall from time to time be certified to be due from him 
as the said Court hath directed or shall hereafter direct, then this obligation shall b( 
void, otherwise it shall remain in full force. 

Signed and delivered by the above-bounden in the presence of 

Note . — If deposit of money is made, the memorandum thereof should follow th( 
terms of the condition of the bond. 



AW^BNDJX G. 


AL'PEAL, ilEFERENOE AND REVIEW. 

No. 1. 

Memorandum of Afpeai^ (0. 41» r. I.) 

{Title,) 

The abovo-uamod appeals to the (jourt at from 

the decree of in Suit No. of Ib , dated the 

day of 49 , and sots forth the following grounds of objection 

to the decree appealed from, namely - 


No. 2. 

Seuukity Rond to be given on order being made to .stay Execution of Deitiee. 

(0. 41, r. 5.) 

(Title,) 

To 

This security bond on stay of execution of decree executed by wit- 

nesseth : — 

That , the plaintiff in Suit Nb. of It) , liaving sued 

, the defendant, in this Court and a decree having been passed on the 
day of , 19 , in favour of the plaintiff, and the defendant 

having preferred an appeal from the said decree in the Court, the said appeal 

is BtiU pending. 

Now the plaintiff decree-holder having applied to exocmte the decree, the defendant 
has made an application praying for slay of execution and lias been called upon to 
furnish security. Accordingly J, of my own free will, stand security to the extent of Rs. 

, mortgaging the proiierties speeiiled iu the schedule hereunto annexed, und 
covenant that if the decree of the first Court be confirmed or varied by the Appellate 
Court the said defendant shall duly act in accordance with the decree ol the Appellate 
Court and shall pay whatever may be xiayable by him thereunder, and if he should fail 
thoroin then any amount so payable shall be realized from the properties hereby mort 
gaged, and if the proceeds of the sale of the said properties are insufficient to pay the 
amount due, I and my legal representatives will be |)ersonally liable to pay the balance. 
To this effect I execute this security bond this day of 19 

Schedule. 

Witnessed by 

(Signed) 

1 , 
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No. 3. 


Sbooiutvt Bund to be given dubino the Pendency of Appeal. (0. 41, r. <5.) 


(Tilk.) 

To 

This security bond on stay of execution of decree executed by 
witnesseth : — 

That , the plaintiff in Suit No. of 19 , having sued 

, the defendant, in this Court and a decree having been passed on the 
day of 19 in favour' of the plaintiff, and the defendant 

having preferred an appeal from the said decree in the Court, the said appeal 

is still pending. 

Now the plaintiff decree-holder has applied for execution of the said decree and hae 
been called upon to furnish security. Accordingly I, of my own free will, stand security 
to the extent of Rs. mortgaging the properties specified in the schedule 

hereunto annexed, and covenant that if the decree of the first Court be reversed or varied 
by the Appellate Court, the plaintiff shall restore any property which may be or has been 
taken in execution of the said decline and shall duly act in accordance with the decree 
of the Appellate Court and shall pay whatever may be payable by him thereunder, and 
if he should fail therein then any amount so payable shall be realized from the propertiee 
hereby mortgaged, and if the proceeds of the sale of the said properties are insufficient to 
pay the amount due, I and my legal representatives will I e personally liable to pay the 
balance. To this effect I execute this security bond this day of 

19 

Schedule, 

Witnessed by 

(Signed) 

1 . 

2 , 


No. 4. 


SEtJiJRiTY FOB Costs of Appeal. (0. 41, r. 10.) 


To 


• (TUk,) 


, This security bond for costs of appeal executed by witnesseth ; — 

This appellant has preferred an appeal from the decree in Suit No. ’ of 
19 , against the respondent, and has been called upon to furnish security. Accord- 

ingly I, of my own free will, stand security for the costs of the appeal, mortgaging the 
properties specified in the schedule hereunto annexed. I shall not transfer the said 
properties or any part thereof, and in the event of any default on the part of the appellant 
I shall duly carry out any order that may be made against me with regard to payment 
of the costs of appeal. Any amount so payable shtdl be realized from the properties 
hereby mortgaged, and if the proceeds of the sale of the said properties are insufficient 
to pay the amount due, 1 and my legal representatives will be personally liable to pay 
the balance. To this effect I execute this security bond this day of 

19 . ^ 


Witnessed by 

1 . 


Scheduk, 
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No. 6. 


Intimation to Lower Court of Admission of Appeal. (0. 41, r. 13.) 


To 


(Title,) 


You are hereby directed to take notice that the in the above 

suit, has preferred an appeal to thisiCourt from the decree passed by you therein on the 
day of 19 . 

You are requested to send with all practicable despatch all material papers in the 
suit. • 


Dated the day of 19 


Judge. 


No. 6. 

Notice to Bbsbondent op the Day fixed for the Hearing of the Appeat.. 

• (0. 41, T. 14.) 

(2'iVfe.) 

Appeal from the • of the Court of dated the 

day of 19 

^ To 

Respondent. 

I^AKE notice that an appeal from the decree of in this case has been 

presented by and registered in this Court, and that the 

day of 19 has been fixed by this Court for the hearing of this appeal. 

If no appearance is made on your behalf by yourself, your pleader, or by some one 
by law authorized to act for you in this appeal, it will be heard and decided in your 
absence. 

Given under my hand and the seal of the Court, this day of 

19 . 

Judge. 

[Note. — If a stay of execution has been ordered, intimation should be given of the 
fact on this notice.] 


No. 7. 

Notice to a Party to a Suit not made a Party to the Appeal but joined by 
THE Court as a Respondent. (0. 41, r. 20.) 

(Title.) 

Whereas you were a party in s\iit No. « of 19 , in the Court of 

, and whereas the has preferred an appeal to this Court from 

the decree passed against him in the said suit and it appears to this Court that you arc 
interested in the result of the said appeal : 

This is to give you notice that this Court has directed you to be made a respondent 
in the said appeal, and has adjourned the hearing thereof till the day of 
19 t At A.M. If no appearance is made on your behalf on the said day 

and at the said hour, the appeal will be heard and decided in your absence. 

Given under my hand and the seal of the Court, this day of 

19 . 

Judge, 
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No. 8. 

Memorandum oe Cross Objection. (0. 41, r. 22.), 

{TiiU.) 

Whereas the has preferred an appeal to the . Court at 

from the decree of in Suit No. of 19 , dated the 

(lay of 19 , and '^hereas notice of the day fixed for 

h(’ariiig tJic appeal was served on the on the ^ day of 

19 , tho files thif memorandum of cross objection under rule 22 of 

Order XLT of the Code of Civil Procedure, 1908, ^ind sets forth the following grounds of 
objection to the decree appealed from, namely : — 


No. 9. 

Decree in Appeal. (0. 41, r. 35.) 

(Title.) 

Appeal No. of 19 from the decree of the Courtof dated 

the day of 19 . 

Meinoravdum of Ap 2 )eal. 

Plaintiff. 

Defendant. 

The above-named appeals to the Court at 

from the decree of in the above suit, dated the day of 

19 , for tho followmg reasons, namely : — 

This appeal coming on for hearing on tho day of 19 . 

before , in the presence of for the appellant and 

of for the respondent, it is ordered - - 

The costs of this appeal, as detailed below, amounting to lls. . are to be 

paid by . The costs of the original suit are to b(^ paid by 

Given under my hand this day of 19 

Judge. 

Costs of Appeal, 


• Appellant. 

Amount. | Kespondont, 

Amount. 

1. Stamp fer memoran- 

lls. ! a. ' p. 1 Stamp for power . 

Rs. 

a. 

dum of appeal 

' Do. for petition . 


' 

Do. for power . 

1 ' Service of processes 



3. Services of processes . 

4. Pleader's fee on lls. . 

1 1 1 Pleader’s foe on lls. 

! ' : i 



'J'otal . 

* 1 Total . 




. i 

— 

— 


No. 10. 


Application to appeal in eobma pauperis. (0. 44, r. 1.) 


(TitU.) 

I tho above-named, present the* accompanying memorandum 

of appeal from the decree in the above suit and apply to be allowed to appeal as a pauper. 

Annexed is a full and true schedule of all the moveable and immoveable property 
belonging to me with the estimated value thereof. 

Dated the day of 19 . 


Note , — ^Where the application is by the plaintiff he should sta^ whether he ap^ed 
and was allowed to sue in the Court of first instance as a pauper. 



J^BSifSoraD. appendix G — APPEAL, EEFERENCE, REVIEW. 1455 
Nos. 11-14. ’ ’ 


No. 11. 

Notice op Appeal in forma pauperis. (0. 44, r. ).) 

(TitU,) 

Whereas the above-named has applied to be allowed to appeal as a 

pauper from the decree in the above .suit dated the day of 19 , and 

whereas the day of * 10 has been fixed for hearing the applica- 

tion, notice is hereby given to >'OU that if you desire to show cause why the applicant 
should not be allowed to appeal as a pi^iper an opportunity will he given to you of doing 
so on the afore mentioned date. 

riiven under my hand and the seal of the Court this <la.y of 

19 

Jwhje. 


No. 12. 

Notice to show (Jause why a certificate of appeal to the King in Council 
« * should not be granted? (0. 45, r. 3.) 

(Title,) 

To 

Take notice that » has applied to this Court for a certificate that as 
regards amount or value and nature the above case fulfils the req[uiremonts of section 1 10 
of the Code of Civil Procedure, 1908, or that it is otherwise a fit one for appeal to His 
Majesty in Council. 

The day of 19 is fixed for you to show cause why the 

Court should not grant the certificate asked for. 

Given under my hand and the seal of the Court, this day of 

19 . ■ 

Htgifilrar, 


No. 13. 


Notice to re.spondent of admission of appeal to the King in Council. 

(0. 46, r. 8.) 

(Title,) 

To 

Whereas , the in the above case, has furnished tlic security 

and made the deposit required by Order XLV, rule 7, of the Code of Civil Procedure, 
1908: 

Take notice that the apiieal of the said to His ]\faje.sty in Council has 

boon admitted on the day of 10 

Given under my hand and the seal of the Court, this day of 

19 

Registrar. 


No. 14. 


Notice to show Cause why a Review should not be granted. (0. 47, r. 4.) 

(Title,) 

To 

Take notice that has applied to this Court for a review of its decree 

passed on the day of 19 in the above case. The 

day of 19 is fixed for you to show cause why the (^urt should not grant 

a review of its decree in this case. 

Given under my hand and the seal of the Court, this day of 


19 
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MISCELLANEOUS. 

No. 1. 

Agheement of Parties as to issues to be tried. (0. 14, r. 6.) 

{Title.) 

Whereas we, the parties in the above suit, are agreed as to the question of fact [or 
of law] to be decided between us and the point at issue between us is whether a claim 
founded on a bond, dated the day of 19 and filed as 

Exhibit in the said suit, is or is not beyond tlie statute of limitation (or state the 
jmnt at issue whatever it may he ) : 

Wo therefore severally bind ourselves that, upon the finding of the (Joiirt in the negative 
[or afiirmative] of H\ich issue will pay to the said the sum of 

Rupees {or such sum as the Court shall hold to be due thereon) and I, 

the said will accept the said sum of Rupees {or such sum as the 

Court shall hold to be due) in full satisfaction of my claim on the bond aforesaid [or, 
that upon such finding I, the said will do or abstain from doing, etc., etc.]. 

Plafiitiff. 

* Defendant. 

Witnesses. 

1 . 

2 . 

Dated the day of 10 


No. 2. 

Notice of application for the transfer of a suit to another Court for trial 

(Section 24.) 

In the Court of the District J udge of 

No, of 19 . 

To 

Whereas an application dated the day of 10 has been 

made to this Court by the in Suit df 19 ‘ now 

pending in the Court of the at in which • ig 

plaintiff and is defendant, for the transfer of the suit for trial to the Cotirt 

of the at ; — 

You are hereby informed that the day of 19 has^een 

fixed fer the hearing of the appUoation, when you will be heard if you desire to Oflw any 
objection to it. , ' , ‘ ' 

Given under my hand and the seal of the Court, this day of ^ . 
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No. 3. 

Notice of Payment into Gockt. (0. 24, r. 2.) 

arm,) 


Take notic*^ that the defendant has paid into Court lls. 
and says that that sum is sufficient to satisfy the plaintiff’s claim in full. 

_ „ , * X Y, Pleader for tho defendant 

To Z, Pleader for the plaintiff. # 


No. 4. 

Notice to show cause. (GENERAii form.) 

(Title,) 

To 

Whereas tjie above-named 

has marie application to this Court that ; 

You are hereby warned to appear in this Coui t in iMjrson or by a ideader duly instructed 
on the day of 19 ^ 

at o'clock in the forenoc^, to show cause against the application, failuig wherein, the 
said application will bo heard and determinod ex parte. 

Given under my hand and the seal of the Court, this tlay of 19 

Judge, 


No. 6. 

List of Documenivs PRonrcEo by (0. 13, r. 1 ) 

(Title.) 


No. 


Description of document. 


Date, if any, wiiich 
the document 
hears. 


Signature of party or pioudcr. 


1 


I 


3 


4 





I 

I 
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No. 6. 

Notice to Paiities oe the Bay fixed for Examination of a Witness about to 
LEAVE THE JURISDICTION. (0. 18, T. 10.) 

{Title.) 

To 

. ])laiiitilf {or tlefeiicianl). 

Whereas in the above suit application has been made to the Court by 

that the cxaiiiinaf‘Jon of , a witness 

required by the said ^ in the said suit, 

may be taken immediately ; and it has been shown to the Court’s satisfaction that the 
said witness is about to leave the Court’s jurisdiction {or any other good and fsvjficienl 
cause, to he slated ) ; 

Take notice that the examination of the said witness 
will be taken by the Court on the day of 19 . 

Bated the day 

of 19 . Judge. 

No. 7. 

Commission to examine absent Witness. (0. 26, it. 4, 18.) 

{Title.) 

To 

Whereas the evidonec of is required by the inthealiovc 

suit ; and whereas ; you arc requested to take the evidence on interrogatories 

[or vivii m‘e\ of such witness and you arc hereby appointed Commissioner 

for that purpose. The evidence will be taken in the presence of the parties or their agents 
if in attendance, who will be at liberty to question the witness on the points sjiecified ; 
and you are further requested to make return of such evidence as so(.)n as it may be 
taken. 

Process to compel the attendance of the witness will be issued by any Court liaving 
jurisdiction on your application. 

A sum of As. , bemg your fee in the above, is horewii h foi’warded. 

Given under my hand and the seal of the Court, this dav of 

19 . 

' Jiulgt. 

No. 8. 

Letter OP Request. (0. 26, r. 5.) 

{Tiile.) 

(Heading : — To the President and Judges of, etc., etc., or as the case neay be.) 

Whereas a suit is now pending in the 

in which A. B. is plaintiff and C. B. is defendant ; And in the said suit the plaintiff claims 
{abstract of claim) ; 

And whereas it has been represented to the said Court that it is necessary for the 
purposes of justice and for tlic due determination of the matters in dispute between the 
parties, that the following persons should bo examined as witnesses upon oafh touching 
such matters, that is to say : 

E.F.,of 

C. H.,of ^ and 

I. J., of 

And it appearing that such witnesses are resident within the jurisdiction of youi 
honourable Court ; ^ \ 

Now I , as the of the said Court, have the honour to request, 

and do hereby request, that for the reasons aforesaid and for the assistance of the said 
Court, you, as the President and Judges of the said , or some one or mow of 

you, will be pleaswl to summon the said witness (and such other witilesses as the ageiitf ' 
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of the 8aid plaintiff and defendant shall hiuubly request you in writing so to simmion) to 
attend at such time and place as you shall ax>point before some one or more of you or 
such other person as according to the procedure of your Court is competent to take the 
examination of witnesses, and that you will cause such witnesses to bo examined upon the 
inten’ogatories which accompany this letter of request (or viva voct) touching the said 
matters in question in the presence of the agents of the plaintiff and defendant, or such of 
them as shall, on due notice given, attend such examination. 

And I further have the hor^pur to request that you will be pleased to cause the 
answers of the said witnesses to be reduced into writing, and all books, letters, papers and 
documents produced upon such examination to be^uly marked for identification, and 
that you will be further pleased to Authenticate such examination by the seal of your 
tribunal, or in such other way as is in accordance with your procedure, and to return the 
same, together with such request in writing, if any, for the examination of other witnesses 
to the said Court. 

{Note . — If the Request is directed to a Foreign Court, the woids “ through His 
Majesty’s Secretaiy of State for Foreign Affairs for transmission ” should be inserted 
after the words ‘‘other witnesses” in the penultimate line of this form.) 


Commission for a Lo( ’ \l J ryrEsi’ioATioN, oji to examine Acoounts. (( ). 20, it. 9, 11.) 


Whereas it is deemed requisite, for the purposes of this suit, that a commission 
for should bo issued ; You arc hereby appointed Commissioner for the purpose 

of 

Process to compel the attendance before you of any witnesses, or for the production 
of any documents, whom or which you may desire to examine or inspect, will bo issued 
by any Comt having jurisdiction on your application. 

A sum of Ils. , being your fee in the above, is liorewitb forwarded. 

Given under my hand and the seal of the Court, this day of 

19 

f/'ftdj/e. 


No. 10. 

, Commission to make a Partition. (0. 26, r. 13.) 

(Title.) 

To 

Whereas it is deemed requisite for the pm’poses of this suit that a commission 
should be issued to make the partition or separation of the property specified in, and 
according to the rights as declared m, the decree of this Court, dated the day 

of 19 ; You are hereby appointed Commissioner for the said purix>se aiid 

are directed to make such inquiry as may be necessary, to divide the said 2 )roperty 
according to the best of your skill and judgment in the shares set out in the said detjree, 
and to sJlot such shares to the several parties. You are hereby authorized to award 
sums to be paid to any party by any other party for the purpose of equalizing the value 
of the shares. 

Process to compel the attendance before you of any witness, or for the production of 
any documents whom or which you may desire to examine or inspect, will be issued by 
any Court having jurisdiction on your application. 

A sum of Rs. , being your fee in the above, is herewith forwarded. 

Given under my hand and the seal of the Court, this day of 


19 


Judge. ^ 
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No. 11. 

Notice to Minor Defendant and Qdardian. (0, 82, r. 3.) 

(Title,) 

'ro Minor Defendavi. 

Natur&l Guardian. 

Whereas an application has been presented on the part of the plaintiff in the above 
suit for the appointment of a guardian for the suit to the minor defendant, you, the said 
minor, and you (1) (IJtHere insert the name of guardian, are hereby 

required to take notice that unless within days from the service upon you of 

this notice, an application is made to this Court for the appointment of you (1) 
or of some friend of you, the minor, to act as guardian for the suit, the Court will proceed 
to appoint some other person to act as a guardian to the minor for the purposes of the 
said suit. 

Given under my hand and the seal of the Court, this day of 

19 . ^ 

Judgt, 


No. 12. 

Notice to oitosite Party of day fixed for hearing evidence of Pauperism. 

(0. 33, r. 6.) 

(Title.) 

To 

Whereas has applied to this Court for permission to institute a suit 

against in forma fauperia under Order XXXIII of the Code of Civil Pro- 

cedure, 1908 ; and whereas the Court sees no reason to reject the application ; and 
whereas the day of 19 has been fixed for receiving such 

evidence as the applicant may adduce in proof of his pauperism and for hearing any 
evidence which may be adduced in disproof thereof ; 

Notice is hereby given to you under rule 6 of Order XXXIII that in case you may 
wish to offer any evidence to disprove the pauperism of the applicant, you may do so on 
appearing in this Court on the said day of 19 

Given under my hand and the seal of the Court, this day of 

19 . - 


No. 13. 

Notice to Hurety of his LiARiLiry under a Degree. (Section 146.) 

(Titk.) 

To 

Whereas you did on become 

liable as surety for the performance of any decree which might be passed against the 
said defendant in the above suit ; and whereas a decree was passed on the 

day of 19 against 

the said defendant for the payment of , and whereas 

application has been made for execution of the said decree against you^ 

Take notice that you are hereby required on or before the • 
day of 19 to show cause why the said decr^ 

should not be executed against you, and if uo.sufficient cause shall be, within the time 
specified, shown to the satisfaction of the Court, an order for its execution will be 
forthwith issued in the terms of the said application. 

Given under my hand and the seal of the Court, this day of 


19 
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THE SECOND SCHEDULE. 


Aebitration. 

Arbitration in Suits. 

f. (/) Where in any suit all the parties interested agree ts so®- 
Parties to suit may ^iifttter in difference between them 

apply for order of refer- %}iall be referred to arbitration, they may, 
at any time before judgment is pronounced, 
apply to the Court for an order of reference. 

(/^) Every such application shall be in writing and shall 
state the matter sought to be referred. 

References.* — Sliama Sundram lyar v, Abdul Latif, 4 W. N. 92 ; 27 
{). 61 [reference to arbitration on verbal application ] ; followed in Abdul Hamid 
V, Riaz-ud-din, 30 A. 32 (1907) ; Beni Madhub Mitter v, Priya Nath Mandal, 

5 C. W. N. 268 [arbitration award, if binding on person not party to reference] ; 
Chooney Money v. Ram Kinlcar Butt, 5 C. W. N. 242 ; 28 C. 151) [valuators 
not arbitrators and therefore order of reference not under section] ; (rliulam 
Jilani v. Muliammad Ahmad, 6 W. N. 226 [scheme of Code as to arbitration] ; 

Bebi Churn Manna v, Bipra Prasad Jana, 7 C. W. N. 186 [withdrawal of suit 
after.award] j Fakir Chand Bey v. Tin Cowrie Bey, 7 C. W. N. 180 [agreement 
to refer — not in writing — whether adjustment of suit] ; Sheo Bas Misser v 
Broja Nandan Pershad, 7 C. W. N, 343 [application by pleader not specially 
authorized] ; Protap Chundor Bey v. Toolsey Bas Bey, 29 C. 793 [sections 
applicable to arbitrations in a suit] ; Hardeo Sahai v. Gauri Shankar, 28 A. 35 ; 
Lutawan v. Lachya, 36 A. 69 (F.B.) (1913) [authority of guardians of minor to 
agree to rcfercncej ; Parsidli Narain Singh v. Ghanshyam Narain Singh, 9 
C. W. N. 873 [award on reference not agreed to by all parties] ; Inder Subbarami 
V, Kandadai Rajamannar, 26 M. 47 [reference on petition not joined in by all 
the parties to the suit] ; Kadhu Singh v. Baljit Singh, 29 A. 423 [application 
for reference signed by pleader holding defective mkalat-mmah ] ; Htam Mai v, 

Sadiq Ali, 29. A. 229 ; lahar Bas v. Keshab Beo, 32 A. 667 (1910) [meaning of 
words “ all the parties to a suit ”] ; Ramjeawan Ram v. Kali Charan Singh, 

29 A. 429 [authority of pleader to agree to reference] ; Haji Wedina Casseem v. 

♦ The cases here noted (»jre decisions snbso- and reported np to and including September, 
quent to the last edition of O’Kinealy’s Code 1914. 
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Luxmibai, 1 Bom. L. K. 617 [Court has no power of its own motion to order 
reference— absence of written application] ; Lai Mohun Pal v. Surya Kumar 
Das, 11 C. W. N. 1152 [reference not concurred in by all parties] ; Harakbhai v, 
Jamrabai, 15 Bom. L. R. 340 (1912) ; 37 B. 639 [this schedule does not con- 
template reference, to arbitration by parties to a pending suit, outside that suit 
ind without intervention of Court] ; Jadu v. Kailas, 37 C. 63 (1909) [award upon 
i private reference] ; Sabta Prasad v. Dliaram Kirti, 35 A. 107 (1912). 


2. The arbitrator shall be af 'pointed in such manner as * 

Appointment of arbi- niay be agreed upon between the parties, 

trator. 


3. (7) The Court shall, by order, refer to the arbitrator 
- , . , the matter in difference which he is required 

to determine, and shall fix such time as it 
thinks reasonable for the making of the award, and shall specify 
such time in tlie order. 

(;^) Where a matter is referred to arbitration, the Court 
shall not, save in the manner and to the extent provided in this 
schedule, deal with such matter in the same suit. 


References. — Sita Ram v. Bhawani Din Ram, 26 A. 105 [delivery of award 
within time fixed by Court] ; Asad-ul-lah v, Muhammad Nur, 27 A. 459 [validity 
of award made but not reaching the Court within the time limitiid] ; Dutta v. 
Ktiedu, 33 A. 645 (1911) ; Lachman Das v. Abparkash, 30 A. 169 (1908) [omission 
to fix date of delivery is fatal to award] ; Pachkauri Ram v. Nand Rai, 30 A. 
505 (1^8) [no second reference on same submission]. 

4 ; ( /) Where the reference is to two or more arbitrators, 

, provision shall be made in the order for a 
two or more, order to difference of opinion among the arbitrators— 
provide for difference of (^) by the appointment of an umpire ; 

0l»n on. 

(b) by declaring that, if the majority of the arbitrators 

agree, the decision of the majority shall prevail : or 

(c) by empowering the arbitrators to appoint an umpire ; or 

(d) otherwise as may be agreed between the parties or, if 

they cannot agree, as the Court may determine. 

(.'?) Where an umpire is appointed, the Court shall fix such 
time as it thinks reasonable for the making of his award in case 
he is required to act. ♦ , 

5 . {1) In any of the follomng cases, namely 

Power of Court to ap- (^) the parties cannot agree mthin 

point arbitrator in cer- a reasonable time mill respect to the appoints 
tain cases. arbitrator, or the person dppoiMed 

refuses to accept the office of arbitrator, or p . ' 
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(b) where an arbitrator or umpire — 

{i) dies, or 

(ii) refuses or neglects to act or becomes incapable of [s.6io.] 
^acting, or 

(m) leaves British India in circumstances showing that 
he will prob&bly not return at an early date, or 

(c) where the arbitrators are empowered by the order of [s. 511.1 

reference to appoint an umpire and fail to do so, 
any party may serve the other party or the arbitrators, as 
the case may be, with a written notice to appoint an arbitrator 
or umpire. 

If, within seven clear days after such notice has been 
served or such further time as the Court inay in each case allow, 
no arbitrator or no umpire is appointed, as the CMse may be, the 
Court may, on application by the party who gave the notice, 
a?^dE after giving the other party an opportunity of being heard, 
appoint an arbitrator or umpire or make an order s^iperseding the 
arbitration, and in such case shall proceed with the suit. 

References. — Jamna Kunwarv. Nasir Ali, 24 A. 412 [arbitrators neglecting 
to file award] ; Mirza Sadik v. Musst Kaniz, P. C., 15 C. W. N 1005 (1911) ; 

38 I. A. 181 ; 14 C. L. J. 313 [not necessary that the arbitrator who refuses 
must have accepted office before refusing]. 

6 . Every arbitrator or umpire appointed under paragraph 512, 

PowersofarMtratoror ^ paragraph 5 shall have the hke powers 
umpire appointed under as if his name had been inserted in the order 
paragraph 4 or 5. of reference. 

7. (1) The Court shall issue the same processes to the 
Summoning witnesses parties and witness whom the arbitrator or 

and default. umpire desires to examine, as the Court may 

issue in suits tried before it. 

(,?) Persons not attending in accordance with such process, 
or making any other default, or refusing to give their evidence, 
or guilty of any contempt to the arbitrator' or umpre during 
the investigation of the matters referred, shall be subject to, the 
/like disadvantages, penalties and punishments, by order of the 
Court on the representation of the arbitrator or urtrpirc, as they ■ 
would incur fof the like offences in suits tried before the Court. 

8. Wh^e the arbitrators or the umpire cannot complete 
Extension of time for the award within the period specified in the 

..nuking nwMd. * * order, the Court may, if it thinks fit, either 
isUow further time, and from time to time, either before or after 
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he expiration of the period fixed for the making of the award, 
mlarge smh period ; or may make an order superseding the 
irhitration, and in such case shall proceed with the suit. 

References. ™Jamiia Kiinwar v. Nasir Ali, 24 A. 312 [order for Buper- 
lession] ; Silaram v. Bliawani Bin Ram, 26 A. 105 [delivery of award witliin 
ame fixed] ; Asad-nl-lali v. Mjiliammad Nur, 27 A. 459 [here the completion 
ind delivery of the award are not distinguis]i:d the one from tlie other]. 


9. Where an umpire has been appointed, he may enter on 
Where umpire may the reference in the place of the arbitrators, - 


may 

irbitrate in lieu of arbi- 
rators. 


(a) if tliey have allowed the appointed 
time to expire without making an award, or 
(h) if they have delivered to the Court or to the ^umpire 
notice in writing stating that thej^ cannot agree. 


10. Where an award in a suit has bsen made, the persons 
Award to be signed who made it shall sign it and cause it to be 
filed in Court, together with any depositions 
md documents which have been taken and proved before them ; 
ind notice of the filing shall be given to the parties. 


References, -Soo Nobin Rally Babee v. Ambica (3iurn Banerjec, 5 C. W. N. 
>03 [application to set aside award — ^time from which limitation begins to run] ; 
Uadml-lah v. Malioinmed Nur, 27 A. 450 [meaning of word “ made ”] ; Benodc 
Prap Chajidra, 14 C. L, J. 143 (1898) [award void when arbitrator sigiis a blank 
lapcT on which the decision is to be written by otlicr arbitratoTB]^^ 

11. Upon any reference by an order of the Court, the 
statement of special arl>itrator or umpire may, with the Zeaw of 
ase by arbitrators or the Court, state the award as to the whole or 
™*^**’®’ • any part thereof in the form of a special case 

01 * the opinion of the Court, and the Court shall deliver its opinion 
hereon, and fsJmll order such opinion to be added to and form 
)art of the award. 


References. — Purshotum v. Ramgopal, 35 M. 130 (1910). The mere use 
f the word “ award ’’ does not convert a reference to the Court Jor its opinion ^ 
Lpon a difference'between arbitrators into an award in the fornipof a special case. 
Lnd see Aishabai v. Rssaji, 38 B. 60 (1913). 

12. The Court may, by order, modify . or correct an 
Power to modify or award, — 

orrect award. where it appears that a patt of th« 

award is upon a matter not referred*' to arbitratipu 
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and such part can be separated from the other 
part and does not affect the decision on the matter 
referred ; or 

{h) where the award is imperfect in form, or contains any 
obvious error which (*-an be amended without affecting 
such decision ; oi* 

(c) where the award cofj^Uiins a clerical mistake or an error 
arising from an accidental slip or omission. 

Reference. —NaTBingh r. Ajodhya, 16 C. W. N. 256 (1911) ; 15 C. L. J. 110 
[latitude of arbitrators]. 

13 . The Court may also make sucli order as it thinks fit 
Order»as to costs of respecting the costs of the arbitration where 

arbitration. question arises respecting such costs and 

tlie award contains no sufficient provision concerning them. 

ft 

14 . The Court may remit the award or any matter referred 
Where award or matter arbitration to tlie re-consideratioii of the 

referred to arbitration same arbitrator or umpire, upon such terms 
may be remitted. thinks fit, — 

(a) where the award has left undetermined any of the matters 

referred to arbitration, or where it determines any 
matter not referred to arbitration, unless such matter 
can he separated without affeMing the determination 
of the matters referred ; 

(b) where the award is so indefinite as to be incapal)le of 

execution ; 

(c) where an objection to the legality of the award is apparent 
* upon the face of it. 


References. — Dhanjibhai Gudharbliai d. Matliiirbluii Gliilabhai, 28 B. 
287 [see notes to next clause] ; Mustafa Khan v. Phulja Bibee, 27 A. 526 [sec 
notes to paras. 20, 21] ; Thereevenga Datheengar v. Vaidanatlia, 29 M. 303 
[award determining matters not referred]. 

16 . (/) An award remitted under paragraph 14 becomes 
Grounds for setting void on failure of the arbitrator or umpire to 
aside award. re-consider it. But no award shall be set 

aside except on one of the following grounds, namely : — 

(a) corruption or misconduct of the arbitrator or umpire ; 

(h) either party having been guilty of fraudulent concealment 
of any matter which he ought to have disclosed, or 
of wilfully misleading or deceiving the arbitrator or 
umpire ; 


[s. 519.1 


[s. 620.] 


[S. 621.3 
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(c) the award having been made after the issue of an order 
by the Court superseding the arbitration and pro- 
ceeding with the suit or after the expiration of the period 
allowed hy the Court, or being otherwise invalid. 

Where an award becomes void or, is set aside under clause 
(1), the Court shall male a^n order superseding the arbitration and 
in such case shall proceed with the suite. 

References. — ^Dlianjibliai Gudliarbhai v. Mathurbliai Gliilabhai, 28 B. 
287 [not sufficient merely to allege a ground under this or last clause ; it must 
also be proved] ; Kali Cliaran Sirdar v. Sarat Cliunder Cliowdhur}% 7 C. W. N. 
545 ; 30 C. 397 [“ misconduct ” does not necessarily imply “ corruption ’’ ; 
jurisdiction of Small Cause Court] ; Damodar Trimbak v. Raghunath Hari, 

4 Bom. L. R. 267 ; 26 B. 551 [order setting aside award is not subject to Tension] ; 
Ram Narain Roy v. Baij Nath Malla, 29 C. 36 [misconduct of arbitrator] ; 
Nida Marthi Mukkanli v. Thammana Ramayya, 26 M. 76 [Munsiff acting as 
arbitrator] ; Asad-ul-lah v, Muhammad Nur, 27 A'. 459 [meaning of word 
“ made '’] ; Ganga Prasad v. Kura, 28 A. 408 [no appeal from order setting aside 
award] ; but see Achuthayya v. Thimmayya, 31 M. 345 (1908) (contra) ; Waljie 
Mathura Das v, Ebji Umersey, 29 B. 285 [see next clause] ; Nadear Chand v, 
Gobind Chandar, 2 C. L. J. 61 [misconduct] ; Bcdiari Lai v. Chunni Lai, 29 A. 457 
[misconduct] ; Aishabai v. Essaji, 15 Bom. L. R. 392 (1913) [honest though 
mistaken admission of a document in evidence by umpire] ; Ganesh v, Malida, 

13 C. L. J. 399 (1911); Shrib Krishna tJ. Satisli, 38 C. 522 (1911) ; Haji 
Ahmed v. Essaji, 14 Bom. L. R. 1007 (1912) [private enquiries by arbitrator]; 
Amir Begam v. Badr-ud-din, P. C., 19 0. L. J. 495 (1914) [misconduct]; 
Buccleugh r. M(*tropolitan Board of Worlcs, 5 H. L. 418 (1872) [misconduct]. 

16. (/) Where tlie Court sees no cause to remit the award 
Judgment to be ac- or any of the matters referred to arbitration ' 
eording to award. for re-consideration in manner aforesaid, atid • 
no application has been made to set aside the award, or the 
Court has refused such appheation, the Court shall, after the 
time for making such application has expired, proceed to promunce 
judgment according to the award. 

(i?) Upon the judgment so pronounced a decree shall follow, 
and no appeal shall lie from such decree except in so far as the 
decree is in excess of, or not in accordance with, the award. 

References.— HJiyama Oharan Pramanik Prohlad Durwan, 8 C. W, N. 
390 [second appeal lies from decree of Appellate Court made in accordance ^ 
with an award by an arbitrator to whom the case liad been referred by the ,, 
fu’st Court and whose award the first Court had set aside] ; Bebandra I5[ath 
Chatterjeo v. Satbomangala Bebi, 8 C.‘ W. N. 916 [no appeal on grotind of ^ 
conduct]; Ghulam Telani v. Muhammad Husain, 4 Bom. L.^R. 161; 

167 : 6 C. W. N. 226 ranneall : Subbiali Ivcr v. Bubramania Aiiar. 31 
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(1908) ; Cliooney Money v. Ham Kinkar Dutt, 28 C. 115 ; 5 C. W. N. 242 
referees valuators not arbitrators] ; Indur Subbarami v. Koiidadai, 26 M. 47 
(1902) [appeal] [not followed in Konakku Nagalinga v. Nagalinga Naik, 32 M. 
510 (1909)] ; Gobardlian Das v. Jai Kjshore, 22 A. 224 [appeal] ; Parsidli Narain 
Singh V. Ghansjiyam Narain Singh, 9 C. W. N. 873 [appeal and second appeal lie 
From decree passed on award on reference not agreed to by all parties] ; Waljeo 
Mathura Das v. Ebji Umersey^ 29 B. 285 [appeal] ; Nadiar Chand v. Gobind 
Dhandar, 2 C. L. J. 61, 65 [appeal]; Sham M v. Misri Kiinwar, 29 A. 426 
’appeal] ; distinguished in Beliari ial v. Chiiimi Lai, 29 A. 457 [appeal] ; Ramesh 
Ohandra Dhar v. Karunamoye Dutt, 33 C. 498 [appeal] ; Chaiiman of Pumea 
Municipality v, Siva Sunkar Ram, 33 0. 899 [appeal] ; Janokoy Nath Guha v. 
Brojo Lall Guha, 33 C. 757 [see clause 21] ; Abdul Tahii* v, Azmut Bibi, 2 0. L. J. 
BO [award, decree made in terms of, by Appellate Court, if appealable] ; Chinta- 
riioney v. Haladhar, 10 C. W. N. 601 (appeal). [See notes to clause 20.] Shib 
Kristo V. Satish, 39 C. 822 (1912) ; and sec Rangoon Botatoung Co. v. Collector 
Rangoop (P.C.),*40 C. 21 (1912) [appeal to Privy Council]; Surja Narain v. 
Bunwari Jha, 18 C. L. J. 35 (1913) [no appeal, though validity of award assailed]. 


Order (!/' reference on agreoaenia io refer, 

17. (i) Where any persons agree in writing that any 

Application to file in dift^i’once between them, siiall be referred to 
Court agreement to refer arbitration, the parties to the agreement, or 
to arbitration. them, may apply to any Court having 

jurisdiction in the matter to which the agreement relates, that the 
agreement be filed in Court. 

(;;^) The appUcation shall be in 'writing and shall be 
numbered and registered as a suit between one or more of the 
parties interested or claiming to be interested as plaintiff or 
plaintiffs, and the others or other of them as defendants or 
defendant, if the application has been presented by all the 
parties, or, if otherwise, between the applicant as plaintiff and 
the other parties as defendants. 

(.y) On such application being made, the Court shall dii’cct 
notice thereof to be given to all the parties to the agreement, 
other than the appheants, requiring such parties to show cause, 
within the time specified in the notice, why the agreement should 
not be filed. 

{i) Where no suflSicient cause is shown, the Court shall order 
the agreement to be filed, and shall make an order of reference 
the arbitrator appointed in accordance with the frovisions of the 
agreement, or, if there is 'no such provision and the parties cannot 
mree, the Court may appoint an arbitrator. 

* References.— Perumalla Satya Narayana v, Perumalla Venkata Rangayya, 
57 M. 112 ; Wall Muhammad v' Bahawal BaksJi, 28 P. R. (1914) ; Jagan Nath v, 

f • ■ . • 


Ls. 523,] 
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Naiuik Chand, 9 P. K. (1913) ; Dutta v. Khedii, 33 A. 045 (1911) ; Ghulani 
Khan v. Muhammad Hassaii, P. C., 29 C. 167 (1902) ; Venkatacliala Keddi v, 
Kangiah Keddi, 36 M. 353 (1911) [order filing an agreement to arbitrate is a 
decree and appealable |. [Sec sect. 104 (ti).] See also Surya Narayan Kao r. 
Sii'abaiali, 21 M. L. J. 263 (1911) ; Thiruvengada Thiengar v. Vajdinatha Ayyar, 
29 M. 303 (1906) |deatli of one of parties — application by legal representative] ; 
Tin C'oury Dey v. Fakir Chand l)ey, 30 C. 218 [agreement to refer not in writing — 
agreement in pending suit] ; Sheo Dal v, Sheo Shankar Singh, 27 A. 53 [agreement 
to refer made pending suit — ^such agreement a bar to continuance of suit.] 


18. Where any party to any agreement to refer to arUtraiion, 
Stay of suit where claiming Under him, institutes 

there is an agreement any suit ogainst any Other party to the agree- 
to refer to arbitration. orient, or ally person claiming under him, m 

respect of any matter agreed to be referred, any parly to s%{ph suit 
may, at the earliest possible opportunity and in all cases where 
issues arc settled at or before such settlement, apply to the Court 
to stay the suit ; and the Court, if satisfied that there is no sufficient 
reason why the matter should not be referred in accot'dance with 
the agreermnt to refer to arbitration, a)d that the ajypUcant was, at 
the time when the suit ivas instituted and still remains, ready and 
ivilling to do all things necessary to the fioper conduct of the 
arUtration, may make an order staying the suit 


'19. Tlic foi’ogoing provisions, as far as they are consistent 
Provisions applicable with any agreement filed under faragraph 17, 
to proceedings under shall bc applicable to all proceedings under 
j)aragrapii 17. reference made by the Court 

under that paragraph, and to the award and to the decree 
following thereon. 


Arbiimtion without the intervention of a Court. 

20, {/) Where any matter has been referred to arbitration 
rd in matter intervention of a (^ourt, and an 

referred ^to* arbitration award has been made thereon, any person 
without intervention of interested in the award may apply to any 
Court having jurisdiction over the subject - " 
matter of the award that the award be filed in Court. 

(,"?) The application shall be in writing and shall be 
numbered and registered as a suit between the applicant as 
plaintiff and the other parties as defendants. 

(/7) The Court shall direct notice to be given to the parties 
to the arbitratiori, other than the applicant, rec^uiring them to 
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show cause, within a time specified, why the award should not 
be filed. 

References. — ^Mahomed Waliiduddin v. Hakiman, 29 C. 278 [objection 
to validity of reference] ; Macnaglitcn v. RaiiK^sliwar Sing, 30 C. 831 [valuation 
not an award] ; Sesliayya v. Ci^engayya, 24 M. 31 [award relating to property 
partly outside jurisdiction]; Ghulam Jilani Muhammad, 6 C. W. N. 226 
[scheme of Code ; referred to in Kijnji Lai v. Durga Prasad, 32 A. 484 (1910)] ; 

Narsing Das v. Ajodhya Prasad, 31 C. 203 [the words in the former section 
“the matter to which the award relates” refer to the subject-matter of the 
arbitration and not the matters actually awarded] ; Mohes Chunder v. Amai; 

Chand, 19 0. L. J. 260 (1913) ; Gauri Shankar v. Maida Koer, 31 C. 51(> 
[witlidraAval of application] ; Ponnusami Mudali v. Mandi Sandara, 27 M. 255 
[appeal, revision] ; Kalika liam i’. Babu Lai, 26 B. 205 [appeal] ; Mustahi 
Khan v. Phulja Bibi, 27 A. 526 [no power to amend or remit] ; distinguished 
in Bahadur Singh v. Nagipuran, 30 A. 151 (1908) ; Thiruvengadathiengar v. 
Vaidinatha, 29 M. 305 [order on application is decree and appealable ; see next 
clause] ; Ohintamoney v. JIaladhar, 10 C. W. N. 601 [appeal ; distinction 
between cases when application to file award is allowed and when it is refused] ; 
Najm-ud-din Ahmad v, Albert Puech, 29 A. 584 [decree on award made 
without allowing time, to file objections— appeal] ; Bhajahari Saha v. Beliai}^ 

Lai Basak, 33 C. 881 [a valid award is operative though neither party has 
sought to enforce it]; Tek Lai Singh v. Sripati, 19 C. L. J. 123 (1913); 

Basant Lai v. Kanye Lai, 28 A. 21 [order refusing to file award ; appi^al] ; 

Ganesh Singh v, Kashi Singh, 28 A. 621 [jurisdiction of Court to decide as 
to validity of reference, and sec Manilal v, Vanmali Das, 29 B. 621] ; Abdul 
Ali V. Anwar Ali, 11 C, W. N. 220 [appeal] ; Raghavendra v. Gururao, 15 Bom. 

L. R. 362 (1913) [scope of clause]; Ramdhariv. Ram Charitter, 38 C. 143 (1910) 
[rejection of application out of Court]; Narsingh v. Ajodhya, 16 C. W. N. 256 
(1911) ; 15 C. L. J. 110 [filing award in part]; Muhammad Ibrahim v. Ahmad 
Said, 32 A. 503 (1910) ; Nagendra v, Harendra, 16 C, W. N. 34 (1911) ; Dhanpat 
Rai V. Musst Kahan Devi, 30 P. R. 109 (1914) ; Thiruvengadathiengar v. 
Vaidinatha Ayyar, 29 M. 303 (1905) [award determining matters not referred]. 

See cases cited under clause 16, ante. 

21. (/) Where the Court is satisfied that the matter has been [s.526:j 

Filing and enforce- referred to arhitrcdwn and that an award has been 
ment of such award. made thereon and where no ground such as is . ^ 

mentioned or referred to in paragraph 14 or paragraph 15 is 
proved, the Court shall order the award to be filed and shall froceed 
to pronounce judgment according to the award* 

(.i?) Upon the judgmevit so pronounced Ql decree shall follow^ 
and no appeal shall lie from such decree except in so far as the decree 
is in excess of or not in accx)r dance with the award. 

References.— Protap Chunder Dey v. Toolsey Dass Dey, 29 C. 93 [sections 
of Code applicable^;o arbitrations in a suit] ; Gobardhan Dass v. Jai Kishen Das, 
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22 A. 224 [appeal : undue influence— coercion] ; Gridharbhai v. Mathurbliai 
Giiilabhai, 28 B. 287 [proof of allegations against award] ; Mustafa Khan v. 
Pliulja Bibi, 27 A. 520 [in last clause] ; Janokey Nath Guha v. Brojo Lai Guha, 
33 C. 757 [appeal lies from order directing award to be filed] ; Abdul Tahir v. 
Azmut Bibi, 2 C. L. J. 88 [order refusing to file award is a decree] ; Chintamoney 
t’. Haladhar, 10 C. VV. N. 001 [sec clause 20] ; Abdul Ali v. Anwar Ali, 11 C. W. N. 
220 [ibid.] ; Ganesli v. Malida, 13 C. L. J. 399 (1911) [order made under this 
clause is appealable under sect. 104, cl, (/);] Dhanpat Rai v, Musst Kahan Devi, 
‘10 P. R. 109 (1914) ; Bhagat Ram v. Pares ^Ram, 84 P. R. (1907). 


22. The last thirty-seven words of section of the Specific 
exclusion of certain Relief Ad, 1877, sMl m>t apply to any o^rce- 


words in the 
Relief Act, 1877. 


Specific ment to refer to arbitration, or to any award, 
to which the provisions of this schedule apply. 


23. The farms set forth in the Appendix, with, such varia- 
Forms ^ circtmstance^ of each case require, 

shall be used for the respective purposes therein 

mentioned. 



^ APPENDIX. 

No. 1. s 

Application for an Order of Reference. 

(Title of suit) 

1. This suit is instituted for {state nature of claim). 

2. The matter in difference between the parties is (state, inaiter of difference). 

3. The applicants being all the parties interested have agreed that the matter in 
difference between them shall be referred to arbitratioiL 

4. The applicants therefore apply for an order of reference. 

, • A. B. 

G. D. 

Dated the day of 19 , 

Note. — If the parties are agreed as to the arbitrators it should be so staled. 


No. 2. 

Order of Reference. 

(T%ile of suit.) 

Upon reading the, application presented on the day of 19 

it is ordered that the following matter in difference arising in this suit, namely : — 


be referred for determination to X and Y or in case of their not agreeing then to the 
determination of Z, who is hereby appointed to be umpire ; and such arbitrators are to 
make their award in writing on or before the day of 19 , and 

in case of the said arbitrators not agreeing in an award the said umpire is to make his 
award in writing within months after the time during which it is within the 

power of the arbitrators to make an a^ard shall have ceased. 

Liberty to apply. 

. Given under my hand and the seal of the Court, this day of 


No. 3. 


Order for Appointment of New Arbitrator, 

(Title of suit.) 

Whereas by an order, dated the day of 19 [state order 

of reference and death, refusal, etc., of arbitrator'}, it is by consent ordered that Z be 
appointed in the place of X (deceased, or as the case may be) to act as arbitrator with Y, 
the surviving arbitrator, under the said order ; and it is ordered that the award of the 
said arbitrators be made on or before the day of 19 

Given under my hand and the seal of the Court, this day of 

19 . 
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No 4. 

Special Case. 

{Title of suit.) 

In the matter of an arbitration between A. B. of and C. dl. of 

the followinj; special case is stated for the opinion of the Court : 

{Here state the facts conciseh/ in numblred paragra 2 )hs.] 

The questions of law for the opinion of the Court are : — 

First, whether 1'- — 


Secondly, whether - — 


X. 

Y. 

Dated the day of 19 

No. 5. 

J' 

. Anvaui). 

{Title of suit,) 

In the matter of an arbitration between A. B. of ai id C. I), of 

Wheueas ill pursuance of an order of roferonee made by the Court of and 

dated the day of 19 the following matter in difference 

between A, B. and C. I)., namely, i 


lias been referred to us for determination ; 

Now we, having duly considered the matter referred to us, do hereby make our 
award ^ follows : — 

We award — 

(1) that — — 

(2) that — 

Bated the day of 19 



THE TMIRD BCl^EDULE. 


Execution of Decrees by Collectors. ‘ 


1, Where the execution of a de(u*ee has been tjansfei-red Ls. 321.] 
to the Collector under section 6'rV, he may— 
wers of Collector. proceed as the Court would pro(‘eed 

when the sale of immoveable jrro'perty is fost'poned in 
order to enable the judgment-debtor to raise the amount 
of the decree ; or 

(6) raise the amount of the decree by letting in perpetuity, 
or for a term, on payment of a premium, or ])y 
mortgaging, the whole or any part of the property 
ordered to be sold ; or 

(c) sell the property ordered to be sold or so much thereof 
as may be necessary. 


Tills scliedule deals witii the functions of tlie Collector as the authority 
invested with jurisdiction to see that the decree is satisfied. The authority 
is given for the purpose of enabling him to deterrniiv^ the best mode of salJsfying 
the decree. But his discretion does not extend to any jurisdiction to determine 
whether the decree lias been satisfied or not.(l) 


2. Where the execution of a decree, not being a decree [s. 322.; 

Procedure of Collector ordering the sale of imnioveable property in 
in special cases. pursuance of a contract specifically affecting 

the same, but being a decree for the payment of money in 
satisfaction of which the Court has ordered the sale of immove- 
able property, has been so transferred, the Collector, if, after such 
inquiry as he thinks necessary, he has reason to believe that all 
the liabilities of the judgment-debtor can be discharged without 
a sale of the whole of his available immoveable property, may 
proceed as hereinafter provided. 

Powers.^’— The Collector, it has been held, is limited to one or other of 
the courses specifically mentioned in the section, (2) 

(1) Bhorohand r. Vita, 14 Bom. L. R. 787 (2) Madhavji Korandikar v. Harl Chikne, 

(1912 ) } 37 B. 32. • 7 B. 332 (1883). 
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8, (i) In any siich case as is referred to in 'paragraph 2^ 

Notice to be iven to Collector shall publish a notice, aUowirj^ 
deeree-*hoiders *and^ to « period of sixty days frqm the date of its 

persons having elaims puhlicotion for compliance and calling upon— 
t»n property. ^ 

(a) every person holding a decree tor the 
payment of money against the judgment-debtor 
capable of execution by sale of his immoveable 
property and ^ which such decree-holder desires to 
have so executed, and every holder of a decree for 
the payment of money in execution of which pro- 
* ceedings for the sale of such property are pen^ng, 
to produce before the Collector a copy of the decree, 
and a certificate from the Court which passed or 
is executing the same, declaring the amount re- 
coverable thereunder ; ' 

(h) every person having any claim on the said property to 
submit to the Collector a statement of such claim, 
and to produce the documents' (if any) by which it 
is evidenced. 

(,,^) Such notice shall be pubhshed by being affixed on a 
conspicuous part of the court-house of the Court which made the 
original order for sale^ and in such other places (if any) as the 
Collector thinks fit ; and where the address of any such decree- 
holder or claimant is known, a copy of the notice shall be sent 
to him by post or otherwise. 

I 4. (i) Upon the expiration of the said period, the Col- 
* Amount of decrees /or leclor shall appoint a day for hearing any 
payment of money to be representations which the judgment-debtor 
able property available and the decree-holders or claimants (if any) 
for their satisfaction. desire to make, and for holding such in- 

quiry as he may deem necessary for informing himself as to the 
nature and extent of such decrees and claims and of the judg- 
ment-debtor’s immoveable property, and may, from time to time, 
adjourn such hearing and inquiry. 

(2) Where there is no dispute as to the fact or extent of the 
liability of the judgment-debtor to any of the decrees or claims 
of which the Collector is informed, or as to the relative priorities 
of such decrees or claims, or as to the liabilitj^ of , any such 
property for the satisfaction of such decrees or claims, the 
Collector shall draw up a statement, specifying the amount to 
be recovered for the discharge of such decrees, lie order in which 
such decrees and claims are to be satisfied, and the immoveable 
property available for that purpose. " 
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Fabas. Or 6. 

(S) Where any such dispute arises, the Collector shall 
refer the same, with a statement thereof and his own opinion 
thereon, to the Court which made the original order for safe, 
and shall, pending the reference, stay proceedings relating to 
the subject thereof. The Court shall dispose of the dispute if 
the matter thereof is within its jurisdiction, or transmit the case 
to a competent ^ourt for disposal, ancf the final decision shall be 
communicated to the Collector, wJi^ shall then draw up a state- 
ment as above provided in accordance with such decision. 

Amount of decrees to be ascertained and property available 
for their satisfaction. — It was held that the assignees of a decree for 
money obtained against a person whose property liad been taken over by the 
Collector under jsect. 326, Act X. of 1877, whilst such property was under the 
management of the Collector, were not entitled to be placed on the list of 
creditdrs prepared by the Collector under sect. 322b of the last Code*. An ^ 

application to l)e placed 4 >n the said list of creditors should be made to the 
Collector and not to the District Judge. (1) An appeal from a decision under 
this section by which a disputed claim is settled, has, in Madras, been treated 
as a miscellaneous appeal, i,e, an appeal from a decree not passed in a regular 
suit.(2) 

5. The Collector may, instead of himself issuing the notices [«• 822 C.] 

Where District Court the inquiry required by para- 

may issue notices and graphs o and 4, draw up a statement specify- 
hoid Inquiry. jj^g circumstances of the judgment-debtor 

and of his immoveable property so far as they ai’e known to 
the Collector or appear in the records of his office, and forward 
such statement to the District Court ; and such Court shall 
thereupon issue the notices, hold the inquiry and draw up the 
statement required by paragraphs and 4 and transmit such 
statement to the Collector. 

Issue of notice and inquiry by District Court.— -Under the Bengal, 
North-West Provinces and Assam Civil Courts Act, 1887, the High Court has 
power to authorize Subordinate Judges and Munsilfs to take cognizance of 
references by Collectors under sect. 322c of the former Code (Act XIT. of 1887, 
sect. 23 (2), (e)). 

6. The decision by the Court of any dispute arising under [s. saaD, 

Bffeet of decision of paragraph 4 or paragraph 5 shall, as between 

Court ss to dispute. the parties thereto, have the force of and be 
,<^|kpealable as a decree. 

(1) Hurftri Das v. Colleefcor of Ghazipur, referred to in Narayan v. Bhagvant, 10 B. 

; 18 A. 313 (1896). ^ 238 (1886); diss. froip Ahmad Khan d,* 

^ ' ^ioivasa v. Poria, 4 M. 420 (1882); Madho, 7 A. 665 (1885). 
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Effect of decision. — ^As to the nature of the appeal, and the CVmrt-fee duty 
payable, sec the cases cited in the notes to paragraph 4. 

7. (J) Where the amount to be recovered and the property 
Scheme for liquidation available have bee^ determined as provided 
of decrees for payment in paraqravh ^ Of paragraph the Collector 
of money. ^ 

[a) if it appears that the amount cannot be recovered without 

the sale of the whole of the property available, proceed 
to sell such property ; or, 

(b) if it appears that the amount with interest (if any) in 

accordance with the decree, and, when not decreed, 
with interest (if any) at such rate as he thinks 
reasonable, may be recovered without such sale, 
raise such amount and interest (notwithstanding 
the original order for sah) - - ^ 

{i) by letting in perpetuity or for a term, on payment of 
a premium, the whole or any part of the said 
property ; or 

(ii) by mortgaging the whole or any part of such 
property ; or 

(Hi) by selling part of such property ; or 
(iv) by letting on farm, or managing by himself or 
another, the whole or any part of such property 
for any term not exceeding twenty years from the 
date of the order of sale ; or 

(^c) partly by one of such modes, and partly by another 
or others of such modes. 

ifS) For the purpose of managing the whole or any part of 
such property, the (Collector may exercise all the 
powers of its owner. 

(;7) For the purpose of improving the saleable value of the 
property available or any part thereof, or rendering 
it more suitable for letting or. managing, or for 
preserving the property from sale in satisfaction of 
an incumbrance, the Collector may discharge the 
claim of any incuml)rancer which has^become pay- 
able or compound the claim of any Incumbrancer 
whether it has become payable or not, and, for the 
purpose of providing funds to effect such discharge 
or composition, may mortgage, let or sell any portion 
of the property which he deems suflB.cienL If any 
dispute arises as to the amount due on any incum- 
brance witli which the Collector proposes to. deal 
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under this dause.he may institute a suit in the proper 
Court, either in his own name or the name of the 
judgment-debtor, to have an account taken, or he 
may agree to refer such dispute to the decision of two 
arbitrators, ope to be chosen by each party, or of an 
umpire to be named by sugh arbitrators. 

(i) In proceeding uijder this 'paragra'pJi the Collector 
shall be subject to such rules cojisistent with this 
Act as may, from time to time, be made in this behalf 
by the Local Government 

Liquidation of money decree. — ^Witli rogard to the rules referred to in 
" last paragraph, see N.W.P. list of Local Rules and Orders, ed. 1894, p. 112 ; 

Burmat Ruh'sllanual, ed. 1897, p. 114 ; Oentral Provinces List of Local Rules 
and Orders, ed. 1896, p. 45.(1) In the case of the Central Provinces the notifica- 
tions are also issued under sect. 320 of the last Code. As for interest to be taken 
into account, see Burcha^d v, Vira, 14 Bom. L. R. 787 (1912); 37 B. 32. It 
has been held that the powers liere conferred on tlie Colh^ctor and those con- 
ferred on tlie Talukdari Settlement officers by sect. 3 of the Bombay Talukdari 
Settlement Act are botfi enabling and are not necessarily contradictory. (2) 

8. Where, on the expiration of the letting or .manage- [s. 324.] 

Recovery of balance farografl 7, the amount to be 

(if any) after letting or recovered has not been realized, the Collector 
management. Wilting to the judg- 

ment-debtor or his representative in interest, stating at the same 
time that, if the balance necessary to make up the said amount 
is not paid to the Collector witliin six weeks from the date of 
such notice, he will proceed to sell the whole or a sufRcient pai t 
of the said property ; and, if on the expiration of the said six 
weeks the said balance is not so paid, the C-ollector shall sell such 
property or part accordingly, 

9 . (7) The Collector shall, from time to time, render to[s. 324A 

Collector to render the Court which made the original order for 

accounts to Court. gale ail account of all monies which come to 
his hands and of all charges incurred by him iii the exercise 
and performaiR'e of the powers and duties conferred and imposed 
on him under the provisions of this Schedule, and shall hold the 
balance at the disposal of the Court. 

(fe) Such charges shall include all debts and liabilities from 
time to time due to the Government in respect of the property 
or any part thereof, the rent (if any) from time to time due to a 

' • 

(1) O’Rinealy, C. P. C. (2) Porphottam t>. Harbkanji,'33 B. 443 (1909), 
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superior holder in respect of such property or part, and, if the 
Collector so directs, the expenses of any witnesses summoned 
by him. 

(.7) The balance shall be applied by the Court — ' 

(a) in providing for the maintenance of such members 
of the judgmen|:-debtor’s family (if any) as are entitled 
to be maintained out of the income of the property, 
to such amount in the case of each member as the 
Court thinks fit ; and 

(h) where the Collector has proceeded under paragraph i, in 
satisfaction of the original decree in execution of which 
the Court ordered the sale of immoveable property, 
or otherwise as the (^ourt may under section 7o direct ; 
or 

(c) where the Collector has proceeded under paragraph '2 ', — 

{i) in keeping down the interest on incumbrances on the 
property ; 

(vV) where the judgment-debtor has no othej* sufticient 
means of subsistence, in providing for his sub- 
sistence to such amount as the Court thinks fit ; and 
{ii/i) in discharging rateably the claims of the original 
decree-holder and any other decree-holders who 
have complied with the said notice, and whose 
claims were included in the amount ordered to be 
recovered. 

(^) No other holder of a decree for the paymenLoJ money 
^hall be entitled to be paid out of such property or balance until 
the decree-holders who have obtained such order have been 
satisfied, and the residue (if any) shall be paid to the judgment- 
debtor or such other person as the Court directs. 

Reference. ™ Govind v. Bakharani, 36 B. r)19 (1911) ; 14 Boni. L. R. r)27 . 
[at the disposal of the Court]. 

10. Where the . Collector sells any property under this 
Sales how to be con- Schedule, he shall put it up to public auction 
in one or more lots, as he thinks §t,"and may; — 

(a) fix a reasonable reserved price for each lot ; 

(b) adjourn the sale for a reasonable time whenever, ^ ' 

reasons to be recorded, he deems the adjournment 
necessary for the purpose of obtaining a fair price 
for the property ; 

(c) buy in the property offered for sale, and re-sell the sme ? 

by, public auction or private contract, as he thinks 
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Third Sohbd. 

Pabab. 11-13. 

”ll. (1) So long as the Collector can exercise or perform [». MBA.1 
in respect of the judgment-debtor s immove- 
.u«SSln able property, or any part thereof, any of the 

debtor or Ws r^presen- powers or duties conferred or imposed on nim 
l***rem*dies*’by*«e«M- by paragraphs 1 to J<>, the judgment-debtor 
holders. or h*s representative in interest shall be 

incompetent to mortgage, charge, lease or alienate such property 
or part except with the written permission of the Collector nor 
shall any Civil Court issue any process against such property or 

part in execution of a decree for money. 

(”.?) During the same period no Civil Court shall issue any 
process of execution either .against the judgment-debtor or ^ 
property in respect of any decree for the satisfaction where 
pro?iai4 ha4 been made by the Collector ^d^r / . 

(J{) The same period shall be excluded m calculatii^ the 
period of limitation appUcable to the execution of any demee 
affected by the provisions of this paragraph in respect f. a y 
remedy of which the decree-holder has been temporarily deprived. 

Obiect of seotion.-As to the object of tliin seetioD and the exch.Bion from 
compuSn of Z time during which the property is under Ihe management 
of the Collector, see ease noted below.(l) 


12 . 


Where the property of which the. sale has been [s, 

than OUB, 


I. 825B 


tut? T. -- ^ 

ordered is situate in more districts than one, 

K tta poweK and duties confenud ^d ™ed 
tricts. on the Collector by faragraphs J to Uf smui 

be exercised and performed by such one of the ^‘dlectors of the 
said districts as the T.ocal Government may by geneial lule or 
special order direct. 

13 In exercising the powers conferred on him by para- [s.^< 
U. in exer g shall have the 

^weis of a CivU ^rt to “““J; 

producUon. ance of parties and witnesses and the produc 

tion of documents. 


(1) Ke.shav Lfti i’. Pifcambor Da?, 19 B. 
261, 265, 266 (1894) : Magniram v. Bakubai, 
S6 B. 510 (1912) ; 14 Bom. L. B. 598 j and 
see Muhammad v, Muhammad, 33 A. 233 


(1910) (meaning of “alienate”); and see 
also Khuflhalohand v. Nandram, 35 B. 510 
(1911 ) (collector’s powers cease with satisftc- ^ 
tion of decree). 



THE FOURTH SOHEDULE. 


{See Section 155.) 
Enactments aaiendkc. 


i. 


eai‘. 

870 ! 


No. 


VII 


Short title. I Amendment. 

The Court-fees Act, In article 1 of Schedule 1, after the word 
“plaint” the words “written statement 
: pleading a set-off or counter-claim ” and after 

! the word “Act” the words “or of cross- 
; objection” shall be inserted. 

1 From article 11 of Schedule II the words “from 
an order rejecting a plaint or ” shall be 
omitted. 

! For the entry in the first column of Schedule II 
relating to article 10 the following entry shall 
I be substituted, namely 

I “ Agreement in wilting stating a question for the 
opinion of the Court under the Code of Civil 
Procedure, 1908.” 



THE FIFTH SCHEDULE. 

{See Section 156.) 


Enactments repealed. 



Year. 


No. 


Subject or Hliort, title. 


Extent of repeal. 


1870 

1882 


1888 


VI 1 
IV 


XIV 


Acis of the Qovernor Geiieriil in Council. 


I The Court-fees Act, 1870. 

{ • 

I "J’iie Transfer of Property Act, 
I 1882. 

' The Code of Civil Procedure. 


Section 16, and article 15 of 
Schedule II. 

Sections 85 to 90 inclusive, 92 to 94 
inclusive, 96, 97, 99 and in sec- 
tion 100 the words “ and all the 
provisions hereinbefore con- 
tained as to a mortgagee insti- 
tuting a suit for the sale of the 
mortgaged property.” 

The whole Act. 


I XV ! The Presidency Small (.'ause 

I i Courts Act, 1 882. 

V! , The Debtors Act, 1888. 

I VI f i 'Che Civil Procedure Code Amend- 

j ment Act, 1888. 

X * 'I'he Presidency Small Cause 
I Courts Law Amendment Act, 

j 1 1888. 


The last paragraph of section 8. 
Sections 2 to 8. 

So much as is unrepealcd, except 
section 1, section 65 and section 
66, sub-sections (1), and (4). 
So mucb as is uurepcaled. 


1890 ' VTll 

i* 

1891 i Xfl 

I 

18i)2 I VT 

j 

18i»4 j V 

IS!).'-) I VJl 

I XITI 
]!>0() j VI 

I 


‘ The (luardian and Wards Act, 

1 1890. 

; 'Pho Repealing and Amending Act, 
1891. 

The Indian Limitation Act and 
(hvil Procedure Code Amend- 
, ment Act, 1892. 

The Civil Procedure Code Amend- 
ment Act, 1894, 

i Th(' Punjab Laws Act Amend- 
ment Act, 1895. 

: Tlic Civil Procedure Code Amend- 
j ment Act, 189.5. 

’ The lA)wcr Burma Courts Act, 

I 1900. 


Section 511. 

So much as relates to Act X IV of 
1882 and Act VII of 1888. 

In the title and jneamblc the 
words ” and the Code of Civil 
Procedure” and sections 2, 3 
and 4. 

The whole Act. 

Sections 1 and 2. 

The whole Act. 

I 

' So much oE the schedules as relate 

! to Act XIV of 1882. 

I 


J. M. MACPHERSON, 

Secretary to the Qovernmmi of 'hulUi, 



APPENDIX, A. 

INDIA. 

Orders, etc., or the Oovebnob General, 

[Jnder the Code of Omij Procedure, 

Corrected dp to June, 1914. 

Year and page of 

Subject. Number and date. India Dazette, Part : 

Declaration under Section 050A of the No. 232, 1. 1. 

Code (Act XIV of 1882) as to service* Date, 25. 11.81. 1881. p. 689. 


of summons of Mysore Courts by Courts 
in British India. 

Ditto : of ifydoral)ad Courts 


Ditto ; of Courts in certain 'Pributary 
States. 

Declaration under Section 29 of the Code 
(Act y of 1908) as to service of summons 
of certain Courts in the Benares State 
by Courts in British India. 

Ditto ; of Courts in certain States named. 


Application of Section 660A of the Code 
(Act XtV of 1882) to the Court of 
Political Agent, Sholapur. 

Ditto : to certain Courts named. 


Ditto ; to certain Eajpipla Courts. 


Ditto; to certain Courts in Travancore, 
Cochin, Banganapalle, Padukota, and 
Sandur, 

Application of Section 660A of the Code 
(Act XIV of 1882) to certain Courts in 
Travancore. 


No. 752, 1. B. 
Date, 17. 3. 99. 

1899, p. 153. 

No. 2806, 1. B. 
Date, 10. 7. 08. 

No. 3266, 1. B. 
Date, 12. 8. 08. 

1908, p. 610. 

1908, p. 774. 

No. 1340, T. B. 
Date, 30. 6. 11. 

1911. p. 490. 

No. 1844, 1. B. 
Date, 30. 6. 11. 

1911, p. 491. 

No: 3491, 1. B. 
Date, 15. 10. 85. 

1885, p. 684 

No. 2417, 1. 

Date, 31. 5. 87. 

No. 327, E, C. 
Date, 31. 1. 07. 

1887, p. 266. 

1907, p. 74. 

No. 4313, 1. A. 
Date, 22. 11. 97. 

18ft7, p* 1061. 

[No. 3095, 1. A, 
|Date, 16. 8. 01. 

INo. 850, 1. A. 
[Date, 28. 2. 02. 

1901, p. 682. 

1902, p. 171. 

No. 4229, 1. A. 
Date, 16. 11.01, 

1901, p. 977, 
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Hubject. 


Settlement and Ceylon. 

Ditto : to Courts in France, Spain, Bel- 
gium, Russia, Germany, and Portugal. 

• 

Ditto : to certain Courts named and 
service of summons of Courts in British 
India by such Coixrts. 


Declaration under Section 434 of the 
Cod(f (Act X of 1877) as to execution 
of decrees of Courtis in Cooch Behar 
by Courts in British India. 

Ditto : of Courts in Mysore. 


Declaration under Seotioii 229B of the 
Code (Act XIV of 1882) as to execution 
of decrees of Courts in Travancore by 
Courts in British India. 

Ditto ; of Courts in Cochin. 

Ditto ; of Chief Court of Padukottai. 
Ditto : of Civil Courts in'Baroda. 


Declaration under Section 229B of the 
Code (Act XT V of 1882) of certain Courts 
in Native States, 


LPcui»j.»tion under Section 44 of the 
Code (Act V of 1908) as to execution of 
decrees of eertaiu Courts in Benares 
State by Courts in British India. 


Number and date. 

No. 244. 

Year nud paM of 
India Gassette, Part 

Date, 16. 2. 09 

1909, p. 152. 

No. 862, C. 

Date, 3. 2. 13 

1913, p. 102. 

No. 663, 1. B. 

Date, 15. 3. 12. 
f No. 2444, 1. B. • 

1912, p. 349. 

Date, 26. 11. 12 
No. 512, 1. B 

1912, p. 1618. 

jDate, 17. 3. 13. 

No. 688, 1. B. 

1913, p. 233. 

VDate, 3. 4. 13. 

No. 330, 1. B. 

1913, p. 329. 

Date, 4. 3. 14. 

1914, p. 324. 

No. 53, F. 

Date, 7. 3. 79. 

1879 p. 149. 

No. 233, J. F. 

Date, 26. 11.81. 

1881, p. 589. 

No. 4035, 1. 

Date, 10. 12. 85. 

*l886,p 607. 

No. 4036, 1. 

Date, 10. 12. 85. 

1886, p. 667. 

No. 4395, J. A. 

Date, 8. 12. 04. 

1904, p. 917. 

No. 2684, T. A. 

Date, 3. 7. 08. 

1908, p. 591. 

/No. 2877, 1. A. 

Date, 13. 7. 06. 

No. 3401, 1. A. 

1906, p. 472. 

Date, 24. 8. 08. 

No. 4428, 1. B. 

1908, p. 805. 

Date, 29. 12. 08. 
No. 659, 1. B. 

1909, p. 21. 

Date, 1. 4. 09. 

No. 419, 1. B. 

1909, p. 266. 

Date, 16. 2. 12. 

No. 688, 1. B. 

1912, p. 136. 

\Date, 3. 4. 13. 

1913, p. 320. 

No. 1341, 1. B. 

Date, 30. 6, 11. 

1911, p. 490 
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rfubjccl. 

,N^iimber aud date. 

Year and page of 
India (j alette, L'art 


/No. 2063, 1. B. 
Date, 22. 9. 11. 

1911, p. 782. 

Notification under Section 45 of the (We 

No. 1147, 1. B. 

(Act V of 1008) as to execution of , 

[Date, 23. 6. 12. 

1915, p. 591. 

decrees of Courts in British India by ' 

iNo, 613, 1. B. 

Courts in territories named. 

jDate, 17. 3. 13. 

1913, p. 234. 

1 

INo. 688,':. B. 

IDato, 3. 4. 13. 

1913, p. 329. 

Ditto : by (Joiirts named. 

No. 790, 1. B. 



Date, 9. 4. 13 

1913, p. 390. 

Ajiplieation (»f Section 45 of (.he Code 

No. 789. 1. B. 


(Act V of 1908) to the (,!ourt of the 

Dale, 9. 4. 13. 

1913, p. 390. 

( 

Political Ofiicer in Sikkim. 

Ditto; to cortam (Wrts spocilied and 

No. 786, 1. B. 

service of summons of (hurts in British 

Date, 9. 4. 13. 

1913, p. 386. 

India by such Courts. i 

No. 787, 1. B. 

• 

Date, 9. 4. 13. 

1913, p. 388. 


No. 3287, 1. 15. 

Date, 3. 10. 13. 

1913, p. 905. 


No. 788, I. 1^. 

Date, n. 4. la. iDia, p. :m 
Doc laratioii uiidcT {Section 00 of tlic (!odo No. 1. 


(Act V of 1908) ^f exemption from 
attachment or sale of stipends and 
gratuities of certain family pension 
funds. 

Date, 1. 1. 09. 

1909, p. 5. 

Delegation under Section 433 (4) of the 
Code (Act XIV of 1882) of functions 
"conferred on the (Governor General in 
Council by Sub-Sections (1), (2), and (3) 

^ thereof. 

No. 1503, 1. 

Date, 8. 5. 96. 

1896, YH 322. 

Ditto : under Section 86 (4) of the Code 
(Act V of 1908) of functions conferred 
by Sub-Sections (1 ), (2), and (3) thereof. 

No. 749, 1. B. 
Date, 27. 3. 12. 

1912, p. 389. 

Declaration under 0. V, r. 26 (b) of the 
(Jode (Act V of 1908) as to service of 
summons of Courts in British India by 
Courts in the Kashmir State. 

No. 2302, 1. B. 
Date, 29. 11. 10. 

1910, p. 1163. 

Dilito ; by Courts in certain States named. 

No, 1345, [. B. 
Date, 30. 6. 11. 

191*1, p, 492. 

Ditto: by certain Courts of the Hyderabad 
State, 

No. 1037, 1. B. 
Date, 9. 6. 12. 

1912, jp. 540. 

Ditto : by certain Courts of the Benares 
State. 

No. 929, 1. B. 

Date, 3. 4. 13, 

.1913, p. 426. 
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Subject. 

Direction under O. XXI, r. 48 (1) of the 
Code (Act V of 1908) as to service of 
notice of attaclinient of salary or 
allowance of persons employed in the 
Indian Telegraph Department and in 
the Post Office of India. 

Ditto : of persons employed in tiie High 
Court, Calcutta, in the Home Depart- 
ment of the Government of India* and 
in offices subordinate to that Depart- 
ment. 

Ditto ; of liersons employed in the Finance 
Department of the Government of 
India and in offices subordinate thci-eto. 

» 

Ditto: t>f officers employed under the 
ordcr^of the Military Secretary to H. E. 
the Viceroy. 

• 

Ditto ; of persons employed in the offices 
of Government Kxamiuers of liaihvay 
Accounts. 

Ditto : of iiersons employed in the offices 
of the Accountant General, Behar and 


Ycsir aud page of 

Niiiidwr and date. India Uazeitc, Part 1. 
No. 3:i74-06. 

Date, fi. 6. 10. 1910. p. 365. 


No. 1662. 

Date, 2?. 11. 10, 1910, p. 1159. 


No. 1153, A. 

Date, 24. 2. 1 1. 

1911, p. 120. 

iNo. 6.57, A. 

[Dat^^. 15. 10. 12. 

1912, p. 1150. 

No. 792. 

Date, 2.5. 5. 1 1. 

1911, p. 361. 

No. 6.57, A. 

Date, 15. 10. 12. 

1912, p. 1150. 

No. 619. A. 

Date, 17. 6. 13. 

1913, p. 617. 


Oribsa. and tho Comptroller, Assam. 



APPENDIX B. 


BEN(iAL.' 

OUDEllS, ETC., OF THE BENGAL GOVERNMENT AND THE HiGH CoERT, (JaLCUTTA. 

Under the Code of Civil Procedure, 

Corrected up to June, 1914. 

Year and page of 

Subject. Number and date. Calcutta Gazette, Part 1. 

Deoliiratioii under Section 55 (2) of the No. 1503, J. D. 

Code (Act V of 1908) that no employee Date, 14, 7. 10. 1910, p. 989. 

of the Telegraph Department shall be 

liable to arrest in execution of a decree 

unless seven days’ notice has been 

given. 


.Rule under Section 327 of the Code ' No. 3880. 

(Act XIV of 1882) for regulating the Date, 5. 10. 90. 
sale of land in execution of decrees 
(Sainbalpur District). 


Central Provinces 
Kc venue Manual, 
1907, Vol. 111., 
Circular No. 1V.-9, 
p. 76. 


Declaration under Section 320 of the C!odo No. 4577. 

(Act X of 1877) that execution of decrees Date, 26. 11. 77. Ditto, 

in certain cases shall be transferred to 
the 'Deputy Commissioner, Sambalpur 
District, 


Rules under Section 320 of the Code (Act No. 3158. Ditto. 

XlV of 1882) for carrying out the yro^ Date, 27. 5. 04. pp. 77 to 84. 
» vision of that Section. 


General rules under Section 122 of the 
Code (Act V of 1908) as to procedure. 


Amendments in the above rules. 


Rules under Sections 122 and 128 (b) of 
the Code (Act V of 1908) relating to the 
Judicial business of Civil Courts sub- 
ordinate to the High Court, etc. 

Revised rule 26 for the Rules under 
Sections 122 and 128 (b) of the Code 
(Act V of 1908) relating to the Judicial 
business of Civil Courts subordinate to 
the High Court, etc. 


See Rules of the 
High Court, Cal- 
cutta, Appellate 
Side, 1910. 

No., nil. 

Date. 27. 1. 11. 1911, pp. 120, 298. 

See High CourtRules 
and Orders, Ap- 
«pellate Side, Civil, 
1910, Vol, I. 

No., nil. 

Date, 21. 2. 11. 1911, p. 318. 
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Subject. 

Declaration under Section 645 of the Code 
(Act XIV of 1882) that Uriya is the 
Court language in the Sambalpur Dis- 
trict. , 

Notification under Section l^A (1) of 
the Code (Act XIV of 1882) as to Judges 
who shall take down evidence with 
their own hands in the English la j!guage. 


Ditto : under Section 138 (1) of the Code 
(Act V of 1908) as to Ditto. 

Empowering District Judges to appoint 
Con^nissioneSs to take affidavits {vide 
Section 139 (c) of the Code (Act V of 
1968)). 

Direction under 0. XXT,T. 48 (1) of the 
Code (Act V of 1908) as to service of 
notice of order attaching the salary 
or allowances of public officers and of 
servants of local authorities. 

llulos under 0. XXVI, r. 9, prov. of the 
(jode (Act V of 1908) as to the jKjrsons 
to whom Commissions shall be issued. 


Rules under 0. XXVI, r. 9, prov. of the 
Code (Act V of 1908) as to the ijorsons 
])y whom local investigations are to bo 
held. 

Rules of practice for the Original Side of 
the High Court {vide Section 129 of the 
Code (Act V of 1908)). 
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Number and date. 
No. 10967. 

Date, 10. 12. 02. 

Year and page of 
Calcutta Gazette, Fart I. 

Ontral Provinces 
Gazette, 1902, 

Part III., p. 603. 

No., nil. 

Date. 26. U. 92. 
No. 1174, J. D. 
Date, 7. 6. 07. • 
No. 4338. 

Date, 21. 12. 08. 

1892, p. 1063. 

1907, p. 1012. • 

1908, p. 2065. 

No. 76, J. 

Date, 9, 1. 13. 

1913, p. 68. 

No. 2000, J. D. 
Date, 16. 7. 09. 

1909, p. 1003. 

No. 2947, J. 

Date, 6. 10. 11. 

1911, p. 1405 

No. 20(4, J. 

Date, 10. 7. 09. 

No. 3157, J. 

Date, 25. 11. 09. 
No. 1330, J. 

Date, 1. 5. 11. 

1909, p. 1003 

1909, p. 1729. 

1911, p. 668. 

No. 2001, J. 

Dates 16. 7. 09. 

No. 2742, J. 

Date, 7. 10. 09. 

1909, p. 1003. 

1909, p. 1390. 

No., nil. 

Date, 14. 2. 14. 

1914, Part 11, p. 305. 


ANNtJLMKNTS, Alterations and Adoitions to thk Rules in tub First 
SchbduTjB of the Code made by the High Court, Calcutta. 

G'he Calcutta Gazette, 1910, Part I., p. 1344. 

HIGH COURT NOTICE. 


Notification, 

The following Rule having been franrsd by the H^h Court of Judicature at Fort 
Wfibam in Ben^ in the exercise of the power vested in it by section 122 of the Code 

K /I 
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T.- 1 lona fAct V ot 1908), and sanctioned by the Governor-General in 

of Civd Procedure, ‘ jg published for general information. 

Council under section 126 of the same ume, is p 

R. L. Ross, 
BeffiHrar. 

High Court, English Dept. (Civil), the 21st September. 1910. 

Rtji.e No. * OF 19’ Oe 

. A .vO ” Ma Q nf Aunendix G to tlie First Schedule of 
the Jo“de rfSmocedZ'l908 fL V of {moaned the words from “Memorandum 

of Appeal ” to “ the following reasons, namely : 

, ~ » There is no number given in the Ganctte. 



APPENDIX C. 


HABEAS.' 


Orders, etc., of the Madras Government and the High (Jourt, J 

• Under the Code of Civil Prooedhre, 

• • 

Corrected up to December, 1914. 


Subject. % 

General rules of procedure under Part X 
of the Code (Act V of 1908). 

Number aud date. 

Year and page of Fort 
St. George Gazette, Part 11, 
See the Rules of 
the High Court, 
Madras, Appellate 
Side, 1902, and 
The Civil Rules of 
Practice, Madras, 
1905. 

Substituting new rule for rule No. 531 
of the Kules of the High Court, Madras, 
A. S., 1902. 

No. 1422. 

Date, 16. 12. 09. 

1909, p. 1791. 

Adding now rule 1 OA to the above rules. 

Ditto. 

Ditto.'’ 

Substituting now rule for rule No. 277 of 
the Civil Rules of Practice, Madras, 1905. 

Ditto. 

Ditto. 

Amending Rule 192 (1) of above (hvil 
Rules, 

Date, 3.3.11. 

1911, p. 471. 

Amending Rule 53 of above Civil Rules. 

Date, 18. 7. 12. 

1912, p. 1142. 

flimending Pvule 149 of above Civil RuIcb. 

Date, 6. 12. 13. 

1913, p. 2072. 

imending Rules 13 and 99 of above Civil 
Rules. 

Date, 24. 3. 14. 

1914, p. 679. 

bidding new rules lOOB and lOOC to the 
Buies of the High Court, Madras, A. S., 
1902. 

Date, 13. 3. 11. 

1911, p. 636. 

Ditto : to the Schedule of rates in Rule 102 

XXtto. 

Ditto. 


of Ditto, 
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Subject. 

Direotions under Section 138 (1) of the 
Code (Act V of 1908) as to Judges who 
shall take down evidence with their own 
hands in the English language. 


Number and date. 
Date, 3. 6. 14. 
Date, 6. 11. 14. 
Date, 9. 11. 14. 
Date, 10. 11. 14. 


Year and page of Fort 
St. George G^ette, Part II, . 

1914, p. 1117. 

1914, p. 2038. 
Ditto. 

Ditto. 


Annulments, Alteb.\tions and Additions to the Rules in the First 
Schedule op the Code made by the High Court, Madras. 

FORT ST. GEORGE GAZETTE. 

1910, Part II., p. 876. 

NoiifiiCalion dated lUh May, 1910. 

Under the provisions of section 127 of the Code of Civil Procedure, 1908, and with 
the previous sanction of His Excellency the Governor in Council, the foUowing Rineild- 
ment has been made to clause 4 of Rule 8 of Order XXXII of Schedule I to the Code 
of Civil Procedure, 1908 : — 

Omit the words “ to the minor and ” occurring after the words “ except upon 
notice.” 

A. Davies, 

Deputy Regislmr, 

High Court of Judicature, Ma<lras, 

19th May, 1910. 


l^^OHT ST. GEORGE GAZETTE. 

1910, Part IT., p. 1825. 

- Notification, 

Under the provisions of Pari- X of the Code of Civil Proc 
tlw previous sanction of His Excellency the Governor in Council, the High Court has 
made the following rule, which is to be inserted as sub-rule (1-A) of Rule 7 of 
Order xxxn of Schedule 1 of the said (Jode, and framed the following form, which 
is to be added to Appendix D to the said Schedule as Form No. 24, viz. 

Rule. — ” (1-A).— Where an application is made to the Court for leave to enter 
into an agreement or compromise or for withdraw'al of a suit in pursuance of a com- - 
promise or for taking any other action on behalf of a minor or other person under 
disability and such minor or other person under disability is represented by counsel or 
pleader, the counsel or pleader shall file in Court with the application a certificate to 
the effect that the agreement or compromise or action proposed is in his opinion for 
the benefit of a minor or other person under disability. A decree, or order for the’ 
compromise of a suit, appeal or matter, to which a minor or other person under 
disability is a party, shall recite the sanction of the Court thereto and shall set out the 
terms of the compromise as in Form No. 24 in Appendix D to this Schedule.” 

Form, — “ No. 24. — ^Decree sanctioning a compromise of a suit on behalf of a minor 
or lunatic.” 

(Titie.) 

This suit coming on this day for final disposal in the presence of, etc., ai^'<C.'‘lX'^ - 
the defendant, a minor by £. F., his guardian ad Htem, applying; that this suit may 
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compromised in the tenns of an agreement in writing dated the day of 

and made between A. B., the plaintiff, of the one part, and the said C. D. by 
the said guardian ad litem of the other part (or, on the terms hereafter set forth), and, 
it appearing to this Court that the said compromise is fit and proper and for the benefit 
of the said minor, this Court doth sanction the said compromise on behalf of the said 
minor, and witfi the consent of all parties hereto : It is ordered as follows : — 

{8ei ou^the terms of the compromise.) 

Footnote. — ^This rule and form supersede Rije No. 119 and Form No. 36 of the 
Civil Rules of Practice, 1906, and Ri4e No. 33A of the Rules of the High Court, Madras, 
Appellate Side. • 

H. 1). Reilly, 

Registrar. 

High Court of Judicature, Madras, 

30th November, 1910. 


FORT ST. GEORGE GAZE'TTE. 

^ 1911, Part IL, r. 666. 

^ Nolificatwn. 

Under the provisions of Part X of the Code of Civil Procedure, 1908, and with 
ihe previous sanction of His Excellency the Governor in Council the High Court has 
nade the following addition to Rule 4 of Order HI of Schedule I of the said ('ode, viz. - 
“ (4) Notwithstanding the termination of ail proceedings in the suit so far as regards 
he client, the appointment of a pleader shall, unless otherwise provided therein or 
letermined by the death of the client or the pleader or by revocation in accordance with 
he provisions of clause (2) of this rule, be deemed to authorise him to appear or to make 
tny application or to do any act in connection with getting copies of documents and 
tbtaining return of documents produced or filed in the suit or refund of moneys paid 
iito Court in Jhe suit.’’ 

H. D. C. Reiij.y, 

Registrar, 

Ugh Court of Judicature, Madras, 

3rd April, 1911. 


FORT ST. GEORGE GAZETTE. 

1911, Pabt II., p. 692. 

Notijkation, 

Under the provisions of Part X of the Code of Civil Procedure, 1908, and with the 
revious sanction of His Excellency the Governor in Council the High Court hw made 
le following addltioa to Rule 12 of Order XX of Schedule I of the said Code, viz. 

“ (S) Where an Appellate Court directs such an inquiry, it may direct the Court of 
fst ifistanoe to make the inquiry j and in every case the Court of first instance shall, 
i the annlioation of the decree-holder, inquire and pass the final decree.” 

^ H. D. C. Reili>y, 

Registrar, 

igh Court of Judicature, Madras, 

12th April, 1911. 
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PORT ST. GEORGE GAZETTE. 

1911, Fabt II., PP. 1696 TO 1702. 

Nolijicalion. 

Under the provisions of Part X of the Code of Ci^ Procedure, 1908, and all other 
powers hereunto enabling and with the previous sanction of His Excellency the Governor 
in Council, the High Court has made the following amendments and additions to the 
First Schedule of the saicf Code, viz, : — 

(1) In Order IV, Rule 2, mmher the, present Rule 2(1) an/1 add as Rule 2 (2) — 

“ Registers in accordance with Forms No. 14, 15, 16, 17, and 18 in Appendix H are 
prescribed for use in all Civil Courts having jurisdiction over the classes of suits and 
cases specified therein.” 

(2) In Order XXI, Rule 17, add as Rule 17 (5)- 

“ Registers in accordance with Forms Nos. 19, 20, and 21 in Appendix H are 
prescribed for use in all Civil Courts having jurisdiction over the classes of cases specified 
therein.” 

(3) In Order XLI, Rule 9, for Rule 9 (2) substitute— 

“ Registers in accordance with Forms Nos. 22, 23, 24, and 25 in Appendix” H are 
proscribed for use in all Civil Courts having jurisdiction over the classes of suits specified 
therein. 

In Appendix H delete Forms Nos. 14 and 15 and add the Allowing as Fonns Nos. 
141625:— 


Form No. 14. 


Registbk oe Ordinary Suits Instituted. 

Court 

Year 

Instructions. 


If the suit has been recoivwi by transfer, or instituted under Order XXXVII, 
Schedule 1, C.C.P., a note should be made to that effect at the head of the page. 

2. If a suit is remanded imder Rule 23, Order XLI, or restored to file under Rule 9 
or Rule 13, Order IX, Schedule 1, C.C.P., note under item 2 the date of restoration 
to file. 


3. Under the head “ Particulars of Claim enter particulars required by Clauses [g) 
and (4) of Rule I, Order VIT, Schedule I, C.C.P., and also the value of the suit as required 
by clause (t) of that order and with special reference to Judicial Statements Nos. Vll 
and VIII and H.(a Circulars Nos. 1054 of 1870 and 2253 of 1894. Entries under heads 3, 

4, and 6 should bo full, for embodiment in the decree, as required by Rule 6, Order XX, 
Schedule I, C.C.P. 

4. Note carefully the now heads 8 and 10 and fresh additions to heads 9 and 12. 

5. The Certified Copies of Judgment and Decree in Second Appeal sent to the Lower 

Appellate Court should be forwarded by it to the Court of First Instance which will 
return them to the former Court after recording the necessary entries under head 9 
of this Register. • 

6. A note should be made of all parties brought on or struck off tbe record under 
Order I or XXII, Schedule I, C.C.P., and also of any withdrawal of the claim or a portion ,, 
of the claim against any of the defendants. 

7. Any amendments or alterations made during the progress of the suit in the , 

value of particulars of the claim or as to the date or place of cause of action should appeat/< 
under head 5. .. ' 


1. Ordinary Suit No. 

2. Date of 


of 191 , 
/Presentation. 
I Filing. 
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3. Plaintiff— Name, description, and place of aljodo. 

4. Defendant— Name, description, and place of abode. 

5. Particulars of Claim — Claim for 

Cause of action arose at on 

6. Date for DefendarU's first appearance, 

V»kUfor{«“,_ 

7. Date of Judgment and result. 

8. Number of application for review ^or re-hearing) with result and date. 

Fresh Judgment^if any, with dale, 

9. First Appeal No. of 191 . Result with^ate. 

Second Appeal No. of 191 . Result with date. 

10. Note of any orders passed under Rule 11, Order XX, Rule 2, etc., Order 
XXI, Schedule I, C.C.P. 


11. Execution — 


Nuiilber. 


' elite of Urdei 
AppflcaUou. and date. 


Against whom. 


, Foi what, and amount, 
if for money. 


Amount of costs. 



12. lieiurn of Execution — 


Amount paid into 
Court. 


Minute of other return than payment or 
„ , , arrest, and date of every return, in- 

1 er sons arrested. eluding enltj/ of order in appeul tvWi 

date. 



Form No. 15. 

Rboistkr of Small Cause Suits Instituted. 

Court 

Year 

Instructions. 

If the suit has been received by transfer or remanded or restored to file, a note 
should be made to that effect at the head of the page. 

2 Under the head “ 5. PaHicularsof Claim^' enter particulars required by Clauses (g) 
and {h) of Rule 1, Order VII, Schedule I, C.C.P., and also the value of the suit as required 
by Clause (1) of that order. Entries under heads 3, 4, and 6 should bo full, for embodi- 
ment in decrees, sts required by Rule 6, Order XX, Schedule I, C.C.P. 

3. A note should be made of all parties brought, on or struck off the record under 

Order I or XXII, Schedule I, C.C.P. . 

4. Any aiqpndmonts or alterations mad© during the progress of the suit m the 
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value or particulars of the Claim or as to the date or place of cause of action should appear 
under head 5. 

1. Small Cause Suit No. of 191 . 

3. Plaintiff— Name, description, and place of abode. 

4. Defendant — ^Name, description, and place of abode. 

6. Particulars of Claim — Claim for , 

Cause of action arose at on 

6. Date for Defendant's fifst appearatice, 

7. Judgment, date, and result. 

8. Number of application for review (or re-hearing) with result and date. 

Fresh Judgment^ if am/y with dale, 

9. Revision Case No. of 191 , with result and date. 

10. Note of proceedings, if any, taken under Rule 11, Order XX, Rule 2, etc., 

Order XXI, Schedule 1, C.C.P. 

11. Execution — 


iAp?&S'o„ Amount of costs. 



12. Return of Execution- 


Amount paid iut(» 
Court. 


Poraon arrested. 


I Minute of other return than payment o 
I arrest, and date of everyjDBturn. 


Fonn No. 16. 

Register of Suits Disposed of. 

Court 

Year 

Inslh^tims. * ' 

1. Separate registers must be kept for ordinary and small pause suits. 

2. If the presiding officer of the Court is invest^ with extend small cause powers, 
the renmrks column should show whether the value of the suit is between R8.50 and 
Rs. 100 or between Rs. 100 and R8.200. 

3. The date to be entered in column 3 will always be the latest date. In the cas^ 
of suits restored to file, the date of original institution should be entered. 

4. When a suit is, after contest, compromised or withdrawn, a note of the diotakT ^ 
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be made in the oolnmn of remarks. It should also be stated whether the decree is 
appealable, and if so, to what Court. 




Form No. 17. 

RBofeTBR OF Civil Miscellaneous Cases Received (on the Side). 

Oourt 

Year 

Instructions, 

1. In this register must be entered all cases ordered by H.C. Circular No. 657 of 
1888 to be shown as Miscellaneous Applications for purposes of Judicial Statement 
No. IX, Part 2, as well as cases of Contempt of Oourt {vide H.C. Circular No. 2928 of 
1892). 

2. In the matter of references under the Land Acquisition Act, enter in column, 3 
dm number anS date of letter of reference, in column 4 the designation of the officer 
making the reference, in column 6 the name of the claimant, and in column 6 whether 
bhe reference is under Section 18, 29, or 30 of the Act. 

3. In the matter of references under section 16 of Madras Regulation III of 1802, 
mter'in oolumn 3 the number and date of letter of reference, in column 4 the designation 
)f the officer making the reference and the name of the deceased, in column 6 the name 
sf the claimant, if any, in column 6 the words “ Section 16, Madras Regulation III of 
^80(2,” and in the last oolumn the number and date of reference, if any, made to Govern- 

e^d its result. 



THE CODE OF CIVIL PBOCEDURE. 


I Name of (lefen- Pur^H of case order with 

tionor, if any, , of and section of ^ 

Vakil I ^'^8 Vakil. law. 


Form No. 18. 

Reuistkr of Mihokllaneous Cases Disposed ok. 


I tar 

histruchons. 

1. Thia rogister will show all iniaoellaaeoua cases of every kiiid, whether ^titut^ 
oti the application of parties or of the Court’s own motion, including cases of Contempt 

of Court (H.C. Circulars Nos. 557 of 1888 and 2928 of 1892). . j . t t 

2. The date to be entered in column 3 will always be the latest date. In the case of 

petitions restored to file, the date of original institutions should be entered and the 
date of restoration noted in the column of remarks. 


Disposed t»f. 


Without contest. 


With contest. 


Ordered 

Ex On After 

tion. 


; Actual j 
number 1 
I of days 
' inter- 
- veiling 
betwee;) 
iiistitu- 
tion and 
disposal.' 


I & 


a.s gi'S 0 1? Z‘,» M 

H ^ o g .-^i ^ 

Tj W 8 1 0 10 n 

7 I 0 10 11 [ Iti 13 I 11 1I» 16 17 I 18 19 


16 1 17 

18 

li) 

' 1 marks. 

28 

25 


(jorrespondlBg 
columns of 
8tatowt Ki 
IX. Fart 11(a) 


I 
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Form No. 19. 

llEOHSTKE OF EXECUTION PETITIONS RbOBIVED (ON THM SiDE). 

Court 

Year 

• Instructions, 


Applications for transmission of decrees for execution beyond the jurisdiction of 
the Courts passing them should not be entered in this Register, but must be entered in 
the Register of Miscellaneous Cases Received (Fornf No. 17). 




. N umber of 
connected | 


Name of 
decree* 


vious appli- 
cation. 


of his 
pleader. 


Name of 




items ul decreo 
' or order to be Mode of 

inntfmAT.+ ' oxecuted, with assistance, 
^ “-“y section 

dentor , Qgedjjjga 

which time law, pro- 

runa for this , scribing it. 
application. 


debtor 
and of his 
! pleader. 


Order, with 
rea 80 BB.I<;r | 


closing of 


iwlthSt 


tuider this 
application, 
and (late. 


and date. 


I 

I 




Form No. 20. 

Register of Dborebs of other Courts Reobived for Execution under 
Sections 38 and 39, C.O.P. 

Court 

Year 





Name of 
•tiie 


I N umber of ' 
I suit on the i 


Number of 

connected 

execution or Court to 


do7roAin« ' fw ' inlscellaneous i which sent 
S?* Court ' I to execn- 


; any, presented ; 
in this Court. ' 


tion. 


Nature and 
date of com- 
munication 
to the 
decreeing 
Court {vide 
Section 41, 
C.C.r.). 



Amount of 
postage, 
if any. 
reccsived. 


; ilcmarks. 


H 

"RbT ; A.' P. 





Form No. 21. 

Register of Execution Petitions Disposed of. 

Court • 

7car 

Instructions, 

1. The date to be entered in column 4 will always he the latest date. In the case 
of petitions restored to file, the date of original institution should be entered, and the 
date of restoration noted in the column of remarks. 

2. Note in the remarks column the number of judgment-debtors imprisoned in each 
lee, the*talue of decree under which judgment-debtor was imprisoned and date when 
mt to iail and date of release, for the purposes of columns 34 to ^7 of Statement No. XL 
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Ill 

I 
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Form No. 22. 

Register of Appeals received. 

Court 

Year 

Instructions. 

Appeals from orders which hJK^e the force of decrees should be shown in this register 
and not in the Register of Miscellaneous Appeals Jleceived (Form No. 24) in which 
appeals from other orders should be entered, vide H.C. Circular No. 3400» dated 22nd 
December, 1893, and Section 2 (2) and Rule 6, Order XXXVF, Schedule I, C.C.P. 

2. Under item “ 6. Particulars of suit and decree appealed from ” enter also nature 

and value of appeal, with special reference to the information required by Annual 
Statement No. X, parts 3 and 4, and H.C. Circulars Nos. 1054 of 1870 and 2253 of 1894. 
In cases of appeals against orders having the force of decrees, substitute the word 
“ Order for “ Decree ” and add after date the words ''passed under C.C.P. 

onM.P.No. of I 

3. If the appeal has been received by transfer, a nolo should bo made to that effect 
at the hgad of th^ page. 

4. If an appeal is remanded under Rule 23, Order XLI, Schedule I, C.C.P., note 
under head 2 the date of restoration to file. 

6. A note should be made of all parties brought on or struck off the record under 
Order I or XXII, Schedule lTc.C.P. 

1. Appeal No. of 191 . 

3. Appellant — Name, description, and place of abode. 

4. R^pondenl. — ^Name, description, and place of abode. 

5. Particulars of suit and decree appealed against. Decree of the Court- 

of , dated 191 , in original Suit No. of 191 . 

Value of relief. 

Particulars of relief . Claiimd. Decreed. Appealed against. 

Rs. A. P. Rs. A. P. Rs. a. P. 

0. Clearing, if any, under Rule 1 1, Order XLI, Schedule 1, C.fU*., and ivault 
with date. 

7. Date for Respondent's first appearance. 

• 8. Judgment, result,, and date. 

9. Objections, under Rule 22, Order XLI, Schedule I, C.C.P., if any, filed by 
whom, and value. 

10, Number of application for review (re-hcaring) with result and date. 

Fresh Judgment^ if any, mth dak. 

11; Second Appeal No. of 191 . Result with date. 


Form No. 28. 

Register of Appeals disposed of. 

Court 

Year 

Instructions. 

' 1. There must be three separate registers of appeals disposed of, viz. (1) for money 

or moveables, (2) under the Madras Estates Land Act, 1908, and (3) for title and other 
;^p|ieal8, 

2. ThO date to be entered in column 2 will always be the latest date. In the case 
^ ofpoels reetored*U) £ile^ the date of original institution should be entered. 
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Dlspoaed of. 


8 I 10 


Without contest. 


With contest. 
After trial. 


12 


a 


§ 


9 10 : 11 i 12 
13 14 [ ].') 10 


13 


17 


18 


[Actual num- 
ber of days 
Intervening 
between 
institution 
and decree. 


18 


Bemarks. 


(If appeals are de- 
cided DU oath, 
or by arbitra- 
tion or com- 
promise, note 
whether the de- 
cree appealed 
against was 
confirmed, 
modelled or re- 
versed.) 


20 31 


OorrespondiiiR 
columns of 
Statement No. 
X. Part I (a). 


Form, No. 24. 

■R-EOISTRH op MiSOELliANEOUS APPEALS RECEIVED. 

CourL 

Year 

Inslmclions, 

^ ^ Appeals from orders which have the force of decrees shouU mi he eihomk in this 
register. Appeals from other appealable orders only should find idace in this register. 

2. If necessary, give value of appeal under head 5. 

3. A note should be made of all parties brought on or struck oil the record under 
Order I or XXII, Schedule I, GOP. 

1. Miscellaneous Appeal No. of 191 . 

2. Date of | 

3. Appellant — Name, description, and place of abode. 

4. Respondent — ^Name, description, and place of abode. 

5. Particulars of order appealed against. Order of the Court 

of da‘M 191 , pissed on ni: of 191 , 

in original Suit No. of 191 . 

Appeal under of 

6. Hearing, if any, under Rule 11, Order XLI, Schedule I, GGP,, and 

result with date. 

7. Dak for Respondent's appearance, 

8. Judgment— Result and date. 
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9. Objections under Rule 22, Order XLI, Schedule I» C.O.P., if any, filed 

by whom. 

10. Number of application for review (or ro-hearing) with result and date. 

Fresh Jtulgm^nt, if any, with date. 


m No. 25. 


Register op Miscellaneous ArPE^i^s disposed op. 
Court • ^ 

Year 

Instructions, 


The date to be entered in column 2 will always be the latest date. In the cose of 
appeals restored to file, the date of original institution should be entered. 


Disposed of. 


! Without contest. With contest. 


I : 


7 

10 ’ n 


n 


■ S 

1 

o 

A 

' a 


After trial. 


Actual num- 
ber of days 
intervening 
between in- 
jstitution and 
disposal. 


14 ' l.^> 


10 


O I 


9 
(A • 


llemarks. 


18 I JO _ 

(Jorrespomliug 
columns of 
; statement N«>. 
X.PartHOf)^ 


H. D. C. Rkilly, 
Registrar* 


High Court of Judicature, Madras* 
30th Ocrober, 1911. 


FORT ST. GEORGE GAZETTE, 
1912, Part IT.. T. 154. 
Notification. 
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the following amendment of Fonn No. 15 of Appendix E to the Firot Sohedule of the 
said Code, viz. ; — 

For the word “ Dated ” substitute tJie words “ Given under my band and the seal 
of the Court, fhis day of 

H. D. 0. Rrilly, 
Registrar, 

High Court of Judicature, Maflras. 

19th January, 1912. ' 


FORT ST. GEORGE GAZETTE, 
1912, Paet II., p. 194. 


Notification, 


Under the provisions of Part X of the Code of Civil Procedui’e, 1908, and with the 
•revious sanction of His Excellency the Governor in Council the High Court has made 
be following amendments and additions to Order V of the First Sc^iedule of the said 
!ode, viz. : — 

(1) In Rule 27 after the words “ send it ” insert the words “ by registered post 

prepaid for acknowledgment.” 

(2) In Ride 28 after the words “ shall send ” insert the \vords “ by registered post 

prepaid for acknowledgment.” 

.{) Insert as Rule 29A~- 

“ Notwithstanding anything contained in the foregoing rules, where the 
defendant is a public officer (not belonging to His Majesty*s Military or 
Naval forces or His Majesty’s Indian Marine Service) sued in his official 
capacity, service of summons shall be made by sending a copy of the 
summons to the defendant by registered post prepaid for acknowledgment 
together with the original summons, which the defendant shall sign and 
rf'l'Urn to the Court wliich issued the summons.” 


High Court, Madras, 
29th January, 1912, 


H. D. C. Ruilly, 
Registrar, 


FORT 8T. GEORGE GAZETTE, 

191 Paht IL, pp. TJ and 14. 

Notifijcation, 

Under the provisions of Part X of the Code of Civil'Procedure, 1908, and with the 
previous sanction of His Excellency the Governor in Council the High Court haj^ made 
the following amendment and addition to Schedule I of the said Code, viz. : — 

(1) l^r rule 43 o/ Order XXI of the said Schedvis substitute the fotiomg ruikst 
viz . : — 

“48. (1) Where the property to be attached is moveable 'property, other than 
agriculturcd produce, in the possession of the judgment-debtor, .the lattaohmmt sh^ 
be made by actual seizure, and the att^hing officer shall keep the^roperty in his own 
custody or in the custody of one of his subordinates, and shall bo responsible for the 
due custody thereof, 

provided that, when the property seized is subject to speedy and natural dmy, 
or when the expense -of keeping it in custody is likely to exceed its vdinp, the attach^ , 

officer may sell it at once, and 

provided also that, when the property attached consists of live-stock, 
implenienta, or other articles which cannot conveniently be removed' «id 
offioar dora not act under the first proviso to this rule, he may «t the iiiataime 
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judgment-debtor or of the decree-holder or of any^rsou claiming to be intereeted 
in such property leave it in the village or place where it has been attached, 

(a) In the charge of the person at whose instance the property is retained in such 
village or place, if such person enters into a bond in the Form No. 15A of 
Appendix E to this schedule with one or more sufficiertt sureties for its pro- 
duction when called for, or 

{ h ) III the charge of an officer of the Court, if a suitable place for its safe custody 
be provided and th% remuneration of the officer for a period of 16 days at 
such rate as may from time to time be fixed by the High Court be paid in 
advance. ® 

(2) Whenever an attachment Aade under the provision# of this rule ceases for any 
of the reasons specified in rule 55 or rule 57 or rule ^ of this order, the Court may order 
the restitution of the attached property to the person in whose possession it was before 
attachment. 

43A. (1) Whenever attached property is kept in the village or place where it is 
attached, the attaching officer shall forthwith report the fact to the (Joiirt and shall 
with his report forward a list of the property seized. 

(2) If attached property is not sold under the first proviso t-o rule 43 or retained in 
the village or place where it is attached under the second proviso to that rule, it shall 
be brought to ftie (Jourt-house and delivered to the proper officer of the Court. 

4s5B. (1) Whenever attached property kept in the village or place where it is attached 
is live-stock, the pt^rson at whoso instance it is so retained shall provide for its main- 
tenance, and, if he fails toftdo so and if it is in charge of an officer of the Court, it shall 
be removed to the Court-house. 

Nothing in this rule shall prevent the judgment-debtor or any person claiming to 
be interested in such stock from making such arrangements for feeding the same as may 
not be inconsistent with its safe custody. 

(2) The Court may direct that any sums which have been expiuided by th(5 attaching 
officer or arc payable to Inni, if not duly deposited or paid, be recovered from the pro- 
(•oeds of jjroperty, if sold, dr be paid by the person declared entitled to delivery before 
lie receives the same. The Court may also order that any sums deposited or paid under 
these rules be recovered as costs of the attachn.ont from any party to the jiroceedings.’* 
And (2) add the following form to Appendix £ to the said schedule, viz. 

“ No. 15A. 

• *' 

Bond for safe custody of moveable pro^ierty attained and left in charge of person 
interested and sureties. 

(Okdkr XXI, Rui.r 43.) 

In the Court of 
Civil Suit No. 

A.B. of 

C.l). of . 

Know aU men by these presents that we, T.J. of etc., and K,ti. of 

etc., and M.N. of etc., are jointly and severally bound to the Judge of the 

Court of In Rupees to be paid to the said Judge, for which pay- 

ment to be made we bind ourselves; and each of us, in the whole, our and each of our 
heirs, exeofttors and administrators, jointly and severally, by these presents. 

Dated this day of 191 . 

And whereas the moveable property specified in the schedule hereunto annexed 
has been attached under a warrant from the "said Court, dated the day of 

191 , in execution of a decree in fayour of in suit No. 

of 191 on the file of and the said property has been 

left in the charge of the said I. J., 

Now the condition of this obligation is that, if the above bounden I. J. snail duly ' 
aceount for and produce when required before the said Court all and every the property 

5 D 


of 

(UfaifiM 
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aforesaid and shall obey any further order of the Conrt in respect thereof, then this 
obligation shall be void : otherwise it shall remain in full force. 

LJ. 

K.L. 

^ M.N. 

Signed and delivered by tho above bounden in the presence of 

H. D. 0. Reilly, 

Eegisirar, 

High Court of Judicature, Madras, 

6th January, 1913. 


FORT ST. OEOROE GAZETTE, 

1914, Part II., p. 679. 

NoHficaliov. 

Under the provisions of Part X of the Code of Civil Procedure, 19C8, and uith the 
previous sanction of His Excellency the Governor in Council, the High Court has made 
the following amendments to rule iS of Order IX of the first schedule of the saia Code, 
viz. : — 

(1) Re-number rule 13 as rule 13 (1). 

(2) Add the following as sub-rule (2) to rule 13 : — 

“ (2) The provisions of section 5 of the Indian Limitation Act, 1908, shall 
. apply to applications under sub-rule ( I 

C. G. Mackay, 

Kegidrar. 

High Court of Judicature, Matlras, 

24<h March, 1914. 


FORT RT. GEORGE GAZETTE, 

1914, Part II,, p. 1115. 

. Notificaiion, 

Under the provisions of Part X of the Code of ('ivil Procedure, 1908, and with the 
previous sanction of His Excellency the Govenior in Council, tlie High Court has made 
the following amendments to rules 3 and 4 of Order XXXl 1 and Form No. 1 1 of Appendix 
11 to the first schedule of f-he said (Jodo, viz. - 

1. For rules 3 and 4 of Order XXXII of Schedule 1 of the Code of Civil Procedure, 
1908, substitute:-- 

k (1) Where the defendant is a minor, fbe Court, on being satisfied of the fact 
of his minority, shall appoint a proper person to bo guardian for the suit for the minor. 

(2) An order for the appointment of a guardian for the suit may be obtained upon 
application in the name and on behalf of the minor or by the plaintifi. 

(3) The application shall be supported by an affidavit verifying 4he fact that the 
proposed guardian has no interest in the matters in controversy <in the luit adverse 
to that of the minor and that lie is a fit person to be so appointed. The affidavit shall 
further state the name of the person or persons on whom notice has to be served under 
the provisions of sub-rule (5). 

(4) An application for the appointment of a guardian for the suit of a minor sbidl 
not oombined with an application for bringing 6n record the legal representatives of 
a deceased plaintiff or defendant. The applications shall be by separate peHtipna 

(6) No order shall be made on any application under this rule except upon notioe 
to any guardian of the minor appointed or declared by an authority (^mpetent fix 
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behalf, or, where there k no guardian, upon notice to the father or other natural guardian 
af the minor, or, where there ia no father or other natural guardian, to the person in whose 
[jarc the minor is, and after hearing any objection which may be urged on behalf of any 
person served with notice under this sub-rule. The notice required by this sub-rule shall 
be served six clear days before the day named in the notice for the hearing of the appli- 
3 ation and may be in Form No. 11 set forth in Appendix H hereto. 

4. ( 1 ) Any person who is of sound mind and has attained majority may act as 
lext friend of a minor or as his ^|uardian for the suit : 

Provided that the intore.st of that person is not adverse to that of the minor and that 
lie is not, in the oaise of a next friend, a defendant, or, in the case of a guardian for the 
suit, a planitiff. * % 

(2) Where a minor has a guardian appointe<l or declared by competent authority, 
\o person other than the guardian shall act as the next friend of the minor or be appointed 
lis guardian for the suit unless the Court considers, for reasons to be recorded, that it 
s for the minor’s welfare that another person be permitted to act or bo appointed, as 
die case may bo. 

(3) No person shall wiCliout his consent bo appointed guardian for the suit. When* 
)ver an application is made projKJsing the name of a person as guardian for the suit, 
h notice in ForntNo. IIA sot forth in Appendix H hereto shall be served on the proposed 
piardiaii, unless the applicant himself be tlic proposed guardian or the proposed guaidian 
3onsetyke. 

(4) Whore tliero is no other person fit and willing to act as guardiaji for the suit, 
Jic (Joint may appoint an;f of ii-s officers to he the guardian, and may direct that the 
josts to bo ineun’cd by that officer in the performance of his duties as guardian shall 
36 borne either by the parties or by any one or more of the parties to the suit, or out 
)f any fund in Court in which the minor is interested, and may give directions for the 
“epayment or allowance of the costs as justice and the circumstances of the case may 
•cquire. 

(5) When a guardian for the suit of a minor defendant is appointed, and it is made 
0 iippear to tin* Court that the guardian is not in possession of any, or sufficient funds 
or the conduct of the suit on behalf of the defendant, and that the defendant will bo 
irejudiccd in his defence thereby, the (^oiirt may, from time to time, order the plaintiff 
0 advance monies to the guardian for the pur|)OBe of his defence ajid all monies so 
idvancod shall form part of the costs of the plaintiff in the suit. The, order shall direct 
hat the guardian, as and when directed, shall file in Court an areoimt of the monies so 
■ccoived by him. 

JI. For Form No. 11 of Appendix H to the Code of ('ivil I’roeeduro the following 
orni is substituted : — 

Form No. 11. 


Vottre In (jimrdian appointed or declared or to father or other ncUvral guardian ^ or to the 
person in charge of the minm, 

(Ordek XXXIT, Ritle 3 (r>).) 


Guardian appointed or declared, or father or other natural guardian, or person in 
iharge of the minor. 

Whereafli an application has been presented on the part of the 
n the above suit for the appointment of a guardian for the suit for the said minor, you 
ire hereby required to take notice that, unless within days 

rom the service upon you of this notice an application is made to this CJourt for the 
i^intment of you or of some friend of the said minor to act as ^ guardian for the 
purposes of the said suit, the Court will proceed to appoint some other person to act 
la guardian of the said minor for the purposes of the said 

Given under my hand and the seal of the Court, this day of 

L9r . , 
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Ponn No. IIA. 


Notice to proposed guardian, 
(Order XXXII, Rui.e 4 (3).) 


To 


{Titk.) 


, residing at 

Take notice that the above-named petitioner has made an application to this Court 
to appoint you guardian for the suit of minor defendant 

in No. of 191 , and that the said application will 

be heard on the day of next. 

Given under my hand and the seal of the Court, this day of 

191 . 

IIT. In Order XXXII after Rule 14 add the following as Rule 14A 
14 A. The appointment or discharge of a next friend or* guardian for the suit of a 
minor in a matter pending before the High Court in its appellate jurisdiction, except in 
cases under appeal to the King in Council, shall be deemed to bo a g<fa/»»-iudifial act 
within the moaning of Section 128 (2) (i) of the Code of Civil Procedure and may be 
performed by the Registrar, provided that contested applications and applications 
presented out of time shall be posted before a Judge for disnosal. 
rv. In Order XXII after Rule 11 add the following as Rule 11 A 
11 A. The entry on the record of the name of the representative of a deceased 
appellant or respondent in a matter pending before the High Court in its appellate 
jurisdiction, except in cases under appeal to the King in Council, shall be deemed to be 
a judicial a(?t within the meaning of Section 128 (2) (i) of the Code of Civil Pro- 
cedure- and may be performed by the Registrar, provided that contested applications 
and applicatioTis jiresented out of time shall be ]>ost/f;d l^efore a Judge for disposal. 

S. G. Henaman, 

Seemd AssU. Hegistrar, 

High C^omt of Judicature, Motlras, 

29th May, 1914. 


FORT ST, GEORGE GAZETTE, 

1914, Part II., p. 1814. 

Notification, 

Under the provisions of Part X of the Code of Civil Procedure, 1908, and with the 
previous sanction of His Excellency the Governor in Council, the High Court has made 
the following additions to the Orders in the Schedule I of the said Code : — 

After Order XXVI, read the follow!^ Order XXVIA. 

Order XXVIA (1) The Court may in any suit issue a Commission to such persons, 
as it thinks fit, to translate accounts and other documents which are not, in the l^guage 
of the Court. 

(2) The report of the Commissioner shall be evidence in the suit and shall form 
part of the record. 

(3) Before issuing any Commission under this Order, the Court may order sueh 
sum (if any) as it thi^ reasonable for the expense of the Commissicip to be, within a 
time to be fixed, paid into Court by the party at whose instance or for whose benefit 
the Commission is issued. 

• C. G. Magkay, 

BcgHditw* 

High Court of Judicature. Madras, 

2nd October, 1914. 
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PORT ST. GEORGE GAZETTE, 

1914, Part IT., t. 2038. 

, Notification, 

Under the provisions of Section 122 of the CJode of Civil Procedure, 1908, aad with 
the previous sanction of His Excellency the Governor in Council, the High Court has 
made the following amendment of and addition to? Schedule I of the said Code, viz. : — 

The existing Rule 1 of Order XX is renumbered as sub-rule (1) and the following 
is added as sub-rule (2) * 

(2) The Judgment may be pronounced by dictation to a short-hand writer in open 
Court, where the presiding Judge has been specially empowered in that behalf by the 
High Court. 

For Rule 3, Order XX the following rule is substituted 

(3) The Judgment shall bear the date on which it is pronounced and shall be 
signed by the Judge and, when once signed, shall not afterwards be altered or added 
to, save as prodded by Section 162 or on review. 

• • C. G. Mackay. 

Registrar, 

High 6&urt of Judicature, Madras, 

9th November, 1914^ 



APPENDIX D. 

BOMBAY. 


ObDEBS, ETC!., OF THE iJoMllAY CloVERNMENT AND THE HiGH CoDBT, BoMBAV, 

Undbb tub (X)de of Civil Pbocedube, 

Corrected cr to Ist Bboembeb, 1914. 


Subject. 

Appointiiig, witli reference to ejection 
corresponding to Section 56 (1) of the 
Code (Act V of 1908), the Surat CivU 
Jail for the Courts in the Broach District. 

Notilication under Section 66 (2) of the 
Code (Act V of 1908). 

Deolaratiou under Section corresponding 
to Section 68 of the Code (Act V of 1908) 
as to the execution of decrees in certain 
cases. 


Rules under Section corresjpondhig to. 
Section 70 of the Code (Act V of 1908) 
for transmission of certain decrees from 
Court to Collector and for their execution. 

Ditto : new rule for Rule 2 of the above 
rules. 

Ditto : modifying Rule 9 and substituting 
new rul^s for Rules 7 and 11 of the above 
rules. 

Ditto : modifying Rule 11. 


Year and page of the 

Number and date. Bombay GoH. Gazette, Part X. 


No. 4897, Jud. 

Date, 25. 9. 05. 

190^; 1). 1320?' 


1910, p. 1012. 

No. 3600, Jud. 

Date, 24. 6. 80. 

1880, p. 519. 

No. 1771, Jud. 

Date, 16. 3. 81. 

1881, p. 140. 

No. 4520, Jud. 

Date, 24. 7. 82. 

1882, p. 657. 

No. 762, Jud. 

Date, 9. 2. 92. 

1892, p. 120. 

No. 2053, Jud, 

Date, 12. 4. 92. 

1892, p. .348. 

No. 8039, Jud. 

Date, 27. 11. 00. 

1900, p. 2429. 

No. 5248, Jud. 

Date, 20. 9. 07, 
amending the 
above Nob. 3600, 
762, and 8039. 

1907, p. 1627. 

No. 5249, Jud. 

Date, 20. 9. 07. 

1907, p. 1627. 

No. 499, Jud. 

Date, 24. 1. 80. 

1880, p. 96. 

No. 1338, Jud. 


Date, 22. 2. 02. 

1902, p. 321. 

No. 3132, Jud. 

Date, 8. 6. 83. 

1883, p. 368. 

No. 1139A, Jud. 


Date, 16. 2. 80. 

IsiiO, p. 214. 
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, Subject. Year auU page uf the 

Number aiul date. Bombay Govt. Gazette, Part I. 
Ltules under Hectioii corresponding lo No. 6437, Jud. 

Seciiou 70 of the CJodo (Act V of 1908) Date, 17. 9. 83. 1883, p. 69/5. 

for transmission of certain decrees from 
Court to CoPeotor and for their execu- 
tion. Amending Rule 11. 


Ditto : New Rule 12A. * 

No. 3280, Jud. 

Bute, on . 5. 85. 

1885, p. 631. 

Ditto ; cancelling para. 2 of Rule 12A. 

No. 2800, Jud. • 
Date, 29. 5. 90. 

1890, p. 510. 

Ditto : cancelling the last para, of Rule 
12A. 

No. 3341A, Jud. 
Date, 18. 6. 96. 

1896, p. 613. 

Ditto : New Rules 16 and 17. 

• 

• • 

No. 92, Jud. 

Date, 8. 1. 90. 

1890, p. 38. 

appointment under Section corresponding 
to S^tion 85 of the Code (Act V of 1908). 

• 

^No. 6789, Political. 
Date, 10. 10. 89. 

1889, p. 873. 

1913, p. 542. 

)itto : under Section con’esponding to 
Section 93 of the Code (Act V of 1908). 

No. 6216A, Jud. 
Date, 20. 11. 06. 

No. 61, Jud. 

Date, 7. 1. 07. 

1906, p. 1710. 

1907, p. 36. 

Jeneral Rules, etc., under Section corre* 
spending to Section 122 of the Code (Act 
V of 1908). 


Rules and Orders 
compiled and 

issued under the 
authority of the 
Bombay High 

Court. 


Exemption from personal appearance in 

Court under Section 133 of the Code 1912, p. 1220 ; and 

(Act V of 1908). 1913, p. 233. 


Annulments, Alterations and Additions to the Rules in the First 
Schedule of the Code made by the High CkiuBT, Bombay. 

THK BOMBAY GOVERNMENT GAZETTE, 

1910, Part T., pp. 1496 and 1497. 

Miscellaneous NoiificalionSt AppointmeiUs, cte., hij His Majesty's High Court of 
' Judicature {A'p'peUate /S'lWc). 

No. 20t0.— The following rules have been made by the High Court of Judicature 
,t Bombay, in exercise of the powers conferred by Section 122 of the Code of Civil Pro- 
edure, Act V of 1908, and have received the sanction of His Excellency the Governor 
1 Council and are published for g^eral information 

^ Rule 1. 

The following proviso be added to Rule 22 in Order V : 

“ Provided that where any such summons is to be served within the limits of the 
own of Bombay# it may be addressed to the defendant at the place within such limits 
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where he is residing and may be sent to him by the Court by post r<«istared for ac^ow- 
ledgment. An actoowledgment purporting to be sign^ by the 

meot by a postal servant that the defendant refu^ service sh^ be dwmed by toe 
Court issuing the summons to be pritnd facte proof of semre. In all other 
Court shall hold such inquiry as it thinks fit and either declare the summons to hav 
been duly served or order such further service as may in its opmion be necessary. 


Ruiil II. 

The following be added as rule 4 in Order XLIX ^ 

“ Under Section 128, paragraph 2, clause (i), of the Civil Pi^occdure Code of im, 
the following power is delegated to the Registrar of the High Court, Appellate bide, 

Bombay . ^ memorandum of appeal presented within the time prescribed 

for the same, the whole or any part of the fee prescribed by the law for 
the time being in force relating to Court-fees has not been paid, the 
Registrar mav in his discretion allow the appellant to pay the whole or 
part as the case may be of such Court-fees and may admit the appeal 
to the register even though the subsequent payment of Court-fee may 
have been made after the time prescribed for presentation of the appeal. 


Rttlb 111. 

Clause (a) of rule 2, Order m, be amended to read as foUows:-^ 

“ Persons holding general powers-of-attorney from parties not resident withm the 
local limits of the jurisdiction of the Court within which limits the appearance, appli- 
cation, or act is made or done, authorising them to make and do such appearances, 
applications, and acts on behalf of such parties. 

Rule 3V. 

Form No. 10 in Appendix B, Schedule I, of the Civil Procedure Code of 1908, 

be amended to road as follows ; , « ^ □ \r 

“ To accompany Returns of Summons of another Coui-t (Order V, r. 2d). 

{Title.) 

Road proceeding from the ^ 

for service on in Suit No. of 10 of that Court. 

. Read Serving Officer’s endorsement stating that the 

proof of the above having been duly taken by me on the oath of and 

it is ordered that the be returned to the 

with this proceeding. 

I hereby declare that the said summons on 
duly served. 


and 


has been 
Judge, 

Note.— This form will be applicable to process other than summons the eervioe d 

which may have to be effected in the same manner.” ^ ^ 

^ By order of fhe High Court, 

P. E. Peeoivai^ 

^ Regiitar, 


Bombay, 9th September, 1910. 
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ALLAHABAD. 

U.P. (jkiVERNMKNT’S OeDEBS, ETC., 

Under the Code or Civil Procbduke, 
Corrected up to December, 1914. 


• Subject. 

Notiiicafion under Section 55 (2) of the 
Code V of 1908) as to persoiis who 
shall not be liable to arrest in execution 
of decrees. • 

Rules under Sections 68 and 70 of the Code 
(Act V of 1908) for transferring to 
Collector execution of certain decrees 
and rules of procedure therefor. 


Sanctioning exercise of. powers under 
Section 93 of the Code (Act V of 1908). 

Exempting personal appearance in Court 
under Section 133 (1) of the Code (Act V 
of 1908). 


Empower'mg certain Courts to appoint 

^ Commissioners to take affidavits, vide 
Section 139 (c) of the Code (Act V of 
1908). 

Notification appointing Munsarims of 
Civil Courfb in the Province of Agra 
to receive applications for execution 
under 0. XXI, r. 10, of the Code (Act V 
of 1908). 

Direction under 0. XXI, r. 48 (1) of the 
Code* (Act V of 1908) as to service of 
notice of order attaching the salary or 
-.s. aUo^Wftnce of pu|^c officers. 


Number <uid date. 

No. 654/VI1-217. 
Date, 6. 6. 10. 

Year, part and page of 
the U.P. Gazette. 

1910, Part 1, p. 560. 

No. 1887/1-238. 
Date, 7, 10.11. 

No. 1353/1-238. 
Date, 12. 7. 12. 

No. 2638/1-196. 
Date, 20. 11. 13. 

lull, Parti, p. 1006. 

1912, Part I, p. 649. 

1913, Part l,p. 1293. 

No. 1622/Vil-447. 
Date, 6. 12. 12. 

1912, Part l,p. 1249. 

No. l/Vn-233. 
Date, 1. 1. 09. 

No. 918/VII-83. 
Date, 8. 9. 09. 

No. 707/VII-215. 
Date, 26. 6. 11. 

No. 1429/VII-621. 
Date, 16. 11. 14. 

1909, Part 1, p. 3. 

1909, Part I, p. 774. 

1911, Part 1, p. 474. 

1914, Part I, p. 1626. 

No. 3869. 

Date, 7. 12. 10. 

1910, Part 11, p. 
2077. 

No. 2207. 

Date, 29. 6. 11. 

1911, Part 11, p. 
1073. 

No. 1058/V11-197. 
Date, 12. 8. 11. 

1911, Part 1, p. 777. 
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ANNUJ.MiONTS, AlTEJIATIONS AND ADDITIONS TO THE JOlEES IN THE FlKST 
SoilEDULE OP THE OODE MADE HY THE HlOll (k)UllT, AeLAHABAD. 

THE U.P. GAZETTE, 

1913, Pakt 11. , 1*. 323. 

Nolijiatlion No. 712-'35 {a) /5. Dated ilia 21lh Fabruarif, 19 J 3. 

Ill (joiitimuitioii of the Court’s notifieation No. 2F5-35 (a) dated tho 23rd January, 
1913, and under Section 122 of the. Civil rrocodure Code, Act V of 1908, tho following 
addition is made to tho rules framed by this Court under tho provisions of the said 
section ; — 

To Order XXI, rule 126, add- - 

“ Provided that, when the amount does not (Exceed Us.5, it may be paid to the 
Sahna by money oi der on requisition by tho Amin, and the presentation of the cortiiicate 
may be dispensed with.” 

N.B. —Til tlio above-mentioned notification No. 285-35 (u) tlie above addition was 
published for information and objection of persons interested. 

N.B.— Tlio above vmoiitioiied “Rules framed by this Court*’ are contained in a 
book published by the High Court, Allahabad, and reproduced at p. 759, post. 


Notifimlioii No. 1824/35 ((<)--] 1. Dated Allahabad, the 2ith November, K'A. 

In continuation of this Court's notification No. 3577/35 (a) dated the 8th August, 
1914, the High Court under Section 122 of the Code of Civil Procedure, 1908, and with 
the previous sanction of the Local Government has framed the following forms for those 
at iiresent in use : — 

(1) substitute the following for Form No, 5 (H.C.J. Form, Part XXll, No. 71) in 
Appendix H of the said Code. 

No. 5. 

List of documents produced by (order 13, Rule 1). 

In tho Court of ’ , at District. 

Suit No. of 19 . 

... . Plaintiff. 

Versus 

. Defendant. 

List of documents produced with the plaint (or at first hearing) on behalf of plaintiff 
(or defendant). 


This list was filed by 


this day of 19 . 


i 


A 


4 


Seuui 

number. 


Dfscriplicn aiui 
date, if any, of the 
document. 


Wliat became of the document. 


' II biiuigiit oil till' 
record the exlilbit 
; mark put on thr 
document. 


II icjccted, date of 
return to party, 
and signature of 
party or pleader 
to whom the docu- 
ment was returned . 


If it remains on 
the record after 
decision of the 
case ami is en- 
closed in an en- 
velope, under rihe 
24, Cliapter^II, 
tho date of en- 
closure iu the 
envelope. 


llemarks. 


Signature of party or pleader 
producing, the Ust. 
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(2) Substitute tljc lollowiug for the form already in u«e I^'oi’in, Part IV, 

No. 26) under Ordci' XVUl, rule 13, and Order XX, rules 4, 6, and 7. 

“ Evidence, judgment, and decree (Order XVlil, rule' 13, and Order XX, rules 4, 
6, and 7).” 

, Suit No. 19 . 

Present 

^ Jmlge of tiwoU Cmw (Jourl, 


iMtc of iustitulioii. 


Niitue of plaintiff. 


Nairn' of defendant. 


Aiiiouut of elaiui. 

Jis A. I J'. 

I 


Decision. 


J)ate. 


In wlioi^fe favour, i Against wliom. 

I 


Amount deerecd. Costs awarded. 


Ity whom 
payable. 


Its. I A. J*. ; Its A. ]*. 



Orders before lirst hearing 

Olaim licyly 

Issue 

(On reverse of form.) 

Evidence for plaiutid. Evidence for dofentlant 

Einding 

By order of tlie Court., 

G. Tl. MnitUAY, T.C.H., 
Itegistrar. 

N.B. — III the al)Ove'Tnentioned notitication No. 3577/35 («) the above Biibstitutcd 
forms were published for information and objection of jiersons interested. 


Book ol Rules framed by the High Court of Judicature, North-Western Provinces, 
under Section 122 of the Code of Civil Procedure; Act No. V of 1908. 

These rules have been framed under Pari X of the Code of Civil Procedure, Act No. V of 
1908, mul form part of the First Schedule of the said Act. 


COMVAHATIVE 'PlBCK 

1 d Reference to llulcs of the 4tli of April, 18tM. 


Rules of the 4th of 
April, 1804. 


Where to bo found. 


11 

22 

28, Para. 2 

45 (3) 

46 Note 
52 

‘61 


Order XXVII, rule i) 
Order V, rule 31 
Note to order V, rule 27 
Order XIII, rule 13 
Order XIII, rule 12 
Order XVI, rule 22 
Order XIX, rule 4 


llemurks. 



1516 


THE CODE OF CIVIL PEOCEDUEE. 


[MiPinUA] 

(Ml 


48. Note.] 


imn 


OoMPABATivii: Table (continued). 


Eules of the 4th of 
April, 1894. 

Where to be found. 

Bemarks. 

62 

Ha 

Order XIX, rule 6 

Order XIX, rule 6 


U 

Order XIX, rule 7 


65 

Order*XlX, rule 8 

i 

66 

Order XIX, rule 0 


67 

** Order XIX, rule 10 


68 

Order XIX, rule 11 


69 

Order XIX, rule 12 


70 

Order XIX, rule ] 3 


71 

Order XIX, rule 14 


72 

Order XIX, rule 15 


77(1) 

Order XX, rule 21 (J) i 

77 (2) 

Order XX, rule 21 (2) ! 

77 (3) 

Order XX, rule 21 (3) j 

77 (4) 

Order XX, rule 21 (4) t 

77 (6) 

Order XX, rule 21 (5) ! 

83, Para. 2 

Order XXI, rule 104 i 

89 

Order XXT, rule 105 ' 

93, 1'ara. 1 

Order XXI, rule 106 ! 

93, Para. 2 

Order XXI, rule 108 1 

93, Para. 3 

Order XXI, rule 109 i 

94, Para. 3 

Order XXI, rule 110 

96 

Order XXI. rule 111 

97 

Order XXI, rule 112 

102 

Order XXI, rule 113 ! 

110 

Order XXI, rule J 14 ! 

IlOA 

Order XXI, rule 115 , 

111 : 

Form No. 43, Appendix E | 

119 1 

Form No. 16, Appendix H 

130 1 

Form No. 1), Appendix F 1 

•131 

Form No. 12, Appendix F 

Order XLlIl, rule 3 ! 


J38 

1 

Apjxmdix A (1) 

1 Order XXT, rules 1 16 to 130 * 

Perm No. 4, 

Form No. 20, Appendix B 

' - 


Note to Obdbb V, rule 27. 


A list of heads of offices to whom summonses shall be sent for service on the servants 
of Railway Companies working in whole or in part in these provinces is given in appendix 
(2) of the General Rules (Civil) of 1911. 


Order V. 

81. An application for the issue of a summons for a party or a witness shall be made 
in the form prescribed for the purpose. No other forms shall be received by the Court; 


Order Xlll. 

12. Every document not written in the court vernacular 3r in English, which ifl 
produced (a) with a plaint or (6) at the first hearing or (c) at any other time tendered Ji 
evidence in any suit, appeal, or proceeding, shall be accompanied by a correct tra^ 
lation of the document into the court vernacular. If any such document is writteiM 
the court vernacular but in characters other than the ordinary Persian or Nagri cha« 
racters in use, it shall be accompanied by a correct transliteration of its contents into tlM 
Persian or Nagri character ' I 

18. When a document included in the list, prescribed by rule 1, has beerf 
in evidence, the court shall, in addition to making the midorse^ent preseiibed m 
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ule 4 (1)» mark such document with serial figures in the case of documents admitted as 
ividence for a plaintiff, and with serial letters in the case of documents admitted as 
ividence for a defendant, and shall initial every such serial number or letter. When 
here are two or more parties defendants, the documents of the first party defendant 
nay be marked Al, Bl, Cl, &c., AAl, BBl, &c., and those of the second A2, B2, C2, 
to., AA2, BB2,»&c. When a number of documents of the same nature is admitted, 
kS for example a series of receipts for rent, the whole series shall bean one figure or 
sapital letter or letters and a small figure or small letter shall bo added to distinguisli 
ach paper of the series. 

^rderXVI. ^ 

22. (1) Save as provided in this rule and in rule 2, the court shall allow travelling r#s] 
nd other expeilses on the following scale : — 

(a) In the case of witnesses of the class of cultivators, labourers, and menials, 
six annas a day ; 

{!)) in the case of witnesses of a bettor class, such as zamindars, traders, pleaders, 
and persons of corresponding rank, from eight annas to two rupees a day, 
as the^Jourt may direct ; and 

(c) in the cifce of witnesses of superior rank, including officers of Govemraont 
in receipt of a salary of not less than Rs.200 a month, from three to five 
rupees a day. 

(2) If a witness dei#and any sum in excess of what has been paid to him, such 

urn shall be allowed if he the court that he has actually and necessarily incun’cd 

he additional expense. 

Ilt.tistration. 

A ]K)st office employe summoned to give evidence is entitled to demand from the 
)arty, on wliose. licliulf or at whoso instance he is summoned, the travelling and otlun' 
ixponses allowed to witnesses of the class or rank to which he belongs, and in addition 
he sum for which he is liable as payment to the substitute officiating during hisabscm'c 
rom duty. The sum so payable in respect of the substitute will bo certified by tlu^ 
ffiicial superior of the witness on a slip, which the witness will present to the court from 
vhich the summons issued. 

(3) If a witness be detained for a longer period than mio day the ex])en8es of 
US detention Shall be allowed at such rate, not usually exceeding that payable under 
ilause (1) of this rule, as may seem to the court to bo reasonable and proper. 

Provided that the court may, for reasons stated in writing, allow expi^nses on a 
ligher scale than that hereinbefore prescribed. 

• 

Order XIX. 

4 . Affidavits shall be entitled In the court of at (naming tail 

uoh court). If the affidavit be in support of, or in opposition to, an application respoct- 
ug any case in the court, it shall also be entitled in such case. If there be no sutih ciu e 
t shall be entitled In the matter of the petiUon, of. 

6. Affidavits shall be divided into paragraphs, and every paragraph shall bo (aa] 

Lumbered consecutively and, as nearly as may be, shall be confined to a distinct portion 
>f the subject. 

6. Every person making any affidavit shall be described therein in such manner [as] 
w shall serve* to identify him clearly ; and where necessary for this purpose, it shall 
jcmtain the full naine, the name of his father, of bis caste or religious persuasion, his 

•attk or degree in life, his ^fession, calling, occupation or trade, and the true place of 
118 residence. 

7, Unless it be otherwise provided, an affidavit may be made by any person havi^ l«< 
LOj^iizanoe of the facts deposed to. Two or more persons may join in an affidavit ; 

mh depose separately to those facts which are within his own knowledge, and such 
shall lie stated in separate paragraphs. 

A iXThnn <^nAlA.ra.nf tn Anv affidavit sTteaks to anv fact within his own [SS 
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knowledge, l»e must do so directly and positively, using the words “ I affirm ” or “ I 
make oath and say.” 

[86] 9, Except in interlocutory proceedings, affidavits shall strictly be confined to such 

facta as the declarant is able of his own knowledge to prove. In interlocutory proceed- 
ings, when the particular fact is not within the declarant’s own knowledge, but is stated 
from information obtained from others, the declarant shall use the expression “ I am 
informed,” and, if such be the case, “ and verily believe it to be true,” and shall state 
the name and address of, and sufficiently describe for the purposes of identification, the 
}>er8on or persons from whom ho received such information. When the application or 
the opposition thereto rests on facts disclosed in documents or copies of documents 
produced from any court of justice or other source, the declarant shall state what is the 
source from which they were produced, and his information and belief as to the truth 
of the facts disclosed in such documents. 

[ 67 ] 10. When any place is referred to in an affidavit, it shall be correctly described. 
When in an aflidavit any jjerson is referred to, such person, the correct name and address 
of sucli person, and such further description as may be sufficient for the purpose of the 
identilication of such person, shall be given hi the affidavit. 

[68] 11, Every iierson making an affidavit for use in a civil court shall, if not personally 
known to the poison before whom i.he affidavit is marie, be identified vO that person by 
some one known to Iiim, and the jicrson before w'hom the affidavit is made shall state 
at tlie foot of the affidavit the name, address, and description of him by y hom the 
identificat ion was made as well as the time and place of such identilication. 

[ 69 ] 12. No verification of a petition and no affidavit iiurporting to have been made 
by a panJah-muhin woman who has not appeared unveiled before the jierson before 
whom the verification or affidavit wjis made, shall be used unless she has been identified 
ill manner already specified and unless such petition or affidavit be accompanied by an 
affidavit of identilication of such woman made at the time by the person who identified 
Jier, 

[ 70 ] 13. The person before whom any affidavit is about to bo made shall, before the 
same is made, ask the person proposing to make such affidavit if he has road the affidavit 
and understands the contents thereof, and if the person proposing to make such affidavit 
state that he has not read the affidavit or appears not to imderstand the contents thereof, 
or apiioars to be illiterate, the iierson before whom the affidavit is about to be made shall 
read and explain, or cause some other competent person to read and explain in his 
presence, the affidavit fo the person proposing to make the same, and when the person 
before whom the affidavit is about to be made is thus satisfied that the person proposing 
to make such affidavit understands the contents thereof, the affidavit may be made. 

[71] . 14. The person before whom an affidavit is made, shall certify at the foot of tho 
affidavit the fact of the making of the affidavit before him and the time and place when 
and where it was made, and shall for the purpose of identification mark and initial any 
exhibits referred to in the affidavit. 

[7SJ 15. If it be found necessary to correct any clerical error in any affidavit, such 

correction may be made in the presence of the person before whom the affidavit is about 
to be made, and before, but not after, the affidavit is made. Every correction so made 
sliall be initialled by the person before whom the affidavit is made, and shall be made 
in such manner as not to render it impossible or difficult to read the original word or 
words, figure or figures, in respect of which the correction may have been made. 

Order XX. 

[ 77 ( 1)1 21 . ( 1 ) Every decree and order as defined in section 2, other than ^liecree or .order 

of a court of small causes or of a court in the exercise of the jurisdiction of a court of 
small causes, shall be drawn up in the court vernacular. As soon as such decree or 
order has been drawn up, and before it is signed, the Munsarim shall cause a notice to be 
posted on the notice board stating that the decree or order has been drawn up, and 
that any party or the pleader of any party may, within six working days from the date 

' of such notice, peruse the draft decree or order and may sign it, or may file with tl^e , 
Munsarim an objection to it on the ground that there is in the judgment a verbal error 
or some ocoidental defect not affecting a material part of the casci^or that such deoire6 

. 'rt 
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or order is at variance with the judgment or contains some clerical or nrithmetic.al 
error. Such objection shall state clearly what is the error, defect, or variance alleged, 
and shall be signed and dated by the person making it. 

(2) If any such objection be iiled on or before the date specified in the notice, [77(2)] 
the Munsarim shall enter the case in the earliest weekly list practicable, and shall, 
on the date fixeef, put up the objection together with the record before the Judge who 
pronounced the judgment, or, if such Judge has ceased to bo the Judge of the court, 
before the Judge then presiding. • 

(.^) If no objection has been filed on or bebre the date specified in the notice, [77(2)] 
or if an objection has been filed and (iisallowed, the Munsarim shall date the decree as 
of the day on which the judgment was pronounced and shalPlay it before the Judge 
for signature in accordance with the provisions of rules 7 and 8. 

(4) If an objection has been duly filed and has been allowed, the correction [77(4)1 
or alteration directed by the Judge shall be made. Every such correction or alteration 

in the judgment shall be made by the Judge in liis own handwriting. A decree 
amended in acct>rdanco with the correction or alteration directed by the Judge shall be 
drawn up, and the Munsarim shall date the decree as of the day on winch the judg- 
ment was ])ronoiinced and shall lay it before the Judge for signature in accordance 
Avith lhc 4 m)visioi*H of niles 7 and 8. 

(5) When the Judge signs the decree he shall make an autograph note stating [77(.'>)] 
the date dh which 1 he decree Avas signed. 


Order XXL 

104. When the certificate prescribed by section 41 is received by the court which I83.para.8.] 
sent the decree for execution, it shall cause the necessary details as to the result of 
execution to be entered in its register of civil suits before the papers are transmitted 

to the record room. 

105. Every attachment of moveable property under ruje 48, of Negotiable Insim- [8® I 
ments under rule 51, and of immoveable property midor rule 54, shall be made through 

a Civil Court Amin, or bailiff, unless special reasons render it necessary that any otlicr 
agency sliould be employed ; in which case those reasons shall bo stated in the hand- 
Avriting of the presiding Judge himself in the order for attachment. 

106. Wlion the property which it is sought to bring to sale is immoveable j)Topetiy [93. pnra. i.l 
within ths defirfltioii of the same contained in the law for the time being in force relating 

to the registration of documents, and the decree is not sent to the Collector for execution 
under section 68, the court, before ordering a sale shall call upon the Bub-Hegistrar within 
whose sub-district such property is situate to search bis registers and report as to Avhat 
incumbrances, if any, it appears from the registers to be liable. 

*107. Where an application is made for the sale of land or of any interest in land, 
the court shall before ordering sale thereof, call upon the parties to state whether such 
land is or is not ancestral land within the meaning of Notification No, 1887/1-288-10, 
dated 7th October, 1911, of the Tx)cal Government, and shall fix a date for determining 
the said question. 

On the day so fixed, or on any date to which the enquiry may have been adjourned, 
the court may take such evidence, by affidavit or otherwise, as it may deem necessary ; 
and may also call for a report from the CJoUoctor of the district as to whether such land 
or any portion thereof is ancestral land. 

After considering the evidence and the report, if any, the court shall determine 
whether such Iftnd, or any, and what part of it, is ancestral land. 

^The result of the enquiry shall be noted in an order made for the purpose by the 
presiding Judge in his own handAvriting. 

108. When the property which it is sought to bring to sale is revenue paying or [98, para. «.l 
revenue free land or any interest in such land, and the decree is not sent to the Collector 
for execution under section 68, the Court, before ordering a sale, shall also call upon the 
Collector in whose district such property is situate to report whether the property is 
subject to any (and, if so, to what) outstanding claims on the part of Government. 

• this rule will not come into force. tilt the 1st January, 1012. 
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[•I. para, a,] 109. Tlio reports of the Sub-Registrar and Collector shall be open to the inspection 

of the parties or their pleaders, free of charge, between the time of the receipt by the 
court and the declaration of the result of the enquiry. 

No fees are jiayable in respect of search and report by the Sub-Registrar and 
Collector. 

1*4, para 8.1 HQ, The result of the enquiry under rule 66 shall be noted in dh order made for 
the ])uri)OHe by the presiding Judge in his own handwriting. The court may in its 
discretion adjourn the in(|uiry, provided that the reaSbns for the adjournment are stated 
in writing, and tliat no more adjoujnments are made than are necessary for the purposes 
of the inquiry. ^ 

l»8l 111. If after proflam at ion of the intended sale has been made any matter is 

brought to th<5 notice of the court which it considers material for purchasers to know, 
the court sliall cause the same to bo notified to intending purchasers when the property 
is put uj) for sale. 

112. The c.osts of the proceedings under rules 66, 106 and 108 shall be paid in the 
first instance l)\ the decree-holder ; but they shall be charged as part of the costs of the 
(^\C(■ution, unless the court, for reasons to be specified in writing, shall consider that 
they shall eit her wholly or in part be omitted therefrom. 

(losel 113. When iKirmission has been given to a decree-holder to h\3 for pro|)erty. the 

eourt ordering the sale shall inform the officer appointed to conduct the sale whether ^ 
th(U‘e are any persons, in addition to the decree-holder, entitled to share m the sale 
])roceeds. 

fno1 114 .^ Whenever any civil court has sold, in execution of a decree or other order, 

any house or other building situated within the limits of a Military Oantomnent or station, 
it sludi, as soon as the sale has been confirmed, forward to (he Commanding Officer’of 
su(;h eantonment or station for his information and for record in the Brigade or other 
|)rop(‘r office, a written noti<‘e that such sale has taken place ; and such imtice shall 
contain full particulars of (he property sold a.tid of the name and addn'ss of tlie j)nr- 

’ ehasca*. 

fnoA] 115. Wh(Miev<'.r guns op other arms in resne(‘( of which lieenoes Ivivc to be taken 

by purchasers uiuhu’ the Indian Arjus Act (Act No. XI of 1878) are sold by public auction 
in (‘xecutioii of decrees by order of a civil court, the court directing the sale shall give 
due noti<!e to the Magistrate of the district of the names and addresses of the purchasers, 
and of the tinui and x)lao«i of the intended delivery to. the purchasers of such arms, so 
that jU'ofjcr steps may he taken by the police' to enforce the requiromeats of the Indian 
Arms Act. ' 

lApp®ntffxA 116. WJieii an application is mode for the attachment of livc-stocle or other 
inoveahh* pruiwrty, the decree-holder shall pay into court in cash such sum as will cover 
t he costs of the maintcnanco and custody of the property for fifteen days. If within 
three clear days before tlu^ expiry of any such period of fifteen days the amount of such 
e 08 f|i for sueli further t^eriod as the (unirt may direct be not paid into e.ourt, the court, 
on receiving a report thereof from the projKjr olfieer, may issue an order for the with-, 
drawal of the attaehnumt and direct by whom the costs of the attachment an? to be 
paid. 

lAmiti^tx A 117, r^ive-stock which has been attached in execution of a decree shall ordinarily 
be left at the place where the attachment is made either in custody of the judgment-, 
debtor on his furnishing security, or in that of some land holder or other respectftbte 
person willing to undertake the responsibility of its custody and to produce it when 
required by the court. 

[A|ip«nctix A 118. If the custody of live-stock cannot be provided for in the m%imer described 
in the last preceding rule, the animals jittachcd shall be removed to the nearest pound 
e^itablished under the Cattle Trespass Aet^ 1871, and committed to the oiistody of the 
pound-keeper, who shall enter in a register 

(a) the number and description ^ the animals ; 

[b) the day and hour* on and at which they were committed to his custody ; 

(r) the name of the attaching officer or his subordinate by whom they were coih*. ' 
mitted to his custody ; and shall give such attaching officer or subordinate! 

, a copy of the entrj'. i 

[Appendix A 119. For ev'erj* animal committed to the custody of the p<«md-keeper aa 
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said, a (diargo shall bo levied as rent for the use of the pound for eaeh fifteen or part of 
fifteen days during which such custody contiimes, according to the scale prescribed under 
section 12 of Act No. .1 of 1871. 

i^d the sums so levied shaH be sent to the Treasury for credit to the Municipal or 
District Board, ^as the case may bo, under whoso jurisdiction the pound is. All such 
sums shall be applied in the same niamier as fines levied under section 12 of the said 
Cattle Trespass Act. 

120. Tho pomid-kecjier sh^U take charge of. feed and water, animals attached [Appendix A 
and committed as aforesaid until they are withdrawn from his custody as hereinafter 
provided and ho shall be entitled to lio iiaid for their imiintonarice at such rates as may 

be, from time to time, prescribed under propm* authority. ISufh rates shall, for animals 
specified in tlie section mentioned in the last preceding rule, not exceed the rates for the 
time being fixed under section .5 of the same Act. In any case, for special reasons to be 
recorded in writing, the court may require payment to be made for maintenance at 
higher rates than those prescribed. 

121. Tho charges herein authorised for the maintenance of live-stock shall bo [Appsndix A 
paid to tho pound-keeper by the attaching officer for t he first fifteen days at the time the C)] 
anijnals arc coiiynittekl to his custody, and hereafter for such further period as the 

court nuiy d iroet,*at the commoiiecmcn t of such period. Payments for such maintenance 
so made in excess of the sum due for the number of days during whitffi tho animals may 
be in thJTcustody of the i)ound-kceper shall bo refunded by him to the attaching ofiieer. 

122. Animals attache^ and committed as aforesaid shall not be released from [Appendix A 
custody by the pound-keeper except on the Avritten order of the court, or of the attaching 

officer, 01 - of the officer appointed to conduct the sale ; tho person receiving the animals, 
on their being so released, shall sign a receipt for them ui the register mentioned in 
rule 118. 

123. For the safe custody of moveable property other than live-stock while mider [Appendix A 
attachment, tho attaching officer shall, subject to approval by the court, make such 
arrangements as may be most (jonvenient and economical. 

- 4%. With the permission of the court the attaching ofiicor may place one or more [Appendix A 
. ’Persons in special charge of such property. (J-)] 

125. Tho fee for the services of each such person shall bo payable in the manner [Appendix A 
prescribed in rule 116. It shall not be less than two annas, and shall ordinarily nbt be 

more than three and a half annas per diem. Tho court may at its discretion allow a 
higher fee ; but if it do so, it shall state in writing its reasons for allowing an exceptional 
rate. 

126. When the services of such person are no longer required the attaching ollicer [Appendix A 
shall give him a certificate on a counterfoil fonii of tlie number of days he lias served 

and of the amount due to him ; and on the presentation of such certificate to tho court 
which •ordered the attachment, the amount shall be paid to liini in tlie presence of the 
presiding Judge. 

Provided tliat, where the amount does not exceed Ks.5, it may bo paid to the Wahna 
by money order on requisition by the Amin, and the presentation of the certificate may 
bo dispensed with, 

127. When in consequence of an order of attachment being withdrawn or for soipe [Appendix A 
other reason, the person has not been employed or has remained in charge of the pro- 

perty for a shorter time than that for which payment has been made in respect of his 
services, the fee paid shall be refunded in whole or in part, as the case may bo. 

128k Fees paid into court under the foregoing rules shall be entered in the Register rAauniUx a 
of Petty Re^ipta and Repayments. ^ (i)] 

129. When any sum levied under rule 119 is remitted to the treasury, it shall be [Appwidix A 
accompanied by an order in triplicate (in the form given as form 9 of the Municipal 
Account Code), of which one part ‘will be forwarded by the Treasury Officials to the 
District or Municipal Board, as the case may be. A note that the same has been paid 
into the Treasury as rent for the use of the pound, will be recorded on the extract from ^ 
the pass book. 

180« The cost of preparing attached property for sale, or of conveying it to the [Appwdix A 
place whore it is kep^ or sold, shall be payable by the decree-holder to the attaching 
office. In the eVbnt of the decree-holder failing to provide the necessary funds, the 
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attaching officer shall rqiort his* dofaiilt to the court, and the court iiuiy thereupon isKia* 
an order for the witiidrawM.1 of the attacliment and direct by whom the costs of the 
attachment are to be ])aid. 


On/vrXXVlL 

ixij 9. Ill every ease in whieh the (^veriimeut Pleader appears for the tiovernmeiit 

as a party on its oun aceoiuil, or for the (Jovermneill us undertaking, under the pro- 
visions of rule 8(1), the defence ot {.’.suit against an ollicer of the Government, he shall, 
ill lieu of a vakalatnama, file a memorandum on^instamped paper signed b}' liim and 
slating on whos(^ behalf lie appears. Such memorandum shall be, as nearly as may be, 
in tlie terms of the following form : 


'.riTLi: ui<' THE Suit, etc. 

1, A. P., Government Pleader, ajipear on behalf of tiie Scerotary of State for India 
in Couneil [or the Government of the United TVoviiiees. <n as the ease may be) Jtespondent 
(or &<*.), in the suit : • 

oi\ on behalf of th(' Government [which, undei Order 27, rule 8 (f) of Act No. \ of 
1908, lias undertaken the defence of the suit], respomlenl [or, &-c.), in tlie suit. 


Ordtr XLILI. 

1 1381 3. In every appeal under rule 1, in every nuseellaiu'ous easi*, <iiid in (/v/// ,sni( 

dUmis'ivd for d(faiilf a formal order shall be draun up stating clearly the detcrmm<ition 
of the appeal or ease, the cost.s iiieurjvtl, and the parties, ii an}, by uhum such costs 
are to be paid. 


FORMS. 

APPENDIX P>. 

No, 20. 

APPLIGAI'IUN POU ISSUE OE SUMMONS TO A J'AK'J'V OK WITNESS. 


No. OF Suit. 

'XauKs of 'parlics 
In the Court of the. 

J)afe fixed for htaring 


.Formllo.4,] 


IStinie aiul | ' 

Nimibt'rdl lull addi’os'< ' i 

w itneasesj (‘f earh Jlaiik or 
to be j)crsoii u<Tupalian.| 
Mimuioiied. to be I 

Buiiimoned. | 


DiMlaiiec ol rcsblciicc 
Iroin Court. 


Hail. 


Hoad. 


i 


Cash i»aiil foi — 


Tra\BllniK 1 Diet 
expenses. | expeuses. 


Name aiul 
' address ol 
to whotu 
' unexpended 
travelling 
cxjienses and 
diet money 
should be 
I returned. 
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APPENDIX E. 


No. 43. 


TJie security io bo furjiishett iijulor sootioii 55 (4) shalJ be, as nearly as may by 
a bond in the following form : — 

In the Court of at 

, Suit No. of 19 

against 

A. B. of Plauitiff, 

C. D. of • ... DefcncJjiiit. 

Whereas in oxecutioji of the decree in the suit aforesaid, tlie said C. D. has been 
arrested under a warrant and brought before the court (d ; 

and whereas the said C. D. has api)lied for liis discharge on tlio 
ground that ho undertakes within one month to apply under seciion 5 of Act No. Ill of 
1907, to be declared an insolvent, iind tlic said court has ordered that the said C. D. shall 
be jcleased from custody if the said C. 1). furnish good and sutheient security in the 
Sinn of Rs. ^ that ho will a]>jiear when called upon, and that he will within 

one month from tliis date apply under seidion 5 of Act No. Ill of 1907, to be declared 
an ijisolv(5nt ; Therefore T, E. F., inhabitant of 

"• , ]iav(; voluntarily become security, and do hereby bhid myself, my heirs and 
executors to ^ as Judge of the said court and his successors 

in olHcc Dial- the said C. D, will appear at any time when called upon by tJic said court, 
and wall apply in the maimer and withhi the time hereinbefore set forth, and in default 
of such appearance or of such application, I bind myself, my heirs and executors, to 
pay to the said court, on its order, the sum of Rs. 

Witness mv hand at this day of 19 . 

(Sd.) E. F.. 

Witnesses : Hurctf/. 


\ni] 


APPENDIX F. 

No. 11. 

'the security to be furnished under ()rd(»r XXXVJIf, rule 9, shall be, as nearly as fiaoj 
may be, b^ a bond in the following form : — 

In the Court of at 

Suit No 


Amount of suit, Rupees 

Wjibueas ill the suit above specilied the plaintiif aforesaid, has applied 

to the said court that the said defendant, , may bo called on to furnish sufficient 

security to fidfil any decree that may be passed against him in the said suit, or that on 
his failure so to do, certain property of the said defendant, , may bo attached ; 

And whereas, on the failure of the said defendant, , to furnish such 

security, oi', show^ cause wliy it should not be fimnishcd, the property aforesaid of the 
said defendant, , has been attached by order of the said court : 

Therefore I , . inhabitant of , liavc voluntarily become 

security and hereby bind myself, my heirs and executors, to as Judge 

of the said court, and his successors in office, that the said defendant, , shall 

produce and place at the disposal of the said court, when required, the jiroperty horein- 
below specific, namely {here give description of property or refer to an annexed schedule), 
or the value of the same, or such portion thereof as may be sufficient to fulfil such decree 
and shall when required pay the costs of the attachment, and in default of his so doing 
1 bind myself, my heirs and executors, to pay to as Judge of the said epurt 

iuid his 8Ucce8S(j^8 in office on its order, such sum to tlie extent of rupees {here enter 


of 19 . 

... Plain till, 

... Defendant. 
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a mifflcimt mim U> cover ihc anumii of mii untk cosUt and tlie costs of the attachment) tia llio 
said court may adjudge against llio said defendant. 

Wituesb my< hand at this day of 19 . 


Witnesses : 


No. 12. 


'i’lie security' to be lurjiislietl luider Order XXXl^ rule 2 (2), shall be, as far i\H 
may be, by a bond in tlic following ic:iin 

Jji the C^ourt of t at * 


.Suit No. of 19 . 

... Plaintill, 

... Defcndanl. 

WjlKin. \s, in the suit above .sj»eeilietl, instituted by tlio said plainlill', , 

to restrain the said defendant, , from {here state the breach of coniraet or other * 

injury)^ the suiti court has, on the aj)t)lication of the said plaintitf, , granted 

an i]\junction to restrain the said defendant from the repetition {nr ihe,hmli nuance) of 
the said breach of contract {or tvrnngful wl vomphmieel of), find re(|uired security from the 
said defendant a gainst such rej)etition (or coHlmuunce) : r- 

Tlierefore 1 , , inhal)itaut of , have voluntjirily become seemit y 

and do hereby bind myself, jny heirs and executors, to * as Judge of the said 
eoui't and his successors in otliec that the said defendant, , shall abstain from 

the repetition {or continmnee) of the breach of contract, aforesaid {nr wrongful act, or 
from the coinmillal ofavy breach of contract or injury of a like kind, arisimj out of the same 
contract, or rduting to the same 2 rro‘perty or right), and in default of his so abstaining, 1 
bind myself, my heirs and executors to pay into eoiul, on the order of the court, such 
sum to the extent of rupees , as the court shall adjudge against the said 

defendant. 

Witness my band at this day of 19 . ^ 

(«igued) 

Witnesses; Surety. 


Al»l»ENJ)IX H. 

No, 4. 

Mutici to shuio cause, {General Form.) 

m 'JTiE COUJiT OK 

AT DISTRICT 

Civil Suit Xo. uk 19 

Miscellaneous No, o/JO 

resident of 

versus 

resident of 
To 

WniJKKAS the above-named made ' 

application to this court that ; you are hereby warned 

to appear in this court in jierson or by a pleader duly instructed on the day 

of 19 , at o’clock in the forenoon, to show cause againsf; the 

application, failing wherein, the said application will be heard and determined ex parte^ 
and it will be presumed that you consent to be appointed guardian for the suit. 

Given under mv hand and the seal of the court, this day of 

10 . 

Jvdge* 
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APPENDIX H. 

No. 11. 

^ Notice to mi)tor defendant, and guardian. 

IN THE fJOURT OF AT DISTRICT 

Suit No. * op 19 . 

• resident of 

• ^ plaintiff, 

rer^ite 

rosidont of 

defendant. 

Minor, defendant, 

Natural Guardian. 

WiTKRrus an application luis boon presentexi on the part of the ])laintiff in the 
ahovc^suit for^ie appointment of a guardian for the suit to the minor defendant, j^oii, 
the said nihior, and you (1) , are hereby required to take notice that 

un]eH8,yithin days from the service ujK>n you of this notice, an application 

is made to this court for the appointment of you (1) or of some frieiul 

of you, the minor, to act alS guardian for the suit, the court will proceed to appoint you 
or some other person to a<;t as guardian to the minor for the purposes of the said suit. 

(liven under mv hand and the seal of the court, tliis day of 

19 . 

Judge. 


APPENDIX H. 

No. 16. 

M'he security to be furnished under Order XXV, rule I, sliiill l>e,as nearly as may l>e, 
])y ])onil in the following form : — 

In the Court of at 

Suit No. of 19 . 

... Plaintiff, 

... Defendant, 

• 

• W HEREAS a siut has been instituted in the said court by the said plaintiff 
to recover from the said defendant the sum of rupees and the 

said plaintiff is residing out of British India (or is a woman) and does not 

possess any sufficient immoveable property within British India independent of the 
property in the suit : 

Therefore, I, inhabitant of , have voluntarily become security, and do 

hereby bind myself, my heirs apd executors, to as Judge of the said court 

and to his successors in office that the said plaintiff , his heirs and executors, 

shall, whenever called on by the said court, pay all costs that may have been or may be 
incurred by the said defendant, , in the said suit, and in default of such pay- 

ment I bind myself, my heirs and executors, to pay all such costs to the said court on 
its order. 

Witness my hand at this day of 19 . 

(Signed) 
Surety. 


in»J 


Witnesses : 



APPENDIX 


PUNJAB. 

Annulments, Alterations and Additions to the Rules in the First 

SrUEDULlO OF THE (JODR MADE BY THE HiGH ('oURT, PUNJAB. 

The Punjab Government’s Orders, etc. 

f 

• ( 

Under the ('ode of Civil Procedure corrected up to Docomber, 1914. 

Year and page of 

Subject. Niiml)er and dale^ the rimjab Gazette. 

Rules under Section 128 (b) of the (Jode No, 5 G. 

(Act V of 1908)forthemaintenaneofland Date, 1. J. 09. J909, Part ill, p. 1. 

custody of live stock, etc. No. 2212 G. 

Date, 12. 5. 09. J909, Part IJJ, 

671. 

Extension of the Code (Act V of 1908) to No. 1 A. 
the Scheduled districts in the Punjab. Date, 1. 1. 09. 1909, Part?, pi J2. 

\ 

Cancelling 1 1 former Notifications under No. 1 B. 

the CJodes of 1877 and 1882. Date, 1. 1. 09. Ditto. 

Appointment with reference to Sect ion 2 (7) No. 1 C. Ditlo. 

. of the Code (Act V of 1908). Date, 1.1. (H). 

Rules under Section 70 (1) (c) of the Code No. 1 D. 

(Act V of J90S) as to a])}K‘als from Date, 1.1.09. Ditto. • 

cortHln oj’dcrs. 

iSanetioniug exercise of jiowers under No. 1 E. 

Soctjoii 93 of the Code (Act V of 1901). Date, 1.1. 09. 1909, Part T, p. 13. 

Exempting iiorsonal appearance in Court No. 1 F. 
umler Section 133 of the Code (Act V Date, 1. 1. 09. Ditto, 

of 1901). 

Empowering District Judges to appoint No. 1 G. • ^ 

Commissioners to take afli davits, mJe Dale, 1.1.09. Djtlo. 

Section 139 (c) of the ('ode. (Act V of 
1008). 

Under 0. XXVII,* r. 2, authorising ^lersons No. 1 H. 
to act for (jlovernment. Date, 1, 1. 09. Ditto. 

* In the Gazette it is O. XXVf, wliieli is apparently vTong. • 
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CHIEF COURT, PUNJAB. 

THE PUNJAB GAZETTE, 

, 1909, Part III, p. 2. 

NoUfiraiion No. 6 0, dated I. 1. 09. 

« 

In accordance with tho provisions of Section 2:jof Act X, 1897, tlie General Clauses 
Act, the following draft rules madejunder section 122 of the Code of Civil Procedure, 
1908, by the Hon’ hie the (jhiof Court of the Punjab to regulate its own procedure and 
the procedure of the civil courts subject to its superintendence, are published for the 
information of persons likely to be affected thereby. Notice is hereby given that tho 
draft rules will be taken into consideration by tho Hon’ble Judges of the Chief Court on 
or after tlie 31st day of January, 1909. Any objections or suggestions which may be 
made to the draft rules should reach the Registrar of tho Chief Court by tliat date. 
After rule 7 of Order II, insert 

“8. ( 1 ) Where an objection, duly taken, hiis been allowed by the Court, the plaintiff 
• sliiall be jierniittcd to select the cause of action with whicli lie wiU proceed 
and sliall, within a time to bo fixed by the Court, amend tho plaint 
by striking out the remaining causes of action. 

(2) Wlion the plaintiff has selected the cause of action with which he will pro- 
(joed, the Court shall pass an order giving him time wit hin which to submit 
amended plaint for tho remaining causes of action and for making up 
tlie Court-fees that may be necessary. Should the plaintiff not comply 
with the Court s order, the Court shall proceed as provided in rule 18 
of Order VI and as required by the provisions of the Court-fees Act.” 

3 o ndc 10 of Order V, the following proviso should be added : — 

” Provided tliat in any ease if the plaintiff so wishes, the Court may attempt 
to serve the summons in the first instances by registered post instead of 
in the mode of service laid down in this rule ; and provided always that 
should the defendant not appear in answer to the summons so issued, 
the Court shall have service effected in accordance with the provisions of 
this Order.” 

fii t he second paragraph of rule 2 of Order VII, after the words “and the defendant” 
insortr “ or for moveables in the ])ossession of the defendant, or for debts of which the 
value ho cannot, after the (‘-xerci.se of reasonable diligence, cstimafe” ; after the w'ords 
“ ihe amomit ” insert “ or value.” 

Order IX, rule 9 (1) ; — To rule 9 (1) the following proviso should be added : — 

“•Ih’ovided that the plaintiff should not be prochuled from bringing another suit for 
I’cdcmption of a mortgage, although a former suit may have been dismissed for default.” 

Order XXI, rule 2!) After rule 29 of Order XXI the following rule should be 
inserted: 

“ 29A. When a suit under rule 63 of this Order is jicnding, the Com-t in which such 
suit is filed may, if it considers that execution of tho former decree should bo staj^ed, 
intimat-e the fact to the executing court, which shall thereupon stay execution imtil 
the suit is decided.” 

In Order XXI, rule 75, after the word “stored ” shall be added tho words “or can 
ho lold to greater .nU antage in an urndpo state, such as green wheat or gram.” 

Order XXX, rule 1.- To rule i of Order XXX tho following explanation shall be 
added;— 

Explanation.-- “ This rule applies to a joint Hindu family trading partnership.” 

Order XXXII, rule I.--T 0 rule l the following paragraph shall be added:- 

“ Such j)erson may be ordered to pay any costs in the suit as if ho were tho 
plaintiff.” 


• Amended and oonflrined by Notifleation No. 2212 O, dated 12. 00. 

• * In the (laF.ettc it in 63. That is annarentlv wroue. 
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1st Schedule, Order V, rule 18, form ll.-For the 3rd and «h parts of (8) in 
the form read:— 

(3) The said and his house in which he ordinarily resides being 

peraonallv Itnown to me 

pointod out to ine by i i i* 

I went t .0 said house in and there on the day of 19 . 

at o’clock in the ^A^uoon, I did not find the said 


1 enquired from 

I was told that 
back till 


fighbojin 


had gone to 


and would not be 


(Signature of protjess-server.) 

By order, &c., 

A. L. J) ANSON, 
HfipHrar. 


THK JTINJAB GAZhlTTR. 


1909, Bart 111, r. 571. 

Notification No. 2212 G, dated 12. 5. 09 

The draft rules uutde under section 122 of the Code of (Hvil Procedure, 1908, and 
published with this Court’s notification No. 6 G, dated theTlst of January, 1909, have, 
subject to the under-mentioned amendment, been confirmed by the Local Government, 
and are published for general information : — 


Amendment. 


Tn notification No. 6 G, dat/od the 1st of January, 1 909, for “ In Order XX, rule 76 (2), 
etc.,” reivd “ Tn Order XX f, rule 75. etc.” 


By order, &c., 

A. L. Oanson. *' 
Rpgistrar, 



APPENDIX U. 


iUIRMA. 

Annulments, AiiTERATioNs and Auditions to the Joules in the Kirst 
Schedule ok the Oode made by the Hkhi Court, 1?urm\. 


Burma Government Notiflcation, etc., 

• l)nder*the Code of Civil Procedure corrected up to December, 1914 . 


<• 

Subject. 

Cancellation of notification issued under 
the old C/ode. 

Number an«l Unte. 
Xo. 31. 

Date, 23. 2. 1910. 

Year aud page of 
Jtunna (Jiizette, Hurt 1. 

1910, p. 163. 

Under Section 2 (7) of the Code (Act V of 
1908), appointment of Officers to perform 
functions imposed on the Government 
pleader under 0. XXXIIl, rr. 6 and 9 of 
the said Code. 

No. 32. 

Date, 23. 2. 1910. 

Ditto. 

Under Section Hf) (1) of the said ( Vide for 
the detention of persons ordered to be 
detained by Court. 

• 

No. 33. 

Date, 23. 2. 1910. 
No. 43. 

Date, 6. 3. 1912. 

Ditto. 

1912, p. J55. 

Under Section 55 (2) of the said (\m]c 
directing notice to be given before arrest 
of certain employees. | 

No. 60. 

Date, 20. 4. 1910. 
[No. 14. 

[Date, 17. 1. 1912. 
|No. 94. 

[Date, 12. 6. 1913. 

1910, p. 347. 

1912, p. 24. 

1913, p. 357. 

Under Section 57 of the said Code fixing 
scale of subsistence allowance. 

No. 35. 

Date, 23. 2. 1910. 

1910, p. 166. 

Under Section 61 of the said Code declaring 
partial exemption of certain agricultural 
produce from attachment or sale in 
execution^ 

No. 116. 

Date, 4. 8. 1913. 

1913, p. 486. 

Under Section 93 of the said Code appoint- 
ing Government Advocate to exercise 
Advocate General’s powers under 
Section 91 and 92 of the said Code. 

No. 36. 

Date, 23. 2. 1910. 

1010, p. 166. 

Exemption from personal appearance in 
Court under Section 133. (1) of tHe said 

No. 37. 

Date, 23. 2. 1910.' 

. 1910, p. 166. 


Code. 
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Subject. 

Under Section 137 (2) of the said Code 
declaring what the language of certain 
Courts shall be. 


Under Section 138 (1) of the said Code 
directing in what cases evidence shall 
be taken down with the Judge’^i own 
hand in the Knglish language. 

• 

With reference to Section 139 (c) of the 
said Code empowering District Coui-ts 
to appoint Coinniissioners to take 
affidavits. 

Directions under 0. XXI, r. 48 (1) of the 
said (bd<‘ as to service of notices of order 
attaching the salary or allowances of 
certain oflicers. 

Rules under 0. XXVJ, r. 9 (prov.) of the 
sjiid Code as to fhe persons to whom 
commissions shall he issued. 


With reference t o f). XXVdT, rr. J and 4, of 
t.he said Code appointing the Government 
Advocate to be the recognized agent of 
the Government, for certain purposes. 


Number and date. 
[No. 38. 

Year and page ol 
Bartna Gazette, Part 1. 

|Date. 23. 2. 1910. 

Ditto. 

INo. 128. 

[Date, 15. 8. 1910. 

1910, p. 764. 

• 

No. 39. 

Date, 23.8. 1910. 

1910, p. 166. 

• 

No. 40. 

Date, 23. 2. 1910. 

1910, p. 166. 

No. 77. 

Date, 10. G. 11. 

1911, p 394. 


• • 


No. 38. 

Date, 17. lofs. ini.'i, )). 148. 


No. 41. 

Date, 23. 2. 1910. 1910, p. ICO. 


THE BURMA GAZETI R, 

March 19th, 1910, Baht IV, r. 2!tl. 

The l5th March, 1910. 

No. 3 (General). — Und(M‘ the powers conferred liy section 122 ot the Code of Civil 
I.V(,i.e(1ure, 1908, and with the previous Banction of the Local Government, the Chief 
Court of liOwerBurmadirects that the following alterations shall be made in the First 
iScheduie, A})pendices E and F : — 

( 1) Inthehoadiiigof Form NOi 5 of Appendix E,/or the words and figures “r>rder21, 
Rulv' G,’' the word and figures “ section 41 ” shall be substituted. 

(2) In Appendix F the last two forms shall bo numbered respectively 9 and 10 
instead f>f 6 and 7. 

11. C. S. Keittf, 
Registrar. 

Dated Rangoo7i,t}iel'7th March, ld}0. * 

No. 4 (General).— In exorcise of the powers conferred by section 122, 5)de of Civil 
Procedure, 1908, and with the sanction of the IjOiuiI Government, the Chief Court of 
Jjower Burma directs that for sub-rule 1 of Rule 18, Order XXVI, First Schedule to 
tlie CJode of Civil Procedure, 1908, the following shall be substituted: — 

“ When a commisBion is issued under this order, the parties to the suit shall appeiwr 
before the Commissioner in person or by the agents or j)leaders, iiuloss otherwise directed 
l>y the Court, within fifteen days.” 
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The 3M Mwtcht 1910. 

No. 7 (General). — In exercise of the powers conferred by section 122, Code of Civil 
Procedure, 1908, and with the sanction of the Local Government, the Chief Court of 
Lower Burma directs that for Rule 18^ Order XXI, First Schedule to tlie Code of Civil 
Procedure, 1908,* the following shall be substituted;— 

(1) When application is made for execution of a decree relating to immoveable 
property included within the Cadastral or Town Survey and the decree docs not contain' 
a plan of the property, or for execution of decree Ijy^ the attachment and sale of such 
property, the application must be accompanied by a certified extract from the late^jt 
Kwin or town map, with the boundary of the land in question marked with a distinctive 
colour. Tlio particulars speedfied in the annexed instructions, which have been issued 
regarding the filling up of forms of process concerning immoveable property, must also 
be furnished so far as they are not given in the plan. In the case of other immoveable 
property a plan is not required, but such of the particulars in the annexed instructions 

»as can be given must be supplied ; — 

1. If the property to be sold is agricultural land which has been cadastrally sur- 
veyed and of wliifili survey maps exist, the area, Kwin number, latest holding number 
(if difforcyit kinds* 4 )l holding, c.g. rice land and garden lioldmgs, are numbered in different 
series, the kind of holding must ho stated), field numbers (if the property does not 
coincide V 4 »th one complete holding, year of Kwtn map from which the holding number is 
taken), and revenue last assessed upon the land, must be given. 

2. In the case of other agricultural land, the area and village-tract within whioii 
it falls, distance and direction from nearest town or village and boundaries should be 
s[)eciriod. 

.3. In the ease of land in large towns the area, block or quarter name or number, 
the lot number (if there are separate series of lots, the series sliould be stated, and whore 
the land forms part only of a lot, particulars regarding that part), the holding number in 
the latest town survey map, if any, and year of tlio maj), the rent or revenue last assessed 
on the land, must be given. 

t. fa the case of buildings situated in a large town when the land on whicsli such 
HCTiildings stand is not affected, the name or number of the street, or, if the street has 
neither name nor number, the quarter or block name or number, the number of tho 
building in tho street or, if it has no number, tho lot number, must be given. 

fi. In the i'ase of imtnoveablo proj)erty situafod in a sinall town or village, such of 
the particulars in paragraphs 3 and 4 above as can be given should bo given. 

6. Tho purpose to which land or buildings are put, tho material and ago of buildings, 
all incumbrances and Municipal taxes should be stated, 

7. The judgment-debtor s share or interest in the jnoperty should be specified. 

(2) «The cost of th(' ccrlified extraef shall he reckoned in the costs of the application. 

R. C. tS. Keitk, 
Jifgiftirar. 


THE BURMA GAZEIThb 
July 16th, 1910, Part IV, p. 709. 

The mh Jvly, 1910. 

No. 14 (General). — In exercise of the powers conferred by section 122 of the Code 
of Civil Procedure, 1908, and with the sanction of the Local Government, the Chief ConH 
of Lower Burma directs that the words “ or such forms as may be prescribed by the (3ucf 
Court, Lower Burma ” shall be Inserted after the word “ Appendices ” in Rule 3 of 
Order XLVIII in the First Schedule to the Code. 

W. B. Br\ni>ek, 

OJfg, Itegidrar. 
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THE BURMA GAZEn'E, 

September 17th, 1910, Part TV, p. 991. 

Daied ]tangoo% the \Wi September, 1910. 

• 

No. 17 (General). — In exercise of the powers conferred by section 122 of the Code 
of (yivil Procedure, 1908, the Chief Court of Lower Burma directs that the following 
alterations and additions which are sjiecified in Part f of this Notification shall be made 
in the Orders and Rules contained •in the First Schedule of the said Code. 

^See List of Chief Court ^Notifications.] 

Part I. 

In Order V, the following shall be inserted as Rule 21A:— 

“ 21A. When any summons is sent for service by a Court to any Court situated* 
beyond the Limits of Burma, it shall, unle.s8 it is written in English, bo accompanied 
by a translation in Fnglish or in the language of the locality in which it is to be served.” 
In Order V, the following shall be added as Rule 23A : — / , 

[Substituted by No. 15 General of 19. 8. IL] 

To Order XIII, Rule 1, the following shall be added as 8ub*rule (3) - 
“ (3) The Chief Court of Lower Binma directs that ^ch lists shall be prepared in 
Form which will be given free of charge to parties wishing to tender documents 

in evidence.” 

To Order XIII, Rule 4, the following shall be added as sub-rules (3), (4) and (5) 

“ (3) The Court shall mark the documents which are admitted on behalf of the 
plaintiff or j)laintiffs with capital letters in the order in which they are admitted, thus, 
A, B, C, et(!.. and the documents admitted on behalf of the defendant with figures, thus, 
1, 2, 3, etc. 

“ (4) When a number of documents of the same nature are admitted, as, for example, 
a series of receipts for rent, the whole series shall bear one number or (capital letter, a 
small number or small letter being added to distinguish each paper of the series. 

“ (6) Every document on admission shall be entered in a list in Form pre- 
pared by the Bench Clerk and signed by the Judge.” • 

To Order XIII, Rule 5, sub-rule (3), the foUowing shall be added ^ 

‘‘ A note of the return should be made in the list in Form 
^ 3 o Order XIII, Rule 7, sub-rule (2), the following shall be added 
“ Who shall give a receipt for them in column 6 of the list in Form 
Jn Order XIII, Rule 10, sub-rule (3) shall be re-numbered as (5) and the 
following shall be inserted as sub-rules (3) and (4) : — 

” (3) If the Court thinks fit to send for the recoiri, it shall do so by sending a formal 
prooeeding to the Court whose record is required. No summons to produce any record 
shall be issued to any Record -keeper, Chief Clerk, or Official of any Couit. 

“ (4) Whenever a Judge sends for the record of another suit or case, or other official 
papers, and uses any part of such record or papers as evidence in a trial before, him, hd 
shall direct that an authenticated copy of the part so used shall be put up with the trial 
record, and shall further direct at the expense of which party such copy shall be made.” 
In Order XIII, the following shall be inserted as Rules lOA and IQB 
“ lOA. Exhibits, with their accompanying lists shall not be filed with the record 
until after the termination of the trial. » 

“ lOB. If any exhibit included in the index of contents of the trial record k with- 
drawn after judgment, the fact should bo noted in the column of remarks of the index, 
and it should be stated whether a copy has been substituted or not.” 

In Order XVI, Rule 2, the following shall be substituted for sub-rule (8) 

“(3) Subject to the provisions of sub-rule (2), travelling and other expenses 

* Ainfiiided by No. 24 Oenernl of liS, 10. 11. 



APPENDIX a — BURMA. 


1533 


witnesses, in Courts subordinate to the Chief Court other than the Court of Hmali Causes 
of Rangoon shall be payable ou the following scale : — 

“ (a) Ordinary louring class of Native ^. — The actual railway or steam-boat faro 
to and from the Court by the lowest class, so far as these can be ascertained, or, where 
the journey caimot be performed by rail or steam-boat, actual travelling expenses up 
to a limit of Rs.2 a day by boat and of four amrns a mile by road, and an allowance for 
each day’s absence from home, including one day in attendance at Court, of six annas to 
those who are residents of places either than the place where the Court is held, and of 
four annas to those who are residents of the place ^^ere the Court is held. 

“(b) Petty village officers. —Douhlgi the above rates of daily allowance, same rates 
as above for railway or steam- boat fare or actual travellinff expanses by boat or road up 
to tho limit of Ks.2 a day by boat and of four annas a mile by road. 

{o) Persons of higfier ranks of life, siLch as Clerks, Trades-pcoph, Yimihugyis 
and Circle Tlmggies. — Second-class railway or steam-boat fare to and from tlic Couili 
or, whore the journey cannot be performed by rail or steam boat, actual travelling 
expenses up to a limitf of R8.4 a day by boat and of six annas a mile by road, and an 
allowance not to exceed, except in special cases, Rb. 3 for each day’s absence from homo 
to Eurojjeans or Kurasians and Rs.! to Natives. 

“ — A iton-official who does not pay income-tax, oven though he may describe 

himself as a clerk or a tradesman, is not entitled to be treated as falling undm* 
class (c). • 

“ (d) Persons of superior — ^The actual sum likely to be spent in travelimg to 

and from the Court, with an allowance, according to cheumstunces, not to exceed, 
except in very special ciises, Ils.5 for each day’s absence from home to European or 
Eurasians and Rs.2 to Native gentlemen. 

“(e) W finesses follomng any profeMion, such as Medicine or Law . — A special 
allowance to circumstances. 

. “ Note. — When tho joiuney has to be pcrfomiccJ partly by rail or steam-boat and 
partly by road or boat, the fare shall be paid in re.spcct of the former and the mileage or 
boat-allowance in respect of the latter part of tho journey. Railway servants summoned 
by a Civil Court as witnesses, and travelling by rail to attend the Court, should be paid 
the railway faro to which they are entitled under the rules for the payment of witnesses 
without regard to the fact that they may have travelled under a pass and not on actual 
payment of the fare.” 

To Order XVI, Rule 9, the following shall be added 

“ Where the person summoned is a public oflicer or servant of tho Railway Company 
sufficient time shall also be allowed in order to give the witness an opportunity of com- 
municating with his departmental superior, so os to arrange for the discharge of his 
duties during his temporary absence from his post.” 

In Order XVin, the following shall be inserted as Rule 6A :~ 

“ 6A. Where there are no interpreters paid by Government, and it is found neces- 
sary to employ an interpreter in a Civil case, he shall be paid such fee, ordinarily not 
exceeding 118.2 per diem, as the Court may fix. The fee shall be advanced by the party 
at whose instance the interpreter is required, and shall be treated as costs in the case. 
All payments of interpreters’ fees shall bo made through the Court aud duly entered in 
Bailiffs Register II,” 

To Order XIX, the following shall be added as Rules 4 to 12 : ~ 

^ “ 4. The officer administering the oath to the declarant of an affidavit should first 

make the declarant take the oath or affirmation. Then he should make the declarant 
repeat the wh^e of the statement written in the affidavits coming from him. Then 
the declarant should sign the affidavit, and lastly the officer administering the oath 
should sign and date it. 

^ “5, Every affidavit to bo used in a Court of Justice should be entitled * In the 
^ ' Court of at naming the Court*. 

there is a case in Court, the affidavit in support of or in opposition to an application 
i^peoting it, must also be entitled * In the case of ' 

** K is no case in Court, the affidavit should be entitled ‘ In the matter of the 
^petition of ^ * 

\v Every affidavit contaiiiing any statement of facts shall be divided into 
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paragnipliH, uiul ovcj-y |>aragrapli shall bo uumborcd coiisecutivoJy and, as nearly jis 
may bo, shall be confined to a distinct portion of the subject. 

“ 7. Evoj’y i>crsou, other than a plaintill or defendant in a suit in which tho applica- 
tion is made, inukiiig an affidavit shall be described in sucli a manner as will serve to 
identify him clearly, that is to say, by tho statojiient of his full name, tho name of his 
father, his profession or trade, and the place of his residence. ' 

“ 8. When the declarant m any affidavit speaks to any fact within his own know- 
hnlge, he must do so directly and i) 08 itively, using tho»\vord8 ‘ 1 affirm ’ (or ‘ Make oath ’) 

‘ and say.’ ^ 

“ 0. When the particular fact is not withm^the declarant's own knowledge, but is 
stated from informatioK obtained from others, the declarant must use the expression, 

‘ i am informed ’ (and if such bo the case, should add) ‘ and vorUy believe it to be true,’ 
or he may state the source from which he received such information. When the state- 
luent rests on fact disclosed in documents or copies of documents procured from any Court 
of Justice or other s(nirce, the deponent shall state what is the source from which they 
were procured and his information or belief as to the truth of the‘facts disclosed in such 
documents. 

“Id. livery j)ei'soii nuikmg an affidavit, if not jxjrsonally known to the Com- 
missioner, shall be identilied to the (’onmiksioner by some person Miown to, him, and 
the Commissiouer shall specify at the foot of tho petition, or of the affidav it (as the case 
may be), the name and description of him by whom the ideiitilication is m»dc, as well 
as the time and phico of the identifieation and of the making of the affidavit. 

“11. If any person making an affidavit is ignorant of the language in which it is 
ritten, or appears to the Commissioner to be illitcrale or n«)t to fully understand the con- 
tents of the affidavit, the Commissioner shall cause the affidavit to be read and exjdamed 
to iihn in puipose, tiu5 intei jireter shall be swoni to interpret trul>'. When an affidavit 
is reail and explained UkS herem provided, tlic Commissioner shall certify in writing at 
the foot of the affidavit tiiat it has been so read and explained, and that tho declarant 
seemed j)erfeclJy to understand the same at the lime of making the affidavit. When an 
interpreter is employed the Commissioner shall state in his certificate tho name of the 
iiiterpr(*-ter, and the fact that ho was sworn to interpret truly. 

“12. In administering oaths and affirmations to declarants the Commissioner shall 
be guided by the provisions of the Indian Oaths Act, 1873.” 

To Order XX, the following shall be added as Rules 21, 22 and 23 

“ 21., As sc'on as the decree of a Court of first instance in a sidt ^’dating to land 
in adisti’ict in which there is a Land Itocords establishment has become final, or if the 
decree has been appealed against, when the decree in appeal has become final and tho 
interest of any party of the suit in any land included in tho suiwey has been affected 
tboi’el'y, the Court of first instance shall certify the nature and extent of such change of 
iiitei cst in each plot of land in suit to the Superintendent of Land Records of tho district 
in which the land is situate. A copy of tho certificate in every such case should also be 
sent to the Sub-Registrar within whose sub-district the land is situate. 

“ 22. The certfficate sludl be in Form (Civil) 96, and shall be signed by the presiding 
officer of the Court. 

“ 23. Copies of all certificates sent to Superintendents of Land Records and Sub- 
Registrars under these rules shall be kept in a separate annual file.” 

In Order XXI, the following shall be inserted as Rule lOA 

“ lOA. If no application is made by the decree-holder within six months of thd" 
da(,c of tlie receipt of the papers, the Court shall return them to the Court which passed 
the decree w ith a certificate stating the circumstances as prescribed by sj^ction 31,” 
in Order XXI, the following shall be inserted as Rule ESA 

“ 38A. The actual cost of conveyance of a civil prisoner shall be boifie by the Coiu:i , 
ordering his arrest or requii'ing his attendance at Court, as the case may bo, and shall - 
not be charged to the judgment- creditor.” 

In Order XXI, Rule 39, the following shall be inserted as sub-rule (2A) 

“ (2A). When a civil prisoner is kept in confinement at the instanoerof mwe than on* 
decree-holder he shall only receive the same allowance for his subsistence as if h© 
detained in confinement upon the application of one decree-holder. .Each decrootholdfo;,^ 
sliall, however, pay the full allowance for subsistence, and when debtor is rel^aso^.^ 
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tUc biilanw sljall Im tlividwl rateably among the dcciw-holiJcrs, and paid to 
them 

In Order XXI, the following shall be inserted as liules 45A, 45B, 46A, and 57A 

respectively : — 

[45A and substituted by Notification No. 11 (Ueneral) of 15. 10. 12 (see p. 1541, 

'pOat.)] 

‘‘ 46A. When a debt alleged to be duo by a third party to a judgment-debtor has 
been attached under Itiile 46 aiici has not been paid into Court under sub-rule (5) of 
that rule, the (burt may, on the application of 4hc decree -holder, issue a notice to 
such third party in Korin Civil 74. •A copy of such notice shall also, if 2>os.sible, be 
served on the judgment-debtor. \Mien at the hearing of such notice the third party 
shows no cause, and admits the debt to be due, the Court may intimate to liim that 
he should pay into Court the amount admitted him to be due, or so much thereof 
as may be sufficient to satisfy the decree, and that if he fails to do so, he may be subjected 
to a suit. 

“57 A. A jiidgfueiit-dcblor ma> secure release of his attached property by giving 
secuj’ity to the value thereof to the (Viurt." 

In Order X)CI the following shall be subsUtuted for Rule 65 

“06 (1) Salbs shall be conducted b\ the Bailiff or Depty Bailiff, but the dulv 
may bo entrusted to a process-scrvtT when the property is moveable property not 
exceeding R h. 50 iji valium, and whoa, in the opuiion of the Court, for reasons rocoided 
in the diary of the jh'css, tJic Bailiff or Deputy Bailiff cannot personally conduct the 
sale. 

“ (2) Subject to the tonus of the.proviso to Rule 43 and of Rule 74, some one day 
in tiaeh wwk sluill be sot a^iart and re^larly obscTved for holding sales in execution of 
decree; and some well-known place in the vicinity of the Court-house or the public 
bazaar shall be selected for the purpose. 

“(3) Subject as afoi-osaid, and unless the Court is of opinion that for any sijeciai 
reason a sale on the spot where the property is attached or situated will be more bimeficial 
^ to the iiKigment-dobior, all })roperty, whether moveable or immoveable, attached in 
,,^!iocutiou of decree shall be sold at the time and place selected. 

“ The day to be set apart, and the place selected for holding the sales, and any 
changes therein, sliall be re|)ortod for the information of the Chief Court. 

“ (4) The following scale is laid down as to the amount which may bo deducted 
from the proceeds of the sale of property sold in execution of the decree, as the expenses 
of sale, and paid to the officer conducting the sale under the oiders of the Court as his 
authorized commission 

When the proceeds of sale do not exceed Rs.500 — 5 j)er cent. 

Where they exceed Rs.600 and do not exceed R8.50(J0 — 5 jier cent, on the first 
' Rs.50(f and 2 per cent, on the remainder. 

Whore they exceed Rs, 6000— at the above rate on the fii’st Rs.5000 and one 
per cent, on the remainder, 

[7'^e 141^ March, 1014. 

No. 3 (General). — ^In exercise of the powers conferred by section 122 of the (Jode 
of Civil Procedure, 1908, and with the sanction of the Local (Jovcriuueut, tlio (*hiof 
Court of Lower Burma directs that the following addition shall bo made to Rule 65 of 
Order XXI of the First Jiicliedule : — 

The following shall be added to sub-rule 4 : — 

“The calculation of the commission shall be on the whole amount realized in 
pursuance of one application for execution.”] 

“ (6) Subject to the provisions of sub-rule (13) of Rule 46B, no further sum beyond 
this authorized commission and the cost of conveyance of property to the place of 
sale shall be deducted from the sale-proceeds. 

“ Note.— A s regards the travelling allowance of Bailiffs going out to soil property 
on the spot, see Article 1039 and item 29 of Appendix 20, Civil Service Regulations. ^ 
* , “ (6) When ^ sale of immoveable property is set aside under the provisions of 

92 (1) below, commission shall loe paid to the Bailiff for selling the property. 
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“ (7) No officer of a aubordinaie Couri shall receive any larger commission or fee 
in reHjMJct of any sale of property (mortgaged or otherwise) hold in execiitiqn or pur^ 
suance of any decree or order of the Court directing or authorizing such sale than that 
allowed by sub-rule (4) above. 

“(8) The gross proceeds of sales shall bo entered in Register II, and in Bailiff’s 
Register I and shall bo ])aid into the lYeasury.” 

In Order XXI the following shall be inerted as Rule 81A and added as Rule 104 

respectively : — 

“ 81A. Whenever guns or othef arms in respect of which licences liavc to be taken 
by inirchascrs under the Indian Anns Act, 1878, ale sold by public auction in execution 
of decrees, the Court dkocting the sale shall give due notice to the Magistrate of the 
district of the names and twidresscs of the purchasers, and of the time and place of the 
intended delivery to the purchasers of such arms, so that proper steps may bo taken 
l)y tlio police to enforce the requirements of the Indian Arms Act.” 

“ 104. If, in execution of a decree, any interest in land which has been surveyed 
is s^ld the names and addresses of the purchaser or purchasers, and the interest thereby 
acquired, shall bo certified to the Siqwriiitcndent of Land Records as soon as the sale 
has been confirmed under Rule 92 (i).” ,, 

Order XXVI the following shall be added as Rules 19 to 26 lespcctively 

“Fees to Comaussioneks eoe Local Investigation^ ano Commissioners of 
Partition or to take Accounts, or for the Examination of Witnessed. 

“ 19. [As amended by Notification No. 24 (General) of 23. 10. 11.] Civil Courts 
in issuing commissions will be guided by the provisions of Rule 15, and subject to the 
provisions of Rule 23, will exercise their own judgment in fixing a reasonable sum for 
the expenses of the commission. 

“ 20. Under Governmenf, of India Resolution in the Homo Department (Judicial 
No, 101101, dated the 21at July, 1875), Judicial Officers are prohibited from accepting 
any remuneration for executing commissions issued by Courts of other provinces, 

'■ 2 J . 1 1 is to be understood that no part of the fee sent for the execution of a coffin 
miosion is to be accepted, either personally or on behalf of Government. The execution 
of a commission is an official act which Judicial Officers arc bound to perform when 
called upon, and is not work undertaken for a privato body. 

“ 22. In all cases tbe unexpended balance, which remains after all charges have been 
deducted, should bo returned to the Court issuing the commission. 

“ 23. The following fees are to be allowed to Commissioners of partition or to tako 
accounts, or for the examination of witnesses, namely : — 

• Commissioners* fees for every effective meeting shall not exceed throe gold mohurs 
fbi the first two hours and one gold mohur for each succeeding hour. 


“Pees to Comaussioners for Administering on Oath or Solemn Affirmation 
TO A Declarant of an Affidavit. 

“ 24. When under the orders of a Court in the Town of Rangoon, of a Divisicmal 
Court, or of a District Court, an oath or solemn affirmation is administered to a dedarantr 
of an affidavit at his request elsewhere than at the Court, a fee of Rs. 16 shall be paid by^ 
the said declarant : 

** Provided that — f ■ 

(а) the administration of the oath or of solemn affirmation elsewliere 

Court shall be authorized by the Court by order in writing? . m 

(б) if more than one affidavit is taken at the same time and pl^e, the fee shall 

be Rs.S for each affidavit after the first ; ■ . 

(c) in no case shall the foes for taking any number of affidavits at the 

iime and place exceed Rs.SO ; 

(d) in pauper suits and appeals, when the affidavit of a pauper is takeiii 

*■ shall be charged. ' 

“ 26. Affidavits taken under Rule 24 shall bo taken out of Court' houifii 
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“ 26. No fee shall be charged for the administration of an oath under the order 
of any Court other than those specified in Rule 24.” 

^ Older XXXVII, Rule 2, the following shall be inserted as sub*rule (lA) i — 

(lA). T.he sum which shall ordinarily bo entered in the form of summons as the 
sum which the plaintiff wiU be allowed for costs in the decree, shall be ascertained and 
fixed by adding up the amounts of the foUowing : — 

Court-fees on plaint and petitions — the full value of the stamps necessary. 

Process fees — the full value of the stamps necessary. 

Advocate’s or pleader’s fee ^here an advocate or pleader has presented the plaint) — 

If an advocate or pleader of the first grade— Kfe. 17. 

If a pleader of the second grad<^Rs.lO. 

If a pleader of the third grade — ^Rs.5.” * 

In Order XXXVII, Rule 2, sub-rule (2), the following shall be inserted after the 
words pursuance thereof ” : — 

or of his applying, for such leave w'ithin ton days from the service of the summons 
on him and on proof that the summons was duly served on him more than ten davs 
before.” 

To Order XLI, Rule 1, the following shall be added as sub-rule (3) 

(3) The appellant shall present, along with the petition of appeal, as many 
copies fin plain paper of the grounds of appeal as there are resjDondonts.” 

In ^pendix E the following shall be inserted as Form 16A 

. • “F0RM15A. 

Form of Certificate of the Payment of Fees for the Custody of Attached Properly. 

IN THE COURT OF 

Civil Case No. of 19 . 

TO THE BAILIFF. 

Reference; The warrant of attachment of in the possession 

of issued for execution on the at • 

^ ^ • 

Certified that a further sum of Rs. has been paid in stamps for custody 

fees under Rule 2, Article 3 (6), of the Process-fee rules in respect of the above-mentioned 
attachment. 

belted • Co mi Cleric^ 


THE BURMA GAZETTE, 

Decembee 3rd, 1910; Part IV, vp. 1260-12ol. 

The 25fk November, 1910. 

No. 22 (General). — ^In exercise of the powers conferred by section 122 of the Code 
of Civil Procedure, 1908, and with the sanction of the Local Government, the Chief 
Court of Lower Burma directs that the following amendments shall be made in Order 
XXXIV of the First Schedule to the Code. 

<1) The following shall be substituted for Rule 2 

In a suit for foreclosure, if the plaintilE succeeds, the Court shall pass a preliminary 
decree either — 

(а) declaring the amount due to the plaintiff for principal and interest on the 

^mortgage at the date of the decree and for his costs of the suit (if any) 
awarded to him, or 

(б) . ordering that an account be taken of what will bo duo to the plaintiff for 

. principal and interest on the mortgage on a day within three months of 

the date of such decree to be fixed by the Court, and for his costs of the suit 
as aforesaid, 
and directing — 

(c) that if the defendant pays into Court the amount declared by the decree to 
be dw or the ameumt found due on the account ordered on or before a date 
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six months from tho date of the decree, or, in the case of an account being 
ordered, six months from the date of declaring in Court the amount found 
due, together with interest on tho amounts payable at the rate of 6 per cent, 
per annum from tho date of tho decree, or from the date up to which the 
account has been taken, until payment, the plaintiff shall deliver up to 
tho defendant or to such person as he appoints, all documents in his posses- 
sion o]‘ power relating to tho mortgaged property, and shall, if so required 
by the defendant, re- transfer to him, free from mortgage and from all 
incumbrances created by the plaintiff or any person claiming under him, 
or, where the plaintiff 'claims by derived title, by those under whom he 
claims, and jihall also, if necessary, pilt the defendant in possession of the 
property, but 

{d) that, if payment of such amounts is not made on or before the day fixed for 
payment, the defendant shall be debarred from all right to redeem the 
property. 

(2) Tho words “ for payment ” shall be inserted after the word “ fixed ” in Rule 3 (1). 

(3) The words “ for payment ” shall be inserted after the word “fixed ’’in Rule 5 (1)* 
<4) Tho following shall be substituted for Rule 7 

fu a suit for redemption, if the plaintiff succeeds, the Court shall pa3S a preliminary 
decree, either — 

{a) declaring tho amount due to tho defendant for principal and interest on the 
mortgage at the date of the decree, and for his costs of the suit (if any) 
awarded to him, or 

{(}) ordering that an account bo taken of what will be due to the defendant for 
principal and interest on the mortgage on a day within three months of 
the date of such decree to be lixed by the Court, and for his costs of the suit 
as aforesaid, and directing — 

{c) that if the plaintiff pays into Court the amount declared by the decree to 
be duo or the amount found duo on the account ordered, on or before a 
date six months from the date of the decree, or in the case of an account 
being ordered, six months from the date of declaring in Court the amount 
found duo, together with interest on the amounts payable at tho rate of 
6 per cent, per annum from the date of tho decree or from the date up to 
which the account has been taken until payment, the defendant shall 
defiver up to the plaintiff or to such person as he appoints all documents 
in his possession or power relating to the mortgaged property, and shall, 
if so required by the plaintiff, re-transfer to him free from mortgage and 
from all incumbrances created by the plaintiff or any person claiming 
under him, or, where the defendant claims by derived title, by those under 
whom ho claims, and shall also, if necessary, put the plaintiff in possession 
of the property, but 

(t/) that, if payment of such amounts is not made on or before the day fixed for 
payment, the plaintiff shall be debarred from all right to redeem the 
property. 

(r>) Tho words “for payment” shall bo inserted after the word “ fixed ” in Rule 8 (1). 


THE BURMA GAZETTE, 


Pabt IV. 

The. ISth Augustf 1911. 

No. .14 (General.) — In exercise of the powers conferred by section 122 of the Code 
of Civil Procedure, 1908, and with the sanction of the Local Govwnment, the Chief 
Court of Lower Burma directs that the following addition shall be made to Order XXI 
of the First Schedule 

In Rule 66 the following shall bo added at tho end of sub-rule (2).^ 

0 * 
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Provided that Jio suuh notice shall be necessary in the case of moveable property 
not exceeding R8.260 in value. 


The 19#7i August, 1911. 

No. 16 (General). — In exercise of the powers conferred by section 122 of the Code of 
Civil Pi’ocedure, 1908, and with the sanction of the Local Government, the Chief Court 
of Lower Burma dkects that the following alterations shall bo made to Order V of the 
First Schedule : — • 

1. The heading “ (applicable to Burma only) ” (A Rule 23a shall be deleted. 

2. The following shall be substiti^ed for Rule 23a 

23a. (1) Before retransmitting a summons received from another Court for service, 
the Court shall either take down the deposition of the peon serving the summons as 
to the time when, and the manner in which the summons was served ; or cause tho 
peon to make an affidavit before the Bailiff if the Bailiff has been empowered to 
administer oaths ; and shall transmit tho same, together with the summons, to tho 
Court whence the summons originally issued. 

(2) In the case of process received from India and Upper Bmmia if the person on 
whom the summons is to bo served is not j)ersonally known to the process-server an 
affidavit or dcpoi!jtion by tho person who pointed out to tho process-server the said 
peraonortiis ordinaryrosidence or place of business shall also bo attached to the summons. 

(3) WJ^en a process is forwarded for service by one Coui’t in Lower Burma to 
another Court in Lower Burma and when tho person on whom tho process is to be 
served is not personally knov^h to the process-server tho case, in connection with which 
the process was issued, shall not be heard ez parte without an affidavit or deposition of 
some person who pomted out to the process-sorver the person to be served or his ordinary 
residence. 

The onus shall be upon tho person at whose instance the summons is issued, eithei 
himself or by an agent, to point out to the process-server the person on whom the 
process is to be served or his ordinary residence or place of business, 

(4) When the summons has been returned by the process-server under Rule 17, 

f service or of failure to servo shall be recorded in Form (Civil) 46, and 

Ss^Et with the summons to the Court by which it was issued, 

The 4th April, 1912. 

No. 6 (GeifT'ral). — In exorcise of tho powers conferred by section 122 of the Code of 
Civil Pi’ocedure, 1908, and with the sanction of tho Local Government, the Chief Court 
of Lower Burma directs that tho following amendments shall be made in Order XXXIV 
of the First Schedule to the Code : — 

Tho following shall be substituted for Rule 2 1— 

In a suit for foreclosure if the plaintiff succeeds the Court shall either — 

(1) Pass a preliminary decree declaring the ainoimt which will be due to tho piuintjff 
on the mortgage for principal and interest (at tho mortgage rate) six months from the 
date of the decree and for his costs of tho suit (if any) awarded to him and dkecting— 

(A) that ff the defendant within the said period pays into Coui't the said amount 

the plaintiff shall deliver up to the defendant or to such person as ho a ppoint s, 
all documents in his possession or power relating to the mortgaged property, 
and shall, if so required by the defendant, re-transfer to him free from the 
mortgage and from all incumbrances created by the plaintiff or any person 
claiming under him, or, where the plaintiff claims by derived title, by those 
un€er whom he claims and shall also if necessary put the defendant in posses- 
sion of the property, but 

(B) that if such payment is not made withui the said period tho defendant shall be 

debarred from all right to redeem the property, or 

(2) Order that an account bo taken of the amount due on the mortgage for principal 
and interest ; and after the taking of the said account, pass a preliminary decree as 

^ above. 

The following shall be substituted for sub-rule (1) of Rule 3: Where the 
defendant pays intp Court the amount declared due as aforesaid, within the said period, 




t 

together with such subsequent costs as are mentioned in Buie 10, the Court shall pass 
a decree— 


(a) ordering the plaintiff to deliver up the documents which under the terms of 
the preliminary decree he is bound to deliver up, 
and, if so required, — 

{b) ordering him to rC’transfer the mortgaged property as directed in the said decree, 
and, also, if necessary, — 

(c) ordering him to put the defendant in posseBSjion of the property. 

The following shall be substituted for sub-rule (1) of Rule 4 

In a suit for sale, if the plainti^ succeeds, the Court shall act as prescribed in Buie 2, 
except that instead of the direction contained 61 clause B thereof, there shall be the 
following direction : — 

That if such payment is not made within the said period the mortgaged property 
or a sufficient part thereof be sold and the proceeds of the sale (after defraying thereout 
the expenses of the sale) be paid into Coiirt and applied in payment of what is due to 
the plaintiff as aforesaid together with subsequent interest on the said amount at the 
rate of six per cent, per annum from the last day of the said period up to the actual date 
of realization by the plaintiff and subsequent costs, and that the balance (if any) be paid 
to the defendant or other persons entitled to receive the same. 

The following shall be substituted for sub-rule (1) of Rule 5 ‘ ‘ 

Where the defendant pays into Court the amount due as aforesaid within the said 
period together with such subsequent costs as arc mentioned in Rule 10 the Court shall 
pass a decree — ‘ , 

(а) ordering the plaintiff to deliver up the documents which under the terras of 

the preliminary decree he is bound to deliver up, 
and, if so required, — 

( б ) orderinghim to re- transfer the mortgaged property as directed in the said decree, 
and, also, if necessary, — 

(c) ordering him to put the defendant in possession of the property. 

The following shall be substituted for Rule 7 

In a suit for redemption, if the plaintiff succeeds, the Court shall either- - 

( 1 ) Pass a preliminary decree declaring the amount which will be due to the deftm*., 
dant on the mortgage for principal and interest at the mortgage rate six months from the 
date of the decree and for his costs of the suit (if any) awarded to him and directing — 

(A) that if the plaintiff within the said ijeriod pays into Court the said amount 

the defendant shall deliver up to the plaintiff or to such pfcrsoh as he appoints 
all documents in his possession or power relating to the mortgaged property, 
and shall, if so required, re- transfer the property to the plaintiff free from the 
mortgage and from all incumbrances created by the defendant or any person 
claiming under him , or, where the defendant claims by derived title, ]by those 
under whom he claims and shall, if necessary, put the plaintiff in possession 
of the property, but 

(B) that if such payment is not made within the said period the plaintiff shall 

(unless the mortgage is simple or usufructuary) be debarred from all right to 
redeem or (unless the mortgage is by conditional sale) that the morfjaged 
property be sold, or 

(2) Order that an account bo taken of the amount due to the defendant cm the 
mortgage for principal and interest and, after the taking of the said account, pass % 
preliminary decree as above. 

The following shall be substituted for sub-rule (1) of Rule 8 ^ 

Where the plaintiff pays into Court the amount due as aforesaid ^tbin the sai^ 
period together with such subsequent costs as are mentioned in Bible IQ, the Court, 
shall pass a decree — 

(a) ordering the defendant to deliver up the documents which under theierms df ^ 


the preliminary decree he is bound to deliver up, 
and, if so required, — 

(b) ordering him to retransfer the mortgaged property as directed in the 
and, also, if necessary,— 


(c) ordering him to put the plaintiff in possession of the prqpe^. 
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THE BURMA GAZETTE, 

October 19th, 1912, Part IV, p. 1121, 

The 16<A October, 1912. 

No. 11 (General), — In exerci^ of the powers conferred by section 122 of the Code 
of Civil Procedure, 1908, and with the sanction of tbeiLocal Government, tlie Chief Court 
of Lower Burma directs that the following alterations shall be made in Order XXI and 
in Appendix E of the First Schedule of the said Code : — * 

For Rule 45A substitute the following 

“ 46A (1) Before issuing a warrant for the attachment of moveable property which 
it will be necessary to place in charge of one or more peons, permanent or temporary, 
the Court shall satisfy itself that the attaching decree-holder has produced a receipt in 
Form 15A, Appendix E, from the Bailiff that ho has paid in cash as process-fees under 
Rules 17 (1) {b) (2) of the Process-Fees Rules not less than Rs.l0,for each person whom 
the Bailiff considers should be employed. 

(2) in sending the warrant for execution to the Bailiff the Court Clerk shall certify 
at the foot of the warrant that the receipt granted by the Bailiff for the necessary fees 
has been ffled in the record, the Bailiff shall then endorse on the w'arrant the name of 
the process-server to whom i^ia issued for execution. If a temporary peon is employed 
for tlie custody of the attached property, the process-server shall state in his report of 
the attachment the name of the temporary peon employed and the date from which his 
duties commenced. 

(3) At the time of the attachment of the property the Bailiff shall give the attaching 
decree-holder a notice in Form (Civil) 78A, stating the date on which the fees paid under 
sub-rule (1) will be exhausted, and warning him that the property will not be kept undei* 
attachment after that date unless further foes are paid before that date. The pa 3 maent 

^ b* any s\ich further amount shall immediately be certified to the Court Clerk by the 
JSaliiff in Form 16A of Appendix E. 

If the further fees required arc not paid, the attachment shall cease as soon as the 
period for which fees have already been paid expires. In such a case the amount paid 
prior to the cessation of the attachment shall not be afiowed to the attaching decree- 
holder as costs? 

(4) The payment of fees under sub-rule (1) shall be made in cash to the BaOiff and 
the amount shall be at once emterod in Bailiff’s Register No. II. The Court Gerk shall 
on receipt of the Bailiff’s acknowledgment (Form IfiA) file it in the record and make an 
entry to that effect in the diary. 

(5) *remporary peons employed for the custody of attached property shall be 
remunerated at the rate provided for in Rule 15 of the rules regarding process-serving 
establishments, provided that the total remuneration disbursed shall in no case exceed 
the amount of the process-fees actually paid under the foregoing sub-rules. 

Permanent peons shall be presumed to be remunerated at the same rate as temporary 
peons but if the services of the former are utilized, the fees paid shall bo credited direct 
into the treasury to “Process-servers’ Fees” (“XVI-A, Law and Justice”— “Courts 
of Law Court Fees realized in cash ”). 

^ ^ (6) The remuneration of temporary peons employed to take charge of attached 
property shall be paid direct by the Bailiff to them on the order of the Judge. 

Before peising such order, the, Judge must verify the name of the payee from the 
report of the attachment and must satisfy himself that the amount proposed to be paid 
does not exceed the amount of the fees deposited with the Bailiff, or, if any payments 
have already been made in the case, of the unexpended balance of such deposits and that 
.ail amounts previously drawn have been disbursed to the proper persons. 

(7) When the order has been signed by the Judge, the money shall be disbursed by 
the Bailiff at once to the peon or peons concerned, whose acknowledgment of receipt 
t be taken m Bailiff’s Itogister II. If, however, the amount has been transferred to 
> Blister I, the Bailiff shall draw the amount necessary for payment from the 

as if it weA a repayfhent of deposit and shall then disburse the amount due to 
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the peon or poons coiifornerl, wlioao nclvnnwledgmoiit of rcctupl shall bo taken in Bailiff’s 
Register T. 

(8) When an attachmoni is brought lo a cluso or has not boon effected, if the Judge 
finds, at the time of calculating the amount paid in and properly chargeable for peons 
that the total amount of the foes acl.ually paid under sub-rules 1 and 3 exceeds the total 
amount that is charg(^ablo for iieons including the amount of the last payment, ho sluill 
direct that the excess bo refunded to the payor. 

(9) The Judge shall in all cases in which a refun^i is to bo made, issue to the Bailiff 
an order, a copy of which shall bo^ilaced on the record, to make such refund. 

Tf a sufficient portion of the amount paid by the decree-holder to pay such refund 
is in the hands of the 5lailiff that officer shall make the refund in the ordinary way 
proscribed in his llcgistor 11 for rc-payments. If thi’i amount has been credited into 
the Treasury, ho shall prc])aro a bill for the amount to be rofundod in the proscribed 
treasury form and shall lay it before the Judge for signature wit h the record of the case 
in the same way as a bill for the remuneration of temporary peons. Before signing 
the refund order, the Judge must satisfy himself that the amount is available for refund 
by oxaminUig Bailiffs Register L and the record. The bill when signed by the Judge 
will bo given to the payee, with instructions to present it for payment, at. the Treasury 
or sub-treasury.” ' » 

For Rule 45B substitute the following 

“ 45B (1) In addition to the fees payable befoi c a warrant issuers for the aitacli- 
ment of moveable property under Rule 45A, the Bailiff shall require the attaching 
decree-holder to deposit a sum of money sufficient to cover the cost of attacllment 
other than the pay of peons employed to take charge of it, for such period as the Bailiff 
may think lit. 

JiJxplanation. -ff’he (*,osts in question might be, for examine, (a) Rent of building in 
which to store attaolied furniture, (6) Cost of conveying the attached property from the 
j)lace of attachment to Court or to a secure place of custody, (c) Cost of feeding and 
tending live-stock, (d) Cost of proceeding to the place of attachment to seU perishable 
])roporty. 

(2) Tf the attaching decree-holder fails to comply with the Bailiff's requisition, the 

warrant shall not be issued. / 

(3) Sums thus deposited shall be entered in the Bailiff’s Registers 1 and 11 and any 
re -payments thereof shall bo made according to existing orders. 

(4) In the receipt given for the sums deposited, the Bailiff shall state the periodi 
for which such sums will last, and if the attaching decree- holder does not deposit a further ( 
sura before the expiry of such period, the attachment shallceasc when the sum deposited 
is exhausted. 

(5) The officer actually attaching the property shall, unless the Court otherwise 
directs, give the debtor, or, in his absence, any adult member of his family whoTnay be 
present, the option of having the attached property kept on his premises or elsewhere, 
cm condition that a suitable place for its safe custody is duly provided. The option so 
given may be subsequently withdrawn by order of the Court. 

Where the attached property consists of cattle these may be employed, so far as is 
consist-ent with Rule 43, in agricultural operations. 

(6) If no such suitable place be provided, or if the Court directs that the property 
shall be removed, tlic offii^er shall remove the property to the Court, unless the property 
attached is a growing crop, when Rule 46 applies. Whenever live-stock is placed at 
the place where it has been attached, the judgment-debtor shall be at liberty to un^r* 
take the due feeding and tending of it under the supervision of the attaching officer.' 

(7) Whenever property is attached, the officer shall forthwith refort to the Court, 
and shall, with his report forward an accurate list of the property seized. 

(8) If the debtor shall give his consent in writing to the sale of property withoflEit 
awaiting the expiry of the term prescribed in Rule 68, the officer shall receive the written 
consent and forward it without delay to the Court for its orders. , 

(9) When property is removed to the Court it shall be kept by the Bailiff, mi hie 
own sole responsibility, in such place as may be approved by the Court, If the 
cannot from its nature or bulk, be conveniently kept on the Court premises, or 
personal custody of the Bailiff, he may, subject to the applroval of the Court, make 
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arrangement for its safe custody under his own supervision as may be most convenient 
and economical. 

(10) If there be a Govommenl i)ound in or near the place where the Court is held, 
the BailifE shall bo at liberty to place in it such attached live-stock as can be properly 
there kept, in which case the pound keeper will be responsible for the property to the 
Bailiff and shall receive the same rates for accommodation and mainlcnance thereof 
as are paid in respect of impounded cattle of the same description. 

(11) Whenever i)roperty i^ attached, and any person other than the judgment- 
debtor shall claim the same, or any part of it th% officer shall nevertheless, unless the 
decree-holder desires to withdraw tli^ attachment of the property so claimed, remain in 
j^ossession and shall direct the claimant to prefer his claijii fcf the Court. 

(12) If the decree, -holder shall withdraw an attachment, or if it shall cease under 
sub-rule (2) or (4), the Bailiff’s officer shall inform the debtor or, in his absence, an adult 
member of his family that the property is at his disposal. 

(Ill) 1 f any. portion of the deposit made under sub-rule (1) or (4) remains unexpended 
it shall bo refunded to the decree-holder in the manner prescribed for such refunds in 
sub-i’ulo 9 of Tlule 45A. Any difference between the cost of attachment of moveable 
property (other than costs referred to in Buie 45A) and the sums deposited by the 
attachiiig decrot-holder shall, unless the difference is due to the fault of the Bailiff, bo 
recovered from the sale proceeds, of the attached property, if any, and if there are no sale 
proceed sffrom the attaclimg decree -holder on the application of the Bailiff. If there 
is still a deficiency, the amount shall be paid by Government. 

* Appendix E . — For Form 15A mihdiivip the following : — 

No. 15A. 

FORM OF OERTIPICATE OF THE PAYMENT OF FEES FOR THE CUS^PODY 
OF AITACHED PROPERTY. 

In the Court of 

f Civil Case No. of 19 . 

The COURT CJ.ERK. 

Refeuenoe. — The warrant of attachment of in the possession of 

Jssuod for execution on the at 19 . 

Certified that a further sum of Rs. has been paid in cash for custody fees 

under Rule 17 (1) (h) (2) of the Process- Foes Rules in respect; of the above-mentioned 
attachment. 

Dated Bailiff. 


THE BURMA GAZETTE, 

February 4th, 1911, Part IV, r. 91. 

The farmary, 1911. 

No. 2 (General). — ^With reference to section 128 (2) {i) of the Code of Civil Procedure, 
1908, the following rules for the delegation to the Deputy Registrar of the Court of 
judicial, quasi-judioial and non-judicial duties made by the Chief Court of Lower Burma 
and sanctioned by tlie Local Government are published for general information : — 

The ruldii shall be inserted in the First Schedule to the Code as ** Order IJI — Dele- 
gation of judicial, etc., duties.” 

IVom the date in which the rules come into force, all existing rules regulating the 
procedure of the Chief Court in its Original Jurisdiction to a contrary effect are, so far 
as they are contrary, superseded. 

L All ex park and consent applications, and (unless the parties concerned or their 
Advocates or Pleaders require th© matter to be placed before a Judge) all contested 
{tpjdications of the description or relating to the matters hereunder mentioned shall be 
made to a Deputy-Registrar : Provided that : — 

0). When a Deputy Registrar shall jefuse any unconfested application under this 
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role, the matter shall, at the request of tlie applicant or his Advocate or Pleader, he 

referred to the Judge. , . , , .j * 

(ii) A Deputy Registrar may refer to the Judge any matter ■which he considers to 
be a fit and proper one to be so referred by reason of its importance or difficulty or 
novelty or by reason of the order to be made thereon being appealable or for any other 
cause : — 

(1) Applications for admission of plaints. 

(2) Applications for leave to verify plaints, petfaons, and "written statements. 

(3) Applications for special l«ave of the Court to file plaint when such leave is 

(4) Applications ufider Order 1, Rule 8 (1), for leave to sue or defend on behalf of, 

or for the benefit of, all in the same interest. 

(5) Applications for leave under Order II, sub-rule 3 of Rule 2. 

(6) Applications under Order II, Rule 4, to join causes of action in a suit for the 

recovery of immoveable property. / 

(7) Applications relating to the conduct or frame of suits previous to the hearing 

unless the suit is in one of the lists of causes for the day. 

(8) Applications for the admission or appointment of a next Wend or guardian- 

ad-litem of a minor or new next friends or gDardians-ad-W<e.7i. t 

(9) Applications for fresh summons or notice and for short date summonses and 

notices. ^ j 

(10) Applications for orders for substituted service oj summons, notice, or order. 

(11) Applications for transmission of process for service to another Couit, etc. 

(12) Applications against a party in default to compel filing of written statement 

or affidavit of documents, including applications to dismiss suit or applica- 
tion for want of prosecution or to strike out defence or to transfer to the 
undefended list of causes. 

(13) Applications for transfer of suits from the lists of contested suits to any other 

list. X A “ 

(14) Applications arising from the death, marriage, or insolvency of parties to 

suits or petitions or from the assignment, creation, or devolution of any 
interest, estate, or title, pendente lite. 

(15) Applications to amend plaint, petition, or subsequent proceedings where the 

amendment asked for is purely formal. All amendments whether made 
by order of a Judge or under this rule shall be attested by a Deputy- 

Registrar. j " rv j TTT 

(16) Applications for further and better statement of particulars under Order VI, 

Rule 6. 

(17) Applications for leave to file further written statements. 

(18) Applications for orders for discovery and for orders concerning the adrnissioni 

production, and inspection of documents. 

(19) Applications for leave to deliver interrogatories. 

(20) Applications for order for execution of a decree or order for arrest, attachment, 

sale or otherwise, with power tq order issue of notice under Order XXI, 
Rules 16, 22 or 37, or whore notice is otherwise necessary or considered 
desirable. 

(21) Applications for order for the transmission of a decree with the pfescribed 

certificates, etc., with power to issue notice imder Order XXI, Rule 16 , 
Rule 22. . 

(22) Applications for the execution of a document or for the qndoffeiemeiit o| ^ , 

negotiable instrument under Order XXI, Rule 34, » 

(23) Applications for examination of judgment-debtor as to his property 

Order XXI, Rule 41. 

(24) Applications falling under section 52 of the Code. 

(25) Applications for leave under Order XXI, Rule 60, rab-rule <2). 

(26) “Applications for the issue of proclamations of sale under. Order XXI, Buie, oib; 

and for directions as to the publication thereof under Rule 67. ^ - . 4,^.^ 

(27) Applications for confirmation of sale and certificate of aide tp 
• of immoveable property. 
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(28) Applications for possession under Order XXI, Rules 96 and 96. 

(29) Applications for special costs in connection with the attachment sale of 


immoveable property. 

Applications for special directions to the Bailiff as to the service or execution 
oi^any process of the Court. 

Applications for order for withdrawal of attachment or for return of a 
warrant. 

Applications for ordeiPfor payment of money realized in execution or otherwise 
deposited in Court, including applications to share in assets realized under 
section 73, unless the case is in one of the cause lists for the day. 
Applications for commissions to examine witnefses under Order XXVI, 
Rule I, unless the suit is in one of the lists of causes for the day, and 
applications for de hene esse examination. 

Applications for extension of time under Order XXVIT,Rule 7, or by a party 
in default for further time to file written statement or affidavit of documents, 
and generally all applications for further time not otherwise provided for. 
Applications for statement of names and disclosure of partners’ addresses 
au^ residence under Order XXX, Rules 1 and 2. 

AppUbations for leave to issue execution under Order XXX, Rule 9. 
Applications for leave to sue or defend in forma pauperis^ and investigation 
as to the pauperism of petitioner for leave to sue or defend a suit or to nppeal 
as a pauper. • 

Applications by receivers and others relating to the management and disposal 
of property. 

Applications for orders of reference to arbitration unless the suit is in one of 
the lists of causes for the day. 

Applicfi^tions for orders requiring a party to a suit or matter to produce and 
leave with the Chief Clerk any document not in the English language in 
his possession for the purpose of being officially translated. 

(41) Applications for return of exhibits, both documentary and non-documentary. 

(42) Applications for order for the production of records or doctiments in the 

Chief Court, or accounts filed in such records, before any other Court or 
officer of suc'h Court. 

(43) Applications for an order for the issue of a proceeding to another (!Jourt for 

Ihe production of a record of such Court or of notice or subpoena to a public 
officer for the production of a public record or register. 

(44) Applications for inspection or copy of a will. 

(45) Applications for orders of production of prisoners and others under the 

* ftisoners Act, 1900. 

^46) All matters affecting procedure arising out of applications under the Indian 
Succession Act, 1866, the Probate and Administration Act, 1881, the Court- 
•^ees Act, 1870, the Ridian Companies Act, 1882, the Indian Trustees Act, 
1866, the Trustees and Mortgagees’ Powers Act, 1866, the Indian Trusts 
Act, 1882, the Indian Arbitiation Act, 1899, the Powers of Attorney Act, 
1882, the Bankers’ Books Evidence Act, 1891, the Guardians and Wards 
Act, 1890, and generally in the matter of any Act unless otherwise provided 
in the Act itself or by the rules thereunder or by these rules. 

2. Any party desiring to have any question which has been decided by a Deputy 
Registarar, whether disputed or not, referred to a Judge may apply therefor to the Court 
'^thin eight days from the issuing of the order complained of or within sucli further 
p6rio(| as the Judge for sufficient cause may allow. 

3. Unless the Court or a Judge otherwise orders (or a Deputy Registrar otherwise 
directs) the costs of all orders passed by and of all proceedings before a Deputy-Registrar 
shall be costs in the cause. 


(30) 

(31) 

(32) 

(33) 

(34) 


(35) 

( 5 * 6 ) 

(37j 

(38) 

(39) 

(40) 
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THE BURMA GAZETTE, 

OcToiiKR 21.ST, 1911, Part IV, i\ 922. 

CHIEF COURT OF LOWER BURMA. 

NOTIFICATION. 

t 

Dated^ Rayigoon, the IM Ochher, 1911. 

No. 19 (General). — ^With reference to sectioji 122 of the Code of Civil Procedure, 
1908, and with the sanctiTin of the Local Governments the (^hief Court, Lower Burma, 
makes the following rules for the regulation of matters connected with its own procedure 
in the exercise of its Original Civil .lurisdiction : — 

The rules shall be inserted in the First Schedule to the Code as “ Order LIII 
— Original Side Rules of IVocoduro.” 

The rules contained in the First Schedule to the Code of Civil Procedure, 1908, shall, 
so far as they are inconsistent with or contrary to the Rules herewith published and, so far 
as the practice and procedure of the Original Side of the Chief Court of L(vver Burma only 
are concerned, be deemed to have boon altered or suj>ersoded by the rulesf secondly above- 
mentioned. 

% 

Order LTII. 

Original Side Rules of Procedure. 

Preliminary, 

1. In these rules unless there is something repugnant in the subject or context : — 

(1 ) The word “ Judge ” means any Judge of the Chief Court < 

(2) The words “plaintiff” and “ defendant ” respectively include i)otitioncr and 
respondent in miscellaneous proceedings. 

2. In the absence of a Deputy Registrar an Assistant Registrar shall oxerisise all the 
functions of a Deputy Registrar under these rules. 

3. Except upon close holidays the offices of the Court shall be open to the public for 
business from 10.30 a.m. until 4.30 p.m. on all week days except Saturdays, and on 
Saturdays from 10.30 a.m. until 2 p.m. 

4. For the more convenient despatch of the business of the Court, unless notice to the 
contrary be previously given, the Judge or one of the Judges on the Original Side will 
ordinarily sit in Chambers on Comi, days from 10.30 to 11 a.m. to dispose of any matter 
referred by a Deputy Registrar under the provisions of Rules 1 and 2 of the rules delegating 
imder the Code of Civil Procedure, 1908, Judicial, Quasi- Judicial and non-.ludicial j^uties 
to Deputy Registrars (Order LII), and the Deputy Registrars or a Deputy Registrar will 
every day on which the offices of the Court are open sit to dispose of the applications 
specilied in Rule 1 abovemontionod. In the event of the absence of both the Deputy 
Registrars* such applications if of an imgent nature, may be made to the sitting Judge in 
Chambers. 

Institution of Proceedings. 

5. Plaints, written statements, petitions, and affidavits ehall be either printed, type- 

written or written in a clear and legible hand in the English language on durable white 
foolscap paper, on one side only of the paper and so as to leave a clear margin one inch and 
a half wide on the left side, % 

The matter shall be divided into paragraphs numbered conseoutwely, and ©ach 
paragraph shall contain as nearly as may be a separate allegation. Dates and figures eball 
be filled in before presentation. When native dates are given, the correspondi^ English 
dates shall always be added. 

Material corrections or alterations shall be authenticated by the initials of the person 
verifying a plaint or written statement, or signing a petition, or making an affidavit. ' 

Every affidavit which has to bo interpreted to the declarant shall be interpreted 't<k> 
him by an officer of the Court, who shall note on the affidavit the fact th{it he has done so 
and the date. 
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6. The first/ iwo paragraphs of ilie preceding rule apply to copies of documents 
intended t ;0 be served upon other parties to a suit or proceeding Press copies shall not be 
aceepted. 

7. Plaints, written statements, petitions, and affidavits presented to the Court in its 
original civil jurisdict-ion shall be intituled “ In the Chief (joint of Lower Burma, Original 
Civil Jurisdic-fion.” A space shall be left for the description and number of the suit or 
proceeding. 

8. No corres|x)ndcnce relattng t o suits or proceedings before the (jourt can be attended 
to, but any person having business in the Courier its office shall transact the same in 
person or by a duly authorized agqpt, advocate or pleader. 

9. Except in plaints and in petitions initiating miscollanious proceedings, the names, 
descriptions and places of residence of the plaintiffs and defendants, other than the first 
plaintiff, dofomlant, petitioner or respondent, need not- be set out, but the words “ and 
another ’ oi* “ and others,” whichever ma}' be applicable, shall be added after the name of 
the first plaintiff or defendant. 

10. In every document relating to a suit or jiroceediiig already instituted, the number 
of the suit or proceeding shall be entered before the document is presented. 

11. A party, advocate or pleader presenting a written statement, affidavit, or peti- 
tion, except in^natters as of course, sliall send a copy or copies thereof to the other party 
or parties to the suit or proceeding or flieir advocate or pleader within 24 hours from the 
time of^)ros(}jitation of the document. 

12. In every petitioi^the section or sections of the Act (if any) under which the 
al^plicant claims the order asked for by him shall be stated. 

13. The Registrar, Deputy Registrars, Assistant Registrars and the Senior Inter- 
preters attached to tlie Cliiof Court for Burmese, Hindustani, Gujarati, Chinese, Tamil 
and Telugu are empowered to administer the oath to deponents of affidavits to be filed 
in tlie Chief Courl/. The senior luterprolers shall exercise the power conferred by this 
rule only within !he precincts of the Court. 

14. If the document does not comply with Rules 6, 6, 7, 9, 10, 11 and 12, or if it is 
defective in ^ammar, form, or otherwise it shall be returned to the person presenting it. 

" 15. Plaints, written statomonts and affidavits shall be presented to a Deputy 
Registrar. Petitions shall ordinarily be presented to n Deputy Registrar, but when 
immediate orders upon an urgent application are desired the petition may be presenfed 
to the Judge, upon his taking his seat on the Bench in the forenoon. 

16. Upon receipt of a document bearing a court-fee label a Deputy Registrar shall 
examine the correctness of the court-fee and if, in his opinion, it is insufficient he shall 
inform the advocate or party tendering the same and return the document to him if the 
advocate or party is willing to pay such court-fee as in the opinion of t he Deputy Registrar 
is necessary. He shall at the same time fix a time under Order VII, Rule 1 1 , or section 141 
of the Code within which such additional Court-fee shall be paid. If the advocate or 
party contends that the court-fee on the document is correct, the Deputy Registrar 
shall submit the document to the Judge for orders. As soon as a document has been 
properly stamped, the stamp shall be forthwith cancelled in the manner prescribed by 
section 30 of the Court-fees Act, 1870, and the cancelled portion shall bo destroyed. 

17. A Deputy Registrar shall enter upon a diary form to be used in every suit and 
distinct miscellaneous proceeding, the date on which the plaint or petition initiating a 
proceeding was presented and the name of the* person presenting the same. 

He shall also note any remarks he may have to offer regarding the same, and 
regarding the admissibility of a plaint, with reference to the piovisions of the Code and 
of these rules, and any other remarks upon matteis to which he may think it desirable 
to call the attention of the Judge. 

He shall then submit the plaint or petition to the Judge for orders, unless he is 
empowered to deal with it himself. 

18. If the Judge entertains no doubt as to the admissibility of a plaint or as to grant- 
ing the prayer of a petition ex-partc, he shall pass orders admitting or granting the same 
wit^ut hearing the party in person, or his advocate or pleader. Otherwise the case shall 
ordinajdly be plaoed upon the daily cause list on as early a date as other business will 
^xnit of for argument as to admission, or granting of the prayer of the petition, 

19. Except in oases in which a party is entitled to the order asked for in a petition as 
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a matter of right and of course, notice shall ordinarily be issued to the other party 
interested to show cause why the order asked for should not he granted. If a party 
making an application desires that the order he asks for be made without notice to any 
other party interested, reasons for making the order without such notice should be set 
out in his petition. 

20. When application is made for the Court’s permission to a plaint dr application 

being verified by some person other than a plaintiff or person on whose behalf the applica- 
tion is made, the application must be accompanied by un affidavit by the person pro- 
posing to verify, showing clearly his connection with the facts alleged in the plaint or 
application. ^ 

21. If an agent desireff to institute or defend a suit or proceeding on behalf of his 
principal, he shall at the time of presenting the plaint or filing his written statement 
produce any original power of attorney which he may hold, if it is not already filed in 
the Court. 

A Deputy Registrar shall examine the power of attorney and if it contains the neces- 
sary powers shall make an entry to that effect at the* foot of the application for leave to 
verify or the affidavit filed in support/ thereof under Rule 20 and return the power of 
attorney ; provided always that any plaintiff or defendant shall, on receiving notice 
requiring him to do so, forthwith produce and leave such power of attomwiy at the Office 
of the Deputy Registrar for inspection by the opposite party or his advocate. 

22. \^en an original document is produced by a plaintiff under Order VII, Rule 14 
of the Code upon presentation of a plaint, a Deputy Registrar shall put thereon his 
initials, and a note of the date of presentation. If the document is not in the English 
language, a duly authenticated translation by a licensed translator of the Court must be 
produced with it. Provided that a Deputy Registrar may receive the plaint without a 
translation of the document if urgency translation fees are deposited at the same time. 

23. If a copy is delivered to be tiled with the plaint in lieu of the original, the Chief 
Clerk shall compare the copy with the original, and if found correct endorse on the 
copy “ Compared with the original and found correct ” and shall initial the same. 

24. When a plaint or document initiating a proceeding has been admitted and 
registered, its number in the register shall forthwith be entered on the fa( e of it, and on a 
facing cover to bo attached to it. 

26. Applications by petition made in any previously instituted suit or proceeding 
shall not be registered as distinct proceedings, but shall bear the number of the suit or 
proceeding in which they are made. This, however, shall not apply to appiications for 
execution of decree, or claims preferred to, or objections to the attachment of, any 
property under Order XXI, Rule 68 of the Code, or to any cases in which the applicant 
is not steady a party to a previously instituted suit or proceeding, except an application 
to be mUde a party to such suit or proceeding. 

• 26. Upon delivery by the plaintiff of the proper court-fee stamps for the process-feO 
for service of summons, a Deputy Registrar shall fix a day for the defendant’s appearance, 
and shall cause a summons to be prepared. 

27. Process-fees for the issue of summons, notice or other process, costs of advertise- 
ments and copies of plaints, petitions, affidavits, etc., for service on defendaivts or respon- 
dents, if not tendered on presentation of the plaint or petition, shall he filed in the offic^ 
or deposited within ten days of the date of the order on which such summons, notice^ 
process or advertisement is to bo issued. In default of that being done, the plaint or 
application shall be included in the list of a Deputy Registrar to be struck off if procesi 
foes, costs, etc. , are not paid. An endorsement on the plaint or petition to the effect thi^ 
it has been stnick off shall be signed by a Deputy Registrar. The plaintiff petitiodeir 
or his advocate or pleader presenting the plaint/ or petition or an application for issue 
of process is expected to ascertain and shall be presumed to know the date of the order 
directing the issue of the process. 

28. When a petitioner for Letters of Administration or probate or the person 
appointed a guardian of the person property of a minor on giving seonrity faffs 
complete th< lecurity required to be furnished by him wdthin three months uxdess 
time for furnishing security has been extended from the date of the order ieqm|rilUtilil|| 
security to be given the petition for letters or probate or the appomtmentqf tmoh 

as aforesaid as the case may be, may be taken off the file provided 
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given by its inclusion in one of the Deputy Registrar’s lists. An endorsement to the 
effect that ft has been taken ofE the file shall be signed by a Deputy Registrar under and 
by virtue of this rule and without further order. The applicant or his advocate or 
pleader is expected to ascertain and shall be presumed to know the date of the order 
requiring security to be furnished. 

29. A plafint or petition taken off the file under Rules 27 and 28 may be restored to 

fil®» 8'S of the date on which it was originally filed, on the application of the plaintiff or 
petitioner and on sufficient grcginds being shown to the satisfaction of the Court, or the 
Sitting Judge in Chambers. 

^ 30. When a plaint or petition ^ so taken off fhe file, the plaintiff' shall be at liberty, 
subject to the Law of Limitation, to present a fresh plaint or petition for the same 
matter. 

31. Copies of deci’ees of other Courts transmitted to the Chief Court for execution 
under section 39, shall, if the decree-holder fails to apply for execution within six months 
after the receipt of the copy of the decree by the Chief Court, be returned with an 
endorsement to that effect signed by a Deputy Registrar and a certificate of non- 
satisfaction. 

32. When an attaching creditor fails to bring the attached property to sale for a 
perio^ of thre(^ months after the date of the attachment, his application shall be liable 
to be dismissed and the attachment to bo removed after notice to him by a Deputy 
Registrar, provided that the matter shall at the request of the applicant or his advocate 
or pleader be referred to the Judge in Chambers. 

• 33. Ordinarily and uifless the Judge otherwise directs the summons shall bo for final 
disposal of the suit. 

34. A plaintiff who desires that a summons for settlement of issues shall issue, or 
that a summons shall be in Form 4 of Appendix B to the Code, shall intimate such desiro 
in writing on the plaint. 

35. OrdinarMy the summons shall require the defendant to appear on the fourth or 
some subsequent Monday after the date of issue of the summons, and shall inform him 
that if he wishes to defend the suit he must present a written statement of his case to tho 
^puty Registrar at least seven days before the day fixed for his appearance, and that in 
‘'{fefault of his so doing, the suit may be decided without hearing him. 

36. The length of time to be allowed for the defendant’s appearance after service of 
the summons shall bo fixed by .a Deputy Registrar according to the circumstances of each 
case, allowhjg sufficient time for the preparation of a written statement by the defendant. 

37. A notice to a party to show cause against an application shall require him to show 
cause on the first or some subsequent motion day after the date of issue of the notice. 

38. All interlocutory applications in a suit which has been entered in List (6), (6) or 
(7), referred to in Rule 51 other than those which may bo disposed of by a Deputy 
Registrar, shall be heard by the Judge to whom the trial of suits entered in such list has 
for the time being been assigned. If the said Judge is absent or not sitting on the 
Original ISide, any motion in the suit, if urgent, may be made before any other Judge 
sitting on the Original Side. 

39. A defendant who alleges that the time allowed for presenting his written state- 
ment is not sufficient must apply for further time to a Deputy Registrar either verbally or 
by petition on or before the day fixed for putting in the same. In default of such applica- 
tion being made on or before the aforesaid day costs not exceeding Rs. 86 may be allowed 
to plaintiff against him. 

, 40. Unless otherwise ordered no suit for final disposal shall be heard — 

(a) K the defendant resides or all the defendants reside within the local limits of 
the mdginal jurisdiction of the Court until after seven clear days from the service of 
the summons ; 

(b) If the defendant resides or all the defendants reside in Burma but the defendant 
or any of the defendants resides beyond the local limits of the original jurisdiction of tho 
Court, until after twenty-one clear days from such service ; 

(o) If the defendant or any of the defendants resides in the Province of Bengal and 
j^ any id the defendants who does not reside in Bengal resides in Burma, until twenty- 
days after suoh s^vice ; 
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{d) If the dofoiidaiit or any of tho dofendante resides in India elsewhere than i 
Rerigal or Burma, until forty-two clear days after such service ; and 

(e) In all other cases, until such date as a Deputy Registrar shall fix, bavin 
regard to the place where tho summons is to be served. 

41. All acts which may be done by tho Court under Order V, Rules 19, 20, and 21 c 
the first schedule to the Code may be done by a Deputy Registrar and service of summor: 
or other process as may be ordered by a Deputy Registrar shsll be as effectual as if th 
same had been ordered by the Court. 


, Process. 

42. Summonses to parties and witnesses, warrants, notices and other processes sha 
be signed, sealed, and issued by a Deputy or an Assistant Registrar, provided that ever 
warrant or order committing a person to custody in jail shall be signed by the Judge. 

43. Summonses, notices to show cause, citations, and other processes to be serve 
within the local limits of the original jurisdiction of the Court shall bo delivered for servic 
to tho Bailifi, who shall endorse thereon the date of receipt by him. 

44. If tho person to bo served is personally known to him or to any of his officers wh 
is at the time available, the Bailiff shall cause tho process to bo served forthwith. Jf th 
person to be served is not so known tho Bailiff shall forthwith communicate with th 
party desirmg to have tho process served or with his advocate or pleader, appointing 
time at which one of his officers will bo available and ready f^o proceed to effect service 
and requesting that some one who personally knows the person to be served may accoih 
pany the officer to point him out. 

45. A summons and other process to be served in Burma, but bey ond the local limit 
of the original jui’isdiction of the Court shall be sent by post to the Court of widest juris 
diction, not being a Divisional Court, at tho headquarters of the Township in which th 
person to be served resides. If the summons is to be served out of Burma it shall b' 
sent for service as provided by section 28, Order V Rules 21-23 and 25 of the Code ti 
tho Court named by the party. 

46. Unless otherwise ordered a second or subsequent summons or proccbs shall nq 
bo issued until after tho one previously issued has been returned. 

47. A special list shall be prepared for a Deputy Registrar every Monday under thi 
headings Summons,” and “ Notices,” and all cases in which a summons, notice o 
citation is returnable on that day and in which a written statement has n®t been file< 
or an appeal ance, caveat or statement of objections has not been entered by -or on bchal 
of the defendant or respondent or any of the defendants or respondents up to the previou 
Saturday shall be entered in tho said list for enquiry as to the sufficiency of the servici 
of the summons, notice or citation. At such enquiry which may, if necessary, b< 
adjourned from time to time, affidavits or further affidavits may bo received or evidenc< 
taken vivd voce. A Deputy Registrar on being satisfied as to tho due service of th< 
sujuiuons, notice or citation shall deal with tho case as provided in Rule 62 or 66 or caus( 
it to be set down for hearing as provided m Rule 63, 64, or 66. 

48. The oath of process-servers and identifiers to affidavits in proof pf service o 
summons may be administered by tho Bailiff or the Deputy Bailiff. With his retun 
of service of the summons or process, the Bailiff shall submit the affidavit or affidavitJ 
as to service. 

49. No summons or other process shall be served or executed on Sunday, Christmai 
Day or Good Friday except by leave of a Judge or a Deputy Registrar, 

a; • 

Addrcdn for Service. * 

50. Every party appearing in person shall enter his name and place of abode as als< 
an address within the local limits of the original jurisdiction of the Court (to be called ^ 
address for service) ir 
ail notices and other 
deemed to have been 


1 a book to be kept by tho Chief Clerk, and unless otherwise oxderec 
judicial processes required to be served on any such party sha)] U 
duly served on him if left at his address for service. 
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Cause Lists j Proof of Service, Hearittg, and Disjiosal o/ex-partc Suits 
and> Masters, 

6]. Lists of pouding cases sliall be kept under the following heads: — 

(1) Suits for appearance of defendants. 

(2) Uncontested suits. 

(3) Miscellaneous proceedings. 

(4) Insolvency proceeding^!. 

(6) tJontested short suits. 

(6) Contested Commercial suit 

(7) General contested suits. 

(8) Postponed cases. 

(9) Daily list of cases for hearing. 

52. In a suit which is not defended b} the defendant or aji^ of the defendants and is 
(a) one for a liquidated demand, or (6) for damages, a Deputy Begistrar may, provided 
that the idaintilf docs not desire to bo heard by a Judge, record such evidence as may be 
necessary to prove the claim ex-parte and may bo tendered on behalf of the plaintiff, and 
shall if ho so records evidence submit the case to the Judge or one of the Judges in 
Chambers wit?i (j?) a draft of the minutes of the decree to be passed in the suit or (b) a 
report a? to the amount of damages which in his opinion may bo awarded to the i)lainti£F, 
for an ex-§arle decree or for such order as may bo deemed pi'oper, and the Judge may 
thereupon either pass an ex-parte decree or such order as he may deem proper, or adjourn 
the «ase into Com*t for hearlflg and disposal. 

53. Suits other than those for a liquidated demand or damages which arc not 
defended by the defendant or any of the defendants shall be set down lor ex-parte hearing 
and disposal by the Court on the next or any subsequent motion day after the summons 

is been declared duly served. 

54. Cases to b» set down in Court under one or other of the last t v\’o preceding rules 
(Shall be entered in List 2. 

' 55. If a written statement has been put in by the defendant or any of the defendants, 

the Deputy Begistrar on being satisfied as to the due service of the summons on the 
^Ijieudant or defendants, if any who has or have not appeared shall transfer the suit from 
List 1 to such list of contested suits as he may think the suit should be entered in. 

56. The Deputy Begistrar, on being satisfied, if necessary, as to the due service of 
notice of an ajjplication on the respondent or aU the rcspombmls shall, if or as soon as the 
application is ripe for hearing and disposal, proceed to dispose of it if it is one which he is 
empowered to deal with himself or shall refer it to the sitting Judge in Chambers, or set 
it down for hearing and disposal in Court on the earliest available date. 

57. If a summons or notice against any defendant or rcspondint is found to he not 
duly se/ved, the Deputy Begistrar shall on application being made therefor order a fresh 
summons or notice to issue subject to the provisions of the rule next following, but the 
costs of obtaining such fresh summons or notice shall not be allowed as costs in the cause 
unless so ordered by the Deputy Begistrar on being satisfied that a bond fide endeavour 
had been made on the part of the plaintiff or petitioner to servo the previous writ. 

58. After & summons or notice against any defendant or respondent has been issued 
and found to be not duly served and no application is made for afresh summons or notice, 
or if it has been issued and found to be not duly served three times, the Deputy Begistrar 
may submit the case for orders to the Court. 

69. Processes or orders to be served on a party to a suit or proceeding may be served 
on his advocate or pleader, if any, and when so served shall be presumed to be duly com- 
municated ana made known to the party for whom such advocate appears or by whom 
such pleader has been appointed. For the purposes of this rule an advocate who has 
once appeared or entered an appearance on behalf of a party shall be deemed to continue 
to be his adyooate unless and until he withdraws his appearance by a statement to that 
effect mode in and recorded by the Court or unless and until he or such party intimates 
in writing to a Deputy Begistrar thatiie has ceased to be the advocate for such partyi 

60« Oases for the Daily List will be taken from the other lists, and put on the Daily 
list lor such days and periods as may from time to time be indicated in notices affixed to 
the Qo^-boacd of Jrhe CouH. 
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61. Every case appearing on the Daily List shall be deemed to have been fixed oi 
adjourned for hearing on the day on which it appears in such list. 

62. A party who desires that a case shall not be brought on to the Daily List in its 
turn or before a certain date, must promptly apply for an order to that effect. 

63. Cases on the Daily List shall bo called on for hearing in turn as they appear in 

the lists. <• 

64. The hearing of a suit entered on the Daily List shall not be postponed except on 

good cause shown. ' / 

66. A copy of the lists shall be }cept affixed to the notice-board of the Court and the 
Chief Clerk and the Bench Clerks shall be responsible that the lists are properly kept from 
day to day. 

66. Nothing hereinbefore contained shall affect the power of the Judge to fix any 
case for hearing on any particular date, or to order that a case shall bo entered in any 
particular place in any list. A Deputy Registrar shall thke the orders of the Judge as 
to entering in the lists cases in the Admiralty jurisdiction of the Court, and cases in which 
the Government and Government Officers are concerned. 

67. Each written statement shall, by way of list or schedule, refer to any documents 
not then filed, by which it is intended to be supported. No documents not referred to in 
such statement or filed in the suit, shall be received in evidence at the {Ae^ing unless by 
consent or by leave of the Judge. 

68. When a ground of defence arises after the defendant has filed his written state- 
ment the defendant may, within eight days after such ground of defence has arisen, or at 
any subsequent time by leave of the Court or a Judge, filt a further written statenent 
setting forth the same, and in such case shall forthwith serve a copy thereof upon the 
plaintiff or his advocate. 

69. Whenever any defendant in his witten statement, or any further written state- 
ment, alleges any grounds of defence have arisen after the commencement of the 
suit, the plaintiff may file a confession of such defence in tlie Form No. 1 hereto annexed ; 
and, if such defence is an answer to therwhole suit, may thereupon apply to the Judge in 
Chambers for, and obtain a decree for, his costs up to the time of filing such written state- 
ment, or further written statement as the case may be, with leave to withdraw his suit, 
unless the Judge shall either before or after the filing of such confession, otherwise order. 

70. Amendments in pleadings, which are made only for the purpose of rectifying 
some clerical error or errors in names, dates or sums, may be made on an order of a Deputy 
liegistrar without notice. 

71. If in any amendment the new matter does not exceed in any one^lace one folio 
(iiinety words) the record containing the original document shall be amended by on 
iatt>rlineation, or, if the amendment be by omitting some original matter, the same shall 
bo struck out of the record. In all other cases a new document shall be engiussed and 
annexed to the original. The amendment or variation shall be made or indicated in red 
ink. 

72. The attestation of any amendment under Order II, Rules 6-7, Order VI, Rule 17, 
and Order VII, Rule 11, Order VI, Rules 16-17, or Order XXI, Rule 17 of the CJode of 
Civil Procedure shall, unless otherwise ordered by the Court, be done by a Deputy 
Registrar. 


Commercial Suits, ' 

73. In contested commercial suits the plaintiff may take out a general summoxu. 

for direction returnable in not less than four days. The summons shaU he in Form » 

in the schedule of forms hereto annexed with such variations as oircumstanoes 
require, and shall be addressed to and served upon all parties to th? suit or matter, v$ 
may be affected thereby. ' - ’ ' i 

74. Upon hearing of the summons, the Judge shall, so far as praoticablQ, nudmi^Ki^ ' 
order as may be just with respect to all the interlocutory proceedings to be taken 

suit for the trial and as to the costs thereof, and more partioularly with respect 
following matters : Pleadings, particulars, admissions, discovery, interrog 
tion of documents, inspection olmoveable or immoveable property, comm 
natidn of witnesses, place and mode of trial. Such order sh ali 
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^he soheduld of forms hereto annexed with such variations as circumstances may 
■equire. 

70. No affidavit shall be made nr used on the hearing of the said summons except by 
ipecial order of the Judge. 

76. Upon the hearing of the summons any party to whom the summons is addressed 
hall, so far as practicable, apply for any order or directions as to any interlocutory matter 
>r thing in the suit which he may desire. 

77. Any application, subseqjiently tl) the original summons for auy directions as to 
iny interlocutory matter or thing by any party, shall be made under the summons by 
wo clear days’ notice to the other party, stating tBe grounds of the application. Such 
kpplication must be made to the Ju^ge and not to a Deputy Registrar. 

78. Any application by any party which might have been made at the hearing of the 
)riginal summons shall, if granted on any subsequent application, be granted at the costs 
)f the party applying unless the Judge shall be of opinion that the application could not 
properly have been made at the hearing of the original summons. 

Sunmary Suits, 

79. Whem qp order has been made giving leave to the defendant to defend a suit filed 
under Grder XXXVII of the Code of Civil Procedure, the defendant shall, within one 
week from tlie date of such order, file his written statement, unless the Judge, who grants 
leave, orders the affidavit of the defendant to be taken as his written statement, and the 
Bui^ shall be set down in List No. 6, 6 or 7 referred to in Rule 61. 

Documents filed in Courts. 

80. A Deputy Registrar may perform the functions of the Court under Order Xlll, 
Rule 9 (i ), referring in case of doubt to the Judge. 

81. The Judg8 or a Deputy Registrar may at any time require a party to a suit or 
proceeding to produce and leave with a Deputy Registrar any document not in the 
English language in his possession, for the purpose of its being translated by a licensed 
^arwilatOl* of the Court and may order that the translation when made shall be filed with 
the record. 

82. The Bench Clerk shall make and sign the endorsements enjoined by Order XIII, 

Rules 4 and 6 of the Code on documents admitted or rejected. The list of documents 
and articles admitted in evidence shall be prepared in Form by the Bench 

dOTk and shall be signed by him. 

83. Copies of entries in public records or in books of account shall be examined, 
compared and attested by a Deputy or an Assistant Registrar or the Chief Clerk when the 
entry is in English, or by an Interpreter of the Court when the entry is in a language of 
whioh*there is a Court Interpreter, before the record or book of account is returned to the 
persoh producing it under Order XIII, Rule 6 (-?) of the Code. If the entry is not in 
such language it must be examined, compared and attested by an Interpreter duly sworn 
for that purpose, 

• Discovery and Inspection. 

84. Where the transactions which form the subject-matter of a suit have been carried 
pn wholly or principally in Rangoon and any of the parties are not residing in Rangoon at 
the time an afSdavitof documents is required to be filed, such affidavit may be made by 
the Agent in Rangoon of such absent party on his behalf. For the purposes of this rule, 
a resident i»rtner in Rangoon shall be the Agent of his non-resident partners. 

85. If, m the case provided for by the last preceding rule, any party desires to have 

affidavit made by all or any of the absent parties personally, he shall be at liberty to 

apply for an order to that effect to a Deputy Registrar setting forth ^ the grounds for 
maklQg snoh order and the Deputy Registrar after hearing the opposite party, may, if 
he thi^ it right and just, make such order. 

. , 86. Any party seeking discovery by interrogatories, shall, before delivery of interro- 
pay into Court, to abide further order, the sum of Rs. 34, or such greater sum 
ratine 4^algBrntay direct. Any party aeel^ discovery otherwise than by interrogatories 
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ordered further to pay into Court as aforesaid such additional sum as the' Judge shall 
direct . The party seeking d iscovery shall with his interrogatories or, where any payment 
into Court has been so ordered as aforesaid with the order for discovery, serve a copy of 
the receipt for the said payment into Court, and the time for answering or making dis- 
covery shall in all cases commence from the date of the service of the interrogatories 
or order for discovery. The party from whom discovery is sought shall not be required 
to answer or make discovery unless and until the said payment, if so ordered as aforesaid, 
has been made. 

87. Unless the Judge shall at or before the trial otherwise order, the amount paid in 
under the preceding rule shall, after tfie suit or matter hits been finally disposed of, be paid 
out to the party by whoiUrtho same was paid in, if appcarmg in person, on his request, or 
to his Ad vooato on such Advocate's request where such party is represented by Advocate, 
in the event of the costs of the cause or matter being adjudged to such party, or no order 
as to (!Osts being made, but, in the event of the Judge ordering such party to pay the 
costs of the suit or matter, the amount in Court shall be subject to a lien for the costs 
ordered to be paid to any other parly. 

88. A Deputy Registrar is authorized to allow any party to a suit or procceduig or 
his advocate or pleader or agent to inspect in the presence of an officer of the Court at a 
convenient time any document filed in Court under Order VI F, Rule 14^-o!r Order XTTl, 
Ivulo I of the Code, or any document admitted in evidoiu o in the Ruil or proceeding. 

Oi- 

Summonffps to 


89. A summons to a witness may be applied for by a party to a suit or proceeding or 
his advocate or picador at any time after its institution, and during its pendency. 

The application should be made to a Deputy Registrar. 

90. The party applying shall, within 24 hours from the time when the application is 
liled, pay to the Bailiff, or, if the summons is to be served beyond the limits of the original 
jurisdiction of the Court, to the Accountant, such sum for the travelling and other 
(expenses of the person or persons summoned as may be requisite according to the 
following scale 


Maximum. I Miuimum. 


Soldiers, mariners, labourers, carriers, domestic servants, sircars, etc. 

Tradesmen 

Merchants, managers of banks, zemindars, gentlemen of property . 
Auctioneers, brokers, professional accountants .... 

Professional mon 

Editors, engineers and surveyors 

•Officers in civil employ drawing not less than Rs. 600 a month 
according to rank. 

Military and Naval officers, according to rank . . . . 

Shroffs', bunuias, schoolmasters, commandei’s, and officers of ships 

Articled and other clerks 

Police Inspectors, petty officers,’ military or marine 

(Histoms-house officers and engine-drivers 

(xodown sircars 

Females, according to station 


Es. 

A. 

p. 

Rs. 

A. 


2 

8 

0 

1 0 12 

o' 

8 

0, 

. 0 

1 

0 

0 

12 

0 

0 

4 

0 

0 

10 

0 

0 

3 

0 

0 

16 

0 

0 

8 

0 

0 

12 

0 

0 

3 

0 

0 

12 

0 

0 

6 

•0 

0 

12 

0 

0 

6 

0 

0 

8 

0 

0 

2 

0 

■0 

6 

0 

0 

2 

0 

0 

4 

0 


2 

0 

0 

4 

0 

0 

2 

0 

0 

4 

0 

0 

2 

0 

0 

5 

0 

0 

1 

0 

0 


In special cases or in cases not provided for in the scale, the Court allow such 
fees as it thinks fit. ^ 

91. A Deputy Registrar shall issue summonses as soon as possi'dle after the BaililF 
or the Accountant has endorsed the application with his receipt for the money paid and 
ordinarily without reference to a Judge. In case of any disagreement or doubt as to the' 
scale of travelling and other expenses which should be tendered to a witness’, the Deputy 
Registrar shall refer the matter to the Judge. 

92. If a witness’ evidence is not taken or completed on the first day on whiob he ta' 
attended in obedience to a summons, the party who has summoned him shall befbee 4p;U|b 
oil that day deposit with the Bailiff of the Court the same amoun^as'wiUi 
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allowed forlihe next day of hearing, and if on that day his evidence is not taken or com* 
pleted, his allowance for the next day of hearing shall be deposited, and so on until the 
witness has been discharged, or until the case has been concluded. 

93. Witnesses must apply in person to the Bailiff for their expenses allowed for 
attending on every day after the first day. 

94. No expenses of witnesses shall be included in the costs allowed, except such as 

have been paid through the Bailiff or the Accountant or certified by the Judge or by a 
Deputy Registrar. ^ • 

• 

Examinalion of Ijfirlies and Witnesses hy the Court. 

• 

95. The substance of the oxammation held by the Com't under Order X, Rule 2, 
shall bo reduced to writing by the Judge or a Gazetted Officer of the Court and shall form 
part of the record. 

96. In cases, in which an appeal is allowed, other than those dealt with under Rule 52 
the evidence of each witness shall bo taken down m writing, in the English language, by 
the Judge or, in the lu’csonco and under the superintendence of the Judge, by a Gazetted 
Officer of the Court not ordinarily in the form of question and answer, but in that of a 
•narrative. Sxi^h ovidenco when completed shall be read over by or to the witness in 
Court soon as possible after his statement has been recorded : and the Judge shall, if 
necessary, correct the same and shall sign it. 

97. In cases in which an appeal is not allowed other than those flealt with under 

R\*lc 62 it shall not bo necessary to take down the ovidenco of the witnesses in writing, 
at length ; but the Judge or a Gazetted Officer of the (Joiirt in the presence and under 
the suporintendonco of the Judge as the examination of each witness proceeds, shall 
make a memorandum of the substance of what he deposes, and such memorandum shall 
bo written and signed by tiio Judge or the officer aforesaid and shall form part of the 
record. • 

98. Nothing in Ordoi* XVllI, Rules 5, 7, 8, 9, 13 and' 14 shall apply to the Chief 
llJrjurt in the exorxuse of its Original Civil Jurisdiction. In the case of such Court acting 
tran^»JM>xerciso of the saiil jurisdiction the recording of any matter refeircd to m Rules 10, 
'H, and 12 of the said Order may be done by a Gazetted Officer of the Court under the 
direction of the Judge and Rule 15 thereof shall be read as referring to evidence taken 
down or made under the rules hereinbefore set out. 


Commissions. 

99. The hearing of a suit in which a commission has been issued under Order XXVI 
of the Code shall be postponed until the return of the ('ommission unless tlio Judge or a 
Deploy Registrar otherwise directs. 

100. An application for a commission shall bo made promptly after the grounds on 
which it is asked for are known, and the petition for it shall be accompanied by an affidavit 
or affidavits setting out the facts relied ui)on as grounds for the issue of the commission, 
and when they first became known to the applicant. 

101. WHbn an order for the issue of a commission to take evidence on interrogatories 
has been made, the party obtaining the order shall, within four days from the date thereof, 
file his interrogatories and the documents, if any, to accompany the commission,- and shall 
serve a copy of the interrogatories on the other party or his advocate or pleader who 
shall file his cross inlorrogatories with the documents, if any, to accompany the same 
within four days froui such service anjl shall serve a copy on the other party or hie 
advocate. * 

102. If the commission is to take evidence viva voce, the party obtaining the order 
shall pay the necessary costs of and incidental to the same, and both parties shall file a 
list of thoii* respective witnesses, and all necessary papers and documents within one week 
^frpm the date of the order. 

103. On default in the observance of theso^ules by a party obtaining an order for a 
commission^ the oommission shall not issue without leave of the Judge, or a Deputy 

wid on default by the opposite party he shall not be allowed to join in the com- 
mission without such leave. 
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104. When— 

(а) A Commission is issued by the Court for a local investigation or to examine 

accounts under Order XXVI, Buie 9 or Rule 11 of the First Schedule ; or 

(б) An Arbitrator is appomted by the Court under paragraph 3 of the Second 

Schedule to the Code of Civil Procedure, 

the Commissioner or Arbitrator, as the case may be, shall give notice tctho parties to 
the suit or proceeding of the iiling of his report or award and, in submitting his report or 
award, shall inform the Court in wi'iting that he has given such notice. 


Arrangement of Becc/ch. 

/A 

105. The records of regular suits shall be divided into four parts each having a 
separate facing shoot, nanioly : — 

(1) The main file. 

(2) The document file. 

(3) The interlocutory file. 

(4) The process file. 

106. In the main file shall be filed in the following order the — 

(1) Diary, 

(2) Pleadings, 

(3) Issues, 

(4) Evidence for the plaintiff taken in the Court and upon commission, 

(5) Affidavits (if any ) read for the plaintiff at the hearing under Order XIX, Rule 1 

of the Code, 

(6) Interrogatories administered by him and the answers thereto, 

(7) Evidence taken in Court and upon commission for the defendant or each 

defendant in order, 

(8) Affidavits read as aforesaid for him or them, 

(9) Int/orrogatories administered by him or them and answers, 

(10) Evidence of witnesses called by the Court under Order XVI, Rule 14 of the 

Code, 

(11) Judgment, 

(12) Decree. 

Noir. — T lie proceedings upon or leading up to the issue or return of a commiBsion, or iu connection 
with iuteiTogatorfes and answers, shall he filed in the interlocutory file. 

107. In the docutnent file shall be filed the list of documents under Order VII. 
Rule 14, or Order XIII, Rule 1 of the Code, and the list of documents admitted in 
evidence, and all documents which have boon produced and filed as well as those admitted 
iji evidence. Groat care shall be taken that in fastening documents together no letters 
or figures are obliterated or defaced, and they shall be listened in such a manner that 
<»vory part of each document may bo roatlily open to view. 

108. In the interlocutory file shall be filed all petitions, proceedings, and orders 
thereon and all other documents not provided for by the two last preceding rules except 
processes. The documents in it shall bo arranged so that the proceedings and orders 
upon every petition shall bo kept together, but as far as possible, consistently with the 
above, every petition shall bo filed in order of date. 

109. The process file shall contain besides the flyleaf with table of contents : — 

(а) Powers of attorney, 

(б) Summonses and other processes and Affidavits relating thereto, " 

(c) Lists of witnesses, « 

(d) Letters, etc., calling for records, etc., and all other papers not included in the 
main file, the document file or the interlocutory file. 

1 10. The difiorent files shall not be bound together until after the time for appealing 
has expired, or if an appeal is preferred, until after the record has been received from the 
Appellate »^de. 
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The Diary. 

111. The diary shall bo framed so as to show as concisely as possible every stage of, 
and every proceeding taken in the suit, and the party or parties present in 2 )erson or by 
advocate or pleader at every proceeding. Very short proceedings and orders, such as 
proceedings and orders for the adjournment of a case, may be written on the diary for the 
signature of the Judge, but when orders not purely formal have to be made, the Bench 
Clerk should put up a judgmei^ form ilith the file when submitting it to the Judge. 

^ The Judgment, 

112. When judgment is given orally a note thereof in vriting or in shorthand shall 
be taken by an Officer of the Court, or person authorized by the Judge. 

Such note shall be submitted to the Judge for correction, and for signatiii'e. 

Decrees and Formal Orders. 

113. When in interlocutory and miscellaneous proceedings an order is made by the 
Judge after stating his reason therefor, and in any case in which a party may desire it, a 
forma^order shftll be drawn up containing the number of the suit, the names of the parties, 
bhe order or result of the'order made, tlie costs incurred and by what parties and in what 
proportion the costs are to be paid. 

114. Every decree and formal order shall bear the date on which th(^ judgment or 
order was pronounced, but the date on which a Judge or a Deputy Registrar has actually 
signed the decree or order shall bo noted beneath his signature. 

116. Decrees and formal orders shall bo drafted by a Deput}^ Registrar or an 
Assistant Registrar. When the draft of a decree is ready a notice shall be posted on the 
Court notice-boai;ji that the draft is ready for inspection in the office of one of the Deputy 
Registrars If it is not objected to within four days from the date of the notice, a 
decree in the terms of the draft shall bo submitted to a Judge or a Deputy Registrar 
for signature. 

if the parties do not agree to the form which the decree shall take the case shall 
be set down upon the daily list on as early a date as may bo convenient to speak to the 
minutes of decree. 

116. If a party or an advocate intimates to a Deputy Registrar immediately after 
BHi order has been passed by a Judge that ho wishes to see the formal order before it is 
submitted to the Judge for signature, the same procedure as for decrees shall be adopted 
II respect of the draft formal order. 

117. Every decree or order for the payment of money out of a fund subject to the 
order of the Court shall, for the purpose of such payment, bo deemed to authorize the 
sale Und subdivision of the securities belonging to the fund, or of a sufficient portion 
thereof. 

118. In a decree for maintenance out of property charged with jiayment of the 
oUowanoe the Court may appoint subject to such condition (if any) as it shall think fit, 
a Receiver thereunder with directions, in case of default in payment of the maintenajiice, 
to take possession of the property and sell the same, and out of the sale-proceeds to 
pay the allowance for maintenance. 

119. In every decree and order that is not final, liberty to apply shall be implied. 

120. When a suit is allowed to be withdrawn with liberty to bring a fresh suit on 
the same matter, unless the Court shall otherwise direct, the order shall be drawn up so 
as to m^#the payment of the costs of the suit that has been withdrawn a condition 
precedent to the plaintiff bringing a fresh suit. 

. Time. 

121. . In all coses in which any particular number of days, not expressed to be clear 
days, IB prescribed by the. rules or practice of the Court, and not coming imder the Statute 
of limitations, the same shall be reckoned exclusively of the first day, and inclusively 
dl the last day, unless the last day shall happen to fall on a Sunday or other day on 
closed, in which case the time shall be reckoned exclusively of that 
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day also, and ai^y succeeding day or days on which the offices continue closed : pro- 
vided that written statements due in vacations may be filed on the day the Court 
reopens. 

122. Whereby these rules, or in any decree or order time for doing any act or taking 
any proceedings is limited by months, and where the word “ month ” ^occurs in any 
document which is ])art of any legal iwocodnie under these rules, such time shall bo 
computed by calendar months, unless otherwis^ expressed. 

J23. I’he day on which an order for security for costs is served, and the tine thence 
forward until and including the day or which such security is given shall not bo reckoned 
in the computation of time allowed to plead, answer iulcrrogatories, or take any other 
proceeding in the suit or iliatter. 

Kxmulion Proceed ing6\ 

124. Ap])lications under section 39 of the Code t o send a decree or order for execution 
to another Court shall be made by a verified petition in which the reasons for transfer shall 
be set out and particulars mentioned in clauses (a) or (/>) of tlie section, if either applies, 
shall be clearly staled. Every application shall be accompanied by a certified copy 
of the decree or order. 

125. The (lertified copy together with tho other document s mentioned in Order XXI, 
Ride 6 of tho Code shall be sent by registered post. 

129. Tlio process- fees prescribed for the wan’ant of attacliment and for the order of 
sale shall bo annexed to every application for execution i)y attachment and sole' of 
propertN'. 

127. In cvci’y application for the attachinent of moveable projiert^ the approximate 
value of the projicrty sought to be attached shall be stuti'd according to the best of the 
applicant’s belief. 

128. In applications for execution by attachment of moveable property it shall be 
expressly stated whether the property sought to bo attached is in tho possession of tho 
judgment-debtor or not, and the place where tho property is situated shall be fully 
described. 

Sah' of I mnwneahle Pro2}eriy, 

129. An application foi the sale of immoveable propcit;> attached must he accom- 
panied by an affidavit of some person who lias searched the register of dee(ts for entries 
regarding tho property. In the affidavit the result of tho search must Iwi stated, An 
abstract of the title of tfie judgment -debtor, so far as il can be ascertained from the 
register of deeds, must also bo funiishod, and if tlie original title deeds arc in the hands 
of the decree-holder tliey must bo pioduccd and left with a Deputy Registrar. 

. 130. A Dojiuty Registrar .shall prepare every proclamation of sale of immoveable 

property, and the party seeking to have the property sold shall be bound to furnish 
him with all tho particulars he may require to cnablo him to prepare tho proclamation 
in conformity with the provisions of Order XX J, Rule 66 of the (^ode. 

131. The proclamation shall contain a notice that only the right, title, apd interest of 
the judgment-debtor is t-o bo sold, and tliat piu’cliasers must satisfy themselves as to the 
judgment-debtor’s title to the proj)eHy, and that the title deeds or an abstract of 
the judgment-debtor's titU^ will be open for inspection at the Office of one of the Deputy 
Registrars. 

Tho proclamation shall also state in whose ])OH.scBsion and occupation the property 
is, and tlie tenancy or terms on whicli any person is in occupation or possession. 

132. At sales other than sales after attachment, a Deputy Registrqj may, and shall if 
requested so to do, fix a reservt; price. The fact of the reserve, if any, shall 1)6 entered 
in the proclamation. 

133. After completion of tho ])ro(4a.maiiou it slwdl Tbo sent with a warrant for sale 
ti) tho Bailiff. The v^arrant for sale may bo signed by a Deputy Registrar. 

134. No proclamation of sale of immoveable property shall issue until after the 
jicTHon applying for sale has deposited with the Bailiff an amount sufficient to defray; 
the expense of advertising it daily for one montli in a local newspaper or advertiser* 

136. Sales shall be conducted by the Bailiff of the Court, and shall ordinarily be 
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held within’ the prociact^j of the Court-house. If tlie party at whose instance tlie pro- 
perty is to be sold desires that it should be sold on the spot, ho must state his wish in 
his application for sale and deposit with the Bailiff the prescribed fee for attendance at 
the spot. After the place of sale has been stated in the proclamation, it shall not be 
altered. 

136. Theftainoof each bidder at the sale of immoveable property shall bo noted by 

the Bailiff and the amount bid by him shall be entered opposite his name. If there be 
no bid, oi;tho highest be below ^he roHcfved price (if any), the Bailiff shall postpone the 
sale and record the reason of the postponement his sale-book. If the highest bid 
be equal to or higher than the res^ved price (if any), tho Bailiff shall make an entry 
in the sale- book to tho following etfoct : — • 

“ I declare to have been tho highest bidder foi- tho purchase of 1 he 

property above sot forth (or of lot No. ) for the sum of Its. .’ ’ 

137. An application for an orcler confirming a sale of immovoablo propert y shall not 
be necessary. If no application to set aside the sale is made within the period allowed 
therefor a Deputy liegistrar may either pass or submit the sale proceedings to tlu^ Judge 
for an ordoi confirming the sale. 

138. Wjjen a conveyance to a purchaser at a sale by the Court is nocossary, the 
purch^er shalftfause a draft to bo prepared and pre.sented to a Dej)uty Registrar within 
one week from the date of sale. 

Upon receipt thereof tho Deputy Registrar shall give notice thereof to the advocates 
or pleaders of tho parties to tho suit with an intimation that tho draft wnll be open to their 
in#l)Cction for four days, aiicl that, if not objected to, it will be returned to the purchaser 
as approved of by the Court. 

If the draft is objected to, the Deputy Rogistnir shall solile the draft after considering 
the objections to it, and shall then if so required by either party submit it to the Judge 
for orders. 

* Sale o f Moveable Froperiy, 

139. As soon as possible after an attachment of moveable lu’opcrty, the Bailiff shall 
report tp the Court tho fact of the attachment and shall furnish a list of the articles 
atlachod and their approximate value and shall note if any of them arc not liable to 
attacjhment or sale. 

If any of the articles or things fall within (ho proviso to Order XXI, Rule 43 of the 
Code, it shall bo so stated m the report and list. 

140. THb report and list shall bo submitted to t he Judge oj* a Deputy Registrar who 
shall pass such order for sale as he may think lit, although the decrcc-liolder may not 
apply for a sale order. A warrant for sale shall bo traiiKmitted to tho Bailiff, who shall 
forthwith prepare and issue a proclamation. 

141. Every proclamation shall he advejtised in a local newspaper or advertiM‘r 
for at least 15 days (except in tho caseof property mentioned in tho proviso to Order XXI, 
Rule 43 of the ('ode), and the cost of advertising shall be deducted from tlie proceeds 
of sale. 

142. Moveable property numtioned in the proviso to Order XXI, Rule 43 of i he Code, 
shall 1)6 soldlis soon as may be convenient after it lias been attached. Other moveable 
property shall be sold on the third Saturday after tho day on which the proclamation 
shall have been fixed up in tho Court. 

QarnisJiee Orders, 

143. A#Deputy Registrar may in the case of any debt (not secured by a negotiabk? 
instrument), any moveable property not in the possession of the judgment-debtor, or 
any negotiable instrument, which has been attached under Order XXI, Rule 40, 51 or 
52 of the Code of Civil Procedure, issue a notice in the Form No. 4 in the schedule of 
forms hereto annexed to any person (hereinafter called tlie garnishee) liable to pay such 
debt, or to deliver or account for such moveable property, or liable on such negotiable 
instrument to such judgment-debtor, calling upon him to appear before himself and show 
cause why he should not pay or deliver into Court the debt due from or tho property 
deliverable by him to such judgment-debtor, or so much thereof as may be sufficient to 
satisfy the deore^and the cost of execution. 
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144. If the garnishee does not forthwith pay or deliver into Court the amount due 
from or the property deliverable by him to the judgment-debtor, or so much as may be 
sufficient to satisfy the decree and the cost of execution, and does not dispute his liability 
to pay such debt, or deliver such moveable property, or if he does not appear in answer 
to the notice, then a Deputy Registrar may order the garnishee to comply with the 
terms of such notice, and on such order execution may issue as though such order were 
a decree against him. 

145. If the garnishee disputes his liability, ‘jhe Depjity Registrar, instead ^of making 
the order abovementioned may order that any issue or question necessary for determining 
liis liability be tried as though it wore an issue in a ^uit and may unless either party shall 
before the hearing desire the trial to be before a Judge, proceed to determine such issue ; 
and upon the determination of such issue, shall pass such order upon the notice as shall 
be just. 

146. Whenever in any proceedings under Rules i43 to 149 inclusive it is suggested 
or appears to the Judge or a Deputy Registrar to be probable, that the debt or property 
attached or sought to be attached belongs to some third person, or that any third person 
has a lion or charge upon, or an interest in it, the Jhdge, or a Deputy Registrar may order 
such third person to appear and state the nature of his claim (if any) upon, such debt or 
property, and prove the same, if necessary. 

147. After hearing such third person, and any other person who may subsequently 
be ordered to appear, or in the case of such third or other person not appealing when 
ordered , the Judge or a Deputy Registrar may pass such order as is hereinbefore provided, 
or make such other order as ho shall think fit, upon such terms, in all cases with respect 
to the lion, charge or interest (if any) of such third or other person as to such Judge or a 
Deputy Registrar shall seem just and reasonable. 

Such third or other person shall have the same right to require that the trial so far 
as it may aSect his interests shall be before a Judge as is confeiTed by Rule 145 upon the 
parties therein named. 

148. Payment or delivery made by, or execution levied upon the ganiishee under 
any such order as aforesaid shall be a valid discharge to him as against the judgment- 
debtor, and any other person ordered to appear as aforesaid, for the amount pai^’ 
delivered or levied, although such order or the judgment may be set aside or reversed. 

149. Debts owing from a firm carrying on business within the jurisdiction may be’ 
attached under the foregomg rules, although one or more members of such firm may be 
resident out of the j urisdiction. Provided that any person having the control or manage- 
ment of the partnership business or any member of the firm within the jurisdiction is 
served with the garnishee order. An appearance by any member pursuant to an order 
shall be a sufficient appearance by the firm. 

150. The costs of any application under the foregoing rules and of any proceedings 
arising therefrom or incidental thereto, and of any order made thereon, shsdl be in the 
'discretion of the Judge, or Deputy Registrar, as the case may be. 

161. Orders made by a Judge under Rule 160 shall be appealable as other orders in 
execution. 

162. An appeal to the Court shall be allowed from all orders of a Deputy Registrar 

under Rules 143 to 160. ^ 

Motions — Injunctions. 

1 53. Unless the Judge or a Deputy liegistrar give special leave to the contrary there 
must be at least four clear days between tho service of notice of an application or motion 
and the day named for showing cause against the application or bringing oi^^the motiont' 
and tho affidavits in support must be filed and copies thereof served together therewith* ' 
Affidavits in answer or reply shall be filed in the Deputy Registrar's OfiSoe not later 
4.30 p.m. on the day preceding the day named for the hearing. 

154. Except by the leave of the Judge no affidavit in support of the application 
beyond those served with the notice of such application or notice of motion, as the case 
may be, nor any affidavit in answer or reply filed later than the time piresoribed in 

153 shall be used at the hearing nor shall more than one affidavit be made in i^y; " 

155. A party to whom an interim injunction has been granted, flhall, before it 
issued, unless the Judge otherwise directs, give an undertak^ in 
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his advocate, to pay such sum by way of damages as the Court may award as com- 
pensation in the event of a party affected sustaining prejudice by such injunction. 


■ Examinations “ de bene esse.^’ 

156. The examination of a witness under Order XVIII, Rule 16 shall ordinarily be 

taken by a Deputy Registrar or A8sis|int Registrar unless the Judge shall otherwise 
direct. • • 

157. The officer taking an examination de bme esse shall have regard to the pro- 
visions of the Indian Evidence Ao^ and shall, in case the Advocate or other person 
examining the witness press any question which such officer sffall have disallowed, record 
such question and the answer thereto for the consideration of the Judge before whom the 
deposition may thereafter bo puUin evidence. 

158. After the deposition of any witness shall have been taken down, and before it 
is signed by him, it shall bo distinctly read over, and, when necessary, translated to the 
witness in order that mistakes or omissions may be rectified or supplied. The deposition 
shall be signed by the witness, and left with the officer who took it down and the latter 
shall subscrilio Jiis name and the date of the examination. 


• SecAirity to Court. 

• 159. When security is^equired to be given it shall be taken in the form of a bond 
with or without sureties as the Judge shall direct and shall be in favour of the senior 
Judge of the Court for the time being. 

160. When sureties are roquii*ed and j)er8on8 resident within the jurisdiction of the 
Court are tendered, a report shall be called for from the Bailiff as to whether the principal 
and sureties posssBs Tnthin the jurisdiction of the Court property of value equal to the 
amount of the security required. 

161. No sureties shall, without the order of the Judge or a Deputy Registrar, be 
^oep ted, unless they make an affidavit or affidavits stating that the property which 
uacb of them possesses, or that their properties combined, are equal in value to the 
amount of the security demanded, over and above any incumbrances to which such 
properties may be liable ; and over and above the amount for which they may have 
previously given security and for which they are at the time liable us sureties. 

162. On* the application of the Bailiff summonses may be issued to persons named 
by him to appear before him or to produce before him documents of title for the purpose 
of his inquiry into the value of the property of any j^erson tendered as a surety. 


• Bailiff's Commission on Sales of mortgaged and attached Property. 

163. The commission to be drawn by the Bailiff on sales of mortgaged or attached 
property shall be at the following rates : — 


(1) On sales of mortgaged property — 

When the proceeds of sale do not exceed Rs. 500 
When they exceed Rs. 500 but do not exceed Rs. 5,000 


When they r'xcecd Rs. 5,000 . 


5 per cent. 

5 per cent, on the 
first Rs. 500 and 2 
per cent, on the 
balance. 

At the above rates 
on the first Rs. 5,000 
and 1 per cent, on 
the balance. 


(2) On sales of attached property — 

When the proceeds of sale do not exceed Rs. 10,000 
When the proceeds of sale exceed Rs. 10,000 


G per cent. 

5 per cent, on the 
first Rs. 10,000 and 
1 per cent, on the 
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164. When a sale of immoveable property is set aside under the provisions of 
Order XXI, Rule 89, 91 or 92 of the Code of Civil Procedure, no commission shall bo 
paid to the Bailiff for soiling the property. 

165. Whenever a sale of immoveable property is held by the Bailiff elsewhere tlian 
within the precincts of the Court-house, on the a])plication of the party at whose instance 
the property is to bo sold, a fee of Rs. 5 shall ho paid by the said party at the time of 
making the application and shall bo credited tp Government. 

166. Subject to a maximum which shall bo the difTcronco between the substantive 
pay and omoluments of the Bailiff end the sum of Rs. 250, the fees paid each month 
under the preceding rule shall be drawn and disbvrsed to the Bailiff at the end of the 
month. 

Schedule of Forms. 

No. 1 (Rule 69). 

IN THE CHIEF COURT OF LOWER BURMA. 


Original Civil JurmUcUun. 


Suit No. of 19' . 

Plaintiff, 


Defendant. 

The plaintiff confesses the defence stated m the paragrapli of the defendant’s wriOon 
statement (or of tlie defendant’s further written statement) filed on the 
day of 19 . 

(Signed) 


Plaintiff. 


(Signed) 


Plaintiff’s Advocates 


No. 2 (Rule 75). 

IN THE CHIEF COURT OF J.OWER BURMA. 


Original Giml Jurisdiction. 


Suit No. of 19 . 

Plaintill, 


vs. 


Defendant, 

Let all parties concerned attend before me in Cham hers on the day of 
at o’clock in the noon, on the hearing of an application on the part of 

to show cause why an order for direction should not be made 
ill this suit as follows : — 

Particulars. [Ihat the deliver within days 

particulars of and that in default all further proceedings in this suit be 

stayed until such particulars are delivered (or that the defendant be precluded from giving 
evidence in support thereof at the hearing of the suit) and that the 
have days to deliver bis aftef'^ delivery of 

such particulars.] « 

[That the file an aflidavit of documents in ten days.] 

Inttrrogatorks. ( Fur leave to interrogate, the answers to be filed within 
ton days). 

Inspection of documents Commissions. 

Inspection of property. 

Examination of witnesses. 

Any other interlocutory matter or thing. 

Dated the day of 
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No. 3 (Rule 74). 

IN THE CHIEF COURT OF LOWER BURMA. 

Original Civil Jurisdiction. 

Suit No. of 19 

. Plaiutiir, 

• * rs. 

• Defendant. 

Upon hearing tlio Advocates on U)th sides and upon reading the 

affidavit of tiled heroin the follo#ing directions are hereby 

given : - 

Particulars. — Defendant in week to give particulars of 
Admissions. — That the 2 )laintilT is 
Discovvjy. — Defendant in a w'cek to j)ro(luoe 

I nterrogatorias. — JMaintiff may interrogate as to only : iiitori’ogatories to be 
initialled by me. 

Inspaciiipn of Dooumfuls.- Plaintiff undertakes to ))roduce at the hearing. 
Inspections of Property.— Nom. 

Comm issions. — N oik' . 

Exffhiination of Wiinems. 'J’o be cxamiiu'd f)n commission or otherwise as the 
case may be, ^ 


No. 4 (Rule 113). 

IN TJIU CHIEF COURT OF LOWER BURMA. 
* Original Civil J nrisdiciion. 


Civil Execution Case No. of 19 


Plaintiff, 

Defendant, 


To 


day of 


Take jiotice that you are hereby required on or before the 
19 to pay to the Bailiff of this Court the sum of 
attached in your hands by order dated day of 19, or otherwise 

to appear in person or by an Advocate or Pleader of this Court before the undersigned at 
1 1.16 a.m. in the forenoon on the day aforesaid and show cause to the contrary in default 
whereof an order for payment may bo passed against you. 

Dated this day of 19 . 

for 

Deputy Registrar, 


Advocate 

Fl«ad«r 


THE BURMiV GAZETTE, 

October 21st, 1911, Part IV, t. 945. 

Chief Court of Lower Burma. 

NOTIFICATION. 

Dated Rangoon, the 19^1^ Ockiher, 1911. 

No. 20 (General). — With reference to section 122 of the Code of Civil LTocedurc 
1908, and with the sanction. of the Local Government , the C’hief Court, Lower Burma, 
nMbkes the following rules for the regulation of mattei-s connected with its own procedure 
in the exercise of its Appellate Civff Jurisdiction : — 

The rules shaB tot inserted in the First Schedule to the Code as “ Order LIV— 
li^i^te Skie of Procedure.** 
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The rules contained in the First Schedule to the Code of Civil Procedure, 1908, 
shall, so far as they are inconsistent with or contrary to the Rules herewith published, 
and, so far as the practice and procedure of the Appellate Side of the Chief Court of 
Lower Burma only are concerned, be deemed to have been altered or superseded by the 
rules secondly abovementioned. 


Ordbe LIV. 

f 

Appellate Side Rules of Prbcedure. 

Preliminary^ 

1 . In the absence oi the Assistant Registrar the Chief Clerk shall exercise all the 
functions of tho Assistant Registrar under these rules. 

2. Except upon close holidays the oflices of tho Court shall be open to the public 
on business from 10.30 a.m. until 4.30 p.m. on all week days except Saturdays, and on 
Saturdays from 10.30 a.m. until 2 p.m. 

Initiation of Proceedings. 

3. Memoranda, applications, and affidavits shall be either printed, type-written or 
written in a clear and legible hand, in tho English language on durable white foolscap 
paper on one side only of tho paper and so as to leave a clear margin one inch and a half 
wide on tho left side. 

The . matter shall be divided into paragraphs numbered consecutively, and each 
paragraph shall contain as nearly as may be a separate ground of objection or allegation. 
Dates and figures shall be filled in before presentation. When native dates are given, 
tho corresponding English dates shall always be added. 

Material corrections or alterations shall be authenticated by the initials of the person 
signing a memorandum, application or affidavit. 

4. All memoranda of appeal and applications shall be presented to the Assistant 

Registrar. < 

5. Memoranda of appeal and applications for revision shall be acconipanied-i ' ^ I 
certified copies of the following documents : — 

(1) The decree or order against which an appeal or an application is made ; 

(2) Tho judgment on which such decree or order is founded, unless the Court 
dispenses therewith, and 

(3) In appeals and applications from appellate decrees or orders the judgment of 
. the Court of First Instance, unless tho Court dispenses therewith. 

G. Whenever a memorandum of appeal or application is presented to the Assistant 
Registrar and it is in his opinion insufficiently stamped, or if ho considers that the relief 
claimed is under-valued he shall fix a time under section 107 (2) or 141 within which such 
memorandum of appeal or application shall be properly stamped or the valuation 
amended. 

7. Whore a memorandum of appeal or application is amended the Assistant Registrar 
shall sign or initial the amendment. 

8. The date of hearing an appeal or application for revision shall be fixed by the 

Assistant Registrar and shall be notified in the manner prescribed by Order XLI,3ule 14, , 
He shall also fix the time for filing a memorandum of objections as provided for in 
Rule 26. , 

9. The cost of issuing notice of the date of hearing to the respondent shall be 

depo.sited within seven days from the date of order directing such notice to issue uii^SS 
the Assistant Registrar consents to an extension of time, m ' : , 

10. When notice is ordered to issue to the respondent, the appellant nr 

shall in tendering tho process-fees furnish as many copies on plain paper of the grouni^l 
of appeal or application as there are respondents. - 

11. On receipt of the records of the lower Court or Courts, the Assistant Ites^trov^ 
shall issue a notice to the appellant or applicant requiring him to state within a speollrf;: 
time what documents in the connected records he wishes to have traortatod. . 

event of such statement not being made within the time allowed 1^ shall eitheir 
the time for good cause shown or in the warning list (see Buie 85 )^Iqii the 
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call upon the^arty to show cause before him why the case should not bo laid before the 
Court for orders, under Order XVII. Rule 3. 

12. When the documents to be translated have been determined, the Assistant 
Registrar shall cause an estimate of the cost of the translation to be prepared, and shall 
proceed as provided in the rules for the translation of documents. 

13. The Assistant Registrar is authorized to take necessary steps to cause the 

service of frosjb notices, if required, to dispose of applications for substituted -service, 
to grant postponements by oonsojvt and (ftsposo of applications for bringing legal repre- 
sentatives of deceased parties on the record and gr|inting postponements, if necessary, 
for the purpose of service. ^ 

14. When a notice is returned unservod, or not duly served, and the Assistant 
Registrar orders the issue of fresh notice and fixes a fresh date, the case should be called 
out in the presence of the Assistant Registrar in open Court fifteen minutes before the 
Court sits on the date originally fix(?d, in case the respondent may put in an appearance, 
and, if he does, ho should bo informed of the postponed date and his signature taken. 


Process, 

15. WarrjwJp, notices and other processes shall be signed, scaled and issued by the 
Assistant Registrar, provided that every warrant or order committing a person to 
custody in jail shall be signed by the Judge. 

16. Notices and other processes to bo served within the local Ibnits of the original 
jurisdiction of the Court shall bo delivered for service to the Bailiff, who shall endorse 
ther&n the date of receipt by him. 

1 7. If the person to be served is personally known to him or to any of his officers who 
is at the time available, the Bailiff shaU cause the process to bo served forthwith. If the 
person to be served is not so known the Bailiff shall forthwith communicate with the 
party desiring to h^ve the process served or with his advocate or pleader, appointing a 
time at which one of his officeis will bo available and ready to proceed to effect service, 

requesting that some one who personally knows the person to be served may 
< the officer to point him out. 

^ The oath of process-servers and identifiers to affidavits in proof of service of 

process may be administered by the Bailiff or the Deputy Bailiff. With his return of 
service of the process, the Bailiff shall submit the affidavit or affidavits as to service. 

19. Notices and other process to be served in Burma, but beyond the local limits 
of the original* jurisdiction of the Court, shall be sent by post to the Court of widest 
jurisdiction not being a Divisional Coiu-t at the headquarters of the Township in which 
the person to be served resides. If the Notice is to be served out of Burma it shall be 
sent for service as provided by section 28, Order V, Rules 21- 23 and 25 to the Court 
named by the party. 

20. * Unless otherwise ordered a second or subsequent notice or process shall not be 
issued until after the one previously issued has been returned. 

21. Processes to be served on a party to a case may be served on his advocate or 
pleader, if any, and when so served shall be presumed to be duly communicated and made 
khown to*the ptfirty for whom such advocate appears or by whom such pleader has been 
appointed. For the purposes of this rule an advocate who has once appeared or entered 
an appearance on behalf of a party shall be deemed to continue to bo his advocate unless 
and until he withdraws his appearance by a statement to that effect made in and recorded 
by the Court or unless and until he or such party intimates in writing to the Assistant 
F^gistrar that he has ceased to be the advocate of such party. 

To biing promptly to notice the failure to serve process, every process issued 
'after ilie first shall have its number, second, third, fourth and so on, written clearly on it. 

- ' Address for Service. 

23. Every ^rty appearing in person shall enter his name and place of abode as also 
. in address idthhi the local limits of the original jurisdiction of the Court (to be called 
l^addiesB for service) in a book to be kept by the Chief Clerk, and unless otherwise 
"aiefi allnotiees and other judicial processes required to be served on any such party 
Et:^^.med ^baye been duly served on him if left at his address for service. 
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Benches—Classes of cases lo be heard by ami composition of, ' 

24. The following classes of cases sliall be heard and determined by a Bench of at 

least two Judges, namely ^ t i 

{a) Application for review of judgment by a Bench of two Judges. ^ 

(6) First appeals from original decrees and orders of Divisional and District Courts. 

(c) Second appeals in cases exceeding Rs. 3,000 in value. 

(rf) References made under Order XliV I, Rulo^ l. 

{^=) References and inquiries under the Ijogal l^actitioner s Act, 1870, and rules 
thereunder, into the conduct of Advocates and Pleaders. 

( f) Matters conn'^ct-od with apjieals to His Majesty in Council. 

(.7) ^^^^y appeal, review, revision , or original suit which the Senior Judge may order 
to be heard or detormuied by a Bench of Judges. 

—ThLs rule must b(? read subject to the operation of express provisions of law, such 
as section 18 of tlu^ Indian Press Act, 1910. 

25. A Pull Bench shall con.sist of all the Judges, or f)f such nujuher of Judges, not 
homg loss than throe, as tbo Senior Judge may dcterinino. 

26. The Senior Judge and the BarrisUn Judge of lirst jdaee in rank and preijodenco 
(when such Judge is not the Senior Judge) shall ordinarily be n;omherj ot a PuU Bench 
(ionsisting of loss than the full number of the Judges. 

27. Unless other orders arc given, all Bench eases, when the hearing is-comploted 
find they are ready for judgment, shall be laid before the Senior Judge of the Bench. 
He will then arrange for the consideration or WTiting of the judgment. 

Lists to he maintained by the Assistant Ilegistrar. 

28. The Assistant Registrar will maintam and k(^cp posted up three lists of ^lending 
Civil appeals, applications for revision, and misccllanoouB applications : — 

A. List of all incomplete cases. 

B. List of cases ripe for hearhig that are to be called on a fixed date. 

C. List of cases ripe for hearmg that await their turn for hearing. j 

The Chief Clerk shall be responsible that the lists are properly kept from day to day. 

29. No case shall be put on the B or the C lists until the notice on the respondent 
has been duly served. 

30. The B list shall contain all cases ripe for hearing in which any party is not known 
to be represented by an Advocate or Pleader. 

31. Any ease in which the Assistant Registrar receives intimation, before the date 
fixed for hearing, tluit all parties are represented by Advocates or Pleaders shall forth- 
with be transferred to t he bottom of the C list, to await its turn for hearing. 

32. Cases in the B list shall bo called on the day fixed for hearing and shall oilier 
be for disi)osal on that or immediately subsequent days of sitting, or shall bo postponed 
under the orders of the Court, to some subsequent fixed date. 

33. When a case has oneo been transferred to the C list, no further date will be fixed 
for hearing but it will come up for heariirg in its turn, as it stajids on that list. 

34. When a case on the C list is called for hearing, and the hearing is for any reason 
postponed, the case shall remain in its original place in the C list. It will appear in the 
daily list of the next court day appropriate to such case, unless the J udge, or Bench, when 
postponing it directs that it shall not bo called again before a specified date. 

35. On every Friday the Assistant Registrar shall issue a list of cases which will be 

on the lists for disposal during the following week, including B list fiyed for hearing 
on a day in such week, and cases on the A list in which the partiq^ have failed to l&ow 
proper cause before him as to non-inspection of records or non-payment of copying, 
translation or process-fees. • , ^ 

36. A daily list shall also be issued showing the cases for the day taken feom W 
warning list issued on the Friday of the previous week. ^ 

37. At the close of the week, unless the Court has otherwise ordered, Hxereowa^ 

cases of the week’s list shall be transferred to the top of the list of oases for hear^l^g 
the following week. , j. 1 *1'* 

38. When a ease under the Indian Divorce Act, in which a decjjW for dissolnwft ^ 
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nullity of mtflriago has been passed, is submitted for confirmation, a letter shall invariably 
be addressed to the Divisional Judge who passed the decree, asking him to inform the 
parties that this Court will take the decree into consideration at the expiry of six months 
from the date on which it was pronounced with a view to confirming it or passing such 
order as may seem fit, that if either party wishes to make any application relating to 
the decree he op she must do so within the said period of six months, and that if no such 
application is made, the Court will proceed to pass orders in the absence of the parties. 

• • 2’f c Diary. 

39. The diary shall be framed so as to show*as concisely as possible every stage 
of and every pro(!eediiig taken in thcfcaso, and the party or p|rtics present in person or 
by advocate or pleader at every proceeding. Very short proceedings and orders, such 
as proceed uigs and orders for the adjournment of a case may be written on the diary 
for the signature of the Judge but*whon orders not purely formal have to be made, the 
Bench Clerk should put ii]) a judgment form with the file when submitting it to the 
Judge. 

Tlw Judgment. 

•iO. .1 udgjnciits jDay be written by the Judge himself or be delivered orally. When 
judgment is orally a note thereof in writnig or in shorthand shall l)e taken hy an 
( )fii(!or of tlu' Court, or person authorized by the Judge. 

Suclidiote shall be su))nutted to the Jmlge for correction, and for signaturo. 

Rule 31 of Order ^ lA shall not aj)ply to the (Uiief (burt. 

Ikrreoi and Fortnal Orders. 

41. Decrees shall be signed by a Deputy Registrar.* The advocates (if any) oji 
both sides shall be requir(5d to afiix theh signatures to the decrees before they are signed 
by a Deputy Registrar. When any advocate has not signed the decree, the cause of 
his failing or refusing to sign shall be certified on the decree. 

^ Care must be taken 1 hat each decree is in itaelf clear and intelligible. It should 

^ bo necessary to refer to any other documents to ascertain what it really means 

^iL lies. 

42. When in interlocutory and miscellaneous proceedings an order is made by 
the Judge after stating his reason therefor, and in any case m which a x>Arty may 
desire it, a formal order shall be drawn up containing the number of the case, the 
names of the.parties, the order or result of the order made, the costs incurred and b'y 
what parties and in wliat proportion the costs are to be j)aid. 

43. Every decree and formal order shall bear the date on which the judgment or 
order was pronoimeed by the Judge ; but the date on which the Judge or an Assistant 
Registrar has actually signed an order or a Deputy Registrar, a decree, shall l)e noted 
beneath his signature. 

44. When the draft of a decree is ready a notice shall he posted on the Court notice- 
board that the draft is ready for inspection in the Assistant Registrar’s ofiico. If it is 
not objected to within four days from the date of the notice, a decree in the terms of 
the dra^^ shal^ be submitted to a Deputy Registrar for signature. 

If the parties do not agree to the form which the decree shall teke the case shall bo 
set down upon the daily list on as early a date as may be convenient to speak to the 
minutes of decree. 

'45. If a part}' or an advocate intimates to the Assistant Registrar immediately 
after an order has been passed by a Judge that he wishes to see the formal order before 
it is submitted to the Judge for signature, the same procedure as for decrees shall be 
adopted in respect of tho draft formal order. 

General. 

45. In every appeal and petition, if any Burmese name is not spelled in accordance 
with the Government system of transliteration, the Assistant Registrar shall cause the 

' • Nak . — So much of Rule 36 of Order XLI’as requires the decree to bo signed and dated 
by the Judge or Judges who passed it, does not apply to the Chief Court of Lower Burma in 

exercise of its a;B^ate jurisdiction. iSfee section lb (3), Lower Burma Courts Act, 1900. 
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spelling to be corrected unless the advocate concerned shows any good reason to the 
contrary. 

If the name was incorrectly spelled in the Lower Court it should nevertheless be 
correctly spelled in the Chief Court, the name as previously incorrectly spelled being 
added in brackets, if Tiecessary, to prevent confusion. The same rule shall be applied 
as far as practicable to names of natives of India. But any person who writes English 
has the right to spell liLs own name in any way he likes, and the spelling of his ordinary 
signature should be adopted in all documents infCourt. 

47. No correspondence relating to cases before the Court can be attended to, but 
any person having business in the Court or its office shall transact the same in person 
or by a duly authorized a^^'ent, advocate or xdoader. 

48. The Registrar, Deputy Rogislrars, Assistant Rc^gistrars and the Senior Inter- 
preters attached to the Chief Court for Burmese, Hindustani, Gujarati, Chinese, Tamil 
and Telugu, are empowered to administer the oath to deponents of n-ffidavits to bo filed 
ill the Chief (Jourt. 

The Senior Intei'preters shall exorcise the power c'onferred b\’ this rule only within 
the precincts of the Court. 

40. The Chief Clerk shall certify the coxiies referred to in Order XLI, Rule 37. 


Appeak io tfie. Privy CovneiL 


50. Petitions for leave to appeal to His Majesty in Council shall bo presented to the 
Assistant Registrar, who, if the jietilion is in order, will issue notice in the form attached 
on the respondent to show cause before a Bench consisting of at least two Judges (see 
Rule 24 above), why the certificate prayed for should not bo granted. 

51. When a certificate is granted, the appellant shall, within the jieriod prescribed 

by Order XLV, Rule 7, give security for the costs of the respondent to the extent of 
Rs. 4,000. In cases of special magnitude and importance, the Court, may require 
security for a larger sum ; x>rovided that security shall not in any case be required for 
a sum exceeding Rs. 10,000. , 

52. Security shall be furnished either by the deposit of cash or Government securities > 
to the amount required or, subject to the provisions of Rule 54 by a first mortgage of | 
immoveable property. Cash deposited under this rule shall be paid to the Bailiff of 
the Court. Government securities so deposited shall be made over to the Registrar 
or a Deputy Registrar. 

53. When cash or Government securities are deposited under Rule 62 a security 
bond shall be executed in Form A or Form B attached, as the case mOiy be. 

54. If a charge on immoveable property is tendered as security, the appellant shall 
file a draft mortgage-bond together with a valuation of the property verified by affidavit. 
The value of the property shall bo at least double the amount of the security required ; 
and in the case of land on which there are buildings which are brought into the valuation 
of the property, or wliere a mortgage of buildings only is tendered, the buildings must be 
insured. 


55. On tender of a charge on immoveable property as security, notice of the tender 
shall bo given to the opposite party requiring him to show cause, if he wishes to do 80 
within a time to be fixed by the Court, why the security tendered should ndt be accepted. 

66. If the security tendered appears to the Court to be unsatisfactory, the appmktat 
shall be so informed. 

57. In every security bond, the appellant shall bind himsolf to pay such costs of the* 
opposite party as may be allowed by the Court in the event of the appeal not bejbog . 
prosecuted. ? , * ' , , 

68. Within the period proscribed by Order XLV, Rule 7, the appeB&at shaS 1^^ 

deposit with the Bailiff of the Court the sum of Rs. 1,000 or 8uch*sum as the 
Registrar may determine to defray the expenses of printing, translating, transctp^lngie J 
indexing and transmitting a copy of the record. , ; f' 

69. If the appellant shall fail within the time prescribed to furnii^ secuiity 

or to deposit the amount required for the preparation of the transcript record ' 

ancewitii Rules 61 and 68 the proceedings -shall be placed before the CoqrtfCr^' 

60. When the Court admits the appeal, it shall always clearly state in ilsi^a * 
ore the actual parties at the time of admission. 
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61. Wien the Court has declared the appeal admitted, the Begietrar shall serve 

a^hld to ““!? tt ““ within one month what accounts 

nf ?ih^ wish to be included in the copy. It shaU be in the discretion 

wWK u ?5.!*‘®^^SMtant Registrar to omit from the transcript any accounts 

AmiW J'Vp not withm the time specified, been expressly asked for by the parties. The 
Assistant ^strar shall also on payment to him of a fee of Rs. 16 furnish to the parties 
fj, t “ papers, whicii make up the record; and shall require each party within 
fourteen.days to indicate anjj paper*which he considers immaterial. If the"^ parties 
are apeed as to the jmpers to be omitted, those japers shall not bo transcribed. If the 
Assistant Registrar thuiks that aiijr paper, as to the omission of which the parties are 
not nsr®®6, should be omitted, he shall refer the matter fw the determination of the 
^urt. Where it is decided to include any paper against the wish of anv party, the 
party cloariy that the inclusion of the pajier was objected to by that 

Assistant Itegistrar shall ariaiige the papere in the transcript in the order 
below and shall prefix an index to the traiiscripl. He shall also attach to 
the index a certified list ol all papers omitted from the transcript under Rule 01 : 

• . 

• * Order of arrangavient of Papf‘r<^. 

1. ^iary sheet of the Original Court. 

2. Plaint. 

• 3. Written statement. 

4. Examinations by the Court umler Order X. 

5. Issues settled. 

0. Oral evidence for the party beginning, including evidence given h\ a witness 
lor such party on commission. 

7. Oral evitlenco for the opposite j)a.rtv or parties, including evidence given bv a 
witness for sindi party or parties on commission, 
t S. Docu montar}' cvidtuice for the jiarty l>oginning. 

^ 9. Documentary evidence for the o})po.siie ]iart\. 

10. The judgment of the Original (Vjiirt. 

11. The decree of the Original Court. 

12. The diary sheet of the Appellate C/Ourt. 

13. Thy memorandum of appeal to the Appellate Court. 

14. Respondent’s memorandum of objections under Order XLI, Rule 22. 

15. The judgment of the Appellate Court.. 

10. The decree of the Appellate Court. 

17. The application for a certificate and for leave to appeal to His Majesty in Council. 
J8- The certificate grant.ed. 

li>. The Registrar’s or a Deputy Registrar’s certificate that the jirovisions of Order 
XLV, Rule 7, have been complied with. 

The order declaring the appeal admitted. 

A^pe^ix /.—Interlocutory proceedings and orders in the Original Court, exKUjt 
such as the ^rties agree should be excluded, or the Court directs to be excluded. 

Apptrdix //.—Interlocutory proceedings and orders in the Appellate Court, except 
Sttoh as ttoe parties agrw should be excluded, or the Court directs to ho excluded. 
Appendix II T —Diet of formal and other documents excluded. 

^or translation and copying shall be regulated by the rules dealing 
vrtth these ^tters except that the fees paid for copying shall be credited to Government. 
It SQAll not be necessary to translate any papers which have already been translated. 

V Ml tran^tions, whether previously made or made for the purpose of the appeal 
to Hib Majesty in Council, shall be authenticated by the person by whom they were 
ma^. ^ 

' "^^. When the record is to be. printed the style to be adopted shall be as follows ; 

V ^ known as Demy Quarto (».e., 64 ems in length and 42 in width) shall 

^ tho paper used shall be such that the sheet, when folded and 
^ inobes in length and inches in width. 
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(iii) Tho tyjje to be used in the text shall be Pica type, but Long Priiner shall bo 

used in printing accounts, tabular matter and notes. 

(iv) The number of Imos in each page of Pica type shall be 47 or thereabouts, and 

every tenth lino shall be numbered in the margin. 

06. When t-ho record is printed in India, 100 copies of the transcript shall be struck 
off. Twenty copies shall be supplied to the party at whose cost the record is printed. 
Any other party to tho suit shall bo supplied with copies of the record on, payment of 
the cost price, (-opies so sui»p}ied shall not beojertifiod. A charge of Re. 1 for every 
750 words shall be made for proof-reading. Money paid for proof-reading shall be 
credited to Government. 

67. When tho trans(!ri;)t is rojwly, if it is to be ])rinto(l in England, one certified copy 
shall bo transmitted to the Registrar of His Alajesty’s Privy Council, Whitehall, at the 
expense of the appellant. Wlicre the transcri})t has been printed in India, and 100 
(iopies struck off under Rule 66 forty copies shall be sent, at the expense of the appellant, 
to the Registrar of Jlis Majtist^ s Ih'iv^ (loimcil, one of which shall Ik) certified to be 
correct by the Registrar or a Deputy Ibigistrar of tin* (lourt by his signmg his name on, 
or initialling, every eightli page thereof and hy affixing the seal of the Court thereto. 
Where part of the record is printed in Ifidia ami ])art is to he printed in Enghnid, this 
rule shall, as far as practicable, appl\ to .such ])arts as are ju-inted in India and such as 
are to bo printed in England rcs])ectively. 

68. All costs incurred in British India whether allowed by tlui Court under Rule 57 
or otherwisen shall Ik^ recoverable, as if they w'cux* the a mount of a de(Te(^ for money. 

h 

NOTKJE TO «HOW CAUSE WHY A CERTIFICATE OF APPEAL TO HLS 

xMA.lESTY JN COUi\(ffL 8HOULD NOT BE GRANTED. (Rule 50.) 

Code of Civil Procedure, Order XLV, Rule 3 

IN THE CHIEF COURT OF LOWER BURMA. 


Civjti Mjsceli.ankoi;s Api'li cation No. oe 10 . 

Arising ont of Civil Appeal No. of 1!) , 

AjiXiHfaiity 


* RcspuTidmt. 

To 

Take notice that the applicant abovonamod has through applied to tliis 

Court for a certificate that as regards amount oi value and nature the above case fulfils 
the requirements of soction 110 of the Code of Civil Procedure, or that it is otherwise a 
’ lit one for appeal to His Majesty in (^ouncil. 

Tho day of 19 is fixed for you to show cause why the 

Court .should not grant the certificate asked for. 

Given under my hand and the seal of t^e Court, this day of , 19 , 

Process fee, Rs. realized. 

AsHstaini Hegitkar, 


FORM A. (Rule 63). 

BOND BY AN APPELLANT TO HIS MAJESTY IN COUNCIL FOR SECURITY 
FOR THE COSTS OF THE RESPONDENT WHEN CURRENCY N^ES iEE 
OR GASH IS DEPOSITED. 


Know all men by these presents that T sou (4 ' 

native of ^ now ro(ijdiii|f^ 

am held and firmly bound "to the Senior Judge of the / 

Court of Lower Burma in the sum of Rupees to w ][^ id to . 

said Senior Judge his successors in oflice ov assigns for which pajmeniweUa^ 
bo jnade I bind myself my heirs and legal representatives ‘ , 
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Tn witness whekbop I have hereunto set my hand at 
day of 19 . 

Signed by the said 

in the presence of 


son 

was 


of . . I 

Whereas I the above-bounden 

in Civil Appeal Jlo. 


of 10 


this 

Signature of Appellant, 

Address. 

Occupation. 


in the said Chief Court 


AND wiiEREAS tho dccision of the Court upon the said appoifl having boon adverse to 
mo T jiresented a petition to the said Court praying for a certificate on which an appeal 
to His Majesty in Council might b(* admitted and whereas such certificate was granted 
to me on the day of 10 And wancREAS J was called upon 

to furnish security for tlio costs which may be incurred by the respondent in this Court 
and before His Majesty’s Privy Council upon or in cons(‘quencc of my said appeal to 
His Majesty to the amount of Rupees And whereas on 

the d«>of 10 I deposited in the said Chief 

Court the sum ftf Rs. Now the condition of tho above-written liond is 

such that'^f the said respondent shall be paid such costs as I or my heirs or legal repre- 
sentatives shall he ordered to pay to him by tho decree or order of His Majesty in Council 
or Ijy order of this Court as^osts incurred on or in consequence of my said appeal then 
tlie above-written bond shall be void and of no effect otherwise tlie same shall remain 
in full force and virtue and I hereby agice and declare that the said amount deposited 
me as aforesaid shall remain under tho control of the said Chief Court as and for 
irity for payment by mo or my heirs or legal representatives of such amount or 
/ounts as ma}' N; made pay able by mo or them as costs as aforesaid and that upon my 
/ilure to pay such auiount or amounts the Court may order that the said amount 
jfcposited or so tnuoh thereof as may be necessary shall be paid towards the discharge 
I *he amount or amounts w Inch may he payable by me or my heirs or legal represonta- 
‘tiv'CS a& aforesaid : Provided that if no costs shall be ordered to be paid by me or by 
my heffs or legal representatives the amount deposited shall unless otherwise detained 
be returned to me or them. 


• FORM B. (Kido 53). 

BOND BY AN APPELLANT TO HIS MAJESTY IN COUNCIL FOR SECURITY 
FOR THE COSTS OF THE RESPONDENT WHEN GOVERNMENT PRO- 
MISSORY NOTES ARE DEPOSITED. 

ICnow all men by those presents that I 

son of native of 

now residing at 

am held and firmly bound to the Senior , fudge of the Chief 
Court df Lower Burma in the sum of Rupees to be paid 

to the said Senior Judge his successors in office or assigns for which payment w ell and 
truly to be made I bind myself and my heirs and legal representatives, 
lir WITNESS AVHERBOF I have hereunto set my hand at 

this day of 19 

- Signature of Appellant 

i%aed oy the said 

^ in the presence of Address. 

Occupation. 

icm 

WHilUBAS I the above-bounden 

“ in CSvil ^ Appeal No. of 19 

in tho said Chief Court And whereas the decision of the Court upon the aaid appeal 
^viiig beffli to me I presented a petition to the said Court praying for a certificate 
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on which an appeal to His Majesty in Council might be admitted And wheebas such 
certificate was granted to me on the day of 19 

And wuereas I was called upon to furnish security fo; the costs which may be incurred 
by the respondent in this Court and before His Majesty’s Privy Council upon or in 
consequence of my said appeal to His Majesty in Council to the amount of Rupees 

And WHEREAS on the day of 19 *I endorsed and 

delivered to the Registrar of the said Court the Covernment Promissory notes 
particulars of which arc set out in the Schcduie hcrcindcr Now THE condition of the 
above-written bond is such that if the said respondent shall be paid such costs as I or 
my heirs or legal representatives shall bo ordered ,+o pay to him by the decree or order 
of His Majesty in (.!oimcik>r by tlie order by this Court as costs ineurrod on or in conse- 
quence of my said ai)peal then the above- written bond shall be void and of no effect 
otherwise the same shall be and remain in full force and virtue. 

And I HEREBY agree and declare that the Government Promissory notes deposited 
by mo as aforesaid or such other Government Promissory notes as may be held in lieu 
thereof and the interest wliich may accrue thereon shall remain under the control of 
the Chief Court of Lower Burma as and for security for payment by me or my heirs 
or legal representatives of such amount and amounts as may be made payable by mo 
or them as costs as aforesaid, and that upon my or their failure to pay* such amount or 
amounts the said Court, may ordei that the same be sold and that the proceeds be applied 
so far as they may extend towards the discharge of the said amoimt or ametants Pro- 
vided that if no costs shall be ordered to be paid by me or my heirs or legal represen- 
tatives to the respondent on my said appeal the said Government Promissory notes or 
such Government Promissory notes as they may have been replaced by shall unless 
otherwise detained bo returned to mo or them. 

The Schedule above referred to — 

No. ^ Date. Hate of 1 utere>t 


THE BURMA GAZETQ’E, 

21st October, 1911, Part IV, p. 952. 

CHIEF COURT OF LOWER BURMA. 

NOTIFICATION. 

Doled Rangoon, the Wh October, 1911. 

No. 21 (General).— With reference to section 122 of the Code of Civil 
1908, and with the sanction of the Local Government, the Chief Court, Lower 
makes the following rules of procedure to be followed in the Court of Small Caui8t'«( 
Rangoon: — :* . 

The rules shall be inserted in the First Schedule to the Code as " Order 
Cause Court Rules of Procedure.” ' ^ 

The rules contained in the First Schedule to tlie Code of Civil Fropeduie, 
so far as they are inconsistent with or contrary to the Rules herewith published^ 
far as the practice and procedure of the Small Cause Court only are coiKenied,be 
to have bmn altered or superseded by the roles secondly 


Aiiioiint, 

Us. 
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Order LV. 

THE COURT OF SMALL CAUSES^ RANGOON. 

RULES RELATING TO ITS PROCEDURE. 

Preliminary. 

1. In^those rules, unless thwe is sofciothing repugnant in the subject or context, — 

(1) the word “ Judge ” means the Judge oi^Additional Judge of the Small Cause 

Court, Rangoon ; • 

(2) the words “ plaintiff ” and “defendant ” respectively include petitioner and 

respondent in miscellaneous proc^cediiigs. 

2. In the absence of the Chiel^Clerk the second clerk shall exercise all the functions 
of the Chief Cvlork mider these rules. 

3. Except on close holidays the offices of the Court shall be open to the public for 
biisinebs from 10.30 a.ni. until 4.30 p.m. on all week days except Saturdays, and on 
:>aturday8 from 10.30a.m. till 2 p.ni. 

, *• Imiiluiion of Proa vdings. 

4. Pl^inte, written statemenfa, petitions and affidavits shall be j>i-iided, tyjje-written 
or written in a clear hand in the English language on durable white foolscap paper on 
oiK^side only of the paper, *ud so as to leave a margin one inch and a half wide on the 
loft side ; 

Provided that, in proceedings to which all the parties are Barmans and in which the 
relief sought docs not exceed Rs. ffOO, the pleading, petitions or affidavits may be in 
Burmese. 

6. The matter shall be divided into paragraphs numbered consecutively, and each 
paragraph shall contain as nearly as may be a single allegation. Where a native date 
is given, the corresponding English date shall bo added. 

0. Material corrections or alterations shall bo initialled either by the signatory or 
nis pleader. 

7. *In plaints and in petition.s initiating miscollancous proceedings the names, descrip- 
tions, and places of residence of the jmrties must be fully set out or the omission to do so 
must be explained to the satisfaction of the Judge. 

8. In evJry document relating to a suit or proceeding already instituted , the number 
of the suit or proceeding shall be entci-ed before presentation. 

9. The Chief Clerk is empowered to administer affidavits to the deponents of 
affidavits to be filed in the Court. 

10. Copies of pleadings, petitions and affidavits must be served on the opposite 
party not less than twenty-four hours before the date fixed for hearing. 

11. Plaints, written statements, petitions and affidavits shall bo presented to the 
Chief Clerk. Urgent applications may be presented to the Judge on his taking his seat 
on the bench. On a close holiday urgent applications may bo presented to the Chief 
Clerk, vfho will forward them to the Judge. 

12. Upon receiving a document bearing a court-fee label the Chief Clerk shall 
examine it. If the court-fee be insufficient, ho shall return the document ; if it be 
euifiojent, he shall cancel the stamp. If the Chief Clerk and the party presenting the 
document are not agreed as to the sufficiency of the stamp, the matter shall be placed 
before the Judge for determination. 

, 13, If a*plaint or petition be defective in grammar, form or otherwise, it shall be 

returi^^^ under the orders of the Judge or the Additional Judge, to the person pro- 

; ; A diary form shall bo used in every proceeding, and the Chief Gerk shall enter 
bk It the imme of the person presenting the plaint or petition and the date of pre- 
iolitatioiL 

: No ooixespondence or telegrams relating to suits or proceedings before the Court 

1 be attended to, but any person having business in the Court or its office shall transact 
» in pezBOn or by a duly author!^ agent or pleader. 
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16. Tho Chief Clerk shall divide the plaints as follows : — 

(а) plaints in suits for sums not exceeding Rs. J50. 

(б) plaints in suits between Burnians for sums not exceeding Bs. 500. 

(c) all other plaints. 

17. IMainta falling within 16 (a) and 16 (?>) and all miscellaneous proceedings arising 

out of them shall be placed before the Additional Judge, and plaints falling within 16 (c) 
and all miscellanoous proceedings arising out of them shall be placed before the Judge, 
for admission and disposal. ^ „ 

18. If tho Judge entertains no jjoubt as to the admissibility of the plaint, or as to 
granting tho prayer of tho petition rx-partt, he hIj^iII pass orders admittmg or granting 
the same. Otherwise tlw plaint or |)otition shall bo placed on the da% cause list for 
argument, as to tho admission or granting tho prayer, as the case may be. 

1 0. If tho p(irson verifying a plain t or petition is not a party to the suit or procceduig 
ho shall obtiim leave to verify, and his petition shall bo supported by an allidavit showing 
Ids oounoction with the case, and how the facts deposed to come within his knowledge 
or belief. 

20. An agent desiring to hist itute or defend a suit shall, at tho time of presenting the 
plaint or written statement, produce his powor-of-attorncy for the scrutuiy of the Chief 
Clerk, who shall examine it and note its production on the diary. 

'riio power-of-attorncY shall be returned with a warning that it must be produced 
on the day of hoarhig for the iiisjicetion of tho opposite jiarty, or his pleader. - 

21. When an original document is produced by the plaintifl’ under Order VII, 
Rule 14, of the Code, tho Chief Clerk shall put thereon his initials and a note of tho date 
of presentation. If the document is not in English it must (except in cases where the 
proceedings are in Burmese) be accompanied by an authenticated translation by a 
translator in accordance with the rules as extended to the Court, of Small Causes, Rangoon, 
regulating tho translation of documents in the Chief Court of Ijower Burma. 

22. If a copy is delivered to be lilod with the plaint in lieu of the original, the Chief 
Clerk shall compare the copy with tho original and, if found correct, shall endorse on 
the copy “ Compared with tho original and found correct ” and shall initial the same, j 

2.3, When a plaint or dooumont initiating a proceeding has boon admitted it shall 
bo numbered and registered. # 

All applications arising out of n. suit shall bear the number of such suit unless they be 
applications for execution, for attachment, or arrest before judgment, for removal of 
attachment, for review of judgment, to restore a suit to tho file, for sanction to prosecute, 
or miscollaiieous applications Avhich la^cessitate separate judicial proceedings, or in 
which tho petitionei' is not a party to tho suit. 

24, The Chief CHerk shall fix a day for the defendant’s apjjearance, and upon 
receipt of the process -hx's, shall sign and issue the process as required by Order V of 
the Civil Procedure Ck)de. Unless tho necessary process-fees are paid within 48 hours 
from the admission of the suit or jxitition, the suit or petition shall be dismissed. In 
suits the value of wliich exceeds Rs. 1,000, summonses shall be for the settlement of 
issues, and shall require a wTitten statement to be filed on or before the date fixed for 
tho appearance of the defendant. In all other cases summonses shajl be for final 
disposal. 

2.5, The date for tho appearance of a defendant shall bo fixed with due regard to 
the provisions of Order V, Rule 6, of tho Code. 

20. Ordinarily there shall bo at least the following intervals between the date of 
issue of process and the day fixed for hearing : — 

(a) Where all the defendants reside within the local limits of the ^'rrisdtofaon of 
the Court ; — 

(1) In suit.s the value of wliioh exceeds Rs. 3,000, — fourteen dayiS, 

(2) In all other cases, — seven days. 

{b) Where any one defendant resides in Burma hut beyond the locaj limits of the 
jurisdiction of the Court, — twenty-eight days. 

(c) Where any one defendant resides in India, — eight weeks. 

(d) Whore any one defendant resides out of India, — ^three months. 

. Miscellaneous and execution applications will ordinarily be heard on Monday an4 
Fridays. 
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27. Oftlinaiily a defendant roBlding within the loeal liniite of the juriHiliction of llie 
Court shall not be deemed to have had sullicient time to appear and answer unless the 
process was served on him not less than three clear days before the day fixed for hearing. 

28. All processes and warrants shall be signed, sealed and issued by the Chief Clerk, 
except warrants committing persons to or releasing them from jail, and warrants of 
commissions iftsiied to other Courts, which shall bo signed by the Judge. 

29. Processes and warrants for service or execution within the local limits of the 
jurisdiction of the Court shulljtie doli^^rcd to the Bailiff for service or execution, vho 
shall encforso thereon the date of receijjt by him. 

If the person to be served is known to the Bailiff or to any of his staff, the Bailiff 
shall cause the process to be served forthwith. If the pe^pon to be served is not. so 
known, the Bailiff shall requii*e the ])arty applying for the process to ])rovide some person 
to identify the person to be served, and shall fix a time when one of his officers will be 
ready to proceed to effect servied*. 

30. Processes for service in Burma but beyond the local limits of the juris(li(;tion of 
the Court shall be sent by post to a Court ut the headquarters of a township in which the. 
person to be serve^d resides. If the process is to be served out of Burma, it shall be stmt 
for service as requii*ed by section 28 and Order V, Rules 21 to 23 and 25, of the Code 
to the Court ilj^med by the party. 

ifl. Unless otherwise ordered, a second or subsequent process shall not be issued 
until th«k previous one has been rctiniied. 

32. Proof of service may be made by affidavit. 8nch affidavits must- state fully all 
]iM’ticulars which must nicossarily be prt)vcd before the summons or ])roccs8 can bo 
hold to have been duly served. The Bailiff and Deputy Bailiff are empt)Mercd to 
atlminister the oath to the deponents of such affidavits. 

33. No summons or other process shall be served or executed oJi a Sunday, ( 'hrisl mas 
Day, or Good Friday except by leave of the Judge. 

Ilmring. 

34. On the day fixed for hearing, if the dofondanl appears, the Judges shall ascertain 
fraili him what is his defence, if any. If it a 2 q)cars to the Judge tliat a written statement 
is necessary, ho shall give tlie party reasonable time within which to tile it, and shall 
postpone the case accordingly ; otherwise', the Judge shall rocorrl the defonce stated 
and proceed with the disposal of the case as soon as may bo convenit'ut. 

Daily File and OaiiH’ List. 

35. All undisposed of eases sliall be entered in the daily file undeu* th(i resiioctive 
dates fixed for bearing. 

<16. A daily cause list shall be jireparod from tlio daily file and shall shov the causes 
for hearing in the following order : — 

(1) Executions. 

* (2) Miscellaneous apjiiications. 

•(3) I^gular suits — 

(a) For settlement of i.ssues. 

(&) For disposal— 

(i) defended. 

(ii) undefended. 

37. Cases in the <laily list shall bo called on in tmn in the order in which they appear 

in the list* 

38. The daily cause list shall be affixed to the notice-board in the Court, and the 
Chief Clerk shall be responsible for its accxiracy. 

39. Nothing herein shall affect the power of the Judge to fix the hearing of any case 
for any particular date, or to order that a case may be taken out of its turn, 

• 

Documents filed in Court. 

, « Pooumenfa not impounded under the Stamp Act or ordered by the Judge to be 
shall, application made, be returned after fifteen days from the date of 
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judgment, unless the proceedings have in the meanwhile been sent for by the Chief 
Court. 

41. Except in cases in which the procieedings are in Burmese, no document not in 
t he English language shall (unless the Judge so orders) be read or received in evidence 
without a translation thereof in English made by a translator of the Court in accordance 
with the rules as extended to the Court of Small Causes, Rtmgoon, regulating the trans- 
lation of docunionts in the Chief Court of Lower Burma. 

42. The Bench Clerk shall make and sign thi, endorsements enjoined by Order XllI, 
Rules 4 and 6, of the Code on documents admitted or rejected. 

t 

c InKpcciion of Documanta filed. 

43. 34u 5 Cliicif Clerk is antliorized to permit the inspection of an}' document tiled in 
Court by a part}’ or his pleader in the presence of an clJicor of the Court.. 


Simmons to Witnesses. 

44. A .suniinons to a witness may be applied for by a party to a suit or proceeding 
or his pleader at any time after its institution and during its pendency. Th^ application 
shall bo presented to the Chief (Jlerk. If he thinks that for any reason it shall lot be 
granted, he shall take the orders of the Judge on the point. 

45. The i>artv apjdying shall, within twenty-four hours from the time when the 
a})j)lication is lilod, pay to the Bnililt such sum for the Iratyelling and other expenses 
of the person or persons summoned as may bo requisite according to the following 
scale : — 


Soldiers, mariiu'rs, lahourors, cnrrio.rs, (loinestic servants, sircars, etc. 
Tradosiiicn .......... 

Morchaiits, manaaeis uf banks, zcinindars, gentlemen of property . 
Auctioneers, lirokc'is, professional aceouiitants . . . . 

Professional men ......... 

Editors, engineeis, and surveyoi-s 

Otheers in t'ivil employ drawing not less than Jls. 500 a month, 
according to rank. 

IVIi lit ary and naval officers, according to rank . . . . 

Wlu’olfs, hunnias, sclioolmastors, commanders, and ofiiceis uf ships 

A’'tielcd and other clerks 

Poiioo Inspectors, petty oflicere, military and marine . 
Customs-house officers and engine-drivers . . . . . 

(h)down sircars ......... 

Pemaies, according to station 


Maximum. 

Minimum. 

JlH. 

A. 

p. 

Ks. 

A. 

P. 

2 

0 

0 

0 

4 

0 

4 

0 

0 

1 

0 

0 

12 

0 

0 

2 

0 

0 

10 

0 

0 

1 

p 

0 

10 

0 

0 

2 


0 

10 

0 

0 

2 

0 

0 

12 

0 


l> 

0 

0 

12 

0 

*0 ; 

G 

0 

0 

() 

0 

0 

2 

0 

0 

0 

0 

0 

. 2 

0 

0 

4 

0 

0 

2 

0 

0 

4 

0 

0 

2 

0 

0* 

0 

2 

0 

0 

1 

0 

4 

0 

0 

0 

8 

0 


In siiecial cases or in cases not provided for in the scale, the Court shall allpw such 
fees as it thinks fit. 

46. The Chief Clerk shall issue summonses as soon as possible after the Bailifi has 
endorsed the aiiplication with his receipt for the money paid. 

47. Foes paid to witnesses otherwise than through the Bailiff shall be certified to 
the Court before a witness is examined, or they shall not be allowed in taxation of opBts. 

48. In cases where the witnesses reside beyond the jurisdiction of the of SnMiB 
Causes, Baiigoon, the Bailiff shall remit the expenses of the witnessesMihy money-order 
to the Court to which the summons is to be sent for service. 

49. The Bailiff shall receive all money sent by other Courts fis expenses of intnei^ 
and commissions. 

50. On receipt of a summons te a witness issued by another Oonrt, the Chiaf OWky 
shall send it to the Bailiff, who shall note on it whether any and what ifioney has beflQf.' 
received as expenses of the witness. If the expeiisos are suifioient, the CSdttl 

then make an order for the issue of the summons. ' 
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51. Oil feoeipt of a commission for the examination of a witness from another Court, 
the Chief Clerk shall send it to the Bailiff, who shall note on it whether any and what 
money for expenses has been received as expenses of the witness. If sufficient money 
has bwn received, the Chief Clerk shall make an order for the issue of the summons to 
the witness. 

62. Any nfoney received as expenses of witnesses remaining unexpended shall be 
returned by the Bailiff, under the orders of the Judge, to the Court of issue. 

Oornmissiom.^ 

53. The hearing of a suit in whiAi a commission has been jssued under Order XXVI 
3f the Code shall bo postponed until the return of the commission, unless the Judge 
otherwise directs. 

54. An application for commissions shall be made promptly after the grounds on 
which it is asked for are known, and the petitions for it shall be accompanied by an 
iffidavit or affidavits, setting out the facts relied upon as grounds for the issue of the 
commission, and when they lirst bccanuj known to the applicant. 

55. In commissions for the examination of witnesses which are addressed to the 
Judge and in which the delegation of the Commissioner’s duties to an Advocate or 
Plefl^e^has not tieon authorized, the Judge shall have power to a])point sucli advocate or 
pleader or official of the Court as ho may delormino to execute the commission. 

56. When an order for the issue of a commission to take evidence on interrogatories 
fiasj[)oon made, the party obUnin iiig the order shall, within four rl ays from the dale thereof , 
file his interrogatories, and the documents, if any, to accompany the commission, and 
shall serve a copy of tlic interrogatories on the other party or his pleader, who shall tile 
his cross-intorrogatorics, with the documents, if any, to accompany the same, within 
four days from such service, and shall serve a copy on the other party or his pleader. 

57. If the commission is for the examination of witnesses vivd voce, the party obtain- 
ing the order shall pay the necessary costs of and incident to the same, and both parties 
shall tile a list of witnesses, and all necessary papers and documents within one week 
from the date of the order. 

58. On default in the observance of those rules by a party obtaining an order for a 
commission, the commission shall not issue without leave of a Judge, and on default by 
the opposite party, ho shall not be allowed to join in the commission without such 
leave. 

Arrangement and Numbering of Records, 

69. The records shall be arranged in the following order : — 

^ A. — Regular Suit File, 

(1) Facing sheet. (5) Evidence taken on commission. 

(2) Diary. (6) Documents tendered in evidence. 

* (3) Pleadings. (7) Judgment. 

« (4) Evidence taken by the Judge. (8) Decree, 

(9) Processes in the regular suit. 

* B — Miscellaneous Proceedings File. 

(1) Facing sheet. (3) Evidence. 

f^) Application. (4) Order. 

(5) Processes in the miscellaneous proceedings. 


; • C, — EzeciUion File. 

(1) Facing sheet. , (3) Order. 

(2) Application. (4) Processes in the execution. 

The diuy shall be framed so as to show as concisely as possible every stage of 
pupeeeding takeiv in the suit, and the party or parties present in person or by 
and shall ordinarily be signed by the Bench Clerk. But 
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if it k the yole record of a judicial order other than that of a postponenfont or of an 
adjournment or of a direction for the issue of process, then it shall be signed by the 
Judge. 

Jmlgmfints, Orders and Decrees, 

61. Judgments and orders shall only bo pronounced after they are written, and shall 
boar the date on which they are delivered. 

D.'creos shall bear the dato of delivery of [ndgnieiLt, and also the date of signal iirii 
in the hand of the Judge. 

If a jiarty or his jJoadcr intiinaiS s to the ('iiief Clerk inimodiafely after a decree oi* 
oi’der has been passed by t^io Judge, that he wishes to see the formal decree or order before 
it is submitted to the Judge for signat ure, he may be allowed to do so, and if there is any 
disagreement as to the form of decroc or order, or the taxing of the costs, the ease shall 
be set down on tho daily list, on as early a date as nlay be convenient, to speak to the 
niinuUw of decree. 

Pauper Suits. 

62. After the disposal of every suit in which a jiaupcr is coneorned, the Chief CltTk 

sljall send to tho Collector of Rangoon a memorandum of tho Court-fees due and payable 
by tho pauper. ^ 

ExecutUm Proceedings. 

6J. Applications under section 39 of tho Code to send a Xleei cje or oixloi* for exeeul ion 
to another Court sliall be made by verified jietition, and shall be accoinprtniixl 1\> a 
certilied copy of the decree or order. 

04. Tho certified copy, together with tlie othtu' doeunumis mentioned in Order XXI, 
Itiile 6, of th(5 Code shall be sent by registered post. 

65. Tho process-foes prescribed for the warrant of attachment ahd for the order of 
sale shall bo annexed to every application for execution by attachment and sale of pro- 
perty. 

66. In every application for the attachment of moveable property the approximate 

value of tlio pro]X)rly sought to be attached shall bo stated according t o the best of the 
ap])lieant’s belief, ^ 

67. In applications for execution by attaclnnont of moveable jjropej ty it shall U 
expressly stated whether tin*, property sought to be attached is in tljo ])ossession of tht 
judgment- debtor or not, and the place where the projjerty is to be found sfiall be clearly 
indicated. 

68. Tlie second clor*k shall examine every application for execution and shall report 
wbether tho requirements of the Code and of these rules liavo been complied with before 
the application is subiuitted to the Judge. 


Sate (if Attached Proper tij. 

69. As soon as possibk? after an attachment of moveable property, the Bailiff shall 
report to the Court tho fact of the attachment and shall furnish a list 6f the*artiole8 
attached and their approximate value, and shall note if any of them are not liable to 
attachment or sale. 

If any of the articles or things fall within the proviso of Qrder XXT, Rule 43, of 
the Code, it shall be so stated in the report and list. 

70. Jim report and list shall be submitted to the Judge, who shall pass such ordef 
for sale as he may think fit., although tho decree-holder may not apply ioA sale prdetr. 
A warrant for sale shall bo transmitted to the Bailiff, who shall forthwith prop^ and 
issue a proclamation. 

71. Every proclamation sliall bo advertised in a local newspaper or a^vertis^ for 
at least liflecn days (excojit in the case of property mofttioned in the proviso to Order XXI». 
Rule 43, of the Code), and the co.st of advertising shall be deducted from the proceed.^ 
of .sale. 

72. Mo^ wblo projrerty falling within t he proviso to Order XXI, Rule 48, of Hie Oodci) 
shall bo sold as soon as may be convenient after it has been ait»ol^. ■ Other novWibft 
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property gHall be gold on the thii’d Saturdaj^ after the day on which the proclamation 
shall hav^ been fixed up in the Court. 

Security to Court. 

73. Wheft security is required to be given it shall be taken eillier in cash or in the 
form of a bond. Such bond shall be with or without sureties as the Judges may direct, 
and shall he in favour of the JJailiff ofilho Court for the time being. 

74. When sureties arc required and por8on.^reBident within the jui'isdiction of the 
Court are tendered, a report shall b^ called for from the BaililT as to whether the })riiicij[)al 
and sureties possess within the jurisdiction of the Court prtiperty of value equal to the 
amount of the security l eqnired. 

75. Ko sureties shall, without the order of the Judge, be accepted unh^ss they make 
an affidavit or aflidavits stating that the property wdiich each of them possesses, or that 
then properties combhiod, are equal in value to the amount of the security demanded, 
over and above any incumbranees to which such properticvs niay be liabl<‘, and over and 
above the amount for which they have previously given security and for which thc'y 
are at the time liable as sureties. 

7^. On tMfe application of the Bailiff summonses may be issued to pei sons nujned by 
him to appear before him, or to produce before bim documents of title for the j)urpose 
of his inquiry into the A alue of the property of any persoji tendered as a surety. 

• Bu'ilijft ComrnUbivn on Saks of Atiavh d Pro'paifj- 

77. The Bailiff’s commission on sales of attached property is the same as in Order 
LIU, Rules 163, ICt, 105 and 166. 
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26th Avgust, 1911, Part IV, e. 760. 

CHIEF COURT OF LOWER BURMA. 

NOTIFICATION. 

Dated Hangocni, the 22nd Amjasi, 1911. 

No. 16 (General). — With reference to section 128, sub-section (i), of the Code of 
Civil* Procedure, 1908, the following rules for the classification and arrangement of 
Civil Records which have been made by the Chief Court of J.ower .Burma, in su])crBession 
of this Court’s Notification No. 44, dated the 17th November, 1901, as amended by 
Notifications Nos. 1 and 4 (General), dated the 9th January^, 1906, ami 25th January, 
1906, fespeqjbively, and sanctioned by the Local Government, are published for the 
information and guidance of all Civil Courts in Lower Burma. 

The rules shall be inserted in the first schedule to the C/odc as “ Order LVL Rules 
for thep classification and arrangement of Civil Records.” 

Rules. 

I. — Classijwaiion of Jkcord,s\ 

1, Tlie records of civil judicial proceedings, whether suits or cases, in all (.’ivil (\>urts 
Other than Small Cause Courts, and exclusive of suits and cases disposed of umh^r Small 
eSniBe Court procedure by Courts invested with Small Cause Court jurisdiction, shall be 
fcto the following four classes 
0tai9 L—Becords of— 

(u) suite and. cases affecting immoveable properly, including suits for fore- 
dlgsure, ^redemption, or sale; 
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(6) suits in respect of the succession to an office or to establish or'bet aside an 
adoption, or otherwise to establish the status of an individual * 

(c) suits relating to public trusts, charities, or endowments ; 

(d) administration suits ; 

(e) suits between landlord and tenant to determine the rate of rent, or in which 

a question of right to enhance or vary the rent of a tenant, Or any question 
relating to a title to land or to some interest in land as between parties 
having conflicting claims thereto" is in issue. 

Class //. —Records of the following suits and cases except such of them as affect 
immoveable property- - ^ 

(а) contostod aiifVuncoi' tested suits and cases for probate and letters of adminis- 

traiion and for the revocation ol the same ; 

(б) cases under tiu? Cuardians and Wards Act, 1890, l elating to the guardian- 

ship of minors and the administration'' of their property ; 

(c) eases under the Lunacy (District Courts) Act, 1868, relating to the guardian- 
ship of lunatics and tho care of their estates. 

Nutk. — ^A ii a2)pli<‘atioii by au executor or administiator or by the giiaidian of a minor 
or hiiiatie, to soli, niortgago, ote., property lx*l<<ngi]ig to tlie estate is an application in tho case, 
and together with all the proceedings connected with it, must form part of the record of the 
case. 

Class III. — Records of — 

(a) all suits which do not come under Class I or Ciass II ; 

{h) cases under tho Succession (Property Ih’otoction) Act, 1841 ; 
cases under tho Succession (lortifieute Act, 1889 ; 
cases under Parts 111 and IV of the Land Acquisition Act, 1894 ; 
cases under the Provincial Insolvency Act (III of 1907) for a declaration of 
insolvency other than those in which Receivers appointed under that 
Act have transferred or otherwise dealt with immoveable property : 
cases under the Code of Civil 1 Vocedure to transfer a decree when no applica - 1 
tion for execution is pending ; 

(c) such other cases as the Chief Court may from time to time direct to be" 
included. 

Mote. — P joccedings under the Code? of Ci\il Ihoccdurc for the rcBtoration of a suit or 
appeal, or for n review of jiulgmeiit. arc juocccdings in the suit or appeal and must form part 
of tlie record relating thereto. 


Class IV . — Records of execution proceedings. 

Note. — Each application for execution shall be treated as a separate c(^,the record of / 
• which shall include the papem on all matters eonnected with tho execution from the date on 
whicii tho apfilication uas presented until it is finally disposed of, excepting only applications 
under Order XX T, Rule 58 of tho Code of Civil Proeodurc which arc dealt with in Miscellaneous 
Proceedings and eomo under Class III. ® 

» 0 

In this rule the word “ suit,” “ case ” or “ proceeding ” includes an appeal. 


il . — Arrangement of Records. 

% Every record under Class I, Class II, and Class III shall be divided as the 
proceeds into two files, A and B. . ’ 

File A shall bo called tho Tiial Record and, in oases other than ap|libals, shall etmtahi 
besides the flyleaf with index of contents — 

(o) Diary. 

(6) Plaint or petition instituting the case. 

(c) Plans attached to tho plaint to define the land sued for. 

{d) List of documents produced with the plaint when not endors^utt the 
Order VII, Rule 9. 

(c) List of documents relied on by plaintiff, but not (knlfir 
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(/) liiafc of documents produced by the parties at the first hearing, Order Xlll, 
Buie 1 (2). 

(flf) Written statements or counter petitions of the parlies. 

{h) Petitions, proceedings, and orders in interlocutory mattc^rs. 

(i) Opening proceedings. 

(j) Issues. 

(k) Oral evidence for plaintifi * taken in Oourt and on commisKion. 

(Z),List of documents admitted i^ evidence lor plainlilT.* 

(m) Documents J admitted in evidence for»plaintiff.* 

(w) Oral evidence for dofendvit f taken in Court and on commission. 

(o) List of documents admitted in evidence for defendant. t 
ip) Documents J admitted in evidence for defendant. t 
Iq) Report of Commissionej appointed under Order XXVI. 

(r) Award of arbitrators or petition of compromise. 

( 5 ) Report or account of a Receiver. 

(t) Judgment. 

(u) Decree. 

{v) Final decree in mortgage or administration suits 
^w) Cop*KS of orders and decrees in appeal and revision. 

(a;) Order absoluto for sale in mortgage eases, together with })r()cIamation, sale 
• report, order of confirmation, and certificatt‘ of sale*. 

The judgment of the J^ipellatc Onirt, if any, shall be filed after the decree and nny 
fli^her evidence recorded and any finding of the lower ('ourt, togotluir with the final 
irder in appeal, shall be filed thereafter in that order. 

Pile B shall be called the Process Uecord and shall contain besides the flyleaf with 


able of contents — 

(а) Powor§-of -attorney. 

(б) Summonses and other processes and affidavits relating thert‘to.§ 

(c) List of witnesses. 

(d) Petitions relating to adjournments, attendance of witness(is, etc. 

(e) Other papers not included in Trial Record. 
i‘{ f ) Letters, etc., calling for records, etc. 

3. Every record under Class IV shall consist of two files, A and K 
File A shall contain besides the flyleaf with table of contents— 

(а) Diary. 

(б) Application for execution. 

(c) Papers received from Court which passed the decree, Order XXI, Rule C. 

{d) Plans of lands to be attached. 

^{e) Petitions, proceedings, and orders in interlocutory matters. 

[ •If) Petitions objecting to the execution, other than claims under Order XXI, 
j ^ Rule 68. 

(g) Warrants and prohibitory orders issued to effect execution by attaebment or 
^ delivery of property, and returns thereto. 

ih) W|trrant of sale. 
it) Proclamation of sale. 

(j) Report of result of sale, 
t <Wer confirming sale. 

\ Copy of certificate of sale. 

^ \ Applications for payment of money in deposit and the orders thereon. 

^ (n) B«oeipt8 or acknowledgments of satisfaction. 

.(a) Final order. 

^ " * ip) Copy of order in appeal or i-evision. 

: ^ '^'FSe B^ball contain all other papers. 


1 ’t. ^ • 

defendant ” if defendant begios. 

‘"J^amtiff ’’ if drfendant begh^^ ^ r x t. u u 

admitted in evidence must not be filed with the record, but should bo 
r pKodueed them. 

' — * 1 proving service in ex-parte cases should he on the A file. 
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4. The A file of thn trial record of an Appellate Court shall contain, ^)C8ideB the 
flyleaf with tables of contents- - 

(a) Diary. 

(b) Memorandum of apiml. 

(c) Copy of judgment and decree of JiOwer Court. 

{(/) Written statements, if any. 

(e) Petitions, proceedings, and orders in interlocutory matters. 

(/) Oral evid(3nco, if any. 

(r/) Judgment. 

(h) Docroo. ^ 

(0 Copy of judgmert and decree in second appeal or revision. 

The B til(3 shall contain all othen* papers. 

f). The record of suits decidi'd by Small Cause Courts, or tried under Small Cause 
(^ourt inoccdurc, shall consist rmly of one file. 



LXDFA* 


UF'M'EMENT and death of paity,iJ045, ]05!» 
and insolvency of plaintiff, 1050, io(K) 
marriage of female party, 1059 
effect of, 133w, 1060, 1001 
])ractice in Englhh Couits, 1045 

UiSKN'l foi:^'igmer and jurisdiction, 15*2 

UlUSff of judkual j)reeedent, 0 

oi {irocess, inlKM'ent power to pn venf , 9 

ACCOUNT and ad mi lustration, di‘cree, 882 
» and balanc'- due fromftigent and cause of aelion, ISO 
between pnneijial and agenf , suit for, 887 
inisfake oi. not error of Law or procedure. 411 
ordeis in, and final decree, 38 
rendered by collector, 1479 

UJCOUNTS, oonifl[iission to adjust or examine, 3J 1 
partnership, decrees in suit for taking, 886 

^CKNOWLEDGMEN'l’ of service of summons, 646 

lOQUIESCENCiE by co-delendanl in ])lace of suing, 172 

• of defendant outside^ jurisdiclion, and place of suing, 

172, 174, 175 

in dismissal, a bar, 498 

not a question of fact but of legal inferenee. 494 

LOT OF COURT, construction of, 39 
presumption as to, 30 

!lCT of State, meaning of term, 77 

iOTIJJQ for client, moaning of term, 630 

LOTION, grourtds of, and duty of party, 121, 122 

LprUAUroaidenco, 175. Residence 

LDBITJON o{ parties, 545-569 
of respondent, J288 

against whom suit dismissed, 1288n 

LPBITIONAL evidence in appeal, 1 307-1310 

review, 121, 1365-1366 

Jttdge, 6271 

Idjoubkmbnt, application for, and appearance, 760, 750 a 
of sale, 9B&-986 

. pleader applying lor, and appearance, 1283 

LDJOPRNftENTS (0. XVII.), 837-841 
and order for coats of, 837 

review and appeal, 837, 838 
r power of Court to proceed in spite of default, 839 
*' ? \prMedure if parties fail to appear after, 838 
anfl^oieiDt CMifiG for, 830 
; when OanHrsiay adjourn, 886 
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A DJUDl CATION, general rule as to binding effect, 125 
on right to bo uiade party, 30 
rival claims to pre-emption. 883 
test whether order or decree, 35, 30 
when conclusive in another Coiirt, 136 
it exists, 30 

which is not a decree, 33 

ADJUvSI’MENT and ]jayment under decree, 81/J-892 
of account not expressly dircjvted, 501 n 

decree, appliention to set aside, and rcvie.\v, 1304 
suits (0. XXiy.), 1067-1080 

ADMINISTRATION (general), judgment for, 1128 
proceedinus, 24, 25 
suit and suit for land, 163, 164 
decree in, 882, 883 

ADM I N1 STR A'rOR. See. R kpbesen tati ve (leo al) 

A DMIRA LTY cause, assessors in, 493 

jurisdiction, ai)i>eal from Judge exercising, 55 

ADMISSIBILITY of depositions, and Commission, 1092, 1093 
of cvi<lenec on information and Ix'lief, 851 

ADMISSION (0. Xli.), 801-804 
by defendant, and costs, 214 
(deemed) in summary procedme, 1177 

of averments on which no issue framed, 814, 815 
in interpleader, 1173 
])leadings, 734 

of additional evidenee on appeal, 1307, 1310 
appeal, procedure on, 1274 

to the Privy Council, 439, 1 337 ^ 

new matter discovered after close of plaintiff’s ease, 843 
] )lttii it, procedure on, 712 

relevancy of matter alleged in witten statement, 119 

ADOFITON of reasons in appeal, 1316 

ADVERTISEMENT of sale proclamation, 983 

ADVOOAl’E, and definition of pleader, 34, 58. See Pleajjkr 
and personally worhing for gain, 182 

ADVOCATE-GENERAL and public trushs, 356. 364-367 
position of, 364 

AEFIDAVTT and order for inspection, 796 

as to omission to notice point in appeal. 1314 
in answer, in discovery, 786 

application for transfer of suit (Sect. 22), 192 
appointment of guardian for suit, 1133 
new next friend, 1144 
motion for appointment of receiver, 1236 
sending for record, 810 
of documents, 788 

form of same, 780 

conclusivoness of, 702. See Disoovery 
signature of admissions, 803 
power to order, 203 

AFFIDAVITS (0. XTX.), 850, 851 

AFFIRMANCE in apyieal to the Privy Council, 463, 464 
judgment of, and statement of reasons, 1316 

AFFIXING copy of summons on premises, 646, 648 

agency not included in carrying on business, 1116 

agent, and carrying on business, 174, 181 
and interpleader, 1173 
set-off, 888 
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AGENT — CfifUinved, 

foreigner carrying on business through, 174 

in insolvency law, llAyi 

manager of joint family not, 174w 

(political), service of summons through, 656, 657 

service of summons on, 644, 645 

suit fqr ciccount between principal and, 887 

to accept service, 636 

AGENTS^ (recognized) (0. llL),|irid applarance, 748 — 750 
appearance, application, or act by, 629 ^ 

authority of, 031 

presence of, not necessarily apf)caranco of party, 750 , 

service of process on, 634 
who are, 032 

AGGHEGATE value and consolidfftiou in appeal to Ihr Privy Council, 1332 
value of suits tried together, 462 

AGREEMENT introducing fresh parties, 09a 
not to appeal, ett'ect of, 387 

damages for breach of, 38S// 

(»n beiaU of minor, 1 140-1144 
^-0 give tftno, 221, 222 
stale Issue, 821, 822 

AtGllCULTURAL land, and saving clause, 69, 00 

^ produce and attachmtnt, 305, 300, 939, 940, 941 
before judgment, 1193 

AIDS TO CONSTRUCTION, 1 0 
practise as to, 5-8 
right to use, 5 

jIEN enemy, suits by, 348 
friend, suits by, 348 

jIENATION of attached proijeity, to what extent void, 3J3 
of several parcels of estate and joinder, 630, 631 
pending execution by Collector, 1481 
suit and Us pctidens, 96, 90, 97 
(private) after attachment, 310-316 

iLEGATIQNS in pleadings, 062-000, 099-706, 730, 731 
uncertain on record, 119 


ITERATION of judgment, 863 
of law and res judicata, 11 J 

yPi^BNATiVE case, 683 

causes of action and embarrassing pleadings, 672 
claim, 6B2 

payment in decree for delivery of moveable propci ty, 867 
prayer for value of goods as compensation, 867 
l^tlra, ^Uim based on, 704 

liBIGDITY in decree. 11 7w, 860 

fidliKl^^lSNT, as to parties, 688 
powfiT of, 609 

• ' % ij^Uoation for execution, 912, 913 

muM. or arithmetical mistakes, 105, 609, 860, 866 
-'^voilbtments in Fourth Schedule, 609 
decree, 800-866 

by what Courts, 863 
erroneous order of, 864 
inhevent power as to, 19, 800 
. limit of power as to^ 860 
^ iKrtiic6in,864 

appeal, 1263 
power as to, 19 

^ defendant, 646, 608 
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AM EN J)MENT — avtdin ncd. 
of i)lcadiugs, 073-094 

and chang<‘ of cliaractci' of Huifc, 090-094 
costa, 094 
as to parties, 088 
relief, 689-690 
substance of plaint, 087 
[Jiinciples on which granted, 082-080 
ref used, f,j80 ^ 

pjovisions as to, 678, 679 ' 

written statement, 18 

4 ’ 

\N(_'EiS'lTtAL property twid execution, 284 

in Oudh, and execution, 298 

ANUILLAKY relief, (unissioii to grant, 123 , 

ANNUITY and attachment, 913 

ANTICIPATION, property siih|eet to ref>traini upon, and attachment, 17! 

'VPPEAL, a substant ive right, and hoM given, 20, 491 
and adjournment, 837 

application for execution by transferee, 911, 912 
of 0. XXIL, 1066 
arbitiatmn jiroceeding*!, 46, 1469 
attachment before judgment, 1188 
cognizance, 418, 422 
consent decree, 387 
court fees in pauper suits, 48 
death of party, 1045, 1050-1053, 10o6-1059 
decrees, 385 

dilfercnce of opinion of Judges, 393 

cjTor, etc., in Order, affecting case, 426-429 / 

or irregularity not affecting merits or jurisdiction, 394-397 
LX jMirle decree, 386 
injunction, 1201, 1212 
Let tors Patent, 52-50 
misjoinder, 391 

point not raised before Division Bench, 55 
powers of Ajipeltatc Court, 430-433 
preliminary deia’ecs, 391 
receiver, 1258 
rmnaiid, 427, 432 
1 es judicata^ 139, 145 
withdrawal and adjustment of suit, 1073 
by pauper (0. XLIV.). 444, 1326-1329 
costs of, 212-214 
Courts authorized to hoar, 386 
death ol respondent during, 666, 6(57 
decision “ final,” though liable to, 142 
decree in, 1318-1321 

costs in, 1320, 1321 
defined, 381 

dismissal of, and decree, 47 
effect of dismissal in point of foim, 145 
withdrawal, 36 

entry of judgment nwnc pro liuic, 919 
from appellate decrees, 397-422 ; (0. XLIL), 1323 
and cognizance, 418-421 

decision eontrary to law, 406-407 ^ 

error or defect in procedure, 411 
material issue, 410 
Small Cause Courts, 417-422 
usage having the force of law, 400-410 
ex parkf 412 
scope of, 412-417 

second appeal, 309-406 
second appeal, 397 
whoi e none, 417-422 
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LPPEAii# conimucd, 

frum dismissal of suit, 381) 

Division Court, 51, 55 
cx parte decree, 75(5 

order dismissing suit at adjourned hem ing, 83*3 
filing agreenient to arbitrate, 1109 
for restitution, <10 
in insolvency, 44 
of rejention in review' 1372 

* orders, 37-42, 123#430 ; (<f. XLIIL), 1324, 1325 

in execution, 1274 • 

execution pr^fceodings, 48, 49 
passed in revision, 479 • 

lefusing'to set aside abatenii'iit, 1002 
oiiginal decrees, 381-397 ; (0. XL1.)> 1259-1322 
from what decrees, 379 • 

further evidence in, 841 
general pow’cr to transler, 193 

jirc) visions relating to, 130- J32 
grounds of, 1201-1263 
heard by Bench of Judges, 392-391 
in e^Rjowtion, and stay, 921, 922 
• judgment in, 1310-1318 
jurisdiction lu, 83, 81 

• and valuation, 84, 380, 45J, 153, 983 
ir *uie of, 379-383 ^ 

on a matter of costs, 217, 218 
common eround, 1264-1267 
order rejecting, and deeiee, 46, 47 
pendency of, and bar of subsequont suit, 97, 383 
Hs pendens, 932 
• judgment, 382 

question ^fhether appeal lies, 35 
received by Court wdtliont jurisdiction, 71 
right of, 384 

time for, and ameudmeiit of decree, 8()2 
to the Privy Council, 434-‘15(), 1330-1379 
and affirmance, 453 
certificate, 449 

concurrent judgments on fad, 1 1 1-154 
conditions, 460 
costs, 443 
doorec, 444 
liniil order, 446 
jurisdiction in, 435-437 
powers of High Court after atlmissiou of, 439 
question of law, 454-456 
rehearing, 440 
savings, 436 
special leave, 438-439 
value, 451, 452 
bars to, 434 
by pauper, 444 
value of subject mutter, 431 
• when allowed, 434 

wheb deemed pendent, 07 
. who may bring, 387-391 

value, 83, 84, 461-463 
damages claimed but not ascertained, 452n 
interest, 84« 

^.mesne profits, 84n 
oafws, how evidence taken in, 844 
' 4oouiQn«andre«jttdtc(zfa, 

(0. jx.), 747 - 774 ' 

to' answer material questions, 751 

whoiiaB omitted to serve notice, 753 
summons, 037-639 
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APPEARANCE (0. IX.)- (loalmued. 

and pleader applying for adjournment, 750, 128!i 
at what time parties must be i>rcsent, 752 
by defendant on day of adjourned hearing, 767 

no appeal from i efusiil to allow same, 768 
defendant’s remedy, 758 

only, 758 

applicability of rule, 755, 768, 760 

non-ap^Kjarance, 759 

plaititiff’w remedy in d^u-<missal,c760 

(lay fixed for, 747 
defined, 748 

dismissal of suit incase of summons unseived and lapse of a year, 754 

date from which time runs, 751 
object of rule, 765 

on non-payment of Court fivs, etc., 751 
wlum neither party ap]H‘ars, 752 
in a|i|K‘al, 1279-1284 

examination of witness, 1091 
limitation, 753 

moaning ol term, 629, 630, 748-751 
objection by defendant before day fixed, 747 
on ground of iueompletc s('rviee, 752 
(i{ debtor in anest, 936-937 


foreign Sovereign and jurisdiction, 76u 
Judge on rule to show cause, 66?i 
minor, 1133 

one of several plaintiffs or defendants for otheis, 570, 571 
partners, 1116 

on day fixed in summons, 747 
{]X!rsonal), exemption of Pm'danasliin women, 489 
persons ol rank, 489 
of party, wdicn directed, 775-776 
other circumstances os grounds lor exemption, 489 
])laint rejeidod for default of, in Mamlatdai*s’ Court-, and re^ jndicaUf, 723 
“ plaintiff ” includ<'S legal representatives, 754 
profu'dui c when only plaintiff appears, 765 

applicability of l ulc, 755 
rr. park decree, 755 

appeal from saxno, 767 

under protest in suit against firm, 1122-1124 l 

effect of, 1124 
form of, 1 1 24 

when defeudaut not appearing alleged insane, 751 
flesh suit barred, 7C0 

application for order setting dismissal aside, 760 
applicability of rule, 760 

party absent but recognized agent present, 750, 751 
suit should bo dismissed for default of, 762 
without issue of summons (“ gratis ”), 639 


APPELLATE Bench and Pull Bench, 12 

the Privy Council, 12 
differing from another, 12 
Court and events since challenged order, 382 

interference with discretion as to costs, 218 
transfer of suit (Sect. 22), 190, 192 
disposal by, and renjudimta, 104 
function of, 381-383 
matters not entertained by, 140 a 
nature of, 75 
powers of, 430-432 
decree, appeal from (0. XLII.), 1323 
jurisdiction of High Court, 21 


APPLICABILITY of Code to Revenue Courts, 01 

APPLICATION and certificate of adjustment or ))aymont, 890 
and final order, 446 
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\PPL [CATION— (5o«/xwwe^. 

by auction- purchaser to set aside sale, 1020 
minor co-plaintiff attaining majority, 114t> 
plaintiff attaining majority, 1145 
for adjournment, and appearance, 750, 1283 
amendment of decree, 859, 860 
appointment of guardian for the suit, 1133 
now next friend. 1144 

• attachment of immo ieabic p Aporty, 904 

moveable })roperty not in^lcbior’s jjar^session, 1K)4 
copies of exhibits, 1281 • 

dismi‘’8al of suit by minoi-, 1146 • 

execution and Sect. 1 7 . . 1 (i9 

of decie(>, 901, 903, 912 919 

anA cross-claims. 916 
oross-deerec, 915 
by joint decree-holder, OOti 

transferee of dcm'oe, 1K)7-912 
leave to apj)(‘al as pauper, 444 

to the Pi'ivy Council, 1330 

. • defend in Summary Pi'oeedure, 11 HO 

• sue as pauper, 1151 
order for sale, 977 

* re -hearing of appeal, 1289 
restitution, 497-^03 

• review, 457, 861, 1367-1373 

grant of, J377 
stay of execution, 922 

ponding apjKial to the Privy Council, 1341. 1342 
striking out or addition of parties, 545, 557-569 
summons to witness, 825 
transfefr of suit (Sect. 22), 190, 193 

appeal or proceeding (Sect. 24), 193 
under Letters Patent (Clause 13), 194, 195 
in execution and proceeding in suit, 1142 
to be declared insolvent and transfer of suit, 1977t 

• made party, effect of order disallowing, 37 
have petition of appeal struck off, 1332 

set aside sale on ground of fraud or iri'ogularity, 1110-1020 
stMlie out pleadings, 670 

APPOINTMENT of arbitrator, 1404 
of pleader, 631, 636 

receiver (0. XL.), 1215-1258 

APPpaiTONMENT of coats, 210, 211 


ABBITRATION proceedings, 44, 45 

and appeal, 45 

f ^ position under former codt‘, 44 

^(Second Sohedule), 1463-1472 

^II^BITICATOB and tribunal in exemption from arrest, 491 
' appointment of, 1464 

iURIU^&UtS of Tent, receiver’s title to, 1246 


and appearance of debtor, 936, 937 
an^^tention in civil prison, 934-937 
II subsistence-allowance, 936 

warrant for, 935 

4Mffl[re judgment, 1183-1194 
nxeSiption of women from, 290 
in foeeioution^ 286-290 

witness, 204 

prooeea, exemption from, 48i)-49l 
1 . . outsiOB jurisdiction, 491, 492 

^ r exempt from, 348 

Vice- Admiralty cause, 493 
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ASSK'ry and AdiniiiiHli alioii Duit. SK2 
and r('|>r(‘ri('riiati()n in (‘xenilion, 

«lr( rf'(.' against, and hcii^, 2Sl 
distribntinn of and oxmition, 221-240 
(‘xacutnr wlio lias iniormDddb'd with, and suit, 1 128 
Hitj not, 277 

inf|uiiy whotlifT ('.xhaiiHlnd, 124r> 
suit loi rcfuinl ot, 220 

1 ' t. 

ASSKtNKI^] and ii'Htitution, oOJ 

not ('st,op]M'd by jud^niont after asHignTiiciit, 125 
Officia] and at taclimont before judgment, IJ81., IltM) 

I is pcudtiis, J0()4 

s(‘eiirity f»)r costs ((). XKII.), lObO 
w hen not legal representative of Hindu insolvcsil , 270 
liorsonally liable for costs, 200 
re])resentative of insolvent d<‘btoi, 220 
IK'udttdc JHc, additani ot, 550 
iin<ler oral assignment and execution, 50 
writtmi assignment , 50 

ASSfONMMNT of decree, 50 

ASSUMP’l'lON of truth ot facts in plaint, 821 

A'P'rAl dTiMEN'r, absence of and validity ot .sale, IKSO 
and alisconding witiwsa, 820-832 
default ing receiver, 1210 
examination of debtor, 028 
I'xpenses of witness, 827, 828 
Sect. 4 7.. 2 to 
Small Clause Court, 1187 
v alue of properly, 012, 014 
before jiidgiiient, 1 182-1102 
eomlitional, 1180, 1 188 
elb'ct of, 014 

detenninatioii of, 050-002 
of agrieultm nl produce, 205, 20t5, 040 

debt, etc., not In debtor’s possession, 042-045 
Reenr<‘(l on immoveable proprty, 057 
di'crees, 054—050 
immoveable property, 050, 057 

particnlars in, 004 
land outside jurisdiction, 807 
money decree, 980 

moveable property in debt.oi ’s possession. t)2H 

not in debtor’s jmssession, OtlJ 
negotiable instruments, 052 
])artnersbi]) property, 047, 048 
priiperty in custody ol Court, 052-054 
of defaulting v itness. 204 
public ofiicer, 248 

subject to restraint upon anticipation, 170 
salary and alloAvances, 045, 040 
share in moveable pmpeitv, 045 
(O. XXI.), 028-902 
emtside local jurisdiction, 401, 402 
]»rivate alienation after, 210-315 
procedure in execution, 278 

recovery of moveable jiroperty under, and place of suing, 158 
release from, 004 
removal of, 958 

sale of ])roperty under, 070-1044 
(Sect. 00), property liable to, 203, 296-290 

not liable to, 293, 294, 299-,105 
suit for ri'covery of property under, 158, 160 
under n precept, 225, 220 

Bovcral decrees, 307, 310 
valuation order iu, and appeal, 982 . 

whore deerce directs inquiry, 038 
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ii'r'rENDANCE oi dcpoiicui, 850 
of witness, 833 -836 

power to compel, 203 
witnesses (0. XVI.), 825-S30 

VLTOllNEY, and definilion of i)]e,uler, 58 
servioo«by, 1382 

rOHNMENT by tenant in possession, and Receiver, I24G 

VlKrilON-PUEEHASELl, aUefted to bft\c bongbl on behali of anolber, 322-320 
and application to set aside sale, 1020 « 

exeention, 200, 201 • 

order disallowing claim to altaehed ^nopc'itv, 071 « 
restitution, 503 

setiiiu?’ asidci sale on ground of fraud, etc., 1010 
nol entitled to notice iii scIN/mg asidi' px jtarlp deer(‘e, 773 
title of, 315 -322 

AIKJTION, sale by, in execution, 077-1044 

AU'IH0RT3T of case-law (American), 12 
(English), 12, 13 

. • \ (Indian), 0, JO 

* of reasons given by Judge, 1 1 

, superior Courts, 12 
to sue for right held in common, 130 

WrONOMY of caste, 85,*80?i 

AVERMENT (inconsistent) in defence, 730 

of performance of condition precedent, 602 
on which no issue framed, taken to be admitted, 815 

AWARD, and s4ay of execution, 923 

allcgati<m*in plaint to set aside, 701 
in arbitration, 1 46(> 
of costa, 207-218 ; and sec Costs 
mesne profits, 511 
remitted by Court, 1467 

* setting aside, 1467 

subsisting judgment and res Jiidicnfa. 115 


BALANCE due on mortgage, recovery of, 1167 
of purchase -money unpaid, 1000 

BALUTE, right to, and interest in immoveable proi>crt y, 1 61 


BAR and acquiescence in dismissal of claim, 498 

bvcstpppcl. SccEsTorrEL r roo 

' former suit, and suit for damages for wrongful detention, o90 ^ 

suits for possession of land and m<‘sno-]>rolits, oJI, 
judgment against joint contractor or tortfeasoi . 593 
• of the case, 107 

limitation. See Limitation 
1%$ pen^nSf 95-99 ; and see Lis Pendkns 
‘ . res judicdtcit 99—166 i and see Res J udicata 

for jointness, 683 

of review by admission of special appeal, 4R> 

’’ to further suit (Sect, 12), 100 
ex9re$St 64, 86 , ^ 

by Criminal Procedure Code, 8(> 

Municipal Acts, 87 
• Revenue Acts, 86 

t of a provisional eharacter, 88 

imflied, 88-95 • 

award of costs, 79 
eicoeptions, 89 
instances, 89, 90 
nubUc policy or morality, 88 
of Statutes, 89 
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BENAMI, decree on purchase made, 250 

fraudulent purchase by decree holder, 1015 
purchase at sale, 326 

by decree holder, after permission refused, set aside, 990 
transaction. See Benamidar 

BENAMIDAR, alienation by, HlTw 

and certified purchase at execution sale, 322-320 
res judicata, 124, 12S 
party to suit, 516-518 
as transferee of decree, 910 • 

covenantinpj for quiet enjoyment, 526 t 

debtor and heirs, 27^ 

decree against, binds beneficial owner, 124 
obtained by, 125 
defendant and joinder, 520 
mortgagee, suit by, 51 Ow 
party and sale set aside as against owner, 1009 
suing as trustee, 61C» 
refusal to recognize as transferee, 910 
suit by, and addition of owner, 604 
to enforce a bond, 663 

BENEFICIAL OWNER and decree against benamidar, 124 
decree against, when benamidar party, 1011 
lo^vs standi in setting aside (‘xecution sale, 101 1, 1012 ^ 

BOMBAY, Mamlatdar’s Courts in, and Code, 26 
suit in, w'hon Oovornment party, 158 

BONO instalment, several defaults and cause of action, 5il3 

BOUNDARIES and attachment of immoveable property, 904 
and uncertainty of local limits of jurisdiction, 169 
identification by in decree, 866 
specification of in plaint, 696, 707, 707 w 

BRAHMINS, trust for benefit of all enforced by two, 536 

BREACH of public trust, suits for, 356, 367-376 
of right and cause of action, 519 

BRrriSH INDIA, absence from and security for costs, 1084, 1085 
and operation of Code, 31 
foreign judgment obtained on decree in, 164 
moaning of term, 31, 32 

BUILDING, delivery of possession of, 931 
not mentioned in decree, 932 

BURDEN OF PROOF and allegation in pleading, 663 
■ forum of defendant, 174 

as to assets, 283 

in complaint of dispossession (0. XX. r. 100), 1042 
claim to attached property, 969, 974 
execution against legal representative, 284 
set-off, 738, 742 

setting aside ex parte decree, 767 
suit for mosne-profits, 876 

on defendant to prove causes of action identical, 676 
plaintiff to prove that right of action not barred, 721 

BUSINESS, carrying on. See Carry iNO on Business 
meaning of word, 180 


CALCULATION of costs, 216 
oi mesne-profits, 873-876 
security in appeal to the Privy Council, 1340 -1341 

CANCELLATION of contract and place of suing, 187 
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3APACITfKS, person suing in difftnont, iM) 

CAPACITY, distinct, no estoppel, 12G 
of parties and plaint, GOO 

party to suit and Its pendens^ 00 

^ res judicata, 125, 135 

CARRYING ON BUSINESS, 1115 
, agenit, G44, 045 

and actual residence, 17i# * 

corporation, 173, 180 
permanency, 181 • 

at several places by different agents, 181 
by defendant and plac(' of suing, 172, 180-182 
Government and jurisdiction, 3 14/< 
aptaiii of ship trading to ]^)rt, 87// 
foreigner, through agent, 1 74 
moaning of t(5rm, 180, 1115 
personally, 181 
through agent, 174 

!!.*ASE, meaiiiiftg of, in revision, 465 
• law, authority of, 9-13 

interpretation of judgment in, 12 

HASTE, autonomy of, 85, 86a 
^ joinder of several members, 520a 

questions, 86, 85w 

and interference by Court, 85 
suit by several members of for maladministration, 520 
for enforcement of right relating to, 85 
restoration to, 85 
when not\onfincd to Hindus, 86w 

HAUSE OP ACTION, accrual of, in suit for refund of assets, 339 
allegation which is of the essence of, 665 

^ alternative, 672 

^ and accrual of damage, 58l)a 

alienation of family property by widows, 609?i 
combination of defendants, 690/? 
consolidation, G27 
oontinuing contract, 594 
torts, 692 
contract, 187 

for service, 594 
damages claimed, 595, 595ra 
different torts, 592 

^ distinct acts of ouster, 589, 690, 590w. 
friftno of suit, 573-628 

and contract, 593-596 
jurisdiction, 580-682 
mortgage, 595-598 
partition, 698 
torts, 688-693 

existence of in prior suit presupposed, 578 
identity of, 583, 584 
joinder of, 602-628 ; and see Joinder 
joinder, in suit for immoveable property, 721 
^oaye to sue, 160» 

mesno-proiits, 591, 691n, 592,-877, 877n 
miaapproprifttion, 592n 
jnortgage of immoveable proi)erty, 595 
*t>rder ooBfining suit, Q^6 
plftbe of suing, 172, 182-187 
. |liintifl’sTi(^t,608',60dn,60t) 
sMaiii^ointraot, 187 « 

: 094n 

GOG. 607. G07n 
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CAUSE OF A(JT10N- ronihucd. 
and Sort. 17.. 1 as 

covoiiaiits, />04, oJM?/ 
fights, 587 
s(‘i K's <»f acts, 51)0 
Hiivcral staU'incnts in lihcl, 51)0 
subicct-maltei, 70 

suit liy iiiciiilxu's of against Icarmwav, OOQa 

TcvcrsionoiM, 000a 
sviiilxilicnl poKsi'ssion, 2d2a 

t(Vls, 1 85 ' 

wiongful Uclrntif)!! (il goods, htX) 
ai ising outside jurisVliciion, 172, 174 

within thi(‘c miles otlow-watei inaik, lsr> 
case when not complete till damage, 580a 
discovery aif.er settlement of issues that none is alleged, 717 
distinct, and joinder, 544 
dihtinguislx'd fromaiibjeet matbT, 521 
how <al!eged in ])kiint, 082-702 
identily of, 58li 

and relief, 583, 58(V 
ruh' onlj' against s])litling, 021 
itielusion of, in suit, 583, 583a 

more than one, 574, 575 
in foi'iiUM’ suit, how ascertained, 075 

restitution of conjugal rights, 187i/ ^ 

suit against several alienees, 008-01 1 
suits arising out of contract, 187 
introduction ol noav, 554?i 

meaning of term, 1 12a, 182-190, 5J9-522 585, 008 
in lictters Patent, 181 
uaturci of, and right to appeal, 40?> 
not accruing within local limits, 343?i 
onus on defimdant to prove idmitical, if objection lakcn, 570 
outside jurisdiction and joinder, 185 
jiart arising wit hin jurisdiction, J83, J84 
jeject'ou of jiluint not disclosing. 715 
running aeeounl , 595 
(Sect. 20), 182-180 

s(‘[)arate against separate didemlanl, 587a 
suit separate as regards, 528 
splitting. 575, 5757?. 
t,(‘st of idontitv of, J21 
to be stated in notice niidiT Seid. 80. .34t) 
unity of, 589 
wages, 595 

when rVnirt. may order si'parate trials, 024, 020 
deemed stated, 71t» 

objection tliat none is disclosi'd can be taken for first time on appeal, 717 
wliere arising in suit for legacy, 18074 

!AVEAT011S assailing wliole will, and rcf: judicata^ 150 

JERd’lFICATE for h'avc to appeal to the Privy Council, 1339 
in appeal to the Privv Council, 434, 449, 452 
transfer for execution, 897, 898 
of adminislration and security, 38271 
deficiency of price, 987, 988 

cxocnf ion of transferred decree or of failure to execute, 232 

sale of immoveable prox)orty, 315-318 *' 

fitnes.s and order not fulfilling conditions, 447n 

in appeal to Privy Council, 1330, 1331, 1339, 1340 
grounds for review, 1307 
Indrship, suit to set aside, ISO?? i. 

s.al(\ amendmenl of, 2057? 
and mortgages, 982 

right of action, 310?? 
cure of in’cgularities by, 1023 
of immoveable projierty, 1029, 1030 
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( ’KJiXIEK /ATE cohiinmd. 

of salo, (luostion what })roj>erik*.-' pans niidor, 
refusal to amend, 2r)rj?j 
salisfaetion, 8'J2, 893?^, 894 
under S\ice('ssion Certifieatc* Art, 7()9?i, 719 

t/ESS, suits for reed very of, and rcff jvdknta, 134 

CHANGE in law, an<l res' jvdicala, 110, IlOw 

CHARACTER, of suit, ehan^^e of, and ainendrnent yf pleading, (i!KV()94 

CHARGE for plaintiff’s costs in int of pleader, 1 173 

on property outside jurisdietion, 159// • 

CHARi'LARLE t rust, 35(i- 370 


C^HARFITES, jurisdietion over, 358. 358// 


CHARTER (Clause 12), ami cause of action. 182, 183 
and imprisonineiit. foi contcniyif, lOw 
jurisdiction of High Courts. lOJ 

0HA§'rERT:l\ High Courts (0. XLIX.), 1382 

(dllEF (Ruling) and suit, 349-353 

^ by or against minor, etc., 1 148 

personal ])i ivilogo, 352 

(/?lOf(!E of Foiuni, 173 


(IHOTA Nagpore Landlord and 'IVnaney Act, 22, 20 

Procedure Act, and saving clause, (io 
ai'cond aj/p/'al, Oo 


CHURCHWAllfVl'^NS and suit on b/dialf, 363« 


CIVIL COURT, and definition of d(‘cree, 42 


iJlVlL NATURE, lights of a, 84 
” ■ ^ suits of a, meaning of term, (>5, 84, 85 

CLAIM, adverse and joindci, 5()() 
altornat iv(‘, 081 
based on altcrnativ/i titles, 704 
defined, 001 

directly or indirectly involved, 453 
distinguished from remedy, 001 
for mesne profits, and cause of action, 5t)0, 590w, 59 J 
inconsistent and alternative, when allowable, 704 
• in the alternative, 092?i 
withdrawal of suit, 1071 
naturally implied, 577 

p nature, not amount, determines jurisdiction, 81 
relinquishment or omission of part of, 573-002 
•sjillitting, 575 

statement of (English) and “ plaint,” 200 
under another, 07 » 

•inwarrantable addition to, and jurisdiction, 82, 83 
whole must bo included in suit, 575 

CLIENT, and authority of pleader, 631 n 

CODE, a consolidating Act, 3 
aids to construction of, 3 
and appeal bfured by Limitation, 47 
•Onota Nampore, Landlord, etc.. Act, 29 
English nifes and orders, 12 
estaiblished practice, 16* 
inherent power, 608 
, judicial discretion, 30 
jwudiotion to imprison for contemi/t, 1 6?/ 
mkdnu|Bent Recovery Act, 30 
IS^mlwdar^s Coui-ts, 26 
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CODE —ooniinmd. 

and ])ocuniary jurifidiction, 62 

proceedings in Rovenne Courts, 27-29 
provisions of Rout Acts, 27, 28 
Revenue Courts, 27, 28, 28», 61, 62 
savings of special laws and procedure, 59 
Small (Xuse Courts, 62-64 
subordination of Courts, 59 
, . chief feature of, 2, 3 
date of coming into force, 31 
definitions in, 32-35 
extent of operation. 31 

how far applicable to testamentary and inti^staie jurisdiction, 25 

inherent powers apart from, 16-19 

jurisdiction in cases not affected by, 21 

meaning of British India in, 31, 32 

method of construction of, 3, 4 

not exhaustive, 14, 20 

preamble to, 1 

provisions conflicting with Probate and Administration Act, 25 

repeal by, 2 

Scheduled District, 32 

short title of, 31 

title of, 1 

to what Courts it applies, 22 
extent binding, 15 

exhaustive, 15 

CO-DP] PENDANTS and rcfi pidicata^ 128, 129 

im])roix)rly joined taking part in defence, 558 
watching appeal, refused costs, 212 
when discovery or inspection obtained against, 795 
issue between allowable, 815 

COGNIZANCE, and appeal, 418-422 
and civil naturis of suit, 85 

place of suing (Sect. 15). , 156-158 
bar of, 86-95 ; and see Bar 
of crime, 154 

COLLECTION of mesno-profits, 874 

COLLECTOR, and execution agaiast immoveable property, 327, 331 
party to suit, 250, 256a 
suits in Mofnssil (public charities), 36571 
transfer of a decree for rent to Civil Oouid, 28 
duty of, in partition, 285 
estate in rent roll of, 90571 
execution of decree by [Third 8dieduU\ 1475-1481 
transferred decree by, 986 
extract from register of, in attachment, 905 
jurisdiction of, 29 
suits to which same a party, ISS;^ 

COLLUSION as affecting judgment, 677t, 88, 150 
and interpleader, 1174 

COMBINATION and joinder, 611, OlDi 
misjoinder, 5907J 

of defendants and cause of action, 59071 

“ COMMANDING OFFICER » defined, 1108 

COMMISSION Agent, suit against, where cause of action arises, 190» 
and application for leave to sue as pauper, 1152 
investigation by, 1093-1095 
issued by foreign Court, 342 

to examine or adjust accounts, 341 ' 

person of rank, exempt from ix'rsonal app6iiftQ0e» 4^ 
witness, 342. See Examination by CoMiafsioir, 
to make a partition, 341. See Partition ■ ' 
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0MM1SS{PNER to take accounts, suit by, 89» 

JOMIffISSIONS (0. XXVI.), 1088-1105 

COMPANIES, joint stock, trading in foreign country, 151 See Cokpora'iion 
COMPANION of party or of pleader, examination of, 775 
yOMP ARISON of plaint with judgment and irs judicata, 115rt 

;)OMPENSATION, alternative prayer % value of goods as, 867 
fee obtaining arrest, (jtc. fSect. 0.'^’, 578 

trespass to property in plaintiff’s poaaessipn, 166 
wrong to immoveable property, and place of suing, 158, 165 
person or moveables, 171, 172 • 

wTongful seizure of cattle, suit for, 89 
plaintiff entitled to possession and, 931 
suits and different jurisdictfcns, 170 

-’OMPETENCE, and foreign judgment, 100, 1 18 
and rc8 judicata, 136-142 

uncertainty of local limits, 170 
how (Ictcrmincd, 79, 80 

0 ^ in rc6' judicata, 

• meaning of, in Sect. 15. . 157 
of Execution Com t, 241, 261?/. 

•foreign Court, presumption as to, 101 
on what it dei?onds, 1 57 
, under Act X of 187P.. 138 

L’UMPETEN'i' jiuisdictioii, when ('<mrt said to bo of, (jti 
meaning of term as regards jurisdiction, G6?t 

jOMPROJMISE, addition to decree of clause not contained in, 1 16/?. 
affecting ^ill, 25 
appeal withdrawn under, 1 46 
as regards a will, when unlaw'lul under Code, 25 
by Hindu female, 146 
pleader. 031 

decree against minor and review, 1362 

• in accordance with, 146w 
in adjustment of suit, 1073 

^ l opresentativc suit, 540 
' suit, by or against minor, 1140, 1 III 
induced by fraud, 250a, 895 
judgment in terms of, 855 
must bo treated as new contract, 1077 
of decree by agi’eemeut, effect of, 224 

, trial of question, 266?i 

• withdrawing claim, and jurisdiction, 1 68 

CONCISE Bta'loment and plaint, 712, 713 

pONCLUSIVENBSS o! affidavit of documents, on what points, 792, 793 
foreign judgment, 148, 149 

CONCUltRENT judgments on fact, 441-443 
I jurisdiction and res judicata, 136, 137 
Uswndens, 96 

of Smali Cause and Munsifs Courts in Madias, J56 


(X)KDITION PRECEDENT in pleading, 66J, 662 
605 

. 'wbon averment of pcrfOTmancc of implied, 662 
iSqitilKmCOHAL atbwliment, 1186, 1188 
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( ION DUCTING tlic sale, meaiuiig ol term, 10 lU 

CONlJ’NSHlON aiul avoidance in dcfeiico, 730 
of judgment by defendant, 823 

(^ONKlNlNtJ suit, order, 020 

CONFLICT between Code and Probate Act, 25 
of evidence in ajipeal, 1312 

CONFLICTING cases, 11,13 

decLsioua and res judicata, 117 < 

(X)N JUGAL RIGHTS, s^iit for restitution of, and cause ol action, i87a 

CONSKNT and addition as next friend, 645 

plaintiff or next friend, 507 
and consolidation in appeal to the Privy Council, 1332 
departure fi om practice, C9w 
inherent lueompotency of Court, 3S4 
jurisdiction, 08-70, 08?t, OOit, 142 
nature oi decree, 69» 

arbitrator appointed against and illegality, 475, I70« 
decree and appeal, 387 

doctriiio of jionaltics, 205 « 
by, against minor without leave, J I 4:> 
and dismissal of suit, 110/i 
clause 111 , not contaim'd in compromise, I lO;; 
no appeal trom, 381, 387 
procedure for setting aside, 387 
Judge made arbiter by, 08 
judginciit by, 145, 146 

and estoppel, M5 
need not bo in writing, 508 
ol minor’s guardian without sanction, 2b5n 
parties, and Probate, 25 
order, jurisdiction to set aside, J40 
to discontinuance of action, 140ii 

order (after decree), for payment by inslalments, 80!) 
suits of Governor-General, 7671 
Governor of Madras, 76 
Bombay, 76/f 

GONSOLIDA’noN of suits, 17, 027 
of suits in Admiralty, 24 

appeal to the Privy Conned. 1332, 1333 
aftei', 028 

application of rule, 027 
by consent, 027 

whom order obtained, 027 

CUNISPIRACY and joinder, 5307t 

CONSTRUCTION, aids to, 4-8 

and earlier decisions, 3, 9, 10 
intention of legislation, 4, 9 
language of Act, 3, 9 
previous state of law, 3 
statute 'pari passu, 137i 
in technical sense, 11 
of a consolidating Act, 3 

a document involves question of fact and of law, 404 ,416 

bare denial of contract in iilcading, 602 

decree as to relief by orders, 154 

deiiuitioii of pleader, 57, 68 

enactments affecting jurisdiction, 86 

“formal’ in Sect. 2. .36 

judgment, inconsistent in parts, 866, 856n 

“residence ” and “ dwelling,” 170 

rule in setting aside ex parte, decree, 769 
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CUXSTKWCTIOX loiUinncd. 

• of Suet. 1 7 . . J 07 
Soct. 47. .48, 4!) 
term “suit,” Jt)0 
will, 274 

costs iu .suit for, 209/t- 
to bo liberal, 13, 14 

CONSTRUCTIVE liabitanoy, 181 n 

CONTlftlPT OF COURT anti costs, 20S 

and exemption from arrest, 491 • 

suit without leave againft Receiver, 1240 
by interference with Receiver, 1238, 1239 
disobedience to High Court order for fliscovery, 79! > 
imprisonment for, 16?t ^ 

nature of order passed on, 40 
none in not filing written state^ment, 74.0 
order and appeal, 423n, 428, 428u 

CONTENTIONS of parties and interprelation of decree, 117// 
inco^istent, 570. 570// 

CONVENTS of iilaint, 200 

CONTl-iilVCT and cause of action, 187-189, 593-.V.)») 

bare denial of same in pleading, 662 
t breach of part ol, \^thin jurisdiction, 190 
eaneellation of, and place of suing, 187 
implied, allegation of, 662 

finding as to existence of, 401// 
joinder of parties liable on same, 532, 533 
joint, su^* on and joinder, 56,5 //> 
ifierger off in decree, 206 
suit arising out of, and cause ol atlioii, 1 87 
for, and recovery of dow'cr, 187// 

C'ON'JTIAOT ACT, and place ol suing, 179 

COjfTRlBUTlON, decree for, 858 
for costs, suit for, 209/i 
liability in, 858/i 

OONTUM^OY of party, 77C» 

CONVERSION of Hcvcral things and cause of action, 592// 

CONVEYANCE by registrar in execution, 931w 

CONVICT (life), not civilly dead, 655//- 

CO-OWNER with judgment debtor, bidding in execution sah', 993 

*CO-PLAINTIFF, dismissal as against one, 6l5?i 

COPfof decree and judgment presented with memorandun] of aj/j/eal, 1259 
drafts, delivery of, iu execution, 930 
^eto., sent and filed in transfer for execution, 898, 899 

COPYRIGHT, cognizance of suit for damages, 157 
stlit for infringement of, 17l7i 

00»P0B&TI0N, and carrying on business, 180 
foreign, domieOo ana residence of, 180 
injunction against, and attachment, 926-929 
meaning of share, 36 
suite against, and joinder, 5647/ 

by or against (0. XXIX.), 1110-1112 
wheats deemw to carry on business, 173 

GO'SHABER, suit against, 136^ 

OOrS&AftEB&if suits by, and joinder, 
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(JOSl’S, Advocttte-lxciiJBral Huing with relators for, 365ji 
and appealable value, 452 
conduct of party, 213 
decree, 856, 869 

in pre-emption suit, 883, 884 
default in payment of pre-emptive price, 885 
election on misjoinder, (524w 
estate or fund administered, 209w 
guardianship proceedings, 210 
interpleader, 1174 
irrelevant matter, 213 
legal representative, 209 
matrimonial causes, 210 
misconduct of plaintilf, 213n 
nominal damages, 214, 214n 
Oliicial Assignee, 209 
]>or.sonal liability of judgment debtor, 208 
mortgagor, 208?! 
plea of want of jurisdiction, 70n 
jiloadcr’s Ices, 215, 215w 
resistance to consolidation, 627n 
suit in wrong Court, 156» 

Appeal Court interfering with exercise of disci etiun as to 218 
as to, 217, 218 
apportionment of, 210 
arbitrarily awarded, 218rt. 
attorney and client, 209w 
award of, by Court without jmisdiction, 207 
calculation of, 216 
charge for, and inter jileador, 1173 
decree as to, and appeal to the Privy Council, 450 
deposit of, in appeal by party amending, 094'« 
discretion of Court, 210 

('stimate of, in appeal to the Privy Council, ]331'> 
execution for, 210 
following the event, 2 1 1 
in amendment of pleadings, 685 

after change of character of suit, 094 

arbitration, 1467 
construction of wills, 209« 
criminal proceedings, 89 

how recoverable, 89» 
fraudulent valuation of suit, 83 
payment into Court, 1081 
reference, 1351, 1362 
setting aside decree, ex parley 704 
suit relating to public trust, 376 
withdrawal of appeal, 1274 
interest on, 217 

no separate suit for recovery of, 90 
not awarded and set-off, 216, 216» 
following the event, 207 
objection as to, 216 
of adjournment, 837 
Administrator-General, 209» 
appeal, 1320 

t o the Privy Council, 1346, 1347 

eominission to examine person of rank excmj>t from personal appearajr^c^i ' 
take evidence, 1103 
dofondaut who is struck out, 667 

fresh summons to witness after setting aside decree, 773» 
further partioulais or statement in pleading, 661 
interrogatories, 782 
legal representative, 209n 
mortgagee subsequent to decree, 1169 
person made party without consent, 208u 
wrongly made party, 161», 21 1« 
publication of sale proclamation, 983 
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» of rojcctod apj|.)li(’ation for leave to apix'al, 465w. 
remand, 1321 
service, 1380, 1381 
aucoeaeful defendant, 209» 
translation in apjioal to the Privy C'ouncil, 8(K);i 
trustee, 209«. 

unsuccei^ful co-plaintiff, 531 
witness in Magistrate’s Court and judicata, 155 
otniasion to award, 208 • ^ 

origin of power to awanl, 20 • 

parties paying or receiving, 2ii8 

payment of, by parties not on mjord, 20« • 

IHirsons not ])arties mulcted in, 208 
rate of interest on, not specified, 8tH);/ 
reasons, when not following the event, 213 
receiver’s liability for, 1247 
refund of, 502?^ 

without (‘Xpress order on reversal, 502 
security by husband for wif(;\<, in divorce, 2<> 
for, in apiieal. 1275- 1270 
• (0. XX\'.), 1084-1087 

• for. 8cc‘ SiccuKiTY 
aerate, 214, 216 
set-off, 19, 216, 217, 865 

against mor^ago money, 210 m 
• solicitor's lion for, 21 bit 

stay of execution for, jieiiding appeal, 1312 
subsequently accruing and apiicaiable valuo, 81/# 
suit for contribution for, 209?/ 
taxation by dissenting trustee, 209// 

\^hen ill discrotiou of Coui t, 207 
when Coutt not entitled to order, 210 
COUNSEL, witness appearing by, costs of, 210. 8cc Pleader 

COUNTERCLAIM, not a separate action for purposes of execution, 916n 
^ omitted from Schedule, and wdiy, 488 

• scandalous, 18 / 1 . 

COURT, act of, 30 

and conduct of suit, 570 
^)iae© of suing, 166-158 
presumption of regularity, JlO 
suit instituted in a Court without jiu isdietion, 74 
authority of superior, 11 

Criminal, finding of, not res judicata in civil suit, 105 
, discretion of. See Discretion 

District, and execution of doorcc, 1477 
definiuon in Evidence Act, 51 
examination by (0. X.), 775-776 
* exemption of certain women from ap{icarauee in, 489 

• IToi’Cijgn or Colonial, suit on judgment in, 93 

• decree in, not a bar, 99 

pendency of appeal in, 151?/ 

^ suit in, 95 

how jurisfUction derived, 67 
to bc' guided, 11 

in a Native State, suit on judgment in, 93 
^ judgment of, and suit, 163?'. 

iud]S&»nt or order of, without jurisdiction, 67 
' ; JionBdiction of, to try suit. See Jurisdiction 

- / ' laijguago of subordinate, 493 
^ . •< laeaning of term in Sect. 11 {res judicata), 104 

as used inpounection with previous suit, 104 

not defined, 62 

W.' of Sirdars, suit on decree in, 94 

oo-ordiiUite junsdiotion, lln 

and restitution, 600 
meaning of term, 157 
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('OUJv r — coiiliimcd. 

on what coiMjKileiifc of, (h'lxuids, 157 
ordoi' ontry of docitiioii by Judgo, HiHn 
((tthor thou Presidouoy High), and jui-iadiotiou in pmunum, 107 
powoj to bring all parti(‘s boforc it, 507, 567a 
stay, HK), 191a 
j>ros(!nlation of plaint to, 201 
itevcnuo, auit on ront-decrec of, 9-1 
Having of inherent power of, 607, 608 
Small Cause and damages in wrongful att^Jlimeiifj.'iyO 
suit on doerec in, 9?, 94 
suit ill wrong, and costs, 160?* 
tiansit'r of busiucsH,^507 
when said to bo of oompetent jurisdiction, (10 

COURTS, relationship of, 12 , 

subordination of, 61, 59 

('UURT-JfEES Act, decision under, 39 

not a decree, Vin 
and aiiplication for leview, 1366 
claim fur interest, 201 
joinder of claim for mesne-prolits, 023a 
presentation ol ujipi'al, 1200 
return of jilainl ,711 
suit as jiauiKT, 1158, 1 159 
I'aluation Act and pecuniary jurisdiction, 157 
valuation ol suit, 80 
dismissal of appeal for dcticieiic y,' 17 
for SCI vice, payment of, 1380 
in paujier suit, and appeal, 48 
power (.0 allow payment of, at any st,igf‘, 507 
v'alinti'm for, 451 « 

COVENANT and registrar coin eying in execution, 930 
se[>arat(!, and cause of action, 591, 69 
when separate contraets, and cause of action, 591a 

CREDllHLriV ol witnesses, ami appeal, 1312 

CllEUlTOR, and Administration suit, 882 

attaching goods not belonging to debtor, 378 a 

('RIME, local oognizauce of, 154 

suit for enlorccincnt of punishment of, 154 

CRIMINAL case, right of appeal to the Privy Council, 436a 
depositions in, S48a 
costa ill, 89, 89a 

Court, decision of, and res judicata, 105, 105a 
evidence in, and in Civil Court, 105 
linding in, and res judicata, IIS 

ClUll’S, and execution sale, 321'a 

growing, and moveable property, 34, 57, 01, 100 
what included by, 57 
when cut, 160a 

CROSS-APPEAL, 391 a 

CROSS-CLAIM, in execution of decree, 909 
and set-ofi, 738 

CROSS-DECREES, execution of, 914-916 

CROSS-OBJECTIONS and apixial from original decree, 1266, 1289-1206 

CROSS SUIT, and res judicata in appeal, 139 
stay of, 191w 

CURE of tcelinicality, 397 
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CUSTOM iiul ])iv-cm])tion, 884 

• exempting women from ^jersonal ajjpcaraiice, 489 
existence of, is question of fact, 409 

local, in appeal, 409 

uncertain, as in case of Paisi widow, 489 

• ^ 

DAMAGE, accrual of, and cause of actioii, r>S0» 
and eaust‘ of action, 692 

sppcial, where none in po^ilic nuisince, 355, 356 
to land, claim for, 105, 100 ^ 

DAMAGES, amount of, when quest.ftn of fact, 410 
and frame of suit, 587-595 
injunction, 1082 

claimed, and a])jx‘alal>le A^a^ue, 451 n 

cause of action, 595, 595n 

(copyright and inveiitioiiH), where suits for cognizable, 157 
nominal and costs, 214, 214?i 
decree for, in delivery of moveable [Hoperty, 8t}7 
deemed put in issue, 732 
for appeal contrary t(j agrccjnent, 388/t 
' ^for wrofigfid arrest, Avhen suit f(»r, 925 
in malicious jirosec.ution, 590 
qi\ 4 J 8 tiou of, 973^ 

suit for, in nuisance to immoveable property, 1()3 
^ to recover, and fmyinent into Court, 1081 , 1082 

(iinliquidatecn, claim for, included in “ recovery of money,’' 710 
and set-off, 740, 741 

DAMDUPA'I, rule of, 205/^ 200, 20()« 

DATE and intei|jbt ordered in decree, 204 

uf«assenl ol Governor- General to (Jode, I 
coming into lorcc of Code, 31 
decision and rp.fi judicata , 105 
decree, 805, 800, 133() 

and of amondment, and limitation, (i80//, 8()2 

• in ap])eal, 1318 
institution of suit, 201, 700 
judgment, 853 
presentation of plaint, 201 
veAheation and allegations in plaint, 074 n 

DEATH of decree-holder, 8fK) 

of defendant and jurisdiction, 185 

judgment debtor before satisfaction, ^1-278 
partner, 1120 

• party (0. XXII.), 1045-1059 

• after institution of suit, 78 
and enforcement of decree, 279'2H3 
• fresh suit, 126w 

^ jurisdiction, 186 

* • * before institution of suit, 78 

plaintiff and default in appearance, 703 
respondent and entry nunc pro tunCj 919 

• party to suit, 605 

DEBT and attachment, 942, 944 

attached and paid to sheriff, 33 Ora 
^ dispAed, and sab', 982 

inciuTed by Hindu father, 130 
Shebait, 131 

judgi^nt, extinguishment of, 222ra 
jneaning of term, 943 
mixtaallty of, in set-off, 742 • 

, partition of, and bar of partition of lands, 687?i 
• par^iership, suit to recover, and joinder, 563ra 
sale under separate decrees for instalments of, 982ra 
. Bocored by mortgaw of immoveable property, and attachment, 957 
; . ' ' vftlun nwAniog of ^ansfor of Property Act, and decree, 909 
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DEBVTTTJlt, objection that property, 255'/i 

J)ECISI0N, uonflicting, ami reft judicata ^ 147 
earlier, and construction, 3 
English, authority of, 13 

of deceased Judge only i-ecorded in Court Order Book, 84 Hh 
U nited States (Jourt, citation of, 12' 
under former Code, citation of, 770rfc 

DECLAllATlON of validity of assignment of deA'ee, suit/or, 911 

DECREE, against ])ersou not summoned, G37 
am biguity in, 1 1 7 866 
amendment of, 8(*0-8()4 
and costs, 856, 869 

execution by Collector (Third Schedule), 1476-1181 
dismissal of appeal, 47 
iiitorest, 204, 205, 205a 

aft(a- suit, 204, 205 
miscellaneous proceedings, 45 
ordcj’ in execution proceedings, 43 
jiayment by instalments, 868-870 
rejection t)f apj)oal, 47, 48 
plaint, 4<»-47 

appellate, 'apiH-al from (0. XLll.), 1323 
lUHsignmont of in eijuity, 908u 
l ight under, 60 

at vaiiauco with judgment, 117a 
certified eopios of, 889 
comment on definition, 35-50 
consent, no appeal from, 387 
how set aside, 387 
contents of, 855-859 
date of, 805, 866 

declaratory, giving coiise(£ueutial leiief, 24:0^ 
deemed valid till reversal or supersebsioii, 91 
defined, 32, 33 

generally, 35-50, 444, 445 
dotinitioii of, and Civil Courts, 43 
, destroyed or lost before satisfaction i>f claim, 94 
executed as joint, 906« 

C.T park, 755, 756 

following judgment, 2C4 

formality in, 36, 36/<- 

for delivery of moveable propei'ty, 867 

L^nteuts of same, 867 

“ for money ” defined, 337 
for possession and mesne-profits, 870-882 
recovery of immoveable iirojHjrty, 800 

contents of same, 866 
uncertainty in same, 866 

giving plaintiff more than originally asked in plaint, 689 
holder defined, 33 

and res judicata f 103 
joint, foregoing right to execute, 892ft 
imperfect, 863, 86371 

in accordanue with Commissioners’ report, 1102 
account between principal and agent, 887 
administration suit, 882, 884 
appeal, 1318-1322 
arbitration, 1468 
dissolution of partnership, 886 
partition, 887 
pre-emption suit, 883-885 
suit for sepai’ate possession of share, 887 
incapable of execution, 219ft, 240« 
inquiry neecssarv for carrying out, 155 
joint and several, and default, 868ft 
lost, suit for amount of, 94 
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DECREE*— cowiiwMcrf. 

• meaning of, is a question relating to execution, 243 
not according to law, when binding, 35 
effect of, 35 

of tho Privy fJounoil, 1343 

^ I)ractico with respect to same, 1343, 1344 

on default, and Sect. 2. .36 

merits and procesaual order, 42 
(0. XX.), 856-889 ^ 

otder for payment by inAalmcnts after, 867, 869 
original, appeal from (0. XTJ.), 1259-1322 • 
proceeding on common grouiftl, 1264 
preliminary, and api)eal from final decree, 391 
final, 33 

for partition, ] 100 

question whether px, parfp or not, 748, 749 
relief granted by, 858 
(Sect. 33), 204 
signature of, 865, 866 
silent as to interest on costs, 217 
Bubf^tcnce of, 319w 
test wltiither final, 444 
transfer of part of, 908/i 
• right under, 50 

vitiated by fraud, 88 
which to bo excoutcri, 223, 22tlw 
when binding on person not party, 124 
set-off allowed, 888 


DEFAULT after grant of time, 839, 840 
and re.<? judicata, 144 
hy purchtiflcr, and loss on nvsale, 986 
Recei^;^*^, J21G 
decree on, and Sect. 2 . .36 
dismissal of appeal for, 1282-1284 
in appearance by both parties, 752, 753 
plaintiff only, 758 
on appeal, J 282 
after adjournment, 838 
attendance by witness, 204 
• for discovery (Sect. 32), 204 

complying with summons to give evidence, 830 
depofc.it of purchase- money, 884 

tender after, 884n 

discovery, 799 

giving security for costs, 1084, 1086 
paying balance of purchase-money, 999, 1000 
jiayfnent of court-foes, 751, 752 

expenses of witness, 828 
pre-pmption suit, 883, 884. 
presenting written statement, 746 
• priduotion of evidence, 824 
order for dismissal for, not a decree, 33 

" jmMJLTS, several, in payment of instalments, and cause of action, 593 

. DEFECT, general power to amend, 609 

in ^int as to signature or verification, 668n 
proclamation of sale, 979, 979?^ 

DEFECTIVE statement of reasons by Appellate Court, 1316 

Dl^SKCE and Estoppel in appeal, 416 
iaocoslBtent, 704 

, . matter specially pleaded in, 729, 730 
etatement of, 727-734, 746 

[)ANT, addition as, of person refusing to join as plaintifi, 568n 
^ pansies claiming under, 560n 
ifpt tondared, 120 
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DEFENDANT — continmd. 

and transfnr of suit (Sect. 22), 190 
born ftubsequ(>nt to former suit, 589w 
death of, and jurisdiction, 185 
forum of, 172, 173, 174 
in Ijettors Patent (Clause 12), 175 
made oo-])liuntifT and limitation, 569?i 
objection by, in appeal, 414-417 
outside jurisiliction, ac*. quiescence of, 172, J,73, 174 
pro forma, and right to appeal, 388, 391 * 

ap])lication for review by, 1366 
roside.nco of, and jdaee of suing, 172-179 * 

residing in another jSroviuce, and service of suininons, 203 
summons to appear and answer claim, 202 
who may be joined as, 511 

DEFICIENCY of Court foes, 507 

DEFINrriON of act of State, 77 
of actual residence, 175 
attached to the earth, 61 
British India, 32 
can-ying on business, 180 
Code, 32 

eondueting the sale, 1019 
Court, in Sect. II . .104 

which passed a decree, 227, 228 
decree, 32 

holder. 33 
district, 33 
execution, 219 
filial deer(;e, 33, 37 
foreign (Jourt, 33 

judgment, 33 
former suit (Sect. 11), 99 
(jovornmont pleader, 33 
immoveable projwty, 61 
dndge, 33 
judgment, 33 

debtor, 33 

legal representative, 33 
litigation under same tide, 134 
mesne-prolits, 33 
moveaiile property, 34, 61 
order, 34 

party (in larger legal sense), 124 
plaint, 200 
])Ieader, 34 

jireliminary decree, 33 
‘ point, 1299 
])rcsoribed, 34 
proT^riy, 00, 61 
public officers, 34 
relief claimed (Sect. 11), 123 
llevenuc Court, 61 
rights of a civil nature, 77 
rules, 35 

saleable interest, 1021 
Scheduled District, 32 
share in a corporation, 35 
signed, 35 
trial, 199 
try, 104 

wrong done, in Sect. 19. .171 

DETiEGATTON to Collector, of power to execute decrees (urainst tmmoreftbib ffMMItit 
327-331 ' 

of execution of process, 921 
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DELlVEify of draft of document, 930 

ondorsomont of negotiable instrument, 930 
of goods sold, 189 

immoveable property in occupancy of debtor, 1031 
occupied by tenant, 933, 1033 
papiM* books in appeal, 1284 
possession, representative r«'‘sisting, 266% 

DEMEANOUR of witness, 846 g 

* amf appeal, 1311, 1312 

DEPONEN'P, attendance of, SHO • 

DEPOSn\ in appeal to the Privy Council, 1334 
in sale of immoveable property, 999 

• discretion to forfeit, 1001, 1002 
effect of not making, 999 

setting aside sale, 1004-1010 
Small Cause Courts, 63 
of costs by party amending, 694 a 
purchase-money, default in, 885 
• • tender after same, 

• with agent, and interpleader, 1 173 

DEPOSITION in appealable cases, 844, 845 

in criminal case, reading them to witneas, 848a 
, examination by (fjmmission, 1091, 1092 
ii\h‘rpretation of, 845 
not taken regularly, 412% 
objection to (iorrection of, 846 
j’cad instead of oral examination, 412 /z 
when evidence without consent, 1092 

DUI’ENTION in*eivil prison (Sect. 55), 286-293 

of resisting or obstructing debtor, 1035-1038 

DETERMINATION of attachment, 959 

DKV%^8TnAN of idol, and public trust, 370% 

DEVOLUTION of joint rights, 1120 

DILIGENCE in collection of mesne-protits, 871 
meaning of, 873% 

DISALLOWANCE of addition, 566% 
of costs of special appellant, 2 1 1 
Hot-off, 738% 

DISfeARGE^of injunction, 1210, 1211 

DISCOVERY— 

• a£boting documents, 788 
afl&davit in answer, 786 

• • • no exception to be taken to same, 787 

time for same, 786 
of documents, 788 
%nd delivery of interrogatorioB, 777 
further particulars, 778 
object of interrogatories, 777, 778 
•time for delivery of interrogatories, 779 
application for discovery of documents, 788 
conolusiveness of affidavit, 792 
costs of interrogatories, 782 

coufto of party objecting to answer interrogatories, 783 

Court may direct viva voce examination, instead of furtlu'r alTidavit, 788 

different meanings of “ in possession or power,” 7fR) 

documenil» protected, 786 

foym of affidavit of documents, 789 

notice to produce documents, 795 
xncrimioating inteorogatory, 786 
inspection tf documents, 794 
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DISCOVERY-coniiwiwd. 

insufficiency, supererogation. 787 

interrogatories to l>e submitted to ( !ourt, 782 

irrelevance in discovery, and in cross-examination, (listinguisliod, 784 

Ienv(‘- to interrogate, 779 

moaning of “ material,” 784 

“ opposite party," 780 
non-compliance witli order for, 798 
notice to produce, for in.s[)cetion, 79o 
object and nature of, 777, 778 
objection to affidavit of documents. 79J 
objc'ctions to answer interrogal oriop, 781 
(0. XI.), 777-800 
order for inspection, 79(> 

application for same and affidavit in support, 79t> 
requiring answer or further answers, 787 
party made only for ])urpose of, 80 hj 
power to order, 203 
pr(‘maturc, 798 
privilege, 785, 791 
production of documents, 793 
questions put maid fidr^ 784 
refused if injurious to public interest, 785« 

“ relating to any matter,” meaning of, 791 
sealing up, 791 
(Sect. 30), 203 

setting aside and striking oirt interrogatories, 780 
verified copies, 708 

what documents must bo included in affidavit, 71X) 
when further affidavit required, 792 

DISCREPANCY between proclamation and certificate, 979a 

DTSCREllON, judicial, and appeal to the Privy Council, 460 
and attendance of witness, 833, 833?/ 

Code, 30 

interest after date of suit, 204, 20.5 
decree, 205 

transfer of suit (Sect. 22), 192 
as to authorizing collector to stay sale, 330, 331 
costs, appt^al from exercise of, 217, 21 8 
nature of, 207, 210, 211a 
exercise of, 30 

and irregularity, 408 
by Receiver, 1246 
in equitable set-off, 739 

in grant of injunction, and how restricted, 1198, 1200 
striking out and addition of parties, 553, 664 
instances of matters of, 408, 409 
interference with exercise of, by Appellate Court, 211 
manner of exorcise, 30a, 408, ]229n 
nature of, 30 

refusal to exercise, as to additional evidence, 408a 

to recognize assignment of decree, 60 

when exercise of, liable to review or appeal, 408 

DISMISSAL acquiesced in, a bar, 498 

for default, order of, not a decree, 33 
refusing to answer interrogatories, 42 
of appeal and decree, 46 

res judicata, 39 

for default of appearance, 1282 
under 0. XU. r. 11.. 863 
application for execution, 969 
minor co-plaintiff from suit on attaining majority, 1146 
suit, 761, 762, 764, 768, 760 
appeal from, 389 
m judicata, 40a, 116, 117, 144 
suit, distinsuished from reiection of nlaint. 718 
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DIS^ISSSiL — tout inued . 

of suit, for default in appcaranec by both parties, 752, 7r».‘l 

])laintifF, 758 

payment of court foes, 751, 752 
uon-appearaneo after adjournment, 839 
, in default of security for coats, 1084, 1085 
on application of minor attaining majority, 1141) 

• default in pre-cunption, 883, 884 
^ when summons not aerVi^l, oto, (0. IX. r. 5), 754 
on ground apart from nferits, 39-42 
(summary) of appeal, 1279 

DISPAUPERING, 1166 

DISPOSAL of suit at first hearing (0. XV^.), 823-824 
of suit in non-ap]X)arance ii,ftcr adjournment, 838 
on pndiminary point and remand, 1290 

DISPOSSESSION and delivery in execution, 932 
by dcerec-holdcr, 1040 
of stranjafcr, 932 

♦ •DISQUAWPJGATION of Judge by personal interest, 66, 66 ji 

• and transfer of suit, 195. 196, lOfia 

DISSENT from judgment in appeal, 1318 
DISSOLUTION of partngraliip, decrees in suit for, 886 
DISTRAINT, suit for recovery of property under, 165 
DISTRIBUTION of assets, 331-340 
DISTRICT Court, 33, 60, 51 

, • and additional or assistant Judge (Sect. 24), 193 

• certain suits for damages, 167 
transfer of suit, 196, 198 

appeal, or proceeding, 193 
presentation of plaint, 201 
(in Bombay) and suit when Government party, 158 

defined, 33 
Judge, 51 

and additional Judge, 52 n 
• jurisdiction of, 79 
(Scheduled), 32 

DIVISION COURT, appeal from, 54, 55 
point not raised before, 55 

DIJ^ORCE— 

Act, English, rules of, 26 
procedure, 26 

proceedings and attachment before judgment, 1 190 

DOCUMENTS, admission of, 801 

• ^ioifttruction of, question of fact and of law, 404. 415 
decree for execution of, 930, 931 

- delivery and service of draft of, 930 
' of copy of draft, 930 

discoveiy of, 786, 788-793. See Discovjsry 
impounding of, 809 
i^pection of, 794-790 
power to make orders relating to, 203 
production of, 793, 796, 805-808 
proper custody of, not a question of fact, 404 
, plotected in mscovery, 786 
rejection (^, 806 

reiud on in plaint, endorsing or annexing a list of, 712 
return of, 809 

spedfioation of, in Special Case, 1176 
transmusion of, in appeal to the Privy Council, 1338 

pCSXdS of corporation, 180 
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DRAFT of document or of ondorsemont in execution, 930 

DRUM, omission of beat of, in proclamation of attachment, 958 
proclamation by beat of, 934, 1033 

DUES for different years and identity of relief, 98 

DWELL, distinguished from reside, 176 
meaning of teun, 176, 177 

DWELLINC, and residence, 174, 175 


EASEMENT and claim in alternative, G92?i 
rif^ht to, and execution sale, 248?i 

‘‘EFFECTUAL servieo ” doGned, 653 

EJE( TMENT by landlord and party to suit, 561 
.suit changed into redempticn suit, 859» 
for, and re.^ judicata, 134 

ETiE(y nON and joinder of plaintiffs, 51 1 
by plaintiffs, 6I671, 61 811, 62471 
an(i remand, 1298 

EMBARRASSING matter in pleadings, 672 
pleadings, 70571 

EiNDORSliMENT in transfer of negotiable instruments and shares, 995 
of hundi and place of payment, ]89/i 
negotiable instrument, 030 

instruments or shares sold by Court, 995 
on copies of admit ted entries, 807 

summons, and evidence of service, 649, 657 

ENDOWMENT, foreign, funds of, 184 

objection that ]iroperty held for, 255 

ENFOROEMEN'T of foreign judgmi nt, 150, 153 

ENGLISH Admiralty Comt, practice of, 21 
(iourts, jurisdiction of, 152 
derision, applicability of princijdc' in, 13 
<loetrinc of rea judicata, 101 
Rules and Orders and Code, 13 
us to set-off. 737/i 
, in divorce, 26 

writ, service of, in India, 654 

ENLARGJMENT of time, 506 

ENTRY of judgment rmnepro tunc,, 853, 919 

EQUITABLE execution, and Receiver, 336». 
jurisdiction of High Courts, 161 
in fcrmnam, 165 
set-off, 738, 739, 7397t 

lilQUITl ES, transfer of dooree subject to, 907 

EQUITN" (natural), consideration of, 14, 10, 20, 21 
tif redem])tion and bar of second suit, 90, 91 
raft judicata, 133 

when attachable in execution, 297 

ERROR affecting merits or jurisdiction, 394-397 
and review, 1360 
rt^stitution, 498 

Appellate Court only a Court of, 75 
in exercise of jurisdiction, 07, 68 ‘41 

finding (ff fact, and second appeal, 399-406 
grant of relief, 6871. 
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ERROBr^oniinwed . 

* in order amending decree, 864 

ordcsrs, 426 “430 
procedure, 411 

and second appeal, 412 
stai^ment of facts affecting jurisdiction, 82 
of law regarding evidence, 402, 402n, 403, 403 w- 
• in determination of fact, 402 

inference from finding (jf fact, 403 
not affc'cting jurisdictioif, 394, 39o% 

merits of case or jurisdiction, 1^94 
power to amend, 609 * 

when award not vitiated by, 1467 * 

ESTIMATE of expenses in appeal to the Privy Council, 1 330 
ESTIMATION of mesne -profits, 872, 873 
ESTOPPEL, 117, 1J8 

and agr(‘cnient to bound by oaths of others, 144 
doorce in spite of finding, 118 
^ ^ without jurisdiction, 113 
defendant ap waling against eo-defondant, 391 a 
judgment by consent, 146 
« inatt(T alleged in written statomciit, 119 
]»loa of want of jurisdiction, 70 
])rivity, 121 a • 

as to valuation against a defendant, 81 w 

binding, though suit reflates to different property, 1 1 (5 

by judgment ])y consent, 146 

not taking nr pressing an objection, 416 
distinct ^fapaeities, 126 
(♦istinguiijied from rffi judicata , 101 
from proving want of jurisdiction, 70, TOa 
in ap])lication for execution of decrf'c, 278 
new parties, 125, 126 
no construct ive, 118, 144 

• not a question of fact but of legal inh'nmeo, 404 
of (lofoncc in ap[)eal, 415 

defendant from setting up a <l(4once, 415 
right to appeal, 387 

EVASION in defence, 732, 733 

EVENT, costs following, 21 1-214 

moaning of hTin, 21 1, 212 
not following, 207 

and reasons, 213 

EVIDENCE%d(]itional, ill apiwal. 1307-1S10 

admitted in wrongly granted r(‘vi<‘\v, 1376 
Act, and foreign judgment, in re.m, 149 
fulmisBibility of judgment in, 104 

allowed, though Court not satisfied that it is necessary, 408//- 
amendment after all taken, 81 9«- 
and affidavits, 860, 851 

on information and belief, 851 
^identity of cause of action, 121 
material objects, 811 
• pleading, slight variance between, 680 
test of identity of suits, 118 
by sale-certificate, 316n 
cli»r disregard of, in judgment, 410 
conflict of, and appeal, 1312 
4ehene ease^ and Court of Equity, 849a 
decree by ijarada/r, 126» 
made without, 470w 
dooimente relied on as, 723, 724 
dooumonta^, production of, 805 
^e^boppet^^ of law of, 101 
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EVIDENCE — co)Uinued. 

frtilurc to prorlucr, at first hraiing, 824 

wh(‘n case for final ilispo.sal, S24 
how taken in appealable cases, 844 
in Goiu-t without jurisdiction, G7n 
insufficient, decision on, ]2f}7 
issue on which taken, and finding, 860/i 
manner of recording, 846tt 
memorandum of, 845 

taken by another Judge, 848 ' 

wlien judge unl-ble to make same, 847 
misconception of, and second appeal, 407 ' 

new, and application for review, 1350 
not produced when Court satisfied, and appeal, 844 
of mosne-profita, 87(5 
serviee of summons, fUO 
substantial injury in execution sale, 1010 
on now issue in Appellate Comf, 820, 820w 
rehearing, record of, 130G 
Ol der passed without, 460n 
party not permitted to adduce, 478» 

summoned to give, by opponent, 778, 778n 
plaintiff’s default Ix'foro close of, and ji/dtcafa, 144 
power to issue summons to give, 204 
pr/wd /rtciV, of residence, by recital in bond, 174 
firocecdings in Criminal Court, 106 
production of, guided by issues fixed, 816 
proof of refusal to take, 844n 
refusal to take or record, is error of procedure, 411 
statement and production of, at hearing of suit, 842-851 
summons to give, 825 
under Sect. 138, how taken, 845 
use of answers to interrogatories, 800 
want of, not cured by default in contesting a point, 817 

EXAMINATION by commission, 1088-1105 
by Court (0. X.), 775-776 

ascertainnvuit whether- obligations admitted or denied, 776' 
oral examination of party, or companion of party or oif pleader, 
775 

substance of examination to bo written by Judge, 775 
when ]/erHonaI appearance of party directed, 770 
in proclamation of sale, 977 
of applicant for leave sue as jwiuper, 11,52 
serving officer, 6,50 
witness in house, 489, 489a 

open Court, 843-849 
witnesses (0. XVII 1.), 842-849 
■pro mtcresse f>vo, 1239 

practice in, 12,39a 

EXCESS in realization, restitution of, 498 

recovered under decree, recovery of, 95 

EXCHANGE, rate of, and appeal to the Privy Council, J345 

EXECUTION (Part IL), 219-340 
after transfer, 900 

against immoveable property, and second appeal, 418»i 
and alienation after attachment, 310-315 
arrest and detention, 286-290 
attachment, 293-315 ; and we Atta-CIIMENT 
distribution of assets, 331-340 
duration of imprisonment, 291 
exemption of women from arrest and detention, 290 
partition or separation of shares, 28,5, 286 
release from impAonment, 291, 292 
sale, 315-,327 ; and sec Sale 
transferees and legal representatives, 271-278 
appeal from orders in, 1274 



INDEX. 


1613 


EXKOU'JKON (Part M.) -continued. 

• application to orders, 2J 0 
appUcationB foi*, arc proceedings in suits, M)9 
certificate of result of, 231 
Courts of, 229, 230 

creditor, privity with purciiaser at salt', 135 
deoree'incapablc of, 21 9 m, 240« 
definition of, 219 

“ Court which ])a8S«^l a decree,” 227, 228 
rlelcgatiou of, to (/ollecttr, 327-lftl 
dispute aiising after, 245m • 

effect of withdrawal of applitat ion for, 155 
eiiforeement against legal rcprcst'ntativt*, 279-2S3 • 

for coats, 210 

interest on money rt'alizcd^iji, and recovered, 91 
jurisdiction in, 83, 84 

and interest after tleci'ct*, 81 
over, 109, 170, 224 
liability of ancestral propurt^^ 284 
limit for time for, 208-271 
limitation of pow«.‘rs, 232 -234 
of (ieof|»'c, 804 

against firm, 948-952 
and mcriU of decree, 09 m. 
sale in, anti subsequent reversal of decree, 772 
decrees by Colle^itors (Third Schedule), 1475-1481 

passed in foreign territory, etc., 234 * 

native States, 234 

w hat ordei’s juado in arc appcalahlo, 48 
liuiibf erred decree, 231 
(Order XXL), 890-1044 
lii'occdni\iu, 278, 191, 495 
proceedings, addition of paity n^ 550 m 
and suit, 43 

construction of, Sect. 47 . . 18, 19 
co-widow joined as joint decrce-lioldei*, 550 
ex-parte order in, 439, 495, 49(5 
Jud{ic to act on his determination in suit, 155?t 
not included in “ suit ” in O. II. r. 2. .577 
suit, 43 

order in, and res judiccita , 107, 108m, 151, 154m-, 155 
suit within meaning of Sect 10 . . 97 
tecliuical defect in, 404a 
when order on, is a dettree, 43 
whether proceedings in suit, 107 
process in, how granted, 219 
questions to be determined by (>)urt of, 230 
resistance to, 340 
sales, objectipns to, 48 
second application for, ]5» 

Sect^47, and appeal, 202-268 
• “ arising,” 253 

auction-purchaser, 200 
fraud, 249-262 
“ parties,” 266 
representative, 266 
separate suit, 252 
technical defects, 261 
construction of, 239 
ntattors held to be within, 241 
object of, 238 

orders held to be within. 24.5 
when case not witljin, 247-249 
traiufer of dcciec, 230, 231 
what acquired by purchaser in, 314, 315 
decree may bo executed, 223 

BsysssENTATTs^is (legal) 
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JilXEMPTlON from arrest and public officer, 1148 
from arrest under civil process, 490 

meaning of “ Tribunal,” 401 
no privilege without homjid(u% 491 
])iu’posc of privilege, 491 
jui Lsdiction, 70, Kin, 77, 78 
waiver of, 09 

}x‘]-sonal apjiearance, jiorsona of rank, 489 

Purdanashin wo^nen, 489 
0 

XK K( )1 S K of j udieial discretion. iS'ccJliscitETiOK 

EXHIBITS, copies of, in appeal, 1281 
< 

EX -PARTE apjdi(!aiioii for review, 1804 

deci'ce after application for adjoununent, 750 

against minor without guardian for suit, set aside, 1134 
and res judicata^ 140 
in Court of first instance, 36 
nature of, a question of fact, 748, 749 
requisites for, 765, 768 
setting aside of. See, o£!rFINO ABIDS 
when defendant not heard, 746 
order, and ap[x;al, 1282 

in execution proceedings, 496, 406 

EXPENSES of collection of ineaue-profita, 874^ 875 
of commission, 1103 

registration of document in execution, 930 
witness, 828, 828a 
ncecMssiy, of witness, 833, 834 

and suit, 89 

lOXPElvT Nvituess, fee, 827, 828 

EX'l’ENl' of o})eration of Code, 31 
of British India, 32 

EXTINGUISHMENT of judgment-debt, 107n 


EAUr, and cause of action, 183, 183a 

concurrent findings of, and ap^ieal, 442, 443, 455, 450 

concurrent judgments on, 441 

finding of, and second a^ipeal, 399-406, 1313 

importance of first ascertaining, 8, 8a 

misconception of, and transfer of suit, 197 

new, to 1)6 specially pleaded, 729, 730 

notice to admit, 802 

operative and ultimate to be pleaded, 701 
power to determine issues of, in second appeal, 422 

hWCTORS and jurisdiction, 181a 

FILING of copies and certificate in transfer for execution, 899 

FINAL decision (former), and res judicata, 142, 143 
decree, and interlocutory order, 37 
in foreolosui'c, 1165 

mortgage-suit for sale, 1166 
decrees and ordore, 444-449 
judgment, 446 
meaning of, in appeal, 444 
term, 37 

order delined, 444 

FIND'NG, decree in spite of, and estoppel, 118 
effect of absence of, and review, 1360 
inconclusive, and reajudicaia, 143 
not on merits of cose, and res judicata, 143 
of fact, and second a])poaI, 399-406, 1313 
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, of met, concuiToiit, 441—143, 454-450 

error in legal inference fi om, 402-405 
of law in, 402 

on immaterial matters, and res judicata, liO/i 
remand, correctness of, 1313 
Spetial Case, 1175 

unnecessary issue, and res judicata, 147 
test Ivhethor incidental or not, 118 
wjiich operates as res judicata, 11* 

FINE, and defaulting witness, 204 • 

FIRM, execution of decree against, 048, 952 

suits by or against (0. XXX.), 1113-1120 

FISHERY, suit for rent of, and immoveable pr()|)erty, J 7 1 

FITNESS for appeal, certificate, 449 

FORCE, preventing execution of decree by, and limitation, 209, 270 

FORECJLOSURE by puisne mortgagee, 1162 
finaly^^creo in, 1105 

* ^ immovoable property, place of sumg, 158 

preliminary decree in, 1165 

FORElGfN corj)oration, domicile and residence, 180 
Court, 51 ^ ' 

• commission issued by, 341 

defined, 33 

included by “ Court ” in Sect. 11 . .104 
suit pendent in, 95 
endowment and jurisdiction, 184 
li^is, smT by and against, lil 5, 1117, 1118 
judgment %nd bixiach of Indian law, 150 
Evidence Act, 150 
m ptrsomm, 150 
inquiry into merits, 153 
international law, 148 
relation condemned by Indian law, 149 
res judicata, 99, 100, J 47-154 
suit for right to immoveable property, 1(4 
► vitiation by fraud, 160, 161 

nature of such fraud, 150 
conclusivcness of, 148-150 
defined, 33 

duty to obey is new cause of action, 587 
enforcement of, 150 
execution of decree upon, 154 
liow enforced, 93 

Jurisdiction determined, 148 
used, 147 
in rem, 160 

* limitations to operation as res judicata, 1 19 
mistake of fact or of law in, 149 
natural justice, 149 

obtained on decree in British India, 154 
presumption as to, 101 
suits to enforce, 161, 162 

use of, as bar, distinguished from attempt to enforce, 152 
when not oonclnsivc, 56 

oonolnsive and not, 100 
sovereign and exemption from jurisdiction, 76 
* submission to same, 76n 

no substituted service on, 051 
State (suit by), 348, 349 
State, suit against envoy of, 351, 352 
Summons, servioe of, 202, 203 
, territory, servioe of summons in, 656-667 
^ execution of decrees in, 234 
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FORKIGNEB, and defendant in Sect. 20 . . 1 74 
and jurisdiction, 152, 153 
canying on business through agent, 174 
non-resident, and jurisdiction, 78, 184 

FORM, effect of dismissal of appeal in point of, 145 
matters of, and Privy Council, 13n 
of action when immaterial, 701 
execution of document, or of negotiably, instrument, 1)30 

FORMS- 

Appendix A. — Pleadings — 

(1) Titles of suits, 1385 

(2) Description of jiartics in particular cases, 1,385 

(3) Plaints— 

No. 1. Money lent, 1380 

No. 2. Money overpaid, 1380 

No. 3. Goods sold at a fixed price and delivered, 1387 

No. 4. Goods sold at a reasonable price and delivered, 1387 

No. 5. Goods made at defendant’s request, and not aeecpted, 1387 

No. 0. Deficiency upon a re-salo (goods sold at auction), J 387 

No. 7. tiervioes at a reasonable rate, 1388 ' 

No. 8. der vices and toaterials at a reasonable cost, 1 388 

No. 9. Use and occupation, 1888 

No. 10. On an award, 1380 

No. 11. On a foreign judgment, 1389 

No. 12. Against surety for payment of rent, 1389 

No. 13. Breach of s^eement to purchase iaiitl, 1390 

No. 14. Not delivering goods sold, 1300 

No. 15. Wrondul dismissal, 130U 

No. 10. Breacn of contract to serve, 1391 

No. 17. Against a builder for dofective workmansliip, 1391 

No. 18. On a bond for the fidelity of a clerk, 1391 

No. 10. By t-cuant against landlord, with special damage, 1392 

No. 20. On an agreement of indemnity, 1392 

No. 21. Procuring property by fraud, 1392 

No. 22. Fraudulently procuring credit to lx* given to at^>ther 
])er30U, 1393 

No. 23. PoUuiing the water under the plaintiff’s land, 1393 

No. 24. Canying on a noxious manufacture, 1393 

No. 25. Obstructing a right of way, 1394 

No. 20. Obstructing a highway, 1394 

No. 27. Diverting a water-course, 1301 

No. 28. Obstructing a right to use water for irrigation, 1395 ' 

No. 29. Injuries caused by negligoiico on a railroad, 1395 
No. 30. injuries caused by negligent driving, 1395 
No. 31. For malicious prosecution, 1390 
No. 32. Moveables wrongfully detained, 139G 
No. 33. Against a fraudulent purchaser and his transferee with 
notice, 1390 <• 

No. 34, Rescission of a contract on the ground of mistakp, 1397 
No. 35. An injunction restraining waste, 1397 ^ 

No. 30. Injunction restraining nuisance, 1397 
No. 37. Public nuisance, 1398 

No. 38. Injunction against the diversion of a water ■'Course, 1S§8 
No. 39. Restoration of moveable property threatened with destru^' 
tion, and for an injunction, 1398 
No. 40. Interpleader, 1399 

No. 41. Administration by creditor on behalf himself tmd |dl 
other creditors, 1399 

No. 42. Administration by specific legatee, 1400 
No. 43. Administration by pecuniwy legatee, 1400 
No. 44. Execution of trusts, 1401, 

No. 45. Foreclosure of sale, 1401 

No. 46. Redemption, 1402 

No. 47. Specific performance (No. 1), 1402 

No, 48. Specific performance (No. 2), 1403 

No. 40. Partnersliip, 1403 



(4) Written statemontiB — 

General defences, 1 404 , j v i 

No. 1. Defence in STiits for goods sold and delivered, 1404 
No! 2. Defence in suits on bonds, 1405 
No. 3. Defence in suits on guarantees, 1405 
No. 4. Defence in any suit for debt, 1 405 

No. 5. Defence in suits for injuries caused })y negligent drivinnr, 
IM)5 • 

No. 0. Defence in all suits for^ongs, 1405 

No. , 7. Defence ^ suits for detention of goods, 140() 

No. 8. Dofenee in suits for infringement of^opyright, J40G 
No. 0. Defence in suits for infringement of trade mark, 14()() 

No. 10. Defence in Kuits relating to nuisances, 1400 

No. 11. Defen(!b to suit for foreclosure, 1400 

No. 12. Defence to suit for redem])tion, 1407 

No. 13. I h'fenee to suit for specili<- performance, 1407 

No. 14. Defoneo in administration suit by pecuniary legatee, 1407 

No. IT), Probate of will in solemn form, 140S 

No. 10. Particulars, 1408 


^pp<"fidtK D. — Process — 

No. 1. Summons for disposal of suit, 1409 
. No. 2. Summons for settlement of issues, 1409 
No. 3. Summons to appear in person, 1410 
No. 4. Sumi»ons in summary suit on nogotiabk* instrunu'ut, J4J0 
No. T). Notice to person who, the Court considers, shoiibl be ad(b*d as 
eo-plaintiff, 1410 

No. 0. Summons to legal representative of a deceased defendant, 1411 
No. 7. Order for transmission of summons for service in the jnrisdiel ion 
^ of anoi her (kmrt, 1411 

No. 8. Order for 1ransmK«ion of summons to be siTved on a prisoner, 
• 1411 

No. 9. Order for transmission of summons to be .serv<;d on a ]>ublio servant 
or soldier, 1412 

No. 10. To accompany return of summons of another Court, 1412 
No. 11. Affidavit of proeoss-s(‘i ver to accompany return of n s\numons or 
notice, 1412 

No. 12. Notice to defendant, 1413 
No. J3. Summons to witness, 1413 
•No. 14. Proclamation requiring nttendaucc of witness, 1414 , 

No. 15. Proclamation recpiiring atieiulanee of witness, 1414 
No. 16. Wan-ant of attachment of property of witness. 1414 
No. 17. Warrant of arrest of witness, 14 15 
No. 18. Warrant of eomraittal, 1415 
, No. 19. Warrant of committal, 1115 


Appentiix C. — Discovery, insi)ectiou and Admission — 

No. J. Order for delivery of inteiTOgalories, 1410 

No. 2. Inten'ogatories, 1416 

No. 3. Answer to intt‘rrogatories, 1416 

No. 4. Order for affidavit as to doeumenls, 1417 

No. 5. Affidavit os to documents, 1417 

No. 6. Order to produce documents for ins]»ect ion, 1417 

No. 7. Notice to produce documents, 1417 

No. 8. Notice to inspect documents, 1418 

No. 9. Notice to admit documents, 1418 

No. 10. Notice to admit facts, 1418 

No. 11. Admission of facts pursuant to notice, 1419 

No. 12. Notice to produce (general form). 1419 

Appendix D. — Decrees — 

• No. ]. Decree in original suit, 1420 
No. 2. Simple money decree, 1420 
No. 3. Preliminary decree for foreclosure, 1421 
No. 4. Preliminary decree for sale, 1421 
No, 6. preliminary decree for redemption, 1422 

No. 8. Decree for foreclosure. — First Mortgagee v. Second Mortgagee anc] 
Mortgagor, — Successive periods for redemption, 1422 

5 I, 
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FORMS— conixTvmd. 

Appendix D. — Decrcoa — coniinned. r 

No. 7. Decree for sale. — First Mortgagee v. Second Mortgagee and Mort- 
gagor. — One period for redemption, 1 

No. 8. Decree for sale. — Second Mortgagee v. T'irst Mortgagee and Mort- 
gagor.— One period for redemption, 1423 
No. 9. Decree for sale. — Sub-mortgagee v. Mortgagee ar.d Mortgagor, 
the amount of the original mortgage exceeding that of the 
sub-moj-tgage, 1424 

No. 19. Final decree for foreclosiir 1425 , 

No. II. Deoree against piortgagor personally, 1425 
No. 12. Decree for reetification of inst^raent, J42i\ 

No. 13. Decree t^ set aside a transfer in fraud of creditors, 1425 
No. 14. Injunction against private nuisance, 1420 
No. 15. Injunction against building higher than old level, 1426 
No. 10. Injunction restraining use of prif/ate road, 1420 
No. 17. Preliminary decree in an administration-suit, 142(5 
No. 18. Final decree in an administration-suit by a legatee, 1427 
No. 19. Preliminary decree in an administiatioii-suit by a logalee, wlicie 
an ex(‘eutor is held j)emonal]y liable for the i)ay]nent of legacies, 
1428 

No. 20. Pinal decree in an administration-suit by next-of-kin, 1 128 r < 
No. 21, Preliminary decree in a suit for dissolution of partnership tt.id the 
taking of partnership accounts, 1429 

No. 22. Pinal decree in a suit for dissolution of j)artnership and '.,he taking 
of j)artncrship accounts, 1429 

No. 23. Decree for recovery of land and mesne-profits, 1430 
Appendix E.— Execution — 

No. 1. Notice to show cause why a payment or adjusl-mcnt should not bo 
recorded as certified, 1431 
No. 2. 1431 

No. 3. Order sending decree for execution to another CJourt, 1431 
No. 4. (Vrtificate of non-satisfaction of decree, 1432 
No. 5. (tertifieatc of execution of decree transferred to another Court, 1432 
No, 0, Application for execu lion of decree, 1433 
No. 7. Notic(i to show cause why execution should not issue, 1434 
No. 8. Warrant of attachment of moveable property in (‘xecutiop of a 
de( rec for money, 1434 

No. 9. Warrant for seizure of specific moveable property ml judged by 
decree. 1434 

No. 10. Notice to state objections to draft of document, 1435 
No.* 11. Warrant to the bailiff to give possession of land, etc., 1435 
No. 12. Notice to show cause why warrant of arrest should not issue, 1436 
No. 13. Warrant of am'st in execution, 1430 
No. 1^. Wairani of committal of judgment-debtor to jail, 1430 
No. 15. Order for the release of a p(‘rson imprisom'd in exeoution o|^a 
d(‘cree, 1430 

No. Hi, Attachment in execution. — Prohibitory order, whei'o the property 
to 1 k' attached consists of moveable property to which the 
defendant is entitled subject t‘o a lion or right of some otht/X 
jH*r.son to tho immediate possession thereof, 1437 ,, 

No. 17. Attachment in execution. — Prohibitory order, where the propcfifty 
c onsists of debts not secured bv negotiable instrumeutB, 1437 
No. 18. Attachment in execution.~Prohibitory order, where the TOOperty 
consists of shares in the capital of a Corporation, 1437 " ‘ 

No. 19. Order to attach salary of public officer or servlint of railway 

or local authority, 1438 , ' ' 

No, 20. Order of attachment of negotiable instrument, 1438 t ^ ■ 

No. 21. Attachment.— Prohibitory order where the^op^y 

raon^, or of any security in the custody of a court of juswe 
or officer of Government, 1438 

No. 22. Notice of attachment of a decree to the court which pabaed it, 

No, 23. Notice of attachment of a decree to the holder of the decree, M80': 
No. 24. Attachment in execution.— Prohibitory order, where the piOpeHgi 
consists of immoveable property, 14^ ’ ^ 

No. 25. Order for payment to the pfaintiffi etc., of moaev.' ffl&J 
hands of a third party, 1439 
No. 20. Notice to attaching creditor, 1440 
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FORMS — continued. 

A]))pendix E. — Execution — continued. 

* No. 27. Warrant of sale of property in execution of a decree for money, 1440 

No. 28. Notice of the day fixed for settling a sale proclamation, 1440 
No. 29. Proclamation of sale, 1440 

No. 30. Order on the Nazir for causing service of proclamation of sale, 1442 
No. 31. Certificate by officer holding a sale of the deficiency of price on a 

* re-salo of property by reason of the purchaser’s default, 1442 

. No. 32. Notice to person in possession of moveable property sold in execution, 

1442 

No. 33. Prohibittry order against payment of debts sold in execution to 
any other than the purcl^ser, 1442 

No. 34. Prohibitory •Tder against the transfer of shares sold in execution, 

1443 • 

No. 35. Certificate to judgment-debtor authorizing liim to mortgage, Ic'skc 
or sell property, 1443 

No. 3fi. Notice to snow cause why sale should not bo set aside, 1443 
No. 37. Notice to show cause why sale .should not bc' set aside, 1444 
No. 38. Certificate of sale of land, 1444 

No. 39. Order for delivery to certified purehaser of land at a sale in execution, 

1444 

No. 40. Summons to appear and answer charge of obstructing execution 
*• of decree, 1444 

No. 41. Wanant of committal, 1445 
j No. 42. Authority of the collector to stay public sale of land. 1445 

Appendix F. — Supplemental Proe(*cding8^ — 

No. 1. Wafrant of arrest before judgment, 1440 

No. 2. Security for appearance of a defendant arrested before judgment, 
1440 

No. 3. Summons to defendant to appear on .surety’s apj>lication for 
discharge, 1447 

No. 4. Order for committal, 1447 

* N«. 5. Attachment befon^ judgment, u'itb order to call for security for 

fulfilment of decree, 1447 

No. 0. Security for the production of jwoperty, J 448 
No, 7. Attachment before judgment on proof of failure to f\ii’nish seciiritv, 
1448 

No. 8. Temporary injunctions, 1448 
No. 9. Appointment of a receiver, 1450 

• No. 10, Bond to be given by receiver, 1450 
Apppndix G. — ^Appeal, Reference and Revh'w — 

No. 1. Memorandum of apixial, 1451 

No. 2. Security bond t<i be given on order bidng made to stay execution 
of decree, 1451 

Noj 3. Security bond to be given during the ])enden(!y of ap})eul, 1452 
No. 4. Security for costs of apyical, 1452 
No, 5. Intimation to Bower Crmrt of atlmission of a])peal, 1453 
• No. 0. Notice to responflent of the day fixed for the hearing of the apj)(‘al, 
1453 

No. 7. Notice to a party to a suit not made a party to the appeal, but 
^ joined by the Court as a respondent, 1453 

• • No. 8. Memorandum of cross-objection, 1454 

No. 9. Decree in appeal, 1454 
No. 10. Application to appeal in /orwdjpaujpem, 1454 
► No. 1 1. Notice of appeal in formd pauperift, 1455 

No. i2. Notice to show cause why a certificate of appeal to the King in 
Council should not be wanted, 1455 

• No. 13. Notice to respondent of admission of appeal to tho'King in Council, 
1456 

No. 14. Noticb to show cause why a review should not be granted, 1455 
Appendix H. — ^MiBoellaneous — 

No. 1. Agreement of parties as to issues to be tried, 1450 
No. 2. Notice of application for the transfer of a suit to another Court for 
^ trial, 1466 

No. 3. Notice of payment into court, 1457 

No. 4. Notice to show cause (general form), 1467 

No. 6. List of documents produced by 1467 


t 
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FOEMS — continued. 

Appendix H. — Miscellaneous— co/iitniied. 

No. C. Notice to parties of the day fixed for examination of a witness dbout 
to leave the jurisdiction, 1458 
No. 7. Commission to examine absent witness, 1458 
No. 8. Letter of request, 1458 

No. 9. Commission for a local investigation or to examine acfounts, 1459 
No. 10. Commission to make a partition, 1450 
No. 11. Notice to minor defendant and guardian, 1400 
No. 12. Notice to opposite party ^pf day fixed for hearing evidence of 
jiauperism, 1400 * 

No. i;i. Notice to surety his liability iindm- a decree, 1460 
No. 14. Register of civil suits, 1461 ‘ 

No. 15. RegitLer of a])])eals, 1462 

Second Schedule — Appendix- 

No. 1. Application for an order of r('f<‘ren<F.', 1473 

No. 2. Order of reference, 1473 

No. 3. Order for appointnuMit of new arbitrator, 1473 

No. 4. Special ease, 1474 

No. 5. Award, 1474 

FORMAL construction of term in Sect. 2. .36 
possession. See Symbolical 

FORMALITY in decree, 36, 36» 

FORUM, choico of, 1 62 
contractus, 187, 188 
of defendant, 172, 173, 174 

FRAME of suit (0. JL), 573-62S 

FR.\MJNG issues, 813-822 

t’RAUD, alTccliug \'alidity of sale and separate suit, 211)--252 
allegation of, in plaint, 700, 700«, 701 
alleged, in appointment of Receiver, 12.53 
and consent-decree against minor, 1 142 
separate suit to set aside decree, 765 
by plaintiff, and validity of sale, 1024 
deeroo obtained by, and sale, 1015 
e.\trinsio to matter tried, 150 

and foreign judgment, 150 
foreign judgment obtained by, 100 
ground for sotting aside award, 1467 
in exaggeration of claim, 82, 83 
execution of satisfied decree, 895 
inducement to compromise, 896 
insertion of name of purchaser in certificate, 322, 326 
publishing or conducting sale, 1010, 1016, 1019 
jurisdiction to set aside decree for, 186 
particulars of, in pleading. Util, (»87 
plea of, and amendment of pleading, 687 
preventing execution of decree, 209, 270 
refusal to confirm sale, on ground of, 19 
vitiating judgment, 67«, 88, 150 
sale, 249, 249n 

when appiellant not entitled to raise question of, 413 
it gives new cause of action, 680 

FULL BENCH^^oonou^^enoe in reference to, 1271 
when no reference, I2n 


GAIN, defendant personally working for, 172, 182 

personally working for, and meaning of work, 182 
place of suing, 182 ' 

GARNISHEE ORDERS, subject of, omitted from Schedule, and why, 488 
GAZETTE, notification in, of transfer of suit, 200 
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GENERAL CLAUSES ACT, applicability of definitions in, 51 

QHATW ALl lands in Birbhoom, and execution, 283 
{shikmi) tenure and execution, 283 

tenure, future rents and profits as such not attachable, 298 
touuroB in Kharukpore and execution, 283 

(lOMASTAH of firm, when a recognized agent, 034 

GOODfi sold and place of deli>^u‘y, 1 80# 

wrongful detention of, and cause fd action^OOO 

GORAH land, suit for, and joindmf 043, 044 

GOVERNMENT added as party by Court, 555 * 

and carrying on business, 

definition of public ofiicer, 34 
(Indian) and jurisdiction, 70 
Local. Sac Local Government 
party to suit in Bombay, 158 
pleader defined, 33 
solicitor, costs of, 210 
sue^ ^here cause of action arises, 181n 

• suit bjf or against (0. XXVIL), 1106, 1107 

GOVERNOR-GENERAL, asst nt to Code, 1 
bf Council and transfer of suit, 200 

(fRADE, Court of lowest, •meaning of term, 157 

GRANT of relief, error in, 08^ 

“ GRA7T8,” ajjpcarance without issue of summons, 639 

GRATUlTlES^and attachment, 301 

GROUND, appeal affirmed on new, and costs, 21 3 

for exemption from personal appearance, 489, 490 
independent, of jurisdiction, 172, 173 
of action, and duty of party, 122, 123 
j ur isd ietion through ^cside^^e, 178 

• privity in estoppel, 124m 
statement of, by Judge, 33 

GUARDIAN, and suit by or against minor or |jer.son of unsound mind, 1129-1148 
(of minor), fraud or uegligoiicc of, 133 


HANDWRITING, documents mendy tendered for eoinparisoji of, 724 

HEARING, disposal of suit at first, 823-824 
of appeal, 1281-1310 
Special Case, 1176 
suit (0. XVIIL), 842-849 

* depositions, and interpretation of, 845 

effect of improper taking of depositions, 845 
evidence not produced, and appeal, 844 
taken before another Judge, 848 
under Sect. 138. .845 
where seyeral issues, 842 
examination de bene eanCf 849 
of witness, 843 

further evidence after close of plaintiff’s case, 843 
how evidence taken in appealable casc.s, 844 
memorandum of evidence, 845 

in unappealable cases, 840, 84 
objection to, and appeal, 844 
power tp examine witness immediately, 848 
inspect, 849 
recalling witness, 849 
record in English, 845 
remarks on demeanour of witness, 846 
right to begin, 842 

statement and production of ovidence, 842 
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HKARINCI —cti/iitVtttetZ, . . ‘ . 

of suit (0. XVIII.), taking down particular question and answer or objection, 846 
when Judge unable to make memorandum of evidence, 847 
witnesses excluded from Court) 844 

HEBAN AMA construction, a sulistantial question of law, 466 

HEIR, and accrual of cause of action in suit for legacy, 189n 
and alienation by Hindu widow, 6fl0n f 
legal representative, 268, 268ft 
representation of widow, 276w 
decree against Mahonicdan, 280 
in possession, 8ued,‘^^281 
of mortgagee, suit by, and joinder, 664ft 
mortgagor, opportunity to redeem, 281 
obligee, suit ny, and joinder, 606ft 

HEIRS, suit against some, and bar, &93ft 

HEIRSHIP, certificate of suit to set aside, 187ft 
succession by, in execution of decree, 276 

high court, a Court witliin meaning of Sect. 9. .66 
Admiralty side of, 24 
and aids to construction, 6-8 

amendment of decree, 866, 866ft 
decision of another, 11 « 

delivery of paper books in appeal, 1284 
dismissal after summons returned unsorved, 764 
Insolvent Court, 23 

jurisdiction in perwnam, 166, 166, 167 
Mamlatdar’s Court, 26, 26ft 
])roix'rty partly outside jurisdiction, Hil) 
relation to subordinato Court, 21 
stay to avoid inconvenience, 96 
suit on decree of Hmall Cause Court, 93 
t ransfer of suit (Sect. 22), HK), 192 

apixjal, 01 ’ proceeding (Sc^t. 24), 193 
(Letters Patent), 194 

appellate jurisdiction of, and conferring jurisdiction, 168 
(Calcutta), and Mofussil service of summons, 666 
local limits of, 74/? 
calling case to its file, 867ft 

Chartered, and ex<*cution before ascertainment of costs, 481 
powci- to examine witness immediatelv, 848 
(0. XLIX.). 1382 
savings, 481 
special provisions, 481 

application of, 481 

when not affected by rules in judgment and decree, 853-866, 866 
who may address, 481 
constitution of, 1, 2 
definition and General Clauses Act, 61 

duty of, in appellate jurisdiction, 21 ' ‘ 

how jurisdiction conferred on, 67 

inherent powers of. See Inherbmt 

interference of, and jurisdiction, 460, 470 

judgment under Letters Patent, 52-^ 

jurisdiction of, 71, 74, 160, 482 

and revision, 468-408 
over charities, 358, 358ft 
to imprison for contempt, 16w 
limit of powers under Sect. 17. .167, 168 
local jurisdiction of, 33 ^ 

not bound by decisions of other High Courts; 12 
only limit upon original jurisdiction of, 70 
original civil jurisdiction of, and Sect. 16. . 169 
side not subordinate, 54ft 

power to transfer suit under I^etters Patent (clause 18), Ifl 
(Presidency), and moaning of cause of action, 183, 184 
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HINDJLJ, aftd probak', 70!) 
obaritablo irusts, 303 
cominuiiity, no suit ou brhalf of, r>3r> 
father, crroiieouH decree iii ejectnu‘n1 agaiiiHt, J30 

suits by and aj^ainst, and ref jtidkata, 130, 1.* 
feinalos, compromise of suits by, 140 
heirs, suit by, and joinder, 010 
joint family, and cause of action, 502 
lay and moaning of immov(‘able i>ioperty, lOOw 
cases, and decree, 86#, 858/i * 
son, and father’s debt, 131 • 

rights of, 130 • 

suits by and against, as such, and joinder, 504a • 

widow, alienations by, and cause of action, 531, 588w, OOS 
j^iinder, 53 la 
and representation, 7 1 1 

son adopted during litigation, 711 
decree against, 120-128, 276 

and representation, 276n 
reversioners, 280 

^ joint-family in execution proceedings, 276 
fijit by or against, and res jndicakt, 126-128 
ironibippers m temple, jnterest of, 369, 869» 

HOXilpAV* lolose, sale on, 201n 
^ proi»id»tioii of plaint on, 200 

liiyNDI, piCyment by, and accrual of cause of action, 189 
where endorser liable to pay, 189w 

HtJSfiAND of married trustee or executrix, and joinder, 1128 

HYDEI^BAD,* service of summons in, ()r4 


rUKNTIPlCATlON of defendant’s premises (service of summons), 047, 040 
of immoveable property, 800 

* in attaelmicnt, 904 
land in disputt; impossible, duty of (’ourt, 720 

IDENTITY of eause of action, test of, 121 
of matter in issue, 1 14 
parties, 123-120 

relief and Its •pendens^ 95, 90, 97, 98 

demands for different years, 98 

suit, 106 

• test of in res judicata, 118 

IDOL, debt fticurred for by Shebait, J 32 

future voluntary oflferings to, not attachable, 298 
• right of worship of, and execution, 300 

ILLBGjfLlA’Y and irregularity, 1013 

and mis|oindcr, 619 v 

res judicata, 150 ' , 

• review and revision, 478-477 

validity of sale, 1013, 1014 , , , ^ . 

IMMATERIAL maiku and res judiCfCdtkf 119. 

PBOl’lSRTY. -Sm "Pwfiiwht , ^ 

IMPLICATION, decision by, 1 16 

of grant of ancillaiy relief, 123 ' 

uApijed ayerluent of porformancje of condition, 662 
. contract in pleadings, 662 • 

IMPOUNDING of documents (O. XIII.), 806-812 
fWftOYJSMENTS during wrongful possession, proffts of, 33, 34 
and consent to jurisdiotioir, 384 


(inherent), 
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INOONSISTEN'J' titles and defences in pleadings, 704, 705 

INOONVKNIENOE, stay on account of, 00 

INCK1MINA'1’IN(t intcMTogatory, 780 

INCUMBRANCE and distribution of iissets, :b‘U, 3u2, 330 
and proclamation of sal(i, 08 1 , 082 

INDEMNITY in suit on lost negotiable instrument, 724 

INDJ A (British). Nee British India ^ ' 

INDIAN Councils Acts, laws under and saA ing elaus'*, 01 

law, apparent mistake as to, in foreign judgiiumt, 14t) 

JNEANT. NVe Minor 

LNEORMATION and belief, evidence* on, 861 

INFORMATIONS, exhibited by Advocate-General, 344 

INFRINGEMENT of provisioiiB of Code, 13 

right, suit based on, and plaint, 704 

INHERENT jurisdiction, saving of, 608 
power and remand, 13(X), 1301 

security for restitution, 603 . 
stay, 1272 

in case of fraud and misrepresentation, 19n 

« persons of unsound mind (not so adjudged), 1147 
scandalous matter in memorandum of iappeal, ISn, 1250 
oi restitution, 600 
to amend records, duration of, 860 

extent of same, 861 
invent ])iuccdurc, lOw, 17w 
sto]) abuse of records, 18a, 1250 

INJUN(!TJON (ancient liglit), and snit to recover debt or damages, 1082 
and appeal, 1201, 1212 

payment into (!ourt, 1082, 1083 
relief, 7J2 

restitution of conjugal rights. 028 
flecrcc containing, and legal reprosentat i\ c, 277 
for, and corporation, 026-028 
delined, 1100 

essentials to grant of relief by, 1107 

granted under prayer for further relief, 708 

in ])ublie iiuisanee, 356 

mandatory, 1107, 1107w, 1200 

no set-off in suit for, 74(> 

oiieration of appointment of Receiver as, 1221 

perpetual, enforcement of, 028 

n-nd limitation, 920 

restraining defendant from suing plaintiff, 1174 

suit brought against J^iver without leave, 1240 
sought by minor not properly r^j^res^tedr 1139 
temporary, compared with appoitttihbnt df Receiver pending suit, 1221 
(O.XXXIX), 1196-4214 , 

INJURY (substantial), and setting a^de sid^, |010, 1019 

INQUIRY as to pauperism, 112© ^ 

and appeat» 1328: 

as to jurisdiction, 07«, 76^' , , v ; ' 
merits and foreign jndgSO^, 16S[, 
pica of ]mymont by 0QI2n 

rent and raesne-profitR, 870, «71 
value in appeal to the Privy Council, 1333, 3334 
by Collector in execution, 1475 
in administration suit, 882 
local, in additional evidence in appeal, 1307 
Munsif sending case for 896?i 
necessary for carrying out decree, 166 
whether assets exhausted, 1346 
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INgANfTY, alleged, of defondaiit, and non-ap|)<;aranc(‘, 751 

INSOLVENCY, and Code, 3 

exception of High Court in exorewo of jurLsdictiou in, 482 
jurisdiction, 21-24 

of High Court, 482 
of party (O. XXTL), 1059, 1060 
orders in, 24 

petition in, and signature and veriticatioii, 1112 
•proceedings, 44 • • 

set-off in, 738 

INSOLVENT Act, and rcsidenc(!,*177 
Court, 21-24 

constitution of, 23 
limit of jurisdiction, 23 
nature of, 23 

relation to High Court, 22, 23 
estates and decree in administration suit, 882 

INSPECTION of documents (0. XL), 777-800. 8ee Discovsby 

INSTAI#(ENTS of interest, and limitation, 869 

• payment by, and decree, 868, 869, 870, H 67 

: ' ^veral), default in, and cause of action, 593 

mmnoTiom op suit, 200-202 

» a&^ plaoo of Bui^. See Plaob or Suino 

pubUc ohaxit^es, 356 
date of, 202, 682 
i#i forma pauperis, 1 149 *1 1 51 
in summary procedure on negotiable instniraents, 1177 
not barred by Sect. 10 (Us pendens), 97 
• of intoaplcader, 1172-1174 
(0. IV.), 036 

INSTRUMENT’ ( nogot iabl<‘ ) • Sec N ku (.>tj \ hl ic 1 a sru v m t 

1NSUPP1CIEN(JY of plaint, 715-720 

• of stamping of plaint, effect, 715-720 

INTENTION of Legislature, 3, 8, 9 
not eli'arly oxpn^sscd, 4, 5 

• 

INT’EREST Act, decisions on, 205« 
after decree, 204, 205 

and jurisdiction in execution, 81 
discretion as to, 205 
after suit, order as to, in decree, 204 
and decree, 204, 20j, 206 

•dismissal of “ the rest of the claim,’* 2(K) 

Limitation Act, 870 
payment by instalments, 868 
restitution, 502, 502w 
* return of purchase-money, 1029 
before suit, 204 . 

decree flilent as to further, 204 
of money icoovorod under reverlid deore^;96 
on costs, 217 

in Privy Council appelj, liS40 ^ 

• deposit, 1081 * * • V , ' 

mesno-profits, 881 “ :f< 

subsequent 4246 

price not included in dedeWdd^ 61 pHoe, 987 
^rior to decree and appealable value, 452 
rate of, 204 

(saleable), meaning of, 102l 

in private sales, 1028 

subsequent to decree and appealable value, 452 

DTTEBPBRENOE by High Court with subordinate Court, 21 
of Hi^^Court and jurisdiction, 461, 470 
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INTETUM order, 1210, 12JJ 

defined, 1210 

iiiMtoad of mjimction, 1210 
Hale, 1212 

IN'rERLUCU'J'ORV <le(ict', :J7 
judgment, 447 
Older and final decree, 37 

revision, 465, 466, 467 
re^ jiidii'-ata, 154, J65 
meaning of torin, 446 ^ 

orders, 444-448, 1212 

(0. XX:iQX.)f 1195-1214 
proeeedings, affidavits in, 850 
costs in, 107, 860 

INI'ERNA^J'IONAL law, and Sect. 20. . 186 

incorrect view of, in foreign judgment, 100, 149 

INTERPLEADER, 364 

and agents and tenants, 1173 
stakeholder, 1 174 
(0. XXXV.), 1172-1174 

1 NT’ERPRETATION of Act. See Co»8TKtJOTlON 
of deposition, 846 
question of law, 440n 

IN'rERROaATORTES, 777-800 ; and see Disoovrry 
dismissal for refusal to reply to, 42 
incriminating, 786 

in examination by commission, 1091 
powei’ to make orders relating to, 203 

INTERVENTION in suit by petition, 124Di 

INTESTATE, jurisdiction, 25 

INVENTIONS, cognizance of suits foj damages concerning, 167 

INVEN'rORY in attachment, {K)4, 905, 1213 

INVESTIOATION (local), commission to make, 341, 1093-1096 

INVESTMEN'r, order for, 1213 

IRR EGULARH’Y affecting jurisdiction or merits of civses, and misjoinder, 619 
affecting merits of case, or jurisdiction, 394, 397 
and exercise of discretion, 408 
review and revision, 477, 478 
as to Court, in place of suing, 156 
cured by certificate of sale, 1023 
in orders, and objection, 426-430 
pleadings, 670 

procedure of foreign Cour^ 163 
mak^rial in sale, 68, 1013-1018 

(instances of), ^79-983^^ , . , ^ 

IRRELEVANCE in discovery and in erqss-aJni^^wUo^^iBtinguishe 784' 

IRRELEVANCY in pleadings, 670 , / 

1RRET,EVANT matter, introdtwtidn <^,i|8;l346 

ISSUE, end of, 109 

ren judicatUf 108-111 
defined, 712 
general, 731 

material, failure to determine, and appeal, 410, 4,1 1 
matter constructively in, 119 
matter in and Us peiidens, 96, 90, 97 
res judicata, 110-118 
not framed, and res judicata, 116 
tendered, and defendant, 120 
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[SS ]JJSt~^oniinued, 

of summons (0. V.)> 037-tiliO 
to witness, 826 

same distinguished from leave to supplement evidence, 826 
parties at, and not at» 828, 824 
settlement of (0. XIV.), 813-822 
unneoessary, and plaintiff, 120 
* res jxidicata^ 147 

{Then said to arise, 108 ^ ^ 

[SSUES, resettling by Appellate Court, 1303 
framing by Appellate Courtl*]304 


lOINDER, 611-672 • 

and cause of action outside jurisdiction, 186 
plaintiffs in different Courts, 167 
suits relating to mortgages, 1162-1164 
of causes of action, 602 

action against several alienees, 608 
alternative case, 613 

and claim by or against executor, administrator, or hen-, 621 
jurisdiction, ^2 
relief sought, 612 

suit for recovery of immoveable property, 621 , 623 
valuation for jurisdiction, 622 
consolidation of suits, 627 
examples of suits bad for misjoinder, 612 
Hindu or Mahomedan heirs, 61 6 
in suits by reversioners, 612 
moaning of “ cause of action,” 608 
jointly interested, 616 
objections for misjoinder, 619, 020, 622, 628 
order for separation, 626 
confining suit, 626 
origin and scope of rules, 603, 004 
party in different capacities, 016 
plaintiffs jointly interested, 616, 016 
postponement pending test action, 028 
power to order separate trials, 624 
procedure under last Code, where misjoinder, 617, 618 
present ('ode, 620 
“ same defendants jointly,” 613 

examples of misjoinder on this 
point, 614 

examples when no misjoinder, 616 

• summary of rules, 606, 607 

parties to suits, 611-569 

effect of misjoinder or non- joinder, 641 
nature of rules, 616-618' 

• objections as to, 670-672 

Scope of rules, 611-613 
waiver of objections, 671,' 672 . 

defendants, 611 
plaintiffs, 511 

respondent by Appellate Court, 1238 
« trustees and legal representatives, 1128 

jOIKT And several liability, and res judiceHa, 130 
contractors, and res judicata^ 120 

dbbtmrs, effect of judgment againsib one who a(lniit>s claim, 823 
Jcocce^older, 892 

and execution, 906 

estate, pipdiase of undivided share, 1032 
family, Hindu suing as representing, 711 
-manager of, not agent, 174n 
. position of Hindu father and son, 130 

, speoiffcation in attachment, 906 




j^ppeny 
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JOINT— 

Hindu family, and reitjtidtcaia, 1 JU, iJl 
holder, coats of, 216 

of property in execution, 9t)7 
owners suing in trc'spaaa, survival of cause of action, 1048 
i>arty, and judgment for one or more, 529 

possession of immoveable xiroperfy, delivery of in execution, 9JJ 
properly, and attachment, 290, 297 

prefiTenee for co-sharer in sale, ||)02, 1003 
risht distingi:\lfhc(] from right enjoyed in common, ol5, OlHn 
to relief. 52(» ^ 

devolution of, 1 120 

lonancy and rigfit. partition, Tl, 1S4 
tortfeasor or contractor, and joinder of parlies, 625 

judgment against one, 583 
wrongdoers and res jvdicatn^ 129, 130 

JUDGE, Additional or Assistant, and Sect. 24. .193 
and delegation of functions, 1093, 1093w 

finding on issue apart from decree, 855, 855« 
jurisdiction. j8ce Jukisdiotion 
presumption as to jurisdiction, 470 
prohibition from adding to judgment, 853, S5Zn 
public statement of reasoitf, 863w 
record of reasons, 1313 
reference to Full Bench, 12, 12% 
ro])ort on securities, 1341 
assumed to have exercised discretion, 218/^ 
authority of reasons given by, 11 
deciding on grounds not open to him, 218% 
defined, 33 

disqualification of, and transfer of suit, 1 9(> 
by personal interest, fiO 

dissenting from judgment in appeal, 392-394, 1319 
(District), 50 

and additional, 52 « 

duty oj, and acceptance of established priiici]>1(', 11 
constructing act of Court, 30 
exercise of discretion, 30 
interpretation of law, 9 
judicial notice of statute, 14 
passing orders, 30 
technical objections, 13 
in application of laws, 20 
to state and a]>pj*aisc evidence, 1 31 (hi 
when no specific enactment, 16 
dying before giving reasons for decree, 854« 
effect of disqualification on judgment of, 65 
erroneously assuming existence of fact, 402, 402?i 

holding himself bound to make order, 476n 
having no inherent jurisdiction, 68 
inoluded by definition of public officer, 34 
jurisdiction of, and res judicata , 139 
looking merely to apjxjarancc of document, 402?i 
made arbiter by consent, 68 
misconduct of, and appeal, 382 
not considering all facts of case, 401* 401n 
legally appointed, and jurisdiction, 65, 06 
objection to, by party, and transfer of suit, 200 
opinion of, and costs, 1132n 
overlooking point in appeal, 1313, 1314 
}) 08 t 8 cript to document, 402?? 
power to consult others, 62 
presumption as to due appointment of, 66 ' 

statement of grounds by, 33 

reasons. See Keasoiis 

subordinate, and nomination of Receiver, 1226» 
vacating office before signing decree, 866 
when deemed presiding in separate Court, 62 
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JUDGMENT, admisaibility of, in evide'nce, 104 
, a^inst dead man, 78 

one of several joint-debtors, effect of, 823 
party deceased after institution of suit, 78 
before same, 78 

and review and revision, 447-480, 800-863 

at variance with decree, 117w 

binding person not party, 124 

by eonseut, and estoppel, 145 

confession, liy dofendan^, 823 f 

acemod valid until reversal or supcr-scssiom 04 

defined, 33 ^ 

effect of jxnid ing apjx'al on, 382 

enforced in personam, IfiO 

erroneous, of eompoteni (-ourl, 07, OS 

ex parte, and apf»earance, T4C, 717 

excessive elaboration in, 52 

final, distinguished from preliminary, 447 

foreign, and ca\jse of action, 587 

defined, 33. <SV.c Foreion .TunowENT 
for general administration, 1128 
Hn# or more of joint parties, 529 
bow fat conclusive, 111 
improiJcrly obtained, 58 
• and re> 104 

in arbitration, 1408 

ca.so-law, how tef be read, !0 
rcM, 150 

SfK^cial ( ase, 1 1 75, 1176 
terms of oompromise, 855 
meaning different from English, 52 

•of, under J setters Palent, 52 -57 
iff>t dispoting of question as ])rescntod, 52« 
of Court without jurisdiction, 67, 148 

Judge disqualified by personal intc'rcst, 66 
Lower Appellate', Court, and statement in, of reason?, 410 
the (;ase distinguished from rcsjvdkata, 107 
on what to bo based, 52 
0. XX., 852-889 

findings on issues, 854 
ot Small Cause Conil, 854 
* signature of, 863 

wlien pronounced, 852 
written by prcdeeea.soj’, 852 
pronouncement of, 204 
Sect. 33. .204 
• vitiated by fraud, 88 
when action lies on, 92 

action on, not |wrmittod, 03 

UUDGMENT-DETITOR, 33 

, ojid gxemption from arrest, 490 

rocovorv of excess recovered under decree, 94 
includes a ship, 50 
^meaning of term, 60 
* legal represt'ntative of, 60 
tj’ansfer of liability of, 60 

JtTDGMSNTS, final and interlocutory, distinguished, 447 

JtTDIOIAL act, presumption as to, 30 
discretion. See Discretion 

• 

JUEISDICTIOK, Admiralty, apwal from Judge exercising, 66 
and acquiescence of defendant outside, 172, 174. 176 
cause of action, 182-190 
choice by plaintiff, 172, 173 
oompromise withdrawing claim, 1 68 
consent of parties, 68 
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JURISDICTION ^continued. 

and effect of Sect. 16. . 155 

erroneous proceedings, 67, 68 

execution of Privy Council decree,. 134 5 

foreign funds, of endowment, 184 

foreigner carrying on business through agent, 174 

grades of Courte, 167 

joinder of causes of action, 622 

limitations, 169, 172, 173 

memorandum of appeal, 1269 

non-resident foreigner, 184 , 

place of suing, 156-158 

public cJiarit.able trust, 367-858 

reference, 1349-1364 

residence, 174-179 

subject-matter. 70, 71 

suit as pauper, 1153 

suit for aif ached property, 974 

torts, 185, I8(» 

validity of appointment of Judge, 65, (>6 
appellak' of High CWrt, 21 
breacli <if ])art of contract within, UK) 
cauH('. of action arising outside, 1 74 
competent, 157 

and foreign judgment, 100, 148 
res jiidicaUtf 136-142 
concurrent, and Us pendens, 95 

reji judicata, 137, 138 
construction of enactments affecting, 86 
('ourts outside British, but not foreign, 51 
decree without, and estoppel, 1 17 

res judicata. 142 

(loknnined by nature of claim, 8J, 82 
dillcrent, and compensation suits, 171 
kinds of, 67 

equitable, in personmn, 165, 166 

of High Courts, 160, 163 
error in stating facts so as to found, 81 
not affecting, 395, 395» 
or irregularity aiTocting, 394-397 
estoppel from proving want of, 70 
exclusion of, by bar, 86 
first acquired, and lis pendens, 97 
foreign, how existence of, determined, 148 
fraud so as to found, 81 
given on sjieeificd terms, 68 
High Court, and ])Ower to confer, 168 
how constituted, 65 

derived and conferred, 67 
primd facie determined, 79 
judgment or order without, 67, 148 
immoveable ])roperty partly within, 167 
in amendment of decree?, 8&-864 

appeals and execution, determination of, 83, 84 
appointment of Receiver, 1222-1220 
coses not olTected by Code, 21 
injunctions, 1 198 
libel, 186 

in personam, of Courts other than Presidency High, 167 
test of, 166 
in set-off, 743, 744 

Special Case, 1176, 1176 
inherent, 507, ^8 

instances of, 16-19 
of subordinate Court, 21, 22 
saving of, 607, 608 
inquiry as to, 67n, 76n 
judgments of Courts of oo-ordinate, 1-1 w 
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J URIS^OTIONw;o«<tnw^f«. 

• limited but exclusive, 73 
local, 67 

“nd cession of territory, 31 
change of residence, 78 
consent, 08 

death of person liable, 185 
district, 33 

luse of action outside, and joinder, 185 
mits of, 73, 74 $ t 
ature of, 73 a 

waiver of, (ibn • 

moaniners of term, 66, 67, 460, 470 ^ 

in different Sections of Code, 67 
Sect. 9.. 67 

not oonforrod by conscntVhen incompetenoy inherent, 384 
given I)}" consent, 142 
objection as to, after romaml, 414, 414m 
to, wlicn to be taken, 190 
of Civil Court, and execution by Collector, 328 

in partition of rovenii(i-])aying land, 1101 
•C#^lector, 29 
Riiglish Courts, 152 
High Court, 71-74, KiO, 482 
^ and revision, 458-468 

original civil, of “ Presidency ” High Courts, and Sect. 16 . 159 
species of, and ext^nit of same, 72 
Sitiall Cause Court, 62-64 
Sovereign in Council, 435, 437 
on what it defiends, 142 
over execution proceedings, 109 

t subject-matter must exist throughout proceedings, 71 
patent]^ valid, objection to, taken at any stage, 395 
pecuniary, 62 

and fraudulent exaggisration of claim, S3 
Suits Valuation Act, 83 
unwarrantable addition to claim, 82 
value stated in plaint, 82 
consent of parties, 67, 68 
equitable sot-off in excess of, 71 m 
how determined, J57 
limit of, in particular Courts, 79 
in particular suit, 79 

and over valuation, 80, 8] 
how determined, 79, 80 
mode of valuation, 80 

not ousted by finding, 82 

’ tliough limit afterward.s jinssed. 82, 84 

W'aiver of, 68 m 

personal, and death of party, 78 

non-resident foreigners, 76, 77 
* general rule as to, 77 
how conferred, 75 
on what it depends, 74 
special exemptions from, 76, 76w, 77 
plea to, and sotting aside sale (0, XXI. r. 90), 1013 
presumption as to, 141 
prestimptiona affecting, 67n 
protest against, 70 

refusal oi, through misconception, 469«, 470m 
revisional, 468, 468m 
i&le under decree without, 1013 
special^ 157 

Admiralty, 24 * 

Courts — Small Capae, 26 
Mamlatdar’s, 26 
Bevenue, 27-30 

. exclosivs and transfer of suit, 198 

• 
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JURLSDICTION— con<m«pd. 
sp(*cial, insol voncy, 24 
matrimonial, 20 
saving of, 59 

teatamnntary and intoaiatt*, 25 
suit or appeal begun in Court without, 74 
1 o stay proooodingB, 9() 
w aiver of objections to, OU 
when objection t(>, should bo raised, 69, 70 
territorial. Scf local » 

and foreigner leaving, ,152, 153 
in personal actions, jr)2 
to grant relief, and /<« pendena, 99 

remove and discharge Receiver, 1251, 1252 
set asi(l<‘ consent order, 146 
decree for fraud, 186 
try prior suit (0. 11.), 579-582 
valuation of sul»j«‘ct-matter of a])]K‘al for ]»ur))Ose of, 386 
want of, 14 

and interference by High Court in revision, 460, 470 
when causes of action united, 622 

whether whole cause of action should arise within. 183, 184 
.1 US'ri FICATTON, ])len of. when embarrassing, 672 


KA^AM, nature of claim on, 135 

KAVANDAJl and party to suit, 526 
effect of decree against, 526 

KA UNA VAN, and suits for land in possession of anamhnrnn, 5!t9 
effect of d(‘erce against, 131 
of Malabar family and re<< jvdirnfa , 131 
position of, 131u 

KlfAS possession, decree for, 931 


LAND Acquisition Act, proceedings under, not suits, 45, 105, 437 
claim for damage to, 166 

LAND, sale of, and rules made by Local Covernment, 327 
suit for, and leave to sue, 1,59, 159a 
Ijctters Vatent, 159 
meaning of t^rm, 160-1 (15 

LANDHOLDER and Ha\ ing clause, 59, (iO 

LANDLORD and tenant, denial of n hit ionship. and re/f judicata, 134 
remedies of, 30 

I. 1 ANDS situate in more than one jurisdiction, 897 

liANCJUAGK in appeal to the Privy Council, 1338 
of statute and construction, 3, 9 
subordinate Courts, 493 

LAW, application c)f, by jud^, 20 

decision before alteration of, and res judicata, 11 1 

interpretation of question of, 440n 

new exposition of, and review, 1369 

point of, and res judicata, 109 

previous state of, and construction, 3 

question of, in appeal to the Privy Council, 454-450 

special or local, saving of, 59 

when decree not according to, is binding, 36 

LAWS, the, meaning of term in preamble, 22 

LEASE by Receiver, 124171, 1246, 1246?t 
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LEAyE, '4nd place of suing, 172, 173 

decree by consent against minor without, 1143 

for agreement or compromise by guardian or next Mend, 1140 

compromise binding on minor, obtained by misrepresentation, 1142 
receipt by guardian or next friend, 1140 
subsequent pleadings, 745 
in joinder of causes of action, 621, 622 
special, to appeal to the Privy ('ouncil, 438-440 
to amend pleadings, 073, 683-694 
'* appeal as pauper, 132^-1329 
appear and defend in summary }n*oeedurt‘, J 180 
bring suit against Receive?, 1240 
decreC'holdor to bid, 988, 989 
interrogate, 779 

Receiver to move against Liquidator, 1232 

sue in his own name, 1250, 12510* 
sue, and institution of suit, 159rt 

suits for immoveable ]>roi)erty, 159, 159« 
as pauper, 1155 

refusal of, 41 

^ 1^0 documents otherwise inadmissible, 726 

• vcr% plaint, 668 

withdraw registered appeal, 1274 
„ suit or appeal, efiEect of, 3(i 

LEGAL representative. Repr ksentativ e 

LEGISLATION (previous), 1, 2 
intention o^ 4, 8, 9 

LESSEE, and rea judicata, 133, 134 

LESSOR, and fca Judicata, 133, 131 

LETTER of request, 1089 

to examine witness, 341 

LETTERS PATENT, 459 

^ (Allahabad), and presentation of copy of judgment, 1201 
admission of appeal, 1264 
and appeal apart from former Code, 448 

in disagreement of Judges, 393, 394 
appeals from orders (Sect. 104), 425, 426 
connection of cause of action, 175 
original civil jurisdiction of High Couit, 72, 74 
record of reasons by Judges, 1313 
residence, 179 

^ suits for immoveable property, 159 
(dauao 13), and transfer of suit, 194 
oonstifuting High Courts, 1, 2 
meaning of “ cause of action*” in, 184 
• * ** judgment ” under, 52-50 

LIABIIITY, joint and several, and rea judicata, 130 

UBEL, and cause of action, 529 
^nd place of suing, ISO 
^ postponement pending test action, 028 

liHgjIior costs in interpleader, 1174 
(solicitor’s), 216« 

■ ^ of p^ader for costs and set-off, 734 

li^TATION Act, and addition and joinder, 54(», 568, 509 
' " „ ^ presentation of plaint, 201 

v:\' " • stay of execution, 922 

of ntipoal from amended deefee, 802, 863 
appellate decree, 1319 

^ ^ defend, 1 180 

review, 1365 
3 -amend decree, 861, 802 
'pay by instalments, 809 
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LIMITATION A(jr~-conliuiitd. 

and date of amendment of pleading, 082 
effect ot order of remand, 1298 
execution, 268 
fresh suit (0. XXI II.), 1 0711 
intcrost, 870 

joinder of defendant, 569 
meaning of “ intcrost in, 870 
mesne-profits accruing before suit, 87/ 

after institution of suit, 881 
payment of Court fees, 719 ‘ 
rejection of appeal, 47 

resistance or olUtruction by debtor, 1636, 1037 
setting aside sale, 1011 
substitution (0. XX.), 1066 

of beneficiaries b>s plaintiiTs, 1128 
suit to establish right to possession, 1044 
transfer of decree, 231 
uncertified adjustment or payment, 896 
decision before change of law as to, and resjudicaia, 111 
erroneous decision on, 474 
in pre-emption, 885, 886 

HUi’vival of suit, 1062, 1067, 1062, 1065 
powers in execution of transferred decree, 232, 233 

LIMITATIONS (pecuniary, etc.), and place of suing, 158, 172„ 173 
LIMITS, local, of jurisdiction, 73, 73w 
LIQUIDATION of decree by Collector, 1478 

LIS PENDENS, 48, 49, 05, 99 

and cxocutiou-pi'oceediugs, 96 
identity of parties, 99 
relief, 98, 1>9 

jurisdiction to grant relief, 99 
matter in issue, 97 
pending appeal, 98, 932 
priority in time, 97 
' re-v j’ad/cafa, 48, 96 
sale in execution, 933 
extends to alienations pending suit, 96 
object of rule, 95 

rule does not bar institution of suit, 97 
Lri’IGANT, Ikjw ascertained, 125 
LITIGATION under same title, 134 
LOCAL Government, 60 

and application of Code to He venue Courts, 61, 62 
delegation of execution to Collector, 327-331 
language of subordinate Courts, 493 
rules in sale of land, 327 
sanction of rules, 484 
investigation, 341, 1093-1095 
jurisdiction, 164, 172, Sec Jurisdiction (local) 
and situation of subject-matter, 1 58 
general rule of, 169 
objection to, 170 

when limits of, uncertain, 170, 171 
law, rent litigation under, 62 
saving of, 59, 60 

offices and suits relating to rites, 86 
LOeVS SOLUTIONIS, 187, 188 
LOSS of records, 94 

of right to execute (through neglect), 94 
LOST negotiable instrument, suit on, 724 

LUNATIC’S, and discovery of documents, 801 
suit by or against (0 XXXIL), 1129*1148 
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MADRAS Rent Recovery Act and Code, 30 

MAGISTRATE, order by, and CivU Courts, 87 

refusal of coats of witness by, and res judicata, 1 5.5 

MAHALS of Orissa and execution of decrees, 236 

• 

MAHOMEDAN co-lieir, docreo against and execution, 280, 281 
daughter, decree against and execution, 280 
law and pre-emption, 884, 885 ^ 

MAINTENANCE suit, decree in, and rca jitdicaW, 147 

MAJORITY, attainment of, under Indian Majority Act, 112!b 
of judges in appeal, 301 

MALABAR Tar wad and cause of action, 600 

MALADMINISTRATION suit by several members of caste, 520a 

MALICE, allegation of, in pleading, 602 
and disallowance of costs, 214 

^AMGIOV^^rosecution, action for, and cause of action, 590 

MAMLATDAR, and costs decreed by High Court, 216 

aid power to levy costs decreed by High Court, 216 
jiu'isdiction of, au^ dispossession of stranger, 932 

• over officers of Govornnicnt, 26a 

MAMLATDAR’S Act, object of, 26 

proceedings under, and resistance, 1037 
Court, jurisdiction of Higli Court over, 2U/i 
ftaturo of, 26 
* piocedure in, 26 

suit by next friend in, 1130, 1131 

MANAGER and Receiver, 1218, 1210 

and service in suit against firm, 1121, 1122 
• of Hindu joint family, position of, 131 

and res judicata, 131 

misappropriation by, and cnu&c of action, 383 
minor's estate, and res judicata, 132 

MANDATORY Injunction, 1197, I197w, 1200 

MARRIAGE of party (0. XXIL), 1059 

MARRIED trustee or executrix, husband of, and joinder, 1 128 

MATERIAI^, distinguished from relevant, 784 
from which issues may be framed, 81 3 
irregularity in sale (instances of), 980 
meaning of term, 784 
• fbjQpts producible as evidence, 812 
proposition defined, 712 

MATERIALITY in discovery, 784 

MATRIMONIAL juiisdictiou, 26 

MATT®, constructively in issue, 119 
dSeotl^ in issue, 119 
. iot which rules may provide, 486 
immaterial, and ree judicata, 110 
iiwlispute, how'^asoertained, 679 
„ {s8ne,«nd 95, 97, 08 

res judicata, 11*1-118 ; and see Res JunicATi 
of fiibstancG, res judi^iu is, 1 1 8 
to be ^eciaUy pleadea in defence, 729 
ummeessairy or scandalous in pleadings, 670, 671 

MELVARAU* Receiver appointed to recover, 1219n 
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MEMORANDUM of Appeal, 1269-1267 

amendment or rejection of, 1263 
and pauper, 1327 
copy of decree, or order, 1260 
judgment, 1260 

duty and jurisdiction of Court, 1269 
form and contents of, 1269 
grounds of appeal, 1261 
misdescription, 1260 
objections not takerf; 1262 
point overlooked, 1313, 1314 
presentation, 1259 ' 

o scandalous matter, 1269 
of cross-objection, 1294 
evidence, 845, 847 

objections to findings after remand, 1306 

MERITS, decrees on, and processual orders, 42 
dismissal on ground apart from, 39-42 
foreign judgment on, 149 
of case, finding not on, and r^^sjiidicalu, 143 
(foreign), inquiry into, 153 
foreign judgment not on, 100 
decree, and Court executing same, 69 a 

iMESNE-MURTUACJEE aud redemption, and furcclosuxc, 1109 

MESNE-PKOEITS, accniiug after suit, 879 
acci'uing before suit, 877 
and cause of action, 591w, 877, 877n 
contents of decree, 85(», 858 
decree, 877 
interest, 881 

after suit, 204 

joiuder in recovery of immoveable pioja'rty, 021 
relinquishment of possession, 880 
sale of decree for possession of land, 981 
wilful default, 874 
calculation of, 874 

. claim for, distinct from claim to recover possession, 591 
included in recovery of money, 740 
decree for, 870, 871 
defined, 33 

extent of liability for, 873 

in iiioncy suits, and plain! , 695, 708 

interest on, 1348 

liability for (examples), 872 

meaning of term, 874 

nature of, 871 

suit for, 871 A 
object of suit for, 871 
proof necessary, 876 
recovered after reversal of decree, 95 
security in appeal to the Privy Council, 1341 
subsequent to suit and appealable value, 452 

MILITARY men, suit by or against (0. XXVIII.), 1108, 1109 

MINOR, and ap]dication for transfer (Sect. 24), 193 
and discovery of documents, 781, 782 
limitation in execution, 270 
judicatn, 132 
security for costs, 1086 
brother joined as defendant, 624 
made plaintiff on coming of age, 663 ’ 

manager of estate of, and res judicata, 132 
partner, 949 

sevvico of summons on,' 646 

succeeding to estate, and transfer by operation of law, 998 
suit by or against (0. XXXII.), 1129-1148 
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MINjpRFTY, disputed by defendant, 1133 
in India, 1 120 

MISCELLANEOUS, proceedings, not suits, 46 

and execution proceedings, 107 

^ unconnected with suil-s, cognizance of, 157 

when suits, 106 

MISCONCEPTION and appeal as to fact, 402 
of evidence, and second^ppeal, 407 
facts and transfer of suit, 106 ^ 

MISCONDUCT of Judge, appeal gfounded on, 382 
of party and costs, 213 

MISJOINDER, and appeal, 394 ^ 

distinguished from absence of cause of ael ion, 1)04 
kinds of, 541, '642 

objection on ground of, in appeal, 416 
of causes of action, 003-G 12 

objection for, 617^622 

parties, 541-546 

^ ^ objection for, 570- 572 

subjects of suit, 003 ; and m' Joinuku 

MISPRIilON in embodying judgments, 440 

MISREPRESENTATION and statement of claim. 700 


MIS-STATEMENT in i)ctition for sj)ccial leave to appeal, 430 


MISTAKE, and review, 1300 
* and setting aside consent order, 140 

^ suitfin name of wrong plaintiff. 515, 548 
apparcnrtn decree, and appeal, 1202 
(clerical or arithmetical), amendment of, 500 
in decree, whether suit will lie to rectify, 801 
of fact or of law in foreign judgment, 140 

MIliAKSHARA coparcener judgment-debtor, death of, 313 
family, compromise made by Kurta of, 1077 
law, property under, and execution against heir, 275 

MOFUSSII* Courts, and jurisdiction over public charities, 358. 350 
power to commit for contempt, 1231 
receipt by purchasing decree-holder in, 000 
Small Cause Court, and review by successor, 1 307 


MONEY, decree for, defined, 337 

• decree for payment of, and instalments, 868, 800 
^ • interest, 204, 206 

suit for, 1080 

> recovery of, meaning of t^rm, 740 


and distribution of assets, 331, 332, 339 
and identity of cause of action, 690, 598 
proc&mation of sale, 077 
^ receiver, 1234 

J^RTOAOEE and costs, 209 

puisne, and prior and suit, 1102-1166 


tfOETGiftlES of immoveable property, suits relating to (0. XXXIV. ), 1 102-1171 


iOltTGAOOR, and 133 

ent||ded to aet*oif costs, 210 

i£0370N f 0 r..ap{K)iiiin)cnt of Receiver, how founded, 1236 
k'.. . to wure attendance of witndtecs, 834 , 
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MUNTCIPATi Acl-s, and bar of cognizance, 87 

MlJNTCIPATiTTY, suit against, 158 m 

MIJNSIF, and award of mesne-profits in excess of pecuniary jurisdiction, 877 
and decree after remand, 1304 
execution of decree, 864 
subordinate Judge, and pidicaia, 137-138 
under- valuation of claims, 718 
appointed commissioner, 1095 f 

limit of jurisdiction of, 79, 79n « 

])r(‘sentation of plaint at private residence of, S^'l 
village, and Small Cpuac Court in Madras, 157 

MUTUALrrV of debts in set-off, 742 
test of rc^ jvdi('atn, 103 


NAME in plaint, 703 

other than own, suit against person carrying on business in, 11 13-1 12G 

NATIVE ladies (not exempt under Sect. 132), examination of, 1000 
State, suit on judgment of Court in, 93, 153m 

NA4TTR.\L justice and foreign judgment, 100, 149 
meaning of term, 149 

NA'rUUE of suit, how ascertained, 418 

NAZIll not a public officer, 58n 

selling ])roperty, unaware of postponement of sale, 977 

N ECOTIAllLE instrument, summary procedure on (0. XXXVII.), 1 177“^ 182 
attachment of, 952 
decree for endorsenumt of, 930, 931 
(lost), suit on, 724 
t ransfer of, 995 

NEXT FRIEND of minor or of j>erson of unsound mind, 1129-1148 

NON-APPEARANCE {(). JX.), 747-774 

NON- JOINDER, 541, 544 ; and Joinder 

NOTICE, allegation of, in jilcading, 662 

and application in presence of party, 192 
injunction, 1210 
“ natural justice,” 149 

application for execution by transferee, 907-91 1 
transfer of suit without, 192 
in jircscncc of other parties sufficient, 192 
before granting injunction, 1210-1211 
revivor of suit, 1 370 
liy Collector in execution, 1476 

Court in transfer of suit (Sect. 24), 193, 194 
District Court in execution of decree, 1477 
minor attaining majority, 1146 
in amendment of decree, 864 
appeal, 1280-1284 

arbitration without intervention of Court, 1470 
attachment of decrees, 954 

property in custody of Court, 962 « 

delivery of moveable property not in possession of debtor, 094 
examination by commission, 1090 
execution against legal representative, 274 
interlocutory orders, 1213 
representative suit, 633, 541 
suit against Government or public officer, 344 
transfer and withdrawal of suit, 193, 194 
what capacity served in suit against firm, 1121 . 
judicial, of Statute, 14 
object of, in a suit, 345 
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f OT{GBh-~c,onlinued. 

* of admission of appeal (o the Privy (.'ouncil, 13^7 
appeal (to original Court), 1280 

application for leave to ap]K*al to the Privy Oouiu il, 1330. 1331 
review, 1308 

transfer of suit (Sect. 22), 190-191 
to act aside decree, 774 
, sale, 1022, 1024 

attachment of debts and shares, etc., 944 
* attachment against jJfcrson ofaebtor, 920 
cross-objection, 1289 • 

day fixed for hearing ap^al, 1280 

service of same, 1280 • 
for receiving evidence of pauperism, 1 154 
order requiring sceuritjifor costs, 1087 
payment into Court, 1081 
pronouncement of judgment in appeal, 1310 
relinquishment of possession, 870, 880 
sale by auction, 978, 980 
omission to serve, 753 
serviw* of, 1380 
to admit, documents, 801 
• facts, 803 

^concur in appointing arbitrator, 1405 
inspect documents, 795 
produce documints for inspection, 795 
show cause against execution, 917, 918 
m arrest of debtor, tl34, 935 
reference on agreement, 1469 
tenant in occupancy of immoveable property, 933 

fOTJFICATI^lNS of Governments under the Cude, 1484, 1488,1491, 1510, 1513, 1526, 
1529 • 

OVATION, distinguished from amendment of decree, 862 

UISANCE, public, and suit, 365, 356 
^ to immoveable property, and suit for same, 163 

iUISANCES, public, suits relating to, 48, 58 


ATH of aJhothor, agreement to be bound by, and estopjad, 144 
under Oaths Act, decree on, and res pidicnla, 145 

BEDIENOE (personal), relief obtainable through, 167 

and ]>lace of suing, 1 58 

BITER dictum and res judicaiOf 1 19 

*BJ ECTION, and irregularity in orders, 426-430 
as to costs, 216 

by defendant (before day fixed for hearing), and appearance. 747 

which can be taken for first time in second apiHjal, 414 

• luty of Judge though none taken, 14 
for inhon^nt incompetency, 384 

misjoinder of causes of action, 017-622 

# parties, 670-572 
grounds of, in jnemorandum of appeal, 1261 
in suit by minor, 1 1 31-1 133 

(latently valid) to jurisdiction, 395 
t^hnical, 14 

to admission of review, 1373 
attachment, 964 

^aft of document or of negotiable instrument, 930, 931 
findings after remand, 1307 
hearing by particular Ju(^e, 200 
jurisdiction, 396 

waiver of, 60 

when to be raised, 69, 70, 1 90 
local jurisdiction, 171 
place of suing, absjcnoe of, 172, 173, 174 
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OBJECTION -rmiimed. 
to ]»roclamatiion, 073 

recording of evidence and appeal, 844, 845 
transfer of suit (Sect. 22), 190, 192 
verification, 669 

OBSTRUCTION to possession of immoveable property, 1035-1040 
OCCUPANCY of tenant, delivery of immoveable property in, 933 
OFFICE of corporation, and carrying on businessf 172 < 

OFFICER (military or naval), and public officer, 34 
of Court, guardian for suit, 1137 * 

public, defined, 34 ^ 

suit by or against in official capacity, 343-347 
when exempt from arrest and attachment} 348 
OFFICES, personal and local, and religious rit{‘8, 86 
OFFKJIAL assignee, and costs, 209 ; and fire Assignee 

OMISSION of part of claim, 673-602 
to award costs, 208 

grant relief, emd re^t jvdicata, 123 
notice point in appeal, 1314 
serve notice, 753 
sue, cfTect of, 579, 680 
try or frame issue, 1 304 

ONUS. See Bttrdkn op Pnooi;* 

OPERATION of law, transfer by, 908 

OPINION, difference of, and appeal from Division Bench, 65 

OPTION of plaintiff in compensation suits, 171 

ORAL assignment of decree, 50 

examination by Court, 775-776 

ORDERS and appeal, 426-430 
and decree, 37,. 38 
execution, 210 

appeals from (0. XLIIL), 1324, 1325 
confirming sale, a judicial determination. 1021 
construing decree as having given relief, 1 55 
defined, 34 

flirecting accounts and appal, 38 
dismissing appeal, and decrees, 47 
filing agreement to arbitrate, 1469 
final and interlocutory, 444-449 
for restitution, and appeal, 48 
from which appeal lies, 423-420 
held not to be judgments, 56 

decrees, instances of, 57 
to be judgments, 56, 66 
in execution, appeal from, 1274 

proceedings, and res judicata, 108, 154, 155, J65n 
when decrees 43 
insolvency, nature of, 24 
miscellaneous proceedings, 46 
interim, 1210, 1211 
interlocutory, and final decH'ces, 33 
of Court without jurisdiction, 67 
dismissal for default not decrees, 33 
remand, when interlocutory decrees, 445 

on appeal, meaning of tern\, 448 

pToocssual and decrees on merits, 42 
rejecting ap]^al, and decrees, 47 
plaint and decrees, 46, 47 
service of, 1380 

valuation in attachment, and appeal, 983 
which may bo reviewed, 1366, 1367 
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ORDEiyg IN FIRST SCHEDULE— 

• I. Parties to suits, 611-672 

11. Frame of suit, 673-628 

III. Agents and pleaders, G29-636 

IV. Institution of suits, 636 

V. Issuo and service of summons, 037-660 

Vl. Pleadings generally, 661-694 
, VII. Plaint, 695-726 
VIII. Written statement and set-off, 727-746 

• IX. Appearance nod non-Jppcaranee, 747-774 

X. Examinaltion by Court, 776-77£ 

XI. Discovery and impcction, 777 -800 

XII. Admission, 801-804 ^ 

XIII. Production, etc., of documents, 806-812 

XIV. Settlement of issues, etc., 813-822 

XV. Disposal at first hearing, 823-824 

XVI. Summoning, etc., of witnesses, 825-836 

XVII. Adjournments, 837-841 

XVIII. Hearing of suit and examination of wiine.s.ses, 842-849 
XIX. Affidavits, 850-851 
XX. Judgment and decree, 852-889 

• Execution of decrees and orders, 890-1044 

XXII. Death, marriage, and insolvency of parties, 1046 -UXiO 
XXIII. Withdrawal and adjustment of suits, J 067-1 080 

XXIV. Payment into Court, 1081-1083 

XXV. Seemity for costs, 1084-1087 

XXVI. Commissions, 1088-1106 

XXVIT. Suit by or against Government or public officers. 1 106-1 107 
XXVIII. Suits by or against military men, 1108, 1 100 
XXIX. Suits by or against corporations, 1110, 1112 
X}^. Suits by or against firms, etc., 1113-1126 

• XX^. Suits by or against trustees, exccuiois, and administrators, 1127, 1 128 
XXXn. Suits by or against minors, or persons of unsound mind, 1129-1148 
XXXIII. Suits by paupers, 1149-1 ICI 

XXXIV. Suits relating to mortgages of immoveable property, 1 162-1 J 71 
XXXV. Interpleader, 1172-1174 
• XXXVI. Special case, 1175, 1176 

XXXVIT, Summary procedure on negotiable instruments, 1 1 77-1 1 82 
XXXVIII. Arrest and attachment before judgment, 1183-1194 
XXXIX. Temporary injunctions and interlocutory orders, 1196 J2M 

• XL. Appointment of Receivers, 1216-1268 
XLL Appeals from original decrees, 1259-1322 

XL 11. Appeals from appellate decrees, 1323 
XLIII. Appeals from orders, 1324, 1326 
XLIV. Pauper appeals, 1326-1329 
XLV. Appeals to tbo King in Council, 1.330 1348 
XLVI. Reference, 1349-1364 
XLVII. Review, 1365-1379 
XLVIII. Miscellaneous, 1380, 1381 
XLTX. Chartered High Courts, 1382 
^ L. Provincial Small Cause Courts, 1383 
LL Presidency Small Cause Courts, 1384 

OUSTER, after suit brought, and amendment of plaint, 690 
m when acts of, separate causes of action, 689 

OVER- VALUATION of suit, 81 
^ inquiry as to, 81 ; and see Valuation 

' • 

PANDA, interest of, 383 

wido^ not exempt from personal appearance os such, 489 
PABnOULABriT in pleading,* 664 

PA&TICULABH endorsed on tuimitted dooument.s, 806, 807 
J : ui|deiading,d61, 664n 
y 3i plahrt, 696 

llv y snffiment without specific allegation of same, 743 
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PARTITION action, ptaicmont in plaint, 703 
and bar by former suit, 587??. 
execution for costs, 216 
preliminary and final decrees, 37, 38 
appeal from part of decree in, 386 
commispioTi to make, 1100-1103 
decree for, 284 

and rf><i judkafa, 120, 120?i 
in suit for, 887 
nature of, 120 

irtsue of commission to make, 34 1 c 
made by Collector, 285, 28G 
mosne^profits in, 871^' 
mortgagee benefiting by, and costs, 207 
of debts bars subsequent partition of lands, 587» « 
immoveable propmiy, and jurisdiction, 61 
place of suing, 168 
order a]>pointing commission, and appeal, 38 
(partial), suit for, 108??. 
preliminary decree, and appeal, 37 
right to enforce, is legal incident of joint-tenancy, 134 
separate suits for, 168?i 

suit, and inclusion of property in all districts, 582 
and suit for immoveable property, 161 
co-sharers must be parties, 563 
for declarat ion of right to, and res judicaUi, 02, 120, 
and value in appeal to the Privy Council, 451 
to embrace all joint property ; exceptions, 508 
under Indian Councils Act, and saving clause, 60, 6 1 
valuation of suit for, 80??. 
when .«uit for, barred })y former suit, 570?^ 

PARTNER, and execution against firm, 048-052 
substituted service, 652?i 

deceased or bankrupt, administration of assets, 130??. 
personal decree against, and execution, 275?i 
suit by surviving, 565?? 

maintained against in other capacity, 514?i 
verification by one, 668??. 

J^VRTNERS, appearances of, 1123 
death of, and suit, 1120 
disclosure of names of in suit, 1113 
service on, II 14 

suit by or against, 1 1 1 3-1 120. See Firm 
suits between, 1125 

PARTNERSHIP, and place of suing under CJontract Act, 170 
account, 886 

debt, suit to recover, and joinder, 563?? 
dissolution of, 886 

burden of proof, 887?? 
party to suit, 563 
procedure in, 887?? 

minor defendant and summons, 643, 613?? 
orders in, and final decree, 37, 38. 
property, attachment of, 947 

when not attached in execution of decree, 206 
suit for dissolution of, decree in, 886 
suits, transposition of parties, 550 
unincorporated, and party to suit, 616 

PARTY, absence of, 566 

addition of, and Limitation Act, 646, 668 ; and see Addition 
amendment of pleadings as to, 688 • 

and addition of respondent, 1288 ‘ 

appeal by one of several plaintiflfe, of defendants, 1204 
application for transfer (»^ct. 24), 193 
arrest or attachment before judgment, 1183-1194 
(joiwcnt of jurisdiction, 08 
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PA§Tyj>— 

and cure of definition of boundaries, 8C7« 
failure to produce evidence, 821 
identity in res judiMtUi^ 123-120 
independent grounds of action, 121 
ifitervenor, 263» 

joinder of trustees or legal rcprcsonlativcs, 1128 
• Us pendens^ 99 
mere proccssual rights, 42 
* mortgage suits, 1112-1165 ^ 

objection to hearing by particular Jiiilgo, 200 
pleader, 629-636 • 

representative, question between, 26771 • 

restitution, 497- 503 
right to appeal, 389-^91 
waiver of jurisdiction, 687i 

appoarance and non-appearance of. See Attkauanck 
appellant not, 2687^ 

application in presence of, and notice, 102 
appointment of arbitrator against consent of, 129, 12977 
ol^s^s of persons not, 124, 125 
• c(>deilondant8 not joining in appeal, 391 

contention of, and inter])retnti<>n <»f decree, 1 1 777- 
^ntumacy of, ll(\n 

death, marriage, and insolvency of (0. XXlf.), I015-1066 
of, and enfcrccmcnt of (h‘cr(‘(‘, 27{) 
fresh suit, 12671 
jurisdiction, 185 

before or after institution of suit, 78 


defendant, successful, and right to appeal. 389, 39(i 
duty <jf, when witnesses do not app(‘ar, 831 
^flfoci oi order disallowing ai>plication, 36 
Government (in Bombay), 158 
in different capacities, 015 
execution, defined, 250, 257 
larger legal sense, 1 24 

• impleading, 1009 

joinder of, 51 1-572 ; and see Joinder 
made only for purpose of discovery, 781 7i 
meaning of term, 124 
misconduct of, and cost-s, 213 

moving in Appeal Court for leave to give further i-vidence. 820/7 
necessary in setting aside sale, 10 1 1 
nominal, and res jildicata, 1297/ 
not at issue, 824 

• permitted to adduee evidence, 478?^ 
objqption as to joinder of, 570-572 

or representatives, questions between, in execution, 236-268 

paying or receiving costs, 208 

person wrongly made, and costs, 208n, 21l7i 

• * persons other than, and judgment, 124 

privity, to, 124, 124n 
real owner made, 12871 

• refusing to give evidence, 835 

remedy of, when admission wrbngly alleged, 406 
rights of, 39-43 
piking out, 645-570 

^ird, and communication for purpose of litigation, 786« 
fraudulent sale, 10 1 Otz 
can impeach assignment of decree, 010 
• claim to attachecl property, 964, 965 
feizure of property of, 904?? 
to suits (0. 1.), 611-672 . 
when exempt from arrest, 490, 491 

person not, is bound by decree, 124 
who is a necessary, 525 
to be made, 659 a 
who jftay be, 514 
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l*ATNARlt witiio.s.s disboliovcd as such, 408 

PATNIDAH, impleaded as defendant, 6C7 
when proper party to suit, 5(»6n 

PAUPER, appeal to the Privy Council, 444 
appeals (0. XLIV.), 1320-1329 
application for leave to appeal as, 444 
cross-objoctioas, 1294 
defence as, and power of Court, 16 
leave to sue as, and leave to sue (Sect. 1 G), ^69 
refusal of leave to sue as, 40, 41 % 
suit by (0. XXXIII.b 1149-1101 
Court fees in, an(4 appeal, 47 

PAYMENT by instalments, decree for, 868 -870 

decree for, and interest, 204-200 ' 

in performance of contract, and place of suinjr, 188 
into Court (0. XXIV.), 1081-1083 
and injunction, 1082 

setting aside ex pnrtc decree, 7G4, 771, 771 n. 
by judgment, debtor, *107 
in interpleader, 1172 

summary procedure, J 181 
of attached debt, 942 
cost of commission, 1103 
expenses of witness, 82(i-828 
l)urcha.so-money of immoveable j>roperly, 10Gi)-J001 
under decree, 890-8f>7 

in pre-emption suit , 883- 88() 
when sale of immoveable property j)o.siponed, 997 
of Court fee for service, 1380 

foes on documents, 507 
decretal amount, postponement of, 868-809 
deposit by purchaser at sale, 999 
periodical decree for, deemed separate, 109 
])lea of, by mortgagor, and 0. XXI., 892w 
distinguished from set-off, 736 
under decree, 892, 89() 
voluntary, no suit to recover, 88 

PECIINFARY interest of judve, ()(>« 
jurisdiction, 62 

liow detcrmiiv'il, 157 ; and Jurtsdiction 
Pl'iNTALI’V, and interest, 205n 

for default in attending its wil ness, 201 
not producing docum(‘ntH, 724 

PKNDENCY, and transfer of suit, J97 

of appeal, and bar of subsequent suit, 07, 98 
in foreign (.'ourt, 152m 
to the Privy Council, effect of, 444 
suit, 95 -98 ; and ftee Lis Pendknp 
" ]iending (Sect. 24) denotes duly ]X‘nding, 198 
PENDINCJ suit, meaning of term, 107 

PERFORMANCE of condition precedent and pleading, 061 

implied averment of, 662 
of contract, place of, and jurisdiction, 188 

PERIOD, enlargement of, 600 
PERMANENCY, and carrying on business, 181 
PERMISSION. -Sfee Leave 

PE RPETU AL i iij u notion, 928 
and limitation, 920 

PERSON, definition of, in General Clauses Act, 50 

PERSONAL jurisdiction. See Jurisdiction (personal) 
offices, and suits relating to rites, 86 
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PLAOEf and accrual of cauae of action in contract, 187 
of performance of contract, and jurisdiction, 188 
presentation of plaint, 201 
suing, 156 

and actual residence, 175 
, t cancellation of contract, 187 

carrying on business, 180-182 ; and sec Careyiitg on Bcsinkss 
(illustrations), 173 
cause of action, 182-190 
choice ofiforum, HfS 
contract, 187-189 # 

effect of clau»3 (d). Sect. 16. . 104 
equitable jurisdiction in 'personam^ 1G5 * 
forum of defendant, 174 

immoveable property, in different jurisdictions, 1 (57 
lilKd, 186 

limitations (Sect. 20), 173 
local jurisdiction, 169, 164 
meaning of “ immoveable pro|)erty,’’ UK) 

“resides,” 176-179 

original civil jurisdic tion of High Courts, 169 
► j)crsonally working for gain, 182 

representative of deceased la-rson liable, 185 
subject-matter, 158 

suits deemed to Ix) for immoveable projxily, 161, 102 
meanin^^of “ wrong done,” in Sect. 16. . 171 . 
option in eompensation suits for wrong, 171 
scope of »Seet. 16. .158, 159 
when local limits uncertain, 170 

objection to, should be taken, 190 

• relief obtainable through obedience, 168 

• ^ where subject matter, 168 

’LAI NT, allegation of fraud in, 700, 700/<, 7()3/i 
mistake in, 703» 

allegations in, and date of verifieulion, 675w 
amended by Court of Appeal, 17w 
ameiidmcut of, 673-694 ; and see Amekdmen'i’ 
in addition of d(‘fendant, 646 
and appointment of llcceivcr, 1234, 1236 
• claim for mesne-profits, 876, 877 
determination of jurisdiction, 70, 71, 73// 
exemption from limitation, 7 1 1, 71 Ut 
assumption of truth of facts in, 824 
contents of, 200 

defect as to signature or verification, 6687t 
defipod, 200 

direction to file separate, 625 
identification of land in, 695, 707, 707?i 
in suit in public trust, 368 

J ^ummarv procedure on negotiable iastrumeiil , i 179 
meaning of term, 200 
(0. VIL), 695-726 

account, 695 

action for misrepresentation, 700 
alternati \'0 titles (examples), 704 
inconsistent reliefs, 708 

• : certificate under Succession Certificate Act, 709 

contents of statement, 702, 703 
„ defendant’s interest and liability, 096 

• liability, 710 

• description of object, 707 

diffcrcncHj botwegn portions of plaintiff and defendant, 705 
documents relied on in, 723-726 

failure to produce, 725 
inspection of, 724 
loss of, 724 

{iroduction of, 723-725 
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PLAINT mnlinmd. 

(0. Vll.), lictiiioub names, <)i)8 

grounds of exemption from limitation, ()9() 
immoveable property, 005 
inconsistent defences, Gl 

titles, 701, 705 

inference of law, and arguments, 701 

letters of administration, 700 

limitation, and subsisting title, 711 

meaning of “ cause of action,” 70^ ' 

iiiesuo-prolits, when elaftied only from dale of suit, 708 

money suit, mcane-profila or aceouuV'jOG 

object androssential parts of, GOG 

operative and ultimate facta, 702 . 

jiarticulars, 605 

points to be included in, 701 

prayer for further relief, 70S 

pivscutatiou of fresh, 723 

procedine on admission of, 712 

rejection of, 716, 722 

appeal from, 721 

applicability of rule, 715 

disclosure of cause of action, 71G-7 1 8 

form of order, 718 

in part, 718 

insulHcicnt stamp, 718 

procedure on, 722 

time to be fixed, 710 

when incumbent, 720 

order may be made, 718 
right of action barred, 720 
relief on separate grounds, 712 
or remedy, 706 
to bo specified in, 712 
representative character, GOG 
return of, 715 

rule as to inconsistent facts in claim, and inconsistent defences, 705 
statement in particular oases (examples), 702 
prolixity in, 700, 703 

suit as representative ; teat by statements in plaint, 708 
technical objections, 704 
title, description and names of parties, G97-690 
what plaint must show, 710 

when claim may bo based on alternative titles (examples), 704 
form of action immaterial, 701 
inconsistent and alternative claims allowable, 705 
presentation of, and stamp, 202 
date of, 202 

in institution of suit, 200, 201 
place of, 201 
time of, 200 
to whom, 201 
rejection of, and decree, 46-48 
return of, for amendment, G78 

election, GlGn, 0l8?i 
signature of, 666, 667 
verification of, 666-670 

PLAINTIITF. iScc Paetv to Suit 
and choice of forum, 172 
unnecessary issue, 120 
validity of decree held by him, 576»j 
arhikr b7w, 192 
bena midar, 516-518 
claiming too muoti, 680 
election by, 616», 618n 
in doubt as to jiroper defendant, 632 
joinder as, 511-523 ; and see Joinder 
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?LAIN#IEF-~co»<mM£c^ 

• on behalf also of others interested, 533-&11 
minor at time of former suit, 699 
misconduct of, and costs, 213, 213/i 
misjoinder and nonjoinder of, 641, 645 

not b^und to apply to have proper party added, 650 

obtaining leave to omit to sue, 699 

om^sion of part of claim by, 673-002 

option of, in compensation suits, 171 

ixjrson refusing to join^as, 

question who is the right, 647 

^ceiver of insolvent’s C8tj^f.e, 618 

relinquishment of part of claim by, 673-002 

substitution or addition of, by Court, 545 

suit in name of wrong, 

valuation of suit by, not always conclusive, 81 
who may be joined as, 61 1 
zemindar, 616 

PLAIN'.rtPFS, who ought to sue in different Courts, and joinder, 158 

PLAN noither admitted nor proved, decree based on, 403» 

• ® 

PLEADER, absence of, 753, 753a 

testing under Government pleader, 33, 51 
admissions by, 031/i 

» and authority to Sompromise, 1075 

certificate of grounds for review, 1308 
compromise, 031'/i, 1076, 1070 
costs, 215, 21^11 
remuneration from client, 215 
appearknee by, 029, 747-772 
apjxiariag, and instructions in cause, 750, 75Uw 
applying for adjom'nment, and appoai’ance, 1283 
ascertainment of admissions or denials by, 775 
authority of, liow far exclusive of client, 031w 
briefed too late for preparation, 750 
construction of definition, 57, 68 
defined, 34 

examination of companion of, 775 

examined by subordinate judge as to amendment, 7i0a 

Government, defined, 33 

junior and senior, 031 

lien of, in set-off, 734 

mistaken petition on part of, 30 

of party not an officer in execution-sale, 991 

(0. III.), 629-030 

• appearance, application or act by, for party, 029 
appearing in jxsrson, 030 
appointment of, 631, 635 
meaning of act, 630 

appearance, 029 
tt service of process on, 036 
uruer passed without hearing, 478» 

purchase by, for inadequate sum in name of his mohurer, 325 

refusing or unable to answer, 776, 776 

represents both counsel and attorney, 630, 031 

Junior and jnnior, 1311 

^gnature of pleadings by, 660 

stipulation by, OSla 

unaware of death of client, and appeal, 1311 
fbrbal admissions of, 776» 
when e^cempt from arrest, 490 

liable for costs in suit by minor, 1138 

PLEADINGS and plaint (0. VIL), 696-720 

and written statement and set-off, 727-740 

nmboiTassing, 706n 

finding)! inooiisistent with, 403n 
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PLfclADlNCtS —cuiilinucd. 

generally (0. VI.), 601-694 

allegation of implied contract, 002 
relation, 602 
malice, etc., 662 
notice, 662 
amendment i)f, 673-694 
condition precedent to be specified, 001 
construction of bare denial of contract, 602 
contents of, and particu^tirs in, Ofjl 
defined, 601 
cftcct of document, 662 
on»-barrassing, 672 

further partiuulars or statement, 661 
no departure except by way of^ amendment, 602 
particularity, 664 
presumption of law, 663 
signature of, 660-607 
striking out, 070-673 
unnecessary or scandalous matter, 67 1 
verilication of, 006-070 
Mofussil, constructiun of, 121 In 

rOlN'J’ not raised and res judicata, 121 

not specifically dealt with by code, 16 
of law, and res judicata, 109 
specifically dealt with by Code, 15 

1’OLIjIEM, liability of successor to an unsettled, 277 
fresh life estate in, 277 

POSSESSION, adverse, not alleged in plaint, 681a 
and aflidavit of documents, 790 

mesne-profits, decree for, 870-882 
decree for, construed to include mesne- profits, 880 w 
tlelivory of, 1033 

formal, 932 

exclusive, suit for, and joint, 859a 
formal, admitted by tenant, 934 

and cause of action for fresh suit, 242a 
Khas. 931 

Liquidator in, and Receiver, 1233a 
nature of, 032 

and judgment-debtor's objections, 255a 
of debtor and purchaser, and limitation, 321a 
immoveable property, decree for, 870-882 

resistance to, 1035-104 2 
person in trust for judgment-debtor, 969a 
Receiver, nature of, 1219 

order for delivery of, to auction-purchaser, and ai)f)cal, 217a 
prayer for, as amendment of plaint after ouster, 690 
rccovory of, and mesnc-profit.«‘, 879a 
relinquishment of, and mesne-profits, 870, 880 
with notice, 870, 880 
representative resisting delivery of, 266a 
separate, of share in pro^rty, and decree, 887 
taken before actual appointment of Receiver, 1235a 
when second suit for, lies, 36 
wrongful, and liability for mosue-profite, 872 

l)rotits due to improvement, 33, 34 

POSSESSOR of estate of deceased Hindu and representation, 270 

POST, acoeptanoo of plaint sent by, 201 

letter sent tlurough, instead of summons, 659 
service by, 1381 

POSTAGE, payment of, 497 
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POS^TPONEMENT of payment of decretal amount, 8dfi-870 
, (€ Bale and proclamation, 070a 

sale on original date, 070w 
of immoveable property, 007-000 
property sold during, 077 
suit pending test action, 028 
sale after order of, 1025n 

POSTSCRIPT, in document, .Judge ove? looking, 402w 

POWIJR (inherent). See. Inherent I^iwer 
inherent, of Court, instances of/lO-lO 

saving nf, SOS ^ 
of attorney in suit, 632, 6^1 

Court not expressly taken away, 1(> 

and matter not touched by Code, 1 <> 

POWERS in exeemtiag transfexTed decree, 231, 232 
of Court mndiiig appeal, 1330 
AppeUpte Court, 430-43B 

4ad aids to oonstruction, 6-8 
and amendment of written statement, 1 S 
r« ^laoo of suing, 166 

j^nt not dealt with by Code, 16 
depa^Tire from, and consent, 09 ». 

(stablished, force of, 15, 16w 
in Admiralty sid^ 24 

» application for review, 1364 

regard to pleadings, 779, 779n 
incorrect, 16n 

of English Admiralty Court, 24 
Insolvency Court, 23 
^iniformity in, 10 

PRAYER for relief, 706 

for further relief, 708 

preamble, 1 

^ effect of, 1-30 

PRECEDENT, judicial, and abuse of, 9, 10 
judicial, over-ruling same, 1 1 n 

PRECEPy in execution of decrees, 235 

PRE-EMPTION and Mahomodan Law, 883, 881 
suit and deduction of costs, 210, 217 
payment into Court, 867-869 
decree in, 883- 886 

PitEUMINABY, 31-64 

decrtfc, 33, 37, 38 

and appeal, 37, 391, 888 
in administration suit, 882, 883 
dissolution of partnership, 886 
foreclosure, 1165 
* mortgage suit for sale, 1166 

suit for account between principal and agent, 887 
separate possession of share, 887 
inouiry as to value of suit, 80, 81 
judgment, 447 
•rder, 37* 

and appeal from final decree, 38» 
point and remand, 1296-1300 

PREROGATIVE, Royal, and jurisdiction of Sovereign in Council, 437 

PBESORIBfif), defined, 34 

^SSSKTATION of memorandam of appeal, 1269-1260 

of plaint in institution of suit, 200-202 ; and me ^.aint 

RESERVATION of pr<^rty pending appeal, 1340 
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PRESIDENCY Small Cause Court, and saving clause, 63, 04 

not affected by Sect. 2 . . 51 
towns, and insolvency law, 22 

PRESUMPTION as to due appointment of Judge, 00 
as to foreign judgments, 101 

judicial and official Acts, 30 
jurisdiction, 67n, 141, 470 
in favour of effectual service, 052, 063, 055 
of law, and pleading, 603 

order of institution of suit-s, 202 
that Judge has exercised his discroi'on, 218tt 
whore no order for transfer on face of proceeding^, 190 

PREVIOUS decisions, 3, 9 * 
history of law, 4 
legislation, 1-3, 0, 7 
state' of law, 3 

PRICE, deficiency of, 980, 087 
interest on, 087 

PRIEST, officiating, interest of, 300, 300)i 

PRINCIPAL and agent, suit for account between, 887 

PRINCIPLE, first, apidication of, 10a, llw 
of law (ostablislicd), value of, 10 ?j 
U])on which causes advanced, J7w 

PRIOR mortgage, sale subject to, 11(»0 
mortgagee and suit, 1102-1101 

PRIOR I'PY and slay of suit (Sect. 10), 07 

PRISON, service on defendant in, lioO 

IMilVACY, riglit of, and suit, S(i 

ERIVAT'E right claimed in eoinmon, and rca jmhenia, 100, 130 

PRl VI LE(jE and sealing U]) ])ortions (*f doeuinents, 701 
(‘Veinption from arrest. tSVe Exemi'TION 

personal a])pearance. Nee Ai*PE\UANrF. 
in inte‘iTOgaiori('s, 785 

PRIVITY to])arty, 124, I24n. 125 

PRIVY (JDUNCIE and atlention to form, 13ft 
and essential juHliee of ease, 13ft 
nnpeal to, ami costs, 212, 213 

' value of suit, 81 

in criminal < ttsc, 43t»« 
apjKinls to, 434-450, 1330-1348 
(letiniiion of, and foi-eign Courts. 51 
first objection to jnrisdietion iK'fore, tifi 
\bikil ])ractising before, 58ft 

PROBAI'E and Administration Act, conflicting with Code, 25 
a(dion and joinder, 505ft 
a[)plication for, granted by High (^mrt, 503 
grant of, nature f)f. 88 

when set aside, 88 
proceeding whether a suit, 100 
proceedings, 25, SO/i 

and suits, 44 

order in, and decree, 44 

PROCEDURE and uniformity of decision, 10 
alterations in, retrospective in effeet, 510 
and res judicataf 101 
as to place of suing, 150 
error in, affecting jurisdiction, 473, 473ft 

application of, and jurisdiction, 470w 
. of, 411 
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PROCEDURE — continued, 

• *or miscellaneous proceedings, 404-40H 
former, of Provincial Courts, 1 
Supreme Courts, 1 

in case of refusal to take or record evidence, 41 1 n 
delegation of execution to Collector, 328 
fHssolution of partnership, 887n 
Mamlatdar’s Court, 20 

• matrimonial causes, 20 

• probate and admimstratioiu 25 

Rent and Hevenue*Courts, 27-30 ^ 

inherent power to invenf^l Ow, 1 ^ 
nature of, 13, 14 
object of rules, 13 

of foreign Court, irregularity in, 153 
Small Cause Court, 04 
rules of, retroaction of new law, 5J0i/ 

PROOKBDpIGS, error or defect in, power to amend, 5i)0 
; lialdi not to be suits, 105, 107 
, Jtidieial and administrative, distinguisluMl, 2047i 
^ ml^llaneous, not suits, 45 
^ « procedure for, 494 4!>h 

PBOCESSSfor execution, 020 
Service of. 1380, 1382 

I PROCESSUAIi order ffnd decree on nuM-ils, 42 
rights and rights of parties, 42 

PROOIiAMAIUON in attachment of immovcabh‘ pro|MMiy. Ooj* 
in delivery of occupied property, 033, 034 
of resale of immoveable property, 1002 

• sale by ])ublic amdion, 078-083 

declaratory ]>ortiou of, 070/? 
defects in, 070/?. 

disorepjint from certi(ical(\ 0710? 
waiver of mis-stjitenient in. OSO?? 

mODUC'I’rOM eC documents, Order Xllf., 805 812 

and tdl’ect <?f non-prodiiet ion, SOO 
of ?locuments, and (lisc(?very ?uhI iaspeclion, 703-707 

in pro])arat ion of proclamation of sale, 078 

* power to make order foi\ 203 
.summons to witness, 821, 825 

PJlOFl'rS, .dt.uelimont of, by attan]»ment of propeily, 208 
due to iiuprovemcnis, 33, 34 

• in pre-emption, 880 

of immoveable property, and cixuse of Jietion, 501 

PROHIBITION not to be presumed, 15, 15/? 

PROLIXITY in plaint, 700, 703-717?/ 

• • pleadings, 072 

PROOF of rSfusal to take evidence, 844??. 

substitution of speculation for, 403?/ . 

• want of, in rc\i‘'w, 1371 

PROPERTY (ancestral), liability of, in execution, 284 
^defined, 60, 61 

immoveable, and place of suing. 158 

incorporeal hereditaments, 01 
attachment of, 293-315, 956-958 
certificate of sale, 1029 
decree upon a mortgage is not, 1012 

for possession and mesne-profits, 870-882 
' recovery, and identification, 806-807 
defined, 61 

deUvery of, 1031, 1033 

under decree, 931-934 
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PROPERTY— con<i)M«<J. 

immovoabl«s doRcription in plaint, (>95 
disposseflsion of, 1040 
execution by Collector, 327 -331 
in different jurisdictions, 107 
instances of, 160 

joinder in suit for recovery of, 621-624 
jurisdiction regarding, 159 
meaning of suit for recovery of, 623 
occupied by tenant, delivery ol^ 933 
rc-saie of, 1002 
sale of, 996 

setting aside sale of, 1010 
suit for, 4nd l^etters Patent, 159 
money charged on, 16Jw 
suits deemed to be for, 160, 161 
4;itle (leecls of, 162, 163n. 
meaning of term as applied to land, 967 
mortgaged, and attachment, 297 
moveable, attachment of, 293-315, 939-954 
share in, 945 

ilecree for delivery of, 867 
rleemed to follow the person, 165 
defined, 34, 01 
delivery of, in sale, 994 
growing crops, 57, 61 
instances of, l)04w 
sale of, 991-1010 
specific, and execution, 925-926 
suit for, is not suit for recovery of money, 740 
under distraint or attachment, reeo very of, 158 
of tliird party, seizure (.»f, 904w 

PllOSECU'l’lON, order directing, 53a 

J*ROTECTJNG order in ex(‘cution jiroceedings, 1M)6, 907 

PROTEST against jurisdiction, 70 

PROVINCE, service of summons in other, 203 

PROVINCIAL Small Cause Courts, and savincs danse, 62, t>3 

PUBLIC matters, suits relating to, 355-376 
morality and implie.d bar, 88 
olheer, 58 

and public servant in Penal Code, 58 
defined, 34 

liow far made defendants, 526w. 

in otlicial capadty, suit by or against (O. XXV If.), 1106, 1107 
persons held to be (instances), 58 
suing in otlicial character, and set-off, 743 
policy, and implied bar, 88 
right’ claimed in common, and rcsjudicaUt, 136 
suit in vospeet of, and rdf jvdicnia, 100 

PUBLICATION of sale-prodamatiou, 983 

PUISNE mortgagee, and suit, 1162 

PUNISHMENT of crime, suit for enforcing, 154 

PURCHASE on behalf of another, 322-327 

PURCHASER at sale, and privity, J24n 
at sale, and res judicata, 135 
hon& iHe, and setting aside sale, 1023 
defaulting, and loss on re-sale, 986 
implicated in fraud, 1024 
in execution, what acquired by, 315, 316 
not implicated in frond in sale, 250n 
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PBRdlASER— conJwBfrf. 

of land, and later suit against vemlors, 135 
pendente Hie, 259n 
possession of, and limitation, 321 n 
unablg to obtain possession, 1027n 

PUUCHASE-MONEY, deduction of costs in ]m‘-« nij)ti(»n suit, 217 
payment of, in pre*omption, 883-880 
^ right to receive back, 98 In ^ 

PURDANASHIN ladies and arrest, 288 ^ # 

dis^verv of dircumenta, 7U1) 
substituted service, 052n * 

as witnesses, 1099. J090« 
oxom|ltion from personal apjwarunci', 489 
zenana of, enlering, 288 

PUTNl holding, purchase of, and representation, 200 


• • 

Q^IFESTXOff arising in execution, 230, 240 -249 
‘ involved in suit, 505, 500 
«nateriaf, ability to answer, and appearance, 748 
mixed, of law and fact, and second apjM'al, 415 
of fact, determiflation of, 422 

when decided by commissioner to examine aocounts, 10!>8 
of law, 454-456 

and cfTect of sale-certificaU', 405 ai 
^ decision of, on appeal from remand, 400i? 

on, and re.« judicata, 1 10 
• in appeal to the Privy Council, 454-450 
or fact, when same may be stated in form of issue, 820 
to be dcU;rminccl by (/ourt (*xecuting decree, 230 


UAIYAT, suit against, to set aside poftah, and rj^ jndicaifi, 13 1 

It A I Y ATI land, and assessment of mesne-profits, 874 

It A I Y AT WARl tenure in Madras, and partition, 285 

RAJ, impartible, and assets, 277 

l^JAH, and exemption from personal appearance, 41H) 

RATE of^ixchango, and appeal to the Privy Council, 1345 
of interest, 204 

on costs, 207 

R£-1dM 1SSI0N of appeal dismissed for default, 1285 
of roiflandod suit, 1290 

B|iASON8, adoption of, in appeal, 1316 
cogent, for extending time, 1337 
for a finding, statement of, and appeal, 410 
^ admission of additional evidence, record of, 1309 
granting application for review, 1376 

refusi^ certificate for leave to appeal to the Privy Council, 1 339 
rejecting memorandum of appeal, statement of, 1263 
• transfer or withdrawal of suit, record of, 196 
giten*by Judge, authority of, 11 
■ meaning of, 1316 ' 

record of, by Judge, under Letters Patent, 1313 

in judgment of Appellate Court, 1311, 1315, 1316 
statement of, and coats not following event, 207, 213 
by Judge, and appeal, 1315, 1316 
in Bill, and construction, 8 
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RECEl VEli, and incumbranccTs, 1238w 

and Mofussil Court of Small Causes, I223n 
mortgage, 1234 

appointment of ( 0 . XL.). 11>3, IGUw, 1215-1258 
aparty, l2J6w 

ponding appeal to the Pj ivy Council, 13 12 

delined, 121G 

execution against jjrojxji ty in hands of, 1238?^ 
having independent cause of action, J248?i , 
jurisdiction to ap])oint, l224?t 
nomination of, 1225 

by subordinate Judge, I22(>// 
of property of shrine, f242a 

possession taken before actual appointment of, 123{^a 
sought against legal re]»esentative, 1243w 

UECITAL in bond, primu /(kil evidence of residence, 174w 

RECORD and name of transfei ee of decree, 910 

copies of, in appeal to the Privy Council, 1337, 1338 

<lestroyed, and second suit, 94 

documents forming ])art of, 808 

examination of, and interprotal ion of decr«‘e, 117, 118 

in judgment of A})i)ellale Court, 1311 

inherent power over, 18??, 19w 

of tindings and evidence on rehearing uftc'r remand, 1 300 
reasons by Judge in review, 1375 

under Letter's Patent, 1313 
for admitting additional evidence, 1307, 1309 
transfer of suit, 190 

in judgment of A])pellate Court, 1311, 1315, 1310 
person excluded from by order, remedy of, 427 
power to call for in revision, 458 
profK*r means of obtaining, 811 
read with judgment, and ambiguous decree, J J 7w 
sending for, and iaspeeting, 810-812 
to Appellate Court, 1281 
uncertain allegation on, 119 
when evidence on, siithcient in appeal, 1303 

RECOUPMENT distinguished from set-ofT and payment, 730 

RECOVERY of amount recov(*red under reversed or supt rseded decree, 94 
of balance in execution by Collector, 1479 
cost of noting non-acceptance, 1182 
immoveable prtjperty, place of suing, 158 
suit for, 023 

money in restitution, 499 

suit for, meaning of, 740 

and set off, 734-745 

moveable projX'ity under distraint or attachment, 168, 165 
possession of immoveable property, decree for, 870, 871 

REDEMPTION, dismissal of suit for, effect, 1 1 6» 
final decree in, 1168 

of immoveable projjerty and place of suing, 158 
preliminary decree in, 1 1 67 
suit and joinder, 1162 
suits, bar by, IHf, 91 

REFERENCE (0. XLVL), 1349-1354 
in arbitration, 1463 
of issues by Appellate Court, 1304 
(Part VIII.), 457480 
to Court by Collector, 1477 
full Bench, 12, 1271. 

REFUND of assets, suit for, 339 

of balance of deposit in ap^ieal, 1339 
costs, 2 12 

under reversed decree, 502a, 1347 
payment under decree, 50in 
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REFUSAL of certificate for leave to appeal to tlio Privy Council, 1330 
of leave to defend in aummary procedure, 1 J 80, 1181 
review, 1362 

or inability of trustee to sue, 1127 
to accept service of summons, 046, 647 

»Kiy decree for execution of docuinonts, 030 

endorsement of negotiable instrument, })30 
• recognize law of British India, JOO 

llEGHSTER of suits, 636 % C 

REGISTRAR, appointment next frit *i»i^disapproved, 1138 
executing conveyance, {)31 

REGISTRATION Act, and judicial proceedings, 202 
and appeal, 382 • 

of application in agrticmcnt to refer, 1460 
documents, 382 

in execution, 030, 031 

expenses of same, 030 
memorandum of appeal, 1264 
^ |ale certificate, 1029, 1030 

• tfecurity bond, 1341 

REGISTRY of applications granted in review, 1377 

REGULARITY, pres^mjition of, 30 

RE-HEARING of appeal by the Privy Council, 440 
order for, and review, 1377 

REJECTION of appeal, and decree, 47-48 

of a|iplication for review, 1368, 1360, 1372 
• , to sue as pauper, 1326 

mcjnorandum of appeal, 1263, 1264 
plaint, 715-723 

and decree, 33, 46-48 

REJiAdlON of Courts, 12 

* legal, condemned in India, and foreign judgment, J50 
of landlord and tenant, and n-H judicata, 134 

R ELATORS, suit in name of (in Public Charities), 365 

RELEASE of imprisoned debtor, 201, 202 

of surety for restitution in apjieal to the Privy Council, 131 1 

RELIEF, amendment of pleadings as to, 688-GtR) 
alternative, 613, 712 

and ouster of jurisdiction, 82 /t 
stamp, H6/» 
inconsistent, 708 
ancillary, deemed granted, 123 
^ and cause of action, 612 
^ • decree, 847, 868 

frame of suit, 673, (>00-602 
judgment in appeal, 1311 
by amendment of pleading, when given, 682 
way of injunction, essentials to grant, 1197 
claimed, and cause of action, 98 
^ construction ol decree as to, by orders, 165 
discrotioirto grant preventive or protective, 1229 
error in grant of, G8a 
grant of, by deciee in appeal, 1318-1320 
•panted on principle quia timet, 1222 
identity of, and Us pendens, 95, 97, 98 

not material Tor res judicata, 98 
jurisdiction to grant, and Us pendens, 99 
leave to omit, 602 
not asked by appellant, 1263 

expressly granted, and res judicata, 100 
doomed refused, 123 
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K E LIEE — coid inutd . 

obtainable through personal obocUence, IG7 

and place of suing, 1 68 

omission to grant, and jiidfcuia^ 123 

partial, in appeal to the Privy Council, and value, 463 

prayer for, in pleading, 700-708 

subsidiary, 80a 

unaffected by change in procedure, 510 
when right to, claimed in common, 130 ^ 

ItELlNQUISHMENT of possession with m tiee, 8/(>, 880 

KEMANl), and ajux'al, 427, 432 

and new points which Ain bti taken by defendant after, 414 
by Appellate Court, 1290-1307 
costs of, and decree in apfX'al, 1321 
improper order of, 1297 
objectimis tirst taken after, 414 
to findings after, 1300 

when order of, treated as without jurLsdiction, (»7 
IIEMEDIES, splitting of, 575, 530 

It EMEU Y and claim, 001 
defined, 001 

errors in procedure, 417 

for breach of contract, 1208 

of decree-holder in rc'^ judicata, 103 

restriction during execution by Colleolor, 148J 
ilefeiidant against cx yartc decree, 757 

refusal to admit in adjourned hearing, 768 

landlord, 29 

or landholder, and saving clause, 59, 60 
minor not properly represented in suit, 1139 
])arty claiming paramount right against Receiver, 1239 
denying admission alleged by Jmlge, 400 
IMTson excluded from record, 427 
plaintiff in dismissal of suit (for default), 700 
bpceifie or eomixjnsatory, 1190 

lEMOVAL from file of ])laint by minor suing without next friend, 1 132, 1133 
of guardian to suit, 1145 
next friend, 1144 

IIENT. decree for, 870 

in Bengal, tniiisfer of, 908 
of Revenue Court, no suit on, 93 
ix park decree for, effect of, 140, 147 
litigation under local laws, 01, 02 
(money), erroneous decree for, 499, 500 
of land, and immoveable property, 61 
Recovery Act (Madras), and revision, 60 
of, and saving clause, 59, OO 
suit, where to bo instituted, 150 
suits for recovery of, and res judicata, 134 
in Bengal and rules in discovery, 777 

HENT COURTS, how distinguished from Civil Courts, 27-30 
LiEPEAL of enactments in Fifth Schedule, 509 

tlEPORT in examination of aoconnts, 1098 
local investigation, 1094 
partition, 1100, 1101 

of Commissioners, and evidence, 1096, 1096 
on security, 1341 

EtEPRESENTATION and Hindu father, 130 
and manager of Hindu family, 131 
by party to suit, 126 

^ in appeal on common grounds, 1264-1267 
of Iwneficiary, in suit, 1127, 1128 

minor or ^rson of unsound mind, 1 120-1 1 48 
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KEBRESeNTATIVE and execution (Sect. 47), 268, 260, 2(10 
and resjudicatay 126 

capacity, suit in, and plaint, 607, 708, 711 
in execution, dciined, 257 
legal, ayd assets, 283 
• coats, 209 

notice to show cause against execution, 017, 018 
suit in formd pauveriSy 1160 
< survi \ al of smt, 1 049^ 069, 1 066 

burden of proof in cxecutionwigain^, 283 
claim by or against, p'rsonallv, ^I, 622 
defined, 33. 267, 274 

enforcement of decree against, 279-283 • 

execution against, oy death of debtor before satisfaction, 
of deceased partner, and suit by or against firm, 1 J20 
party and jurisdiction, 185 
judgment-debtor, 60 
plaintifT and restoi ation of suit, 754 
sued as such, and set-ofT, 743 
suit, 362-366, 633, 646 
• • • *s, 708, 709 

• Ify or against (0. XXXI.), 1127, J 128 


RE-SAT^l on default by ])urchascr, 999, 1000 

loss on, loot) 

fries JLWlCATA,9%^Ci5 

and caveators assailing whole will, 156 

costs of witness in Magistrate’s (’ourt, 165 
date of decision, 105 
logision of Criminal Court, 105, 105« 
indings on immatoi ial matters, 1 lUw 
resli suit (0. XX 111. r. 1), 1070 
utorlocutory orders, IS'l, 156 
isue, and decision before change of law, 1 10 
point of law, 109 
application of rules to, 109 
when said to arise, 109 
t>int and several liability, 130 
udgnicnt improperly obtained, 101 
.dters of adjuinistrntion and prohaU*, 165 
natter in issue, 111-118 

a question of fact, 112 
determination of question, J J2 
findings which operate as, UK 
leading principles, 113 
substantially, 112 
test of identity of suits, 117 
linor properly represented, 1139 
ominarparty, 12971 
pinion incidentally expressed, 119 
rders in execution proceedings, 1077?, 164 
jdfimption suit, 90-92 
dinquirtlmient of part of claim, 676 
Jit. 106 109 

and ext cution proceedings, 106, 107, 108 
finding of Criminal Court, 106 
identity of suit, 105 
judgment of the case, 107 
meaning of “suit,** 106 
proceedings held not to be suits, 111 
^ brought in wrong Court, ]38» 
for declaration of yght to partition, 92 
want of jurisdiction, 140n 
applies to questions of mixed law and fact, 64 
bar, how ascertained, 686n 
distiaguished from estoppel, 101 

• judgment of the case, 53 

li$ pendens, 96, 96 


272-27S 
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RES J U DIG AT A —lonlinued. 

erroneous decision on, not ojieii to revision, 474 
explanations, ancillary relief, 123 

appealable decision, 139 
applic ability of Explanation IV., 122 
VI., 130 

Jlenamidars, 128 
CO- defendants, 128, 129 
competent jurisdiction, 13G-J42 
eompromises, 140 
concurrent jurisdicl'Apii, 137, .'38^ 
conflicting decisions, 147 
consent orders, 140 
diflerent title, 122 
titles, 134 

dismissal of former suit, 144 
effect of apjKjal, 139, 1 15 
cr parte decrees, 140 
father of joint Hindu family. 130 
finding inconel iisivc*. or not on merits, 143 
on unnecessary issue, 1 4 7 
foriiKU* hearing and decision. 142 
Hindu widow, 120-128 
how bar constituted, 118 
identity of cause of action, 121 
parties, 124 

imiuaterittl matter, and obiter dbia, 119 
joint and several liability, 130 
contractor, 129, 130 
wrongdoej's, 129, 130 
I'unuivan, 131 
lessor and lessee, 133 
maintenance suits, 147 
manager-guardian, 132 

of joint Hindu family, 131 
matter constructively in issue, 119 
minor, 132 
mortgagor, 133 
ofrule, 99, 118-150 
omission to grant relief, 123 
partition, 129, 134 
persons not party to suit, 124 

classes of same, 124 

point not raised, 121 

presumption as to juiisdietion, 141 

jirivity, 125, J25« 

public and private rights, 100, 130 

representation, 120 

shebait, 132 

sou in joint Hindu family, 130, 131 
suits in diifercut capacities, 120 
unoertain allegation, 119 
withdrawal of former suit, 145 

foreign judgments, lOO, lOl, 147-154 ; and see Foreign Judomen'IS 
generally, 99-104 

effect of, on cause of action, 102 
English doctrine of, 101 
in former (^odos, 102 
on what jiloa based, 103 
test of, 102 

identity of relief not material to, 98 
independent existence of principle, 20 
leading principles, 113 
matter of substance, 118 
meaning of “ Court ” in Sect. II . . 104 
“former suit,” 99 
“ try,” 104 

not affected by mistake of law, 109 
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JtES% J (PDJC. I TA — continued 

not rostrictod to issuos of fad , lUO 

operation of rule, 91 

rule of (Sect. 11), 99, 100 

Sect. J J. distinguished from Sect. 47. . Ihri 

wlien fllaint rejected for default of appearance in iMamlaldai^B Com t, 723 
relief deemed refused, 123 
wh(*her rule applicable to appeals, 104 

RESCISSION of special leave ^ a])])eaT< 439 

RESIDENCE, actual, 172, 175, I'i? * ^ 
and ap^Kiarance in person, (540 
arrest outside jurisfliction, 491 
Insolvent Act, 1 77 * 

plaint, 695, 097 

service of summons, 641, 042, (518 
at more places than one, 178 
cliango of, pending suit, 78 
contemplated by Letters Patent, 179 
distinguished from “dwelling,” 175 
mennwg of, in security for costs, 1085 
' term, 175-179 

of defendant, and jurisdiction, 152 
• place of suing, 158, 172-179 

out of British Inctei, and .security for costs, 1084 
period of, 178 
temporary, 178, 179 

and place of suing, 172 
voluntary, 172, 17(5 
when permanent, 178 

RESIST ANCE»to execution, 340 

to possession of immoveable inojicrty, 1('35-1040 

RESTld’UTION, 497-503 

of conjugal rights, decree, for, 926-930 
^ on reversal or variance of decree, 475-503 • 

order for, and appeal, 48 

security, 922 
security tor, 503 

• and appeal, 1272, 1273 

RESTORATION of appeal, 1285-1288 
of suit (after dismissal), 753 

RETENTION of jurisdiction, 97 

REITIREMENT of next friend, 1 14 1 
of guHrdian to suit, 1145 

^RE-TRANSFER of suit, appeal, or proceeding, 193 

RETURN of documents (0. XIIT.), 805-813 
* of jJlaint, for amendment, 621 

* when suit in wrong Court, 713-715 
^ puruliase-monoy, 1027-1029 

REVENUE Acts, and bar of cognizance, 86 
Court, 27 

^ and Code, 61, 62 
dclined, 61 
jurisdiction of, 73 
no suit on rent dticrcc of, 93 
officer, jurisdiction of, 99 

REVENUE-PAYING land, and petition, 888 

REVERSAL of decree, and recovery of amount recovered, 94 
restitution on, 493-503 

REVERSIONER, and Hindu widow, and re.? Judicala-y 126-128 

REVERSIONERS, suit bv. and ioinder. 612 
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REVIEW, 860-803 

and decrtH' against minor, 1362 
C.C pftrla decree, 773, 774 
order for adjournment of hearing, 838 
signed and dated judgment, 8()0 
a]>[)lieatioii for, 861 

and transfer of suit, 198 
by minor not pro^jerly represented, 1139 
in case of consent decree, 281 , 

ilelined, 381 ^ ' 

distinguislied from appeal, 381 • 

of order concerning leave to apm;al to tins Privy ('t)uncil, 440, 1357 
r(‘view, 1378 ^ 

fO. XLVII.), 1355-1379 
(Part Via.), 457-180 

IIEVISIOX', 865 

and jurisdiction of High Coml, 458-468 
Rent Recovciry Act (Madras), (K) 
want of jurisdiction, 470 
of order amending decree, 864 

rejecting application to sue as pauper, 1153 
refusal of summons to witness, 826 
(Part VIIL), 457-480 
submission for, J352 

ill common, and res judicata^ 100, 136 
meaning of term in Sect. 2. .35 
of a civil nature, 84, 85 
appeal, how given, 29 
the parties, 39-12 
to begin at hearing of suit, 842 

in hearing of appeal, 1281 
immoveable ])ro|Kirty, and place of suing, 158, 164 
“ to sue,” defined, 1046 

taken away by implication, 92 

lll'L’ES, religious, riglit depending on question as to, 65 
suits relating to, 65, 86 

RULES (Pari X.), 483-488 
deliued, 35 

of prcjeediire in <leIegatioii of execution to Collector, 328 
nature of, 14 
deci'iioii on EuglLsh, 12 


S.4L.UIY and aUachment, 293, 294, 295, 296, 301, 302, 945, 946 
suit for, and jurisdiction, 189« 

SALE, adjournment or stoppage of, 985, 986 
amendment of decree after, 862 to 
and decree amended after, 861 
defaulting purehasor, 986 
disputed debt, 983 
express warranty, 320n 
incumbrances, 982 
jurisdiction, 169, 170n 
land outside jurisdiction, 897 
officers therein, 991 

purchaser not implicated in fraud, 250n 
retention of price after restitution, 601 
auction, and party selling property of another, 32 Iw 
by Collector in execution, 1475 

Nazir unaware of postponement, 977 
public auction, proclamation of, 977 
puisne mortgagee, 1162 

sheriff, distinguished from sale by registrar, 2G0a 
whom conducted, and how made, 977 
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8 A LE — continued. 

* o^tifioato of, 1029, 1030 

and right of action, 31 6w 
effect of, 318» 
fraud vitiating, 249, 249n 
in execution, 976-1044 

• and Ua penden<i, 932 

of decree subsequently reversed, 772 
maferial irregularity in, 68 
ijiode of making proclamation, 9;^3 
mortgage, final decree in, 1166 4 ^ ^ ^ 

preliminary decr^sc iif, 1 J 6<» / ’ 
objections as to nature of possession, 256 
of goods, and delivery, 189 ^ 

immoveable property, {jp8-1040 

and bid by co-sharer, 1002 
certificate, 1029 

defaulting purchaser, 999, 1001, 1 002 
re-sale, 1002 
resistance to, 1035-1040 
return of purchase-money, 1027 
setting aside, 1004-1021 
time for payment, 1000 
by what Courts, 996 
occupied by debtor, and delivery, 1031 
tenant, and delivery, 1033 
postponement of, 997, 998 
when to become absolute, 1021 -1027 
land, and rules made by Local Government, 327 
mortgaged immoveable property, and place of suing, 158 
moveable property, 991-996 

agricultural produce, 991 
and delivery, 994 

transfer of shares, etc., 995 
irregularity in, 993 
negotiable instouments, 992 
of party summoning witness, 828 
share in corporation, 992 

on close holiday, 20 In 

order refusing to pass order for, 266ai 

plac^ of, 981 

and oarryiug on business, 182 
private, distinguished from Court sale, 261 « 
property not liable to, and execution, 242, 24 2n 
setting aside, 1010-1021 
stay of pending appeal, 1273 
time of, 981, 984 
to d<«rcc-holdor, 988-991 
under decree, made without jurisdiction, 1013 
validity of, and fraud by plaintiff, 1024 
^ithout disclosing charge, 3207}. 

SALEABLE, ifttercst, 1021, 1028 

SANCTION, consent of minor’s guardian without, 265« 
of execution by transferee of decree, 907, 910 
Governor-General in delegation of execution to Collector, 327 
49 suit in public trust, object of, 356, 367 

SATISFACTION of claim and payment into Court, 1081 
Be|ting aside ex parte decree after, 766 

SAVING, and ^ovinoial Small Cause Courts, 62 
of CSiartered High Court, 1882 
inherent jurisdiction, 507, 508 
present right of appeal, 509 
4. .59, 60 

suits ^ establish right to attached property, 965 
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SCANDALOUS counter-claim, 

matter in bills of costs, 07() 

memorandum of aj^pcal, 18/», 12r)‘j 
pleadings, (UO, 071 

SCHEDULED district and Sect. 17. .108 
districts, 32 

SEAL, use of, for signature, 58, 59 

“ SEALING UP ” privileged portions of doetimints, 79L 

SECOND appeal, 397-422 

and llongal Tenancy Act, 20 Sm 
construction ofllocument, 415 
matter of jurisdiction, 419m 
at instance of auction purchaser, 208« 
objection to jurisdiction, first taken on, 15G« 

(0. XIJT.), 1323 

SECRETARY OF STA'J’E in (^luncil, and body corporate, ISO 
Jialulity of, to be sued, 77 

SECTIONS OF CODE— 

1.. 31.32 

2.. 32-59 

3.. 59 

4.. 50-01 

5.. 01 

0..02 

7.. 02, 03 

5.. 03, Ot 

9.. 05-95 

10.. 95-99 

11.. 99, 100 

12 .. 100 

13.. iOO 

1 4.. 101-150 
J5..150-I5S 
JO.. 158-107 

17. . 107-170 

15. . 170, 171 

19.. 171, 172 

20.. 172- UK) 

21 .. 190 

22.. 190 

23.. 1!K)-]9;{ 

24.. 193 -200 

25. . 200 

2i\. .200-202 

27.. 202 

25.. 203 

29.. 203 

30.. 203 

31.. 204 

32.. 204 

33.. 204 

34. . 204-207 

35.. 207-218 

30.. 219-227 

37.. 228 
,38.. 229, 230 
.39. .230 

40.. 231 

41.. 231 

42.. "32-234 

43.. 234 

44.. 234. 235 

45.. 236 

40. .235, 236 



INDEX, 


663 


"Sections of code — 

O 4^.. 230-208 

48.. 208-271 
49. .271, 272 

50.. 272-278 

51.. 278, 279 

52.. 2?7?^-2S.3 

63.. 284 
54^.284-280 
(i5. .280-21K) 

50.. 290 
,57.. 291 

58.. 291 

69. .292-29.3 
00. .293-305 

01.. 305, 300 

02.. 306, 307 

03.. 307-310 

04.. 310-3 15 

05.. 3 15-322 

60.. 322-327 
67 . ^27 

68.. »27 

09.. 328 
7£‘..328 

71.. 328-330 

72.. 330 „ ^ 

73.. 33 1 -3 40 

74.. 340 

75.. 341 

70.. 341 
7J. .341 

75.. 342 

79.. 343, 344 

80. . 344-347 

81.. 348 

82.. 348 

83.. 348, 3 19 

84. . 349, 350 
8.7. .350 

80.. 35 1-353 
87 .*353 

88. . 351 

89. . 355 
<M). .355 


91.. 365, 350 
9^ .*.350 
93. ji)50-37() 
94^.377 

95.. 378-380 
i<)0..381-.39l 
%7#. 39 1,392 

98. . 392-391 


99.. 394 -397 


100.. 397 

101.. 397 

102.. 417-422 


3.. 422 


104. . 423-420 

105. . 426-430 

100. . 430 


l(]fr..430 


108.. 432 

109.. 434 

110.. 434 

111.. 434 

112.. 435 

113.. 467 
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SKCTIONS OF rom—i'onlinml. 
lU..4r)7 
jir)..4r)8-4H(k 
ll(i..481 

117. . 48] 

118. . 481 
no.. 481 

120.. 482 
12!.. 4811 

122.. 483 ■ 

12:1.. 483 

124.. 484 

125.. 484 

120.. 484 

127.. 485 

128.. 485 

120.. 48G 

130.. 480 

131.. 480 

132.. 480 

1.33.. 480 

1 34.. 400 

1 35.. 400 

136.. 401. 402 

137.. 403 

138.. 403 

130.. 403 

140.. 403 

141.. 404-400 

142.. 400 

143.. 497 

144.. 497-503 

145.. 503-500 

140.. 500 

147.. 500 

148.. 506 

140.. 507 

150.. 608 

151.. 508 

152.. 500 

153.. 500 

154.. 500 

155. . 500 

150.. 500 

157.. 500 

158.. 510 

FOURTTY and arrest before judgment, 1184 

and judgment-debtor about to be declared an insolvent, 287, 289, 290 
leave to defend in summary procedure, 1180 
stay of execution, 922, 923 
temporary injunctions, 119.5, 1202 
by Receiver, 1215 
for apjwarancc of witness, 204 

costs, by retiring next friend^ 1144 
in appeal, 1275-1279 

to the Privy Council, 1334-1337 

divorce, 26 

(0. XXV.), 1084-1087 

effect of failure to furnish, 1084, 1087 
when may be required from plaintiff. 1084 

restitution, 503 

and appeal, 1272, 1273 
in apj^al to the Privy Council, 1340 
btay of execution, 022 ' 

in attachment before judgment, 1186, 1188 
receipt by next friend or guardian of suit, 1140 
Small Ca\ise Court, 63 

on application for certificate of administration, 388 
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vcbuacci ui a,\;bion agaiiuit separate defendanta^ 587 m 
c€»BtB, 214, 215 
defences, 730 

possession of share, decree in suit for, 887 
suit and execution (Sect. 47), 23«> 262, 263 
* * fraud affecting sale, 249 -262 
for partition, 168m 
» to set aside <iecree, 766 
trials, power to order, 611, 024-r{i26 

and ap))ellhtc C'oun>^2G ^ 

SERVANT not a nieinbor of fa,ni5ly (service iff summons), 046 

SERVICE of copy of cross objection, 1290 

of di'aft of document, or yf negotiable instrument, 930 
notice in appeal, 1280-1284 
rders, notices, and other .locnments, 1380 
rocesfl, 1380 

rooesB on recognized agent, 634 
pleader, 635 
ummons, 202, 203 

and minor, 643, (143/#. 

** railway officials, 641 « 

foreign, 203 

in another provinee, 203 
l^iuchistan, 654m 
suit against firm, 1114 

notice in same, 1121 
1 corporation, 1110 
. V., (til -6(50 

defendant appearing before, 762 

refusing, or not found, 610 
delivery or transmission, 641 
duty of serving officer, 669 
endorsement in, 649 
examination of returning ollieer, 6,00 
in foreign territm-y, 6,5(5 
mode of, 042 

on Civil public officer, ole., (558 

defendant in another jurisdiction, 653 
jirison, 665 

out of British India, 656 
male iiiemljer of family, 616 
several defendanls, 612 
soldiers, 668 

wrong iKTsoii of similar name, 823 
jiersonal or on agent, (tl4» 646 
substituted, 660-663 
substitution of letter, 669 
whi'ii dismissal where none, 761 

through Small Cause (Jourt, 653, (564 
pt^rson ih, and actual residence, 176 
personal, i iglit of, and attachment, 293, 300 


SBSL'*OFE, and cosis not awarded, 216, 217 m 

and decree incu liable of being enforced, 216 
cross-decree, 914, 916 
j distribution of assets, 334 
appeal from decree in case of, 888, 889 
decree-holder (purcbaBing)’entitled to, and deposit, 999 
decree in case of, 888 

equitable, iu excess of pecuniary jurisdiction, 71 
in ealotdation of mosne-pr^te, 876 
purchase by decreo-holocr, 988, 989 
of costs, 216-217, 856,8^ 

* against mortga^-money, 210n, 216 

purenase-money, 19 
(0. Vino; 734-746 
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SET-OFF contimmd, 

(0. VIJl.), and ascurtaiiied aum, 740 

lien for costs, 745, 745» 
unliquidated damages, 740, 741 
by agent, 889 , 

executor or administrator, 743 
defendant’s jioaition in claiming, 738 
defined, 730 
disallowance of, 739% 
diatingiiislied from a plea of |;;j»^W‘nt, 7^0 
eouf^A-elaiim 73J 
rocoupmeiit, 730 

effect of, |34, 744 
equitable, 737, 739, 739w 
general jirinoiple of, 737, 737« 
jurisdiction in, 743 
illustrations of, 735 

meaning of “suit for recovery of money,” 739, 740 

must be specially pleaded, 743 

mutuality of debts, 7 42 

nature of, 742 

object of allowing, 742 

on separate grounds, 735 

particulars of, 734 

parties acting in different characters, 743 
light must bo statutory, 730 
sums legally recoverable, 742 
what is essential to, 743 n 

SETTING ASIDE award in arbitration, 14(i7 
consent-dcorco, 387 
dcoroe cx parte, 7()4-774 

after satisfaction, 700 

and appeal, revision, review, 77.** 

” Court,” 769 
” decree,” 709 , 

•• due servi(!e,” 708 

effect of non-compliance with terms, 772 
execution-proceedings, 700 
Presidency Small Cause Courts Act, 760 
sufficient cause, 708 
effect of, 772 

limitation and burden of proof, 707 
not without notice, 774 
object of rule, 704 
on application of defendant, 704 
proof, how given, 768 
terms and discretion, 772 
to whom relief given, 771 
ways ill which decrees set aside, 705 
decree in summary proccduie, 1181, 1182 
dismissal of suit, 753, 754 
injunction, 1210, 1211 
sale, 1010-1021 

of share in appeal, 1207 

SETTLEMENT of issues (U. XI V.), 813-822 ; and see Issues 

SHAKE in a corporatiim, sale of, 994 

what hi deemed included by, 35 

in moveable proiau ty, attachment of, 945 , 

(uiidi Tded) in immoveable property, and cxecuyoti, 931, 932, 1002,11003 

8HEBA1T, and attachment, 301 

claiming land as such, and mesne-profits, 872 

nonjoinder of one, 543/i 

suit lor deelaration of title to 103 
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SHElUte’F acting vlira nre,'-- or not, 

payment to, of attached debt, ;{36w 

Halo by, distinguished from sale by Registrar, 2Wn 

seizing property of third partj% 904w 

SIGNATURE and initialling, 50 ^ 

and sealing, 69 

dq^ect as to, in plaint, i56%n ^ 

^in Code, when includes stamping, 35 
* meaning of “ person riferrcd m>^JliO 
of admissions, 804 ^ ^ t 

amendment of application for execution, 912 

memorandum of appeal, 1263 # 

application for execution, 902 

order tor sale, 978 
to sue as pauper, 1151 
appointment of pleader, 636 
award in arbitration. 1466 
decree, 866, 866 

in appeal, 1318 
deposition by .Tudg<% H4 1 
jaagment, 853 

in appeal, 1311 

memorandum of ap]x*al, 1260 

evidoinr by .Tu<li>e, 815 
plaint ly^h i^), XXV U., Il0(i 
pleading in suit by eorporation, 11 10 

or against firm. 1113 

pleadings, 66<]-6(i7 
process for exeeution. 020 
^ ' summons, 637 630 

SILENCE in decree ns 1<i further interest, 204 
SIMUT;rANEOUS execution, 017 

SkMALL CAUSE instituted in ordinary Court, and seeonil appeal, 410 
Court, 26 

and apjieal, 417-422 
attachment, 1187 
award of costs, 210 

ease in whiidi account to bo taheu, 42 Iw 
exception from First Schedule, 1383-1381 
reference, 1350, 1352-13.54 
suit for refund of assets, 340 

in High Court on decree of, 93 
summons, 640 

concurrent jurisdiction with Munsif, 167 
Court deemed to be (iSect. 24), 103 
exoIii8iv(^ jurisdiction of, 73 
finality of order in, 147 
, form of judgment in, 854 
in Sect. 24.. 100 
jurisdiction of, 73, 471w 
Mofussil, and jurisdiction to review, 1367 
no suit in, on its own decree, 03 

decree of Subordinate Judge, 03 
Presidency, 61 

and saving clause, 63, 64 
not affected by Sect. 2, .61 
Provincial, and saving clause, 62, 63 
• jurisdiction of, 164 

suits cognizable byj 419 
transfer for execution to, 807 

SOLDIER, service of summons on, 668 

SOLICITOR, and costs clue from client, 216 
Hen for costs, 216n 
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SOVEREIGN Prinoo, anrl suit by or against, 349-353 

minor, eto., 1148 
personal privilege of, 352 


SPECIAL appeal, 400 

and grounds, 1262 ' 

disallowance of costs, 21 In 
Case in arbitration, 1406 k 

(0. XXXVI.), llTfl, 1178 y 

ciroiimstanccB, ground for setting aside si^nfiiry dec^fee, 1181, 1182 
defences, 730 ‘ 

jurisdiction, 22-35 

Courts of, 

in actionable wrongs, 171 
saving of, 69, <10 
law, saving of, 59 

leave in apjioal to the. Privy Council, 438-430 
procedure, saving of, 60 

SPECIFIC denial, and dealing in written statement, 730, 732, 733 
enactment, when none, 16 
])erforraance, and cause of action. 598«, 600 m 
execution of decree for. 026, 027 
suit for, and bar of suit for damages, 601 
joinder, 666w 

relief, a[)pointment of Receiver is form of, 1221 

rules, when none, Uv/< 

terms in gift of jurisdiction, 68 

SPECIFICATION of documents in Sjieeial (W, 1175 
of points in addit ional evidence. 1310 
share or int^ei est, and attachment, 905 

SPLIITING of action, and iastalnients, 594« 
cause of action, 575. 675?^ 

STAKE HOLDER and interpleader, 1174 

stamp, and iiresentation of plaint, 202 
and sale certificate, 1030 
in eases of alternative relief, 80w 

plaint, insuflieienev of, 715, 718, 719 
revision of exclusion for want of, 474 n 
want of, 412 h 

STAMPING, when included by “ signed ” in (\xle, 35 

S'PaTE, Act of, not regarded as foreign judgment, 161n 

SI'A'rEMENT by plaintiff accepting ]>ayment into Court, 1081 
in plaint, contents of, 701-703 
reference, 1349, 1350 
of grounds by Judge, 33 
object ami reasons, 5 
reasons at first hearing, 853m 
writUui, admissions, 734 

amendment of, 18 
and apt>earance, 746 
set-off, 734-746 
subsequent pleadings, 745 
oonleesion and avoidance, 730 
(lamages, 732 
default in presenting, 746 
evasive denial, 732 
general issue, 731 

matter alleged in, and estoppel, 110 
nature of, 728 
of defence (0. VllL), 727 
point of substance, 733 

separate and inconsistent defences, 730 , 
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written, specially pleaded defence, 730 
specific dealing, 730, 731 

denial, 730, 732, 733 


time for presentation of ^72 7 
Ixeeution Oourt, 207»i 


STAY by Execution 
in reference ' 
of ^ecution 



in appeal to. the !^ivy Council, 133!), ljJ41 
summary procedure, 1 1 81 
pending suif^ 892 
of proceedings, 47, 48 

by the Privy Council, 1342 
sale by Collector, 330-331 
pending apyieal, 1273 
suit, and execution-proceedings, 90 
identity of parties, 99 
relief, 98, 99 

jurisdiction to grant relief, 99 
Us 95-99 

matter in issue, 97 
l)cu(^g appeal, 98 
geusHkl jurisdiction in, 90 
on agreement for arbitration, 1409 
priority, and suit allowed to proceed, 97 
rule as to, 95 

% docs not bar institution of suit, 97 
ftmdii^ apiieal, 1207-1274 

appointment of new next friend, 1 145 

5TIPEED, and attachment, 293, 301 


5TCPULATION by pleader, 031 « 

STOPPAGE of sale, 985, 98() 

STRANGER-, right of, not affected by attachment before judgineni , J 190 
to guit, dispossession of, 932 

STRIKING off ap])lication for execution, 900-9<i3 

petition of apfieal to the Privy Council, 1337, 1339 
out embarrassing pleadings, 705?< 

J)arty, 545 

• pleadings, 070-073 

8UBJE<iWdATTER, and place, of suing, 158 
and jurisdiction, 70, 71 
^rlistinguished from cause of action, 521 

• *dwation of jurisdiction over, 70 

how ooustituted, 70 
determined, 80 

• meaning of t<.‘i‘fn, 68/7, 71 
of suit, defined, 1072 


SUBMISSION for revision, 1362 

SUBORDINATE Court and High Court, 21 
Court declining jurisdiction, 21 
• and transfer of suit, 195 

, .rulings of High Court, 11 
Judge, jurisdiction of, 79 # 

SUBORDINATION, and transfer of suit, 198 
^ of Courts, 61, 69 

and review, 469 

SUBSISTENCE-ALLOWANCE of imprisoned debtor, 935 
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SUBSISTING decree, meaning' of, 319?i 

SUBSTANCE of issues to be regarded, G80w. 
point of, 733 

SUBSTi'I'U'^rET) service of flniiimoiia, G5lM>53 

SUBSTITUTION, distinguished from aniendmenijif decree. SGl' 
in appeal of manager of temple for idol, ()mw 

Secretary of Statd for Magisljitto*. (iSSw 
of assignees pendents litfi, 530, 530/1 
beneficiaries as plaintiffs, 1127, ItIIs 
letter foi summons, 659 
plaintiff by (Joint, 54?J, 549 

SUCCESSION by licirsbip and re])resentation, 275 

SUIT, and appealable value, 434, 450, 451 
and exiuuition proceedings, 43, '14 
insolvency j^roceednigs, 14 
as re])resentative, 708, 709 

by and against military men (0. XXVIll.), 1108, 1109 

eluiiige of ebaracter of, and amendment ol jdcadmg, 090~()94 

Oonduet' of. 570 

eoiistrnciion of term, 19i> 

deterniinatiun of suliieet-matter and value, 80 

dismissal of, distinguished from rejection of plaint, 718 ^ 

on noii-appcaranoc of plaintiff, 751, 762, 754, 758, /51V 
disposal of, at first bearing (0. XV.), 823-824 
effect of withdrawal, 30 
end of, 109 

Rx-nontradUf and notice under Sect. 80. .346n 
for compensation (Sect. 95) barred bv award, 37H 
land, 100-105 

mesne-profits, nature of, 871» 
money, moaning of term. 1080 
recovery of money ami set-off, 739, 740 
sale (mortgage), 1 109 
foiiner, meaning of term (Sect. 11), 54 
frame of, 0. If , 573-028 
general power of transfer, 193-200 
guardian for, and minor, 1133-1137 
hearing of {(). XVTII.), 842-849 
identity of, 100 

in name ot wTong jilaintiff, 545 
instituted in Court without jurisdiction, 74 
institution of, 200-202 
interest after, 204- 200 
befoie, 204 

matters for dctei miiuition in, 71 
meaninc’ of term, 105, 100 

in O. 1 1, (frame of suit), 577 
(Sect. 24), 190 

miscellaneous proceedings not, 45 
not defined, 43 
on foreign judgment, 93 
parties to (C. T.), 611-572 
proceedings held not to lie, 106 
questions involved in, 505-607 
representation of beneficiary in, 1127 
restoration of, 753 

revival of, administration not necessary, 710 
scope of term, 43 

(Sect. 10), and proceeding in execution, 97 ^ 

separate, and execution (Sect. 47), 236, 262, 253 
as regards separate causes of action, 107 
stay of, and lift pe7tden8, 96-99 
to recover partnership debt and joinder, 603n 
transfer of (Sect. 22), 190-200 
valuation of, 80, 81 
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SdUIi^— mM€d . 

when Courts have juiisdictioif to try, tio 
of civil natiii’c, (>5, 81, 85 
W Hiid cognizability, 85 

where to be instituted, 79, lA 
* wifhtlrawal of, 193 -199 ; aiicrsec Suits 

SUITS by aliens, 1 

f)y CO -sharers and joinder, 5()A \|^ 

€ or against foreigi|and ngf iJ^ubTS, 348-353 

Governnient^fO^^^icers, 331-348 
Hindu, at^utli, and Joinder, 5(547? 
cognizable by Small (kuse (^ourt, 419, 420 j 
consolidation of, (527 • ^ 

deemed to bo for iniin%veable property, 1(50 
in particular cases (Part IV.), 343-353 
respect of mortgages, and joinder, 5(54?? 
order conlining, (52(5 

y) 08 tponement of, ])cnding test action, (528 
proceedings which are not, 106 

which are to be instituted where subject-matter, 158, 159 
_ i Wtthdrawal and adjustment of (O. XXIll.), 106(5- 1080 
^TMMAflY dismissal of appeal, 1279 

procedure on negotiable inslruiiients (0. XXXVII.), 1 1 7(5-1 182 

SUMlSoNS, dismissal for default in serving, 752 
ftu‘eign, jpivi^ of, 203 
in pj'eparmg proclamation of sale, 978 

summary procedure on negotiable instrument, 1179 
issue and service of, 637-660 ; and see Sbuvioe ok Summons 
serveo of, in suit against corporation, 1110 
^ firm, 1114 

to ^^I)pcar and answer claim, 202 

consider sufiicieney of affidavit of document^, 79) 
defendant (Sect. 27), 202 
give cvidciiec (0. XVI.), 825-83('> 
power to issue, 203 

* produce, power to issiu*, 203 

witness (Sect. 31), 204 

costs of second, 773/? 

SUNDAY, and presentation of plaint, 200 

arrest on, under process of a Mofussil Court, 288 
local inquiry on, 201 7/ 


SUPERSESSION of decree, 499, 600, 500/? 

SURETY. See Seouritv 

* and Small Cause Court, (53 
«lipschargc of, 289 
execution against, 504 
in arrest beforo judgment, 1184, 1185 

# ® /)rder against, and appeal, 48 

SURGEON, and carrying on business, 180 

^JTMBOLICAD POSSESSION, 90//, 94//, 932 
and cause ot action, 2427/ 
limitation, 1032, 1035 
second suit, 36 
• not dispossession, 1044 


TAlSiSANA, failure to deposit, 761 

TALUK, sale of portion outsidefjurisdiction, 227>i 
situate outside jurisdiction, 169» 

TALUQDARS, Acts for relief of, 87w 
and mesne profits, 874 

conpottitteo of, not a Court under Sect. 11 . . 104 
(0udh),j8uit by, and amendment, 689n 
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TATOHAN c'oiinnunity, suit on lx;half of, 3G3« 

TAXA'J'JON of L'osts by dissenting trnstee, 209/<. 

^E(;H^U(;AL objections, 14, 700 

as to jurisdiction, 171 
sense ami construction, 9, 1 1 

’rHKJHNK'ALlTY and execution ]>ro(:eed^ngs^G4|^^^^^ % 
avoidance of, 13 

'J’KMPLK, interest of worsliipfKjrin, 359a 
rights of worshipiKT in, 359 
selieme for managt'inenl of, 3G1 

^J’EMPORAUY injunetions (0. XXXIX.), 1195-1214 
r(‘sidenee. A'er Residknck 

and ]dace of suing, 172 

TENANT and interpleader, 1 1 73 

in eonnnon, and joinder, 543« 

TENANT'S (register(*d), decree against, and res judicaia, 133 

TENDER b(‘.for(! action, and ])ayment into Court, 1082 
(if expenses of witness, 827 

TERMS on wliieh cjt parte decree set aisidc, 771 

ol iion-coinpliancr with same, 

TERRrrOKlAli jurisdiction, 152, 153. S(f Local 

TES r action, postponement of suit jMoidinc, 928 
for joinder, (^5/1 
in bar by former suit, 584/4 
res judicata, 113 

of applicability of Sect. 47. .253 

( 'ourt in application for transfer oi suit (Sect. 22), 102 
defendant’s apixjarancc, 748 
identity of cause, of action. 121 

suits (in res judicata), 117 
jurisdiction m pfrsouam, 197 
nieaniiig of Code, 9 
relevancy, 784 
re i judicata, 103 

to distinguish decree on merits from proecssual order, 42 
whether additional evidence should be received on appeal, 1 308 
adjudicat ion is order or decree, 35 
decree against Hindu widow binds reversioners, 280 
is final, 444 

matter should have been in issue, 121 

TEST AMEN'r ARY jurisdietion, 25 

]>rocednre in, 25, 25/i 

TIME, admission of appeal after, 1294 
enlargement of, 509 
for insiieetion of documents, 795, 799/i 
how counted when decree confirmed oil apjxal, 859 
priority in, and stay of suit (Sect. JO), 97 

TITLE, and cause of action, tK)S, 608w 

sale certificate, 315-319, 315w-3l9n 
stay by Us pendens, 95 
deeds of mmoveable property, 162, 163n 
(lecisioii by Revenue Court not a bar, 114n 
on, 73n 

incidentally questioned, and suit for land, 163n 
<3f auction* purchaser, 315-322 
Code, 1 

party in plaint, 997-099 



qu6fiition of, ftnd spoci&l ap}.K 3 iu^ 4 dn 
^ what is a different, 1 22 

same ancNtMhrent, and res judicata, J34 
# Rhoij;,^f Code, 31 | 

to restitution^ 1 , 602 f 

varying relionlf Hiproof of, 4«n 


TITI^ES, alternative, 704 ^ 

inconsistent, 704 ^ f 

m ^ 

TOLLS, recovery of, and immoveable pro'jjfity, 105 


TORT, action on ; the essentfelt^, 171 
act of ouster separate, .TOO 
and cause of action, 1 86 
as a general rule, separate cause of action, 568 
connected with contract, 680 
unity of title t o property injured, 689 
compensation for, and Sect. 19. . 171 


'i;gRTr, ^utinuing, and cause of action, 692 
on llitferent properties, 592 


TRADfiC, carrying on, 633 

• TRADTN(LNA!l^^ s#t against |>erson who uses, 1 120 

TRANSFER of business, 608 

of case and review, 1307, 1308 

decrees for execution, 230-234, 897, 898, 899 
and limitation, 231, 232 
» to Court in another province, 231 
subject to equities, 271, 272 
execution to Collector, 327-33 1 
^jurisdiction by High Court, 108 
liability of judgment-debtor, 50 
rights before or after decree, effect of, 268 
suit (Sect. 22), 190-200 

and application for review, 198 

disqualification of Judge, 190, 19071 
« pendency, 197, 198 

Small Cause Court, 199 
special jurisdiction, 198 
subordination, 199 

« by Governor-General in Council, 200 
evidence in, 848 
^ record of reasons for, 190 
. on misconception of fact, 196 
under Letters Patent (clause 13), 194 

TRANSFEREE of rights before ox after decree, when a representative, 257, 258 

tbInsla- l'ION in appeals to the Privy Council, costs of, 800« 

interest on same, 800n 

ffiANSMISSION of documents in appeal to the Privy Council, 1 338 
of order of the Privy Council, 1343, 1344 

TlUm^ERSE, in defence, 730 


TREES and immoveable property, 61 
^ • unsevered, and execution side, 248n 

TRESPASS, to property in plaijjiiff’s possession, 167» 

TRESPASSER and mesne-profits, 873, 874 

TRIAL, meaning of term, 199 

motion for temporary injunction treated as, 1211 
separate, power to order, 511 
^ sepaxa^ €24, 626 
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TRUST, chajiiiable, and Knj^lisi Equity, 370w 
express and constructive 371 

^ for public purpose of ohaf Hable or religious nature, 366~37(» 
public and private, 370, 
whether public, 370n 

TItUSTEE, and security for costs in suit by pauperfj 1 150 
'■ bar by former suit bv, 305n ^ 


i<up^.i 1 

L 


costs of, 200, 209w 

dc «o a position of, 308 ' ^ 

distingiiishefl from truste^Vf^constSiVctiye trust, 371 
refusing or.unablc to sue, 1 120 ^ 

removal of, 373 i, 

.suit by or against ((). XXXI.), 1127, 1 128 
for removal of, and joinder, 505»/ 
to remove, when brought, 373w 


UMPIRE in arbitration, 1400 
UNC'lilR7’ATN allegation on record, 1 10 

I JNCRUTALNTY in decree for lecovery of immoveable property, 807 
of local limits, 170, 171 ' 

IJNDWRVAUUATION of suit, 718 

IJNfFORMITY of decisions, importjinee i»f, lOi/ 

UNNECMSiSARY matter in ]deadings, r>7( 

UNtSOUNl) mind, persons of, suit by nr againsi, 1117, 1148 

Uj^AflE having the force of law, 400, 410 

USRR, right of, is question of fact, 400 


V AK AhVTN AM A and presentation of appeal, RjfiO 
filing of, is not appearance, 74{) 

' VAKIL and compromise, 1U75, 1070 
• and rlefinitioii of pleader, 57, 58 

presentation of ap]x;al, 1259, 1200 
included by definition of pleader, 34 
practising before the Privy Council, 68a 

VALIDITY of appointnuMit- of dudge, OSii, 66 

VALUATION and joindei of tianses of action, 622 
and jurisdiction in apj'cal, 386, 450, 461 
pecuniary jurisdiction, 1 57 
proclamation of sale, 982 
suit for perpetual injunction, 461 to 
for Court fees and for jurisdiction distinguished, 451 w 
of attached property and appeal, 983 
suit, 80, 83 

and appeal, 84, 84 'to, 721,, 722 

raosne -profits demanded by plaint, 84w 
suite (mode of), 80, 81 ’ 
question as to clause, and appeal, 39 to 
subject-matter not capable of exact, 81w 

VALUE and transfer of suit (Sect. 22), 192 
aggregate, and appealable value, 453 
appealable, and damages claimed, 452n 
when {^tial relief given, 463 
estimated, in Special Case, 1175 
inquiry as to, in appeal to the Privy Council, 1833 
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^ '-corUinued. 

of mo8ne-j)rofits Hubscrtuent to suit, and appealable value, 452 
suit and hirisdiction in appeal, 83, 84 
• Valtmtion Act, 83 


how^terminm, 80 
• * in appeal to tl& Privy Council, 

4 ■ ft 


451-453 

and consolidation, 1332, 1333 


4 6 

# proclamation of sam 982 f ^ 

f^AMANCE between 8pcci^^8crc(‘^^:^jiiigni<int, 117w 
of decree, re8titutio^n,^^;w3 /» 
injunction, 1210, 12JT^ 
slight, between plaintiff’s pleading and evidence, 080 

i^ERTPICATlON of applicat&n for execution, 902 

order for salt-*, 978 
to sue as pauper, iJ5i 

objection to, 069 
of pleadings, 066-070 

in suit by corporation, 1110, 1112 
or against firm, 1113 
defendant or judgment' debtor, 50 

VESTING order^ 090 
VEXiftlOyJ?’ jtion and costs, 213 


WAIVER and appeal, 415, 41 6« 

and Court without inherent jurisdiction, lOSn 
of (Infect in signature of plaint, 007 
• iijogularity in suit by minor, 1 131 
lack of verification, 0(>7 
* local jurisdiction, 08w, 

objection to jurisdiction, 09, 151 » 

^ proclamation of sale, 980 

^ use of deposmoDS, and apjioal, 4 1 5, 410 

WAN'r of jurisdiction, 14, 08-70 * ‘ 

estopiiel from pleading, 70, 70« 

WARRAN'J^in execution, 920 
m^RRANJ'Y of title and sale, 321, 1031 

WASIf Al\ accrual of cause of tiction as to, 87J * * 

and joint opposition to plaintiff’s possession, 872 
^ ^calculation of, 870 

•effect of decree for possession with, 880 
« money, and interest, 88 1 

r^eived by respondent without being entitled to it, 502a 

WiJLli, construction of, 274 * 

WlvhlDRAWAL and adjustment of suit (0. XXIII.), 1007-1080 
and transfer of suit by Court, 193-200 
(by Court) suit, appeal, or proceeding, 193 
^ from suit, leave for, in seounty for costi, 1084 
of apical, 1319 

undi r compromise, I4ir 
♦ * a pplication for execution, 155, 1028 
former suit ' judicata, 1 15 
♦ registered kjijf,'''®!, 1274 
I • suit, 190 
» , apjKuU, effect of, 36 

WITNESS appearing by counset^ and coats, 210 
attendance beiore Commissioner, 1 104 
commission to examine, 341 
credibility of, and appeal, 407, 1312, 1312»t 
default in attendance by, 204 
^ • * punialuuent of, 204 



1676 


imMX. 


fliscreditBig tor geiu'ral reanons, i« error of law, 407 

examinat!a«n of (0. XVlIl.), 842-849 

expenses i', 820-828 

expert, fee of, 827 

letter of request to.examine, 841 

refused costs, 210 

MummoniDg and attendance of (0. XV|.*, 82^-836 
summons to (Sect. HI), 204 / 

* y •ol 

WOMAN plaintiff, and aeeui ity for costs, 1CJ4' 

WOMEN, exemption of, from ai rcHtiYi execution, 290 
wlio are (*xejcnpt from iKTsonaf appearance, 489 


WORK, meaning of, 182 

WRITTEN, all notices and orders to be, 490 
statement, See Statement 


WRONOS, actionable, jiirindictioii in, 171 


/.EMINDAlif and meanod*'’^fiff> ^'<'4 
and sale in exeeiition, 283 

defendant with paluuio,}, and separate costs, 214 
suing in own name by agent, 515 


PT VlllfiM dOWFS AND g^^S, UMITp, ANP 









